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Mr. Atexanprr, from the Committee on Post Office and Civil 
Service, submitted the following 


REPORT 
[To accompany 8. 3592] 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (S. 3592), to provide in certain additional cases for 
the granting of the status of regular substitute in the postal field 
service, having considered the same mo favorably thereon without 
amendment and recommend that the bill do pass. 


PURPOSE 


The purpose of this bill is to correct present inequities which 
resulted from the enactment of Public Law 380, 84th Congress. This 
law authorized the conversion of temporary and indefinite appoint- 
ments in the classified Federal service to carreer or career-conditional 
status, provided that the employee had 3 or more years of satisfactory 
service and had passed a competitive examination or did pass a non- 
competitive examination within a period of 1 year after its enactment. 
The employees in the Mace field service were specifically excluded 
from the provisions of Public Law 380. 

Bill S. 3592 provides for a similar conversion of temporary employees 
and indefinite ber ide of the postal field service. It excludes em- 
ployees in the rural delivery service and postmasters, as these oe ga 
ees have a distinctly different type of appointment action and ad- 
ministrative procedure. 

STATEMENT 


During the emergency periods of World War II and the Korean 
action it was necessary for the Post Office ty aongeri to employ. 
indefinite and temporary substitutes in order to fill its vacancies. In 


71006 








2 STATUS OF REGULAR SUBSTITUTE IN POSTAL FIELD SERVICE 


some instances the employees appointed to the temporary positions 
were selected out of order on a register, while others were selected 
from the street without competitive examination. Once an a 
has passed an examination he has no further opportunity to retake the 
examination regardless of the grade he received on the original exami- 
nation. At the same time many persons who had failed the exami- 
nation, as well as persons who had newly applied, took the con- 
tinuously open or reopened examination and received higher grades. 
As a result the temporary employee who may have served as much as 
15 years had no opportunity to secure classified status as he was 
never among the top 3 on the register. 

Those employees who were selected from outside the register were 
so selected during periods of. emergency when no registers were 
available, no employee on the register would accept the temporary 
appointment, or the register was not sufficient to meet the demands. 
Some of these employees subsequently took and passed a competitive 
examination. Others were discouraged from taking a competitive 
examination inasmuch as there was very little possibility of securing a 
classified status by so doing. 

Bill S: 3592 gives to the Post Office Department permissive authority 
to convert these temporary or indefinite substitutes to classified status 
provided they have had a minimum of 3 years of satisfactory service 
and meet such qualification standards as may be established by the 
Civil Service Commission. In its report to the committee the Civil 
Service Commission indicated that an employee having passed a 
competitive examination would be considered as qualifying him for 
the purpose of this act. ‘The Commission also indicated that it would 
fh aba for noncompetitive examinations for those employees who 

ave completed 3 years of satisfactory service or who complete 3 
years of such service within 1 year after the effective date of this act. 

Testimony received by the committee indicated that there were 
some 65,000 temporary or indefinite employees in the postal field serv- 
ice subject to the provisions of this act. It was further testified that 
the lack of the necessary 3 years of service and other deficiencies would 
eliminate some 40,000 of these, leaving approximately 25,000 who 
would be eligible for the conversion provisions. This ball in no way 
affects the 5-to-1 ratio of regular to substitute employees. Neither 
will it automatically convert the indefinite and temporary appoint- 
ments to classified appointments. The Post Office Department will, 
however, be in a position where it can convert the appointments of the 
employees found to be eligible without the necessity of recourse to a 
register of eligibles. The Post Office Department may, if it so desires, 
continue to select an individual from the current register for such 
spepiptment. The Post Office Department has, however, indicated 

at they could conceive of no instances where a temporary employee 
was available, has been found to be satisfactory and meets the re- 
quirements of bill S. 3592, that he would not be given preferential 
consideration for conversion. This is based on the fact that these 
temporary employees have a number of years of satisfactory service 
and represent a considerable investment in training which would be 
entirely wasted if a new employee was selected from the register. 

in. recommending favorable action on bill S. 3592, the committee 
believes that it is legislation long overdue and that the inequity which 
was created by the enactment of Public Law 380 should be corrected 
at this time if the postal employees, some of whom have served up to 
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15 years, are to be treated with the same consideration as were the 
a gre fh in the classified service. The enactment of this legislation 

ill raise the morale of the employees of the postal field service. It 
has been recommended by representatives of all the employee groups 
involved, the Civil Service Commission, and the Post ce Depart- 
ment. 

The provisions of this bill extend for a period of 1 year after its 
date of enactment. It is the opinion of the Post Office Department 
the Civil Service Commission and the employee groups that it should 
not be extended beyond that date inasmuch as administrative actions 
can and will prevent the recurrence of situations which have caused 
the present conditions of indefinite and temporary employment. Like 
the provisions of Public Law 380, the provisions of this bill are a‘‘one- 
shot” cleaning-up operation. It is believed that it will satisfactorily 
eliminate most of the inequities which have been found to exist. 

The Civil Service Commission is authorized to develop and pro- 
mulgate regulations to carry out the provisions of this act. The com- 
mittee suggests that these be developed after consultation with the 
Post Office Department so that the general principles of seniority in 
the service be utilized in establishing the order in which the temporary 
or indefinite employees are to be offered conversion at such times as 
vacancies in the regular substitute service occurs, 


ANALYSIS 


Section 1 of this legislation provides: (i) for the granting of regular 
status to indefinite and temporary employees on the effective date of 
this act; (2) that the required period of satisfactory service be 3 years, 
1 year of which can be acquired after the effective date and that the 
employee must have served for at least 700 paid hours on active 
duty during a year to receive credit for a year of service; and (3) 
that the employee must meet such noncompetitive examination 
standards as prescribed by the Civil Service Commission with respect 
to the position held at the time of application. 

Section 2 provides that any person who meets the conditions of the 
bill except for absence in the United States Armed Forces on the 
effective date of this act, and who is reemployed in the postal field 
service, shall be given an opportunity for conversion upon return. 
 tecwge 3 excludes postmasters and rural carriers from coverage of 
this act. 

Section 4 provides that. the Civil Service Commission be responsible 
for administering this legislation. 

Section 5 establishes the effective date of this act to be 90 days 
after the date of its enactment. 


COsTS 


There are no costs involved in the passage of this legislation. In 
fact, its enactment should save money through increased efficiency 
and higher morale in the postal field service. 


AGENCY REPORTS 


The committee has received reports on the House bills from the 
Bureau of the Budget, the Civil ice Commission, and the Post 
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Office Department... The provisions of bill S. 3592 are suggested and 
recommended in these reports. These reports are as follows: 


Executive Orrice oF THE PRESIDENT, 
Bureau or tHe Bupcer, 


Washington, D. C., June 19, 1956. 
Hon. Tom Murray, 


Chairman, Committee on Post Office and Civil Service, 
House of Representatives, Old House Office Building, 
Washington, D. C. 

My Dear Mr. Cuarrman: This is in response to your request for 
the views of the Bureau of the Budget with respect to H. R. 9766, 
H. R. 9809, H. R. 9869, H. R. 9995, H. R. 10419, H. R. 11162, and 
H. R. 11243, similar bills to provide in certain cases for the granting 
of the status of regular substitute in the postal field service. 

The Bureau of the Budget believes that present inequities between 
the treatment of certain postal field service employees and similar 
employees in the rest of the competitive service resulting from enact- 
ment of Public Law 380 should ei eliminated. However, legislation 
to correct those inequities should not accord to postal field service 
employees benefits exceeding those granted other employees under 
Public Law 380. 

In its report to your committee on these measures, the Civil Service 
Commission has recommended changes in the language of these bills 
which would make the benefits provided these postal field service 
employees comparable to those provided similar employees in the 
rest of the competitive service a. Public Law 380, 84th Congress, 
insofar as the differences in the two employment systems permit. 

The Bureau of the Budget concurs in the views expressed by the 
Civil Service Commission in its letter and would have no objection to 
enactment of one of these measures if amended as suggested by the 
Commission. 

Sincerely yours, 
(Signed) Percy Rappaport, 
Assistant Director. 


Crvit Service Commission, 
. Washington, D. C., June 19, 1956. 
Hon. Tom Murray, 


Chairman, Committee on Post Office and Civil Service, 
House of Representatives. 

Dear Mr. Murray: This is a report on H. R. 10419, a bill to 
provide in certain additional cases for the granting of the status of 
regular substitute in the postal field service, in response to your letter 
of April 12, 1956. 

H. R. 10419 provides that on and after the effective date individuals 
who are serving or are eligible to serve under temporary appointments 
in postal field service positions whose salaries are fixed by the postal 
field service schedule of the Postal Field Service Compensation Act of 
1955 may be granted the status of regular substitutes subject to the 
following conditions: 

1. They must have performed active duty in a satisfactory manner 
under temporary appointments during each of the 2 years immediately 
prior to the effective date or during any 2 consecutive years ending 
after the effective date on not less than one-half of the days in each 
year for which work has been scheduled. 
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2. They must have either been: : the ; 
(a) selected for their temporary appointments from civil service 
registers or lists of eligibles, or 
(b) selected from outside eligible registers and (1) passed an 
appropriate qualifying examination after their selection for 
appointment or (2) passed a qualifying examination or met 
the noncompetitive examination standards prescribed by the 
Commission within 360 days after the effective date. 

3. Persons who meet the conditions of this bill may be given regular 
substitute appointments without regard to the standing on any civil 
service registers of qualified eligibles who have not performed the 
active duty required by this bill. 

4. The granting of regular substitute appointments would be 
subject to applicable law. We interpret this to mean that the number 
of such appointments will be controlled by the number of classified 
substitute vacancies in any post office as determined by the ratio 
of classified substitutes to regular employees established by section 
606 (c) of the Postal Field Service Compensation Act of 1955. These 
appointments would also be limited by the ceiling on the number of 
permanent employees established in section 1310 of the Supplemental 
Appropriation Act, 1952, as amended. 

5. Horulatidne would be prescribed by the Postmaster General. 

The Commission is in agreement with the basic purposes of this bill. 
As we understand it, this purpose is to correct inequities affecting 
certain employees in the postal field service caused by the fact that 
Public Law 380, 84th Congress, excluded from its benefits employees 
in that service. As written, however, this bill would provide certain 
benefits for postal field service employees that were not given to em- 

loyees in the rest of the competitive service under Public Law 380. 
he Commission would recommend enactment of this bill if it is 
amended to bring it in line with the benefits provided by Public Law 
380 insofar as this can be done considering certain differences in the 
employment system of the postal field service. 

Specifically, we recommend that the following changes be made: 

1. The Commission objects very strongly to the provision in this 
bill which would authorize the conversion of temporary employees 
who meet the specified conditions at any time in the future. Such a 
continuous program whereby persons who initially receive temporary 
appointments in the postal field service would be given career appoint- 
ments as classified substitutes without meeting the normal require- 
ments of the Civil Service Act and the Veterans Preference Act would 
be contrary to the basic principles of the merit system. We recom- 
mend that this provision be eliminated. This would accord with the 
provisions of Public Law 380 which benefited only those persons who 
met its conditions within 1 year after its effective date. 

2. The bill should provide for the coverage of indefinite as well as 
temporary employees who meet its conditions. There are a number 
of indefinite employees remaining in the postal field service who were 
subject to the same inequities as were temporary employees. Public 
Law 380 applied both to indefinite and certain temporary employees 
in the rest of the competitive service. 

3. The required period of service should be increased from 2 years 
as now provided to 3 years of service, 1 year of which could be ac- 
quired after the effective date. This change would also bring this 
bill in line with the provisions of Public Law 380. 

4. The provisions which would give credit for a full year of service 
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to those temporary employees who have served on at least one- 
half of the days in a year for which work has been duly scheduled 
should be changed to require that employees have served for at least 
700 paid hours on active duty during a year in order to receive full 
credit for a year of service. We are in agreement with the intent of 
the bill that full-time service not be required because many temporary 
employees work on a part-time or intermittent basis. The current 
provision, however, establishes a requirement that is much too low 
in our opinion. Employees could conceivably receive full credit for 
a year of service after working as little as 260 hours during a year. 

We recommend that a requirement of 700 paid hours of duty be 
substituted because persons in comparable jobs who perform fewer 
than 700 hours of service per year may be given excepted appointments 
under a current provision of schedule A of the Civil Service Rules. 

5. The bill should be amended to exclude postmasters and rural 
carriers from coverage. Employees in these positions have not been 
affected by the inequities which this bill is designed to correct. Open 
competitive examinations leading to career appointments have con- 
tinuously been held for appointment to these positions during periods 
when the Commission abandoned such appointments elsewhere in the 
postal service as well as in the rest of the competitive civil service. 

6. The bill should be revised to provide that employees who mect 
the conditions of service and who meet such noncompetitive examina- 
tion standards as the Civil Service Commission shall prescribe for their 
positions should be eligible for conversion if they apply to the Post- 
master General within 1 year after the effective date and are recom- 
mended by the Postmaster General or his designated representative. 
Such conversions would be subject to applicable law, including the 
statutory ratio of classified substitutes to regular employees and 
the ceiling on the number of permanent employees established in 
section 1310 of the Supplemental Appropriation Act, 1952, as amended. 
These changes would also bring the bill in line with the provisions 
of Public Law 380. In establishing noncompetitive examination 
standards under this provision, the Commission would accept for this 
purpose the fact that an employee has passed an open competitive 
examination appropriate for the position in which he is serving. 

7. A provision should be added under which persons who would 
meet the conditions of the bill except for absence in the Armed Forces 
of the United States on the effective date of this act and who are 
reemployed may be given an opportunity for conversion upon their 
return. While such a provision was not included in Public Law 380, 
the Commission applied this practice in administering this law in the 
rest of the competitive civil service. We believe that it would be 
desirable to include specific provision for this action in the legislation. 

8. The provision which would give responsibility for prescribing 
regulations for administering this bill to the Postmaster General should 
be eliminated and this responsibility should be given to the Civil 
Service Commission. The Commission objects very strongly to any 
provision which would give authority to an agency other than the 
Civil Service Commission to prescribe regulations governing the 
acquisition of competitive civil-service status or career appointments 
in the competitive civil service. 

9. The effective date should be established as 90 days after the date 
of enactment rather than 60 days as now provided in this bill. Ninety 

“days would be necessary to provide sufficient time for working out 
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administrative arrangements and for developing ne regulations 
and instructions to accomplish the conversion program that would be 
authorized. Public Law 380 provided an effective date which was set 
at 90 days after its enactment. 

The following language is proposed to accomplish the changes out- 
lined above. Following the enacting clause the language should be 
changed to read: 

«* * * That the appointment of each employee of the Post Office 
Department who— 

(1) on the effective date of this Act and on the date of appli- 
cation prescribed in this section is on the rolls under an indefinite 
or temporary appointment in a position in the competitive civil 
service for which the salary is fixed by the Postal Field Service 
Compensation Act of 1955 (Public Law 68, Eighty-fourth 
Congress) ; 

“(2) during each of the three consecutive years ending on the 
date of his application, has been paid for not less than 700 hours 
of satisfactory work in a position or positions for which the salary 
is fixed by said Act; and 

“(3) meets such noncompetitive examination standards as the 
United States Civil Service Commission shall prescribe with 
respect to the position held at the time he makes application; 

shall, upon application by such employee made within one year after 
the effective date of this Act to the Postmaster General, or to such 
officials as he may designate, and upon recommendation by the Post- 
master General or his designated representative, he converted to a 
career appointment subject to applicable law. 

“Sec. 2. Any person who would meet the conditions of section 1 
except for absence in the armed forces of the United States on the 
effective date of this Act and is reemployed in the postal field service 
in accordance with United States Civil Service Commission Regula- 
tions, shall, upon application made within one year of reemployment, 
have his former appointment converted in accordance with this Act. 

“Sec, 3. This Act shall not apply to positions of rural carrier and 
postmaster. 

“Src. 4. The United States Civil Service Commission is hereby 
authorized and directed to promulgate regulations to carry out the 
provisions of this Act. 

“Sec. 5. This Act shall take effect on the ninetieth day following 
the date of its enactment.” 

The Commission recognizes the existence of a long-range problem in 
the postal field service growing out of the need for employment of large 
numbers of temporary employees for continuing employment over and 
above the quota of classified substitutes. It should be noted that 
neither this bill nor our proposed amendments would provide a per- 
manent solution to this problem. Only a small portion of the indefi- 
nite and penne age employees of the postal field service could be 
converted under these provisions since the statutory ratio of classified 

be observed. The 


substitutes to_regular employees would have to 
Civil Service Commission is working very closely with officials of the 
me 2 Department in order to find an adequate solution to this 
problem. 

In summary, the Commission is in accord with the basic purpose of 
H. R. 10419 and recommends its enactment providing it is amended in 
accordance with the changes recommended above. 
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We are advised that the Bureau of the Budget has no objection to 
‘the submission of this report. 


By direction of the Commission: 
Sincerely yours, : 
Puiure Youna, Chairman. 


Orrice oF tHE Postmaster GENERAL, 
Washington, D. C., July 13, 19656. 
Hon. Tom Murray, 


Chairman, Committee on Post Office and Civil Service, 
House of Representatives. 

Dear Mr. Cuarrman: Under date of aoe 19, 1956, this Depart- 
ment submitted a report covering: bills H. R. 9766, H. R. 9809, H. R. 
9869, and H. R. 9995 to provide in certain additional cases for the 
granting of the status of regular substitute in the postal field service. 

In addition to these bills, you also have requested the Department’s 
report on somewhat similar bills, H. R. 10419, H. R. 11162, and H. R. 
11243. 

Since the submission of the Department’s report of April 19, 1956, 
this Department and the United States Civil Service Commission have 
jointly considered the problems relating to the granting of the status 
of career substitute to the employees who have accepted temporary 
and indefinite employment in the postal field service. 

On June 19, 1956, the United States Civil Service Commission 
reported to your committee on H. R. 10419. In that report the Civil 
Service Commission made certain specific recommendations for 
changes in the bill. This Department concurs in the recommenda- 
tions made by the Civil Service Commission. 

While this Department is in accord with the basic purposes of the 
bills on which your committee has requested this Devastinent to 
report, the Post Office Department recommends the enactment of 
legislation similar to H. R. 10419, amended as suggested by the 
United States Civil Service Commission. 

It is recognized that the enactment of such legislation will not 
provide a permanent solution to this problem. However, it will help 
to solve the problem in part, insofar as it will permit the conversion 
of many present temporary and indefinite employees in the postal 
field service to career substitute positions, subject, of course, to the 
limitations imposed by section 606 (c) of the Postal Field Service 
Compensation Act of 1955 (39 U. S. C., sec. 1006). It is believed 
that the enactment of H. R. 10419, amended as suggested by the 
Civil Service Commission, will make it possible ior the Post Office 
Department and the Civil Service Commission to prevent the recur- 
rence of the situation which gave rise to this legislation. 

It is the desire of this Department that this report be considered 
as the report on the bills H. R. 9766, H. R. 9809, H. R. 9869, and 
H. R. 9995, in lieu of the report submitted on those bills under date of 
April 19, 1956. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to the committee. 

Sincerely yours, 


Mavrice H. Srans, 
Deputy Postmaster General. 
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AMENDING THE ACT OF JUNE 4, 1920, AS AMENDED, 
PROVIDING FOR ALLOTMENT OF LANDS OF THE CROW 
TRIBE 





Jury 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr, Enetz, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


{To accompany 8S. 3698] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 3698) to amend the act of June 4, 1920, as amended, 
providing for allotment of lands of the Crow Tribe, and for other 
purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


The purpose of S. 3698, as amended, is to repeal the first eee h 
of section 2 of the act of June 4, 1920 (41 Stat. 751), as amended by the 
act of June 8, 1940 (54 Stat. 252), and to validate, ratify, and confirm 
all conveyances of land made in violation of the act. A companion 
bill, H. R. 11036, introduced by Congressman Metcalf, was considered 
jointly with S. 3698. 

The act of June 4, 1920, provided for the allotment of lands of the 
Crow Tribe of Indians. Section 2 of the act reads as follows: 


Szc. 2. No conveyance of land by any Crow Indian shall be 
authorized or approved by the Secre of the Interior to 
any Pes pos company, or corporation who owns at least six 
hundred and forty acres of agricultural or one thousand two 
hundred and eighty acres of grazing land within the present 
boundaries of the Crow Indian Reservation, nor to any person 
who, with the land to be acquired by such conveyance, would 
become the owner of more than one thousand two hundred 
and eighty acres of agricultural or one thousand nine hundred 
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and twenty acres of grazing land within said reservation. 
Any conveyance by any such Indian made either directly or 
indirectly to any such person, company, or corporation of any 
land within said reservation as the same now exists, whether 
held by trust patent or by patent in fee shall be void and the 
grantee accepting the same shall be guilty of a misdemeanor 
and be punished by a fine of not more than $5,000 or im- 
prisonment not more than six months or by both such fine 
and imprisonment. 


This paragraph was amended by the act of June 8, 1940 (54 Stat. 
252), to permit the Secretary of the Interior, under certain circum- 
stances, to approve sales of allotted and inherited lands to members 
of the Crow Tribe without regard to the acreage limitations. 

Shortly after the passage of the 1920 Crow Act, the acreage limi- 
tations set forth in section 2 of the act were violated, and have con- 
tinued to be violated until January 1956. Upon the discovery of the 
still existing limitations, the Commissioner of Indian Affairs imme- 
diately, suspended all sales of land on the Crow Reservation and 
ordered an inquiry to determine the extent of the possible violations, 

The Indian Bureau’s investigation disclosed a substantial number 
of violations of the statute, involving thousands of acres of land. How 
this situation developed is not entirely clear, but it is evident that 
many individuals believed that the statutory limitation had been 
repealed by Congress. Once this belief became prevalent, and prece- 
dents were established for making sales without considering the 
statutory limitation, the practice continued without question. In 
many cases, the individual competent Indians on the Crow Reserva- 
tion obtained fee simple title to their lands and in turn sold the land 
to non-Indians who exceeded the maximum acreage limitations. Other 
Indian lands were sold under the supervision of the Bureau of Indian 
Affairs with complete disregard for the statutory restrictions. In 
their testimony before the committee, representatives of the Indian 
Bureau stated that they could offer no explanation whatsoever for 
the failure to enforce the provisions of the 1920 act, but that it ap- 
peared that the violations were unintentional. 

Testimony presented during committee hearings indicated that 
during the past 35 years upward of 300,000 acres of land may have 
been conveyed in violation of the 1920 act. Likewise, individual 
holdings in violation and in single ownership have been estimated as 
high as 30,000 acres. 

The Crow. Tribal Council at its meeting on April 14, 1956, adopted 
overwhelmingly a resolution requesting the introduction of legislation 
to repeal the acreage limitation contained in the first paragraph of 
section 2 of the 1920 Crow Act, and to validate, ratify, and confirm all 
conveyances in violation of the acreage provision. Representatives 
of non-Indian landowners on the Crow Reservation testified in support 
of the proposal, and the Department of the Interior and the Bureau of 
the Budget recommend the passage of the bill. 

The Committee on Interior and Insular Affairs believes that it 
would be in the best interests of the members of the Crow Tribe and 
the non-Indian landowners on the reservation, to remove the cloud 
on titles to land by ratifying the conveyances heretofore made in 
violation of the 1920 act, and to repeal the acreage limitations now in 


AOE REC BNR EN BOS ig i Lk saa 








AMEND ACT OF JUNE 4, 1920, AS AMENDED 3 


effect... Unless such action is taken, Indian owners will be denied 
the opportunity of obtaining the fair market value of their lands. 
Many of the allotments consist mainly of grazing lands which either 
are surrounded by large ranches or do not contain live water. Such 
tracts can be used only by the owners of adjacent lands, but under the 
present law those persons who can best use the lands and afford to 
pay the market value may be denied the right to acquire the lands. 

While S. 3698 validates, ratifies, and confirms all conveyances made 
in violation of the acreage limitations in the 1920 Crow Act, the right 
to challenge such conveyances because of fraud, duress, or any other 
cause, is not affected. The committee amended the bill to include the 
right to challenge such conveyances for legal rights for access and ways 
of necessity. 

Under the terms of the 1920 Crow Act, the minerals under the lands 
allotted to the individual Indians were reserved to the tribe for a period 
of 50 years. To make certain that no mineral interest in any of the 
lands acquired by non-Indians in violation of the 1920 act shall be 
construed as being conveyed to the grantee of any allottee, an amend- 
ment has been adopted providing that at the end of the 50-year 
period, all minerals, including oil and gas, shall become the property 
of the allottee or his heirs or devisees, regardless of the disposition 
made of the surface of the allotment. 

The resolutions adopted by the Crow Tribal Council on April 14, 
1956, requesting this legislation, are as follows: 


IncORPORATED AND Apoprep Wirxa Resotution No. 77— 
RESOLUTION IN Re LaAnp SALEs oN Crow RESERVATION 


Whereas land sales on the Crow Indian Reservation have 
been discontinued ; and 

Whereas the reason therefore, as were explained by Indian 
Bureau Area Director, Mr. Cooper, Billings, Mont., is: That 
section 2 of the act approved June 4, 1920 (41 Stat. 751), and 
also, by the act of June 8, 1940 (54 Stat. 253), prohibits and 
limits the sale by any Crow Indian of his or her lands to any 
person or corporation, who, or which, will own in excess of the 
acreages stipulated in section 2 of said act; and 

Whereas the abrupt closing of the sale of trust and re- 
stricted lands against the Crows has, and is working an un- 
necessary economic hardship upon every Crow Indian, so: 
Now, therefore, be it 

Resolved by the Crow Tribal Council duly assembled, this 
14th day of April 1956, a m being present, That it hereby 
requests the Secretary of the Interior to, forthwith, submit 
a bill to the Congress, which will repeal said section 2, or so 
much thereof, of said act as may be necessary to correct the 
troubles confronting the Crows herein recited, and to also 
cause to be cleared any and all titles of any and all lands 
which the United States has authorized each and every Crow 
Indian allottee to sell in public or private sale since the pass- 
age of said Crow Act in 1920; and 

Resolved further, That as soon as the Congress has approved 
the passage of such a bill, the Secretary shall, forthwith, order 
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the resumption of sales of restricted and trust lands on the 
Crow Indian Reservation. 
Done in a duly assembled Crow Tribal Council this 14th 
> of — 1956, at Crow Agency, Mont. 
otes for majority. 
By Wim Watt, 
Chairman, Crow Tribe, 


Puitip BEAUMONT, 
Secretary, Crow Tribal Council. 


Attest, as to correctness: 


I approve 
I do not approve 


L. C. Lippert, 
Superintendent, Crow Indian Agency, Mont. 


Resotvtion No. 77A—A ReEso.vuTion oF THE Crow 
Tripp RepeaLinc Certain PROVISIONS OF SECTION 2 OF 
THE Act oF JUNE 4, 1920 (41 Strat. 751), as AMENDED BY 
THe Act or June 8, 1940 (54 Srat. 252), ann Wiru 
CERTAIN Exceptions 


Be it 

Resolved, That the Senate and House of Representatives of 
the United States Congress, be requested to enact a law 
providing as follows: 

“The first paragraph of section 2 of the act of June 4, 1920 
(41 Stat. 751), as amended by the act of June 8, 1940 (54 
Stat. 252), is hereby repealed. All conveyances heretofore 
made in violation of the acreage limitations contained in such 
paragraph are hereby validated, ratified, and confirmed 
insofar as such acreage limitations are concerned, but the 
right to challenge such conveyances for any other cause 
recognized by law shall not be affected by this act.” 

Be it further 

Resolved, That the tribal attorney and tribal delegates be, 
and they hereby are, authorized to proceed to have bills 
introduced into both Houses of the Congress of the United 
States, and do otherwise promote the passage of such acts 
in order that the same may be enacted into law, and if it be- 
comes necessary, to appear before the committees of Con- 
gress for hearings thereon. 

Passed, adopted, and approved by the Crow Indian Tribal 
Council this 14th day of April, by majority votes for adoption. 


Pattie Beaumont, 
Secretary, Crow Indian Tribal Council. 


Wituiam Watt, 
Chairman, Crow Indian Tribal Council. 


Approved: 





, Superintendent, 
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The favorable reports, of the peperment of the Interior and the 
Bureau of the Budget are set forth below: 


Untrrep Stares DeparTMENT OF THE INTERIOR, 
OrrFice OF THE SECRETARY, 
Washington, D. C., May 4, 1956. 
Hon. James C. Murray; 


Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dear Senator Murray: Your committee has requested a 
report on S. 3698, a bill to amend the act of June 4, 1920, as amended, 
providing for allotment of lands of the Crow Tribe, and for other 

urposes. 

e recommend that the bill be enacted. 

The bill was introduced at the request of the Crow Tribe, which 
— the following resolution on April 14, 1956: 

“Be it 

“Resolved, That the Senate and House of Representatives of the 
Hes States Congress, be requested to enact a law providing as 
ollows: 

“ *The first paragraph of section 2 of the Act of June 4, 1920 (41 
Stat. 751), as amended by the Act of June 8, 1940 (54 Stat. 252), is 
hereby repealed. All conveyances heretofore made in violation of 
the acreage limitations contained in such paragraph are hereby 
validated, ratified, and confirmed insofar as such acreage limitations 
are concerned, but the right to challenge such conveyances for any 
other cause recognized by law shall not be affected by this Act.’ 

“Be it further 

“Resolved, That the tribal attorney and tribal delegates be, and they 
hereby are, authorized to proceed to have bills introduced into both 
House of the Congress of the United States, and to otherwise promote 
the passage of such acts in order that the same may be enacted into 
law, and if it becomes necessary, to appear before the committees of 
yr for hearings thereon. 

“Passed, adopted, and approved by the Crow Indian Tribal Council 
this 14th day of April 1956, by majority votes for adoption. 

“Pitti Beaumont, 
“Secretary, Crow Indian Tribal Council. 
“Approved: 
“Wittram WALL, 
“Chairman, Crow Indian Tribal Council.” 


The first paragraph of section 2 of the 1920 act which would be 
repealed by the bill reads as follows: 

“Sec. 2. No conveyance of land by any Crow Indian shall be 
authorized or approved by the Secretary of the Interior to any per- 
son, company, or corporation who owns at least six hundred and forty 
acres of agricultural or one thousand two hundred and eighty acres 
of grazing land within the present boundaries of the Crow Indian 
Reservation, nor to ont pears who, with the land to be acquired by 
such conveyance, would become the owner of more than one thousand 


two hundred and eighty acres of agricultural or one thousand nine 
hundred and twenty acres of grazing land within said reservation. 
Any conveyance by any such Indian made either directly or indirectly 
to any such person, company, or corporation of any land within said 
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reservation as the same now exists, whether held by trust patent or 
by patent in fee shall be void and the grantee accepting the same 
shall be guilty of a misdemeanor and be punished by a fine of not 
more than $5,000 or imprisonment not more than six months or by 
both such fine and imprisonment.” 

This paragraph was amended by the act of June 8, 1940 (54 Stat. 
252), to permit the Secretary, under certain circumstances, to approve 
sales of allotted and inherited land to members of the Crow Tribe 
without regard to the aereage limitations. 

This provision of the 1920 act apparently was not enforced until 
a few months ago. Possible violations of the provision began in 
1921, and they continued throughout the 1930’s, the 1940’s, and until 
all sales of land on the Crow Reservation were suspended a few 
months ago by the Commissioner of Indian Affairs when the matter 
was first called to his attention. At that time the Commissioner 
ordered a full investigation. 

The investigation showed that the number of apparent violations 
of the statute throughout the past 35 years is substantial, but that 
they were in all probability unintentional. In some cases the viola- 
tions were the result of direct sales by Indians who received fee 
patents either by congressional enactment or by administrative action. 
In such cases the Department had no direct connection with the sale 
transactions. In other cases, nowever, the sales were supervised ones 
conducted by the Bureau of Indian Affairs at the request of the 
Indian owner. 

Our investigation showed no explanation for the failure to enforce 
the statutory provision over such a long period of time. Many 
persons stated that they knew of the statutory limitation but believed 
that it had been repealed or superseded by Congress. Presumably, 
once that belief became prevalent and precedents were established for 
making sales without considering the statutory acreage limitations, 
the precedents were followed throughout the 35 years without question 
until the present Commissioner of Indian Affairs stopped the practice 
by his order to comply with the law until it is changed. 

The tribe has requested the repeal of the statutory acreage limita- 
tions and we believe that such action would be in the best interests 
of the Indians. The recent suspension of land sales has seriously 
interfered with the plans of several Crow Indian families. The needs 
of the Indians frequently require the sale of individually owned lands, 
and unless the acreage limitations in the 1920 act are repealed many 
Indian owners will be denied the opportunity of obtaining the fair 
market value of their lands. Many of the allotments consist mainly 
of grazing lands which either are surrounded by large ranches or do 
not contain live water. Such tracts can be used only by the owners 
of adjacent lands, but under the present law those persons who can 
best use the lands and afford to pay the market value may be denied 
the right to acquire the lands. 

In view of the long history of this problem, the bill validates prior 
conveyances insofar as any violation of the statutory acreage limita- 
tion may be involved, but it does not validate the conveyances for 
any other purpose. The Crow Tribe has recommended this provision 
and we believe that it is fair under the circumstances. 
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The Bureau of the Budget has advised us that there is no objection 
to the submission of this report. 
Sincerely yours, 
Frep G. AANDAHL, 
Assistant Secretary of the Interior. 





Executive Orrick OF THE PRESIDENT, 
Bureau or tHe BupGer, 
Washington, D. C., May 7, 1956. 
Hon. James E, Murray, 
Chairman, Committee on Interior and Insular A fairs, 
United States Senate, Washington, D. C. 

My Dzar Mr. Cuarrman: Reference is made to your request for 
the views of this Bureau concerning S. 3698, to amend the act of 
June 4, 1920, as amended, providing for allotment of lands of the 
Crow Tribe, and for other purposes. 

We have been informed by the Department of the Interior that the 
legislation has been requested by formal resolution of the Crow Indian 
Tribal Council; that for some unexplained reason sales of Indian land 
on the reservation have been made over a long period of years without 
regard to the limitations contained in section 2 of the act of June 4, 
1920 (41 Stat. 751), as amended. The details concerning the subject 
are fully set forth in a report which the Department of the Interior 
will present to your committee. 

This Bureau would have no objection to the enactment of the bill. 

Sincerely yours, 
Rosert E. Merriam, 
Assistant to the Director. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill (S. 3698), 
as reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets; new matter is printed in italics; existing 
law in which no change is proposed as shown in roman): 


Act or June 4, 1920, as AMeNpED By Acr or June 8, 1940 
»~ ~ * . * 7 


* 

[Sec. 2. No conveyance of land by any Crow Indian shall be 
authorized or approved by the Secretary of the Interior to any person, 
company, or corporation who owns at least six hundred and forty 
acres of agricultural or one thousand two hundred and eighty acres 
of grazing land within the present boundaries of the Crow Indian 
Reservation, nor to any person who, with the land to be acquired by 
such conveyance, would become the owner of more than one thousand 
two hundred and eighty acres of agricultural or one thousand nine 
hundred and twenty acres of grazing land within said reservation. 
Any conveyance by any such Indian made either directly or indirectly 
to any each person, company, or corporation of any land within said 
reservation as the same now exists, whether held by trust patent or 


by patent in fee shall be void and the grantee accepting the same shall 
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be guilty of a misdemeanor and be punished by a fine of not more 
than $5,000 or imprisonment not more than six months or by both 
such fine and imprisonment: Provided, That for the Parpene of con- 
solidating the restricted land holdings of any individual Crow allottee 
or the holdings of members of a Crow family, the Secretary of the 
Interior is authorized, in his discretion and under such rules and 
ere as he may prescribe, to approve sales of allotted and 
inherited Indian lands to members of the Crow Tribe or the exchange 
of restricted Crow lands without regard to the acreage limitation 
hereinbefore set out. Any sales or exchange made hereunder shall be 
ba ap @ petition signed by the adult allottee and by the adult heirs 
of any deceased allottee and the parent or natural guardian of a 
minor heir or, if there be no natural guardian, by the officer in charge 
of the Crow Agency, and if the purchaser or recipient of such lan 

be an Indian of the Crow Tribe, then any outstanding trust patent 
or a covering the land so sold or exchan be canceled 
and a new patent of the force and | effect of the trust patents as 
prescribed by the General Allotment Act of February 8, 1887 (24 Stat. 
388), as amended, shall be issued to such Indian or Indians, which 
patent where applicable shall contain the mineral reservation provided 
in section 6 of this Act. Should any Crow allottee wish to retain 
mineral rights now owned by him in land, sold hereunder to other 
members of the tribe, he may do so by making conveyance on a form 
of deed to be | see ag by the Secretary of the Interior, which form 
shall provide that its approval shall not operate to remove any trust 


or other conditions imposed upon said lands as expressed in the 
original trust or any other patent issued therefor.] 


O 
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PROVIDING FOR THE TERMINATION OF FEDERAL SUPERVISION 
OVER THE PROPERTY OF THE PEORIA TRIBE OF INDIANS IN 
THE STATE OF OKLAHOMA AND THE INDIVIDUAL MEMBERS 
THEREOF 





Juty 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Enc.z, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany 8. 3968) 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 3968) to provide for the termination of Federal 
supervision over the property of the Peoria Tribe of Indians in the 
State of ae ane oa yvipsanes mwa sc os for rr 
putposes, having consider e same, report favorably thereon wi 
out amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


The purpose of S. 3968 is to provide for the termination of Federal 
supervision and control over the affairs of the Peoria Tribe of Indians 
of Oklahoma and the individual members thereof. An identical bill, 
H. R. 11672, was introduced by Representative Haley and was 
considered jointly with S. 3968. : 

The members of the Peoria Tribe of Indians, after long and 
S- negotiations with representatives of the Department of the 

terior, expressed its wishes with respect to a termination program in 
the following resolution, dated February 18, 1956: 


Resolution 


Whereas representatives of the Secretary of the Interior 
have been in consultation with officers and representatives 
of the Peoria Tribe of Indians of Oklahoma concerning the 
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provisions of proposed legislation. to be introduced in the 
present session of the Congress of the United States, to be 
entitled, in substance: “A bill to provide for the termination 
of Federal supervision over the Peoria Tribe of Indians in 
the State of Oklahoma and individual members thereof, and 
for other purposes”’; 

Whereas the officers and representatives of said Peoria 
Tribe of Indians of Oklahoma have reviewed, discussed, and 
considered the terms and: provisions of the said proposed 
legislation and are reasonably familiar therewith, and believe 
the same embodies legislation which will be beneficial to the 
individual members of the tribe, with two exceptions: Now, 
therefore, be it 

Resolved by the Peoria Tribe of Indians of Oklahoma, in 
meeting assembled in headquarters of the Quapaw Arca Field 
Office, Miami, Okla., on the evening of the 18th day of February 
1956, That the said tribe of Indians do approve of the pur- 
poses, intent, theory, and form of said proposed bill, and will 
pass and approve such proposed legislation, providing the 
following insertions are made in the proposed bill: 

“The tribe shall have a period of six months from the date 
of this Act in which to prepare and submit to the Secretary a 
proposed roll of the members of the tribe living on the date 
of this Act, which shall be published in the Federal Register. 
The proposed roll shall be prepared in accordance with 
eligibility requirements prescribed in the tribe’s constitution 
and bylaws. If the tribe fails to submit such roll within 
the time specified in this seetion, the Secretary of the 
Interior shall prepare a proposed roll for the tribe, which 
shall be published in the Federal Register: Any person 
claiming membership rights in the tribe or any interest m 
its assets, or a representative of the Secretary on behalf of 
any such person, may, within sixty days from the date of 
publication of the proposed roll, file an appeal with the 
Secretary contesting the inclusion or omission of the name 
of any person on or from such roll. The Secretary shall 
review such appeals and his decisions thereon shall be final 
and conclusive. After disposition of all such appeals by the 
Secretary, the roll of the tribe shall be published in the 
Federal Register, and such roll shall be final for the purposes 
of this Act’’; and 

“Section 4 (a), having to do with the revocation of the 
Charter; and 

“Section 4 (b) providing for the termination of all powers 
of the Secretary of the Interior or other officer of the United 
States to take, review, or approve any action under the con- 
stitution and bylaws of the tribe shall be changed to provide 
for the continuance in force and effect the same powers 
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now vested in the Secretary of the Interior over the affairs 
of the Peoria Tribe of Indians until all tribal claims have been 
prosecuted to final conclusion’. 

Passed and approved this the 18th day of February 1956. 


Peoria Tripe or INpIANS 
or OKLAHOMA, 
Guy Froman, 


Chief. 

SHERMAN STALON, 
Second Chief. 

Mrs. Rusy Giuzs, 


Councilman. 
Secretary-Treasurer Alice Eversole and Councilman G. B. 
MeNorton absent from meeting. . 


S. 3968 has been drafted in such a fashion as to reflect the desires 
of the tribe, including the incorporation of the modifications set forth 
in the tribal resolution. 

The section-by-section analysis of the substantive provisions of 
S. 3968 is as follows: 

1. Section 1 of the bill is a statement of purpose. 

2. Section 2 of the bill provides for the termination of trust restric- 
tions on lands of individuals at the end of 3 years from the date of the 
act. 

3. Section 3 of the bill provides that the Federe! trust relationship to 
the affairs of the Peoria Tribe and its members shall terminate 3 years 
after the date of this act, and thereafter such Indians will have the 
same status under State and Federal law as any other person or citizen. 
Prior to the termination of the Federal trust relationship, the Secre- 
tary is authorized to undertake a special program of education and 
training desizned to help the members of the tribe to earn a livelihood, 
to conduct their own affairs, and to assume their responsibilities as 
citizens without special services because of their status as Indians. 

4. Section 4 of the bill revokes any corporate charter issued by the 
Secretary to the tribe, terminates the power of the Secretary or other 
Federal officer to take, review, or approve any action under a tribal 
constitution, and terminates any constitutional power of the tribe 
which is inconsistent with the provisions of this bill. 

5. Section 5 of the bill protects claims heretofore filed against the 
United States by the tribe. 

6. Section 6 of the bill provides for the preparation and publication 
m the Federal Register of a membership roll for the tribe, which will 
be final for the purposes of this act. Primary responsibility for prepa- 
ration of the roll is placed on the tribe. The Secretary will publish 
the roll prepared by the tribe without reviewing it. Corrections of 
the roll will he handled entirely by the appeal process. An ieved 
person may appeal to the Secretary. After the Secreta has decided 
all appeals, he will republish the roll, and it will be final for the pur- 
poses of the act. As the Secretary does not review the roll except to 
the extent necessary to decide appeals, a local representative of the 
Secretary is given the right to appeal on behalf of any Indian in order 
that he may protect the rights of persons who should but fail to 
i to the extent he knows about them, 

. The members of the Peoria Tribe are almost completely integrated 
into the non-Indian community. Only 180 individuals out of a total 
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of 466 enrollees live on or in the vicinity of the reservation. There are 
no tribal lands, and restrictions on allotted lands expired in 1915. 
The services furnished to these people by the Indian Bureau have been 
very limited because of their almost complete assimilation into the 
non-Indian population. However, in order to assist the adult Indian 
in the transition to unrestricted status, the Secretary is authorized, 
during the 3-year termination period, to undertake a special program 
of education and training to help the Indians earn a livelihood, con- 
duct their own affairs, and assume their responsibilities as citizens. 
The historical background of the Peoria Tribe, together with current 
information on the social and economic status of its members, is set 


forth in the attached report submitted by the Bureau of Indian 
Affairs. 


* 


BACKGROUND DATA, PEORIA TRIBE 


1. Reservation—establishment and location 


The Peoria and Miami Reserve was established by treaty of Febru- 
ary 23, 1867, and comprised about 50,000 acres. Of this land, 43,334 
acres were allotted to 218 Indians. The residue of 6,313.27 acres was 
not allotted and was subsequently sold under the act of May 27, 1902. 

At the time of allotment, a total of 153 original allotments were 
made to Peoria Indians, totaling 30,455.91 acres, and a total of 65 
allotments were made to Miami Indians, totaling 12,878.63 acres. 
The restrictions against alienation on the allotted land expired in 
1915 and were not extended beyond that date. 


2. Tribal history 


The Peoria Indians were one of the five principal tribes of the 
Illinois confederacy. Their home territory was in central Illinois, 
near the lower end of the expansion of the Illinois River near the 

resent Peoria. At the close of the war carried on by the Sauk and 

ox and other northern tribes against the Illinois, about 1768, the 
Kickapoo took possession of this village and made it their principal 
settlement. About the same time a large part of the Peoria crossed 
over into Missouri, until they removed to Kansas. 

The main body of the Peoria remained on the east bank of Illinois 
‘River until 1832, when, by treaty of October 27, 1832 (7 Stat. 403), 
‘they united with Kaskaskia Indians. The tribes sold to the United 
States their claims in Illinois and Missouri, and they were assigned 
@ reservation in Kansas. A treaty of May 30, 1854 (10 Stat. 1082- 
1087), with the Kaskaskia and Peoria Indians and the Piankeshaw and 
Wea Indians provided for union of the four tribes. Certain lands 
in Kansas ceded to these Indians under 1832 treaties were ceded to 
the United States. The treaty of 1867 provided for a new reservation 
in the Indian Territory. The confederated Peoria, Kaskaskia, Wea, 
and Piankeshaw Indians agreed that the Miami Indians might con- 
federate with them. In 1868, the united tribes removed to the 
Quapaw Reservation in the Indian Territory. 


3. Population data 
a) Total enrollment 


b) Individuals residing on or in vicinity of reservations......--..----.. 190 
Oe, TOR OMONen TRUEST” EERO og 5 

0 
0 


d) Number unable to speak English 
e) Number illiterates 
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The tribe has never maintained a roll. It, has depended on the 
census roll prepared by the Bureau, and the last roll prepared was. 
in 1940. e above are the estimated tribal population figures as 
of December 1954. 


4. Land under administration of Bureau of Indian Affairs 
None. 


5. Family economic data 


The trust period expired on Peorias in 1915. All members of this 
tribe are citizens of the State in which they live and of the United 
States. In fact, they are almost completely assimilated into the non- 
Indian population and in general the per family income is comparable 
to that of non-Indian families. 

The Indians appear to be able to qualify for almost any job or type 
of employment available, which includes a wide range of occupations. 
Some are skilled electricians, plumbers, miners, carpenters, upholster- 
ers, salesmen, typists, stenographers, artists, teachers, and some hold 
public office. 

6. Tribal organization 

The Peoria Tribe By nico under a written constitution and bylaws 
approved and ratified under the provisions of section 3 of the act of 
June 26, 1936 (49 Stat. 1967). The constitution was approved August 
16, 1939, and ratified October 10, 1939; the charter was issued April 
17, 1939, and ratified June 1, 1940. The constitution provides for a 
business committee, and this committee transacts most of the business 
of the tribe. The tribe makes no attempt at self-government. In- 
dividual members of the tribe are subject to the laws of the State in 
which they reside as to their personal conduct. 

7. Services furnished by the Bureau 

Generally —- the Indians of the Peoria Tribe have access to 
the same educational, health, welfare, agricultural, and credit service 
facilities as non-Indians. 

Education.—With the exception of two Peoria-Quapaw children 
who are enrolled in the mr Cal dan ag Seneca Boarding School, all 
Peoria children attend public schools. Bureau funds are not being 
— under the Johnson-O’Malley Act on behalf of any Peoria 


Health.—Prior to transfer of all Bureau health activities to the 
United States Public Health Service on July 1, 1955, there were no 
Bureau-operated hospitals in the area; hospital care was not pro- 
vided through non-Bureau hespstelns and no Bureau personnel gave 
medical service in nonhospital facilities. Members of the tribe have 
aie en pn Beatles, Saaitins for years just <a Renchadions Ee. 

ility for medical and hospital services presently being furnishe 
by the Public Health Service to members of the tribe because of their 
special status as Indians will be terminated by.ane rovisions con- 
tained in this legislation. However, any mem of the tribe who 


are unable to pay for medical and hospital care will receive the same 
services as received by non-Indian indigents upon application to the 
State welfare department. The Public Health Service contracts with 


the State health department to provide the same preventive health 
services to Indians as is meat 9 ig i 


for non-Indians. 
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Welfare-—At the present time, no Peorias are receiving general 
assistance under the Bureau welfare program and there have never 
been many requests for general assistance under the Bureau’s welfare 

rogram. This has been due to the fact that the large majority of 
amilies have resources and have been self-supporting. Any families 
needing assistance have been eligible either for public assistance 
under the social security program administered by the county de- 
partment of public welfare or for emergency aid granted by the 
county commissioners or by the Oklahoma Emergency Relief Agency. 

Agricultural services —The county agricultural extension agent and 
the local soil conservation district technicians make their services 
available to Indians as well as to non-Indians. 

Credit.—Credit facilities under the Indian Reorganization Act of 
June 18, 1934 (48 Stat. 984), and the Oklahoma Indian Welfare 
Act of June 26, 1936 (49 Stat. 1967), as amended and supplemented, 
are available to individual Indians. There are no loans outstaading 
to the tribe or to members of this tribe from these sources. 

Law and order.—Law and order are handled by the regular State 
and county enforcement officials. There are no Indian police or 
tribal courts. In the past Indians have been members of the law 
enforcement body of the county and perhaps will be in the future. 

Roads.—There are no Bureau-maintained roads, All roads are 
maintained by the State and county authorities. 

Individual Indian money accounts:—Only one individual maintains 
an account. 

The favorable report of the Department of the Interior on S. 3968 
is as follows: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 26, 1956. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dear Senator Murray: Your committee has requested a 
report on S. 3968, a bill to provide for the termination of Federal 
supervision over the property of the Peoria Tribe of Indians in the 
State of Oklahoma and the individual members thereof, and for other 
purposes. 

We recommend that the bill be enacted. 

The bill provides for the termination ‘of Federal supervision over 
the affairs of the members of the Peoria Tribe of Oklahoma and the 
termination of Federal services furnished to these Indians because of 
their status as Indians. 

The bill also authorizes the Secretary of the Interior to undertake 
a special program of education and training designed to help the 
adult members of the tribe to earn a livelihood, to conduct their own 
affairs, and to assume their responsibilities as citizens without special 
services because of their status as Indians. As may be noted in the 
enclosed summation of background data on the Peoria Tribe, no land 
is held in a trust status, the members are almost/completely integrated 
in the non-Indian community, and in general their economy is com- 
parable to that of their neighbors. This special program is intended 
to insure that all members will have:an opportunity to make the 
transition to unrestricted status on a viable and creditable plane. 
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This bill was drafted efter long and protracted negotiations with 
the tribe. By resolution dated February 18, 1956, the tribe approved 
a draft of the bill subject to the addition of a provision covering the 
preparation of a final roll and subject to certain modifications in 
section 4 (a) and (b). These changes have been incorporated in the 
present bill. The official position of the tribal council is transmitted 
with this report. 

A section-by-section analysis of the bill is enclosed. 

The following amendment to the bill is recommended in order to 
correct a typographical error: On page 2, line 6, delete “such” and 
insert in lieu thereof ‘shall’. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report. 

Sincerely yours, 
Westey A. D’Ewarrt, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends enact- 
ment of S. 3968. 
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PROVIDING FOR THE TERMINATION OF FEDERAL SUPERVISION 
OVER THE PROPERTY OF THE OTTAWA TRIBE OF INDIANS IN 
THE STATE OF OKLAHOMA AND THE INDIVIDUAL MEMBERS 
THEREOF 





Jury 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Enatsz, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany 8S. 3969} 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 3969) to provide for the termination of Federal 
supervision over the property of the Ottawa Tribe of Indians in the 
State of Oklahoma and the individual members thereof, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


EXPLANATION OF THE BILL 


The purpose of S. 3969 is to provide for the termination of Federal 
supervision over the property of the Ottawa Tribe of Indians in the 
State of Oklahoma and the individual members thereof, and for other 
purposes. An identical bill, H. R. 11670, was introduced by Repre- 
sentative Haley and was considered jointly with S. 3969. 

S. 3969 provides that 3 years after date of the enactment of this 
act the Federal trust. relationship to the affairs of the Ottawa Tribe 
and its members shall be terminated. 

The Ottawa Tribe, after long negotiation with officials of the 
Department of the Interior, expressed its wishes with respect to a 
termination program in the following resolution dated February 18, 

56; 
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RESOLUTION 


Whereas the representatives of the Secretary of the 
Interior have been in consultation with the. officers and 
representatives of the Ottawa Tribe of Indians of Oklahoma 
concerning the provisions of proposed legislation to be 
introduced in the present session of the Congress of the 
United States, to be entitled, in substance: “A bill to 
provide for the termination of Federal supervision over the 
property of the Ottawa Tribe of Indians in the State of 
Oklahoma and the individual members thereof, and for 
other purposes; 

Whereas the officers and representatives of said Ottawa 
Tribe of Indians of Oklahoma have reviewed, discussed, and 
considered the terms and provisions of the said proposed 
legislation and are reasonably familiar therewith, and 
believe the same embodies legislation which will be beneficial 
to the individual members of the tribe, with two exceptions: 
Now, therefore, be it 

Resolved by the Ottawa Tribe of Indians of Oklahoma, in 
meeting assembled in headquarters of the Quapaw Area Field 
Office, Miami, Okla., on this 18th day of February 1956, 
That the said tribe of Indians do approve of the purposes, 
intent, theory, and form of said proposed bill, and will pass 
and approve such proposed legislation, providing the 
following insertions are made in the seen bill: 

“The tribe shall have a period of six months from the date 
of this act in which to prepare and submit to the Secretary 
a proposed roll of the members of the tribe living on the date 
of this act, which shall be published in the Federal Register. 
The proposed roll shall be prepared in accordance with 
eligibility requirements prescribed in the tribe’s constitution 
and hylaws. If the tribe fails to submit such roll within 
the time specified in this section, the Secretary shall prepare 
a proposed roll for the tribe, which shall be published in the 
Federal Register. Any person claiming membership rights 
in the tribe or any interest in its assets, or a representative of 
the Secretary on behalf of any such person, may, within 
sixty days from the date of publication of the proposed roll, 
file an appeal with the Secretary contesting the inclusion or 
omission of the name of any person on or from such roll. The 
Secretary shall review such appeals and his decisions thereon 
shall be final and conclusive. After disposition of all such 
appeals by the Secretary, the roll of the tribe shall be pub- 
lished in the Federal Register, and such roll shall be final for 
the purposes of this act’’; and 

“No property distributed under the provisions of this Act 
shall at the time of distribution be subject to Federal or 
State income tax. Following any distribution of property 
made under the provisions of this Act, such property and any 
income derived therefrom by the individual, corporation, 
or other legal entity shall be subject to the same taxes, State 
and Federal, as in the case of. non-Indians: Provided 
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That for the purpose of capital gains or losses the base value 
of the property shall be the value of the property when dis- 
tributed to the individual, corporation, or other legal entity.” 
Passed and approved this the 18th day of February 1956. 
Orrawa Trise or INDIANS OF OKLAHOMA. 
Guy Jennison, Chief. 
Frep 8. Kina, Second Chief. 
GENE JEeNNISON, Councilman. 
Wiis Drxon, Councilman. 
Bronson Epwarps, Secretary-Treasurer. 
Mark Jennison, Tribesman. 


S. 3969 has been drafted in such a fashion as to reflect the wishes 
of the tribe, including the incorporation of the modifications set forth 
in the tribal resolution. 

The bill provides for the transfer to each member of the tribe of 
unrestricted title to funds and personal property held in trust for 
him. In addition, it provides for the removal of restrictions on the 
sale or encumbrance of trust or restricted land owned by tribal mem- 
bers. Of the total 518.64 acres of allotted land presently administered 
by the Bureau of Indian Affairs, 318.64 acres are in multiple ownership. 
Section 2 of S. 3969 makes provision for the partition of these lands 
on request of any of the owners. If partition is not practicable, the 
Secretary will sell the lands and distribute the proceeds. 

A section-by-section analysis of the substantive provisions of 
S. 3969 is as follows: 

1. Section 1 of the bill is a statement of purpose. 

2. Section 2 of the bill provides for the release from trust of personal 
property and funds of individuals within 3 years, and for the termina- 
tion of trust restrictions on lands of individuals at the end of 3 years 
from the date of the act. Upon the request of any owner made within 
2 years after the date of this act, the Secretary may partition any 
lands in multiple ownership and issue trust patents therefor that will 
become fee patents at the end of the 3-year period, or sell any lands 
that are not susceptible of partitionment and distribute the proceeds. 
In cases of sale, any of the coowners is first afforded an opportunity 
to acquire the interests of other owners. 

3. Section 3 of the bill makes State law rather than Federal law 
applicable to the probate of trust or restricted property of Indians 
who die 6 months or more after the date of the act. The Bureau of 
Indian Affairs will complete the probate of estates pending at that 
time, but will not be responsible for the probate of any new estates. 

4. Section 4 of the bill directs the Secretary of the Interior to protect 
the rights of Indians who are minors, non compos mentis, or unable 
to handle their property without assistance, by causing the appoint- 
ment of guardians or by such other means as he deems adequate. 

5. Section 5 of the bill provides for the use of tribal funds in the 
Treasury of the United States for any purpose approved by the tribe 
and the Secretary. 

6. Section 6 of the bill authorizes the Secretary of the Interior to 
execute such patents, deeds, or other documents as are necessary to 
carry out the provisions of the act or establish a marketable and 
recordable title to any property disposed of pursuant to the act. 

_ 7. Section 7 of the bill rms the validity of any lease, permit, 
license, right-of-way, lien, or other contract approved prior to enact- 
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ment of this act. It authorizes the Secretary to transfer to another 
Federal agency, or to the State if all parties consent, any powers, 
duties, or other functions of a continuing nature he may have with 
respect to Indian trust property. 

8. Section 8 of the bill provides that the Federal trust relationship 
to the affairs of the Ottawa Tribe and its members shall terminate 3 
years after the date of this act, and thereafter such Indians will have 
the same status under State and Federal law as any other person or 
citizen. Prior to the termination of the Federal trust relationship, 
the Secretary is authorized to undertake a special program of education 
and training designed to help the members of the tribe to earn a liveli- 
hood, to conduct their own affairs, and to assume their responsibilities 
as citizens without special services because of their status as Indians. 

9. Section 9 of the bill revokes any corporate charters issued by the 
Secretary to the tribe, terminates the power of the Secretary or other 
Federal officer to take, review, or approve any action under a tribal 
constitution, and terminates any constitutional ares of the tribe 
which is inconsistent with the provisions of this bill. 

10. Section 10 of the bill protects claims heretofore filed against the 
United States by the tribe. 

11. Section 11 of the bill protects existing water rights. 

12. Section 12 of the bill gives the Secretary authority to issue rules 
and regulations necessary to carry out the purposes of the act. 

13. Section 13 of the bill repeals all inconsistent provisions in other 
acts. 

14. Section 14 of the bill contains a separability provision. 

15. Section 15 (a) of the bill provides for the preparation and 
publication in the Federal Register of a membership roll for the tribe, 
which will be final for the purposes of this act. Primary responsi- 
bility for preparation of the roll is placed. on the tribe. "The Secre- 
tary will publish the roll prepared by the tribe without reviewing it. 
Corrections of the roll will be handled entirely by the appeal process. 
Any aggrieved person may appeal to the Secretary. ter the Secre- 
tary has decided all appeals, he will republish the roll, and it will be 
final for the purposes of the act. As the Secretary does not review 
the roll except to the extent necessary to decide appeals, a local 
representative of the Secretary is given the right to appeal on behalf 
of any Indian in order that he may protect the rights of persons who 
should but fail to appeal, to the extent he knows about them. 

Section 15 (b) of the bill makes the distribution of trust property 
under the act not subject to Federal or State income tax, but after 
the distribution is made the property and income therefrom will be 
subject to the same Federal and State taxes as in the case of 
non-Indians, 

Approximately 600 individuals comprise the membership of the 
Ottawa Tribe. The services furnished to these people by the Indian 
Bureau have been very limited because of their almost complete 
assimiliation into the non-Indian population. However, in order to 
assist the adult Indians in the transition to unrestricted status, the 
Secretary is authorized, during the 3-year termination period, to 
undertake a special program of education and training to help the 

Indians earn a livelihood, conduct their own affairs, and assume their 
responsibilities as citizens, 
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The historical und of the Ottawa Tribe, ther with cur- 
rent information on the social and economic status of its members, is 
—e in the attached report submitted by the Bureau of Indian 

airs. 

BACKGROUND DATA, OTTAWA TRIBE 


1. Reservation— establishment and location 
The Ottawa Reservation of 15,035 acres of tribal and allotted land 


located in Ottawa County, Okla., was established by treaty of Feb- 
ruary 23, 1867, ratified June 18, 1868. 


2. Tribal history 


The Ottawa Tribe belongs to the may oc be family which eget 
occupied a larger area than any other Indian linguistic group in Nort 
America. ‘The name Ottawa is from the Indian word ‘“Adawe” mean- 
ing “to trade” or “to buy and sell,” a term common to many different 
tribal groups which carried on trade with neighboring tribes. A large 
party of Ottawas was first met by Champlain in 1615 near the mouth 
of the French River, Georgian Bay region, Canada, which seems to 
have been the original location of the tribe. 


$. Population data 

Number 
PO Ry ES RGR RE Ta OT EG ot ES ak | GEER See ER ee ee 600 
(b) Individuals residing on or in vicinity of reservation.........2.....-..- 290 
(e)' “Teens arbor Tullobdes fos 3 kee St ees ee eek cece ce 1 
(d@) Number unable to speak English................-.-.....----------e 0 
SAR AAR ALL Batt Sali ok ae A aR a aa 1 


The tribe has never maintained a roll. It has depended on the 
census roll prepared by the Bureau, and the last roll prepared was in 
1940. The above are the estimated tribal population figures as of 
December 1954. 


4. Land under administration of Bureau of Indian Affairs 








Acres 

gk gk RRR ASAE SMe Oa 9 SER MM LAT ASO OES S eR ir SS Sn Beem 0 

(hi Un IMI Ss 6 Ge ee A a ee liu i wooweonscceme 518. 64 
Wb CIN SONGS i din icc ei ncadcbithinadddéobdwedesnncianien 0 

(d) 8 to aed NE 8 gate ite rn Bt cee alma A SRC GOAN ge aE 518. 64 
() Nonirrigated farmland...._.................5.5006522..-..-... 190. 00 
(f) Grazing land.............-. Attih Quid bila ahcsonjab Bek elakasen aida: huigeensmiinssb doe 228. 64 
Wp pS Geol NE NS PRENSA 2" ES SOR TRE aC i 60. 00 
BN Relat a lh RS EL YS oe Fe Ei, SRR EE 40. 00 
5, Ownership status of Bureau-administered land Number ie 
a) Living ori OTe ia Se i oki ick ice emnacwe 1 80,00 
® Other si I i i 2 120.00 
¢) Multiple ownership (5 or less). ..........-..-.-------.----- 6 318 64 





(2) Rs cece ee des b ii cies eitleciniceccce 9 518 64 
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6. Family economic data pon -§ 
(a) Self-supporting on reservation from agriculture alone......... 2 
(b) Self-supporting on reservation from all sources_.....-.....-.. 15 
(c) Self-supporting off reservation. ...........-.---.--..+--.--- 33 * 
(d) Receiving general assistance under Bureau welfare program... 0 
{e) Total families. oo ucakngt iudh endbbey ong 50 
¥ ) Median family income from agriculture..........-.-.-..-.-.---.. $1, 300 
g) Median family ineome from nonagricultural sources (excluding 
Hublie egvieteriod) cia chtiss. ction ce iden go WiC heidi 2, 100 


(kh) Median family income from all sources (excluding public assistance). 1, 800 


All members of this tribe are citizens of the State in which they live 
and of the United States. In fact, they are almost completely assimi- 
lated into the non-Indian population and in general the per family 
income is comparable to that of non-Indian families. 

The Indians appear to be able to qualify for almost any job or type 
of employment available, which includes a wide range of occupations. 
Some are skilled electricians, plumbers, miners, carpenters, uphol- 
sterers, salesmen, typists, stenographers, artists, ers, and some 
hold public office. 

The Indians handle their own agricultural leases. Although the 
leases are subject to Bureau approval, few leases are actually sub- 
mitted to Bureau approval. In practice, the only important restric- 
tion imposed upon the Indians is that they cannot sell the remaining 
nine tracts that are in a trust status without approval of the Bureau. 


7. Tax data 
Estimated potential tax revenue from restricted lands: 


I Te i i eee Le $207. 45 
Pe ae” incense greats aa ae Rais id ea Si Ae aE rie RN RE lar ays GT 0 
SIRNA aed ha Sta a GCS ea ee is Se ae ee 207. 45 


8. Tribal organization 


The Ottawa Tribe operates under a written constitution and by- 
laws approved and ratified under the provisions of section 3 of the 
act of June 26, 1936 (49 Stat. 1967). The constitution was approved 
October 10, 1938, and ratified November 30, 1938; the charter was 
issued April 15, 1939, and ratified June 2, 1939. The constitution 
provides for a business committee, and this.committee transacts most 
of the business of. the tribe. The tribe makes no attempt at self- 
government. Individual members of the tribe are subject to the laws 
of the State in which they reside as to their personal conduct. 


9, Services furnished by the Burcau 


Generally speaking,- the Indians of this.-tribe have access to the 
same educational, health, welfare; agricultural, and credit service 
facilities as non-Indians. 

» Hducation.—All Ottawa children attend the public schools. None 
are in Bureau-operated boarding schools. Bureau funds are presently 
being expended under the Johnson-O’Malley Act on behalf of four 
Ottawa children. 

Health.—-Prior to transfer of all Bureau health activities to the 
United States Public Health Service on July 1, 1955, there were no 
Bureau-operated hospitals in the area; hospital care was not provided 
through non-Bureau hospitals; and no Bureau personnel gave medical 
service in nonhospital facilities. Members of the tribe have used 
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non-Bureait medical facilities for years just as non-Indians do... Eligi- 
bility for medical and hospital services presently being furnished by 
the Public Health Service to members of the tribe because of their 
special status as Indians will be terminated by the provisions contained 
in this legislation: | However, any members of the tribe who are 
unable to pay for medical and hospital care will receive the same 
services as received by non-Indian indigents upon application to the 
State welfare department. The Public Health Service contracts with 
the State health department to provide the same preventive health 
services to Indians as is provided for non-Indians. _ 

Welfare.—At the present time, no Ottawas are receiving general 
assistance under the Bureau’s welfare program and there have never 
been many requests for general assistance under the Bureau’s welfare 

rogram. This has been due to the fact that the large majority of 
families have resources aod have been self-supporting. Any families 
needing assistance have been eligible either for public assistance 
under the social security program administered by the county depart- 
ment of public welfare or for emergency aid granted by the county 
commissioners or by the Oklahoma Emergency Relief Agency. 

Agricultural services —The county agricultural extension agent and 
the local soi] conservation district technicians make their services 
available to Indians as well as to non-Indians. 

OCredit.—Credit facilities under the Indian Reorganization Act of 
June 18, 1934 (48 Stat. 984), and the Oklahoma Indian Welfare 
Act of June 26, 1936 (49 Stat. 1967), as amended and supplemented, 
are available to individual Indians. There are no loans outstanding 
to the tribe or to members of this tribe from these sources, 

Law and order.—Law and order are handled by the regular State 
and county enforcement officials. There are no Indian police or tribal 
courts. In the past, Indians have been members of the law enforce- 
ment body of the county and perhaps will be in the future. 

Roads.—There are no Bureau-maintained roads. All roads are 
maintained by the State and county authorities. 

Individual Indian money accounts.—Only one individual maintains 
an.account. 

The favorable report of the Department.of the Interior on S. 3968 
is as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 26, 1956. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 


My Dear Senator Murray: Your committee has requested a 
report on S. 3969, a bill to provide for the termination of Federal 
supervision over the property of the Ottawa Tribe of Indians in the 
State of Oklahoma and the individual members thereof, and for other 
purposes. 

e recommend that the bill be enacted. 

This bill provides for the transfer to each member of the Ottawa 
Tribe of unrestricted title to funds and other personal property held 
in trust for such member and for the cnavel ol restrictions on the 


sale or encumbrance of trust or restricted land owned by members of 
the tribe. 
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Upon the request of any of the owners of undivided interests in 
allotted lands (that is, the owners of so-called fractionated heirshi 
interests), the Secre of the Interior may segregate their undivided 
interests by ition if practicable and otherwise by sale. Should it 
not be possible to locate any of the owners of fractionated heirship 
interests in allotted land, the Secretary may cause such land to be 
sold and deposit the proceeds of sale in the Treasury of the United 
States for omen tins 1 

The bill provides that the Federal trust relationship to the affairs 
of the Ottawa Tribe and its members shall terminate 3 years after the 
date of this act. Prior to the termination of this trust relationship, 
the Secretary is authorized to undertake a special program of educa- 
tion and — designed to help the adult members of the tribe to 
earn a livelihood, to conduct their own affairs, and to assume their 
responsibilities as citizens without special services because of their 
status as Indians. As may be noted in the enclosed summation of 
bac und data on the Ottawa Tribe, the members are almost com- 
pletely integrated in the non-Indian community, and in —— their 
economy is comparable to that of their neighbors. This special 
program is intended to insure that all members will have an oppor- 
tunity to make the transition to unrestricted status on a viable and 
creditable plane. 

The bill was drafted after long and protracted negotiations with 
the tribe. By resolution dated February 18, 1956, the tribe approved 
a draft of the bill subject to the addition of two provisions coveri 
final rolls and taxes. ‘These provisions are in accordance with termin 
legislation previously enac and they are included as section 15 (a) 
and (b) of the present bill. The official position of the tribal council 
is transmitted with this report. 

A section-by-section analysis of the bill is enclosed. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report. 

Sincerely yours, 








Wester A. D’Ewarrt, 
Assistant Secretary of the Interior. 
The Committee on Interior and Insular Affairs recommends enact- 
ment of S. 3969. 
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2d Session No. 2804 





PROVIDING FOR THE TERMINATION OF FEDERAL SUPERVISION 
OVER THE PROPERTY OF THE WYANDOTTE TRIBE OF OKLAHOMA 
AND THE INDIVIDUAL MEMBERS THEREOF 





Jury 9, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Enouz, from the Committee on Interior and Insular Affairs, 
submitted. the following 


REPORT 


[To accompany 8S. 3970] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 3970) to provide for the termination of Federal 
supervision over the property of the Wyandotte Tribe of Oklahoma 
and the individual members thereof, and for other purposes, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


The purpose of S. 3970 is to provide for termination of Federal 
supervision over the trust and restricted property of the Wyandotte 
Tribe of Oklahoma and the individual members thereof, and for other 
purposes. An identical bill, H. R. 11671, was introduced by Repre- 
sentative Haley and was considered jointly with S. 3970. 

The members of the Wyandotte Tribe, after long and protracted 
negotiations with officials of the Department of the Interior, expressed 
its wishes with respect to a termination program in the following 
resolution, dated February 17, 1956: 


Resolution 


We, the members of the business committee of the Wyan- 
dotte Tribe of Oklahoma, in special meeting assembled this 
17th day of February 1956, do hereby represent and state that 
we have read and discussed, section by section, a proposed 
bill to provide for the termination of Federal supervision 


71006 
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over the property of the Wyandotte Tribe of Oklahoma and 
the individual members thereof, and for other purposes. 
: And whereas, after much discussion of this proposed bill, 

e it 

Resolved, That the Wyandotte Tribe of Oklahoma, acting 
by and through its duly authorized business committee, does 
hereby approve the same and does recommend to the Secre- 
tary of the Interior that said bill be submitted to Congress 
at its next regular session with recommendations that the 
bill do pass. 

Dated this 17th day of February 1956. 


LawRENCcE E. Zane, 
Chief. 
Leonarp N. Correr, 
Second Chief. 
Henry Wricut, 
First Councilman. 
Hues Wraicar, 
Second Councilman, 
Ruts WALTERS, 
Secretary-Treasurer. 


S. 3970 has been drafted in such a manner as to reflect the wishes of 
the tribe. The bill provides for the preparation of a final roll of all 
persons claiming membership in the tribe or an interest in its assets, 
vests title to pro rata shares of the tribal property in the enrollees, and 
authorizes the Secretary of the Interior to divide the tribal trust prop- 
erty among the individual members by partition or sale, or to transfer 
title to a trustee, corporation, or other legal entity organized by the 
tribe. Provision is also made for the release from trust of personal 
property and funds of individual Indians within 3 years, and for the 
termination of trust restrictions on individual lands. 

Upon the removal of Federal restrictions on tribal and individual 
property, the Secretary will issue a proclamation declaring that the 

ederal trust relationship to the Wyandotte Tribe and its members 
has terminated. 

A section-by-section analysis of the substantive provisions of 
S. 3970 is as follows: 

1. Section 1 of the bill is a statement of purpose. 

2. Section 2 of the bill consists of definitions that are designed to 
eliminate the need for repeating phrases throughout the bill. 

3. Section 3 of the bill provides for the preparation and publication 
in the Federal Register of a membership roll for the tribe, which will 
be final for the purposes of this act. Primary responsibility for prep- 
aration of the roll is placed on the tribe. The Secretary will publish 
the roll prepared by the tribe without reviewing it. Corrections of 
the roll will be handled entirely by the appeal process. Any aggireved 
person may appeal to the Secretary. After the Secretary has decided 
all appeals, he will republish the roll, and it will be final for the pur- 
poses of the act. As the Secretary does not review the roll except to 
the extent necessary to decide appeals, a local representative of the 
Secretary is given the right to appeal on behalf of any Indian in order 
that he may protect the rights of persons who should, but fail to, 
appeal, to the extent he knows about them. 
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4. Section 4 of the bill declares that the right of each enrolled mem- 
ber of a tribe to share in the use or disposition of tribal property is a 
personal property right which may be bequeathed or inherited but 
which may not otherwise be alienated before the Federal trusteeship 
over the property is terminated. 

5. Section 5 of the bill provides authority for the disposition of 
tribal trust property. The tribe is given the option of organizing a 
corporation or other legal entity to take title to all or any part of the 
tribal property, or of putting title to all or any part of the property in 
a trustee of the tribe’s own choice for purposes of management or 
liquidation, of requesting a sy rata distribution of the reservation 
among the members of the tribe, or of requesting the sale of all or part 
of the property and the pro rata distribution of the proceeds. If the 
tribe exercises neither of these options, the Secretary will transfer 
title to a trustee of his choice, who will take title for liquidation and 
distribution ——s only. In the latter event, the trust must 
terminate within a 3-year ve unless extended by court order. The 
cemetery in Kansas City, Kans., shall be transferred or sold in accord- 
ance with provisions relating to other tribal property, with the pro- 
ceeds from any sale of the land being used to remove and reinter the 
remains of persons buried there, to move any monuments now located 
on the graves, and to erect one appropriate monument. It is provided 
that if S. 1335 or comparable legislation calling for an investigation 
and report permitting congressional decision on the sale or disposition 
of such land is enacted by the 84th Congress, any sale or transfer 
shall be deferred until 3 months after the report required by such 
legislation has been submitted to Congress. 

6. Section 6 of the bill provides for the release from trust of personal 
property and funds of individuals within 3 years, and for the termina- 
tion of trust restrictions on lands of individuals at the end of 3 years 
from the date of the act. Upon the request of any owner made within 
2 years after the date of this act, the Secretary may partition any 
lands in multiple ownership and issue trust patents therefor that will 
become fee patents at the end of the 3-year period, or sell any lands 
that are not susceptible of partitionment and distribute the proceeds. 
In eases of sale, any of the coowners is first afforded an opportunity 
to acquire the interests of other owners. 

7. Section 7 of the bill makes State law rather than Federal law 
applicable to the probate of trust or restricted property of Indians 
who die 6 months or more after the date of the act. The Bureau of 
Indian Affairs will complete the probate of estates pending at that 
time, but will not be responsible for the probate of any new estates. 

8. Section 8 of the bill makes the distribution of trust property 
under the act not subject to Federal or State income tax, but after 
the distribution is made the property and income therefrom will be 
— to the same Federal and State taxes as in the case of non- 

ndians. 

9. Section 9 of the bill directs the Secretary of the Interior to 
protect the rights of Indians who are minors, non compos mentis, or 
unable to handle their property without assistance, by causing the 
ee of guardians or by such other means as he deems 

equate. 

10. Section 10 of the bill provides for the use of tribal funds in the 


Treasury of the United States for any purpose approved by the tribe 
and the Secretary. vel 
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11. Section 11 of the bill authorizes the Secretary of the Interior 
to execute such patents, deeds, or other documents as are necessary 
to carry out the provisions of the act or establish a marketable and 
recordable title to any property disposed of pursuant to the act. 

12. Section 12 of the bill r the validity of any lease, permit, 
license, right-of-way, lien, or other contract approved prior to enact- 
ment of this act. It authorizes the Secretary to transfer to another 
Federal agency, or to the State if all parties consent, any powers, 
duties, or other functions of a continuing nature he may have with 
respect to Indian trust property. 

13. Section 13 of the bill provides that when Federal restrictions 
are removed from the property of the tribe and its members, a procla- 
mation will be published in the Federal Register, and thereafter such 
Indians will have the same status under State and Federal law as 
any other person or citizen. Prior to the issuance of a proclamation, 
the Secretary is authorized to undertake a special program of education 
and training designed to help the members of the tribe to earn a 
livelihood, to conduct their own affairs, and to assume their responsi- 
a as citizens without special services because of their status as 

ndians. 

14. Section 14 of the bill revokes any corporate charter issued by 
the Secretary to the tribe, terminates the power of the Secretary or 
other Federal officer to take, review, or approve any action under a 
tribal constitution, and terminates any constitutional power of the 
tribe which is inconsistent with the provisions of this bill. 

15. Section 15 of the bill protects claims heretofore filed against 
the United States by the tribe, 

16. Section 16 of the bill protects existing water rights. 

17. Section 17 of the bill gives the Secretary authority to issue rules 
and regulations necessary to out the purposes of the act. 

18. Section 18 of the bill repeals all inconsistent provisions in other 
acts. 

19. Section 19 of the bill contains a separability provision. 

There are approximately 984 members of the Wyandotte Tribe. 
Of this number only 100 individuals reside on or in the vicinity of the 
reservation. ‘The services furnished to these people by the Bureau of 
Indian Affairs have been very limited because of their almost complete 
assimilation into the non-Indian population. In order to insure that 
all members of the tribe will have an opportunity to make the transi- 
tion to unrestricted status in a creditable manner, the Secretary is 
authorized to undertake a program of education and training for 
adult members designed to help them earn a livelihood, to conduct 
their own affairs, and to assume their responsibilities as citizens. 

The history of the Wyandotte Tribe, together with current infor- 
mation on the social and economic status of its members, is contained 
in the attached report submitted by the Bureau of Indian Affairs: 


BACKGROUND DATA, WYANDOTTE TRIBE 


1. Reservation—establishment and location 


The Wyandotte Reservation of 21,406 acres of tribal and allotted 
land located in Ottawa County, Okla., was established by treaty of 
February 23, 1867. Additional allotments on the public domain 
were made to absentee Wyandottes under provisions of the act of 
April 28, 1904 (33 Stat. 519, c. 1767). 
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2. Tribal history 

Wyandotte (Wyandot) is the oe ase corruption of the Indian 
name ““Wendat.” The tribe is of the Iroquoian family and was known 
as the Huron by the French. In 1534-43 Cartier, the French ex- 
pane on an expedition along the St. Lawrence River, recorded an 

roquoian tribe (proven later to be the Wyandot) living on the present 

sites of Quebee and Montreal, Canada. In general, at that early 
period the Wiyenees or Huron made up a confederation, inhabiting the 
country south and east of the Georgian Bay, Canada. A century 
later, owing to wars with the Iroquois Tribe, this confederation was: 
broken up. It was not until the latter half of the 18th century that 
the nucleus of the present Wyandotte Tribe was formed by the main 
portions of the Huron who, following their defeat by the French, 
settled along the Detroit and Sandusky Rivers. From that time 
these people were called Wyandottes and succeeded in establishing 
themselves as the strongest and most powerful tribe in the Ohio 
country. ee few in number, they joined all the Indian move- 
ments in Ohio Valley and the lake region and supported the British 
against the Americans. 

After the peace of 1815, a Jarge part of Ohio and Michigan was 
confirmed to them, but 4 years later they sold a large part of it under 
pees ag of the treaty of September 20, 1818 (7 Stat. 180), proclaimed 

anuary 7, 1819, reserving only a small portion near Upper Sandusky, 
Ohio, and a smaller area on Huron River, near Detroit, until by the 
treaty of Upper Sandusky of March 17, 1842 (7 Stat. 608), when these 
—_ also were sold, and the tribe removed to Wyandotte County, 
ans. 

By the terms of the treaty of January 31, 1855 (10 Stat. 1159), 
the Wyandottes were declared to be citizens of the United States. 
However, by the treaty of February 23, 1867 (15 Stat. 513), their 
tribal organization was restored and the eigen Reservation 
established in what is now Ottowa County, O 


a. 

8. Population data 

Number 
(es) TE i i a i a i 984 
(b) Individuals Te on or in vicinity of reservation................. 100 
(a) ane SURUIE SEI” OURTN CO ccinman bauouukivonecuw 0 
(qd) Number unable to speak English.................-......--.-.-.-. 0 
Ce ee icnthenedaenacemen~we 0 


The tribe has never maintained a roll. It has depended on the 
census roll prepared by the Bureau and the last roll prepared was in 
1940. The above are the estimated tribal population figures as of 
December 1954. 


4. Land under administration of Bureau of Indian Affairs 


Acres 
(a) Tribal dettins ict oasbin bids coi cs ds ee ckcbeccicin 94. 36 
(0) SION I 2 So eeee ie ieekbaeenmnnbamennne 1, 956. 30 
(ce) Gewerainant land on, cw cccua decks Douvcbebdudsedueudsceuas 0 
I a 2, 050. 66 
ie), en euenambenunenedachadne 562. 18 
ee OEE. Sob ales, ha bein dek oot bee teunddsducccadune 794.12 
"4 1 ea Cer ET Tae OA BUR SCENT ae ce TESTS 594. 36 
(A) Reena 5 dite ok icdnddhandeiecaddemebedidawicten 100. 06 
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5. Ownership status of Bureau-administered land 








Number 
tracts Acres 
(a) Living original allotiee sci nik os eck ceccetaveeuc densi 2 120. 00 
(b) Other sitiele OWES. =o) och ota ca ec inn dicwca sas S6 cae 5 132. 08 
(c) Multiple ownership (5 or less) .............-.---.-------- 21 837. 28 
(d) Multiple ownership (6 or more).............----.--.--..-- 16 866. 94 
(e) Les" Gripe ae DAE: GENRES. Se ehpr one Se Ra ary Fe a (te: SF can eA Ee 44 1, 956. 30 
6. Family economic data 
Number 
families Income 
(a) Self-supporting on reservation from agriculture alone. .......- 3 
(b) Self-supporting on reservation from all sources__.......---.-- 23 
(c) Self-supporting off reservation. ....-.....-.--.-.-.-.---.--- 75 
(d) Receiving general assistance under Bureau welfare program... - 0 
(e) CAI PARI ae chic sc sa ings 101 
(f) Median family income from agriculture................---.------- $1, 955 
(g) Median family income from nonagricultural sources (excluding public 
ee tS SE RE SR GURL T ETP RAPED eG ST NERO LD Been Sram Oe xee ear: aie TARRY Cok May ore 2, 200 


{h) Median family income from all sources (excluding public assistance)... 2, 800 


The Indians appear to be able to qualify for almost any job or type 
of employment available, which includes a wide range of occupations. 
Some are skilled electricians, plumbers, miners, carpenters, uphol- 
sterers, salesmen, typists, stenographers, artists, teachers, and some 
hold public office. 

The Indians handle their own agricultural leases. Although the 
leases are subject to Bureau approval, few leases are actually sub- 
mitted for Bureau approval. In practice, the only important restric- 
tion imposed upon the Indians is that they cannot sell the remaining 
44 tracts that are in a trust status without approval of the Bureau. 


7. Tax data 
Estimated potential tax revenue from restricted lands: ' 


aw: By Ly,» Remeron S oe SEES BISEMIES SOG PEV Ne Lg) ST TOTO OSE ER ETE Se $513. 53 
pot en ety, Eh Saipan RE Laps VEER OT AON ge ata hy De pe Aree eR 2, SEY Pea aie 13. 29 
ps RRR BRR a cee Os SARE RIE RRR em SIEM peat a re Cae Oe CM PRR Ne a rap 526, 82 


1 Does not inelude potential tax revenue from Wyandotte Cemetery in Kansas City, Kans, 

8. Tribal organization 

The Wyandotte Tribe operates under a written constitution and 
bylaws approved and ratified under the provisions of section 3 of the 
act of June 26, 1936 (49 Stat. 1967). The constitution was approved 
July 17, 1937, and ratified July 24, 1937; the charter was issued 
October 5, 1937, and ratified October 30, 1937. The constitution 
provides for a business committee, and this committee transacts most 
of the business of the tribe. The tribe makes no attempt at self- 
government. Individual members of the tribe are subject to the laws 
of the State in which they reside as to their personal conduct. 


9. Services furnished by the Bureau 


Generally speaking, the Indians of this tribe have access to the same 
educational, heaith, welfare, agricultural, and credit service facilities 
as non-Indians. 

Education.—All Wyandotte children attend .the public schools. 
None are in Bureau-operated boarding schools. Bureau funds are not 
being expended under the Johnson-O’Malley Act on behalf of any 
Wyandotte children. 





Hi 
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Health.—Prior to transfer of all Bureau health activities to the 
United States Public Health Service on July 1, 1955, there were no 
Bureau-operated hospitals in the area; hospital care was not provided 
through non-Bureau hospitals; and no Bureau personnel gave medical 
service in nonhospital facilities. Members of the tribe have used 
non-Bureau medical facilities for years just as non-I[ndians do. Eligi- 
bility for medical and hospital services presently being furnished by 
the Public Health Service to members of the tribe because of their 
special status as Indians will be terminated by the provisions contained 
in this legislation. However, any members of the tribe who are 
unable to pay for medical and hospital care will recieve the same 
services as received by non-[ndian indigents upon application to the 
State welfare department. The Public Health Service contracts with 
the State health department to provide the same preventive health 
services to Indians as is provided for non-Indians. 

Welfare.—At the present time, no Wyandottes are receiving general 
assistance under the Bureau welfare program, and there have never 
been many requests for general assistance under the Bureau’s welfare 
program. ‘This has been due to the fact that the large majority of 
families have resources and have been self-supporting. Any families 
needing assistance have been eligible either for public assistance under 
the social-security program administered by the county department 
of public welfare or for emergency aid granted by the county com- 
missioners or by the Oklahoma Emergency Relief Agency. 

Agricultural services—The county agricultural extension agent and 
the local soil conservation district technicians make their services 
available to Indiaas as well as to non-Indians. 

Credit.—Credit facilities under the Indian Reorganization Act of 
June 18, 1934 (48 Stat. 984), and the Oklahoma Indian Welfare Act 
of June 26, 1936 (49 Stat. 1967), as amended and supplemented, are 
available to individual Indians. ‘There are no loans outstanding to 
the tribe or to members of this tribe from these sources. 

Law and order.—Law and order are handled by the regular State 
and county enforcement officials. There are no Indian police or 
tribal courts. In the past, Indians have been members of the law 
enforcement body of the county and perhaps will be in the future. 

Roads.—There are no Bureau-maintained roads. All roads are 
maintained by the State and county authorities. 

Individual Indian money accounts.—No accounts are maintained 
for members of this tribe. 

The favorable report of the Department of the Interior on S. 3970, 
together with a letter from Lawrence E. Zane, first chief of the Wyan- 
dotte Tribe, urging the passage of this legislation, are set forth below: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 26, 1956. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 
My Dear Senator Murray: Your committee has requested a 
report on S. 3970, a bill to provide for the termination of Federal 
supervision over the property of the Wyandotte Tribe of Oklahoma 


and the individual members thereof, and for other purposes, 








srt smn eee eS A LAAT 
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We recommend that the bill be enacted. help 
The bill provides for the termination of Federal supervision over bill. 
the trust and restricted property of the Wyandotte Tribe of Oklahoma, T hav 
provides for the preparation of a final roll of all persons claiming this 
membership rights in the tribe or an interest in its assets, vests title passe 
to prorate shares of the tribal sg eh | in such enrollees, and author- ia 
izes the Secretary of the Interior to divide the tribal trust property passi 
among the members of the tribe by partition or sale, or to transfer 11 

title to a trustee, corporation, or other legal entity organized by the 
tribe. The bill further provides that upon the request of any of the 
owners of undivided interests in allotted lands (that is, the owners 
of so-called fractionated heirship interests), the Secretary of the Ty 
Interior may segregate their undivided interests by partition if : 
practicable and otherwise by sale. Should it not be possible to locate men 


any of the owners of fractionated heirship interests in allotted land, the 
Secretary may cause such lands to be sold and deposit the proceeds 
of sale for the benefit of the owners in the Treasury of the United 
States for safekeeping. 

Upon the removal of Federal restrictions upon the property of the 
tribe and the individual members thereof, the bill provides that the 
Secretary shall issue a proclamation declaring that the Federal trust 
relationship to the affairs of the tribe and its members has terminated. 

The bill also authorizes the Secretary to undertake a special pro- 
gram of education and training designed to help the adult members of 
the tribe to earn a livelihood, to conduct their own affairs, and to 
assume their responsibilities as citizens without special services 
because of their status as Indians. As may be noted im the enclosed 
summation of background data on the Wyandotte Tribe, the members 
are almost completely integrated in the non-Indian community, and 
in general their economy is comparable to that of their neighbors. 
This special program is intended to insure that all members will have 
an opportunity to make the transition to unrestricted status on a 
viable and creditable plane. 

This bill was drafted after long and protracted negotiations with 
the tribe. By a resolution dated February 17, 1956, the tribe ap- 
proved this bill and recommended to the Secretary of the Interior 
that the bill be submitted to Congress with recommendations that it 
pass. The official position of the tribal council is transmitted with 
this report. 

A section-by-section analysis of the bill is enclosed. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report. 

Sincerely yours, 
Westzey A. D’Ewarrt, 
Assistant Secretary of the Interior. 


Wranporre Trine or OKLAHOMA, 
Miami, Okla., June 23, 1956. 
Hon. Josepn C. O’Manoney, 
United States Senate, 
Washington, D. C. 
Dear Frienp: A copy of the letter of the Honorable Mr. LaF arge 
which was asserted in the Congressional Record of the United States 


Senate, I wish to thank you for the information. Hope you can 
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help the Wyandottes by pushing along the Wyandotte termination 
bill. Can you help me with a followup on the progress of the bill? 
| have had a meeting with the tribe and they are very anxious to have 
this bill 3970 passed this session. For you realize if the bill isn’t 
passed this term it will be much harder next year to come up with it. 

I can assure you the members of the tribe are all in accord for its 
passage. Thanking you for introducing the bill, 

I remain, your friend. 

Sincerely, 
LawRENCE E, Zane, 
First Chief. 

The Committee on Interior and Insular Affairs recommends enact- 

ment of S. 3970. 


O 


90016°—57 H. Rept., 84-2, vol. 5——4 











84TH CoNGREsSS I HOUSE OF REPRESENTATIVES { ReEporr 
2d Session No. 2805 





RELATING TO MOTOR VEHICLE SERVICE EMPLOYEES 
OF THE POST OFFICE DEPARTMENT 





Juty 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Murray of Tennessee, from the Committee on Post Office and 
Civil Service, submitted the following 


REPORT 


[To accompany 8. 4060] 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (S. 4060) to amend section 607 of the Postal Field 
Service Compensation Act of 1955 to include employees in the Motor 
Vehicle Service, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


STATEMENT 


The purpose of this measure is to put employees of the Motor 
Vehicle Service who are assigned to road duty on the same basis as 
employees of the Postal Transportation Service who also are assigned 
to road duty. The enactment of this bill will correct an inequity 
created by the provisions of sections 605 (b) and 607 of the Postal 
Field Service Compensation Act of 1955 (69 Stat. 126, 127; 39 U.S. C., 
secs. 1005 and 1007). 

The measure will enable the Postmaster General to treat both groups 
of employees in a like manner in such matters as the fixing of tours of 
duty, allowances, and overtime assignments. The provisions of this 
bill are limited to those Motor Vehicle Service routes of more than 50 
miles in length in one direction. 


AGENCY VIEWS 


The Postmaster General reported to the committee on bill H. R. 
11700, a companion bill to bill S. 4060. This report recommended 
certain amendments to H. R. 11700. These amendments have been 


neneien in the bill as reported. The letter of the Postmaster General 
ollows: 
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OFFICE OF THE PostmMasTER GENERAL, 
Washington, D. C., July 9, 1956. 
Hon. Tom Murray, 


Chairman, Committee on Post Office and Civil Service, 
House of Representatives. 

Dear Mr. CrarrmMan: Reference is made to your request for a 
report on H. R. 11700, a bill to amend section 607 of the Postal Field 
Service Compensation Act of 1955 to include employees in the Motor 
Vehicle Service. 

The purpose of this legislation is to extend to employees of the 
Motor Vehicle Service the same benefits extended to employees in 
the Postal Transportation Service who are assigned to road duty. 
To accomplish this purpose, the measure would amend section 607 
of the Postal Field Service Compensation Act of 1955 (69 Stat. 127, 
128) by inserting “‘and the Motor Vehicle Service” after the words 
“Postal Transportation Service” throughout the several subsections 
of section 607 of the act. 

This Department is not opposed to the purposes intended to be 
accomplished by this measure. The additional cost which might 
result would be negligible, and it is possible that some small savings 
might result from enactment of such legislation. 

t is necessary, however, that the measure be clarified. For exam- 
ple, it would not be practicable to extend the benefits to Motor 
ehicle Service operators on the usual and ordinary motor-vehicle 
routes within a city. Accordingly, it is suggested that the measure 
be amended by the addition of a section 2 to read as follows: 

“Sec. 2. As used in this section in reference to employees in the 
Motor Vehicle Service the term ‘assigned to road duty’ means assign- 
ment to a Motor Vehicle Service route which is not less than 50 miles 
in length one way.” 

It also is necessary that the Postal Field Service Compensation 
Act.of 1955 be amended to exempt employees in the Motor Vehicle 
Service assigned to road duty from the provisions of sections 602 and 
603 (relating to hours of work, compensatory time, overtime, and 
holidays) as is done in the case of employees in the Postal Transporta- 
tion Service i to road duty. Accordingly, it is further recom- 
mended that H. R. 11700 also be amended by the addition of a section 
3 to read as follows: 

“Sec. 3. Subsection (b) of section 605 of the Postal Field Service 
Compensation Act of 1955 is amended by inserting after the words 
‘Postal Transportation Service’ the word ‘and the Motor Vehicle 
Service’.”’ 

If the measure is amended as suggested above, this Department 
recommends that the measure be enacted. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to the committee. 

Sincerely yours, 
Mavrice H. Srans, 
Deputy Postmaster General. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XTII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as passed 
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by the Senate, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


Postau Fietp Service CoMPENSATION Act or 1955 


* * * * * * * 


EXEMPTIONS OF CERTAIN EMPLOYEES FROM CERTAIN PROVISIONS 
RELATING TO PAY ADMINISTRATION 


Szc. 605. (a) * * *. 

(b) Sections 602 and 603 of this Act do not apply to substitute 
employees and to employees in the Postal Transportation Service and 
— Vehicle Service assigned to road duty. 

c ; 


EMPLOYEES IN THE POSTAL TRANSPORTATION SERVICE 
AND THE MOTOR VEHICLE SERVICE 


Sec. 607. (a) The Postmaster General shall organize the work of 
employees in the Postal Transportation Service and Motor Vehicle 
Service who are assigned to road duty into regularly scheduled tours 
of duty. Such tours of duty shall ageregate an average of not more 
than eight hours a day for two hundred and fifty-two days a year, 
including an allowance of one hour and thirty-five minutes for work 
to be performed on layoff periods. He shall not grant allowances of 
time for work performed on layoff periods to employees other than 
—— engaged in the distribution of mail. 

(b) Employees in the Postal Transportation Service and the Motor 
Vehicle Service assigned to road duty, except substitute employees, who 
are required to perform work in excess of the scheduled time of their 
reguar tours of duty as established by the Postmaster General shall be 

aid at the rate of 150 per centum of their hourly basic compensation 
or such overtime work. In arriving at the amount of overtime to be 
paid at any time during the calendar year, any deficiencies accrued up 
to that time during the same calendar year shall be offset against any 
overtime work by the employee. 

(c) Substitute employees in the Postal Transportation Service 
and the Motor Vehicle Service assigned to road duty shall be paid on an 
hourly basis for actual work performed according to the time value 
of each trip of such road duty, including an allowance of time for all 
work required on layoff periods. 

(d) In addition, to compensation provided under this Act, the 
Postmaster General under regulations prescribed by him, may pay 
not more than $9 per day as travel allowances in lieu of actual expenses, 
at fixed rates per annum or by such other method as he deems equitable 
to regular and substitute employees in the Postal Transportation 
Service and the Motor Vehicle Reruiee who are assigned to road duty, 
after the expiration of ten hours from the time the initial run begins. 

(e) Substitute em ress in the Postal Transportation Service 
and the Motor Vehicle ervice shall be credited with full time while 
traveling under orders of the Post Office Department to and from their 
designated headquarters to take up assignments. 


O 
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PROVIDING THAT THE UNITED STATES HOLD IN TRUST FOR THE 
INDIANS ENTITLED TO THE USE THEREOF THE LANDS DE- 
SCRIBED IN THE EXECUTIVE ORDER OF DECEMBER 16, 1882, 
AND FOR ADJUDICATING THE CONFLICTING CLAIMS THERETO 
OF THE NAVAHO AND HOPI INDIANS 





Juty 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Enauz, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany 8. 4086] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 4086) to provide that the United States hold in 
trust for the Indians entitled to the use thereof the lands described in 
the Executive order of December 16, 1882, and for adjudicating the 
conflicting claims thereto of the Navaho and Hopi Indians, and for 
other purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


The purpose of S. 4086 is to provide that the United States shall 
hold in trust for the Indians entitled to the use thereof certain lands 
described in the Executive order of December 16, 1882, and that the 
United States shall adjudicate the conflicting claims of the Navaho 
and Hopi Indians on said lands. Companion bills H. R. 11876 and 
H. R. 12059, introduced by Congressman Udall and Congressman 
Rhodes of Arizona, were considered jointly with S. 4086. 

8. 4086 has two specific provisions: First, it would declare that the 
lands (2,472,216 acres) described in the Executive order dated Decem- 
ber 16, 1882, are held in trust by the United States for the Indians 
entitled to be thereon. Second, it authorizes an adjudication by a 
three-judge district court of the conflicting claims of the Navaho and 
Hopi Indians to the lands set aside by the 1882 Executive order. 
The litigation will be in the nature of a quiet title action. 
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The 1882 Executive order set aside the lands “for the use and 
occupancy of the Hopi and such other Indians as the Secretary of 
the Interior may see fit to settle thereon.”” These lands are now 
completely surrounded by the Navaho Reservation, and ever since the 
establishment of the 1882 reservation there has been a dispute be- 
tween the Navaho and the Hopi Tribes as to their respective rights 
on these lands. The Hopi Indians claim that they have exclusive 
use of the 1882 reservation, and the Navaho Indians claim they are 
the “‘other Indians’’ whom the Secretary of the Interior has seen fit 
to settle on the lands and that they have valid interests in the reserva- 
tion. 

Although repeated efforts have been made to settle this conflict 
administratively, the situation has become progressively worse. The 
committee does not believe that Congress should attempt to determine 
the merits of this controversy, which is ‘vga legal in nature. 
Therefore it recommends the passage of this enabling legislation to 
permit the controversy to be litigated in the courts. 

The Navaho Tribe and the Hopi Tribe, through their governing 
bodies, have requested this legislation, and the bill was drafted by the 
attorneys representing the tribes, in consultation with representatives 
of the ee of the Interior. The litigation to determine the 
conflicting interests of the Indians may be started by either tribe, or, 
if they do not take the initiative, by the Attorney General. 








SECTION 





BY SECTION ANALYSIS OF THE BILL 


Section 1 of S. 4086 provides for the conversion of the present 
interests of the Indians under the Executive order of December 16, 
1822, into a trust title, and then authorizes an adjudication of the 
conflicting claims of the Indians who assert those interests. The 
Navaho and Hopi Tribes are authorized to act in the litigation on 
their own behalf and also on behalf of clans, villages, or individuals 
claiming an interest in the lands. This will prevent any question 
arising about the right of the recognized governing body of the tribe 
to represent all component parts of the tribe. 

Section 2 of the bill provides that any lands in which the court finds 
that the Navaho Tribe or individual Navaho Indians have the exclu- 
sive interest shall thereafter be a part of the Navaho Reservation, and 
any lands in which the court finds that the Hopi Tribe, village, clan, 
or individual has the exclusive interest shall thereafter be a reservation 
for the Hopi Indian Tribe. Lands in which the Navaho and Hopi 
Indians have a joint or undivided interest shall be added to either the 
Navaho or the Hopi Reservation according to the court’s determina- 
tion of fairness and equity. Provision is also made in section 2 of this 
bill for the Navaho and the Hopi Tribes, respectively, to sell, buy, or 
exchange land within their reservations with the approval of the 
Secretary of the Interior. By permitting sales or exchanges between 
the two tribes, it will be possible for the Navaho and Hopi Tribes to 
“ey satisfactory arrangements for any Indians displaced by the 
itigation. 

Section 3 of the bill expresses the intent of Congress that this bill 
is not to be construed as a congressional determination prior to adjudi- 
cation of the rights and interests in the lands set aside by the Exec- 
utive order of December 6, 1882. 
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The ig pages reports requested on S. 4086 have not been 
received, but in view of the agreement reached by the Indians to 
settle their dispute in the manner provided in the bill, the committee 
members recommended that this legislation be enacted. 


O 
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2d Session Make ' No. 2807 





TO FURTHER PROTECT AND ASSURE PRIVACY OF GRAND AND 
PETIT JURIES IN THE COURTS OF THE UNITED STATES WHILE 
SUCH JURIES ARE DELIBERATING AND VOTING 





Juty 19, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Rocers of Colorado, from the Committee on the Judiciary, 
submitted the following 


REPORT 


[To accompany 8. 2887] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 2887) to further protect and assure the privacy of grand or petit 
juries in the courts of the United States while such juries are delib- 
erating or voting, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is further to protect and assure the privac 
of grand or petit juries in the courts of the United States while sae 
juries are deliberating or voting. The bill amends chapter 73, title 
18, of the United States Code by adding a new section thereto, which 
would impose a fine of not more than $1,000 or imprisonment for not 
more than 1 year, or both, for the recording, listening to, or observing 
the proceeding of Federal grand or petit juries while such juries are 
deliberating or voting. 


GENERAL STATEMENT 


Several bills were introduced in the House of Representatives and 
referred to the Committee on the Judiciary which were identical in 

urpose and similar in text to the bill S. 2887. Two of these House 

ills were introduced as a result of an executive communication from 
the Department of Justice recommending the enactment of a proposal 
identical in purpose and similar in language to the bill which is here 
reported, S. 2887. 

All of these bills were introduced as a result of the revelation that 
the deliberations of certain Federal juries had been recorded in con- 
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nection with a research project financed by a grant from the Fore 
Foundation. The research — was conducted under the super. 
vision of professors of law from the University of Chicago. That 
study recorded the private deliberations of Federal juries in six cases 
which had been heard in the Federal district court at Wichita, Kans. 
The recording was done without the knowledge of the jurors them- 
selves. However, the recordations were made under a prior agreement 
of the judge of the court wherein the trials were held. The recording 
of the actual deliberations, however, was but a part of a much broader 
study by the university group of the whole jury system. 

In October of 1955, following reports of the recording of delibera- 
tions of juries, the Internal Security Subcommittee of the Committee 
on the Judiciary of the United States Senate conducted hearings in 
order to ascertain what effect, if any, this activity had upon the 
integrity of the jury system. After the hearings had been concluded 
and the evidence evaluated, this bill, S. 2887, was introduced in 
January of 1956. 

The Attorney General, in a letter dated February 20, 1956, which 
is attached hereto as a part of this report, expressed unequivocal oppo- 
sition to any recording or eavesdropping on the deliberations of a jury 
under any conditions regardless of the purpose. The Department of 
Justice, in a letter addressed to the Speaker of the House of Repre- 
sentatives dated January 6, 1956, Nee identical opposition and 
recommended the enactment of legislation to prevent such practices 
in the future. In addition, the Judicial Conference of the United 
States, at its meeting here in March of 1956, expressed its approval 
of the principle contained in this bill. A letter of May 18, 1956, 
from the Administrative Office of the United States Courts, copy of 
which is attached hereto as a part of this report, expressed the attitude 
of the Judicial Conference of the United States. 

At the present time there is neither a Federal statute nor a Federal 
rule which specifically prohibits the eavesdropping or recording of the 
eye a of deliberations of Federal juries. There is no need to 

elabor the point that such deliberations of the juries should be pro- 
tected in order to insure the privacy of their actions. The secrecy of 
jury deliberations, and particularly those of a grand jury, should be 
protected at all times and under all circumstances. Such an objective 
will be achieved by the enactment into law of the bill S. 2887. 

The bill provides for a new section in chapter 73, title 18, United 
States Code. The new section would make it a crime for anyone 
knowingly and willfully, by any means or device whatsoever, to record 
or attempt to record the proceedings of any grand or petit jury in any 
court of the United States while such jury is deliberating or voting, 
or to listen to or observe, or attempt to do the same, the proceedings 
of any such jury while it is deliberating or voting when such person is 
not a member of such a jury. The bill provides, however, that it 
shall not be construed to prohibit the taking of notes by a grand or 
petit juror in any United States court in connection with and for the 
sole purpose of assisting him in the performance of his duties as such 
juror. 

. The Committee on the Judiciary recommends that the bill S. 2887 
© pass. 
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asa or 4 eons a 
Hen, Snes M. Kiicorz, 


irman, Committee on the Judiciary, 
United States Senate, 
Washington, D. C. 

Dear Senator: This is in response to your request for the views of 
the Department of Justice concerning the bill (S. 2887) to further 
protect and assure the privacy of grand or pat juries in the courts of 
the United States while such juries are deliberating or voting. 

On January 6 of this year the Attorney General submitted to the 
Vice President for his consideration legislation identical in purpose and 
similar in text with that under consideration. That legislation was 
referred to the Committee on the Judiciary on January 9, but as yet 
has not been introduced. 

— last fali the pewspepers of the country called attention to a 
research project involving the wiring of a Federal court jury room 
with a hidden microphone and the secret recording of jury delibera- 
tions. As the Attorney General stated upon learing of this action, 
we in the Department of Justice are unequivocally opposed to any 
recording or SeneecrenDins on the deliberations of a jury under an 
conditions regardless of the purpose. Such practices, however we 
intentioned, obviously and inevitably stifle the discussion and free 
exchange of ideas among jurors. They tend to destroy the very basis 
for common judgment among the jurors, upon which the institution 
of trial by jury is based, and are inconsistent with the purposes of the 
seventh amendment to the Constitution of the United States, which 
requires that trial by jury shall be preserved. 

here is no Federal rule or statute which now specifically prohibits 
eavesdropping upon the proceedings or deliberations of Federal juries. 
To assure inst any further intrusion upon the F wath sed of jury de- 
a egislation such as that under consideration should be 
enacted. 

In the legislation submitted by the Attorney General it is provided 
that persons who violate the privacy of a jury of any court of the 
United States shall be fined not more than $1,000 and/or imprisoned 
not more than 1 year. It is suggested that if the committee takes 
action on 8. 2887 provision should be made for like penalties. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely, 
WitiraMm P. Rogers, 
Deputy Attorney General. 





ADMINISTRATIVE OFFICE OF THE 
Unirep States Courts, 
Washington, D. C., May 18, 1956. 
Hon. Emanvet Cre.uer, 
Chairman, Committee on the Judiciary 


House of Representatives, Washington, D. C. 
Dear ConcGrEssMAN CELLER: fe pat my letter to you of 
ill to prohibit intrusion upon the 
juries (H. R. 8328) I would say that the Judicial 


February 1, 1956, concerning a b 
privacy of Federal 
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Conference of the United States considered this and other pending 
bills of similar tenor at a meeting held in March of this year. The 
Conference approved in principle this bill. 
With kind regards, I am, 
Sincerely yours, 
Henry P. CHanpter. 





CHANGES IN EXISTING LAW 






In compliance with clause 3 of rule XIII of the House of Repre” 
sentatives, there is printed below in roman type without brackets 
existing law in which no change is proposed by enactment of the bill 
here reported; present provisions proposed to be stricken are enclosed 
in black brackets; and new provisions proposed to be inserted are 
shown in italic. 


Trirte 18.—Crimes ano CRIMINAL PROCEDURE 





CHAPTER 73.— OBSTRUCTION OF JUSTICE 




















* * * + * * * 


Szc. 1508. Recording, listening to, or observing proceedings of grand 
or petit juries while deliberating or voting. 

Whoever knowingly and willfully, by any means or device whatsoever— 

(a) records, or attempts to record, the proceedings of any grand 
or petit jury in any court of the United States while such jury is 
deliberating or voting; or 

(6) listens to or observes, or attempts to listen to or observe, the 
proceedings of any grand or petit jury of which he is not a member 
in any court of the United States while such jury is deliberating or 
votin 

Shall be fined not more than $1,900 or imprisoned not more than one 
year, or both. 

Nothing in paragraph (a) of this section shall be construed to prohibit 
the taking of notes by a grand or petit juror in any court of the United 
States in connection with and solely for the purpose of assisting him in 
the performance of his duties as such juror. 


O 







give Comunnss ’ HOUSE OF REPRESENTATIVES ‘{! Rerorr 
2d Session No. 2809 





AMENDMENTS TO ORGANIC ACT OF THE NATIONAL 
BUREAU OF STANDARDS RELATING TO WORKING 
CAPITAL FUND 





July 19, 1956.—Committed to the Committee on the Whole House on the State 
of the Union and ordered to be printed 





Mr. Roserrs, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


{To accompany 8S. 2060] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (S. 2060) to amend the act of March 3, 1901 (31 Stat. 
1449) as amended, to incorporate in the Organic Act of the National 
Bureau of Standards the authority to use the working capital fund, and 
to permit certain improvements in fiscal practices, havion considered 
the same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 2, line 6, strike out “subect’’ and “adustment” and insert in 
lieu thereof “subject”? and “adjustment”, respectively. 

Page 3, line 7, strike out “the Act of March 3, 1901 (31 Stat. 1449)” 
and insert in lieu thereof “this Act’’. 


PURPOSE OF THE BILL AND NEED FOR LEGISLATION 


This proposed legislation relating to the National Bureau of Stand- 
ards will further amend the Bureau’s organic act, the act of March 3, 
1901 (31 Stat. 1449;15 U.S. C.271). These amendments will author- 
ize the National Bureau of Standards to retain fees received from the 
public for services performed; will allow the Bureau to charge fixed 
prices for services performed for other agencies; will incorporate 
authority for the use of the working capital fund in the organic act; 
and will permit changes in the accounting treatment under the fund. 

The bill roposes to insert in the organic act new sections 7, 8, and 
12 in lieu of existing sections, and redesignates section 13 as section 11. 
The following paragraphs explain the need and intent of each section 
in the pro legislation. 
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SECTION 7. CHARGES FOR SERVICES 


The present statute specifies ia section 8 that the National Bureau of 
Standards shall charge fees for all — calibrations, tests, or 
investigations, except those performed for the Federal Government or 
State governments. The statute is silent concerning other services 
(e. g., cooperative activities, advisory services, etc.) which the Bureau 
may perform for private organizations or individuals. A separate 
provision (sec. 11) permits, but does not require, the Bureau to charge 
other Federal agencies for services performed. 

The purpose of the proposed section 7 is to clarify the authority 
for charges and to provide the Bureau with a method for more closely 
relating services to the needs of science and industry. This would be 
done by permitting the Bureau to charge for all services and to finance 
the costs of the services out of the proceeds of the charges. The 
proposed section 7 is therefore intended (1) to permit retention of the 
sara of charges for services, (2) to authorize National Bureau of 

tandards to charge for all services performed for any organization, 
and (3) to permit National Bureau of Standards to perform any of 
its authorized activities without charge to other organizations. 

Retention of fees—Fees now received from private organizations or 
individuals must be deposited to miscellaneous receipts of the Treas- 
ury. Section 7 will authorize the Bureau to use these fees to reimburse 
the appropriations bearing the cost of providing the services. The 
calibrations and comparisons for which these fees are paid are basic 
functions of the Bureau. These services are important to educational, 
industrial and government organizations in furthering technological 
progress. Since the number of requests for calibration and testing 
Services is not readily predictable, the work program should be 
adjustable to the volume of requests. The budgetary process does 
not permit flexible compliance with important changes in service 
requirements. Financing this work out of fees paid by the recipient 
of the service will facilitate compliance with changes in their needs 
and will enable the Bureau to avoid any backlog of unfilled orders, 

Charges for services—Section 7 establishes a general policy that all 
recipients of services from the National Bureau of Standards must pay 
the cost of the services. This will clarify and extend the present 
authority. 

Section 7 will permit, but not require, the Bureau to charge State 
governments for services performed. Under the present act, certain 
services must be provided without charge to State governments. State 
governments and municipalities occasionally request special services 
for which they are willing to pay the cost. Such payments are not 
accepted because the Bureau does not have clear authority to do so. 
Even if the Bureau can accept the payments, they are not available 
to reimburse the Bureau, and usual , therefore, the special services 
cannot be provided because Bureau appropriations are insufficient to 
defray the cost. 

Occasionally other governmental organizations desire that products 
such as safety devices be qualified by the Bureau tests. Also State 
regulatory commissions occasionally require that public service com- 
panies use the Bureau calibration services to calibrate instruments 
and meters in terms of the national standards. The Bureau is obli- 
gated to render these services by reason of its position as the national 
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standardizing agency. However, because the costs must be borne by: 
the Bureau appropriations, the Bureau has been limited in its ability 
to provide the services. The direct reimbursement for such costs is 
a logical procedure for financing these types of services. It will per- 
nit the Bureau to supply the services at the expense of the company 
or other organization requesting it. 

A similar situation exists with respect to private subcontractors of. 
other Government agencies who have occasion to request services from 
the Bureau in connection with the work being performed on Govern- 
ment contract. This section will permit the Bureau to charge such 
organizations directly for the services performed replacing the present 
unwieldy practice of charging the contracting Government agency. _ 

The proposed section 7 will continue the practice of charging other 
agencies for services performed, but will clarify the method of deter- 
mining the amount to be charged. Where feasible, fixed prices based: 
on estimated cost will be permitted, thus simplifying financial arrange- 
ment with other agencies and eliminating the burden of numerous 
small adjustments in charges. Where the nature or duration of the 
work makes impracticable the establishment of fixed prices, this sec- 
tion authorizes either advance payment to cover estimated costs 
(subject to adjustment upon completion) or reimbursement for costs 
of services performed. 

Waiver of charges.—Section 7 also permits the Bureau to perform 
services without charge upon determination that the interests of the 
Government would be best served by so doing. This will permit con- 
tinuation of advisory and consultative services which the Bureau 
gives to other agencies, universities, and research organizations. This 
is to make it clear that cooperative activities with other research and 
standardizing organizations are proper. Services provided without 
charge would be supported by appropriations made to the Bureau. 


SECTION 8. TITLE TO FACILITIES 


Section 12 of the oo act, which is being redesignated as section 
8, provides for the Department of Commerce to retain title to equip- 
ment purchased in connection with work financed by other agencies. 
The amended language is propcess to affirm the Department’s title to 
structural or experimental facilities which are constructed in connec- 
tion with work performed for other agencies. It would be provide a 

rocedure for clarifying the title to structures which are built on 
NBS-owned property. As in the case of equipment, ~ ome benefit 
can usually be obtained from such facilities by making them available 
for use by the Bureau in other research or testing activities. 


SECTION 12. WORKING CAPITAL FUND 


_ Section 12 will incorporate in the Bureau’s organic act the authority, 
initially provided by the Deficiency Appropriation Act, 1950 (64 
Stat. 275), to use the working capital fund. Approval for certain new 
elements in accounting treatment under the fund is being requested 
in this legislation. For the sake of unity the proposal has been drafted 
to introduce into the basic legislation of the Bureau not only the new 
authority, but also the existing authority for the use of the fund. 
Subsection (a) also provides authorization for appropriations to 
increase the corpus of the fund if such increase is needed in the future. 


90016°—57 H. Rept., 84-2, vol. 5———5 
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The fund may be used as a source of operating capital for any of 
the activities of the Bureau and may be expended for any purposes for 
which the appropriations which will biniteires the fund are available. 
As disbursements are made for work in process, the fund is to be reim- 
bursed from appropriate sources, such as Bureau appropriations, work- 
ing funds, gifts and bequests, fees received from the public, or by re- 
imbursements from other agencies. Such reimbursement shall be 
made by payment to the fund of fixed prices or by payment of charges 
based on the estimated cost of services, in accordance with the author- 
ity granted to the Bureau by section 7 of the act. 

Subsection (c) will clarify the Bureau’s authority to pay the ex- 
penses of the hire of automobiles, hire of consultants, and travel to 
meetings. In many cases these costs are most appropriately financed 
as Bureau overhead, chargeable to all appropriations reimbursing the 
working capital fund; but the Bureau must rely on the Department of 
Commerce appropriation act as authority for the incurring of these 
expenses. The proposed subsection will provide that the authority 
granted in the annual appropriation act is applicable to the working 
capital fund and, consequently, to all Bureau activities, regardless of 
the source of financing. Such authorization will simplify Bureau 
administration and assist in more efficient conduct of the research, 
development, and service activities of the Bureau. 

Subsection (d) will also provide authority, not now provided, to 
make payments to the fund in advance of performance of services. 
This authority will enable the Bureau to avoid shortages in operating 
cash without receiving additional appropriations to increase the work- 
ing capital. During periods of emergency increases in program 
activity, the Bureau has been faced with a serious shortage of operating 
cash which occasionally has necessitated delays in payment of vouchers 
for services received, 

Subsection (e) presents a more general definition of the term cost 
than is presently incorporated in the authority for the use of the fund. 
The act which originally established the working capital fund pro- 
vided that reimbursements shall include handling and related charges, 
reserves for depreciation of equipment and accrued leave, and building 
construction and alterations directly related to the work for which 
reimbursement is made. Subsection (e) will permit the inclusion of 
any or all of these elements in the determination of costs of services 
performed but would not preclude the charging of other items. Ac- 
cordingly, the accounting system to be followed in connection with the 
use of the working capital fund would be left to the administrative 
discretion of the Department of Commerce, subject, of course, to the 
requirements of the Bureau of the Budget, the Treasury Department 
and the Comptroller General. 

Since a significant part of the work performed by the Bureau would 
be paid for on the bois of fixed prices or fees, the procedure for 
handling surpluses or deficits in the capital of the Fund is needed. 
Subsection ni provides for the depositing of any earned net income 
in the general fund of the Treasury after first restoring any deficit 
in working capital due to prior operating losses. 

Inasmuch as the enactment of this legislation will permit the 
National Bureau of Standards to collect fees on items which have 

‘been included in appropriations for the fiscal year in which enacted, 
it will be required of the Department of Commerce, the Bureau of the 
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=— and the Bureau of Standards to provide methods during such 
fiscal year to insure that there is no augmentation of funds for that 
fiscal year. 

Your committee urges prompt enactment of this legislation. 


HEARINGS 


Your committee held hearings on S. 2060, and an identical House 
bill, H. R. 6381, on July 6, 1956. All witnesses that appeared before 
the committee, and all statements filed, were in support of this legis- 
lation. The committee knows of no opposition to this legislation. 

Reports on H. R. 6381 were received from the Department of 
Commerce, the Treasury Department, and the Bureau of the Budget. 
These reports are shown in the appendix to this report. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as passed 
by the Senate, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italics, 
existing law in which no change is proposed is shown in roman) : 


Orcanic Act 
Act of March 3, 1901, as Amended 


Section 1. The Office of Standard Weights and Measures shall be 
known as the National Bureau of Standards. 

Sec. 2. The Secretary of Commerce (hereinafter referred to as the 
“Secretary’’) is authorized to undertake the following functions: 

(a) The custody, maintenance, and development of the national 
standards of measurement, and the provision of means and methods 
for making measurements consistent with those standards, including 
the comparison of standards used in scientific investigations, engineer- 
ing, manufacturing, commerce, and educational institutions with the 
standards adopted or recognized by the Government. 

(b) The determination of physical constants and properties of ma- 
terials when such data are of great importance to scientific or manu- 
facturing interests and are not to be obtained of sufficient accuracy 
elsewhere. 

(c) The development of methods for testing materials, mechanisms, 
and structures, and the testing of materials, supplies, and equinment, 
including items purchased for use of Government departments and 
independent establishments. 

(d) Cooperation with other governmental agencies and with private 
organizations in the establishment of standard practices, incorporated 
in codes and specifications. 

(e) Advisory service to Government agencies on scientific and tech- 
nical problems. 

(f) Invention and development of devices to serve special needs of 
the Government. 

In carrying out the functions enumerated in this section, the Secre- 
tary is authorized to undertake the following activities and similar ones 
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for which need may arise in the operations of Government agencies, 
entific institutions, and industrial enterprises: 
(1) the construction of physical standards; 

(2) the testing, calibration, and certification of standards and 
standard measuring apparatus; 

(3) the study and improvement of instruments and methods of 
measurements; 

(4) the investigation and testing of railroad track scales, ele- 
vator scales, and other scales used in weighing commodities for 
interstate shipment; 

(5) cooperation with the States in securing uniformity in weights 
and measures laws and methods of inspection; 

(6) the preparation and distribution of standard samples such 
as those used in checking chemical analyses, temperature, color, 
viscosity, heat of combustion, and other basic properties of 
materials; also the preparation and sale or other distribution of 
standard instruments, apparatus and materials for calibration 
of measuring equipment; 

(7) the development of methods of chemical analysis and 
synthesis of materials, and the investigation of the properties 
of rare substances; 

(8) the study of methods of producing and of measuring high 
and low temperatures; and the behavior of materials at high and 
at low temperatures; 

(9) the investigation of radiation, radioactive substances, and 
X-rays, their uses, and means of protection of persons from their 
harmful effects; 

(10) the study of the atomic and molecular structure of the 
chemical elements, with particular reference to the characteristics 
of the spectra emitted, the use of spectral observations in de- 
termining chemical composition of materials, and the relation of 
molecular structure to the practical usefulness of materials; 

(11) the broadcasting of radio signals of standard frequency; 

(12) the investigation of the conditions which affect the trans- 
mission of radio waves from their source to a receiver; 

(13) the compilation and distribution of information on such 
transmission of radio waves as a basis for choice of frequencies 
to be used in radio operations; 

(14) the study of new technical processes and methods of fabri- 
cation of materials in which the Government has a special interest; 
also the study of methods of measurement and technical processes 
used in the manufacture of optical glass and pottery, brick, tile, 
terra cotta, and other clay products; 

(15) the determination of properties of building materials and 
structural elements, and encouragement of their standardization 
and most effective use, including investigation of fire-resisting 
properties of building materials and conditions under which they 
may be most efficiently used, and the standardization of types 
of appliances for fire prevention; 

(16) metallurgical research, rauige g study of alloy steels and 
light metal alloys; investigation of foundry practice, casting, 
rolling, and forging; prevention of corrosion of metals and alloys; 
behavior of bearing metals; and development of standards for 
metals and sands; 
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(17) the operation of a laboratory of applied mathematics; 

(18) the prosecution of such research in engineering, mathe- 
matics, and the physical sciences as may be necessary to obtain 
basic data pertinent to the functions specified herein; and 

(19) the compilation and publication of general scientific and 
technical data resulting from the performance of the functions 
specified herein or from other sources when such data are of im- 
portance to scientific or manufacturing interests or to the general 
public, and are not available elsewhere, including demonstration 
of the results of the Bureau’s work by exhibits or otherwise as 
may be deemed most effective. 

Sec. 3. The bureau shall exercise its functions for the Government 
of the United States; for any State or municipal government within 
the United States; or for any scientific society, educational institution, 
firm, corporation, or individual within the United States engaged in 
manufacturing or other pursuits requiring the use of standards or 
standard measuring instruments. All requests for the services of the 
bureau shall be made in accordance with the rules and regulations 
herein esiablished. 

*Sec. 4. That the officers and employees of the bureau shall con- 
sist of a director, at an annual salary of five thousand dollars; one 
physicist, at an annual salary of three thousand five bundred dollars; 
one chemist, at an annual salary of three thousand five hundred 
dollars; two assistant physicists or chemists, each at an annual 
salary of two thousand two hundred dollars; one laboratory assistant, 
at an annual salary of one thousand four hundred dollars; one labora- 
tory assistant, at an annual salary of one thousand two hundred 
dollars; one secretary, at an annual salary of two thousand dollars; 
one clerk, at an annual salary of one thousand two hundred dollars; 
one messenger, at an annual salary of seven hundred and twenty 
dollars; one engineer, at an annual salary of one thousand five hundred 
dollars; one mechanician, at an sania salary of one thousand four 
hundred dollars; one watchman, at an annual salary of seven hundred 
a twenty dollars, and one laborer, at an annual salary of six hundred 

ollars, 

Sec. 5. The director shall be appointed by the President, by and 
with the advice and consent of the Senate. He shall have the general 
supervision of the bureau, its equipment, and the exercise of its 
functions. He shall make an annual report to the Secretary of Com- 
merce, including an abstract of the work done during the year and a 
financial statement. He may issue, when necessary, bulletins for 
public distribution, containing such information as may be of value to 
the public or facilitate the bureau in the exercise of its functions. 

Sec. 6. The officers and employees of the bureau, except the di- 
rector, shall be appointed by the Secretary of Commerce at such time 
as their respective services may become necessary. 

[Src. 7. That the following sums of money are hereby appropriated: 
For the payment of salaries provided for by this Act, the sum of 
twenty-seven thousand one hundred and forty dollars, or so much 
thereof as may be necessary; toward the erection of a suitable labora 
tory, or fireproof construction, for the use and occupation of said 
bureau, including all permanent fixtures, such as plumbing, piping, 


*Notge,—This section was superseded by Classification Act. 
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wiring, heating, lighting, and ventilation, the entire cost of which 
shall not exceed the sum of two hundred and fifty thousand dollars, 
one hundred thousand dollars; for equipment of said laboratory, the 
sum of ten thousand dollars; for a site for said laboratory, to be ap- 
proved by the visiting committee hereinafter provided for and pur- 
chased by the Secretary of the Treasury, the sum of twenty-five 
thousand dollars, or so much thereof as may be necessary; for the 
payment of the general expenses of said bureau, including books and 
periodicals, furniture, office expenses, stationery and printing, heating 
and lighting, expenses of the visiting committee, and contingencies of 
all kinds, the sum of five thousand dollars, or so much thereof as may 
be necessary, to be expended under the supervision of the Secretary 
of the Treasury.] 

{Sxc. 8. For all comparisons, calibrations, tests, or investigations, 
performed by the National Bureau of Standards under the provisions 
of this Act, as amended and supplemented, except those performed 
for the Government of the United States or State governments within 
the United States; a fee sufficient in each case to compensate the 
National Bureau of Standards for the entire cost of the services ren- 
dered shall be charged, according to a schedule prepared by the 
Director of the National Bureau of Standards and approved by the 
Secretary of Commerce. All moneys received from such sources 
shall be paid into the Treasury to the credit of miscellaneous receipts. ] 

Sec. 7. The Secretary shall charge for services performed under the 
authority of section 3 of this Act, except in cases where he determines that 
the interest of the Government would be best served by waiving the charge. 
Such charges may be based upon fixed prices or cost. The appropriation 
or fund bearing the cost of the services may be reimbursed, or the Secretary 
may require advance payment subect to such adustment on completion of 
the work as may be agreed upon. 

Sec. 8. In the absence of specific agreement to the contrary, additional 
facilities, including equipment, purc..ased pursuant to the performance 
of services authorized by section 3 of this Act shall become the property of 
the Department of Commerce, 

Sec. 9. The Secretary of Commerce shall, from time to time, make 
regulations regarding the payment of fees, the limits of tolerance to 
be attained in standards submitted for verification, the sealing of 
standards, the disbursement and receipt of moneys, and such other 
matters as he may deem necessary for carrying this Act into effect. 

Sec. 10. There shall be a visiting committee of five members to be 
appointed by the Secretary of Commerce, to consist of men prominent 
in the various interests involved, and not in the employ of the Govern- 
ment. This committee shall visit the bureau at least once a year, 
and report to the Secretary of Commerce upon the efficiency of its 
scientific work and the condition of its equipment. The members of 
this committee shall serve without compensation, but shall be paid the 
actual expenses incurred in attending its meetings. The period of 
service of the members of the committee shall be so arranged that one 
member shall retire each year, and the appointments to be for a period 
of five years. Appointments made to fill vacancies occurring other 
than in the regular manner are to be. made for the remainder of the 
period in which the vacancy exists. 

[Sec. 11. For all services rendered for other Government agencies 
by the Secretary in the performance of functions specified herein, the 
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Department of Commerce may be reimbursed in accordance with 
section 601 of the Economy Act of June 30, 1932. 

[Sec. 12. In the absence of specific agreement to the contrary, 
equipment purchased by the Department of Commerce from trans- 
ferred or advanced funds in order to carry out an investigation author- 
ized herein for another Government agency shall become the property 
of the Department of Commerce for use in subsequent investigations; 

poe 13. (a) The Secretary of Commerce is authorized to accept 
and utilize gifts or bequests of real or personal property for the purpose 
of aiding and facilitating the work authorized herein. 

{(b) For the purpose of Federal income, estate, and gift taxes, 
gifts and bequests accepted by the Secretary of Commerce under the 
authority of this Act shall be deemed to be gifts and bequests to or 
for the use of the United States.] 

Sas. 1 fs (a) one wipe pei of uo scant is eaten ov accept age 
utilize gifts or bequests of real or pers operty for purpose 0 
aiding and facilitating the work authorized in. 

(b) For the purpose of Federal income, estate, and mf taxes, gifts 
and bequests accepted by the Secretary of Commerce under the authority of 
this Act shall be deemed to be gifts and bequests to or for the use of the 
United States. 

Sec. 12. (a) The National Bureau of Standards is authorized to utilize 
in the performance of its functions the Working Capital Fund established 
by the Act of June 29, 1950 (64 Stat. 275), and additional amounts as from 
time to time may be required for the purposes of said fund are hereby 
authorized to be appropriated. 

(6) The working capital of the fund shall be available for obligation 
and poynent for any activities authorized by the Act of March 3, 1901 
(31 . 1449), as amended, and for any activities for which provision 
is made in the appropriations which reimburse the fund. 

(c) In the performance of authorized activities, the Working Cantal 
Fund shall be available and may be reimbursed for expenses of hire of 
automobile, hire of consultants, and travel to meetings, to the extent that 
such expenses are authorized for the appropriations of the Department of 
Commerce. 

(d) The fund may be credited with advances and reimbursements, 
including receipts from non-Federal sources, jor services performed under 
the authority of section 3 of this Act. 

_(€)_As used in this Act the term “‘cost’’ shall be construed to include 
directly related expenses and appropriate charges for indirect and admin- 
trative expenses. 

(f) The amount of any earned net income resulting from the operation 
of the fund at the close of each fiscal year shall be paid into the general 
fund of the Treasury: Provided, That such earned net income may be 


applied first to restore any prior impairment of the fund. 
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APPENDIX 


Tue Secrertary or Commence, 
Washington, June 14, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: This letter is in reply to your request dated 
May 23, 1955, for the views of the Department of Commerce with 
respect to H. R. 6381, a bill to amend the act of March 3, 1901 (31 
Stat. 1449), as Bureau of Standards the authority to use the working 
capital fund, and to permit certain improvements in fiscal practices, 

The Department of Commerce urges that H. R. 6381 be enacted, 
and if possible that it be enacted during the first session of this Con- 
gress. This bill if enacted would clarify certain aspects of the Depart- 
(ment’s authority and form the basis for a more flexible businesslike 
fiscal operation at the National Bureau of Standards. Because of the 
extensive use by other agencies of the Government of the services of 
“he Bureau, it is most important that a clear-cut workable pattern be 
established to govern the fiscal aspects of such operations. H. R; 
6381 if enacted would accomplish this purpose. 

_ H. R, 6381 is identical in substance to a legislative proposal sub- 
mitted to the Congress by the Department on May 9, 1955. Members 
‘of the committee staff, boven, with the Department, suggested cer- 
‘tain perfecting amendments relating to form which were included in 
‘and contribute significantly to the clarity of H. R. 6381. When 
submitting the proposal to the Congress, we enclosed copies of a 
statement of purpose of and need for the proposed legislation. There 
are attached several copies of that document which sets forth in detail 
\the effect of enactment of the proposal. 

-. We are advised by the Bureau of the Budget that it would interpose 
(no objection to the submission of this report. 
Sincerely yours, 
Groras T. Moors, 
Acting Secretary of Commerce. 


Treasury DEepaRTMENT, 
‘a Washington, June 27, 19565. 
Hon. J. Percy Prrsst, 


Chairman, Committee on Interstate and Foreign. Commerce, 
House of Representatives, Washington, D. C. 
:« My Dear Mr. Cuareman: Reference is made to your letter of 
ae 23, 1955, requesting comments of the Treasury Department on 
‘H. R. 6381, a bill to amend the act of March 3, 1901 (31 Stat. 1449), 


‘as amended, to incorporate in the Ne ge Act of the National Bureau 


‘of Standards the authority to use the working capital fund, and to 
‘permit certain improvements in fiscal practices. ‘ 

Inasmuch as the legislation is intended to improve fiscal activities 
of the Bureau of Standards and will involve no administrative difli- 
ulty in the Treasury, this Department has no objection to its enact- 
ment. 
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The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
aii, ° > e 

ery truly yours 
: W. Ranpotrr Burcess, 
Acting Secretary of the Treasury; 





Executive Orrics oF tHe PRESIDENT, 
BurEAv oF THE BupGet, 
Washington, D. C., June 17, 1966. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cuareman: This is in reply to your letter of May 
23, 1955, requesting the views of the Bureau of the Budget with respect 
to H. R. 6381, a bill to amend the act of March 3, 1901 (31 Stat. 1449); 
as amended, to incorporate in the organic act of the National Bureau 
of Standards the authority to use the working capital fund, and te 
permit certain improvements in fiscal practices. 

The Bureau of the Budget believes that H. R. 6381 would (a) help 
the National Bureau of Standards to meet the demands of reson! 
States and municipalities, and universities for scientific services, (b} 
eliminate unnecessary working funds, (c) reduce paperwork, and (dy. 
clarify certain ambiguities in existing law. The Bureau of the Budget 
therefore recommends enactment of this measure. 

Sincerely yours, 
Haroup Parson, 
Assistant Director: 


O 
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PROVIDING FOR THE REGULATION OF THE INTERSTATE 
TRANSPORTATION OF MIGRANT FARMWORKERS BY 
MOTOR VEHICLE 





Juty 19, 1956.—-Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Harris, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


{To accompany 8. 3391] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (S. 3391) to provide for the regulation of the interstate 
transportation of migrant farmworkers, having considered the same, 
He pk favorabiy thereon with amendments and recommend that the 
bill as amended do pass. 

The amendments are as follows: 

On page 2, immediately after line 18, insert the following sentence: 


Such requirements shall apply to any such carrier only in the 
case of transportation of any migrant worker for a total 
distance of more than seventy-five miles, and then only if 
such transportation is across the boundry line of any State, 
the District of Columbia, or Territory of the United States, 
or a foreign country. 


_ On page 3, line 4, strike out “section 2 of this Act” and insert in 
lieu thereof the following: “section 204 (a) (3a) of the Interstate 
Commerce Act”’, 


EXPLANATION OF THE BILL, AS AMENDED 


_ The reported bill would require the Interstate Commerce Commis- 
sion to establish, for carriers of migrant farmworkers by motor vehicle, 
reasonable requirements with respect to the comfort of passengers, 
qualifications and maximum hours of service of operators, and safety 
of operation and equipment. The bill does not set forth any specific 
requirements to be observed in the transportation of such workers, 


71006 
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but leaves it to the discretion of the Commission to determine such 
réasonable requirements. ‘The requirements to be fixed by the Com- 
mission would apply only in the case of transportation of any migrant 
worker for a total distance of more than 75 miles, and then only if 
such transportation is across the boundary line of any State, the 
District of Columbia, or Territory of the United States or a foreign 
country. The committee does not believe that it is necessary to regu- 
late such transportation when the distance traveled is 75 miles or less. 

A “carrier of migrant workers by motor vehicle’ is defined as any 
person, includiag any contract carrier by motor vehicle but excluding 
any common carrier by motor vehicle, as such terms are defined in 
section 203 (a) of the Interstate Commerce Act, who transports 
in interstate or fore'gn commerce at any one time three or more 
migrant farmworkers to or from their employment by any motor 
vehicle other than a passenger automobile or station wagon. This 
definition is patterned after the definition of “private carrier” con- 
tained in the regulatioas proposed by the President’s Committee oa 
Migratory Labor for adoption by the States. Common carriers by 
motor vehicle are excluded from the definition of carriers of migrant 
workers because they are already subject to regulation by the Inter- 
state Commerce Commission with respect to safety, accounts and 
records and employment conditions, and there does not appear to be 
any need to regulate them with respect to the comfort of passengers, 
While contract carriers by motor vehicle are subject to the same 
safety and reporting requirements as common carriers by motor 
vehicle, there appears to be a need for the further regulation of such 
carriers with respect to the comfort of passengers. Contract carriers 
are, therefore, included in the definition of a carrier of migrant workers 


by motor vehicle. This legislation does not apply to migrant workers 
transporting themselves or their immed‘ate families. 

The term “migrant worker” is defined as any individual proceeding 
to. or returning from employment in grog as defined in section 


3 (f) of the Fair Labor Standards Act of 1938, as amended (29 U.S.C. 
203 (f)), or section 3121 (g) of the Internal Revenue Code of 1954 
(26 U. S. C. 3121 (g)). These definitions are shown in appendix A 
to this report. 

Employees with respect to whom the Interstate Commerce Com- 
mission already has authority to establish qualifications and maximum 
hours of service pursuant to section 204 of the Interstate Commerce 
Act are presently exempt, under section 13 (b) (1) of the Fair Labor 
Standards Act, from the overtime requirements of section 7 of the latter 
act. Section 3 of the reported bill prevents this exemption from being 
extended to drivers of motor vehicles carrying migrant farmworkers 
which would become subject to the jurisdiction of the Interstate Com- 
merce Commission solely by virtue of the provisions of the new para- 
graph (3a) being added to section 204 (a) of the Interstate Commerce 
Act by section 2 of the reported bill. Hence, the bill would, in effect, 
maintain the status quo on overtime benefits payable under the Fair 
| Labor Standards Act to drivers of motor vehicles transporting migrant 
farmworkers when such vehicles are subject to the jurisdiction of the 
Commission solely by virtue of such new eesti (3a). 
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NEED FOR LEGISLATION 


This bill seeks to correct longstanding abuses in the transportation 
of migrant farmworkers by labor contractors, crew leaders, employers 
and others engaged in the recruiting and furnishing of such workers. 
Migrant farmworkers must frequently travel long distances to or 
between jobs. For example, workers from Texas are sometimes trans- 
ported as far away as hic roe. Oregon, and Michigan; and Florida 
workers are transported to New York State, for temporary employ- 
ment. Thousands of such migrants are conveyed by trucks or vehicles 
other than common carrier. Because of the absence of regulation in 
this area, these workers are often transported in unsafe open trucks 
driven by unqualified drivers. They travel under crowded, insanitar 
and hazardous conditions. The vehicles used are frequently old, 
dilapidated, and unfit for carrying people, and afford the crowded 
occupants little or no protection from adverse weather conditions. 

Many farmers have found the physical condition of these migrants 
on arrival to be such that they were unable to work. This fact has 
led some farmers to adopt the practice of paying for bus transportation, 
both in their own economic interests and as a humane practice. 

Most of the transportation of these workers involves crossing 
State lines. A field survey conducted in 1945 by the Bureau of Motor 
Carriers, Interstate Commerce Commission, revealed that approxi- 
mately 92 percent of the 131,174 migratory workers reported ~ its 
field representatives were transported in interstate commerce. The 
northward movement started in April and continued to a lesser degree 
through September. By the end of October, the southward movement 
was well underway. 

Approximately 67 percent of the workers were transported in 1- or 
1%-ton open stake-body trucks with tarpaulin covers. In many 
instances they were provided wooden benches to sit on and a lighted 
lantern for heat. Occasionally, workers were found riding for long 
distances on top of piles of their personal belongings. There were 
no designated rest stops en route as are required by law even for 
animals transported long distances. 

The number of migrants transported in interstate commerce has 
increased since the 1945 survey by the Bureau of Motor Carriers. 
The present best estimate given to the committee of the number of 
migrant farmworkers in interstate commerce is about one quarter 
million, not counting the Mexican nationals employed under inter- 
national agreement. 

Numerous serious accidents involving the transportation of migra- 
tory farmworkers have focused the attention upon the need for ade- 
quate safety standards both for operators and equipment. The com- 
mittee’s particular attention was called to an accident in October 
1954, at Del Rio, Tex., when a tractor-trailer cattle truck, jammed 
with 85 migratory workers, crashed, killing 11 men and injuring 56. 
The 17-year-old driver of the truck advised officers that he had 
fallen asleep at the wheel. Another recent incident occurred in May 
1955 in the State of Colorado when a truck carrying 54 migratory 
workers overturned and killed 1 child and injured 20 people. 

Recognition of the necessity for adequate safeguards for the trans- 

rtation of Mexican agricultural workers, employed pursuant to the 

igrant Labor Agreement, is indicated by the fact that the United 











4 INTERSTATE TRANSPORTATION OF MIGRANT FARMWORKERS 


States and Mexico have agreed, subject to ratification by an exchange 
of notes, to standards which correspond substantially to those recom- 
mended for State consideration by the President’s Committee on Mi- 
gratory Labor. The domestic migratory farmworker, however, re- 
mains unprotected from these hazards, although he is just as much 
exposed to them as are these Mexican agricultural workers. 

The President’s Committee on Migratory Labor, recognizing the 
need for action in this area, has drawn up suggested regulations per- 
taining to intrastate transportation of migrant farmworkers which have 
been recommended for consideration by the States. This Committee, 
consisting of the Secretaries of Agriculture, Interior, Health, Educa- 
tion, and Welfare, and the Administrator of the Housing and Home 
Finance Agency, is under the chairmanship of the Secretary of Labor. 
It was established by the President to aid the various Federal agencies 
in mobilizing and stimulating more effective programs and services 
for migrants. These regulations suggested by the Committee would 
provide bare minimum requirements for comfort. For example, 
minimum seating area for each worker would be required. Seats 
would have to be securely fastened to the truck bed and be equipped 
with back rests. Requirements with respect to safety of operation 
are based in large part on those prescribed by the Uniform Vehicle 
Code of the National Committee on Uniform Traffic Laws and Ordi- 
nances. The Committee on Migratory Labor’s action on transporta- 
tion is an integral part of a broad program to improve the lot of 
migrant farmworkers. 

HEARINGS 


Hearings on S. 3991 and an identical House bill, H. R. 9836, were 
held before the Subcommittee on Transportation and Communications 
of your committee on May 18, 1956. There was no opposition to this 
legislation from any of the witnesses who appeared before the sub- 
committee. 

Reports in favor of H. R. 9836 were received from the United 
States Department of Labor, the Department of Agriculture, and 
from the Bureau of the Budget. These reports, together with a 
report from the Interstate Commerce Commission, are set forth as 
appendix B to this report. 


CONCLUSION 


The committee believes that the enactment of S. 3391 will be an 
important step in providing for reasonable safety and comfort in the 
transportation of migratory farmworkers who are essential to the 
harvesting of the farm crops of this Nation. The committee urges 
the House to pass this bill. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
passed by the Senate, are shown as follows (new matter is printed in 
italic, existing law in which no change is proposed is shown in roman): 





esta 
requ 


men 
shal 
int 


@), 


oth 
the 
tur: 


(ine 
or ¢ 
atic 








INTERSTATE TRANSPORTATION OF MIGRANT FARMWORKERS 5 


Tue INTERSTATE ComMMERcE Act 
PART 11 * * * 


Src. 203. (a) As used in this part— 


* * * * * * * 


(22) The term “carrier of migrant workers by motor vehicle” means 
any person, including any “contract carrier by motor vehicle”, but not 
including any “‘common carrier by motor vehicle”, who or which transports 
in interstate or foreign commerce at any one time three or more migrant 
workers to or from their employment by any motor vehicle other than a 
passenger automobile or station wagon, except migrant workers transport- 
ing themselves or their immediate families. 

(23) The term “migrant worker” means any individual proceeding to 
or returning fide employment in agriculture as defined in section 3 
of the Fair Labor Standards Act of 1938, as amended (29 U.S. C. 203 
(f)), or section 3121 (g) of the Internal Revenue Code of 1954 (26 U.S. C. 
$121 (g)). 


+ * * * * ee e 
Sec. 204. (a) It shall be the duty of the Commission— 
s * cd * * x « 


(8a) Notwithstanding any other provision of section 203 (b), to 
establish for carriers of migrant workers by motor vehicle reasonable 
requirements with respect to comfort of passengers, qualifications and 
marimum hours of service of operators, and safety of operation and equip- 
ment. When such requirements are established, the term ‘‘motor carrier’’ 
shall be construed to include carriers of migrant workers by motor vehicle 
in the administration of sections 204 (c); 205; 220; 221; 222 (a), (0), 
(d), (f) and (g); and 224. 


APPENDIXES 
Appenpix A 


Derinitions oF “AGRICULTURE” AND “AGRICULTURAL LABOR” IN 
THE Farr Lasor Stranparps Act or 1938 AND IN THE INTERNAL 
RevENvE Cope or 1954, RespEcTIvELy 


FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED 


DEFINITIONS 
Sec. 3. As used in this Act— 


* * * * * * * 


(f) “Agriculture” includes farming in all its branches and among 
other things includes the cultivation and tillage of the soil, dairying, 
the porsmicten cultivation, growing, and harvesting of any agricul- 
tural or horticultural commodities (including commodities defined as 


gece commodities in section 1141} (g) of Title 12), the raising 
of livestock, bees, fur-bearing animals, or poultry, and any practices 
(including any forestry or lumbering operations) performed by a farmer 
or on a farm as an incident to or in conjunction with such farming oper- 
ations, including preparation for market, delivery to storage or to 
market or to carriers for transportation to market, 
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INTERNAL REVENUE CODE OF 1954 
Sec. 3121. Definitions. 


* x * * * * * 


(g) AcricutruRAL Lasor.—For purposes of this chapter, the term 
“agricultural labor” includes all service performed— Hon. 
agricultural labor’ includes all service performed— 
(1) on a farm, in the employ of any person, in connection with ( 
cultivating the soil, or in connection with raising or harvesting any 
agricultural or horticultural commodity, including the raising, 


shearing, feeding, caring for, training, and management of live- Di 
stock, bees, poultry, and fur-bearing animals and wildlife; repo! 
(2) in the employ of the owner or tenant or other operator of a state 
farm, in connection with the operation, management, conserva- Th 
tion, improvement, or maintenance of such farm and its tools and Labe 
equipment, or in salvaging timber or clearing land of brush and Inte1 
other debris.left by a hurricane, if the major part of such service ment 
is performed on a farm; of m 
(3) in connection with the production or harvesting of any Fe 
commodity defined as an agricultural commodity in section 15 exces 
(g) of the Agricultural Marketing Act, as amended (46 Stat. 1550, Eise! 
§ 3; 12 U.S. C. 1141j), or in connection with the ginning of am ¢ 
cotton, or in connection with the operation or maintenance of Tl 
ditches, canals, reservoirs, or waterways, not owned or operated whe! 
for profit, used exclusively for supplying and storing water for the 
farming purposes; com: 
(4) (A) in the employ of the operator of a farm in handling, by 1 
planting, drying, packing, packaging, processing, freezing, grad- worl 
ing, storing, or delivering to storage or to market or to a carrier for of nm 
transportation to market, in its unmanufactured state, any agri- | true 
cultural or horitcultural commodity; but only if such operator insa 
produced more than one-half of the commodity with respect to this. 
which such service is performed; T 
(B) in the employ of a group of operators of farms (other than a the 
cooperative organization) in the performance of service described evel 
in subparagraph (A), but only if such operators produced all of the cont 
commodity with respect to which such service is performed. The 
For purposes of this subparagraph, any unincorporated group of labe 
operators shall be deemed a cooperative organization if the num- wor 
ber of operators comprising such group is more than 20 at any bus 
time during the calendar quarter in which such service is per- of p 
formed; mel 
(C) the provisions of subparagraphs (A) and (B) shall not be tral 
deemed to be applicable with respect to service performed in con- I 
nection with commercial canning or commercial freezing or in nec 
connection with any agricultural or horticultural commodity after mo’ 
its delivery to a terminal market for distribution for consumption; the 
or urg 
(5) on a farm operated for profit if such service is not in the 
course of the employer’s trade or business or is domestic service sub 


in a private home of the employer. 
As used in this subsection, the term “farm” includes stock, dairy, 
poultry, fruit, fur-bearing animal, and truck farms, plantations 
ranches, nurseries, ranges, greenhouses or other similar structures used 


primarily for the raising of agricultural or horitcultural commodities, 
and orchards. 
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Apprenpix B 


DEPARTMENT oF LaAsor, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 26, 1956. 
Hon. Percy Priest, 
Chairmon, Committee on Interstate and Foreign Commerce, 
United States House of Representatives, 
Washington, D. C. 

Dear ConeressmMAN Priest: This is in reply to your request for a 
report on H. R. 9836, a bill to provide for the regulation of the inter- 
state transportation of migrant farmworkers. 

This bill is a part of the legislative program of the Department of 
Labor. It would amend the Interstate Commerce Act so as to give the 
Interstate Commerce Commission authority to regulate the equip- 
ment and operation of vehicles used in the interstate transportation 
of migrant farmworkers. 

For the past 50 years, the migrant worker has represented an 
exceedingly difficult and complex problem. In 1954, President 
Eisenhower appointed a Committee on Migratory Labor, of which I 
am chairman, to study the problem. 

The committee has approved a list of recommendations that, 
when carried into effect by the States, will go far toward improving 
the lot of the individual migrant worker. Among other things, the 
committee has prepared model regulations for recommended adoption 
by the States to control the intrastate transportation of migrant 
workers. One of the abuses frequently accompanying the movement 
of migrant workers is that they are transported for long distances in 
trucks under conditions so crowded as to be unsafe, unhealthful, and 
vores The recommended regulations are designed to correct 
this. 

The same undesirable conditions exist to an even greater degree in 
the interstate recruitment of migrant farmworkers. There is, how- 
ever, no existing authority for the adoption of regulations designed to 
control the interstate transportation of workers by private carriers. 
The transportation of migrant workers by their employers, or by 
labor contractors engaged in the business of recruiting or furnishing 
workers and who furnish transportation as an incident to their main 
business of recruiting workers, is construed to be the private carriage 
of passengers and not subject to regulation under the Interstate Com- 
merce Act. This is true even though the worker pays a fee for his 
transportation. 

H. R. 9836 would grant the Interstate Commerce Commission 
necessary authority to adopt regulations with respect to the interstate 
movement of migrants similar to those now being recommended to 
the States with respect to intrastate movement. This authority is 
— needed and I strongly recommend the bill’s enactment. 

he Bureau of the Budget advises that it has no objection to the 
submission of this report. 
Sincerely yours, 


Artuur Larson, 
Acting Secretary of Labor. 


90016°—57 H. Rept., 84-2. vol. 5——6 
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DEPARTMENT OF AGRICULTURE, 

Washington, D. C., May 18, 1956, 
Hon. J. Percy Priest, 

Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

Dear ConGRESSMAN Prisst: In accordance with your request we 
have reviewed H. R. 9836, a bill to provide for the regulation of the 
interstate transportation of migrant farmworkers. is bill would 
amend the Interstate Commerce Act to include any person transport- 
ing migrant workers by motor vehicle, except common carrier, who 
transports in interstate commerce at any one time three or more 
migrants. Under this bill the Interstate Commerce Commission 
would seek to establish reasonable requirements with respect to com- 
fort of passengers, qualifications and maximum hours of service of 
operators, and safety of operation and equipment for carriers of 
migrant workers by motor vehicle. 

Re ete aplesenace of Agriculture favors the broad objectives of 
this bill. 

The transportation of workers to or from agricultural employment 
is not subject to regulation under the Interstate Commerce Act at the 
present time. Many migratory farmworkers are transported long dis- 
tances from their homes to places of work by private carrier truck and 
it is likely that a substantial number will continue to travel in this 
manner in the future. The provision of authority for the Interstate 
Commerce Commission to establish reasonable requirements with re- 
spect to the safety and comfort of passengers, qualifications, and maxi- 
mum hours of service of operators, and safety of operation and equip- 
ment for carriers of migrant workers by motor vehicles would certainly 
contribute to the safe and orderly movement of such workers. 

The Department, however, is concerned with the requirements that 
may be established which would affect farmers who transport small 
numbers of workers across State lines for work on their own farms, 
The specific contents of the regulations are to be determined by the 
Interstate Commerce Commission. In the view of this Department, 
it is important that the regulations, while adequate to assure safety 
and reasonable comfort in interstate transportation of these workers, 
should not impose burdensome record-keeping, reporting, and similar 
requirements on farmers so as to impede the movement of necessary 
workers. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Trus D. Morss, 
Acting Secretary. 
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Executive Orrice oF THE PRESIDENT, 
BuREAU oF THE BupGeEt, 
Washington, D. C., May 1, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
New House Office Building, Washington, D. C. 


My Dear Mr. Cuarrman: This will acknowledge your letter of 
March 9, 1956, inviting the Bureau of the Budget to comment on 
H. R. 9836, a bill to provide for the regulation of the interstate 
transportation of migrant farmworkers. 

The Bureau of the Budget believes that the enactment of H. R. 
9836 will aid in the protection of migrant labor. Presently migrant 
workers are often transported under conditions which are unsafe and 
unhealthy. This bill would permit the Interstate Commerce Com- 
mission to prevent these abuses in interstate commerce. 

Accordingly, the Bureau of the Budget recommends that your 
committee give favorable consideration to this bill. 

Sincerely yours, 
Rosert E. Merriam, 
Assistant to the Director. 





INTERSTATE CoMMERCE CoMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, May 7, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce. 
, House of Representatives, Washington, D. C. 


Dear CuatrMaNn Prisst: Your letter of March 9, 1956, addressed 
to the Chairman of the Commission and requesting a report and com- 
ments on a bill, H. R. 9836, introduced by Congressman Beamer, to 
provide for the regulation of the interstate transportation of migrant 
farmworkers, has been referred to our Committee on Legislation. 
After careful consideration by that Committee, I am authorized to 
submit the following comments in its behalf: 

H. R. 9836 would amend part II of the Interstate Commerce Act 
by adding at the end of section 203 (a) thereof, two new subsections. 
Proposed new subsection (22) would define the term “carrier of 
migrant workers by motor vehicle” as being any person, including a 
contract carrier, but not including a common carrier, who transports 
in interstate or foreign commerce at any one time three or more 
migrant workers to or from their employment by any motor vehicle 
other than a passenger automobile or station wagon, except such 
workers transporting themselves or their immediate families. Pro- 

sed subsection (23) would define the term “‘migrant worker” as 

eing “any individual proceeding to or returning from employment 
in agriculture as defined in section 3 (f) of the Fair Labor Standards 


Act of 1938 * * *, or section 3121 (g) of the Internal Revenue Code 
of 1954 * * *”, 

The proposed measure would also amend section 204 (a) of the 
Interstate Commerce Act to make it the duty of this Commission to 
prescribe for carriers of migrant workers by motor vehicle reasonable 
requirements respecting the comfort of passengers; qualifications and 
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maximum hours of service of “operators,” and safety of operation 
and equipment. It would further provide that upon the establish- 
ment of such requirements, the term “motor vehicle,” shall be con- 
strued to include carriers of migrant workers by motor vehicle in the 
administration of sections 204 (e); 205; 220; 221; 222 (a), (b), (d), 
(f) and (g); and 224 of the act, which relate to such matters as com- 
— and investigations; the administration of part II by the 
ommission; reports and accounts of carriers, designation of agents, 
unlawful operations and penalties, and identification of equipment. 
The reference in line 22, page 2, of the bill to section 204 (e)” 
apparently should have been to section ‘204 (c).”” The provisions 
of section 204 (e) have expired. 

The last provision of the bill provides that section 13 (b) (1) of the 
Fair Labor Standards Act (which exempts from that act’s overtime 
Wage provisions any motor carrier employees over which this Com- 
mission has jurisdiction to prescribe qualifications and maximum 
hours of service) shall not apply in the case of any employee with 
respect to whom the Commission has the authority to establish 
qualifications and maximum hours of service solely because of the 
provisions of section 2 of the bill. 

H. R. 9836 would thus give the Commission, for the first time, 
limited jurisdiction over the transportation of passengers by private 
carriers, and would expand to some extent its present jurisdiction over 
contract carriers. It would make the so-called private carriers of 
migrant workers subject to the Commission’s regulation with respect 
to comfort of passengers, safety, and maximum hours of service of 
operators, and also with respect to such matters as reports and 
accounts, designation of agents, and identification of equipment. 
This jurisdiction would be similar to that which the Commission now 
has over private carriers of property except that jurisdiction over 
employees would be limited to ‘“‘operators,”’ and jurisdiction over the 
comfort of passengers would be added. The Commission’s present 
jurisdiction over contract carriers would be enlarged so as to permit 
the prescription of regulations to promote the comfort of passengers. 
This appears to be necessary in order to accomplish one of the prin- 
cipal aims of the bill, since it is questionable as to whether the present 
wording of the statute, “safety of operation and equipment,” could be 
construed to include such matters as frequency of rest and meal stops 
for passengers, and the use of tarpaulins or other coverings over truck 
bodies in bad weather. 

Only contract and private motor carriers transporting three or more 
migrant workers to or from their place of employment in other than 
& passenger automobile or station wagon would be covered by the 
proposed measure. It would have no application to common car- 
Pato to migrant workers transporting themselves or their immediate 

amilies. 

The Commission is sympathetic with the general purpose of H. R. 
9836, which is to improve certain existing conditions in the transporta- 
tion of migrant agricultural workers. While the bill appears to be 
adequate to accomplish this purpose, we wish to suggest one or two 
changes. The proposed definition of “migrant worker’ is very broad 
and would include persons working in lumbering, etc., in respect of 
which there may be no need for regulations of the nature contemplated 
by the bill. e therefore recommend that the words, “if need there- 
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INTERSTATE TRANSPORTATION OF MIGRANT FARMWORKERS 1] 


for is found’’ be inserted between “vehicle” and “reasonable” in line 
16, page 2, of the bill. Such a provision is now contained in section 
904 (a) (3) of the act which makes it clear that no regulations need be 
prescribed or made applicable in situations where the Commission 
finds that there is no need therefor. 

Under the bill, the Commission’s jurisdiction over qualifications 
and maximum hours of service woud be limited to “operators,” 
whereas its jurisdiction over other carriers in this respect extends to 
all carrier employees whose duties affect safety of operation. We 
have no objection to this proposed restriction since the carriers 
covered by the bill seldom, if ever, employ mechanics or loaders. 
However, inasmuch as the term “operators” appearing in line 18, 
page 2, of the bill, is not in keeping with our usage, we suggest that it 
be changed to “drivers,” the term used throughout our safety 
regulations. 

‘We have no objection to section 3 of the bill which would make the 
exemption provided for in section 13 (b) (1) of the Fair Labor Stand- 
ards Act inapplicable to employees with respect to whom the Com- 
mission would have the power to establish qualifications and maximum 
hours of service solely by virtue of section 2 of the proposed act. 

Subject to the changes hereinabove suggested, we have no objection 
to the enactment of H. R. 9836. We wish to point out, however, 
that even with the enactment of the bill and the promulgation of 
the regulations therein provided for, it is unlikely that there will be 
any noticeable improvement in the transportation conditions of 
migrant workers without vigilant enforcement. The Commission’s 
staff of safety inspectors is at present inadequate for the proper per- 
formance of the duties and responsibilities now imposed upon the 
Commission under existing statutes. Proper regulation of migrant 
labor traffic will certainly require additions to our field staff, and if 
the proposed measure is passed, the necessary increased appropriation 
should be provided. 

Respectfully submitted. 


ComMITTEE ON LEGISLATION, 
Antuony Arpaia, Chairman. 
J. M. Jounson. 
Owen CLARKE. 
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Juty 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Barpen, from the Committee on Education and Labor, submitted 
the following 


REPORT 


[To accompany H. R. 12237] 


The Committee on Education and Labor, to whom was referred 
the bill (H. R. 12237) to encourage and assist the States in the estab- 
lishment of State committees on education beyond the high school, 
and for other purposes, having considered the same, report favorably 
thereon with amendments and recommend that the bill as amended 
do pass. 

he amendments are as follows: 

On page 1, after line 10, insert, ‘the impact of the military services 

on youth” and on page 2, line 11, after the word “levels” insert: 


, including the possibility of coordinating compulsory mili- 
tary service with established programs of institutions of 
higher education 


On page 3, line 10, strike out the period and add: 


which committee insofar as practicable shall be composed of 
educators and educational administrators fairly representa- 
tive of the large and small universities and colleges and 
geographically representative of the Nation. 


On page 4, after line 7, add a new section as follows: 


Sec. 6. The President’s Committee on Education Beyond 
the High School shall make its final report in writing to the 
President and to the Congress no later than December 31, 
1957. 


EXPLANATION OF AMENDMENTS 


_The first amendment was approved because the committee was con- 
vinced that any study or planning for meeting the problems in con- 
71006 
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nection with education beyond the high school would be useless unless 
it took into full account the effect of military service requirements and 
its impact on youth. The committee believes that unless the Presi- 
dent’s Committee on Education Beyond the High School gives serious 
attention to the development of plans to coordinate compulsory mili- 
tary service and training with existing programs in colleges and 
universities that the usefulness of its work will be impaired. To this 
end it is the desire and hope of the committee that the Department of 
Defense will cooperate and participate in the State, regional, and 
National conferences carried on under this program. 

The second amendment was adopted by the committee because it 
wants the President’s Committee on Education Beyond the High 
School, insofar as practicable, to be composed of educators and educa- 
tional administrators fairly representative of the large and small] 
universities and colleges and, at the same time, be geographically 
representative of the Nation. This amendment is not intended to 
cause a reconstitution of the existing President’s Committee on 
Education Beyond the High School; the objectives of the amendment 
can be accomplished through additional appointments. 

The third amendment was adopted by the committee because it 
was convinced the program should be completed within the next 
calendar year for it to be most effective. A final report submitted 
to the President and the Congress by December 31, 1957, will give 
the Congress an opportunity to consider and act upon any possible 
Federal legislation in this field during the 2d session of the 85th 
Congress, 

PURPOSE OF THE BILL 


The bill (H. R. 12237) is designed to focus the attention of the entire 
Nation on the mounting problems in the field of education beyond the 
high school as they relate to the Nation’s growing need for trained 
manpower in all professional fields. The Federal Government is 
authorized to encourage and stimulate interest and action on the part 
of local and State governments, public and private institutions, pro- 
fessional and lay individuals, and groups throughout the Nation in 
the development of sound plans to meet the impending demands upon 
our educational system through a program of studies and planning 
conferences to be conducted at the local and State level nat partici- 
pated in by representatives of all segments of our society. 
~ This program will be under the general direction of the President’s 
\Committee on Education Beyond the High School. Administrative 
‘responsibility is vested in the Commissioner of Education within the 
Department of Health, Education, and Welfare. 


BACKGROUND 


In a special message to the Congress on January 12, 1956, the 
|President expressed concern about the growing problems in the field 
of education beyond the high school and indicated that he felt im- 
‘mediate action to develop proposals to meet the problems in this 
‘field was needed. He said: 


Shortages now exist in medicine, teaching, nursing, science, 
ae and in other fields of knowledge which require 
education beyond the level of the secondary school. Chang- 
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ing times and conditions create new opportunities and 
challenges. There are now possibilities for older persons, 
properly trained, to lead more "ee atom and rewarding 
ives. ‘The tide of increasing school enrollment will soon 
reach higher educational institutions. Within 10 years 
we may expect 3 students in our colleges and universities 
for every 2 who are there now. 

Higher education is and must remain the responsibility of 
the States, localities, and private groups and institutions. 
But to lay before us all the problems of education beyond high 
schools, and to encourage active and systematic attack on 
them, I shall appoint a distinguished group of educators and. 
citizens to develop this year, throweh studies and conferences, 
proposals in this educational field. Through the leadership 
and counsel of this group, beneficial results can be expected 
to flow to education and to the Nation, in the years ahead. 


The fact that this concern was shared by interested citizens generally 
was indicated in the final report of the Committee for the White 
House Conference on Education. That report stated: 


We recommend that a White House Conference on Higher 
Education, similar in scope to the program just concluded on 
the needs of elementary and secondary schools, be heid 
promptly to consider the many complex problems facing, or 
soon to face, the Nation’s colleges and universities. This 
committee believes there is yet time to acquaint the Ameri- 
can people with their imminent needs in higher education, 
but the time grows shorter and shorter. The flood of stu- 
dents now in the elementary and secondary schools is not 
far away from the colleges. If the people of the United 
States expect to attract more and more students into college, 
they must begin preparing for them now. 


Officials of the Department of Health, Education, and Welfare 
including the Secretary and the Commissioner of Education con- 
sulted with a wide range of educators, lay citizens, scientists, Gov- 
ernment officials, and community leaders in order to get suggestions 
as to the best way in which to proceed in considering the needs of 
education beyond the high school. They found these leaders were 
conscious of an urgent need to stimulate action in this field on the 
part of private and public institutions and on the part of Government 
agencies at the local and State and Federal levels. These leaders 
pointed to the need for more trained manpower in the fields of science 
and engineering and, in fact, all professional fields; they stressed the 
increasing problems in connection with the growth of our population; 
oak noted the increasing need for trained manpower in our public 
and private international enterprises; and they pointed out the effects 
of education of the changing nature of our labor force and our general 
economy. They advised that a program similar in nature, but 

robably different in procedure, to the White House Conference on 

ucation seemed essential and urgent if the people of this country 

were to take the steps required to provide the necessary supply of 
trained manpower both for the eet and the future. 

It was upon the recommendation of the Secretary of Health, 


Education, and Welfare that the President appointed a representative 
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committee of eminent lay citizens and educators to examine these 
national needs, to advise him on the need for and the methods to be 
used to develop planning and action by institutions, States, and the 
Federal Government to meet manpower and other educational needs 
beyond the high school. 

On April 19, 1956, the President appointed a Committee on Educa- 
tion Beyond the High School consisting of 33 members and in recogni- 
tion of the importance of immediate action the President allocated 
$50,000 from his emergency fund to assist the Committee in com- 
mencing its deliberations. On April 27, 1956, the Committee held its 
first meeting and agreed on the following basic objectives: 

First, to collect, assemble, and disseminate information for the 
purpose of increasing public awareness of the problems which lie 
ahead in the field of education beyond the high school. 

Second, to encourage planning and action which must be undertaken 
by institutions and groups of institutions locally and nationally, 
publicly and privately, to meet the mounting demands. 

And third, to advise the President as to the proper role of the 
Federal Government in this field. 

In arriving at these objectives the Committee considered a wide 
range of problems on which facts needed to be assembled and studied 
and on which planning and action need to be forthcoming. Some 
of these problems are as follows: 

1. What are the aims which shall guide the provision of education 
beyond the high school? 

2. What must be done to supply the quantity and quality of per- 
sonnel for science, industry, Government, and education? 

3. What must be done to meet other educational needs of persons 
with a wide range of abilities and interest before, during, and after 
their work careers? 

4. What must be done to staff the schools and colleges with qualified 
teachers? 

5. How can needed physical facilities be provided for the 5 to 7 
million students who will require more classrooms, laboratories, libra- 
ries, dormitories, and other facilities of the Nation’s colleges and uni- 
versities by 1970? 

6. What will be the annual cost of educating, or of failing to educate, 
those who will be seeking education for better serving the vocational 
and other interests of an increasing population? 

7. What adjustments may be eh in existing institutions? 

8. What, if any, changes in the role of the Federal Government in 
this field should be effected? 

9. What implications are there for higher education in the inter- 
national and defense activities of the United States? 

In its second meeting the President’s Committee reached agreement 
upon the following general method of approach: 

(1) The Committee, assisted by a small staff of consultants, would 
undertake the collection, compilation, and organization of statistics 
and other information of major scope needed to shed light upon the 
true dimensions and proportions of the above-mentioned problem 
areas. 

(2) State committees, representative of both educational and lay 
leaders would be organized by the States to serve as local counterparts 
to the President’s Committee, for the purpose of studying the State 
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picture and stimulating interest and action at the institutional, local, 
and State levels. 

(3) A series of perhaps six regional conferences would be sponsored 
by the President’s Committee, during the fall and winter of 1956-57, 
in order to help give visibility to the problems and to assist the States 
in nia the basic issues for consideration at the local and State 
levels. 

(4) Finally the States would then develop their own studies and 
conferences would be held to crystallize and clarify public views and 
to encourage local and State activity in the Geaululing of definite 
plans to accomplish definite objectives. 

The provisions of H. R. 12237 will enable this program of the 
President’s Committee to be carried forward. 


FURTHER CONSIDERATIONS 


In addition to approving and endorsing the general approach 
outlined above, your committee wanted particular attention to be 
given to certain specific problems. The effect of compulsory military 
service is of major concern, and brought about the adoption of the 
amendment discussed at the beginning of this report. 

The committee is also concerned as to the effect of Federal tax 
policies, and, in view of the fact that testimony indicated a significant 
decrease in private contributions to institutions of higher education 
occasioned to some extent by the impact of Federal tax laws, believes 
that the value of the studies and reports will be materially enhanced 
if adequate attention is given to this phase of the problem. 


EXPLANATION OF THE BILL 


Section 1 is a statement of national policy that the impending 
increases in the enrollment in higher education institutions, the 
urgent national need for increased numbers of scientists, engineers, 
teachers, technicians, nurses, and other trained personnel, rapid 
changes in conditions which necessitate additional education for man 
adults, and the dependence of the national security on the coir: 4 
and advanced preparation provided by educational institutions 
sae imperative a need for planning and action throughout the 
Nation. 

Section 2 (a) authorizes an appropriation of $800,000 to be allotted 
to the States on the basis of their respective populations in order to 
encourage and assist each State to establish a State committee on 
education beyond the high school, composed of educators and other 
interested citizens, to consider educational problems beyond the high 
school and to make recommendations for appropriate action to be 
taken by public and private agencies at local, State, regional, and 
Federal levels. 

Section 2 (b) provides that allotments will be paid to each State 
which, through its governor, or other State official designated by the 
Governor, undertakes to accept and use the funds exclusively for the 
parpons of establishing a State committee to study educational prob- 
ems beyond the high school including the enses of studies and 
conferences and the reporting of its findings and recommendations to 
the Commissioner of Education for the use of the President’s Com- 
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mittee on Education Beyond the High School. Sums appropriated Cc 
are to remain available until June 30, 1958. ar s 

Section 3 (a) authorizes to be appropriated for fiscal year ending ne" 
June 30, 1957, and the fiscal year ending June 30, 1958, such sums as 
the Congress may determine for administrative purposes and the 
expenses of the President’s Committee on Education Beyond the 
High School. 

ection 3 (b) provides that persons while away from their homes or 
regular places of business at conferences called by the President's TAR 
Committee, and members of the President’s Committee while attend- 
ing conferences or on other business of the Committee, will be allowed 
travel expenses including per diem in lieu of subsistence, as authorized 
by law for persons in the Government service employed intermittently. 

Section 3 (c) authorizes the Secretary of Health, Education, and 
Welfare to appoint, without regard to civil-service laws an executive 
director at a salary to be fixed by the Secretary, but not in excess of 
$14,000 per annum, 

Section 4 authorizes the Commissioner of Education to accept 
voluntary donations of funds, equipment, services, and facilities, Vr. C 
Section 5 defines the term “State” to include the District of Columbia, Ree 
Alaska, Hawaii, Puerto Rico, and the Virgin Islands. 


Ivty 19 


CONCLUSION 


The committee is convinced that the execution of the program 
authorized in this bill is a matter of urgent concern to the strength 
and welfare of the Nation and to the essential well-being of the 
American people. 
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TARIFF COMMISSION REVIEW OF CUSTOMS TARIFF 
SCHEDULES 





Ivty 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Coorsrr, from the Committee on Ways and Means, submitted the 
following 


REPORT 


[To accompany H. R. 12254] 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 12254) to provide additional time for the Tariff Commission to 
review the customs tariff schedules, having considered the same, 
ph favorably thereon with an amendment and recommend that the 
bill as amended do pass. 

The amendment is as follows: 

On page 1, line 6, strike out “March” and insert “ “March”. 


PURPOSE 


H. R. 12254 would amend the Customs Simplification Act of 1954 
30 as to extend until March 1, 1958, the time in which the Tariff 
Commission is required to complete a study of the tariff schedules of 
the United States and report thereon. 


GENERAL STATEMENT 


Subsection (a) of section 101 of the Customs Simplification Act 
of 1954 (Public Law 768, 83d Cong., approved September 1, 1954) 
directed the Tariff Commission to make a complete study of all the 
provisions of the customs laws of the United States under which im- 
ported articles may be classified for tariff purposes and to submit 
to the President and to the chairman of the House Committee on Ways 
and Means and the chairman of the Senate Committee on Finance, 
by not later than September 1, 1956, a proposed revision and con- 
solidation of these laws to accomplish the simplification purposes 
prescribed in the original legislation, The Tariff Commission has 
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now advised the Congress that it would not be possible to comply 
with the time limitation of September 1, 1956, imposed by Public 
Law 768 and has requested an extension of the period allowed for 
completing the studies and sbumitting the reports required. H. R. 
12254 would grant the additional time by extending to March 1, 1958, 
the date by which such studies myst be completed and the prescribed 
reports submitted. 

In its request for this additional time, the Tariff Commission 
indicated as reasons necessitating the request, the fact that the mem- 
bers and the personnel of the Tariff Commission have been occupied 
with such matters as peril points and escape-clause proceedings and 
lending technical assistance in connection with tariff negotiations, 
the magnitude and importance of the study and report required by 
Public Law 768, and the need for full and adequate hearings in con- 
nection with this study. Accordingly, it is the view of your com- 
mittee that the request of the Tariff Commission for this additional 
time is warranted and should be granted. 

Your committee is unanimous in urging the enactment of H. R. 
12254. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


TITLE I—REVIEW OF CUSTOMS TARIFF SCHEDULES 


Sec. 101. (a) The United States Tariff Commission shall proceed 
romptly to make a complete study of all provisions of the customs 
aws of the United States under which imported articles may be classi- 

fied for tariff purposes, including the dutiable and free lists and related 
special provisions of the Tariff Act of 1930, as amended and as modi- 
fied, the provisions of the Internal Revenue Code relating to the duties 
designated as import taxes, as amended and as modified, and other 
laws. The Commission shall compile a revision and consolidation of 
such provisions of the customs laws which, in the judgment of the 
Commission, will accomplish to the extent practicable the following 
purposes: 

(1) Establish schedules of tariff classifications which will be logical 
in arrangement and terminology and adapted to the changes which 
have occurred since 1930 in the character and importance of articles 
produced in and imported into the United States and in the markets 
in which they are sold. 

@) Eliminate anomalies and illogical results in the classification of 
articles. 

(3) Simplify the determination and application of tariff classifica- 
tions. 

. (b) The Commission shall seek to accomplish the purposes ef sub- 
section (a) without suggesting changes in any rate or rates of duty on 
individual products, whether those rates are applied by statute or by 
Presidential proclamation. Where, however, in the judgment of the 
Commission, the purposes of subsection (a) cannot be accomplished 
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without such changes, the Commission shall specify each incidental 
change in rates which in its judgment would accomplish such pur- 
poses, and shall accompany it with a summary of all the data on which 
such suggested change was based, together with a statement of the 

robable effect of such suggested change on any industry in the United 
States. Before suggesting any changes in rates of duty, the Com- 
mission shall give public notice of its intention to do so and shall afford 
reasonable opportunity for parties interested to be present, to produce 
evidence, and to be heard at public hearings with respect to the prob- 
able effect of such suggested changes on any industry in the United 
States. 

(ec) Not later than [two years after the enactment of this Act] 
March 1, 1958, the Commission shall transmit copies of the schedules 
and accompanying data and statements to the President and to the 
chairmen of the Committee on Ways and Means of the House of 
Representatives and the Committee on Finance of the Senate. 

* * + * * * 7 
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EXTENDING FOR 5 ADDITIONAL YEARS THE ACT OF SEPTEMBER 
30, 1950, ENTITLED “AN ACT TO PROMOTE THE DEVELOPMENT 
OF IMPROVED TRANSPORT AIRCRAFT BY PROVIDING FOR THE 
OPERATION, TESTING, AND MODIFICATION THEREOF” 





Juty 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Hinsuaw, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 


[To accompany 8. 2074] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 2074) to extend for an additional 5 years the 
provisions of the act of September 30, 1950, entitled ‘‘An act to pro- 
mote the development of improved transport aircraft by providing 
for the operation, testing, and modification thereof,’ having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE OF THE LEGISLATION 


The proposed legislation would extend for 5 years the act of Sep- 
tember 30, 1950, Public Law 867 of the 81st Congress (64 Stat. 1090), 
which expired last September, and which authorized the Secretary of 
Commerce to promote the development of improved transport air- 
craft, particularly turbine-powered aircraft, aircraft specially adapted 
to the economic transportation of cargo, and aircraft suitable for 
local service airline operations. The act proposed to accomplish 
this by providing for temporary Government assistance in the testing 
and minor experimental modification of such aircraft and in the opera- 
tion of available turbine-powered aircraft in simulated transport 
service to obtain data to aid in the development and manufacture of 
turbine-powered aircraft. In carrying out his functions, the Secre- 
tary of Commerce is required to consult, from time to time, with 
interested Government agencies, including the Department of Defense, 
the Civil Aeronautics Board, the National Advisory Committee for 
Aeronautics, and with representatives of industry. Section 7 of the 
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2 EXTEND ACT OF SEPTEMBER 30, 1950 

act provides for its expiration 5 years after enactment. S. 2074 the ¢ 
would extend the provisions of the act for 5 additional years, by legis] 
substituting the word “ten” in lieu of the word “five” in section 7 of time 
the act. fiscal 
Although the act of September 30, 1950, authorized appropriations Com 
of not to exceed $12,500,000, none of this sum was ever appropriated, port, 
In view of the continued progress being made in the use of turbine- fiscal 
powered aircraft as civil transports and the need for new and im- deve 
proved local service transport aircraft, and transport helicopters, avail 
the assistance which Public Law 867 would provide will become more alists 
important during the next few years. Accordingly, your committee prob 
recommends that the act be extended for 5 years. airer 
of pr 
AGENCY REPORTS ever, 
h pi 
No opposition to the proposed extension of Public Law 867 was ml 
ed Reports from interested agencies, all favorable to the the s 
enaciment of S. 2074, were received as follows: with 
THE SECRETARY OF COMMERCE, B built 
Washington 25, June 23, 1955, type 
Hon. J. Percy Priest, time 
Chairman, Committee on Interstate and Foreign Commerce, plist 
House of Representatives, Washington 25, D. C. men 
Dear Mr. Cuairman: This is in response to your letter of June 20, . 
1955, requesting the views of the Department of Commerce on 8. wes! 
2074, an act to extend for an additional 5 years the provisions of the act, 
act of September 30, 1950, entitled “An act to promote the develop- begs 
ment of improved transport aircraft by providing for the operation, rel 
testing, and modification thereof.” pote 
Following very extensive hearings and studies on the development prog 
and testing of new transport aircraft, legislation incorporating provi- oe 
sions promoting the development of such aircraft was passed in the ab 
Sist Congress (Public Law 867, 64 Stat. 1090). St 
This legislation, it was expected, would promoted the development = 
of vitally necessary new transport aircraft through a minimum of ie 
financial assistance on the part of the Government and under condi- Pep 
tions which would result in maximum freedom on the part of the Pe. 
aircraft manufacturers and the maximum degree of competition pi 
amongst aircraft manufacturers. ; 
There were three main objectives of Public Law 867: a 

(1) Through Government action, to supply sufficient incentive to th 
4iC 


private industry to get privately financed prototype transport devel- 
opment underway. 

(2) Through the provision for extended service testing or ‘“de- 
bugging” of new transport aircraft, to minimize costly groundings of 
such aircraft and to achieve a higher level of safety. 

(3) To enable the responsible Federal agencies more effectively to 
discharge their statutory responsibilities relating to civil airways, 
airport, and air safety regulations by obtaining operational experience 
with new types of transport aircraft. 

These objectives are still sound. However, even before this lexis- 
lation was enacted, there was general application of the difficulties 
involved in formulating an accurate estimate as to the time which 
would be required for final development of prototype aircraft. Thus 
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the completion of the testing and modification program which this 
legislation authorized was difficult to predict. Up to the present 
time activity related to the objectives of this act included, during 
fiscal year 1951, the establishment of a Prototype Aircraft Advisory 
Committee, the development of specifications for a jet passenger trans- 
port, and a survey of foreign transport aircraft development; during 
fiscal 1952, adoption of specifications for a local service airplane, 
development of a proposed test program which provided for the use of 
available turbine-powered aircraft; during fiscal 1935, a team of speci- 
alists in design, airworthiness and operations was set up to study the 
problems which would arise with the introduction of turbine-powered 
aircraft into United States civil operation. A considerable amount 
of preparatory work and overall planning has been carried out. How- 
ever, no direct operation, testing, or modification work has been done. 
In part, at least, this was the result of the fact that no civilian turbine- 
powered aircraft has been available for these purposes. However, 
the situation is now changing. United States airlines are negotiating 
with manufacturers on specifications and contracts for United States 
built turbine-powered transports. In addition, Boeing has a proto- 
type in the flight-testing stage. Consequently, the extension at this 
time of Public Law 867 for an additional 5 years will permit accom- 
plishment of such programs under this act as these recent deveiop- 
ments may indicate to be necessary. 

The fact that turbine-powered transport aircraft have not reached 
the test stage as early as was anticipated at the time of passage of this 
act, necessitates an extension for an additional 5 years. ‘the five- 
year extension requested should cover the period of greatest activity 
in new transport aircraft testing and hence the period of greatest 
potential need for this act. As these developments warrant specific 
programs under this act such proposals would be submitted for con- 
gressional review and approval through the normal appropriation 
process. 

In view of the continued progress in the use of turbine-powered 
aircraft as civil transports and the importance of obtaining in this 
country full information as to design, operating, airway, and airport 
problems such use may create, the Department of Commerce strongly 
recommends favorable consideration of this proposed legislation by 
the Congress, in the interests of safety and economy of air transport, 
is well as to help maintain this country’s traditional role of world 
leadership in transport aircraft manufacturing and operation. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 


Sinctarr WEEKS, 
Secretary of Commerce. 
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DEPARTMENT OF THE Arr Force, 
Washington, July 5, 1955, 
Hon. J. Percy Prrsst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
comments of the Department of Defense on S. 2074, 84th Congress, a 
bill to extend for an additional 5 years the provisions of the act of 
September 30, 1950, entitled ‘an act to promote the development of 
improved transport aircraft by providing for the operation, testing, 
and modification thereof.” The Secretary of Defense has delegated 
to this Department the responsibility for expressing the views of the 
Department of Defense on this matter. 

The act of September 30, 1950 (64 Stat. 1090), authorizes the 
Secretary of Commerce to promote the development of improved trans- 
port aircraft particularly turbine-powered aircraft, aircraft specially 
adapted to the economic transportation of cargo, and aircraft suitable 
for feeder line operation. This is accomplished by providing for 
temporary Government assistance in the testing and minor experi- 
mental modification of such aircraft and in the operation of available 
turbine-powered aircraft in simulated transport service to secure data 
to aid in the development and manufacture of turbine-powered air- 
craft. In carrying out his functions, the Secretary of Commerce is 
required to consult, from time to time, with interested Government 
agencies, including the Department of Defense, the Civil Aeronautics 
Board, and the National Advisory Committee for Aeronautics, and 
with representatives of industry. Section 7 of the act provides that 
it shall expire 5 years after enactment. S. 2074 would extend the 
provisions of the act for 5 additional years, by substituting the word 
“ten” in lieu of the word “five” appearing in section 7 of the act. 

The Department of Defense advocates a policy to encourage the 
economic development of civil aviation and United States world 
leadership in that field. In order to accomplish this, the Department 
of Defense has consistently favored such governmental assistance 
as is provided under existing law to assure continued sound development 
of civil aviation. For the foregoing reasons the Department of 
Defense favors enactment of S. 2074, 84th Congress. 

The Department of Defense is in no position to comment on the 
fiscal effects of the enactment of such legislation. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 
Sincerely yours, 
Rocer Lewis, 
Assistant Secretary of the Air Force. 
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Civiz Arronavutics Boarp, 
Washington, July 28, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear ConGRESSMAN Prizgst: This is in reply to your letter of 
June 20, 1955, asking the Board for a report on S. 2074, passed by 
the Senate June 14, 1955, which extends for 5 years the prototype 
testing law of September 30, 1950. 

The Board’s legislative program for several years has included 
recommendations for the enactment of legislation providing for 
Federal financial assistance in the development of improved types of 
transport aircraft. 

The act of September 30, 1950, which expires next September, 
authorizes the Secretary of Commerce to provide for the operation 
and testing of aircraft and to provide minor experimental modifications 
during the testing period, and thus is designed to somewhat lessen 
the heavy costs incurred in the development of new type of aircraft. 
Under the terms of this law Federal assistance consists in large part 
of taking over the expense which the manufacturer would otherwise 
have to bear of demonstrating by actual test that the aircraft qualifies 
for certification by the Administrator of Civil Aeronautics. 

This type of assistance becomes available only after the aircraft 
has been manufactured and after heavy developmental costs have 
already been sustained. It is a much more limited type of program 
than that which has been recommended by the Board and it may be 
that it does not provide sufficient incentive to achieve the desired 
results. Nevertheless, it is designed to encourage the development 
of improved transport aircraft, and does hold out the prospect of 
some assistance. Tn spite of its possible shortcomings, the Board 
believes the present law is a step in the right direction and merits 
further retention. This is particularly true in view of the fact that 
we appear to be on the threshold of a most promising era of develop- 
ment in turboprop and jet-powered aircraft, and at the same time 
the economic need for new and improved local service transport 
aircraft and transport helicopters grows more acute. 

Accordingly, the Board recommends that the committee give 
favorable consideration to S. 2074. 

The Bureau of the Budget has advised that while there is no 
objection to the presentation to the committee of such report as 
the Board may deem appropriate, the Bureau has submitted to the 
committee a report dated July 18, 1955, which concurs in the views 
of the Secretary of Commerce favoring simple extension of the pro- 
visions of existing law. 

Sincerely yours, 


Ross Riztey, Chairman, 














6 EXTEND ACT OF SEPTEMBER 30, 1950 


Bureav OF THE BupGet, 
Washington, D. C., July 18, 1955, 
Hon. J. Percy Prisst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

My Dear Mr. Cuatrman: This is in reply to your letter of June 
20, 1955, requesting the views of this Office with respect to S. 2074, 
to extend for an additional 5 years the provisions of the act of Sep- 
tember 30, 1950, entitled “An act to provide the development of 
improved transport aircraft by providing for the operation, testing, 
and modification thereof.” 

The Secretary of Commerce, in his report to your committee on this 
bill, is recommending its enactment for the reasons set out therein. 

This Office concurs with the views contained in this report and 
recommends that the measure be enacted. 

Sincerely yours, 
Percy Rappaport, 
Assistant Director, 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House of 
Representatives, changes in existing law made by the bill, as passed 
by the Senate, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italics, 
existing law in which no change is proposed is shown in roman): 


DEVELOPMENT OF TRANSPORT AIRCRAFT 
(Act of September 30, 1950, 64 Stat. 1090, 49 U.S. C. 1181) 
(Public Law 867, 81st Congress) 


It is hereby declared to be the policy of Congress to promote, in the 
interest of safety, the national air-transportation system and the 
national defense, the development of improved transport. aircraft, 
particularly turbine-powered aircraft, aireraft especially adapted to 
the economical transportation of cargo, and aircraft suitable for feeder- 
line operation, by providing for temporary Government assistance in 
the testing and minor experimental modification of such aircraft, and 
in the operation of available turbine-powered aircraft in simulated 
transport service to secure data to aid in the development and manu- 
facture of turbine-powered -transport: aircraft, and to aid in the 
adaptation of civil airways, civil airports, and air-safety regulations 
applicable to civil aircraft to the operation of such aircraft. 

Src. 2. (a) The Secretary of Commerce (hereinafter referred to as 
the Secretary) js authorized to carry out the purposes of this Act by—- 

(1) preparing broad operating and general utility character- 
istics and specifications for all types of such aircraft which he 
finds are required in the public interest and which represent 
potential advances over existing aircraft; 

(2) providing for the operation, by contract or otherwise, of 
available aircraft with turbine-jet or turbine-prop power unils 
under conditions simulating, to the extent practicable, the col- 
ditions under which scheduled air transport aircraft operate; 

(3) providing, by contract or otherwise, for the testing of suc 
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aircraft which, in his opinion, best meet the operating and utility 
characteristics and specifications established by him in accordance 
with this section; and 

(4) providing for such minor experimental modifications of 
such aircraft during the testing period which he believes neces- 
sary to carry out the testing program in the interests of safety or 
economy of operation. 

(b) In carrying out his functions under this section, the Secretary 
shall consult, from time to time, with interested Government agencies, 
including the Department of Defense, the Civil Aeronautics Board, 
and the National Advisory Committee for Aeronautics, and with 
representatives of labor groups and of the respective segments of the 
aviation manufacturing industries and of the air transport industry. 

Sec. 3. (a) The Secretary is authorized, subject to the civil-service 
laws and the Classification Act of 1949, as amended, but without 
regard to any provision of law limiting the number of personnel which 
may be employed by the Civil Aeronautics Administration, to employ 
and fix the compensation of such personnel as may be deemed neces- 
sary to assist the Secretary in carrying out his functions under this 
Act: Provided, That to the extent practicable, consistent with other 
duties and assignments, the personnel and facilities of existing Govern- 
ment agencies shall be used to carry out the responsibilities stated in 
this Act. 

(b) The Secretary, in carrying out the provisions of section 2 of 
this Act, may enter into contracts or other arrangements, or modifica- 
tions thereof, with or without legal considerations, performance or 
other bonds, or competitive bidding, and, in carrying out such con- 
tracts, arrangements, or modifications thereof, may make advance, 
progress, and other payments without regard to the provisions of 
section 3648 of the Revised Statutes. 

Sec. 4. As used in this Aect— 

(a) The term “aircraft’’ shall include engines, airframes, propellers, 
rotors, instruments, accessories, and equipment for such aircraft. 

(b) The term “‘testing’’ means the operation of an aircraft incident 
to the procurement of a type certificate for such aircraft, and the 
operation of an aircraft, whether type certificated or not, in actual or 
simulated transport service for the purpose of determining the operat- 
ing and utility characteristics of such aircraft. 

(c) The term “minor experimental modifications’? means any ad- 
justment or change necessary and incident to carrying out the testing 
program in the interest of safety or economy of operation but does not 
include any major factory modification. 

Sec. 5. The Secretary shall submit annually to the Congress a re- 
port on the progress made in the accomplishment of the purposes of 
this Act, and the amounts of the expenditures made or obligated pur- 
suant thereto, together with such recommendations as to additional 
legislation relating thereto as he may deem necessary. 

Suc. 6. There is hereby authorized to be appropriated to the De- 
partment of Commerce not to exceed $12,500,000 to carry out the 
purposes of this Act. When so provided in the appropriation act 
concerned, such appropriations may remain available until expended. 

Sec. 7. This Act shall become effective upon enactment, and shall 
expire [five] ten years thereafter. 

Approved September 30, 1950. 
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84rH CONGRESS t HOUSE OF REPRESENTATIVES ~ { Report 
2d Session No. 2817 





AUTHORIZING THE PRINTING OF ADDITIONAL COPIES 
OF HOUSE REPORTS NOS. 2240, 2241, 2242, 2243, AND 2244, 
CURRENT SESSION 





Jury 19, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


[To accompany H. Con. Res. 254] 


The Committee on House Administration, to whom was referred 
House Concurrent Resolution 254, having considered the same, report 
favorably thereon without amendment and recommend that the 
concurrent resolution do pass. 

The cost of printing is estimated at $22,863.41: 
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s4rn CONGRESS } HOUSE OF REPRESENTATIVES { Report 
29d Session No. 2818 
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AUTHORIZING THE PRINTING OF ADDITIONAL COPIES OF THE 
HEARINGS ON CIVIL DEFENSE FOR NATIONAL SURVIVAL HELD 
DURING THE CURRENT SESSION BY A SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS 





Juty 19, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


[To accompany H. Con. Res. 261] 


The Committee on House Administration, to whom was referred 
House Concurrent Resolution 261, having considered the same, report 
favorably thereon without amendment and recommend that the 
concurrent resolution do pass. 

The cost of printing is estimated at $8,091.97. 
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84rH CONGRESS HOUSE OF REPRESENTATIVES © { ReEporr 
2d Session No. 2819 


a 





AUTHORIZING THE JOINT COMMITTEE ON ATOMIC ENERGY TO 
PRINT 40,000 ADDITIONAL COPIES OF THE HEARINGS OF THE. 
RESEARCH AND DEVELOPMENT SUBCOMMITTEE ON PROGRESS 
REPORT ON RESEARCH IN MEDICINE, BIOLOGY, AND AGRICUL- 
TURE USING RADIOACTIVE ISOTOPES 





Juty 19, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


{To accompany H. Con. Res. 262] 


The Committee on House Administration, to whom was referred 
House Concurrent Resolution 262, having considered the same, report 
favorably thereon with an amendment and recommend that the 
concurrent resolution as amended to pass. 

The amendment is as follows: 

Line 2, after the word “‘ printed” insert “ with illustration.” 

The cost of printing is estimated at $8,023.23. 
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84rH CONGRESS HOUSE OF REPRESENTATIVES Reporr 
2d Session No. 2820 





AUTHORIZING ADDITIONAL COPIES OF THE HEARING 
ON LABOR-MANAGEMENT PROBLEMS OF THE AMERI- 
CAN MERCHANT MARINE 





Jury 19, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


{To accompany H. Con. Res. 263] 


The Committee on House Administration, to whom was referred 
House Concurrent Resolution 263, having considered the same, 


report favorably thereon without amendment and recommend that 
the concurrent resolution do pass. 


The cost of printing is estimated at $3,026.58. 
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84rH CONGRESS HOUSE OF REPRESENTATIVES Report 
2d Session No. 2821 








AUTHORIZING THE PRINTING OF ADDITIONAL COPIES OF HOUSE 
REPORT NO. 2279, A REPORT OF THE COMMITTEE ON GOVERN- 
MENT OPERATIONS ON THE EFFECT OF DEPARTMENT OF THE 
INTERIOR AND RURAL ELECTRIFICATION ADMINISTRATION 
POLICIES ON PUBLIC POWER PREFERENCE CUSTOMERS 





Juty 19, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


{To accompany H, Res. 529 


The Committee on House Administration, to whom was referred 
House Resolution 529, having considered the same, report favorably 
thereon without amendment and recommend that the resolution do 


pass. 
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84rH CONGRESS } HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2822 





PRINT ADDITIONAL COPIES OF THE HEARING HELD 
DURING THE CURRENT SESSION CONTAINING THE 
TESTIMONY OF NIKOLAI KHOKHLOV 





Juty 19, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


(To accompany H. Res. 573] 


The Committee on House Administration, to whom was referred 
House Resolution 573, having considered the same, report favorably 
thereon without amendment and recommend that the resolution do 


pass, 
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841m CONGRESS HOUSE OF REPRESENTATIVES Report 
2d Session No. 2823 








AUTHORIZING THE PRINTING OF ADDITIONAL COPIES 


OF THE HEARINGS ON THE HEALTH AMENDMENTS 
ACT OF 1956 





Juty 19, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


(To accompany H. Res. 596] 


The Committee on House Administration, to whom was referred 
House Resolution 596, having considered the same, report favorably 
thereon without amendment and recommend that the resolution do 
pass, 
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§4rH Conaress HOUSE OF REPRESENTATIVES ‘1 Report 
2d Session No. 2824 





AMENDING SECTION 6 OF THE WAR CLAIMS ACT OF 1948 
RELATING TO PRISONERS OF WAR 





Juty 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Ker, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


[To accompany H. R. 12144] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H. R. 12144) to amend the War Claims Act of 1948, 
as amended, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


Under section 6 (e) of the War Claims Act of 1948 per diem pay- 
ments are authorized to be made to members of the Armed Forces held 
as prisoners of war in Korea for each day upon which they received 
inadequate rations or other inhumane treatment in violation of the 
standards prescribed by the Geneva Convention of 1929 governing the 
treatment of prisoners of war. In case of the death of any such indi- 
vidual provision is made in the act for the payment of such benefits 
to his widow, children, or parents. 

Where a prisoner of war was presumed to be dead under the Missing 
Persons Act, and there is no evidence to establish that he died while 
held as a prisoner of war, the Foreign Claims Settlement Commission, 
which administers the War Claims Act of 1948, is authorized to make 
its own determination of the duration of such individual’s imprison- 
ment. This determination may be made by presuming that the 
prisoner of war died while in the custody of the enemy. In general 
the Commission has accepted the findings of the military departments 
under the Missing Persons Act, in the absence of better evidence, to 
determine the period of imprisonment. Where death was presumed 
to have occurred under the Missing Persons Act, the Commission has 
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also accepted such finding as the basis for establishing the fact of 
death, and in turn the eligibility of a survivor to file a claim. 

The bill provides that the Commission is to be authorized, where 
the findings of death made by the military departments are not based 
upon direct evidence, to fix any date falling before April 22, 1953 (the 
date on which repatriation of American prisoners of war in Korea 
began) as the date of death, using such presumptions and evidence as 
the Commission may find to be reasonable. For example, where no 
direct evidence is available to the Commission upon which to base its 
determinations with respect to the duration of captivity, the Commis- 
sion may presume such captivity terminated by the death of such 
prisoner of war on April 21, 1953, or the Commission may establish 
any earlier date as the termination of such captivity in the light of 
evidence or presumptions in support of such a finding. In addition 
the Commission, under the bill, may make a presumption that any 
prisoner remained alive and in the hands of the enemy for any specified 
period after he was last known to be alive. ‘The last section of the 
bill provides that the Commission’s determinations with respect to 
additional awards under the bill shall be completed within 1 year. 

It is the intention of your committee that upon enactment of this 
bill it will be interpreted in such a way that all doubts as to the date 
of death of any prisoner of war in Korea shall be resolved in favor of 
the surviving claimants. No new claims are authorized to be filed 
under the provisions of this bill. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
passed by the Senate, are shown as follows (new matter is printed in 
italics, existing law in which no change is proposed is shown in roman): 


Section 6 oF THE War Cuarms Act or 1948, as AMENDED 


PRISONERS OF WAR 
Sec. 6. (a) * * * 


* * * * * * * 


(e) (1) As used in this subsection the term “prisoner of war” 
means any regularly appointed, enrolled, enlisted, or inducted mem- 
ber of the Armed Forces of the United States who was held as a 
prisoner of war for any period of time subsequent to June 25, 1950, 
by any hostile foree with which the Armed Forces of the United States 
were actually engaged in armed conflict subsequent to such date and 
prior to the date of enactment of this subsection, except any such mem- 
ber who, at any time, voluntarily, knowingly, and without duress, gave 
ne: to or collaborated with or in any manner served any such hostile 
orce. 

(2) The Commission is authorized to receive and to determine, 
according to law, the amount and validity, and provide for the pay- 
ment of any claim filed by any prisoner of war for compensation for 
the failure of the hostile force by which he was held as a prisoner of 
war, or its agents, to furnish him the quanitity or quality of food pre- 
scribed for prisoners of war under the terms of the Geneva Conven- 
tion of July 27, 1929. The compensation allowed to any prisoner of 
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war under the provisions of this paragraph shall be at the rate of $1 
for each day on which he was held as a prisoner of war and on which 
such hostile force, or its agents, failed to furnish him such quantity or 
quality of food. For the purposes of this paragraph, if any prisoner of 
war has been determined to be dead for purposes of the Missing Persons 
Act, as amended, and the determination was not made on the basis of 
evidence given by persons who had personal knowledge of the death of the 
prisoner of war, then the Commission may fix any date before April 22, 
1953, as the date of such death, using such presumptions and evidence as 
the Commission may find to be reasonable, and such prisoner of war shall 
be presumed to have been held as a prisoner of war from the date of his 
capture to the date fixed by the Commission under this sentence. 

(3) The Commission is authorized to receive and to determine, ac- 
cording to law, the amount and validity and provide for the payment 
of any ciaim filed by any prisoner of war for compensation— 

(A) for the failure of the hostile force by which he was held 
as a prisoner of war, or its agents, to meet the conditions and 
requirements prescribed under title III, section III, of the Geneva 
Convention das 27, 1929, relating to labor of prisoners of war; 
or 

(B) for inhumane treatment by the hostile force by which he 
was held, or its agents. The term “inhumane treatment” as used 
herein shall include, but not be limited to, failure of such hostile 
force, or its agents, to meet the conditions and the requirements of 
one or more of the provisions of articles 2, 3, 7, 10, 12, 13, 21, 22, 
54, 56, or 57 of the Geneva Convention of July 27, 1929. 

Compensation shall be allowed to any prisoner of war under this para- 
graph at the rate of $1.50 per day for each day on which he was held 
as a prisoner of war and with respect to which be alleges and proves in 
a manner acceptable to the Commission the failure to meet the condi- 
tions and requirements described in subparagraph (A) or the inhu- 
mane treatment described in subparagraph (B). .° no event shall the 
compensation allowed to any prisoner of war under this paragraph 
exceed the sum of $1.50 with respect to any one day. For the purposes 
of this paragraph, if any prisoner of war has been determined to be dead 
jor purposes of the Missing Persons Act, as amended, and the determina- 
tion was not made on the basis of evidence given by persons who had per- 
sonal knowledge of the death of the prisoner of war, then the Commission 
may fix any date before April 22, 1958, as the date of such death, using 
such presumptions and evidence as the Commission may find to be reason- 
able, and such prisoner of war shall be presumed to have been held as a 
prisoner of war i mt the date of his capture to the date fized by the Com- 
mission under this sentence. 
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AMENDING SECTION 7 OF THE WAR CLAIMS ACT OF 1948, 
AS AMENDED 





Juuy 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Kue1n, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


[To accompany H. R. 6586] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H. R. 6586) to amend section 7 of the War Claims 
Act of 1948, with respect to claims of certain religious organizations 
functioning in the Philippine Islands, having considered the same, 
report favorably thereon with an amendment and recommend that 
the bill as amended do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert: 


That section 7 of the War Claims Act of 1948 (50 App. U. 8. C., sec. 2006) is 
amended by adding at the end thereof the following new subsection: 

“(hy (1) Any religious organization functioning in the Philippines and of the 
same denomination as a religious organization functioning in the United States 
which furnished relief (as described, and during the period designated, in sub- 
section (a) of this section) in the Philippines to members of the Armed Forces 
of the United States or to civilian American citizens shall be compensated from 
the War Claims Fund (A) for expenditures incurred, or for payment of the fair 
value of supplies used by such organization, for the purpose of furnishing such 
relief and (8B) for loss and damage sustained as a consequence of the war to its 
schools, colleges, universities, scientific observatories, hospitals, dispensaries, 
orphanages, and other property or facilities connected with its educational, 
medical, or welfare work. No payments shall be made to any organization under 
this subsection if such organization has received an award under subsection (a) 
or (b) of this section, and no payments shall be made to any organization pursuant 
to clause (B) of this paragraph unless such organization has received an award for 
war damages from the Philippine War Damage Commission under the provisions 
of the Philippine Rehabilitation Act of 1946, as amended. 

(2) The Commission is authorized to receive, determine according to law, and 
provide for the payment of claims filed under this subsection. Each claim allowed 
by the Commission under this subsection shall be certified to the Secretary of the 
Treasury for payment out of the War Claims Fund. All payments under this 
subsection shall be made to an organization or individual in the United States 
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designated by the claimant, and, in the case of claims under clause (B) of para- 
graph (1) of this subsection such payments shall be used for the purpose of restor- 
ing the educational, medical, and welfare facilities described in such clause, 

**(3) Claims for benefits under this subsection must be filed within six months 
after the date of enactment of this subsection. The Commission shall complete 
its determination with respect to each claim filed under this subsection at the 
earliest practicable date, but in no event later than one year after the date on 
which such claim was filed. 


**(4) Claims filed pursuant to clause (B) of paragraph (1) of this subsection 
shall be determined and paid upon the basis of postwar cost of replacement for 


the twelve-month period ending October 1, 1952, as ascertained by the Com- 
mission,”? 


PURPOSE OF LEGISLATION 


The purpose of the bill is to authorize the Foreign Claims Settlement 
Commission to pay any religious organization functioning in the 
Philippines and of the same denomination as a religious organization 
functioning in the United States, which furnished relief during World 
War II in the Philippines (by furnishing shelter, food, clothing, 
hospitalization, medicines, medical services, and other relief) to mem- 
bers of the Armed Forces of the United States or to civilian American 
citizens, compensation for the fair value of supplies used in furnishing 
such relief and compensation for the loss or damage sustained as a con- 
sequence of the war by the educational, medical, scientific, and welfare 
facilities of such religious organizations. 

Public Law 303, 82d Congress authorized the payment of such com- 
pensation to religious organizations which are “affiliated with” 
religious organizations in the United States. The Foreign Claims 
Settlement Commission authorized awards to eligible claimants in the 
sum of $17,238,596.80 for the rebuilding of educational, medical, 
scientific, and welfare facilities, and in the sum of $2,858,560.36 on 
account of relief supplies furnished by such institutions. 

In addition, the Philippine War Damage Commission awarded 
these claimants $2,810,861.73 for the destruction of these same prop- 
erties. Thus, the total amount received by these claimants from the 
United States Government was $20,049,458.53. 

A number of claims, however, were not allowed by the Commission 
because the Commission was unable to find on the basis of the evidence 
furnished by the claimants that the religious organizations in question 
were “affiliated with” organizations functioning in the United States. 
Claims by those organizations are authorized to be paid under the bill. 
The Foreign Claims Settlement Commission has estimated that the 
cost of paying claimants under the bill will be approximately $8 million, 
which will be paid from the War Claims Fine 

The committee feels that the enactment of Public Law 303, 82d 
Congress (which authorized payment of compensation for certain war 
damage to religious organizations in the Philippines) was justified 
ae because relief was: furnished .by- these organizations during 

orld War II to members of the Armed Forces of the United States 
and to American civilians, and because of the further fact that this 
compensation was designed to assist these organizations in rebuilding 
their educational, medical, scientific, and welfare facilities in the 
Philippines. This being the basic justification for the enactment of 
Public Law 303, 82d Congress, the committee feels that the proposed 
amendment is desirable in order to authorize the payment of claims 
of those religious organizations which, while not affiliated with 
religious organizations in the United States, nevertheless furnished 
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relief during World War II to members of the Armed Forces of the 
United States. The requirement that religious organizations which 
may claim compensation under the proposed legislation must be of 
the same denomination as religious organizations functioning in the 
United States will insure—as was stated in the report of this com- 
mittee on the legislation which became Public Law 303, 82d Congress— 
that ‘“‘the work carried on by them will afford a visual demonstration 
to the people of the Philippines of American principles in action.” 


SECTION-BY-SECTION ANALYSIS 


The committee amendment, which is in the nature of a substitute 
for the original bill, adds a new subsection at the end of section 7 of 
the War Claims Act of 1948, designated as subsection (h). 

The new subsection (h) contains four paragraphs. The first para- 
graph specifies the organizations which may be compensated from the 
War Claims Fund, and lists the two types of claims allowable. The 
last sentence of this paragraph precludes the payment of awards to 
organizations which have already received awards under section 7 of 
the War Claims Act of 1948, and provides that no organization may 
receive an award under the amendment unless the organization has 
received an award for war damages under the Philippine Rehabilita- 
tion Act of 1946. 

Paragraph (2) specifies the method of payment of claims filed under 
paragraph (1), and requires that payments for loss of or damage to 
property be used for restoring the property. The requirement with 
respect to restoration of property follows existing law with respect 
to allowed property damage peel under section 7 of the War Claims 
Act of 1948. 

Paragraph (3) contains a time limitation on the filing of claims and 
administrative action on such claims. 

Paragraph (4) provides that claims shall be paid on the basis of 
the same cost data as was used in making awards under section 7 (b) 
of the War Claims Act of 1948. 


DEPARTMENTAL REPORTS 


Reports of the Bureau of the Budget and the Foreign Claims 
Settlement Commission follow: 


Executive OFFICE OF THE PRESIDENT, 
BuREAU OF THE BUDGET, 
Washington 25, D. C., June 21, 1956. 
Hon. J. Percy Prrest, 
Chairman, Committee on Interstate and Foreign Commerce, 
New House Office Building, Washington 25, D. C. 

My Dear Mr. Cuatrman: This is with further reference to your 
request of June 3, 1955, for the views of the Bureau of the Budget on 
H. R. 6586, a bill to amend section 7 of the War Claims Act of 1948, 
with respect to claims of certain religious organizations functioning in 
the Philippine Islands. We have previously commented on this bill 
under date of July 19, 1955. 

Since our earlier letter was forwarded to you, we have had occasion 
to review the position taken at that time. In light of this reexamina- 
tion the Bureau of the Budget would have no objection to the enact- 
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ment of H. R. 6586. It would appear that an equitable case can be 
made for the extension of war claims coverage to religious organizations 
in the Philippine Islands ef the same denomination as religious organi- 
zations functioning in the United States, in order to provide compara- 
ble treatment with that accorded religious organizations already 
benefiting under section 7 of the War Claims Act and on the basis of 
the valuable services performed by these organizations. We have 
been advised that the funds necessary for the compensation of the 
claims which would arise under the provisions of H. R. 6586 are avail- 
able in the current balance of the War Claims Fund. 

It is the view of the Bureau of the Budget that H. R. 6586, if en- 
acted, should be considered as a special case and not as a precedent 
for further departures from the general objective of winding up the 
claims program instituted under the War Claims Act of 1948. 

Sincerely yours, 
(Signed) Ratrn W. E. Retr, 
Assistant Director. 


Foreign Ciams SerrneMent Commission, 
oF THE UNrrep Srares, 
Washington 25, D. C., July 13, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

Dear Mr. Priest: Further reference is made to your request of 
June 3, 1955, for the comments of the Foreign Claims Settlement 
Commission on H. R. 6586, a bill to amend section 7 of the War 
Claims Act of 1948, with respect to claims of certain religious organiza- 
tions functioning in the Philippine Islands. 

The purpose of the bill is to amend section 7 of the War Claims 
Act of 1948, as amended, by adding at the end thereof a new sub- 
section “(h)’”. Generally, the effect would be to eliminate the 
requirement of affiliation with a religious organization of the United 
States upon which is predicated the entitlement of the class of claim- 
ants to benefits authorized pursuant to section 7 (a) through (c) of the 
War Claims Act of 1948, as amended (50 U.S. C. App. 2001 et. seq.). 
In this connection, H. R. 6586 requires that religious organizaions 
functioning in the Philippines or the personnel of such organizations 
need only be of the same denomination as a religious organization 
functioning in the United States. 

Section 7 (a) of the act authorized the payment from the War 
Claims Fund of claims by religious organizations functioning in the 
Philippine Islands and affiliated with a religious organization in 
the United States, or by the personnel of any such organization, for 
the relief furnished, in the Philippines, to members of the Armed 
Forces of the United States or to civilian American citizens during 
the period, December 7, 1941, through August 14, 1945. The time 
limit for filing claims under this section expired on March 31, 1952. 

Section 7 (b) of the act provides compensation for property losses 
and damages sustained by religious organizations, or the personnel 
thereof, as defined in section 7 (a), as a consequence of the war to 
their ‘‘schools, colleges, universities, scientific observatories, hospitals, 
dispensaries, orphanages and other property or facilities connected 
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with its educational, medical or welfare work.” Section 7 (c) of the 
act provides compensation for the restoration of the facilities and 
capacity, as they existed at the outbreak of war, of any hospital in 
which an interest was possessed by an affiliated religious organization 
as defined in section 7 (a). The time limit for filing of claims under 
subsections (b) and (ce), as added by Public Law 303, 82d Congress, 
was October 1, 1952, and Public Law 303 further provided that such 
claims must have been adjudicated not later than March 31, 1953. 

The Foreign Claims Settlement Commission recognizes that the 
principal objective of this proposal will aid in meeting the need of 
rebuilding additional facilities to promote the health, education, and 
welfare of the people of the Philippine Islands, a matter which is of 
importance not only to the Fdipmo people but also to the people of 
the United States as well. It is noteworthy, however, that in the 
administration of the recently completed subsection 7 (b) program 
the Commission authorized awards to eligible claimants in the sum 
of $17,238,596.80. For the destruction of the same property the 
Philippine War Damage Commission had awarded those claimants 
§2,810,861.73. Thus the total amount received by the claimants 
from the United States Government was $20,049,458.53, an amount 
slightly in excess of the $20 million which many sources estimated 
would be the total cost of the rehabilitation of the educational, medical, 
and welfare properties of affiliated religious organizations. 

The bill, H. R. 6586, is alike in purpose with section 1 of H. R. 5722 
which was pending before your committee in the 83d Congress, in 
that religious organizations functioning in the Philippines be of the 
same denomination as a religious organization functioning in the 
United States as one of the primary requirements for recovery. This 
tem “denomination” replaces the “‘affiliation’’ requirement for eligi- 
bility under subsections (a) and (b) of section 7, H. R. 6586. How- 
ever, unlike H. R. 5722, it provides further that the claimant religious 
organization must have received an award for war damages from the 
Philippine War Damage Commission under the provisions of the 
Philippine Rehabilitation Act of 1946, as amended, and that such 
organization did not previously receive an award from the Foreign 
Claims Settlement Commission or the predecessor War Claims Com- 
mission, under section 7 of the act. 

The Commission received only one claim filed under subsection (c) 
of section 7 of the act and an award was made on that claim. There- 
fore, in reference to subsection (c) on line 7, page 1 of the proposed 
bill, it is recommended that such reference be omitted inasmuch as 
it appears to serve little purpose. 

For the purpose of consistency, it is further recommended that the 
word “filed” on line 10, page 1 of the bill be deleted as such word 
was not used on line 10, page 2 after the word “claim”’. 

With reference to the qualifying requirements as set forth on page 2, 
the Commission suggests that after the word “Islands” on line 11, 
page 2, the phrase ‘‘which furnished relief in the Philippines to 
members of the Armed Forces of the United States or to civilian 
American citizens in accordance with the provisions of subsection 
(a)” be added to that portion of the bill. This would retain the 
telief requirement to establish claimants’ eligibility as originally 
provided in subsection (b) of section 7 of the act to achieve the purpose 
of compensating religious organizations for property-damage losses 











Wibiisiniecseedbit er rt 





6 AMEND SECTION 7 OF WAR CLAIMS ACT OF 1948 


provided such organization had rendered aid to American civilian or In 
military personnel. of yo 

The Commission also recommends that the phrase “and the dis- to co 
allowance in full of such claim has been affirmed by the Commission” chang 
be added at the end of clause (2), line 19, page 2 of the bill. The Th 
addition of this phrase would obviate the necessity for consideration to the 
by the Commission of claims which were disallowed in full on the are @} 


initial adjudication and for which an application for a hearing on the 
determination was not filed. 

The Philippine Rehabilitation Act of 1946 authorized compensation 
for physical loss or destruction of or damage to public and private 
property. In this connection, reference to such act in clause (3) of 
the bill, beginning on line 19, page 2 should be limited to the type of 
religious organization claim as described in subsection (b) of section 7 


of the War Claims Act, as amended. The types of claims described In 
in subsection (a) of section 7 are different in nature from those claims of Re 
defined under the provisions of the Philippine Rehabilitation Act of — 
1946. aw il 


From experience, claimants have filed under both subsections (a) 
and (b) of section 7 of the War Claims Act, as amended. However, 
in several instances only one award was made depending upon the 
subsection to which such claimant was entitled to benefits. The 
claim under the other subsection was disallowed. Sec 

Therefore, it is further recommended that clause (4), beginning on accore 
line 22, page 2 of the bill be revised to the extent necessary in order to any. f 
prevent a previously disallowed claim under either subsections (a) or affilia 
(b) of section 7, where there has been an allownace under one subsec- 


: ; ; “ees perso 
tion, as the case may be, from again being denied under G. R. 6586. expen 
The bill requires all religious organization claimants to petition the uead 
Commission within 30 days from the effective date of the bill, if en- nishin 
acted, for a rehearing and adjudication of its claim. servic 

Clause 6 of the bill provides that the Commission adjudicate all forces 
claims filed under the proposed subsection ‘“(h)” not later than in see 
December 31, 1955. Inasmuch as the Commission has completed Augu: 
and closed its files relative to the religious organization claims filed tion 8 
under section 7 of the War Claims Act of 1948, as amended, it is out of 
recommended that “March 31, 1956” be substituted for “December 31, (b) 
1955” to permit an orderly settlement process to be set up and main- ing in 
tained for these voluminous claims. the U 

Moreover, with respect to the use of the term “adjudicate” at line hers ¢ 
10, page 1; lines 9 and 25, page 2; and line 2, page 3, it is recommended ican c 
that there be substituted therefor the term “determine according to be cor 
law.” The purpose for this recommendation is to bring the language for th 
of the bill into conformity with the language of the statutes presently schoo! 
being administered by the Commission. : pensa: 

The estimated cost of H. R. 6586, if enacted, would be approx its edi 
mately $8,000,000 of which $900,000 would be required for making (c) 
awards under subsection (a) of section 7 and $6,929,945 would be the posses 
amount required for making awards under subsection (b) of section 7. substs 
The claims would be payable from the War Claims Fund. In this prewa 
connection, an analysis of the War Claims Fund as of May 13, 1959, Densa’ 
discloses an available balance of approximately $13,000,000 which the h 
will remain in the fund after completion of all presently authorized the ti 


claims programs. Was mr 
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In the event that H. R. 6586 receives the favorable consideration 
of your committee, the Commission would appreciate the opportunity 
to consult with the committee concerning certain other technical 
changes of less importance which may be recommended. 

The Commission has been informed that while there is no objection 
to the submission of this report, the views of the Bureau of the Budget 
are expressed in a letter to the committee on H. R. 6586. 

Sincerely yours, 
Wuitney GILLILLAND, 
Chairman; 





CHANGES IN EXISTING LAW 


In compliance with clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, »s intro- 
duced, are shown as follows (new matter is printed in italics, existing 
law in which no chage is proposed is shown in roman): 


Secrion 7 or THE War Cuiarms Act or 1948 
RELIGIOUS ORGANIZATIONS 


Sec. 7. (a) The Commission is authorized to receive, adjudicate 
according to law, and provide for the payment of any claim filed by 
any religious organization functioning in the Philippine Islands and 
affiliated with a religous organization in the United States, or by the 
personnel of any such Philippine organization, for reimbursement of 
expenditures incurred, or for payment of the fair value of supplies 
used, by such organization or such personnel for the purpose of fur- 
nishing shelter, food, clothing, hospitalization, medicines and medical 
services, and other relief in the Philippines to members of the armed 
forces of the United States or to civilian American citizens (as defined 
in section 5) at any time subsequent to December 6, 1941, and before 
August 15, 1945. Any claim allowed under the provisions of this sec- 
tion shall be certified-to the Secretary of the Treasury for payment 
out of the War Claims Fund established by section 13 of this Act. 

(b) That any such religious organization or its personnel function- 
ing in the Philippines and affiliated with a religious organization in 
the United States, which furnished relief in the Philippines to mem- 
bers of the Armed Forces of the United States or to civilian Amer- 
lean citizens in accordance with the provisions of subsection (a) shall 
be compensated from the War Claims Fund, as hereinafter provided, 
for the loss and damage sustained as a consequence of the war to its 
schools, colleges, universities, scientific observatories, hospitals, dis- 
pensaries, orphanages, and other property or facilities connected with 
its educational, medical, or welfare work. 

(c) That any such affiliated organization furnishing relief which 
possessed any interest in, and whose personnel of American citizens 
substantially composed the administrative staff of, any hospital whose 
prewar facilities and capacity have not been restored shall be com- 
pensated in an amount sufficient to enable such organization to replace 
the hospital’s facilities and capacity equal to that which existed at 
the time of the outbreak of the war, irrespective of what disposition 
was made subsequently of the land, buildings, and contents. 
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© (d) That claims filed pursuant to subsection (b) shall be deter- 
mined and paid upon the basis of postwar cost of replacement which 
shall be ascertained by the War Claims Commission. In making such 
determinations the Commission shall utilize but not be limited to the 
factual information and evidence contained in the records of the 
Philippine War Damage Commission; the technical advice of experts 
in the field; the substantiating evidence submitted by the claimants; 
and any other technical and legal means by which fair and equitable 
postwar replacement costs shall be determined. 

(e) The Commission is hereby authorized and directed to proceed 
at once with the necessary investigation, study, and establishment of 
procedures in order to determine the replacement costs of the claims 
to be filed under subsections (b) and (ce), using as a basis for beginning 
such investigation and study the evidence contained in the claims of 
those religious organizations or their personnel which have already 
filed and are eligible to be paid under the terms of subsection (a) of 
this section. 

(f) All claims under subsections (b) and (c) must be filed on or 
before October 1, 1952; and not later than March 31, 1953, the Com- 
mission shall adjudicate according to law and provide for the payment 
of any claim filed pursuant to this section. In any case in which any 
money is payable as a result of subsections (b) and (c) to a religious 
organization or its personnel functioning in the Philippines, such 
money shall be paid upon request of such organization to its affiliate 
in the United States: Provided, That all money thus paid to such 
affiliated religious organization in the United States shall be used by 
such affiliate for the purpose of restoring the educational, medical, 
and welfare facilities described in subsections (b) and (c) and located 
in the Philippines. 

(g) The Commission shall expedite the payments under this section 
without reducing payment of claims of American civilian internees 
and prisoners of war filed before March 31, 1953, pursuant to the 
provisions of sections 5 and 6 of this Act. 

(h) Notwithstanding the provisions of subsections (a), (b), and (c) of 
this section relating to eligibility, and subsection (f) relating to the time 
within which claims must be filed, adjudicated, and paid, the Commission 
és authorized to adjudicate and provide for the payment of any claim filed 
by any religious organization functioning in the Philippine Islands for 
reimbursement of expenditures incurred or for payment of the fair value 
of supplies used by such organization for the purpose of furnishing 
shelter, food, clothing, hospitalization, medicines, and medical services 
and other relief in the Philippines to members of the Armed Forces of 
the United States or to civilian American citizens (as defined in section 5) 
at any time subsequent to December 6, 1941, and before August 15, 1945, 
and to adjudicate and provide for payment of any claim by any religious 
organization functioning in the Philippine Islands for the loss and 
damage sustained as a consequence of the war to its schools, colleges, 
uniersities, scientific observatories, hospitals, dispensaries, orphanages, 
and other property or facilities connected with its educational, medical, 
or welfare work in the Philippine Islands: Provided, That such religious 
organization (1) is of the same denomination as a religious organization 
Sunetioning in the United States; (2) has filed its claim in the Commission 
on or before October 1, 1952; (8) has received an award for war damages 
Jrom the Philippine War Damage Commission under the provisions of 
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the Philippine Rehabilitation Act of 1946, as amended; (4) has not 
previously received an award from the Commission under section 7; (5) 
shall petition the Commission within thirty days from the effective date 
hereof for a rehearing and adjudication of its claim: And provided further, 
That (6) the Commission shall adjudicate all claims filed under this 
subsection not later than December 31, 1955, and shall certify such 
claims as may be allowed to the Secretary of the Treasury for payment 
out of the War Claims Fund established by section 13 of this Act; (7) all 
payments shall be made to an organization or individual in the United 
States designated by the claimant, and all money thus paid shall be used 
for the purpose of restoring the educational, medical, and welfare facilities 
described hereinabove. 


© 
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AMENDING TITLE III OF THE PUBLIC HEALTH SERVICE 


ACT TO ESTABLISH A NATIONAL LIBRARY OF MEDI- 
CINE 





Jury 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Dies, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


{To accompany 8. 3430] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (S. 3430) to amend title II] of the Public Health 
Service Act, and for other purposes, having considered the same, re- 


ort favorably thereon with amendments and recommend that the 
ill do pass. 


The amendments are as follows: 

Page 7, lines 2 and 3, strike out the words “after consultation with” 
and insert in lieu thereof ‘“‘in accordance with the direction of”’. 
Page 7, line 3, strike out the words “in or near the District of Co- 
umbia’’, 


PURPOSE OF LEGISLATION 


The bill has as its objective the advancement of the national health 
and welfare by the creation of a National Library of Medicine, to 
which would be transferred the existing Armed Forces Medical 
Library. Hearings were held by the Subcommittee on Health and 
Science on June 11, 1956, during which testimony was received from 
Government officials and representatives of the medical profession. 

hese witnesses unanimously supported passage of this legislation as 
&most important contribution to medical research and to the national 
welfare. The Assistant Secretary of Defense (Health and Medical), 
speaking for his Department and for the Surgeons General of the Army, 
the Navy, and the Air Force, recommended passage of the bill, as did 
the Deputy Surgeon General of the Public Health Service and the 
Librarian of Congress. Representatives of the American Medical 
Association and the Society of Medical Consultants to the Armed 
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Forces recommended prompt action. A communication was received 
from the Chief Medical Director of the Veterans’ Administration in 
favor of the bill, and many letters and telegrams were received from 
physicians, dentists, and medical educators throughout the country 
urging passage of the bill. No single voice was raised in dissent, 
against the establishment of a National Library of Medicine. 


NEED FOR LEGISLATION 


The Armed Forces Medical Library is the largest and most impor- 
tant medical library in the world. In the 120 years since it was 
founded, it has become a great national medical resource. Difficul- 
ties of operation have arisen because no clear statutory authority 
exists for many of the functions which the library now serves. The 
library is inadequately housed in a building where its collections are 
threatened by loss from fire and by damage through exposure to the 
weather. Its administrative placement in the Department of Defense 
is awkward, and its financial support has. been subject to wide fluctua- 
tions. The committee firmly believes that a firm statutory base for 
the operations of the library should be provided, and that it should 
be recognized by law as the National Library of Medicine which, in 
fact, it already is. The library should be provided with proper hous- 
ing as promptly as possible, and should be administratively placed 
under the auspices of the Public Health Service where contact with 
and participation in programs of medical research will provide the 
best environment for the library’s proper functioning and continuing 
growth. 


SUMMARY OF H. R. 11524 


The bill amends title ITI of the Public Health Service Act by adding 
a new part H. Section 371 would establish in the Public Health 
Service a National Library of Medicine. Section 372 specifies the 
functions of the library; it authorizes the acquisition of materials, the 
organization of the collections, and mechanisms for making the collec- 
tions available for use. The committee wishes to place particular 
emphasis on that portion of this section which makes clear that it is 
one of the functions of the library to make available to the public its 
facilities for research or its bibliographic, reference, or other services. 
Section 373 establishes a Board of Regents of the National Library 
of Medicine, to consist of the Surgeons General of the Public Health 
Service, the Army, the Navy, and the Air Force, the Chief Medical 
Director of the Veterans’ Administration, the Assistant Director for 
Biological and Medical Sciences of the National Science Foundation, 
and the Librarian of Congress, all ex officio, and 10 members appointed 
by the President, selected from among leaders in medicine, dentistry, 
public health, and related fields. Section 374 authorizes the accept- 
ance of gifts by the library; and section 375 defines certain terms used 
in the bill. Section 376 authorizes the appropriation of funds 
“sufficient for the erection and equipment of suitable and adequate 
buildings and facilities for use of the library.” The committee has 
been informed that preliminary estimates already prepared indicate 
that the cost of such buildings and equipment might be between 
6 and 7 million dollars. Section 377 provides for the transfer of the 
existing Armed Forces Medical Library, its collections and facilities. 
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AMENDMENT OF SECTION 376 


The bill as passed by the Senate specified that the library be located 
in or near the District of Columbia. It was the opinion of the com- 
mittee that the question of location should preferably be left to the 
judgment of the Board of Regents. As amended, the pertinent portion 
of section 376 now reads: 


The Administrator of General Services is authorized to 
acquire, by purchase, condemnation, donation, or otherwise, 
a suitable site or sties, selected by the Surgeon General 
after consultation with the Board, for such buildings and 
facilities and to erect thereon, furnish, and equip such 
buildings and facilities. 


The reports of the Government departments and agencies on the 
companion bill H. R. 11524 are as follows: 


DeparRTMENT OF Heattu, EpucaTion, AND WELFARE, 
Washington, June 13, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

Drar Mr. CuarrMan: This is in response to vour request of June 
6, 1956, for a report on H. R. 11524, a bill to amend title III of the 
Public Health Service Act, and for other purposes. 

The bill would amend the Public Health Service Act by adding 
to title III a new part H to establish in the Public Health Service 
a National Library of Medicine, and to transfer thereto the Armed 
Forces Medical Library. 

The Surgeon General would be assisted in the administration of the 
National Library of Medicine by a Board of Regents consisting of the 
Surgeons General of the Public Health Service, the Army, the Navy, 
and the Air Force, the Chief Medical Director of the Department of 
Medicine and Surgery of the Veterans’ Administration, the Assistant 
Director for Biological and Medical Sciences of the National Science 
Foundation, and the Librarian of Congress, all as ex officio members, 
and 10 members appointed by the President with the advice and 
consent of the Senate. The Board would elect its own Chairman but 
would receive staff services from the Public Health Service. 

Among the duties of the Board would be to advise and make recom- 
mendations to the Surgeon General with respect to the acquisition of 
library materials; the scope, content, and organization of library serv- 
ices; and the rules under which its materials, publications, facilities, 
and services would be made available to various kinds of users. The 
Surgeon General would be required to include in bis annual report to 
the Congress a statement covering the recommendations made to him 
by the Board and the disposition thereof. 

The Surgeon General would be authorized to prescribe rules, after 
obtaining the advice and recommendations of the Board, under which 
the library would make available its services, publications, facilities, 
and materials. Such rules could provide for the making of charges in 
appropriate cases, as well as for loan and exchange arrangements. 

he bill would also authorize construction of suitable buildings and 
facilities for the library on a site, in or near the District of Columbia, to 
be selected after consultation with the Board. 
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This Department is in complete accord with the proposal to give 
appropriate recognition and support to this important library as a 
national health resource. We also agree that it is urgent to move 
promptly for the protection of the unique and indispensable collection 
of the present Armed Forces Medical Library. We believe that loca- 
tion of the National Library of Medicine within the Public Health 
Service will offer maximum opportunities for increasing the library’s 
usefulness as a central national resource for public and private effort 
in the promotion and maintenance of better health—as an aid to medi- 
cal research, to clinical medicine, and to public health. 

Since a representative of this Department testified in detail during 
the hearings on this proposal before your Subcommittee on Health and 
Science on June 11, we are not including here any detailed comment on 
the provisions of the bill. In our opinion, however, H. R. 11524 would 
provide a desirable and workable statutory base for increasing the 
usefulness of this outstanding library, and we recommend its enact- 
ment by the Congress. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 

Sincerely yours, 
M. B. Fotsom, Secretary. 


Veterans’ ADMINISTRATION, 
Washington, D. C., June 18, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Priest: This is in further reply to your letter of June 1, 
1956, requesting a report by the Veterans’ Administration on H. R. 
11524, 84th Congress, a bill to amend title III of the Public Health 
Service Act, and for other purposes. 

The purpose of the bill is to establish in the Public Health Service a 
National Library of Medicine, to be located in or near the District of 
Columbia, in order to assist the advancement of medical and related 
sciences, and to aid the dissemination and exchange of scientific and 
other information important to the progress of medicine and to the 
public health. 

Under the provisions of the bill, the Surgeon General of the Public 
Health Service, through the library, would acquire, organize, and make 
available to public and private agencies and individuals publications, 
materials, facilities, or services, with or without charge in accordance 
with rules prescribed by the Surgeon General. 

The bill provides for the establishment of a Board of Regents of the 
National Library of Medicine consisting of the Surgeons General of the 
Public Health Service, the Army, Navy, and Air Force; the Chief 
Medical Director of the Veterans’ Administration; the Assistant 
Director for Biological and Medical Sciences of the National Science 
Foundation; and the Librarian of Congress. In addition, 10 members 
appointed by the President from among leaders in the scientific, 
medical, or public affairs fields would serve on the Board. The Board 
would act in an advisory capacity to the Surgeon General on important 
matters of policy with regard to the library. 
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All civilian personnel, equipment, library collections, records, funds, 
and unexpended balances of appropriations which relate primarily to 
the functions of the Armed Forces Medical Library, as determined by 
the Bureau of the Budget, would be transferred to the Public Health 
Service for use in the administration and operation of the proposed 
National Library of Medicine. 

The Veterans’ Administration is in full accord with the objectives 
of the bill. A well-organized and well-operated medical library 
service has long been recognized in the Department of Medicine and 
Surgery of the Veterans’ Administration as a most essential facility 
in the care and treatment of the sick and disabled veteran. Basic 
collections of medical literature are maintained and extensively 
utilized in each of the 173 hospitals and in the regional offices of this 
agency. In addition, a medical and general reference library in the 
central office serves the central office staff and provides supplementary 
assistance to the field station libraries. 

The existing Armed Forces Medical Library has been an invaluable 
source of essential supplementary assistance to the Department of 
Medicine and Surgery of the Veterans’ Administration. Requests 
for photostats and interlibrary loans of medical literature are received 
in our central office library from all field installations of the agency 
throughout the country. Statistics for the period 1949 to date indicate 
that approximately one-third of the total material requested by our 
installations has been supplied by the Armed Forces Medical Library. 
Last year, there were somewhat in excess of 2,000 requests from the 
field which were referred to the Armed Forces Medical Library. 
This figure involves only those requests which were routed through 
the normal channels of the Veterans’ Administration library service. 
It does not include the many requisitions made directly upon the 
Armed Forces Medical Library by professional staff members, includ- 
ing consultants and attending physicians. 

if the facilities of a library such as the Armed Forces Medical 
Library were not available to the Department of Medicine and 
Surgery, it would be necessary for the Veterans’ Administration to 
attempt to duplicate this source of essential supplementary assistance. 
Actually, it would be futile to attempt to match the present and 
incomparable collection of medical literature available in the Armed 
Forees Medical Library. 

The proposal to preserve and strengthen an important function of 
the Armed Forces Medical Library through statutory establishment 
of an official National Library of Medicine, organized, housed, staffed, 
and operated for the specific purpose of serving the progress of medi- 
cine and the public health is strongly endorsed by the Veterans’ 
Administration. From the standpoint of the Veterans’ Administra- 
tion, the provision to locate the Library in or near the District of 
Columbia is also desirable. 

Advice has been received from the Bureau of the Budget that there 


would be no objection to the presentation of this report to your 
ecmmittee. 


Sincerely yours, 


H. V. Hietey, Administrator. 
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NatTIonat Science FounpatIon, 
OrFIcE OF THE DrREcTOR, 
Washington, D. C., June 11, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Priest: This is in reply to your letter of June 1, 1956, 
requesting the comments of the National Science Foundation with 
regard to H. R. 11524, a bill to amend title III of the Public Health 
Service Act, and for other purposes. 

We believe that the objectives of the proposed bill are extremely 
worthwhile. It is highly important that adequate facilities be avail- 
able for the housing and dissemination of information concerned with 
the medical and related sciences, particularly in connection with a 
library of such distinction. The Public Health Service would be an 
appropriate agency for location of the proposed library. 

e note that section 373 (a) of the bill would authorize a board of 
regents to advise on matters of concern to the proposed library, 
which would include as a member, among others, the Assistant 
Director for Biological and Medical Sciences of the National Science 
Foundation. The Foundation would be pleased to participate in the 
activities of such a board, should it be established. 

The Bureau of the budget has advised us that there isno objection 
to the submission of this report. 

Thank you for giving us the opportunity to comment on this bill. 

Sincerely yours, 
Autan T. Waterman, Director. 





Executive Orrick OF THE PRESIDENT, 
BuREAU OF THE BupGeET, 
Washington, D. C., June 11, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: This will acknowledge your request of 
June 1, 1956, for the views of the Bureau of the Budget on H. R. 
11524, a bill to amend title III of the Public Health Service Act, and 
for other purposes. 

The bill would amend the Public Health Service Act by adding a 
new part H to title III to establish a National Library of Medicine 
within the Public Health Service and to transfer thereto the Armed 
Forces Medical Library. 

The Bureau of the Budget is in agreement with the bill’s objectives 
of creating a National Library of Medicine within the Public Health 
Service and providing proper facilities. In keeping with the sense of 
the Congress as expressed in title V of the Independent Offices Appro- 
priation Act, 1952 (5 U.S. C. 140), it is suggested that section 372 (c) 
of the proposed legislation be amended to provide, insofar as feasible 
and taking into account library practice, that the rules of the library 
shall provide for the imposition of charges in cases in which the 
library’s publications, facilities or services convey a special, identi- 
fiable, added benefit to particular individuals or organizations, such 
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rage 8 to be established in the light of the cost and limited usefulness 
to e oe of the particular publications, facilities or services 
involved. 

Subject to consideration of the above comment, the Bureau of the 
Budget recommends the enactment of the proposed legislation. 

Sincerely yours, 
Rosert E. MERRIAM, 
Assistant to the Director. 


CHANGES IN Existinc Law 


In compliance with clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as passed 
by the Senate, are shown as follows (new matter is printed in italics, 
existing law in which no change is proposed is shown in roman): 


PUBLIC HEALTH SERVICE ACT 


TITLE T1l—GENERAL POWERS AND DUTIES OF PUBLIC 
HEALTH SERVICE 


Part A—RESEARCH AND INVESTIGATIONS 


* - * * * * * 


Parr H—Narionat Liprary or Mepicine 
PURPOSE AND ESTABLISHMENT OF LIBRARY 


Sec. 871. In order to assist the advancement of medical and related 
sciences, and to aid the dissemination and exchange of scientific and other 
information important to the progress of medicine and to the public health, 
there is hereby established in the Public Health Service a National Library 
of Medicine (hereinafter referred to in this part as the “Library’’). 


FUNCTIONS OF THE LIBRARY 


Sec. 872. (a) The Surgeon General, through the Library and subject 
fo the provisions of subsection (c), shall— 

(1) acquire and preserve books, periodicals, prints, films, record- 
ings, and other library materials pertinent to medicine; 

(2) organize the materials specified in clause (1) by appropriate 
cataloging, indexing, and bibliographical listing; 

(3) publish and make available the catalogs, indexes, and bibliog- 
raphies referred to in clause (2); 

(4) make available, through loans, photographie or other copying 
procedures or otherwise, such materials in the Library as he deems 
appropriate; 

(5) provide reference and research assistance; and 

(6) engage in such other activities in furtherance of the purposes 
of this part as he deems appropriate and the Library’s resources 
permit. 

(b) The Surgeon General may exchange, destroy, or otherwise dispose 
any books, periodicals, films, and other library materials not needed 
or the permanent use of the Library. 
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(c) The Surgeon General is authorized, after obtaining the advice and 
recommendations of the Board (established under section 878), to prescribe 
rules under which the Library will provide copies of its publications or 
materials, or will make available its facilities for research or its biblio- 
graphic, reference, or other services, to public and private agencies and 
organizations, institutions, and individuals. Such rules may provide 
for making available such publications, materials, facilities, or services 
(1) without charge as a public service, or (2) upon a loan, exchange, or 
charge basis, or (3) in appropriate circumstances, under contract ar- 
rangements made with a public or other nonprofit agency, organization, 
or wnstitution. 

BOARD OF REGENTS 


Sec. 373. (a) There is hereby established in the Public Health Service 
a Board of Regents of the National Library of Medicine (referred to in 
this part as the “Board’’) consisting of the Surgeons General of the Public 
Health Service, the Army, the Navy, and the Air Force, the Chief Medical 
Director of the Department of Medicine and Surgery of the Veterans’ 
Administration, the Assistant Director for Biolegical and Medical Sci- 
ences of the National Science Foundation, and the Librarian of Congress, 
all of whom shall be ex officio members and ten members appointed by 
the President, by and with the advice and consent of the Senate. The 
ten appointed members shall be selected from among leaders in the various 
fields of the fundamental sciences, medicine, dentistry, public health, 
hospital administration, pharmacology, or scientific or medical library 
work, or in public affairs. At least six of the appointed members shall 
be selected from ameng leaders in the fields of medical, dental, or public 
health research or education. The Board shall annually elect one of the 
appointed members to serve as Chairman until the next election. The 
Surgeon General shall designate a member of the Library staff to act as 
executive secretary of the Board. 

(b) It shall be the duty of the Board to advise, consult with, and make 
recommendations to the Surgeon General on important matters of policy 
in regard to the Library, including such matters as the acquisition of 
materials for the Library, the scope, content and organization of the 
Library's services, and the rules under which its materials, publications, 
facilities, and services shall be made available to various kinds of users, 
and the Surgeon General shall include in his annual report to the Congress 
a statement covering the recommendations made by the Board and the 
disposition thereof. The Surgeon General is authorized to use the services 
of any member or members of the Board in connection with matters 
related to the work of the Library, for such periods, in addition to con- 
ference periods, as he may determine. 

(ec) Each appointed member of the Board shall hold office for a term of 
four years, except that (A) any member appointed to fill a vacancy 
occurring prior to the expiration of the term for which his predecessor 
was appointed shall be appointed for the remainder of such term, and 
(B) the terms of the members first taking office after the date of enactment 
of this part shall expire as follows: three at the end of four years after such 
date, three at the end of three years after such date, two at the end of two 
years after such date, and two at the end of one year after such date, as 
designated by the President at the time of appointment. None of the 
appointed members shall be eligible for reappointment within one year 
after the end of his preceding term. 
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(d) Appointed members of the Board who are not otherwise in the 
employ of the United States, while attending on hemi of the Board or 
otherwise serving at the request of the Surgeon General, shall be entitled 
to receive compensation at a rate to be fixed by the Secretary of Health, 
Education, and Welfare, but not exceeding $50 per diem, including travel 
time, and while away from their homes or regular places of business they 
may be allowed travel expenses, including per diem in lieu of subsistence, 
as authorized by law (6 U. S. C. 73b-2) for persons in the Government 
service employed intermittently. 


GIFTS TO LIBRARY 


Sec. 874. The provisions of section 501 shall be applicable to the 
acceptance and administration of gifts made for the benefit of the Library 
or for carrying out any of its functions, and the Surgeon General shall 
make recommendations to the Secretary of Health, Education, and Wel- 
fare relating to establishment within the Library of suitable memorials to 
the donors. 


DEFINITIONS 


Sec. 375. For purposes of this part the terms “medicine” and “medi- 
cal” shall, except when used in section 373, be understood to include pre- 
ventive and therapeutic medicine, dentistry, pharmacy, hospitalization. 
nursing, public health, and the fundamental sciences related thereto, and 
other related fields of study, research, or activity. 


LIBRARY FACILITIES 


Src. 876. There are hereby authorized to be appropriated sums 
sufficient for the erection and equipment of suitable and adequate buildings 
and facilities for use of the Library in carrying out the provisions of this 
part. The Administrator of General Services is authorized to acquire, 
by purchase, condemnation, donation, or otherwise, a suitable site or 
sites, selected by the Surgeon General after consultation with the Board, 
in or near the District of Columbia for such buildings and facilities and 
to erect thereon, furnish, and equip such buildings and facilities. The 
sums herein authorized to be appropriated shall include the cost of 
preparation of drawings and specifications, supervision of construction, 
and other administrative expenses incident to the work. The Adminis- 
trator of General Services shall prepare the plans and specifications, make 
all necessary contracts, and supervise construction. 


TRANSFER OF ARMED FORCES MEDICAL LIBRARY 


Sec. 877. All civilian personnel, equipment, library collections, other 
personal property, records, and unexrpended balances of appropriations, 
adlocations, and other funds (available or to be made available), which the 
Director of the Bureau of the Budget shall determine to relate primarily 
to the functions of the Armed Forces Medical Library, are hereby trans- 
ferred to the Service for use in the administration and operation of this 
part. Such transfer of property, funds, and personnel, and the other 
provisions of this part, shall become effective on the first day, occurring 
not less than thirty days after the date of enactment of this part, which the 
Director of the Bureau of the Budget determines to be practicable. 


O 
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847m CONGRESS HOUSE OF REPRESENTATIVES | Report 
2d Session No. 2827 





CONSIDERATION OF H. R. 9875 





Juxy 19, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Detaney, from the Committee on Rules, submitted the following 
REPORT 
(To accompany H. Res. 616] 


The Committee on Rules, having had under consideration House 


Resolution 616, report the same to the House with the recommendation 
that the resolution do pass. 


O 
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84rH CONGRESS } HOUSE OF REPRESENTATIVES ~ { Reporr 
2d Session No. 2828 





CONSIDERATION OF S. 3732 





Juty 19, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. O’Net11, from the Committee on Rules, submitted the following 


REPORT 


{To accompany H. Res. 617] 


The Committee on Rules, having had under consideration House 
Resolution 617, report the same to the House with the recommenda- 
tion that the resolution do pass. 


O 
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84rH CONGRESS HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2829 








AUTHORIZING THE SECRETARY OF COMMERCE TO SELL 
CERTAIN WAR-BUILT VESSELS 





Jury 19, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


{To accompany H. J. Res. 676] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the joint resolution (H. J. Res. 676) to authorize the Secretary 
of Commerce to sell certain war-built vessels, having considered the 
same, report favorably thereon with amendments and recommend 
that the joint resolution as amended do pass. 

The amendments are as follows: 

Page 1, line 8, between the word “to” and “a”, insert “the highest 
responsible bidder who is’’. 

Page 2, line 1, delete the comma after the word “‘as”’ and insert “‘is,’”’. 

Page 2, line 9, delete the word ‘‘sales” and insert in lieu thereof the 
word “upset’’. 

Page 3, line 7, delete the words “container ships.’’, and insert in lieu 
thereof the following: 


lift-on-lift-off ships, roll-on-roll-off ships, or other container- 
type ships designed primarily for the handling and carriage of 
consolidated cargo shipments. 


The purpose of the bill is to authorize the Secretary of Commerce 
to sell two vessels to the highest responsible bidder who is a citizen 
of the United States for operation between the United States, Cuba, 
and Mexico on trade routes 3 and 4 which have been designated by the 
Federal Maritime Board as essential in the foreign commerce of the 
United States. From the inception of the Merchant Marine Act, 1936, 
until 1953, these routes were served by a subsidized American operator. 
Subsidized operations were abandoned at that time and the trade 
routes are presently served almost exclusively by foreign-flag vessels. 

The major problems encountered in servicing these routes are the 
extremely high cost of handling cargo and excessive delays in loading 
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and discharging cargo both in Cuba and Mexico. Conventional 
operations by standard-type cargo vessels is far too costly to justify 
the investment required to serve the routes. In order to overcome 
these problems it is proposed to inaugurate an operation whereby cargo 
is placed in large containers which in turn are loaded aboard ships. 
Small parcels would be consolidated and a large part of the export 
packing presently required would be eliminated. It is estimated that 
use of large container units would reduce the present cargo handling 
by up to 75 percent, with a resultant saving in time, Also loss and 
damage through pilferage and handling would be greatly minimized 
or even eliminated. 

The committee is favorably impressed with the desirability of this 
type of operation as the best means yet proposed to rehabilitate 
American-flag operation on these routes. The savings of money and 
time to be achieved by the use of modern methods of cargo handling 
as proposed will offset to some degree the present advantage held by 
foreign-flag operators in the service. It is the aim of the committee 
to do all in its power to encourage the development of more efficient 
transportation of seaborne cargoes, and it may well be that the 
experience gained by the prospective operator on this route will serve 
as a basis for similar operations on other routes. 

Both the Department of Defense and the Department of Commerce 
supported the objectives of the bill. The former, speaking through 
the Deputy Chief of Naval Operations (Logistics), strongly endorsed 
the concept of a container ship operation on these routes both as a 
proving ground for this type of cargo handling and as an addition to 
the active merchant marine providing additional ships available for 
immediate use in a national emergency. 

The bill provides for the sale of two C4—S-B2 type vessels for 
operation on trade routes 3 and 4 to the highest responsible bidder at 
a price not less than that provided in the Ship Sales Act of 1946, less 
depreciation to date of sale. The vessels may be used only on the 
specified trade routes and must be reconditioned for use as container 
ships in such service in American shipyards. 

In order to be economically feasible, ships of the general desi¢n 
of the C4 type and speed of 16 knots are required. A_ thorough 
canvass of the American market revealed no vessels available with 
these characteristics outside of the reserve fleet. It was estimated that 
approximately $3 million would be required to fit these vessels for their 
particular use. 

While the ideal situation would be the use of new, specially designed 
vessels for this service, it would take several years to produce them. 
In the meantime, foreign-flag operators would continue to dominate 
the route. The committee is of the opinion that the course outlined 
in the bill, of selling two presently idle ships to protect the route while 
experience is gained for the design of new vessels, is the best method of 
assuring the return of the American flag to the ports of our nearest 
neighbors after an absence of 3 years. In order to assure that the 
operation be conducted as set forth herein, and vet allow some flexi- 
bility as to choice of type of container ship reconditioning, the com- 
mittee amended the bill to broaden the proposed use of the vessels as— 


lift-on-lift-off ships, roll-on-roll-off ships, or other container- 
type ships designed primarily for the handling and carriage 
of consolidated cargo shipments, 
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This amendment was approved of both the Department of Commerce 
and the Department of the Navy. 

Many hearings before the committee have disclosed a deplorable lag 
in the steamship industry generally to adopt new methods of cargo 
handling, many of which have long since been tried and proven in 
shoreside industries. The willingness of a new operator to invest a 
substantial sum of money to develop greater efficiency in the field 
deserves the encouragement of everyone interested in the development 
of the American merchant marine. 

At the time of committee consideration of this bill, the usual letter 
reports had not been received from the Secretary of Commerce or the 
Secretary of the Navy. However, testimony of the Maritime Ad- 
ministrator and the Deputy Chief of Naval Operations (Logistics) 
was favorable to the bill. The bill has been amended to conform to 
the suggestions of the Maritime Administrator, with one exception. 
He recommended that the particular type of ship to be sold not be 
specified. Your committee felt that the retention of the ship desig- 
nation was important in view of its particular adaptability to the 
proposed service. Your committee strongly recommends that the 
bill do pass. 

The report of the Comptroller General is as follows: 


CompTROLLER GENERAL OF THE UNITep States, 
Washington 25, July 18, 1956. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Dear Mr. CuatrmMan: Further reference is made to vour letter of 
July 11, 1956, acknowledged July 12, requesting our views on House 
Joint Resolution 676, 84th Congress, 2d session. 

We are advised that following hearings before your committee 
yesterday, July 17, House Joint Resolution 676 was amended to 
provide authorization for the sale from the reserve fleet of two C4-S- 
B2 type ships to “the highest responsible bidder who is a citizen of 
the United States’ with the “upset prices [being] the sales prices 
computed under the Merchant Ship Sales Act of 1946, as of January 
15, 1951, depreciated (after reduction for residual value) on a straight 
line basis for the period from January 15, 1951, to the date of execution 
of the contract of sale, on the basis of the portion of a twenty-year 
useful life of the vessels remaining after January 15, 1951.” 

While the restrictive use of the vessels and other conditions imposed 
by the bill upon the purchaser probably will materially limit the 
number of bids for such vessels, we believe that the amendment to 
require competitive bidding, with upset prices, is a desirable means of 
obtaining the most reasonable prices and of avoiding any criticism 
of favoritism to a particular operator. 

Accordingly, we perceive no objection to the pricing provision of 
House Joint Resolution 676, as amended. 

Sincerely yours, 
JosEPpH CAMPBELL, 
Comptroller General of the United States. 


There are no changes in existing law. 
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84TH CONGRESS t HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2831 





CERTAIN CASES IN WHICH THE ATTORNEY GENERAL HAS 
SUSPENDED DEPORTATION PURSUANT TO SECTION 244 (a) (5) 
OF THE IMMIGRATION AND NATIONALITY ACT 





Jury 20, 1956.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Watrer, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany 8. Con. Res. 84] 


The Committee on the Judiciary, to whom was referred the con- 
current resolution (S. Con. Res. 84) favoring the suspension of deporta- 
tion in the cases of certain aliens, having considered the same, report 
favorably thereon without amendment and recommend that the 
concurrent resolution do pass. 


PURPOSE OF THE CONCURRENT RESOLUTION 


The purpose of the concurrent resolution is to record congressional 
approval in accordance with Public Law 414 of the 82d Congress of 
suspension of deportation in certain cases in which the Attorney 
General has suspended deportation pursuant to section 244 (a) (5) 
of the Immigration and Nationality Act. 


GENERAL INFORMATION 


This resolution includes certain cases in which the Attorney General 
has exercised the discretionary authority granted to him under the 
Immigration and Nationality Act to suspend the deportation of certain 
aliens deportable as former subversives, criminals, immoral persons, 
violators of the narcotic laws or violators of the alien registration laws. 
The cases have been referred to the Congress by the Attorney General 
under the procedure prescribed in the act which requires affirmative 
approval by both the Senate and House of Representatives in this 
type of case before the act of the Attorney General in suspending 
deportation may become final and the erry status of the alien 
adjusted to that of an alien lawfully admitted for permanent residence. 
In a majority of the cases the aliens were originally lawfully admitted 
to the United States, they have long periods of residence, and they 
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have close family ties in this country. In each case which is recom- 
mended for approval, a careful check has been made to determine 
whether or not the alien has met the requirements of the law, is of 
good moral character, and his case presents strong equities which 
would warrant the grant of suspension of deportation. tn each case 
if has been administratively found that the alien has effected a genuine 
reformation. 

Under the provisions of section 244 (a) (5) of the Immigration and 
Nationality Act, the Attorney General is granted the discretionary 
authority, upon application by the alien, to adjust the status of certain 
aliens who have committed acts making them deportable as sub- 
versives, criminals, immoral persons, violators of the narcotic laws, or 
violators of the alien registration laws, through a suspension of depor- 
tation procedure. This form of discretionary relief is available to the 
deportable alien within those categories upon a showing (1) of 10 
years’ continuous physical presence in the United States following the 
commission of an act or the assumption of a status constituting a 
ground for deportation; (2) that he has not been served with a final 
order of deportation up to the time of his application for suspension; 
(3) that he has been a person of good moral character during the 
required period of physical presence; and (4) that his deportation 
would result in exceptional and extremely unusual hardship to himself 
or to his spouse, parent or child, who is a citizen or an alien lawfully 
admitted for permanent residence. 

Prior to December 24, 1952, the effective date of the Immigration 
and Nationality Act and since 1940, there has been in effect a suspen- 
sion of deportation procedure under which the Attorney General has 
had discretionary authority to adjust administratively the status of 
certain deportable aliens under conditions specified in the law. How- 
ever, under the procedure as it existed prior to December 24, 1952, the 
Attorney General was specifically demed the authority to grant sus- 
pension of deportation to aliens deportable as former subversives, 
criminals, immoral persons, and physical and mental defectives under 
the provisions of section 19 (d) of the Immigration Act of 1917. While 
the absolute bar to suspending the deportation of aliens in such cate- 
gories has been removed, section 244 (a) (5) of the Immigration and 
Nationality Act sets forth precise standards for determination of 
whether or not the individual cases merit the administrative relief 
made available to the deportable alien. Under the procedure pre- 
scribed, the Attorney General is required to report each case in which 
he suspends deportation under section 244 (a) (5) of the act to the 
Congress, and affirmative congressional approval is required in each 
case before the suspension of deportation becomes final and the status 
of the alien can be adjusted to that of a permanent resident. 

Included in the concurrent resolution are 69 cases. Of the 66 cases 
referred to the Congress on January 17, 1956, 65 have been approved 
and are included in this concurrent resolution, and 1 case has been 
held for further study and investigation. Three cases which were 
previously held for further study and investigation have now been 
approved and are included in the resolution, as well as one case which 
was submitted to the Congress in error under section 244 (a) (1) rather 
than section 244 (a) (5). 
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The recommendations of the Attorney General in each case included 
in the concurrent resolution are in the custody of the Committee on 
the Judiciary and are available for inspection by Members of the 
House of Representatives. 

Upon consideration of all the facts in each case included in the 
concurrent resolution, the committee is of the opinion that Senate 
Concurrent Resolution 84 should be enacted and accordingly recom- 
mends that it do pass. 
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84rH CoNGRESS } HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2834 





AUTHORIZING THE SECRETARY OF THE INTERIOR TO 
CONSTRUCT, OPERATE, AND MAINTAIN THE WASHOE 
RECLAMATION PROJECT, NEVADA AND CALIFORNIA 





Juty 20, 1956.—Ordered to be printed 





Mr. Enate, from the committee of conference submitted the 
following 


CONFERENCE REPORT 


{To accompany 8. 497] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the House to the bill (S. 497) to author- 
ize the Secretary of the Interior to construct, operate, and maintain 
the Washoe reclamation project, Nevada and California, having met, 
after full and free conference, have agreed to recommend and do 
recommend to their respective Houses as follows: 

That the Senate recede from its disagreement to the amendments 
of the House and agree to the same with an amendment as follows: 

In lieu of the language inserted by the House amendment, insert 
the following: That, for the purposes of furnishing water for the irriga- 
tion of approximately fifty thousand acres of land in the Carson and 
Truckee River Basins, Nevada and California, providing drainage service 
to approximately thirty-one thousand acres of land therein, firming the 
existing water supplies of lands under the Truckee River storage project 
and the Newlands project, controlling floods, providing hydroelectric 
power, development of fish and wildlife resources, and for other beneficial 
purposes, the Secretary of the Interior is authorized to construct, operate, 
and maintain the Washoe reclamation project consisting of two principal 
reservoirs at the Stampede and Watasheamu sites, together with other 
necessary works for the impounding, diversion, and the delivery of water, 
the generation and transmission of hydroelectric power, and the drainage 
of lands. The dam at the Stampede site shall be so constructed as to per- 
mit its ultimate enlargement to a height at which the reservoir will have a 
capacity of approximately one hundred and seventy-five thousand acre-feet. 

Sec. 2. (a) In constructing, operating, and maintaining the works 
authorized in section 1 of this Act, the Secretary shall be governed by the 
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Federal reclamation laws (Act of June 17, 1902, 32 Stat. 389, and Acts 
amendatory thereof or supplementary thereto) except as is otherwise 
provided in this Act. 

(b) Any contract entered into under section 9, subsection (d) of the 
Reclamation Project Act of 1939 (53 Stat. 1187, 1193; 43 U.S. C., 1952 
edition, sec. 458h) for payment of those portions of the costs of con- 
structing, operating, and maintaining the Washoe reclamation project 
which are properly allocable to irrigation and drainage and which are 
assigned to be paid by the contracting organization may provide for the 
repayment of the portion of the construction cost of the project assigned 
to any project contract unit or, if the contract unit be dinded into two 
or more irrigation or drainage blocks, to any such block over a period of 
not more than fifty years, exclusive of any permissible development 
period, or as near thereto as is consistent with the adoption and operation 
of a variable payment formula which, being based on full repayment 
within the period stated under normal conditions, permits variance in 
the required annual payments in the light of economic factors pertinent 
to the ability of the organization to pay: Provided, That any contract for a 
supplemental water supply for irrigation under this Act may omit provi- 
sions complying with the third sentence of paragraph (a) of section 46 
of the Act of May 25, 1926 (44 Stat.649) af such contract, in lieu of such 
provisions, provides that the pro rata share of the irrigation allocation 
which is attributable to furnishing irrigation benefits, in each particular 
year, to land held in private ownership by any one owner in excess of one 
hundred and sixty irrigated acres, shall be returned with interest deter- 
mined in accordance with subparagraph (c) of this section, except that 
such payment for the excess lands shall not exceed an amount equal to 
the increased payment capacity of the excess lands, as determined by the 
Secretary of the Interior, resulting from the supplemental water supply. 

(c) Notwithstanding any other provision of law to the contrary, all 
net revenues derived from the sale of commercial power from the Washoe 
reclamation project shall be applied, first, to the amortization of that 
portion of the cost of constructing the project which is allocated to com- 
mercial power with interest on the unamortized balance thereof at the 
average rate (which rate shall be certified by the Secretary of the Treasury) 
paid by the United States on its marketable long-term securities outstand- 
ang on the date of this Act, and thereafter to the amortization of that 
portion of the cost of constructing the project which is allocated to irrigation 
but which is beyond the ability of the contracting irrigation organizations 
to repay as provided above, including interest that would have been paid 
by the irrigators on that portion of the irrigation allocation attributable 
to furnishing irrigation benefits to excess lands which is not repaid under 
section 2 (b) above: Provided, That the Secretary, prior to the delivery of 
project water supplies, shall have entered into a contract or contracts 
with an organization or organizations as defined in paragraph 2 (g) of 
the Reclamation Project Act of 1939 (68 Stat. 1187) which have the 
capacity to levy assessments upon all taxable real property located within 
their boundaries to assist in making repayments. 

(d) Water users in Alpine County, California, shall have the oppor- 
tunity to contract for project water made available by the Watasheamu 
Reservoir before such project water is offered for the development of any 
new land in Nevada. Should any such project water be contracted for 
by Alpine County water users, then in that event such users shail be 
permitted to exchange such water for existing rights to natural flow or 
stored water af the West Carson River. 
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(e) The use of waters of the Little Truckee River solely for the generation 
of electric power by the Washoe project shall not impair or preclude the 
appropriation of such waters in future for beneficial consumptive 
use within the Little Truckee River watershed in California to the same 
extent as such waters may be presently available for such appropriation 
in the State of California: Provided, That if and when an interstate 
compact covering the distribution and use of the waters of the Truckee 
and Carson Rivers is approved by the Legislatures of the States of Cali- 
fornia and Nevada had consented to by Congress, the operation of the 
Washoe reclamation project shall be in conformance with such compact, 
and the foregoing restriction shall not apply. 

Sec. 3. The Secretary is authorized to investigate, plan, construct, 
operate, and maintain minimum basic facilities for access to, and for the 
maintenance of public health and safety and the protection of public 
property on, lands withdrawn or acquired for the development of the 
Washoe project, to conserve the scenery and natural, historic, and arche- 
ologie objects, and to provide for public use and enjoyment of the same and 
of the water areas created by this project by such means as are consistent 
with its primary purposes. The Secretary is authorized to withdraw 
from entry or other disposition under the public land laws such public 
lands as are necessary for the construction, operation, and maintenance 
of said minimum basic facilities and for the other purposes specified in 
this section and to dispose of such lands to Federal, State, and local 
governmental agencies by lease, transfer, exchange, or conveyance upon 
such terms and conditions as will best promote their development and 
operation in the public interest. The Secretary is further authorized to 
investigate the need for acquiring other lands for said purposes and to 
report thereon to the Committees on Interior and Insular Affairs of the 
Senate and House of Representatives, but no lands shall be acquired 
solely for any of these purposes other than access to project lands and the 
maintenance of public health and safety and the protection of public 
property thereon without further authorization by the Congress. All 
costs incurred pursuant to this section shall be nonreimbursable and 
nonreturnable. 

Sec. 4. Facilities shall be provided for the development of the fish and 
wildlife resources of the project area including facilities to permit increased 
minimum water releases from Lake Tahoe and restoration of the Pyramid 
Lake fishery. The cost of such facilities, including operation and main- 
tenance, shall be nonreimbursable. The cost to the Federal Government 
of constructing these facilities shall not exceed $2,000,000. This amount 
shall not include the cost of measures undertaken, pursuant to section 2 
of the Act of August 14, 1946 (60 Stat. 1080, 16 U. S. C. 661a), to 
mitigate damages to fish and wildlife resources occasioned by the Washoe 
project as authorized by section 1 of this Act. 

Sec. 5. There is hereby authorized to be appropriated for construction 
of the Washoe reclamation project the sum of $43,700,000 plus such 
amounts, if any, as may be required by reason of changes in construction 
costs as indicated by engineering cost indices applicable to the types of 
construction involved therein poe in addition thereto, such sums as may 


be required to operate and maintain the project: Provided, That the 
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appropriation of funds for the construction, operation, or maintenance 


of facilities authorized by section 4 of this Act shall not be from the 
reclamation fund. 


And the House agree to the same. 


Criarr ENGLE, 
Wayne N. ASPINALL, 
A. L. Mruuzr, 

Managers on the Part of the House. 
Cumton P. ANDERSON, 
Aan BrBie, 

Grorce W. Matong, 

Managers on the Part of the Senate. 








STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on amendments of the House to 
the bill (S. 497), to authorize the Secretary of the Interior to construct, 
operate, and maintain the Washoe reclamation at 8 Nevada and 
California, submit the following statement in explanation of the effect 
of the action agreed upon and recommended in the accompanying 
conference report: 

The conference committee agreed on language which results in two 
changes in the House-passed bill. The first change is the addition of 
a provision which requires that the organization contracting with the 
Secretary of the Interior for repayment of project costs must have the 
capacity to levy assessments upon all taxable real property located 
within the boundaries of the organization. We believe that this is a 
desirable provision in the legislation. The construction and opera- 
tion of reclamation projects contribute materially to the economy of 
the area where they are located. All the people in the area benefit 
from these developments, not just the direct project beneficiaries. 
We believe it appropriate in recognition of these indirect benefits that 
small assessments be levied upon all taxable real property within the 
boundaries of the organization to assist in repayment of project costs. 
This provision was not deleted by the House committee—the com- 
mittee acted on the House bill, which did not include this provision. 

The other change adopted by the conference committee to the 
House-passed bill relates to project excess lands. The Senate-passed 
bill exempted lands receiving supplemental water under the Washoe 
project from the excess lands provisions of reclamation law. The 
House-passed bill retained such excess lands provisions but provided 
an alternative procedure which the organizations could follow if they 
desired water service to lands without compliance with excess lands 
provisions. This alternative procedure would require that interest be 
paid on the pro rata share of the irrigation allocation attributable to 
furnishing irrigation benefits to excess lands receiving supplemental 
water. Such a procedure would remove the subsidy from serving 
excess lands. The Senate conferees expressed the belief that the 
House language would require payments from excess lands greater 
than the additional payment capacity resulting from the supplemental 
water supply. They pointed out that the high elevation of the lands, 
the short growing season, and the type of crops grown in the area 
limited the capability of the lands and the financial returns there- 
from. In recognition of these facts, the conference committee agreed 
upon substitute language which retained the House provision for 
interest payment on excess lands but qualified the provision by limit- 
ing such payment to an amount equal to the increased payment 
capacity of the excess lands resulting from the supplemental water 
supply. The determination as to the increased payment capacity of 
the excess lands would be made by the Secret of the Interior. 
That part of the cost attributable to serving supplemental water to 
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excess lands which the Secretary determines to be in excess of the 
increased payment capacity of such lands would have to be repaid 
with interest from power revenues. It is the intention of the House 
conferees that the Federal taxpayers shall be made whole with respect 
to the cost to the Federal Government attributable to serving excess 
lands and that the repayment of such costs should come from project 
revenues. 

Crarr ENG3E, 

Wayne N. ASPINALL, 

A. L, Minuer, 

Managers on the Part of the House. 
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FURTHERING THE ECONOMIC AND EFFICIENT OPERATION OF 
THE BUSINESS OF THE POST OFFICE DEPARTMENT BY THE 
ESTABLISHMENT OF A POSTAL SERVICE AUTOMATIC EQUIP- 
MENT PROGRAM 





Juty 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Moss, from the Committee on Post Office and Civil Service, 
submitted the following 


REPORT 


[To accompany H. R. 8353] 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (H. R. 8353) to further the economic and efficient 
operation of the business of the Post Office Department by the ex- 
pansion of the existing research and development program of such 
department and the establishment of a postal service automatic 
equipment program, and for other purposes, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill, as amended, do pass. 

The amendments are as follows: 

; 1. Page 2, strike out lines 6 to 22, inclusive, and insert in lieu 
thereof— 


General is specifically authorized and directed to establish, 
administer, and maintain in the Post Office Department, on a 
continuing basis, in conformity with this Act, such Act of 
August 16, 1949, and other applicable law, a special program 
of research, development, improvement, experimental use 
and operation, and practical utilization, with respect to auto- 
matic machines, automatic equipment, and other automatic 
devices for the postal service and postal operations (herein- 
after referred to as the “postal service automatic equipment 
program” and more particularly described and set forth in 
section 3 of this Act). 


2. Page 3, lines 3, 13, 17, and 21, and page 4, lines 8 and 14, strike 
out “post offices” and insert in lieu thereof ‘“ postal installations”. 
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3. Page 3, line 4, strike out beginning with “in the light” and all 
that follows down through “postal operations” in line 7. 

4. Page 3, line 14, immediately before the period insert “to the ex- 
tent available’. 

5. Page 3, line 20, after “studies, are” insert “available and’. 

Amend the title so as to read: 


A bill to further the economic and efficient operation of 
the business of the Post Office Department by the establish- 
ment of a postal service automatic equipment program, and 
for other purposes. 


PURPOSE OF AMENDMENTS 


The first amendment to the text of the bill deletes language in the 
introduced bill relating to the existing research and development 
program of the Post Office Department in order to clarify the intention 
of the bill that the Postmaster General establish and maintain a special 
“postal service automatic equipment program,” including research, 
development, and practical utilization of modern automatic, mechan- 
ical, electronic, and other devices, to improve postal operations, in 
conformity with this legislation and existing law but over and above 
the actions previously taken under existing law. 

The second amendment to the text of the bill is designed to insure 
that the automatic equipment program be extended to postal installa- 
tions, and not limited to post offices as such. 

The third amendment to the text of the bill deletes language which 
is unnecessary to the purpose of the bill since it relates to administra- 
tive action. 

The remaining amendments to the text of the bill clarify the intent 
that availability of new devices is a condition precedent to the use 
thereof in postal installations. 

The title of the bill is amended to conform to the amendments 
made to the text of the bill. 


STATEMENT 


The purpose of this legislation is to accelerate and energize the 
modernization of postal facilities and thereby improve the postal 
service. It is designed to assure prompt and vigorous expansion, as 
well as continuity, of research and development by the Post Office 
Department and the use of new and improved automatic equipment 
and other facilities which will expedite mail service and result in econ- 
omies of operation. 

The reported bill directs the Postmaster General to establish and 
maintain on a continuing basis a special program of research, develop- 
ment, improvement, experimental use and operation, and practical 
utilization of automatic machines, equipment, and other devices that 
are suitable to efficient postal service, to the extent they are available. 
The committee takes cognizance of the act of August 16, 1949, pro- 
viding for a research and development program in the Post Office 
Department, but is of the opinion that the existing law should be 
supplemented by legislation directing an immediate and forceful special 
program to bring into postal operations, to the maximum practical 
extent, the benefits of the tremendous scientific and technical advances 
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ESTABLISH POSTAL SERVICE AUTOMATIC EQUIPMENT PROGRAM 3 


that have been made and are being made in the field of automatic 
equipment and facilities both in Government and in private industry. 

The bill spells out in detail a direction that a modern automatic 
equipment program be placed in operation in the postal service to the 
maximum limit of available funds. It requires the Postmaster Gen- 
eral within 180 days after enactment to designate a representative 
number of postal installations in which the automatic equipment 
program will be carried out, and within a period of 2 years after each 
such designation of an installation to complete the mechanization of 
such installation so far as practicable, either on an experimental or per- 
manent basis. 

The Postmaster General is required to maintain comprehensive 
records of operations under the automatic equipment program and to 
submit annual reports of progress in and results of the program to the 
President and the Congress, including information on costs, savings, 
and improvements in service. 

In recommending this legislation the committee expects the Post 
Office Department, in the implementation of the automatic equipment 
program, to direct special attention and care to the sociological prob- 
lems necessarily involved in the adoption of an automation program 
for a governmental activity which employs approximately 500,000 
individuals. Moving into this new program should not only entail 
the employment by the Department of technical advisers for the 
automatic equipment program, but, also, the Department skould be 
in a position to provide qualified advice on problems arising from the 
social and economic impact of the new program on its employees and 
their personal and family responsibilities. reer attention should be 
given to considering this impact and the employees’ outlook, with 
adequate provisions for aiding adjustment by the employees to a full 
understanding of the purpose of the program and their part in it. 

It is the further intent and understanding of the committee that 
this automatic equipment program shall not cause the separation of 
any postal employee or reduction in his compensation. The purpose 
is to provide for economical and efficient handling of greater volumes 
of mail with minimum increases in personnel requirements. In the 
judgment of the committee the program can and should be fully 
implemented without the necessity of separating any employee. It 
is directed at improving service and achieving economies, but not in 
derogation of the rights and benefits of postal employees. Employees 
of the postal service have demonstrated that they are willing to do more 
than their share to improve economy and efficiency. Each year the 
records of the Post Office Department reflect increases in volume of 
= handled far in excess of any increases in hours of work by em- 
ployees. 

‘This legislation has the approval of the Post Office Department, 
with suggested amendments that have been incorporated in the re- 
ported bill. The report of the Bureau of the Budget interposes no 


objection. The reports of the Bureau of the Budget and the Post- 
master General follow: 
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Executive Orrick oF THE PRESIDENT, 
BuREAU OF THE BupDGeET, 
Washington, D. C., April 17, 1956. 
Hon. Tom Murray, 


Chairman, Committee on Post Office and Civil Service, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: This is in reply to your letter of January 
17, 1956, requesting the views of the Bureau of the Budget with respect 
to H. R. 8353, a bill to further the economic and efficient operation of 
the business of the Post Office Department by the expansion of the 
existing research and development program of such department and 
the establishment of a postal service automatic equipment program, 
and for other purposes. 

The purpose of this measure is to expedite the policy and purpose 
of the Post Office Department’s research and development program. 
It authorizes and directs the Postmaster General to increase, expand, 
accelerate and maintain on a continuing basis, within the limits of 
appropriations and other funds available, such programs, as authorized 
by Public Law 231, approved August 16, 1949 (89 U.S. C. 847, 847a). 
The bill further provides that the Postmaster General will submit an 
annual report to the Congress on the operation of the research and 
development program under this legislation. 

The Post Office Department has established an increasingly effective 
research and development program under the authority of the act 
of August 16, 1949. The Bureau of the Budget has and will continue 
to encourage the Department in its efforts along these lines because 
it is believed that the development of new methods and equipment 
is a most effective way of achieving greater economies and efficiency 
in the face of an ever increasing mail volume. Therefore, it would 
seem that enactment of H. R. 8353 is unnecessary. However, if the 
committee believes that this legislation is needed to insure continuity 
and a practical use of the Department’s existing research and develop- 
ment program, the Bureau of the Budget would mterpose no objection. 

Sincerely yours, 
Percy Rappaport, 
Assistant Director. 





Orrice OF THE PosTMASTER GENERAL, 
Washington, D. C., April 20, 1956. 
Hon. Tom Murray, 
Chairman, Committee on Post Office and Civil Service, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request for report 
on H. R. 8353, a bill to further the economic and efficient operation 
of the business of the Post Office Department by the expansion of the 
existing research and development program of such department and 
the establishment of a postal service automatic equipment program, 
and for other purposes. 

This legislation would provide substantial assurance of continuity 
and expansion for the current engineering research and development 
program of the Post Office Department. 
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There is question as to the availability of equipment within the 
schedule provided in section 3 (b). Accordingly, the following changes 
in cat te? are suggested: 

1. In line 4, page 3, following the word “therefor” insert a 
period and delete the remainder of the subsection. 

2. In line 14, page 3, insert “‘to the extent available”, between 
the period and ‘the word “utilized”. 

3. In line 20, page 3, insert the words “available and’”’ between 
the words “are” and “suitable”. 

4. In line 13, page 3, and in lines 2, 8, and 14, page 4, strike 
out the words ‘ ‘post | offices” and insert in lieu thereof the words 
“postal installations”. 

5. In lines 17 and 21, page 3, strike out the words “‘post office” 
and insert in lieu thereof the words “postal installations’. 

If the proposed legislation is amended as suggested, this Department 
would interpose no objection to its enactment. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report. 

Sincerely yours, 

Artuur E. SuMMERFIELD, 
Postmaster General, 
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2d Session Part 2 





FURTHERING THE ECONOMIC AND EFFICIENT OPERATION OF 
THE BUSINESS OF THE POST OFFICE DEPARTMENT BY THE 
ESTABLISHMENT OF A POSTAL SERVICE AUTOMATIC EQUIP- 
MENT PROGRAM 





Juty 24, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Moss, from the Committee on Post Office and Civil Service, 
submitted the following 


SUPPLEMENTAL REPORT 


[To accompany H. R. 8353] 


Since the filing on July 20, 1956, of House Report No. 2837, to 
accompany H. R. 8353, it has been noted that the report does not 
correctly show the committee amendments to H. R. 8353. 

The amendments are as follows: 

(1) Page 2, strike out lines 6 to 22, inclusive, and insert in lieu 
thereof the following: 


General is specifically authorized and directed to establish, 
administer, and maintain in the Post Office Department, on 
a continuing basis, in conformity with this Act, such Act of 
August 16, 1949, and other applicable law, a special program 
of research, development, improvement, experimental use 
and operation, and practical utilization, with respect to auto- 
matic machines, automatic equipment, and other automatic 
devices for the postal service and postal operations (herein- 
after referred to as the “postal service automatic equipment 
program” and more particularly described and set forth in 
section 3 of this Act). 


(2) Page 3, lines 3 and 13, and page 4, lines 2, 8, and 14, strike out 
“post offices’? and insert in lieu thereof “postal installations’. 
(3) Page 3, lines 4 to 7, inclusive, strike out— 


in the light of (1) volume of mail, (2) conditions of opera- 
tion, and (3) other conditions and factors pertaining to 
efficiency and economy with respect to the postal service and 
postal operations 
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(4) Page 3, lines 17 and 21, strike out “post office” and insert in 
lieu thereof ‘‘postal installation”’. 

(5) Page 3, line 14, strike out “utilized” and insert in lieu thereof 
“utilized to the extent available”’. 

(6) Page 3, line 20, strike out “suitable” and insert in lieu thereof 
“suitable and available”. 

(7) Page 5, immediately following line 6, insert the following: 


Sec. 4. Nothing contained in this Act shall be construed 
as authorizing, requiring, or permitting— 


(1) the separation or furlough of any employee in 
the postal field service, in any part, division, or service 
thereof, or in any classification or category of such em- 
ployees, or 

(2) reduction in the compensation, position descrip- 
tion, salary level, or other rights and benefits of any 
employee in the postal field service provided by the 
Postal Field Service Compensation Act of 1955 (Public 
Law 68, Eighty-fourth Congress; 39 U. S. C. 951 and 
the following) or any other law. 


(8) Page 5, line 7, strike out “Sec. 4.” and insert in lieu thereof 
“Sec. 5.” 


Amend the title so as to read: 


A bill to further the economic and efficient operation of the 
business of the Post Office Department by the establishment 
of a postal service automatic equipment program, and for 
other purposes, 


PURPOSE OF AMENDMENTS 


Amendment (1) deletes language in the introduced bill relating to 
the existing research and development program of the Post Office 
Department in order to clarify the intention of the bill that the 
Postmaster General establish and maintain a special “postal service 
automatic equipment program,” including research, development, 
and practical utilization of modern automatic, mechanical, electronic, 
and other devices, in order to improve postal operations, in conformity 
with this legislation and existing law but over and above the actions 
previously taken under existing law. 

Amendments (2) and (4) are designed to insure that the automatic 
equipment program be extended to postal installations, and not 
limited to post offices as such. 

Amendment (3) deletes language which is unnecessary to the 
purpose of the bill since it relates to administrative action. 

Amendments (5) and (6) clarify the intent of the bill that avail- 
ability of new devices is a condition precedent to the use thereof in 
postal installations. 

Amendment (7) is designed to clarify the intent of Congress that 
the automatic equipment program will not cause the separation of 
postal field service employees or cause any reduction in their rights. 

Amendment (8) is a technical amendment only. 

The title of the bill is amended to conform to the amendments made 
to the text of the bill as amended. 
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PROVIDING FOR A PRESIDENT’S ADVISORY COMMISSION 
ON PRESIDENTIAL OFFICE SPACE 





Jury 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Jones of Alabama, from the Committee on Public Works, 
submitted the following 


REPORT 


[To accompany H. R. 12025) 


The Committee on Public Works to whom was referred the bill 
(H. R. 12025) to provide for a President’s Advisory Commission on 
Presidential Office Space, having considered the same, report favorably 
thereon with amendment and recommend that the bill do pass. 

The amendment is as follows: 

Page 3, line 11, strike out all of section 3 and insert in lieu thereof 
the following: 


Sec. 3. There are hereby authorized to be appropriated 
such sums as may be necessary to carry out the purposes of 
this Act. 


PURPOSE OF THE BILL 


H. R. 12025 would establish a President’s Advisory Commission 
on Presidential Office Space to study the problem of providing more 
adequate space for the White House Office and the other agencies of 
the Executive Office of the President. Such Commission would 
report its findings and recommendations to the President within 6 
months after approval of the act. 


GENERAL STATEMENT 


This legislation is requested by the President who has expressed 
concern over the lack of adequate office facilities for the White House 
staff and the other agencies of the Executive Office. The committee 
is advised that studies have been made to determine what steps should 
be taken to alleviate current overcrowding in the White House offices 
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and to provide a basis for a more permanent solution to the problem, 
and the conclusion has been reached that an advisory commission 
should be established to fully explore the situation and submit such 
findings and recommendations as it deems appropriate. The Com- 
mission would be composed of 7 members as follows: 2 Senators ap- 

ointed by the President of the Senate; 2 Representatives appointed 

y the Speaker of the House of Representatives; and 3 persons 
appointed by the President from the executive branch or from private 
life. 

The Commission would, in effect, complement the work of the 
earlier Commission for the Renovation of the Executive Mansion 
which was concerned with the reconstruction of the White House. 
The proposed Commission would be concerned with the development 
ne for suitable space and location of the Presidential 
offices. 

The proposed Commission would elect its own Chairman and Vice 
Chairman. Commission members appointed from the Congress and 
the executive branch would serve without additional compensation. 
Commission members appointed from private life would receive $50 
per diem when engaged in the performance of Commission duties. 
All members would receive reimbursement for necessary traveling 
expenses and subsistence incurred by them in the performance of 
their duties. The Commission would be authorized to appoint such 
personnel as required within its financial limitations, without regard 
to the civil service laws and the Classification Act of 1949, as amended, 
and to make such expenditures as, in its discretion, it deems necessary. 

The Commission may request the advice and assistance of any 
Federal agency, and said agencies are authorized to expend their own 
funds for this purpose with or without reimbursement in accordance 
with agreements between the Commission and the agency involved. 

Thirty days after submission of its final report the Commission 
would automatically cease to exist. 

The Executive Office staff, exclusive of the White House Police 
force, consists of approximately 1,200 persons, currently occupying 
space in 5 different buildings—the east and west wings of the White 
House, the Executive Office Building (the old State, War, and Navy 
Building), the General Accounting Office Building, and at 700 Jackson 
Place. None of these locations are satisfactory because they are 
either overcrowded, inefficient as to internal arrangement, or too far 
removed from each other. 

Recognizing the importance of this project and the widespread 
interest in the maintenance of the historie architectural character of 
the White House, the White House grounds, and general surroundings, 
the committee believes that the initial step toward solution of the 
problem of providing more adequate space for the White House offices 
should be the creation of a commission as proposed in H. R. 12025. 

The letter from the President requesting this legislation is set forth 
below and herein made a part of this report, 
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Tue Wuite House, 
Washington, June 27, 1956. 
Hon. Sam Rayrrvrn, 
Speaker of the House of Representatives, 
Washington, D. C. 

Dear Mr. Speaker: I am submitting herewith for consideration 
of the Congress a draft bill to provide for the establishment of a 
President’s Advisory Commission on Presidential Office Space. 
The purpose of this Commission will be to study the problem of 
providing more adequate office space for the White House Office and 
the other agencies of the Executive Office of the President and report 
to me appropriate findings and recommendations. 

I have been concerned tor some time over the lack of adequate office 
facilities for the White House staff and the other agencies of the 
Executive Office of the President. Studies have been made to alle- 
viate current overcrowding in the White House offices and to provide 
a basis for a more permanent solution to the problem. It seems to 
me, however, that our consideration of this important problem and 
the development of appropriate action toward its solution would 
benefit greatly from an advisory group composed of 7 members as 
follows: 2 Senators appointed by the President of the Senate; 2 Repre- 
sntatives appointed by the Speaker of the House of Representatives; 
aid 3 persons appointed by the President from the executive branch 
o: from private life. 

This Commission will, in effect, complement the work of the earlier 
Commission for the Renovation of the Executive Mansion which was 
concerned with the reconstruction of the White House itself (Public 
Law 40, 8ist Cong., Ist sess.). The proposed Commission would be 
concerned with the development of recommendations for suitable 
space and location of the Presidential offices. 

Because the problem is so acute and its solution will require a sub- 
stantial amount of time, I strongly urge that this proposed legislation 
be acted upon before the close of the present session of Congress. 

Sincerely, 
Dwiaeut D. E1seNnowenr. 


A BILL To provide for a President’s Advisory Commission on Presidential 
Office Space 


Be it enacted by the State and House of Representatives of the United 
States of America in Congress assembled, That there is hereby estab- 
lished a commission to be known as the President’s Advisory Com- 
mission on Presidential Office Space (hereinafter referred to as the 
“Commission”’). It shall be the duty of the Commission (a) to 
study the problem of providing more adequate oflice space for the 
White House Office aa the other agencies of the Executive Office of 
the President, and (b) within six months after the approval of this 
act, to report to the President such findings and recommendations 
as it deems appropriate. 

Sec. 2. (a) The Commission shall be composed of seven members 
as follows: 

(1) Two Senators appointed by the President of the Senate; 

(2) Two Representatives appointed by the Speaker of the House 
of Representatives; 
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(3) Three persons appointed by the President of the United States 
from the executive branch or from private life. 

(b) A vacancy in the Commission shall not affect its powers but 
shall be filled in the same manner as the original appointment was 
made. 

(c) The Commission shall elect a Chairman and a Vice Chairman 
from among its members. 

(d) Commission members appointed from the Congress and the 
executive branch shall serve without additional compensation. Com- 
mission members appointed from private life shall receive $50 per 
diem when engaged in the performance of Commission duties. All 
Commission members shall receive reimbursement for necessary 
traveling and subsistence expenses incurred by them in the per- 
formance of Commission duties. 

(e) Within the limits of its appropriations, the Commission is 
authorized to appoint such personnel, without regard to the civil- 
service laws and the Classification Act of 1923, as amended, and to 
make such expenditures as, in its discretion, it deems necessary. 

(f) The Commission is authorized to request and secure the advice 
or assistance of any Federal agency. Any Federal agency furnishing 

advice or assistance to the Commission may expend its own funds for 
this purpose, with or without reimbursement from the Commission, as 
may be agreed upon between the Commission and the agency. 

(g) Thirty days after the submission of its final report the Commis- 
sion shail cease to exist. 

Sec. 3. Appropriations to the President for ‘“Expenses of manage- 
ment improvement” shall be available for necessary expenses of the 
Commission, and there are hereby authorized to be appropriated such 
additional sums as may be necessary for such expenses. 
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COAST AND GEODETIC SURVEY OFFICERS AUTHORIZED 
TO ACT AS NOTARIES IN ISOLATED AREAS 





Jury 20, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


{To accompany S. 3266] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (S. 3266) to authorize officers of the Coast and Geo- 
detic Survey to act as notaries in places outside the United States, 
having considered the same report favorably thereon without amend- 
ment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The bill, S. 3266, would authorize commanding officers of Coast and 
Geodetic Survey vessels, and such other officers as the Secretary of 
Commerce may designate, to act as notaries in places where the Coast 
and Geodetic Survey is serving which are not within the jurisdiction 
of any one of the several States. Such officers are further authorized 
to exercise the general powers of a notary public provided that such 
powers are limited to acts performed in behalf of Coast and Geodetic 
Survey personnel or in connection with the proper execution of the 
functions of such agency. 

Section 2 of the bill prohibits the payment of any fee to any officers 
for the performance of any notarial act authorized. It also provides 
that an officer’s signature without seal together with indication of his 
grade shall be prima facie evidence of his authority to act. 

While operating in places outside the United States for long periods 
of time, the need for the execution, acknowledgement, or attestation 
of instruments, papers, deeds, oaths, ete., often arises. We believe, 
therefore, that passage of this bill would serve to eliminate unusually 
long delays in the execution of official papers, with resulting savings in 
both money and efficiency. 

This bill was the subject of an executive communication from the 
Department of Commerce. Its enactment would not require addi- 
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tional appropriations. There are no changes in existing law. The 
executive communication is as follows: 


Tae Secretary or CoMMERCE, 
Washington, D. C., February 3, 1956. 
Hon. Sam Raysvurn, 
Speaker of the House of Representatives, 
Washington, D. C. 

Dear Mr. Speaker: The Department recommends to the Con- 
gress for its consideration the attached draft of a proposed bill to 
authorize officers of the Coast and Geodetic Survey to act as notaries 
in places outside the continental limits of the United States and in 
Alaska. 

There are also attached four copies of the statement of purpose and 
need in support thereof. 

We have been advised by the Bureau of the Budget that it would 
interpose no objection to the submission of the draft legislation to 
the Congress. 

Sincerely yours, 
Stncuark Weeks, Secretary of Commerce. 


STATEMENT OF PURPOSE AND NEED IN SUPPORT OF THE PROPOSED 
LEGISLATION TO AUTHORIZE OFFICERS OF THE COAST AND GEODETIC 
SURVEY TO ACT AS NOTARIES IN PLACES OUTSIDE THE CONTINENTAL 
LIMITS OF THE UNITED STATES AND IN ALASKA 


This bill would authorize the commanding officers of the Bureau’s 
vessels and others designated by the Secretary of Commerce to per- 
form notarial acts in areas outside the continental limits of the United 
States. Our ships and field parties operate in places where the 
personnel do not always have access to a notary public. 

in Alaska the ships and field parties are usually isolated for long 
periods, in the case of field parties for periods of as much as 6 months. 
Oftentimes one of the party has need of a notary in the execution, 
acknowledgment, or attestation of instruments, papers, deeds, oaths, 
etc. When and if a notary public is in the general area, the problem 
of transportation to the notary is so great that in most instances it is 
impossible for the employee to reach the notary. When the necessity 
for a notary is compelling, the time lost by the employee’s absence 
from the party usually causes a disruption in the fieldwork. 

A very good example of this need is for notaries public to complete 
the application forms for State veteran bonuses by the crews of our 
ets X in Alaska during the past few years. The absence of a notary 
public causes unusually long delays in the execution of official papers 
which would be avoided if the proposed legislation were enacted. 
For these reasons the Department of Commerce recommends enact- 
ment of the proposed legislation. No additional cost to the Govern- 
ment would be involved and savings both in money and in efficiency 
would result if the legislation were enacted. 
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RELATING TO COAST GUARD SUPPLY FUND 





Juty 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


[To accompany S. 4011] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (S. 4011) to amend section 650 of title 14, United 
States Code, entitled ‘Coast Guard,” relating to the Coast Guard 
Supply Fund, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


‘ 


PURPOSE OF THE BILL 


At the present time, section 650 of the revised title 14, United 
States Code, authorizes the stocking of only three categories of mate- 
rials in the Coast Guard Supply Fund. They are: General stores 
commissary provisions, and uniform clothing. The bill S. 4011 would 
amend this section to authorize the Secretary of the Treasury to 
prescribe regulations for designating the classifications of materials to 
be stocked in the fund. It would also provide for increasing the 
existing capital of usable materials transferred from Coast Guard 
inventories carried in other accounts. Except for the materials so 
transferred, the fund would be charged with the cost of materials 
purchased or otherwise acquired. The fund would be credited with 
the value of materials consumed, issued for use, sold or otherwise 
disposed of, valued at the approximate cost thereof. 

Since the establishment of the fund in 1942, the experience of the 
Coast Guard verifies the principle that for financing replenishable 
inventories, a revolving fund permits better budgeting, cost control, 
and inventory management. For these reasons, it is believed that 
passage of this bill would provide needed flexibility to meet changing 
operating conditions, since, under it, those stocks of materials which 
are staple in nature and have repetitive usage could be carried and 
financed in lieu of being charged to annual appropriations. 
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This bill was the subject of an executive communication from the 
Treasury Department. Its enactment would not result in any need 
for additional appropriations. 

The General Accounting Office report and the Executive Com- 
munication are as follows: 


ComPTROLLER GENERAL OF THE Untrep Srarss, 
Washington, July 3, 1956, 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Dear Mr. CuatrMan: Reference is made to a telephone request of 
June 29, 1956, from Mr. Charles F. Warren, of your staff, for report of 
the General Accounting Office on H. R. 11540. A companion bill, 
S. 4011, was the subject of our report dated June 26, 1956, B-128197, 
to the chairman of the Senate Committee on Interstate and Foreign 
Commerce. The comments contained in that report, which are also 
hereinafter set forth, reflect our views on H. R. 11540. 

The bill proposes to amend the Coast Guard Supply Fund. The 
fund was established by the Naval Appropriation Act, 1943 (56 Stat. 
73), and codified and revised by the act of August 4, 1949 (63 Stat. 
550), as section 650 of title 14, United States Code. It operates as a 
revolving fund for the procurement and inventory of stocks of general 
stores, uniform clothing, and commissary supplies. ‘The capital of 
the supply fund as of April 30, 1956, approximates $6 million consisting 
of cash, $2,400,000, and inventory, $3,600,000. The bill would amend 
title 14, United States Code, section 650 to authorize the Secretary 
of the Treasury to include other categories of stock and to increase 
the capitalization of the fund by the value of stock items on hand 
and in other accounts which are transferred to the fund. 

It has been informally learned from representatives of the United 
States Coast Guard that it is intended to transfer to the supply fund 
from Coast Guard inventories only staple and repetitively used items. 
While we have no objection to the use of this fund for the financing, 
acquisition, and disposition of common-use and quick-turnover mate- 
rials of the nature presently stocked, it is observed that the bill gives 
to the Secretary of the Treasury open-end authority to determine the 
categories and amounts of materials to be stocked. It also would 
provide the opportunity for the accumulation of available fund bal- 
ances under conditions which minimize effective congressional control. 
The present relationship between inventories and unused spending 
authority is a case in point. 

It is our view that legislation authorizing the use of a revolving fund 
to finance supply operations should clearly define the scope of its 
intended activities and place a money ceiling on the fund. The pur- 
pose of such restrictions is to minimize the possibilities of fund disi- 
sipation through the stocking of materials which have relatively few 
users, or which deteriorate while in stock, or have a high obsolescence 
factor and provide for effective congressional control. To this end, 
we suggest that the second and third sentence of the proposed section 
650 be changed to read as follows: 

“The Secretary may prescribe regulations for designating the 
standard and repetitively used materials to be stocked. In_ such 
regulations, whenever the fund is extended to include this type of item 
not previously stocked, the Secretary may authorize an increase in 
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the existing capital of the fund for the value of such usable materials 
transferred thereto from Coast Guard inventories carried in other 
accounts, such capital in no event to exceed $————..”” 

The effect of the foregoing language changes is to obviate any doubt 
as to the scope and extent of the supply fund operations. Subject to 
the suggested changes, we have no objection to favorable considera- 
tion of H. R. 11540. 

This report is being submitted in triplicate. 

Sincerely yours, 
JosePpH CAMPBELL, 
Comptroller General of the United States. 





Treasury DepaRTMENT, 
Washington, May 25, 1956. 
Tue Speaker or THE House or REPRESENTATIVES. 

My Dear Mr. Speaker: There is enclosed a draft of a proposed 
bill to amend section 650 of title 14, United States Code, entitled 
“Coast Guard,” relating to the Coast Guard Supply Fund. 

The purpose of this proposed legislation is to amend section 650, 
Coast Guard supply fund and supply account, of title 14, U. S. Code, 
Coast Guard, so as (1) to authorize the Secretary of the Treasury to 
prescribe regulations for designating the classifications of materials 
to be stocked in the supply fund, and (2) to provide for increasing 
the existing capital of the fund by the value of usable materials 
transferred under the regulations from Coast Guard inventories 
carried in other accounts. 

Enactment of this proposal would not result in any need for addi- 
tional appropriations. 

The attached memorandum explains in detail the need for and 
nature of this proposal. 

It would be appreciated if you would lay the proposed bill before 
the House of Representatives. 

The Department has been advised by the Bureau of the Budget 


that there is no objection to the submission of this proposed legisla- 
tion to the Congress. 


Very truly yours, 
Davin W. KENDALL, 
Acting Secretary of the Treasury. 


MEMORANDUM RE PROPOSED BILL TO AMEND SECTION 650 OF 
TITLE 14, UNITED STATES CODE, ENTITLED “COAST GUARD,” 
RELATING TO THE COAST GUARD SUPPLY FUND 


The Coast Guard Supply Fund was originally authorized 
by language contained in the Naval Appropriation Act 1943, 
approved February 7, 1942 (Public Law 441, 77th Cong.), 
reading as follows: 

“Coast Guard Supply Fund and Supply Account: The 
Secretary of the Treasury, upon request of the Secretary of 
the Navy, is authorized to transfer from appropriations 
for the Coast Guard contained in this Act an amount or 
amounts not exceeding in the aggregate $3,000,000, for the 
establishment of a Coast Guard Supply Fund, which shall 
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finance all operations of a Coast Guard Supply Account, to 
be established in connection with such fund, and the pro- 
cedure under each fund and account shall conform with such 
regulations as may be prescribed by the Secretary of the 
Navy: Provided, That the capital of such Coast Guard 
Supply Fund, subject to the approval of the Secretary of the 
Navy, may be increased by the value of all or any portion 
of usable stores on hand on July 1, 1942, at the Coast Guard 
stores ;” 

Under that authorization, the operation of the fund was 
administratively limited to the carrying of ‘general stores,” 
that is, items of staple nature such as hardware and ship 
chandlery. By 1949, however, it became apparent that the 
operation of messes and clothing stocks would be financially 
improved and simplified if the inventories of these items were 
also to be carried under the supply fund in lieu of financing 
them through the annual appropriation for operating ex- 
penses. Accordingly, authority was requested to permit the 
taking up of clothing and commissary supply inventories in 
the supply fund and the following language was included for 
that purpose in the Treasury-Post Office Departments Appro- 
priation Act of 1950, approved June 30, 1949 (Public Law 
150, 8ist Cong.): 

“The capital of the Coast Guard supply fund shall be in- 
creased by the value of commissary provisions and uniform 
clothing on hand on July 1, 1949, and, thereafter, under 
regulations prescribed by the Secretary, the Coast Guard 
supply fund shall be charged with the cost of procurement 
and credited with the value of provisions consumed or sold, 
and the value of issues and sales of clothing, such values to be 
determined on a basis which will not increase the capital of 
the fund.” 

As of July 1, 1949, therefore, clothing and commissary 
supply inventories were taken up in the supply fund, at the 
then current inventory values. Later, the same language 
contained in the Appropriation Act of 1950 (already cited), 
was included in section 650 of the revised title 14, United 
States Code, entitled “Coast Guard,” which became effective 
on November 1, 1949. Section 650 now serves as permanent 
authorization for the supply fund. 

The Coast Guard’s experience with the supply fund since 
1942 verifies the principle that for financing replenishable 
inventories a revolving fund permits better budgeting, cost 
control, and inventory management. Moreover, the Comp- 
troller General of the United States, in the audit report of 
Coast Guard operations for the fiscal year 1952, made the 
following recommendation to Congress: 

“Inventories of materials and supplies acquired with an- 
nual appropriations and through the supply fund be con- 
solidated in order that appropriation requests may correspond 
more closely with supply requirements for useage in the same 


year and to contribute to better control and supply manage- 
ment. 
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So it is desired to apply the Comptroller General’s recom- 
mendation to those stocks of material which are staple in 
nature and have repetitive usage. These items should be 
transferred to the supply fund from Coast Guard inventories 
carried in other accounts. 

On the other hand, certain items in the Coast Guard’s 
inventories are technical equipment of a one-time procure- 
ment type which are awaiting installation, and these are not 
entirely suitable for a revolving fund. Control over such 
items is achieved on a program basis making inventory con- 
trol on a usage basis of no significance. Items of this nature 
are not ordinarily carried in a revolving stock fund because 
they tie up a portion of the capital of the fund without 
providing any better management data than is presently 
available. 

For these reasons, the proposed legislation would authorize 
the Secretary to prescribe regulations for designating the 
classifications of materials to be stocked in the supply fund, 
and would provide for increasing the existing capital of the 
fund by the value of usable materials transferred under the 
regulations from Coast Guard inventories carried in other 
accounts. Whenever a class of materials is designated to be 
stocked in the supply fund, inventories of such materials 
will no longer be obtained from vendors by charges to annual 
6 SLE ge provided for operating purposes, but will be 
obtained by charges to the supply fund. In general, because 
of continually changing price 5 lee and of changing usage 
which brings obsolescence, it is considered desirable to 
authorize the Secretary to regulate the detailed administra- 
tion of the supply fund. The proposed legislation would 
provide sufficient administrative flexibility for adjustments 
needed to meet changing operating conditions, 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as flioes (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Section 650 or Titte 14, Unirep States Cope 


§ 650. Coast Guard Supply Fund [and supply account] 

A Coast Guard Supply Fund is authorized. [The capital of the 
Coast Guard Supply Fund shall be increased by the value of com- 
missary provisions and uniform clothing on hand on July 1, 1949, and 
thereafter, under regulations pusenibed by the Secretary, the Coast 


Guard Supply Fund shall be charged with the cost of procurement 
and credited with the value of provisions consumed or sold, and the 
value of issues and sales of clothing, such values to be determined 
on a basis which will not increase the capital of the fund.J] The 
Secretary may prescribe regulations for designating the classification of 
materials to be stocked. In such regulations, whenever the Fund w 
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extended to include items not previously stocked, the Secretary may 
authorize an increase in the existing capital of the Fund for the value 
of such usable materials transferred thereto from Coast Guard inventories 
carried in other accounts. Except for the materials so transferred, the 
Fund shall be charged with the cost of materials purchased or otherwise 
acquired. The Fund shall be credited with the value of materials con- 
sumed, issued for use, sold, or otherwise disposed of, such values to be 
determined on a basis that will approximately cover the cost thereof. 


O 
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INCREASING THE MEMBERSHIP OF THE SENATE OFFICE 
BUILDING COMMISSION 





Jury 20, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Jones of Alabama, from the Committee on Public Works, 
submitted the following 


REPORT 


(To accompany 8. 4116] 


The Committee on Public Works, to whom was referred the bill 
(S. 4116) to increase the membership of the Senate Office Building 
Commission, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 

The purpose of S. 4116 and the facts which recommend its enact- 
ment are set forth below in the language which is quoted from Senate 
Report No. 2387 filed by the Committee on Public Works of the 
Senate: 


The purpose of this bill is to increase the membership of 
the Senate Office Building Commission from 7 to 9 members, 
to be appointed by the President of the Senate. 

The original act providing for the erection of the Senate 
Office Building is contained in the Sundry Civil Appropria- 
tion Act of April 28, 1904 (33 Stat. 481). That act also 
created the Senate Office Building Commission composed 
of three members of the Senate, specifically named, to direct 
and supervise the construction of the building. The act 
also provided that any vacancy occurring by resignation or 
otherwise in the membership of the Commission would be 
filled by the Presiding Officer of the Senate. 

The Commission not only directed the construction of the 
three original wings of the Senate Office Building, but also in 
1931-33, directed the construction of the fourth or First 
Street wing of this building, the alteration of the C Street 
facade, and completion of approaches. 

Public Law 169, 80th Congress, approved July 11, 1947 
(61 Stat. 307), authorized the preparation of preliminary 


71006 











2 


MEMBERSHIP OF SENATE OFFICE BUILDING COMMISSION 


plans and estimates of cost for an additional office building 
for the use of the United States Senate by the Architect of 
the Capitol, under the direction and supervision of the Senate 
Office Building Commission, and increased the membership 
of the Commission from 3 to 5 members, to be appointed 
by the President of the Senate. At that time all three places 
on the Commission were vacant. 

Public Law 178, 83d Congress, approved August 1, 1953, 
increased the membership of the Commission from 5 to 7 
members, such additional members to be appointed by the 
President of the Senate. 

At the present time the membership of the Commission is 
as follows: 

Senator William A. Purtell, Connecticut, Chairman, 
appointed 1953. 

Senator Dennis Chavez, New Mexico, appointed 1950. 

Senator Styles Bridges, New Hampshire, appointed 
1947. 

Senator Theodore Francis Green, Rhode Island, ap- 
pointed 1947. 

Senator John J. Sparkman, Alabama, appointed 1949. 

Senator George W. Malone, Nevada, appointed 1950. 

Senator Karl E. Mundt, South Dakota, appointed 
1953. 

During the last few years, the immense increase in the 
volume of work in the Senate and of the standing com- 
mittees has necessarily caused a large increase in the number 
of employees as staff workers. This large volume of work 
created a need for increased room to provide space for the 
clerical forces connected with the duties of the Senators of 
the United States and for members of the committee staffs. 

The new Senate Office Building is well under construction 
and is scheduled for compietion in 1958. There will be many 
details to be worked out under the supervision of the Senate 
Office Building Commission with respect to awarding many 
contracts, finishing the interior of the building, landscaping, 
equipping and furnishing the completed building, parking 
facilities, »nd policing. 

The con:mittee feels that the remaining minute details in 
connection with the new Senate Office Building, as well as 
those relating to the old building, warrant the increase in 
membership of the Commission to nine members, and recom- 
mends enactment of S. 4116. 
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REAL ESTATE INVESTMENT TRUSTS 





Juty 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. O’Brien of Illinois, from the Committee on Ways and Means, 
submitted the following 


REPORT 


[To accompany H. R. 4392] 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 4392) to amend the Internal Revenue Code of 1954 to provide a 
special method of taxation for real estate investment trusts, havin 
considered the same, report favorably thereon with amendments an 
recommend that the bill as amended do pass. 

The amendments are as follows: 

Page 1, line 4, strike out “‘investiment” and insert “investment”, 

Page 2, strike out lines 10 to 13, inclusive, and insert: 

(3) which (but for the provisions of this part) would be 
taxable as a domestic corporation; 

(4) which does not hold any property primarily for sale to 
customers in the ordinary course of its trade or business; 

(5) the beneficial ownership of which is held by 100 or 
more persons, and no 5 individuals own (directly or in- 
mere) more than 50 percent of such beneficial ownership; 
anc 

(6) which meets the requirements of subsection (b). 


Page 2, after line 16, insert: 


(1) It files with its return for the taxable vear an election 
to be a real estate investment trust or has made such election 
for a previous taxable year which began after December 31, 
1955. 


Page 2, line 17, strike out “(1)” and insert ‘(2)’. 
Page 3, line 3, strike out ‘‘(2)’’ and insert ‘(3)’’. 
Page 3, line 18, strike out “(3)” and insert ‘(4)’. 
Page 3, line 23, strike out “(4)” and insert ‘(5)’. 
Page 4, strike out lines 3 to 10, inclusive and insert: 
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(c) Rents From Reat Property Derinep.—For pur- 
poses of paragraphs (2) and (3) of subsection (b), the term 
‘rents from real property” does not include— 

(1) any amount received or accrued with respect to 
any real property, if the trust or association makes any 
expenditure which is properly allocable to such real 
property while rented (or to the rentals from such real 
property), other than— 

(A) expenditures properly chargeable to capital 
account; 

(B) expenditures for taxes, interest, or insurance; 

(C) expenditures for the collection of, or the 
accounting for, income; and 

(D) expenditures properly allocable to the enter- 
ing into, renewal, or termination of any lease; 

(2) any amount received or accrued with respect to 
any real property, if the amount to be derived from such 
property depends in whole or in part on the income or 
profits derived by any person from such property 
(except that any amount so received or accrued shall 
not be excluded from the term “rents from real property” 
solely by reason of being based on a fixed percentage or 
percentages of receipts or sales); or 

(3) any amount received or accrued directly or in- 
directly from any person if the trust or association owns, 
directly or indirectly— 

(A) in the case of any person which is a cor- 
poration, stock of such person possessing 10 per- 
cent or more of the total combined voting power of 
all classes of stock entitled to vote, or 10 percent 
or more of the total number of shares of all classes 
of stock of such person; or 

(B) in the case of any person which is not a cor- 
poration, an interest of 10 percent or more in the 
business, assets, or net profits of such person. 

For purposes of paragraph (3) of this subsection, the rules 
prescribed by section 318 (a) for determining the ownership 
of stock shall apply in determining the ownership of stock, 
business, assets, or net profits of any person. For purposes of 
the preceding sentence, section 318 (a) (2) (C) shall be 
applied without regard to the 50 percent limitation contained 
therein. 


Page 4, line 19, insert “investment” after “real estate”. 
Page 6, after line 14, insert: 


(E) The net operating loss deduction provided in 
section 172 shall not be allowed. 


Page 6, line 16, strike out “Imposition of Tax’ and insert “Improsi- 
TION OF TAX”. 

Page 7, lines 3 and 4, strike out “Treatment of Capital Gain Divi- 
dends by Shareholders” and insert “TREATMENT OF CAPITAL GAIN 
DIVIDENDS BY SHAREHOLDERS”’. 

Page 7, line 8, strike out “Definition of Capital Gain Dividend” and 
insert “DEFINITION OF CAPITAL GAIN DIVIDEND’’, 
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Page 10, stike out lines 4 to 7, inclusive, and insert: 


(B) The term “aggregate dividends received” includes only 
dividends received from domestic corporations other than 
dividends described in section 116 (b) (relating to dividends 
excluded from gross income). In determining the amount of 
any dividend for purposes of this subparagraph, the rules 


provided in section 116 (c) (relating to certain distributions) 
shall apply. 


Page 12, line 6, strike out “companies” and insert ‘‘trusts’’. 
, p 


Page 12, line 10, strike out “Regulated” and insert “regulated”. 
Page 13, after line 5, insert: 


(f) Section 318 (b) of such Code (relating to constructive 
ownership of stock) is amended by striking out the word 
“and” at the end of paragraph (4), by striking out the period 
at the end of paragraph (5) and inserting in lieu thereof a 
semicolon and the word “and”, and by adding at the end 
thereof the following new paragraph: 

(6) section 856 (c) (3) saalagiog to definition of real 
estate investment trusts).” 


Page 13, line 6, strike out ‘“(f)” and insert “‘(g)”. 

Page 13, strike out lines 10 to 13, inclusive. 

Page 13, beginning in line 19, strike out ‘“‘December 31, 1954.” and 
insert “‘December 31, 1955.” 


I. GENERAL STATEMENT 


H. R. 4392 as amended by your committee provides substantially 
the same tax treatment for real estate investment trusts as present law 
provides for regulated investment companies. Real estate trusts are 
organizations specializing in investments in real estate and real estate 
mortgages, while the regulated investment companies specialize in 
investments in stocks and securities. Under present law regulated 
investment companies which distribute 90 percent or more of their 
ordinary income are taxed only on their retained earnings. In general, 
the beneficiaries of these companies are treated as if they had received 
the income directly from the same sources as the investment company. 
This conduit type of tax treatment is accorded by this bill to real estate 
trusts. Your committee has amended this bill to restrict this tax 
treatment to what are clearly passive real estate investments, as 
contrasted to the active operation of businesses involving real estate. 


II. REASONS FOR THE BILL 


In the case of regulated investment companies, individuals desir- 
ing to invest in stocks and securities pool their funds by buying shares 
in investment companies, which in turn invest these resources in 
stocks and securities of operating companies. 

These companies investing in stock and securities are known as 
regulated investment companies if they meet various requirements 
with respect to asset diversification, capital structure, and operations. 
Such companies if they distribute at least 90 percent of their ordin 
imcome are treated as conduits of income and are taxed only on their 
undistributed income. Dividends paid by such companies generally 
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are taxed in the usual manner to shareholders, except that dividends 
arising from capital gains realized by the company receive capital 
gains treatment in the hands of the recipient and dividends, which 
to an important degree are attributable to interest or other non- 
dividend income, are, to the extent of that portion, not eligible for 
the dividends received credit, exclusion, or deduction. 

This conduit type of tax treatment, which present law provides for 
regulated investment companies, secures for investors in these com- 
panies essentially the same tax treatment for their shareholders as they 
would have received if they had invested directly in the operating com- 
panies. H.R. 4392 as reported by your committee extends this conduit 
type of tax treatment to real estate trusts specializing in investments 
in real estate equities and mortgages as distinct from the stock and se- 
curity holdings of the regulated investment companies already receiv- 
ing this treatment. Thus this secures for the trust beneficiaries the 
same type of tax treatment they would receive if they held the real 
estate equities and mortgages directly and, therefore, equates their 
treatment with that accorded investors in regulated investment com- 
panies. 

Your committee believes that the equality of tax treatment between 
the beneficiaries of real estate trusts and the shareholders of regulated 
investment companies is desirable since in both cases the methods of 
investment constitute pooling arrangements whereby small investors 
can secure advantages normally available only to those with larger 
resources. ‘These advantages include the spreading of the risk of loss 
by the greater diversification of investment which can be secured 
through the pooling arrangements; the opportunity to secure the 
benefits of expert investment counsel; and the means of collectively 
financing projects which the investors could not undertake singly. 

In addition to providing equality of tax treatment between the 
trust beneficiaries and the investment company shareholders, your 
committee believes it is also desirable to remove taxation to the 
extent possible as a factor in determining the relative size of invest- 
ments in stocks and securities on one hand, and real estate equities 
and mortgages on the other. This is particularly important at the 
present time because of the countrywide complaints about the short- 
age of private capital and mortgage money for individual homes, 
apartment houses, oflice buildings, factories, and hotels. At the 

resent time the financing of these real estate equities and mortgages 
is dependent largely on Government-guaranteed money, and invest- 
ments by special groups, such as insurance companies and pension 
trusts. 

As is pointed out in the next part of this report, H. R. 4392 as 
amended by vour committee, to the full extent feasible, makes the 
requirements and conditions now applicable to regulated investment 
trusts, applicable to the real estate investment trusts. In the reported 
bill your committee has also taken care to draw a sharp line between 
passive investments and the active operation of businesses, and has 
extended the conduit type of tax treatment only to the passive in- 
vestments of real estate trusts. Your committee believes that any 
real estate trust engaging in active business operations should continue 
to be subject to the corporate tax in the same manner as is true in the 
case of similar operations carried on by other_comparable enterprises. 
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Ill, SUMMARY OF PROVISIONS OF BILL 


A. Definition of Real Estate Investment Trust 


1. General requirements.—In general terms, real estate investment 
trusts are defined as unincorporated trusts or associations meeting 
certain general requirements and, in addition, meeting a series of 
requirements as to amounts of various types of gross income. The 
general requirements include provisions that they be managed by 
trustees, have transferable shares or certificates of beneficial interest, 
and that they be a type of organization which would be taxed as an 
ordinary domestic corporation in the absence of the provisions of this 
bill. These are no more than the commonly accepted characteristics 
of real estate trusts. 

The bill also provides that qualifying real estate trusts meet the 
following requirements. 

(a) The beneficial ownership must at all times during the 
taxable year be held by 100 or more persons; 

(6) No 5 individuals may, at any time during the taxable year, 
directly or indirectly own more than 50 percent of the trust; 

(c) The trust must elect to be treated as a real estate invest- 
ment trust for the taxable and subsequent years; and 

(d) The trust may not during the taxable year hold any prop- 
perty primarily for sale to customers in the ordinary course of its 
trade or business. 

The first three of the above requirements are similar to conditions 
which must be met by regulated investment companies. The 100-or- 
more ownership test, is substantially the equivalent of a requirement 
which regulated investment companies must meet in complying with 
the Investment Company Act of 1940. The 50-percent test which 
must be complied with in the case of 5 or fewer individuals is derived 
from the definition of a personal holding company, which may not 
under present law qualify as a regulated investment company. In the 
determination of whether these 5 or fewer individuals own directly or 
indirectly more than 50 percent of the beneficial ownership of a trust, 
the term “directly or indirectly” is intended to have the same meaning 
as when that term is used in connection with personal holding com- 
panies, The provision as to the election also is substantially the same 
as & provision applying at present to regulated investment companies. 

The fourth requirement, that the trust not be holding property 
primarily for sale to customers in the ordinary course of its trade or 
business, is one of the provisions in the bill designed to make sure 
that the trust does not engage in an active business enterprise. Another 
provision of this type is discussed further below. 

2. Income requirements——The income requirements, all of which 
must be met by a qualifying real estate trust, are divided into four cate- 
gories. The first of these tests provides that 90 percent or more of & 
trust’s gross income must be of the type provided if it is to qualify. 
The types of income which qualify for the 90 percent test are dividends, 
interest, rents from real property, gains from the sale of stocks, se- 
curities, and real property, and abatements and refunds of taxes on 
real property. This provision is substantially the same as the present 
90 percent test provided for regulated investment companies, except 
for the addition of the various types of income derived from real 
property. 
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The second income test provided for real estate trusts is entirely 
new; there is no corresponding provision for the regulated investment 
companies. Under this test at least 60 percent of the trust’s income 
must, in one manner or another, be derived from real property. The 
types of income within the 60 percent category include rents from real 
property, interest on obligations secured by mortgages on real estate, 
gain from the sale of real property, dividend and other distributions 
from other real estate trusts qualifying under this bill, and abatements 
and refunds of taxes on real property. 

The interaction of the 90 and 60 percent tests requires at least 60 
percent of the trust’s income to be derived from real property; another 
30 percent must be derived either from real property or from sources 
from which a regulated investment company would be required 
to derive most of its income. 

The third and fourth income requirements are concerned with gains 
from the sale of property. The third test provides that not more 
than 30 percent of the trust gross income may consist of short-term 
gains on security sales. This provision is similar, although not iden- 
tical, to a provision in present law applying to regulated investment 
companies. The 30 percent in the case of the trust applies to sales 
of securities held for less than 6 months, while that for regulated 
investment companies applies to sales of securities held for less than 
3 months. In addition, the percentage in the case of the trusts is 
applied only with respect to the extent the gains exceed the losses. 
The 30 percent test in the case of the regulated investment companies 
applies without the reduction for losses. 

The fourth test applies a 30 percent limitation on the amount of 
gross income which may be derived from gains on the sale of real 
estate held for less than 5 years. In this case also the 30 percent test 
is applied only to the gains in excess of losses. This, in conjunction 
with the general requirement that the trust must not hold any prop- 
erty primarily for sale to customers in the ordinary course of its 
trade or business, will give assurance of qualifying little if any income 
from trading in real estate except sales of investment property. 

3. Definition of rents from real property.—As indicated in the prior 
part of this report, your committee has made sure that transactions 
which might be considered active business operations are not given 
the conduit type of tax treatment accorded under this bill. For ex- 
ample, it is felt that those who own and also manage a hotel or office 
building are operating an active business enterprise and that the regu- 
lar corporate income tax rate should continue to apply in such cases. 
To restrict income to that of a passive nature, the bill defines rents 
from real property in such a manner as to exclude income from any 
real property which the trust operates. Qualifying rents from real 
property do not include any amount received or accrued with respect 
to any real property, if the trust or association makes any expenditure 
which is properly allocable to such real property while rented (or to the 
rentals from such real property). As a result, rents are defined as 
excluding amounts received, if the trust makes any expenditure, other 
than excepted types of expenditures, with respect to the real property 
while it is rented. This, in general, would disqualify rents received 
from real estate if the trust makes any expenditure, with respect to 
that real estate, which would qualify as a trade or business expense 
under the provisions of section 162 of the code. The expenditures 
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which may be made are those properly chargeable to capital account, 
those for taxes, interest, or insurance, those for the collection of or 
accounting for income, and those related to the entering into, renewal, 
or termination of a lease. This, of course, would not deny other de- 
ductions which might be allowed with respect to the property under 
present law which do not result in expenditures. For example, this 
would not foreclose a deduction for depreciation. This provision 
would, however, forclose a trust from making an expenditure for the 
maintenance or operation of a building. Such expenditures, in order 
to make sure that the lessor’s position is that of a passive investor 
with respect to the operation of a building, would have to be incurred 
by the person to whom the trust leases the property. This lessee 
could, of course, engage in the active conduct of the trade or business 
of operating the building. 

Rental income is also defined as excluding amounts derived from 
property if these amounts depend in whole or in part on the income or 
profits derived by any person from the property. This is provided to 
give assurance that no profit-sharing arrangement, provided for in the 
rental contract, will in effect make the trust an active participant in 
the operation of the property. Income from the operation of a store 
on a business property would, of course, be income derived from this 
property. 

An exception to the general rule is provided for amounts based on a 
fixed percentage or percentages of receipts and sales since these are 
customary types of rental contracts and are not generally considered 
related to the profit or loss of the lessee. Generally speaking, there- 
fore, rents received from real estate would not be disqualified solely 
by reason of the fact that the rent is based on a fixed percentage of 
total receipts or sales of the lessee (whether or not adjusted for such 
items as returned merchandise, or Federal, State, or local sales taxes). 
It is not intended to disqualify situations where the lease provides for 
differing percentages of receipts or sales from different departments 
or from separate floors of a retail store, for example, so long as each 
percentage is fixed at the time of entering into the lease. However, 
the fact that a lease is based upon a percentage of total receipts would 
not necessarily qualify the rent as “rent from real property.”’ Thus, 
for example, rent would not qualify if the lease provides for a rental 
measured by varying percentages of receipts, and the arrangement 
does not conform with normal business practices where rental per- 
centages are based on receipts, but is in reality used as a means of 
basing the rent on income or profits. 

Still a third restriction provided in the case of rents from real prop- 
erty excludes from the definition of rents amounts received from any 
person if the trust has an interest of 10 percent or more in the business, 
assets, or profits of that person. This prevents the avoidance of the 
restrictions described above with respect to rents from real estate 
through the device of setting up a related organization. It also fore- 
closes the opportunity of any substantial relationship between the 
trust and the business of any tenant. 


B. Taxation of Real Estate Investment Trusts and Their Beneficiaries 


As has been previously indicated,this bill provides the conduit type 
of tax treatment in the case of real estate investment trusts which 
distribute 90 percent or more of their ordinary taxable income (that is, 
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exclusive of net long-term and short-term capital gains). Any 
amount in excess of the 90 percent which the trust retains, however, is 
to be subject to the regular corporate income tax. 

The beneficiaries of the trust in general will continue to be taxed in 
the same manner as ordinary dividend recipients. Capital gains of 
the trust, however, to the extent they are distributed are free of tax 
at the trust level and at the shareholder level are taxed as long-term 
capital gains rather than as an ordinary dividend. 

Vhere more than 25 percent of the income of the real estate trust is 
from rents, interest, or other nondividend income the trust beneficiary 
is to treat as a dividend only that portion of the dividend payment he 
receives which corresponds to the percentage of the trust’s income 
which was attributable to dividends. Any amount not treated as a 
dividend to the beneficiary would not be eligible for the dividends 
received credit, exclusion or deduction, but would be taxed as ordinary 
income to the recipient. If the interest and other nondividend income 
is less than 25 percent of the trust’s total income, the entire distribution 
to the beneficiary (exclusive of capital gains dividends) is treated as 
if it were the receipt of an ordinary dividend and eligible for the 
dividends received credit and exclusion. 

The treatment outlined above for real estate trusts is substantially 
that now provided in the case of regulated investment companies, 
although it should be noted that the differences include some variations 
in the treatment of undistributed capital gains and the foreign tax 
credit. 

IV. CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


INTERNAL REVENUE CODE OF 1954 


Chapter 1—Normal Taxes and Surtaxes 


SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 


SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 


SUBCHAPTER 


SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 
SUBCHAPTER 


SUBCHAPTER 


. Determination of tax liability. 
. Computation of taxable income. 

>. Corporate distributions and adjustments. 
. Deferred compensation, ete. 


Accounting periods and methods of accounting. 
Kxempt organizations. 


. Corporations used to avoid income tax on share 


holders. 
Banking institutions. 


. Natural resources. 


Estates, trusts, beneficiaries, and decedents. 


.. Partners and partnerships. 
. Insurance companies. 
. Regulated investment companies and real estat 


invesiment companies 


. Tax based on income from sources within or 


without the United States. 


. Gain or loss on disposition of property. 
. Capital gains and losses. 


teadjustment of tax between years and special 
limitations, 


. Election of certain partnerships and proprietor- 


ships as to taxable status. 
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SUBCHAPTER A—DETERMINATION OF TAX LIABILITY 


+ * * * * * * 


Part I—Tax on Individuals 


* es - a * * * 


Part ll—Tax on Corporations 


Sec. 11. Tax imposed. 
Sec. 12. Cross references relating to tax on corporations. 


SEC. 11. TAX IMPOSED 


(a) Corporations In GeNERAL.—A tax is hereby imposed for 
each taxable year on the taxable income of every corporation. The 
tax shall consist of a normal tax computed under subsection (b) and 
a surtax computed under subsection (c). 

(b) Normat Tax.— 

(1) TAXABLE YEARS BEGINNING BEFORE APRIL 1, 1957.—In the 
case of a taxable year beginning before April 1, 1957, the normal 
tax is equal to 30 percent of the taxable income. 

(2) TAXABLE YEARS BEGINNING AFTER MARCH 31, 1957.—In the 
case of a taxable vear beginning after March 31, 1957, the normal 
tax is equal to 25 percent of the taxable income. 

(c) Surtrax.—The surtax is equal to 22 percent of the amount by 
which the taxable income (computed without regard to the deduction, 
if any, provided in section 242 for partially tax-exempt interest) 
exceeds $25,000. 

(d) Exceptions.—Subsection (a) shall not apply to a corporation 
subject to a tax imposed by— 

(1) section 594 (relating to mutual savings banks conducting 
life insurance business), 

2) subchapter L (sec. 801 and following, relating to insurance 
companies), 

(3) subchapter M (sec. 851 and following, relating to regulated 
investment companies and real estate investment trusts), or 

(4) section 881 (a) (relating to foreign corporations not 
engaged in business in United States). 

* ~ » * * * * 


Part IV—Credits Against Tax 


* aa + * ~ a + 
SEC. 34. DIVIDENDS RECEIVED BY INDIVIDUALS. 
(a) GENERAL RuLE.— * * * 
- 7 * aa * * + 


(d) Spectan Ruies ror Certain Disrrinutions.—For purposes 
of subsection (a)— 

(1) Any amount allowed as a deduction under section 591 
(relating to deduction for dividends paid by mutual savings 
banks, etc.) shall not be treated as a dividend. 

(2) A dividend received from a regulated investment company 
shall be subject to the limitations prescribed in section 854. 

(3) A dividend received from a real estate investment trust shall 
be subject to the limitations prescribed in section 858. 
* * & x * * ca 
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SUBCHAPTER B—COMPUTATION OF TAXABLE INCOME 
* * * * * * * 


Part I—Definition of Gross Income, Adjusted Gross Income, and 
Taxable Income 


* * * * * * * 


Part I1I—Items Specifically Excluded From Gross Income 


of * * ~*~ * ok « 
SEC. 116. PARTIAL EXCLUSION OF DIVIDENDS RECEIVED BY INDI- 
VIDUALS. 
(a) Exctusion From Gross INcome.— 
cd * * * * « * 
(c) Spectat Ruues ror Certain Distrisutions.—For purposes of 
subsection (a)— 

(1) Any amount allowed as a deduction under section 591 
(relating to deduction for dividends paid by mutual savings 
banks, etc.) shall not be treated as a dividend. 

(2) A dividend received from a regulated investment company 
shall be subject to the limitations prescribed in section 854. 

(3) A dividend received from a real estate investment trust shall 
be subject to the limitations prescribed in section 858. 

* a * * cg + *” 


* * * 


Part VIII—Special Deductions for Corporations 


* * a * * * 


SEC. 243. DIVIDENDS RECEIVED BY CORPORATIONS, 
(a) GENERAL Rute.—* * * 
* a * * * * * 
(b) Spectat Ruuzes ror Certain Distrisutions.—For purposes of 
subsection (a)— 

(1) Any amount allowed as a deduction under section 591 (relat- 
ing to deduction for dividends paid by mutual savings banks, etc.) 
shall not be treated as a dividend. 

(2) A dividend received from a regulated investment company 
shall be subject to the limitations prescribed in section 854. 

(3) A dividend received from a real estate investment trust shall be 
subject to the limitations prescribed in section 858. 
> * * + a” * 


SUBCHAPTER E—ACCOUNTING PERIODS AND METHODS 
OF ACCOUNTING 


* * * 


Part I—Accounting Periods 


* * * 
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SEC. 443, RETURNS FOR A PERIOD OF LESS THAN 12 MONTHS. 
(a) Rerurns ror SHort Periop.— * * * 
*« * a * e e " 


(d) Cross Rererence.— 

For inapplicability of subsection (b) in computing— 

(1) Accumulated earnings tax, see section 536. 

(2) Personal holding company tax, see section 546. 

(3) Undistributed foreign personal holding company income, 
see section 557. 

(4) The taxable income of a regulated investment company, 
see section 852 (b) (2) (EB). 

(5) The taxable income of a real estate investment trust, see section 
857 (6) (2) (D). 


* * * * * * & 


{SUBCHAPTER M—REGULATED INVESTMENT COMPANIES] 


SUBCHAPTER M—REGULATED INVESTMENT COMPANIES 
AND REAL ESTATE INVESTMENT TRUSTS 


Part I. Regulated investment companies. 
Part II. Real estate investment trusis. 


Part I—Regulated Investment Companies 


See. 851. Definition of regulated investment company. 

Sec. 852. Taxation of regulated investment companies and their 
shareholders. 

Sec. 853. Foreign tax credit allowed to shareholders. 

Sec. 854. Limitations applicable to dividends received from regu- 
lated investment company. 

Sec. 855. Dividends paid by regulated investment company after 
close of taxable year. 

s * x * * + * 


SEC. 852. TAXATION OF REGULATED INVESTMENT COMPANIES 
AND THEIR SHAREHOLDERS. 

(a) ReQquiREMENTS APPLICABLE TO REGULATED INVESTMENT Com- 
PANIES.—The provisions of this [subchapter] part shall not be 
applicable to a regulated investment company for a taxable year 
unless— 

(1) the deduction for dividends paid during the taxable year 
(as defined in section 561, but without regard to capital gains 
dividends) equals or exceeds 90 percent of its investment com- 
pany taxable income for the taxable year (determined without 
regard to subsection (b) (2) (D)), and 

(2) the investment company complies for such year with regu- 
lations prescribed by the Secretary or his delegate for the purpose 
of ascertaining the actual ownership of its outstanding stock. 

(b) Metrnop or TaxaTION OF COMPANIES AND SHAREHOLDERS.— 

(1) ImposITION OF NORMAL TAX AND SURTAX ON REGULATED 
INVESTMENT COMPANIES.—There is hereby imposed for each 
taxable year upon the investment company taxable income of 
every regulated investment company a normal tax and surtax 
computed as provided in section 11, as though the investment 
company taxable income were the taxable income referred to in 
section 11. For purposes of computing the normal tax uhder 
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section! 115 'the taxable income and the dividends paid deduction 

of such investmerit company forthe taxable year (computed 
without regard to anual gains dividends) shall be reduced by 
the deduction provided by section 242 (relating to partially tax- 
exempt interest). ' ' 

(2) INVESTMENT COMPANY TAXABLE INCOME.—The investment 
company taxable income shall be the taxable income of the regu- 
lated investment company adjusted as follows: 

(A) There shall be excluded the excess, if any, of the net 
long-term capital gain over the net short-term capital loss. 

(B) The net operating loss deduction provided im section 
172 shall not be allowed. 

(C) The deductions for corporations provided in part 
VIIL (except section 248) in subchapter B (section 241 and 
following, relating to the deduction for dividends received, 
etc.), shall not be allowed. 

(D) The deduction for dividends paid (as defined in 
section 561) shall be allowed, but shall be computed without 
regard to capital gains dividends. 

(E) The taxable income shall be computed without regard 
to section 443. (b) (relating to computation of tax on change 
of annual accounting period). 

(3) CAPITAL GAINS.— 

(A) Imposition oF TAx.—There is hereby imposed for 
each taxable year in the case of every regulated investment 
company a tax of 25 percent of the excess, if any, of the next 
long-term capital gain over the sum of— 

(i) the net short-term capital loss, and 

(ii) the deduction for dividends paid (as defined in 
section 561) determined with reference to capital gains 
dividends only. 

(B) TREATMENT OF CAPITAL GAIN DIVIDENDS BY SHARE- 
HOLDERS.—A capital gain dividend shall be treated by the 
shareholders as a gain from the sale or exchange of a capital 
asset held for more than 6 months. 

(C) DEFINITION OF CAPITAL GAIN DIVIDEND.—T[A capital 
gain dividend means] For purposes of this part, a capital 
gain dividend is any dividend, or part thereof, which is 
designated by the company as a capital gain dividend in a 
written notice mailed to its shareholders not later than 30 
days after the close of its taxable year. If the aggregate 
amount so designated with respect to a taxable year of the 
company (including capital gains dividends paid after the 
close of the taxable vear described in section 855) is greater 
than the excess of the net long-term capital gain over the 
net short-term capital loss of the taxable year, the portion of 
each distribution which shall be a capital gain dividend shall 
be only that proportion of the amount so designated which 
such excess of the net long-term capital gain over the net 
short-term capital loss bears to the aggregate amount so 
designated. 

(D) TREATMENT BY SHAREHOLDERS OF UNDISTRIBUTED 
CAPITAL GAINS, 

. ca * * * * 
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Part IIl—Real Estate Investment Trusts 


Sec. 856. Definition of real estate investment trust. 
Sec. 857. Taxation of real estate investment trusts and their benefi- 


craries. 

Sec. 858. Limitations applicable to dividends received from real estate 

tnvesiment trust. 

Sec. 859. Dividends paid by real estate investment trust after close of 

taxable year. 
SEC. 856. DEFINITION OF REAL ESTATE INVESTMENT TRUST. 

(a) In Generat.—For purposes of this subtitle, the term “‘real estate 
investment trust”? means an unincorporated trust or an unincorporated 
association— 

(1) which is managed by one or more trustees; 

(2) the beneficial ownership of which is evidenced by transferable 
shares, or by transferable certificates of beneficial interest; 

(3) which (but for the provisions of this part) would be taxable as 
a corporation; and 

(4) which meets the requirements of subsection (b). 

(6) Limrrarions.—A trust or association shall not be considered a 
real estate investment trust for any taxable year unless— 

(1) At least 90 percent of its gross income is derived from— 

(A) dividends; 

(B) interest; 

(C) rents from real property; 

(D) gain from the sale or other disposition of stock, securities, 
and real property (including interests in real property and 
interests in mortgages on real property); and 

(E£) abatements and refunds of taxes on real property. 

(2) At least 60 percent of its gross income is derived from— 

(A) renis from real property; 

(B) interest on obligations secured by mortgages on real 
estate; 

(C) gain from the sale or other disposition of real property 
(including interests in real property and interests in mortgages 
on real property); 

(D) dividend or other distributions on, and gain from the 
sale or other disposition of, transferable shares in (or transfer- 
able certificates of beneficial interest in) other real estate trusts 
or associations; and 

(E) abatements and refunds of taxes on real property. 

(3) The amount by which the gains from the sales and other dis- 
positions of stock or securities held for less than 6 months exceed the 
losses from such sales or other dispositions is an amount less than 
30 percent of its gross income. 

(4) The amount by which the gains from voluntary sales and 
other voluniary dispositions of real property held for less than 
5 years exceed the losses from such sales and dispositions is an 
amount less than 30 percent of its gross income. 


(c) Renrs or Reat E’srare Derinep.—For purposes of paragraphs 
(1) and (2) of subsection (6), the term “‘rents from real property” does not 
include any amount received or accrued by a hotel. inn, or lodging house 
from a guest, boarder, or lodger in consideration for the oceupancy of a 
furnished room or furnished apartment or in consideration for food or 
refreshmenis or for personal services rendered. 
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SEC. 857. TAXATION OF REAL ESTATE INVESTMENT TRUSTS AND 
THEIR BENEFICIARIES. 


(a) Reevirements Appticaste ro Reat Esrare Invesruenr 
Trusts.—The provisions of this part shall not apply to a real estate 
investment trust for a taxable year unless— 

(1) it distributes to its shareholders or holders of beneficial interests 
an amount not less than 90 percent of the amount by which the real 
estate trust taxable income for the taxable year exceeds the sum of its 
net long-term capital gain and net short-term capital gain for such 
year; and 

(2) the real estate inv®stment trust complies for such year with 
regulations prescribed by the Secretary or has delegate for the purpose 
of ascertaining the actual ownership of the shares or certificates of 
beneficial interest of such trust. 

(6) Meruop or Taxation or Reat Estare Investment Trusts 
AND Hotpvers or Suares or Certiricares or BenericiaL INTEREST.— 

(1) [MposiTION OF NORMAL TAX AND SURTAX ON REAL ESTATE 
INVESTMENT TRUSTS.—There is hereby imposed for each taxable 
year on the real estate investment trust taxable income of every real 
estate investment trust a normal tax and surtaxr computed as provided 
in section 11, as though the real estate investment trust tazable 
income were the taxable income referred to in section 11. For pur- 
poses of computing the normal tax under section 11, the taxable 
income and the dividends paid deduction of such real estate invest- 
ment trust for the tazable year (computed without regard to capital 
gain dividends) shall be reduced by the deduction provided by section 
242 (relating to partially tax-exempt interest). 

(2) REAL ESTATE INVESTMENT TRUST TAXABLE INCOME.—For 
purposes of this part, the term “‘real estate investment trust tarable 
income’? means the taxable income of the real estate investment trust, 
adjusted as follows: 

(A) There shall be excluded the excess, if any, of the net 
long-term capital gain over the net short-term capital loss. 

(B) The deductions for corporations provided in part VIII 
(except section 248) in subchapter B (section 241 and following, 
relating to the deduction for dividends received, etc.) shall not 
be allowed. 

(C) A deduction shall be allowed for the dividends (other 
than capital gain dividends) paid during the tarable year 
computed in accordance with the rules provided in section 562. 

(D) The taxable income shall be computed without regard to 
section 443 (b) (relating to computation of tax on change of 
annual accounting period). 

(3) CAPITAL GAINS.— 

(A) Imposition of Tar.—There is hereby imposed for each 
taxable year in the case of every real estate investment trust a tax 
of 25 percent of the excess, if any, of the net long-term capital gain 
over the sum of— 

(i) the net short-term capital loss; and 
(ii) the amount of capital gain dividends paid during 
the taxable year. 

For the purposes of this subparagraph the amount of 
dividends paid shall be compute winder the rules provided 
in section 562. 
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(B) Treatment of Capital Gain Dividends by Share- 
holders.—A capital gain dividend shall be treated by the 
shareholders or holders of beneficial interests as a gain from 
the sale or exchange of a capital asset held for more than 
6 months. 

(C) Definition of Capital Gain Dividend.—For purposes 
of this part, a capital gain dividend is any dividend, or part 
thereof, which is designated by the real estate investment 
trust as a capital gain dividend in a written notice mailed 
to its shareholders or holders of beneficial interests at any 
time before the expiration of 30 days after the close of its 
taxable year. If the aggregate amount so designated with 
respect to a taxable year of the trust (including capital gain 
dividends paid after the close of the taxable year described 
in section 859) is greater than the excess of the net long- 
term capital gain over the net short-term capital loss of the 
taxable year, the portion of each distribution which shall be 
a capital gain dividend shall be only that proportion of the 
amount so designated which such excess of the net long 
term capital gain over the net short-term capital loss bears 
to the aggregate amount so designated. 

(c) Earnines ano Prorirs.—The earnings and profits of a real 
estate investment trust for any taxable year (but not its accumulated 
earnings and profits) shall not be reduced by any amount which is not 
allowable as a deduction in computing its taxable income for such taxable 
year. 

SEC. 858. LIMITATIONS APPLICABLE TO DIVIDENDS RECEIVED 

FROM REAL ESTATE INVESTMENT TRUST. 

(a) Caprrat Garn Divipenv.—For purposes of section 34 (a) 
(relating to credit for dividends received by individuals), section 116 
(relating to an exclusion for dividends received by individuals), and section 
243 (relating to deductions for dividends received by corporations), @ 
capital gain dividend (as defined in section 857 (b) (8) (C)) received 
from a real estate investment trust shall not be considered as a dividend. 

(6) Orwer Divipenps.— 

(1) Generat rvce.—In the case of a dividend received from a 
real estate investment trust (other than a dividend to which subsection 
(a) applies)— 

(A) if such real estate investment trust meets the requirements 
of sections 856 and 857 (a) for the taxable year during which it 
paid such dividend; and 

(B) the aggregate dividends received by such trust during 
such taxable year are less than 75 percent of its gross income, 

then, in computing the credit under section 34 (a), the exclusion 
under section 116, and the deduction under section 248, there shall 
be taken into account only that portion of the dividend which bears 
the same ratio to the amount of such dividend as the aggregate 
dividends received by such trust during such taxable year bear to 
its gross income for such taxable year. 

(2) Norice To sHarenoLtperRs.—A real estate investment trust 
to which paragraph (1) applies for any taxable year shall, in a 
written notice to shiereholé ers or holders of beneficial interests 


mailed not later than 30 days after the close of the taxable year, 
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designate the portion of the dividends paid by the real estate invest- 
ment trust during such taxable year which may be taken into account 
under paragraph (1) for purposes of the credit under section 34, 
the exclusion under section 116, and the deduction under section 243. 

(3) Derinirions.—For purposes of this subsection— 

(A) The term “gross income" does not include gain from the 
sale or other disposition of stock or securities or of real estate 
(or interests therein). 

(B) The term “aggregate dividends received” includes 
dividends only to the extent that such amounts would be taken 
into account as dividends under paragraph (1). 

SEC. 859. DIVIDENDS PAID BY REAL ESTATE INVESTMENT TRUST 

AFTER CLOSE OF TAXABLE YEAR. 

(a) Generat Rure.—For purposes of this chapter, if a real estate 
investment trust— 

(1) declares a dividend before the time prescribed by law for the 
filing of its return for a taxable year (including the period of any 
extension of time granted for filing such return); and 

(2) distributes the amount of such dividend to shareholders or 
holders of beneficial interests in the 12-month period following the 
close of such taxable year and not later than the date of the first 
regular dividend payment made after such declaration, 

the amount so declared and distributed shall, to the extent the trust elects 
in such return in accordance with regulations prescribed by the Secretary 
or his delegate, be considered as having been paid during such tazable 
year, except as provided in subsections (b) and (c). 

(6) Recerpr spy SHarenorper.—Amounts to which subsection (a) 
applies shall be treated as received by the shareholder or holder of a bene- 
ficial interest in the taxable year in which the distribution is made. 

(ec) Norice ro SHarenorpers.—In the case of amounts to which 
subsection (a) applies, any notice to shareholders or holders of beneficial 
interests required under this part with respect to such amounts shall be 
made not later than 30 days after the close of the taxable year in which 
the distribution is made. 

= * * x * * * 


SUBCHAPTER N—TAX BASED ON INCOME FROM SOURCES 
WITHIN OR WITHOUT THE UNITED STATES 


. x * * * * * 


SEC. 891. DOUBLING OF RATES OF TAX ON CITIZENS AND CORPORA- 
TIONS OF CERTAIN FOREIGN COUNTRIES. 

Whenever the President finds that, under the laws of any foreign 
country, citizens or corporations of the United States are being 
subjected to discriminatory or extraterritorial taxes, the President 
shall so proclaim and the rates of tax imposed by sections 1, 3, 11, 802, 
811, 821, 831, 852, 857, 871, and 881 shall, for the taxable year during 
which such proclamation is made and for each taxable year thereafter, 
be doubled in the case of each citizen and corporation of such foreign 
country; but the tax at such doubled rate shall be considered 4s 
imposed by such sections as the case may be. In no case shall this 
section operate to increase the taxes imposed by such sections (com- 
puted without regard to this section) to an amount in excess of 80 
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percent of the taxable income of the taxpayer (computed without 
regard to the deductions allowable under section 151 and under 

art VIII of subchapter B). Whenever the President finds that the 
ate of any foreign country with respect to which the President has 
made a proclamation under the preceding provisions of this section 
have been modified so that discriminatory and extraterritorial taxes 
applicable to citizens and corporations of the United States have 
been removed, he shall so proclaim, and the provisions of this section 
providing for doubled rates of tax shall not apply to any citizen or 
corporation of such foreign country with respect to any taxable year 
beginning after such proclamation is made. 


* a * & * e & 
Chapter 6 Consolidated Returns 

* * cd ¢ eB s ca 

SUBCHAPTER A—RETURNS AND PAYMENT OF TAX 

* * & s ad = s 


SEC. 1504. DEFINITIONS. 

(a) DeFrIniTION oF “AFFILIATED Grovup’’.—* * * 

(b) Derinition oF “INCLUDIBLE Corporation’’.—As used in this 
chapter, the term “‘includible corporation’? means any corporation 
except— : ; 

(1) Corporations exempt from taxation under section 501. 


(2) Insurance companies subject to taxation under section 802, 
811, or 821. 


(3) Foreign corporations. 
(4) Corporations entitled to the benefits of section 931, by 


reason of receiving a large percentage of their income from 
sources within possessions of the United States. 
(5) Corporations organized under the China Trade Act, 1922. 
(6) Regulated investment companies and real estate investment 
trusts subject to tax under subchapter M of chapter 1. 


(7) Unincorporated business enterprises subject to tax as 
corporations under section 1361. 


O 
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AMENDING SECTION 2011 (c) OF THE INTERNAL REVENUE 
CODE OF 1954 AND SECTION 813 (b) OF THE INTERNAL 
REVENUE CODE OF 1939 





Juty 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Kzan, from the Committee on Ways and Means, submitted 
the following 


REPORT 
[To accompany H. R. 10622] 


The Committee on Ways and Means, to whom was referred the 
bill (H. R. 10622) to amend section 2011 (c) of the Internal Revenue 
Code of 1954, having considered the same, report favorably thereon 
with amendments and recommend that the bill as amended, do pass. 

The amendments are as follows: 

Strike out all after the enacting clause and insert the following: 


That section 2011 (c) of the Internal Revenue Code of 1954 (relating to the 
period of limitations on credit for State death taxes) is hereby amended by 
adding at the end of paragraph (2) the following new paragraph: 

“(3) If a claim for refund or credit of an overpayment of tax imposed by this 
chapter has been filed within the time prescribed in section 6511, then within 
such 4-year period or before the expiration of 60 days from the date of mailing 
by regis mail by the Secretary or his delegate to the taxpayer of a notice 

the disallowance of any part of such claim, or before the expiration of 60 days. 
after a decision by any court of competent jurisdiction becomes final with respect 
to a timely suit instituted upon such claim, whichever is later.” 

Sec. 2. Section 813 (b) of the Internal Revenue Code of 1939 (relating to 
the period of limitations on the credit for State death taxes) is hereby amended 
by adding at the end of paragraph (2) the following new paragraph: 

“(3) If a claim for refund or credit of an overpayment of tax imposed by this 
chapter has been filed within the time prescribed in séction 910, then within such 
4-year period or before the expiration of 60 days from the date of mailing by 
registered mail by the Secretary or his delegate to the taxpayer of a notice of the 
disallowance of any part of stich elaim, or before the expiration of 60 days after 
a decision by any court of co tent jurisdiction becomes final with respect to a 
timely suit instituted upon such claim, whichever is later.” ' 

Src. 3. (a) The amendment made by section 1 to section 2011 of the Internat 

lie Code of 1954 shall be efféctive as if it were a part of such section on the 
date of enactment of the Internal Revenue Code of 1954, i 
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(b) The amendment mace by section 2 to section 813 of the Internal Revenue 
Code of 1939 shall be effective as if it were a part of such section on the date of 
enactment of the Internal Revenue Code of 1939, 


Amend the title so as to read: ~ 


A bill to amend section 2011 (c) of the Internal Revenue Code of 1954 and 
section 813 (b) of the Internal Revenue Code of 1939. 


GENERAL STATEMENT 


H, R. 10622 would have the effect of extending, in cases where pay- 
ment of the Federal tax is made and a refund claim is filed, the time 
in which State death taxes could be‘paid and claimed as a credit. 
An executor who has not yet paid State death taxes would be able to 
file a timely claim for refund with the Internal Revenue Service, and 
obtain credit for State death taxes if the State tax is paid within (1) 60 
days from the date of mailing, by registered mail, by the Secretary or 
his delegate to the taxpayer of a notice of disallowance of any part of 
such claim, or (2) 60 days after-a-decision by a court of competent 
jurisdiction. 

Under the bill, as amended by your committee, both the Internal 
Revenue Code of 1954 and the Internal Revenue Code. of 1939 are 
amended to allow a claim for State death taxes paid within 60 days 
from the date of mailing, by registered mail, by the Secretary or his 
delegate to the taxpayer of a notice of the disallowance of any part of 
such claim, or within 60 days after a decision by any court of compe- 
tent jurisdiction becomes final with respect to.a timely suit instituted 
upon such a claim. 

Under section 3 of this bill, the amendment made by section 1 is 
applicable as if it were a part of section 2011 of the 1954 code when 
énacted. Similarly, the amendment made by section 2 is made 
applicable, for open casés, as if it were a part of section 813 of the 
1939 code when the 1939 code was enacted. Under present law, no 
interest is allowed on any refund made under section 2011 (c) of the 
1954 code or section 813 of the 1939 code, and this restriction in 
present law will be equally applicable to refunds allowed under the 
provisions added by this bill. 


PURPOSE OF BILL 


At present, as a general rule, State death taxes must be paid within 
4 years after the estate tax retura is filed im order to obtain credit for 
such taxes for estate tax purposes. If an extension of time is granted 
to pay the estate tax, the State death tax need not be paid until the 
expiration of the extension. Also, if a petition for redetermination of a 
deficiency is filed with the Tax Court within 90 days after notice of 
deficiency is mailed, then the State tax may be paid within 60 days 
after the Tax Court’s decision becomes anal. However, if the estate 
tax is paid and a refund claim is on filed, no extension for 
payment of State death taxes is allowed. Therefore, the Purpose of 
this bill is to allow an opportunity to claim the credit allowed by 
section 2011 of the 1954 Ba and section 813 of the 1939 code in those 
eases in which State death taxes are not paid until the claim for refund 
has been disallowed, or if the disallowance is litigated until after a final 
decision by a court of competent jurisdiction. 
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CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
poe 3 are shown as follows (new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


INTERNAL REVENUE Cope or 1954 


SEC. 2011. CREDIT FOR STATE DEATH TAXES. 


* * * * * * * 


(c) Pertop oF Limirations oN Crepit.—The credit allowed by this 
section shall include only such taxes as were actually paid and credit 
therefor claimed within 4 years after the filing of the return required 
by section 6018 of this title, or of sections 821 or 864 of the Internal 
Revenue Code of 1989 in those cases where a timely claim for refund or 
credit for overpayment of tares imposed by the said sections has not been 
finally disposed of at the date of enactment of this Act; except that—* * * 


* * * * * * * 


(3) If a claim for refund or credit of an overpayment of tax 
imposed by this chapter has been filed within the time prescribed 
in section 6511 of this title or section 322 (b) of the Internal Revenue 
Code of 1939, then within such 4-year period, or before the expira- 
tion of 60 days after the final disposition by the Secretary or his 
delegate of the said claim for refund, or before the expiration of 
60 days afler a decision by any court of competent jurisdiction 
becomes final with respect to a timely suit instituted upon such 


claim. 
* = * * , i 
SEC. 7851. APPLICABILITY OF REVENUE LAWS. 
” + * o ‘ ; - 
(a2) Genera Rutes.—* * * 
o * a : in i z 
(2) Sustirtxy B.—* * * 
+ <7 * * P ‘ : 


(C) TAXES IMPOSED UNDER THE 1939 copE.——Notwithstand- 
ing any contrary provisions of the Internal Revenue Code of 
1939 or the provisions of subparagraph (A), section 2011 (c) 
of this title, as amended, shall apply with respect to estates of 
decedents dying on or before the date of enactment of this title. 


O 














841TH ConGRESS } HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2844 





GRANTING THE CONSENT OF CONGRESS FOR THE 
CONSTRUCTION OF A DAM ON THE NORTH BRANCH 
OF THE POTOMAC RIVER 





Juty 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Buatntik, from the Committee on Public Works, submitted the 
following 


REPORT 


[To accompany S. 4099] 


The Committee on Public Works, to whom was referred the bill 
(S. 4099) granting the consent of Congress to the Pittsburgh Plate 
Glass Co. for the construction of a dam on the North Branch of the 
Potomac River, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass, 


PURPOSE OF THE BILL 


The purpose of S. 4099 is to grant the consent of Congress to the 
Pittsburgh Plate Glass Co. to construct, maintain, and operate a dam 
on the North Branch of the Potomac River near North Branch, Md., 
at a point suitable to the interests of navigation, with plans therefor 
to be approved by the Secretary of the Army and the Chief of 
Engineers. 

GENERAL STATEMENT 


This bill would authorize the Pittsburgh Plate Glass Co. to con- 
struct, maintain, and operate at its own expense a low dam on the 
ee of the Potomac River about 5 miles south of Cumber- 

nd, ‘ 

The dam would be about 8 feet high and impound about 1 million 
gallons of water for industrial purposes and return the water to the 
river below the dam. Plans for the dam and accessory works would 
be approved by the Secretary of the Army and the Chief of Engineers 
before construction is commenced and these officials would be em- 
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powered to impose such conditions and stipulations as may be deemed 
necessary to protect the interests of the United States. 

Under the provisions of the bill, construction must be started within 
1 year and completed within 3 years from the date of enactment of 
this act. The right to alter, amend, or repeal the act is expressly 
reserved. ; 

The Pittsburgh Plate Glass Co. is now in the process of constructing 
a $40-million plant near Cumberland, Md., for the purpose of manu- 
facturing plate glass. The plant is expected to bé in partial operation 
by September 1956, and in full operation early in 1957. 

The dam is necessary for the purpose of furnishing the plant with 
sufficient water to carry on its operations. The dam will be a sub- 
merged weir and will not necessarily impound the entire flow of the 
stream, raising the present level of the water in the stream by about 
3 feet only. The company will assume complete responsibility for the 
construction and maintenance of the dam. 

There is no expense to the United States involved in the project, 
but the consent of Congress is required since the Potomac River, of 
which the North Branch is a tributary, is navigable at this point and 
constitutes the beundary between Maryland and West Virginia. 

The committee approves this bill and recommends its enactment. 
It concurs in the statement expressed by the Senate Committee on 
Public Works that in addition to maintaining the dam, the company 
should purchase any lands that might be inundated, and assume 
responsibility for any damages that might be incurred through its 
operations. The committee also agrees with the Senate that one of 
the conditions that should be imposed on the company in its operations 
is that the water used for industrial purposes should be treated, if 
necessary, before being returned to the stream in order to avoid 
pollution of the flows in streams downstream from the plant. 

The favorable report of the Department of the Army to the Senate 
Committee on Public Works is as follows: 


DEPARTMENT OF THE ARMY, 
July 6, 1956. 
Hon. Dennis CHAVEz, 
Chairman, Committee on Publie Works, 
United States Senate. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to S. 4099, a bill 
granting the consent of Congress to the Pittsburgh Plate Glass Co. 
for the construction of a dam on the North Branch of the Potomac 
River. 

S. 4099 would authorize the Pittsburgh Plate Glass Co. to construct, 
maintain and operate a dam on the North Branch of the Potomac 
River about. 5 miles south of Cumberland, Md., subject to approval 
of plans by the Secretary of the Army and the Chief of Engineers. It 
is understood that the proposed dam would be about 8 feet high. The 
small storage of water would be used for industrial purposes and then 
returned to the river below the dam. 

The Department of the Army interposes no objection to S. 4099. 


The bill does not involve the expenditure of funds by the United 
States. 
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Inasmuch as the committee has requested that the report be 
expedited, it is submitted without a determination by the Bureau 
of the Budget as to whether or not it conforms to the program of the 
President. As soon as such advice is received it will be forwarded to 
your committee. 

Sincerely yours. 
Witsper M. Brucker, 
Secretary of the Army. 











84TH CoNGRESS } HOUSE OF REPRESENTATIVES ~ { Reporr 
2d Session No. 2845 





ACCEPTING WITHOUT COST TO THE UNITED STATES COPIES OF 
THE RECORDING “PLEDGE OF ALLEGIANCE TO THE FLAG” AND 
PROVIDING FOR DISTRIBUTION OF SUCH COPIES 





Juxy 20, 1956.—Ordered to be printed 





Mr. Friepet, from the Committee on House Administration, sub- 
mitted the following 


REPORT 


[To accompany H. Con. Res. 258} 


The Committee on House Administration to whom was referred 
the House Concurrent Resolution 258 having considered the same, 
report favorably thereon without amendment and recommend that 
the concurrent resolution do pass. 


O 
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2d Session No. 2846 





PROVIDING ADDITIONAL FUNDS FOR THE EXPENSES OF 
THE STUDY AND INVESTIGATION AUTHORIZED BY 
HOUSE RESOLUTION 262 





Jury 20, 1956.—Ordered to be printed 





Mr. Friepet, from the Committee on House Administration sub- 
mitted the following 


REPORT 


(To accompany H. Res. 563} 


The Committee on House Administration, to whom was referred 
House Resolution 563, having considered the same, report favorably 
thereon without amendment and recommend that the resolution do 


pass. 
O 
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2d Session No. 2847 


84rH CONGRESS f HOUSE OF REPRESENTATIVES { ReEporT 





PROVIDING FUNDS FOR THE COMMITTEE ON MERCHANT 
MARINE AND FISHERIES 





Jury 20, 1956.—Ordered to be printed 





Mr. Friepext, from the Committee on House Administration, 
submitted the following 


REPORT 


[To accompany H. Res. 566] 


The Committee on House Administration, to whom was referred 
House Resolution 566, having considered the same, report favorably 
thereon without amendment and recommend that the resolution 
do pass. 

O 
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84TH CoNnGREsS } HOUSE OF REPRESENTATIVES { Report 
2d Scssion No. 2848 





PROVIDING ADDITIONAL FUNDS FOR THE EXPENSES OF 
THE STUDY AND INVESTIGATION AUTHORIZED BY 
HOUSE RESOLUTION 35 





Jury 20, 1956.—Ordered to be printed 





Mr. Friepet, from the Committee on House Administration, sub- 
mitted the following 


REPORT 


[To accompany H. Res. 595] 


The Committee on House Administration, to whom was referred 
House Resolution 595, having considered the same, report favorably 
thereon without amendment and recommend that the resolution do 


pass. 0 
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84TH CONGRESS } HOUSE OF REPRESENTATIVES { Report 
2d Session ‘ No. 2849 





SECOND SUPPLEMENTAL APPROPRIATION BILL, 1957 





Juty 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Cannon, from the Committee on Appropriations, submitted the 
following 


REPORT 


[To accompany H. R. 12350) 


The Committee on Appropriations submits the following report in 
explanation of the accompanying bill making appropriations to supply 
certain regular and supplemental appropriations for the fiscal year 
ending June 30, 1957, and for other purposes. 

The estimates upon which the bill is based are contained in House 
Documents Nos. 256, 393, 403, 415, and 420. 


SuMMARY OF BILL 


Budget estimates considered by the Committee total $1,912,095,000. 
Appropriations recommended total $2,341,895,000, an increase of 
$429,800,000. Amounts of the estimates and recommendations 
are distributed as indicated in the following table, 
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SUBCOMMITTEE 


CLARENCE CANNON, Missouri, Chairman 


LOUIS C, RABAUT, Michigan GLENN R. DAVIS, Wisconsin 
MICHAEL J. KIRWAN, Ohio BEN F. JENSEN, Iowa 

JOHN FOGARTY, Rhode Island JOHN PHILLIPS, California 
JOHN J. RILEY, South Carolina H. CARL ANDERSEN, Minnesota 
JOE L, EVINS, Tennessee T. MILLET HAND, New Jersey 
EDWARD P. BOLAND, Massachusetts JOHN TABER, New York 


JAMES C. MURRAY, Illinois 
DON MAGNUSON, Washington 


TITLE I 
ATOMIC ENERGY COMMISSION 


OPERATING EXPENSES 


Anoewpriations, 19665. 46 < Sekine ccnitianbadceteeeedduss 1 $575, 000, 000 
MRE ROIS wisiitk ie dich Gas Rade iekek dada gia dens da intents 1, 740, 400, 000 
UN BOE inchs doi ae tik in lcthcahtie nneiase ditonendraienée capped ne 1, 780, 400, 000 
Comparison: 
Anpropeietinte; 1066 sg i iin oS ce tien ese dawcesld +1, 205, 400, 000 
PRG AGGT «Oni Uinta Gn Seeds ceed Hae dbnieden + 40, 000, 000 


aS An additional $481,400,000 transferred from prior year appropriations under the head “Plant and 
quipment.” 


The Committee recommends an appropriation of $1,780,400,000, an 
increase of $40,000,000 over the budget estimate of $1,740,400,000 
and an increase of $1,205,400,000 over the 1956 appropriation. 

Funds for the reactor development program have been increased 
by $40,000,000. This $40,000,000 and the $10,000,000 in the budget 
estimate for “Increase for power reactors demonstration program” 
together with the $15,000,000 in the budget estimate for Power 
Reactor Acceleration will make a total of $65,000,000 available for 
acceleration of the power reactor program. It is the understandin 
of the Committee that these funds will be available for any researc 
and development work which may be necessary in connection with 
the civilian atomic power acceleration program provided for in the 
Plant Acquisition and Construction appropriation. 


PLANT ACQUISITION AND CONSTRUCTION 


Anenerrtaiions, 100665 ois), . Sno sc adene dibs Sade chien due $259, 227, 000 
Feattinabee F968 aioe ils ccies Oibns EN cWed bees e KeSwenete ie 158, 300, 000 
ORNS TN ahh id ses de bien pds asad ccs cae oop cqpabaipieamaon eoepres igs - 558, 300, 000 
Comparison: 
BUR, ROG iiacks Sénsduodtuibjeidoncsecscins +299, 073, 000 
Wpmenatee: 1007. cca oo oo eke Gh paces wusan ~ +400, 000; 000 


_ The Committee recommends an appropriation of $558,300,000, an 
increase of $400,000,000 over the budges estimate of $158,300,000 


and an increase of $299,073,000 over the 1956 appropriation. Thi 


increase is for the purpose of implementing the provisions of H. R. 
12061 for a civilian atomic power acceleration ~: Language 
eb 
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authorizing this program has been included in th 
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Last year $21,000,000 for the Commission’s portion of the construc- 
tion of a nuclear powered merchant ship was disallowed. This year’s 
Budget Message, in the narrative portion, contained a statement 
that estimated obligations for 1956 included this $21 million but no 
detailed justification was offered. Commission representatives in 
response to inquiry testified that in the event authorizing legislation is 
passed this amount will be spent, The Committee is insistent that 
every construction project be fully justified and receive Committee 
approval. A construction rider in earlier appropriation acts pro- 
hibiting the use of funds for items not included in the budget was 
deleted from the 1956 appropriation act. Already the Committee 
has had occasion to question the wisdom of its decision to delete this 
provision. Hereafter unobligated carryover funds are not to be 
programmed for any project not previously approved by the 


Committee. 
ATOMIC ELECTRIC POWER 


The Committee has been deeply disturbed for a considerable period 
of time over the lack of progress in developing atomic electric power. 
Consequently, the Committee held hearings on the Atomie Energy 
Commission request for appropriations in two parts. Part 1 of 
the hearings consists of 355 pages, of which 338 pages are devoted 
to the budget program of the Atomic Energy Commission for fiscal 
1957. These hearings commenced on June 13, 1956 and were con- 
cluded on June 19, 1956. Thereafter the Committee commenced 
hearings on June 25, 1956 entitled “Investigation of Atomic Electric 
Power’. These hearings are printed separately as Part 2, They 
were concluded on July 3, 1956 and present a complete record of some 
377 pages upon which to base the Committee’s judgment—a judgment 
of total dissatisfaction with this country’s atomic electric power pro- 

am, and grave concern for the stagnation in which this country 
finds itself, 

It is emphasized that the Committee in forming this judgment 
had the unique advantage of evaluating not only its own full hearings 
but also four sets of hearings held by the Joint Committee on Atomic 
Energy in February and March, 1956, in May, 1956, in May and 
June 1956, and on June 28, 1956. Therefore this Committee has had 
the benefit of a perspective seldom enjoyed. 

A significant factor which emerges in this picture is the compelling 
need for every American to become informed on the subject of atomic 
electric power for the reason that its development by this country 
at the earliest possible time is essential in order that we preserve 
our civilization and our culture. Atomic energy was_necessarily 
conceived in mystery imposed by wartime conditions. Toward the 
end of the war this miracle of science was suddenly and dramatically 
made known to the American people, and to the world. In the 
intervening eleven years, the secrecy surrounding peacetime applica- 
tion of atomic energy has not been sufficiently dispelled. The 
average American still regards the subject as a mystery. Recogniz- 
ing that this situation should be changed, the Committee insisted 
that its heari on the investigation of atomic electric power be 
unclassified and further that these hearings proyide in a full sense 
accurate and understandable information .on the subject. The 
American people have paid $15 billion in 13 years for this knowledge, 
and they are entitled to it. 
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PRESIDENT BISENHOWER’S PLEDGE TO THE WORLD 


The people of this country and the world were profoundly impressed 
with the pl made oy treeidens Eisenhower before sean am 
Assembly of the United Nations on December 8, 1953. The pledge 
is contained in the following words: 


To the making of, these fateful decisions, the United States 
pledges before you—and therefore before the world—its 
determination to help solve the fearful atomic dilemma—to 
devote its entire heart and mind to find the way by which 
the miraculous inventiveness of man shall not be dedicated 
to his death, but consecrated to his life. 


There were probably very few people in this country who did not 
join with the President in this historic statement. Notwithstanding, 
the Committee finds that the President’s pledge has been, and is being, 
frustrated by an unrealistic administration of this most vital responsi- 
bility of government. A change in national policy is demanded, and 
this country cannot afford to delay making this change, 


URGENT NEED FOR EARLIEST DEVELOPMENT OF ATOMIC ELECTRIC 
POWER 


Much has been said and written on the subject of the plentiful 
natural resources of the United States. However, there has not been 
adequate recognition given to the conclusive fact that these resources 
are not inexhaustible and that they must be conserved. The need for 
conservation of these natural resources is the key to the vital need for 
atomic electric power. 

In the hearings the Committee heard a scientific discourse on this 
subject by Admiral H. G. Rickover who built the atomic reactor 
for the submarine Nautilus which has proven to be successful beyond 
any expectations. He is the man who is presently engaged in the 
construction of the only large-scale atomic electric power plant in 
the United States. Construction’of this power plant commenced in 
1955 at Shippingport, Pa., on the Ohio River, some 27 miles west of 
Pittsburgh. It is expected that this plant will commence operation 
in 1957 and will have a generating capacity of 60,000 kilowatts. 
The Shippingport plant embodies a reactor concept based upon 
experience gained in designing and operating the Nautilus. This is 
the pressurized water reactor. It is recognized that Admiral Rickover 
is one of the world’s outstanding authorities on atomic electric power. 

Admiral Rickover regards three factors as decisive. They are: 

1. What the future population of the world is going to be; 

2. What the natural resources of the United States and of the 
world are; and more important than both of these 

3. What are the prospective uses of energy. ; 

It is not generally realized that the natural increase in population 
of the United States is the third greatest in the world, even exceeding 
that of Java, Japan, and India. Our population may reach 225 
million in 1975, 300 million in the year 2,000 and 375 million in 2,050. 
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These tremendous increases in population: will require equally tre- 
mendous uses of materials and energy to support them. e United 
States must, as a matter of self-preservation, husband its natural 
resources of every kind and particularly our fossil fuel resources. 
Our crude oil reserves in 1955 amounted to only 17% of the total re- 
serves in the world, or 30 billion barrels. 80% of the remaining 150 
billion barrels is in the Near East oil fields: At the rate fossil fuels 
are being used, the United States may reach the peak of its petroleum 
production about 1965. It inescapably follows that this country 
must ultimately use its oil reserves constructively; that is, for lubrica- 
tion and chemicals. The picture is similar with coal. Our coal 
reserves appear to be ample for a substantial period of time, but they 
are not inexhaustible. 

This country is exporting coal and other mineral resources at a 
substantial rate. Imports by Western Europe of fossil fuels in 1955 
were between $1.5 billion and $2 billion and may increase to $5 
billion by 1975. This is the impelling reason why Britain, West 
Germany, France, and the other Western European countries naturally 
look to the earliest possible development of atomic electric power as 
their salvation for the future. 

Intertwined with this increasing use of our fossil fuels is the neces- 
sity of producing energy. ‘The atom provides the answer to unlimited, 
efficient energy supply. As Admiral Rickover said: “If this problem 
of energy is not sobre. our entire culture and civilization will have to 
be changed.” Most important is the relationship of the earliest pos- 
sible development of atomic electric power to the security of this 
nation. It is just as important as building B-52’s. It is just as im- 
portant as maintaining a large Army, Navy, and Air Force. For 
some reason, insufficient recognition has been given to this fact. The 
thesis is self-evident. In the event of another major war, the use of 
A-bombs and H-bombs by the participants would undoubtedly result 
in the deaths of millions upon millions of people and could render the 
entire earth, or a large portion of it, uninhabitable. These warnings 
were recently reechoed by Commissioner Thomas E. Murray of the 
Atomic Energy Commission and by Lt. Gen. James M. Gavin, the 
Army’s Chief of Research and Development. It follows that an 
international agreement to outlaw A-bombs and H-bombs as weapons 
of warfare is a logical prospect. In that situation, the likely victor 
in a war fought with conventional weapons will be the nation or group 
of nations possessing the greatest energy potential. In other words 
the earliest possible development of atomic electric power by the 
United States is immediately required. 

Beyond the application of atomic electric power as a vital war re- 
source is the equally important application of atomic electric power 
as a forceful instrument of peace. President Eisenhower recognized 
this in his pledge to the people of the world. Many nations in the 
world are have-nots in large measure because of the unavailability of 
energy; fossil fuels to produce energy are non-existent or in short 
supply. There is a limitation to the number of physical sites in the 
world where hydro-electric power plants can be installed. There is 
no limitation on the number of places in the world where atomic 
electric power plants can be installed and operated. The earliest 
achievement of efficient atomic electric power is a true road to world 
peace. 
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-’ One more consideration in this regard is that new inventions are 
discovered in: different countries at approximately the same time. In 
other words, the United States has no monopoly on scientific brain 
power. It must not be.overlooked that the man who first conceived 
the principle of atomic energy was an Italian, Enrico Fermi, who 
fortuitously came to this country. Since invention and scientific 
discovery are not monopolized by the scientists of this country, 
Admiral Rickover tells us that the nation which is able to exploit 
them first is the nation which may be the victor, rather than the 
vanquished, in the unfortunate event of another war. 


AMERICAN VS. RUSSIAN POWER IS THE ISSUE, NOT PRIVATE POWER VS. 
PUBLIC POWER 


It is conclusively established that the issue now confronting this 
country is not the issue of private power versus public power. The 
issue rather is American versus Russian power. e Chairman of this 
Committee made this clear, beyond any possibility of misunderstand- 
ing. He said: “I would say that (eliminating the issue of public versus 
private power) is a consummation devoutly to be wished.” 


RUSSIAN THREAT IS TAKING LEAD AWAY FROM UNITED STATES 


In the hearings, there was a great tendency on the part of Chairman 
Strauss of the Atomic Energy Commission and of other witnesses to 
dismiss summarily the Russian threat by saying that information 
coming out of Russia is not reliable. To put it another way, since 
this country does not have fully substantiated data on Russia’s 
progress in this field, we shouldn’t talk about it. This attitude is 
unfortunate. 

In the hearings held by the Joint Committee on Atomic Energy in 
May of this year, there was significant testimony by Francis K. 
McCune, Vice President of the General Electric Company. Based 
upon the evidence adduced in the hearings of this Committee and of 
the Joint Committee, it is established that this company has enjoyed 
an inside track in the field of atomic electric power for many years, 
Mr. McCune’s intimate knowledge of the entire subject matter quali- 
fies him as a man who speaks with authority. In his testimony before 
the Joint Committee on May 24th of this year on page 183, he said in 
substance that this Sonny made a fateful decision in enacting the 
1954 Atomic Energy Act which has put the United States three years 
behind Russia and Great Britain. 

The Russians and the British have been doing for some years that 
which is proposed in the Gore-Holifield bills of this Congress; that is, 
they have been constructing atomic electric power plants at gov- 
ernment sites and with government money. It matters little, as 
Mr. Strauss contends, that the British generation of electric power 
is a by-product of the production of plutonium, which is an ingredient 
of weapons. The important thing is that the Russians and the 
British are going to have atomic electric power sooner than this 
country. The only exception to this proposition is the atomic electric 


power plant presently under construction at Shippingport, Pennsyl- 
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vania, But, that plant is being built by the United States Govern- 
ment, with $85 million of Government funds, and the contribution 
of Duquesne Light Company and the Westinghouse Corporation is 
de minimis. Shippingport is 99.99% a project of the taxpayers of 
this country. It is therefore not dissimilar to the reactors proposed 
in the Gore-Holifield bills for which this appropriation bill provides 
$400 millions. 

There is another aspect to this matter which is of prime importance. 
Other nations of the world are vitally and immediately concerned 
with the capture of know-how in the field of atomic electric power, and 
its utilization for purposes of peace. This is established in the fullest 
sense by the fact that the United States has entered into bilateral 
agreements with some forty nations whose acute interest in this 
problem is thereby manifested. The people of the world must have 
the earliest possible achievement of atomic electric power because it 
holds the promise of peace for the world. 

The relations of the United States to other nations are of vital 
importance to every American. We want peace just as sincerely 
as any nation. If we drag our feet—and we are dragging our feet— 
the other nations will inevitably turn to Britain and Russia as the 
suppliers of the atomic electric power plants. Such a development 
would be contrary to the best interests of this nation. Having first 
harnessed the atom for purposes of war, this nation has a moral duty 
to harness and apply it for purpose of peace. The United States 
must be in a position of being able to supply atomic electric power 

lants of all sizes to other nations at the earliest possible time. To 
ose this position to Russia, according to Commissioner Libby of the 
Atomic Energy Commission, would be a catastrophe to the free world. 
Now let us examine the record. No nation in the world today is 
enerating electric power in a large-seale atomic electric power plant. 
his country is not, the British are not, and the Russians, from what 
information we have, are not. It is our hope that the Shippingport 
plant will become operable next year, devoted solely to the function 
of generating electricity. The British have tied the generation of 
electricity to the production of plutonium, but, notwithstanding, their 
Calder Hall atomic electric power plant will precede our Shippingport 
plant in operation by some months. 

Since large-scale plants are not today in operation in any one of the 
three countries, what about smaller plants? By smaller plants is meant 
plants of a generating capacity of 5,000 to 40,000 kilowatts. They are 
the size most adaptable to export by this country to other nations. 
Which nation is in the lead there? Mr. Strauss insists that we are 
just as good as Russia in this respect. But are we? The Russians 

ave had in operation since May or June of 1954 a 5,000 kilowatt 
atomic electric power plant which is supplying electricity to a com- 
munity. This was confirmed by Commissioner Libby in the hearings. 
At page 351, Commissioner Libby described this plant as “‘a credible 
and worthwhile achievement”. The United States has not done 
anything comparable. Mr. Strauss points to our small plant at Arco, 
Idaho, and to the Seawolf prototype which is located at West Milton, 
New York. The public has been lead to believe that these two plants 
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are doing that which the Russian plant is doing. The facts do not 
bear this out. The Arco — provided electricity for the community 
of Arco, Idaho, for one hour, five minutes on July 17, 1955. The 
Seawolf protot at West Milton, New York, has been generating 
unfirm atomic electric power for over a year, but the power has not 
been effectively used. At the end of 1955, only $36 worth of Seawolf 

wer had been sold for civilian use. Experimentation is continuing 
in the Seawolf plant and it is, therefore, not feasible to apply this 
power to civilian use in any appreciable degree. 

Mr. Strauss, in the hearings, characterized the Russian 5,000 kilo- 
watt plant as a model T Ford. The people of the United States rode 
in model T Fords for over a decade before more advanced motors were 
developed. Commissioner Libby of the Atomic Energy Commission, 
during the course of the hearings, agreed that the present situation 
in the field of atomic electric power is similar to the difference between 
the horse and buggy and the automobile. This country needs the 
model T Ford now. This country needs atomic electric powerplants 
which will generate electricity for the use of communities. And they 
must be tied into electric lines which supply communities. We can 
experiment forever; it is high time we became practical, 

he Russians are making rapid progress. One of the things that 
drives them is that they want to become the leaders in supplying 
atomic energy plants to nations within their own orbit and to other 
nations that they hope to get within their orbit. This is probably 
the most compelling reason for them to do it, that is, to be the first, 
not only from a propaganda standpoint, but also to reap the advantage 
in this cold war. 

The long and short of the entire matter is that this nation is bogged 
down in inexcusable stagnation. 


URGENCY TO BUILD ATOMIC ELECTRIC PLANTS, 
SMALL AND THEN LARGE 


Throughout the hearings, the Chairman of the Committee con- 
tinually insisted that this country must build atomic electric plants, 
despite the repeated objections by Commissioners Strauss, Libby and 
Vance that the Atomic Energy Commission is doing all in this regard 
that should be expected. These three Commissioners have been given 
the fullest opportunity to urge their contentions to the Congress. 
They made their contentions before the Joint Committee on Atomic 
Energy in February-March, again in May, and again in June, of this 
year. These same contentions were repeated before this Committee 
by the three Commissioners. Their contentions have received every 
consideration and deliberation, and their contentions are rejected. 
As the Chairman of this Committee stated on page 174 of the 
hearings: 

This is a matter of national existence. It is a matter of 
great disappointment that you have not come here with a 
program to maintain the lead, if you have a lead. You say 
you have a lead. But from all the evidence submitted that 
appears to be doubtful. 
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The question next resolves itself down to what this country should 
build. There are two categories. One is the nny got of so-called 
large-scale power plants with a generating capacity of 60,000 kilowatts 
or more. ‘The other category is what is known as small power plants 
with a generating capacity of 5,000 to 40,000 kilowatts. The United 
States has applied itself over a period of years to developing various 
and different concepts of reactor designs. There are almost as many 
different concepts as there are atomic scientists. Without the 
slightest possibility of disagreement, it should be candidly stated that 
no nation is the world today knows which one, two, three, four or five 
concepts of reactor design will provide safe, efficient and economical 
atomic electric power. ‘Technology has not progressed to that point, 
here or elsewhere. Therefore, we must get on with the vital problem 
of learning. The way to do this is to build the smaller plants, and, 
more important, tie them into a community for the supply of elec- 
tricity. The testimony before the Committee was uniform to the 
effect that small plants must be built first, before they are scaled up 
into full-scale power plants. Mr. Strauss seems to concede this 
point. At page 30 of the May hearings before the Joint Committee, 
he said as follows: 


Another type of information that we expect from a proto- 
type plant is operating experience. This, too, we believe can 
best be obtained when the plant is operated by an existing 
utility organization—publicly, cooperatively, or privately 
owned—and when the reactor energy is used as an integral 
part of such a utility system. In this way, the operation 
of the prototype will most nearly duplicate the operating con- 
ditions to which commercial plants will be subjected. 


Vice President McCune of General Electric put the problem in 
more descriptive language. He referred to the many concepts of 
reactors which are possibilities. Almost parenthetically, it should 
be noted, that this country is considering as the five most promising 
types the following: 

(1) Pressurized water reactor; 

(2) Boiling water reactor, 

(3) Homogeneous reactor, also referred to as aqueous homo- 
geneous reactor; 

(4) Breeder reactor, also referred to as fast breeder reactor, and 

(5) Sodium graphite reactor, also referred to as sodium reactor. 

Beyond these five basic concepts are three more which will be listed 

as 6, 7, and 8, as follows: 
(6) Liquid metal fuel reactor; 
(7) Organic moderator reactor; and 
(8) Water graphite reactor. 

Dr. Walter H. Zinn, who has been retained as a consultant by the 
Joint Committee on Atomic Energy, also has suggestions in the mat- 
ter. Recognition should be given to Dr. Zinn for the important 
contribution which he has made to the development of atomic electric 
power and the construction of atomic reactors. He points to: 

Gas-cooled reactors; 
Hanford-type reactor (graphite moderated, ordinary water- 
cooled) ; 
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Heavy water (D,O) reactors; 
Aqueous-homogeneous reactors; and 
Liquid-metal cooled thermal reactors. 

Therefore, confusion becomes confounded. And the answer to the 
confusion in which this country and Britain and Russia are groping is 
a matter of which one or more of all these possibilities is the most 
promising for safe, efficient and economic development of atomic elec- 
tric power. No one in the world today knows. 

It is no wonder then that Vice President MeCune of General 
Electric Company graphically described this whole picture as a 
horse race. 

The Committee has gone beyond this opinion expressed by an official 
of the General Electric Company. The Committee has carefully 
appraised the objective facts. General Electric has been tentatively 


retained by Commonwealth Edison Company of Chicago to construct 


an atomic power plant, 180,000 kilowatts capacity, using the boiling 
water reactor, outside of Chicago at Dresden, Illinois. The Atomic 
Energy Commission has sought to lead Congress to believe that this 
atomic electric plant is scheduled for operation in 1960. This date 
isno more thanadream. General Electric as a responsible American 
company has the foresight and practical sense to know that no 
company in this country can build such a plant at this stage of tech- 
nology. Consequently, GE has obtained from the Atomic Energy 
Commission a license to construct a small atomic power plant utilizing 
the boiling water reactor. This small plant was proposed by GE in 
the spring of 1956 and the Commission promptly issued a license for 
it. ‘The small plant is to be located in the outskirts of San Francisco, 
California, under a contract which GE has made with Pacific Gas 
and Electric. The significant thing, as frankly admitted by Vice 
President McCune of GE, is that this small plant is to be tied in to 
the community grid of the San Francisco area for the purpose of 
learning the first and basic lessons in this intricate science. In his testi- 
mony before the Joint Committee in May of this year, Mr. McCune 
tied this small plant in as an integral part of the Commonwealth 
Edison awed project at Chicago. GE has shown by its own 
innate common sense that private industry in this country is, under- 
standably, not in a position to make bets in a horse race. Private 
industry implicitly has obligations to stockholders which must be met. 
Neither General Electric nor Commonwealth Edison would dare 
commit the solvency of their respective companies to a project such 
as the one proposed—the 180,000 kilowatt atomic electric slant out- 
side Chicago—without first learning the basic lessons. 

This down to earth approach to the entire problem was conceded 
by Mr. Strauss in the hearings. He said (page 106 of the hearings) 
that any construction of a full-scale plant should prudently require, 
as a preliminary step, the construction of prototype plants. Com- 
missioner Libby affirmatively concurred (page 108). 

But that is not the end of the matter. Our Government has been 
building prototypes for some time. The unanimous view of all 
Commission witnesses is that the prototype experimental plants will 
supply much of the technical data needed but that the scale-up to 
commercial atomic electric plants presents formidable design problems. 
The operation and construction of commercial plants will thus provide 
information that can be obtained in no other way. Commissioner 
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Murray of the Atomic Energy Commission is unequivocally of this 
view. His opinions on the entire subject, are, in the judgment of the 
Committee, entitled to the greatest weight. Commissioner Murray 
is the man of vision who first insisted on the construction of the only 
large-scale atomic electric power plant in this country, located at 
Shippingport, Pa. Commissioner Murray told the Committee that 
we—and the rest of the world—are so new and young in this vital 
field that we must build a whole generation of atomic power plants 
before we know what we are doing. From Admiral Wiueee we 
learned, from the Shippingport project, that a generation is a mini- 
mum of ten years. Shippingport will commence to produce atomic 
electric power in 1957, but at an exorbitant cost. The initial cost 
will be 52 mills per kilowatt hour which is eleven times the cost of 
conventional power in that area. During the course of ten years, 
the cost of the Shippingport power will be reduced to 39 mills at such 
time as the second reactor core is installed. Ultimately at the exp:ra- 
tion of the ten year period, a third reactor core will be installed, bascd 
upon lessons of technology learned, which is expected to reduce the 
cost to 14 mills per kilowatt-hour. At this point in national history 
this is the best that the United States can do without immediate and 
drastic action, involving a complete change of national policy. 


DETERRENT TO PRIVATE ENTERPRISE INHERENT IN THE PROBLEM 


The 1954 Atomic Energy Act, so far as it relates to the development 
of atomic electric power, was predicated on the premise that private 
industry in this country was geared to move in and take over this 
extremely vital role. Two years of experience has told the United 
States conclusively that this premise was not valid then, or now. 
The Chairman of this Committee in the hearings unequivocally stated 
that the Committee favors that private utilities take over this im- 
portant work (page 195). He said that it should not be Government 
operated, but, on the contrary, handled in the same sense that our 
public housing program was handled. That is the Government 
started the building program and built units here and there, and im- 
mediately private industry took it up and the Government was not 
burdened with the completion of it. 

The evidence, however, overwhelmingly forecloses any suggestion 
that the time is ripe for private industry to take up the task alone. A 
mere statement of the attendant risks defeats any such proposition. 
This transcends any issue of private power vs. public power. Neither 
group is in a position to undertake the risk of insolvency. The 
different types of atomic electric power plants which are under con- 
sideration are too diverse in promise and risk for reasonable solution 
to permit any single one of the applicants or licensees to move ahead. 
Since we do not know today, and will not know for several years, 
even whether the Shippingport plant can be made to produce efficient 
and economical power, how can Commonwealth Edison at Chicago, 
Consolidated Edison at New York, Detroit Edison at Detroit, 
Yankee Atomic Electric in Massachusetts, Consumers Public Power 
District of Nebraska, or any other group going down the list, dare 
venture their solvency on an unknown quantity? 
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Detroit Edison is reported to be breaking ground on August 8th 
of this year for its fast breeder reactor. How can this be in view 
of the fact that the Reactor Safeguard Committee of AEC turned 
down the proposed design with the comment that insufficient informa- 
tion was available to assure that the Detroit Edison reactor can be 
operated safely “‘at this site without public hazard?” Mr. Strauss 
testified on June 28, 1956, that ground was to be broken for the 
Detroit Edison plant on August 8th, that he had received an invita- 
tion to attend ground-breaking ceremonies, and that he intended to 
be there. The next day, June 29, 1956, Commissioner Murray, with 
po rege candor advised the committee of the reactor safety 

roblem. 
: It is inevitable that the United States Government must go ahead 
in this field, in the same manner that Britain and Russia are going 
ahead. Otherwise development in this country will continue to lag. 


PROBLEMS WHICH CAN BE RESOLVED ONLY THROUGH THE CONSTRUC- 
TION OF LARGE SCALE PLANTS 


At the present state of technology in the world today, neither this 
country nor any of the other countries, including Russia, knows the 
answer to the pressing question which must be answered at the earliest 
conceivable time. The question is which type of reactor, or which 
types of reactors, will provide safe, efficient and economical power. 

he question of safety is the most acute. Just as no nation in the 
world today should risk the holocaust which will engulf the world from 
an A-bomb and H-bomb war, no nation in the world today knows the 
answer to this question. We have certain guidelines by which to 
evaluate the question. Each different basic type of reactor must be 
exposed to the following basic criteria: 

. Safety; 

. High operating temperatures; 

. Simplified fuel fabrication and recovery; 
. Low cost fuel inventory; 

. Low plant investment; and 

. Ease of operation and maintenance. 

Safety is tho first and foremost point. The inherent dangers in the 
operation of atomic electric power plants must not be minimized. 
They are awesome to consider. No member of the Atomic Energy 
Commission, from the Commissioners on down, will presume to say 
that one of these atomic electric power plants will not get out of 
control. If it should, the resulting Jathewe and injury could be exten- 
sive. No applicant or licensee, or supplier of equipment (such as Gen- 
eral Electric, Westinghouse, et al.) dares take such a chance. The 
problem goes way beyond the possibility of explosion, as industrial 
explosions are known to us. The problem is the escape of radio- 
active gases or waters into the surrounding terrain. This deterent 
alone is of such magnitude that only the Government itself is in a 
position to go ahead with the vital program at hand. All of the 
Government installations are the responsibility of the Government. 
They include, of course, Oak Ridge, Savannah River, Hanford, and 
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the others. In the case of the Shippingport reactor, in the environs 
of erm the Government has signed an ement to indemnify 
Duquesne Light Company for its very small role in the project. 

The different types of reactors under consideration, some eight in 
number (plus the additional ones proposed by Dr. Zinn), are all 
fraught with serious problems so.far as safety is concerned. This 
country, and many other countries, cannot afford to suffer the con- 
sequences of the run-away of an atomic power plant. This admoni- 
tion is not made without foundation. Such experiences have oc- 
eurred to the knowledge of our own Government. Envisage the 
consequences to a metropolitan area in the event that an atomic 
electric power plant were to get out of control. In that event, on 
the testimony of the Commission officials, a sufficient land area would 
have to be controlled. What is a sufficient land area? If it were to 
be a metropolitan area, would it mean that the radioactive fall-out 
from the cloud would require the evacuation of New York, Detroit, 
or Chicago? 

Private enterprise, quite logically, recognizes the inherent problem. 
This country must-face the facts. If private enterprise is to go ahead 
with this development, it will only do so on the basis of practically 
absolute indemnity from the Federal Government. This is under- 
standable. 

Each of the other criteria is different and each involves a separate 
factor. All of these factors must receive the fullest consideration in 
the solution of the problems. 

As pointed out earlier, the scale-up to large, commercial atomic 
electric plants presents formidable design problems. The current 
experiences encountered in the construction of the Shippingport 
plant, 60,000 KW, typify the problem. Admiral Rickover testified 
(at page 224 of the hearings) on this point as follows: 


I think that we should build small and large reactors. 
Theoretically, when we started on the Shippingport reactor, it 
was to be a step from the Nautilus reactor. It has turned 
out to be completely different in concept and design. It 
has been very difficult and we have learned a great deal of 
reactor technology which is of value for all power reactors. 

The problems have been entirely different. We learned a 
vast amount of technology that we would not have learned 
from a small reactor; however, you will learn from both of 
them. 


The Shippingport reactor is only one of many basic concepts. 
A technological break-through may well occur when another type of 
reactor is scaled-up from the present experimental prototypes to a 
large, commercial plant. It is essential that construction proceed 
promptly on large plants of the most promise. 


REASONS FOR THE DEVELOPMENT OF DIFFERENT TYPES OF REACTORS 


Since our knowledge is so extremely limited, we can only grope for 
criteria by which to judge the performance characteristics of the 
different types of reactors which are presently under consideration. 
There are at least seven different factors entitled to consideration. 

The first of these, naturally, is which type of reactor holds the great- 
est promise for really cheap power, and not power simply competitive 
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with conventional fuels. (We know that the Shippingport reactor 
holds almost no promise in this respect until after 1967, even if then.) 
Which one of other basic types holds promise is an unknown 
imponderable. 

he second consideration is the foreign market. It is vital for this 
country to attract solicitations from other nations to supply atomic 
electric power plants. At this moment this country has no answer to 
the question of the export market, with the exception perhaps of 
Switzerland and, Belgium, both countries being in the unquestioned 
free world area. In the case of Switzerland, the United States is de- 
livering to Switzerland the demonstration reactor which was taken 
there by this country in the international conference held at Geneva 
last summer. Belgium has ordered a reactor from this yang which 
was Benpanily intended to be included in the Belgium world fair to 
be held in 1958. Both of these overtures on the part of these friends 
in the company of nations manifest the extreme interest which atomic 
electric power holds for the world today. ; 

As a third factor, due recognition must be given to the pressing 
needs of the farmers of the United States. They are on the threshol 
of benefits from the availability of atomic electric power which tran- 
scend anything which this*eountry has known. More than 90 per- 
cent of our rural homes and farms enjoy the boon of electricity, due 
to the Rural Electrification Administration. The tremendous ad- 
vantages to the United States are inescapable in this respect. The 
farmer fills the bread-basket of the world. The farmer must be 
enco in every way to pit his energies against the forces of nature. 
Many Americans are leaving the farms, attracted by the lure of 
industrial jobs in cities. But the farmer of this Nation, as in colonial 
times, is the hard-core upon which our economy is built. 

Agricultural need for atomic electric power should be given this 
notice for the reason that most of the proposals for the construction 
of atomic power plants relate to industrial use of the energy and by 
large centers of population. The small-size atomic power plants may 
be ideally suited to fill the need for electricity in rural areas. 

The fourth reason for pursuing development is the size of atomic 
electric power plants. Some of the basic reactor concepts give the 
most promise only in the large-scale, commercial sizes, adaptable to 
metropolitan communities. Others are adaptable primarily to small- 
size plants. 

The fifth reason is the consideration of containment and safety 
factors for the very obvious reason that the safety feature may be of 
less importance in an area of diffused population than near metro- 
politan centers. 

We then progress to the sixth reason which is of equal importance. 
It is one of plant location with respect to chemical processing and 
waste disposal facilities. The radioactive waste from these atomic 
electric power plants must be decontaminated and deposited in 
concrete coffins buried underground, as the United States does it, or 
in the sea beyond the continental shelf, as the British do. This 
problem varies substantially among the different types of reactors and 
is, therefore, necessarily a factor to be given serious consideration. 

The seventh and last factor is the cost of the fuel. This country, 
being substantially endowed with industrial resources beyond the 
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command of most of the nations of the world, possesses a growing 
reserve of enriched atomic fuels which can almost be exploited in a 
manner in which this country dares not use its oil and coal. This is 
not true, for example, of Britain. The United States has the unlimited 
opportunity of building plants with enriched uranium. The Nautilus 
operates on highly enriched uranium. This type of atomic fuel is 
analogous to the comparison between 100 octane gas and kerosene. 
By virtue of its highly developed gaseous diffusion plants, this nation 
has enough enriched uranium to explore all of the possibilities. Britain 
does not. Britain, and so far as we know, the rest of the world, is 
limiting itself of necessity to natural, unenriched uranium. The fuel 
factor will make a substantial difference to any private enterprise 
group which goes into the development of atomic energy, but in future 
years we can expect that cheap enrichment methods will be developed 
elsewhere in the world. 


VITAL LESSONS WHICH MUST BE LEARNED 


By virtue of the technology which this country has learned through 
the expenditure of $15 billion and some 13 years of experimenting, 
the United States is in the inestimable position of having established 
the technical feasibility of doing the job with any oné of the basic 
reactor concepts, if cost is Gacgnrded, 

But there this nation is stymied. There are three lessons which 
ean be resolved only through the experience of building large scale 

lants. The first is, reducing the capital costs of the full-size plants. 

his cannot be done until full-size plants are built. Even then we will 
be only half-way there because the next question is equally vital. We 
must Gam the reliability and operating cost of the plant—and this 
can be established only by actual operation. The third crucial problem 
is, also of necessity, an economic one. It is the problem of establishing 
the costs of the supporting reactor service industries which consist of 
fuel fabrication, chemical processing and other required services. 

It cannot be overemphasized that the solution of these problems 
can only be achieved by going through at least one generation of 
atomic power plants—and a generation, based on only the Ship- 
pingport plant, involves at least ten years. 


LACK OF PROGRESS IN AMERICA ON THESE PROBLEMS 


The United States, as great a nation as it has been and is today, is 
not coping with these problems; The vital question before America 
as a nation is, what are we accomplishing? The United States set 
out, logically, to meet the pledge laid down by President Eisenhower. 

It should come as no surprise that the progress of this nation in 
the development of atomic electric power has been retarded to the 

oint that the United States, today, is at the stage of national crisis. 
he Committee knows from the testimony of a responsible official 
of the Atomic Energy Commission that our technology has progressed 
in this vital field only to the point that we are today in the same 
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position where this country was when electricity first became available. 
This goes back to the days when a single incandescent light sus- 
pended from the ceiling meant a substantial and welcome improve- 
ment over the old oil-wick lamp on the kitchen table. The Atomic 
Energy Commission official stated that the situation in which this 
country finds itself today is something like the early days of electricity 
when motors and generators followed a variety of weird designs, a 
far cry from the streamlined, efficient shapes of today. 

Having these things in mind, it is necessary logically to examine the 
status of American progress. 

This country has embarked upon three separate and independent 
approaches to the indispensable objective of moving ahead in this field. 

he first anges is known as the Government’s experimental pro- 
gram. In this approach, the only plant under construction for the 

urpose of supplying atomic electric power is the one at Shippingport, 

ennsylvania. e rest of the plants are in the experimental stage. 
The second category is the so-called power demonstration program. 
In this program, there are two rounds. The first round consisted of 
an invitation by the Atomic Energy Commission to industry to come 
in with proposals for large-seale reactors, that is in excess of 60,000 
kilowatts. The time permitted by the Commission to respond to this 
invitation extended only from January 10, 1955 to April 1, 1955. 
Three applicants are presently under consideration: Yankee Electric 
Company near Springfield, Massachusetts; Detroit Edison Company, 
in the environs of Detroit; and Consumers Public Power District in 
Nebraska. The fourth applicant, Commonwealth Edison Company, 
initially proposed a plant outside of Chicago within the first round, but 
shifted over to the last program, known as the independent industrial 


a iagry ee 
he Atomic Energy Commission on September 21, 1955, invited a 
second round of proposals in the power demonstration program for the 
purpose of attracting applicants in the range of 5,000 to 40,000 kilo- 
watts, so-called small plants. The deadline was February 1, 1956, 
and seven applications were received, almost exclusively from public 
power groups. The Commission then closed the door on any further 
applications under the power demonstration program, and has not 
reopened it. 

he third program is called the independent industrial program, 
and, at this point, the public should be told in forthright language, the 
difference between the power demonstration program and the 
independent industrial program. The difference is significant. 

Under the power demonstration program, the applicant, whether 
private or public power, applies for Government assistance in the 
form of money, to help in the development of necessary technology. 
The condition to such an arrangement is that the United States 
Government will possess all technology and invention evolved. 
The Government’s contribution to any such project is delimited 
at the outset so that there is no question about the extent of the 
Government’s financial contribution. Inherent, of course, is the 
fact that each of the applicants is to receive, and will receive, the 
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benefit of the technology developed by the Government, at the expense 
of the American taxpayers, at a cost of $15 billion over 13 years. 

The third, or independent industrial, program is different. The 
difference explains why Commonwealth edison of Chic shifted 
over from the power demonstration program to the independent 
industrial program. Under the independent industrial program, the 
applicant is no longer an applicant—it is a licensee. Being a licensee, 
it is to reap the benefit of all for which our taxpayers have paid—with 
no return to the Government or to the American people in the form 
of technology learned and problems solved. Mr. Strauss has stated 
this without equivocation. The licensee is entitled to retain all rights 
and is not obligated to surrender them to the Government for public 
dissemination. This, then, constitutes the atomic give-away. Since 
no nation, including the United States, possesses the answer to the 
must-problem of which type or types, of atomic power plant is going to 
work safely, efficiently, and economically, America has no right to hand 
out the expensive technology to any licensees. When the time comes, 
this crepe A must be given to every segment of the American 
economy on a basis of absolute equality. 

This report is not intended to be critical of American private enter- 
prise. On the contrary, this report’ only seeks to plate, in proper 
perspective, the natural impulses of American private enterprise 
vis-a-vis the inescapable facts before the country today. The 
Committee knows that the Shippingport plant is being built at a cost 
of $85 million to the Government, of which $50 million is allocated to 
the development of technology. An AEC witness stated that the 
Duquesne Light Company is not paying a penny of this $50 million. 
The Committee also has evidence before it to the effect that the 
Duquesne Company at Shippingport has been granted a certificate 
of fast tax write-off so that its $5 million contribution is no more than 
an interest-free loan for tax purposes, and that the 8 mills which it is 
to pay the Government for the Shippingport power (which will cost 
the Government 52 mills) will likely be included in its own rate basis 
to be passed along to the consumers in the Pittsburgh area. The 
Committee is also well aware of the fact that the proposals advanced 
by private enterprise necessarily embody considerable jockeying with 
respect to our income tax laws. Understandably, all of these matters 
would be prudently considered by any private or public power group 
in the United States. 

The problem of insurance by way of indemnity against third-party 
liability is also a very serious matter. It can only be resolved for all 
those companies interested in building reactors by an undertaking on 
the part of the United States Government to clear the way by under- 
writing the liability. The Committee’s feeling is in no sense unsympa- 
thetic with the problems involved but only with the fact that the 
United States today is not going ahead with expedition, either with 
or without the assistance of private enterprise. 

Another factor of contention is the patent problem. The provisiors 
of the 1954 Atomic Energy Act on this subject expire September 1, 
1959. It is completely understandable that, in 1954, it looked as 
though five years was a long time. In 1956, with today’s realization 
of the severe bog-down of the program, it necessarily follows that 
September 1, 1959, is too early a date to be given serious consideration 
for the expiration of patent limitations. 
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Much has been said on the subject of the conditions precedent 
imposed by applicants or licensees to their starting construction. 
Great combinations of companies in the United States have ap- 

roached the problem with many proposals on special concessions. 

ese include accelerated tax amortization, concessions in respect to 
patent rights, ownership of atomic fuel, Governmental subsidization 
of research, technical development and fuel supply, the rights to shift 
developmental costs to consumers, and immunity from the Public 
Utility Holding Company Act of 1935. 

Valuable time is being lost while these problems are being considered. 


AMERICAN PUBLIC HAS BEEN MISLEAD 


Through all this maze, the Committee has examined the type of 
information which has been given to the public on this subject. On 
the day that the Committee started its hearings on the Atomic Energy 
Commission program, June 13, 1956, there was printed in many 
metropolitan newspapers a full-page ad which naturally came to the 
attention of the Committee. The Committee voted to subpoena a 
responsible official of the advertising agency which placed the ad. He 
came voluntarily and stated that no subpoena was necessary. His 
testimony is contained in the record. There is no question that the 
ad was misleading and ill-advised. It was intended to convey the 
impression that all is well in the atomic electric power field because 
the American independent light and power companies had been 
responsible for substantial achievements and intended to achieve even 
more. The ad stated, for example, that the United States had built 
55 reactors and conveyed the impression that the sponsors of the ad 
had been responsible. This of course does not square with the truth. 
The officer of the advertising agency frankly admitted that the electric 
companies bad built none of the 55 reactors. Going beyond that, he 
admitted that this country cannot depend at this time solely on so- 
called private power to keep America in the lead in development of 
atomic electric power. Thus, we are back to where we started—the 
Federal Government. The ad was sponsored by 120 private power 
companies and conceived at the convention of the Edison Electric 
Institute at Atlantic City in early June, 1956. It was published in at 
least 37 newspapers of wide circulation and admittedly reprinted many 
times more. 1e officer of the advertising agency admitted that the 
advertisement had been shown to officers of the Atomic Energy Com- 
mission prior to its publication. In spite of the opportunity thus 
afforded, AEC obviously took no steps to correct the ste impressions 
which AEC must have realized ce be conveyed by the ad. 


AEC DATA UNDEPENDABLE 


In a zeal to continue this bogged-down program, the Atomic Energy 
Commission put together a composite chart to show the prospects 
under all three programs: that is, (1) the Government’s experi- 
mental program; (2) the power demonstration program; and (3) the 
independent industrial program, The Committee very carefully 
evaluated the evidence as to whether the dates stated as “Scheduled 
for operation” were valid in the power demonstration program 
and the independent industrial program. The Committee con- 
cludes that the dates are wholly unreliable, and further that 
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they contribute to the misleading picture which has been 
passed on to the American public by the Atomic Energy Com- 
mission. (The dates are included in Chart XI which appears 
at page 97 of the hearings.) A few examples will suffice to establish 
the facts. The proposed aqueous homogeneous reactor in eastern 
Pennsylvania, 150,000 kilowatts capacity, is stated to be scheduled 
for operation in 1962. Today, this date is so unrealistic as to be 
wholly without significance. The evidence establishes that no firm 
decision will even be made to go forward with this project until 1958 
at the earliest, and perhaps not even then. This is also true of the 
sodium-graphite reactor, 75,000 kilowatts capacity, for Nebraska, and 
the pressurized water reactor, 134,000 kilowatts, for Massachusetts. 


DETROIT EDISON PROJECT 


The Power Reactor Development Company proposes to build and 
own an atomic reactor for the generation of power for the Detroit 
Edison Company. Atomic Power Development Associates, Inc., is 
devoted to research and development. The combination of companies 
involved in these combines is interstate and sizable in numbers. It 
has chosen one of the most promising atomic reactors, the fast breeder 
type, which will produce more nuclear fuel than it will consume. 
(By this is meant that in uranium there are 141 parts. Only one part 
of the 141 parts is naturally radioactive. If, as in the fast-breeder, 
the other 140 parts are made radioactive, the fissicn produces more 
radioactive material than it consumes in operation.) This tremendous 
combine has advanced a number of conditions precedent before it 
will proceed with the development of this reactor. They are eight 
in number, and two of them are worthy of particular note. One 
condition is that the combination be given by the Congress an exemp- 
tion from the Public Utility Holding Company Act which has not 
been amended since enactment in 1935. This condition appears to 
be unnecessary. The Chairman of the Securities and Exchange 
Commission testified before the Committee that he regards the 
legislative proposal as unnecessary in that there are ample ground 
rules in the statute and in the regulations thereunder to cope with the 
situation. However, SEC officials also testified that at the present 
time, there exists the making of a prima facie case against Detroit 
Edison by virtue of its control of the Power Reactor Development 
Company. As the testimony developed, it was shown very clearly 
that what this group is seeking to do by way of legislation is to exempt 
themselves from the jurisdiction of the Securities and Exchange 
Commission. ‘This is notwithstanding the fact that Yankee Atomic 
Electric Company which proposes a large-scale reactor in Massa- 
chusetts came into the Securities and Exchange Commission and 
opened their books for the purposes of getting an exemption wiich 
was granted. 

The Committee has considered testimony by the Chairman and 
other officials of the Securities and Exchange Commission, given on 
June 28, 1956. Under date of July 13, 1956, SEC promulgated a rule 
having application to Detroit Edison. Regardless of the effect 
which this rule may or may not have, the conclusive fact is that De- 
troit Edison did not in early 1955 apply to the SEC to clear its situa- 
tion, but instead sponsored the introduction of legislation in July 
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1955, intended to grant the first amendment of the Public Utility 
Holding Company Act of 1935. The SEC testimony is clear that 
both Detroit Edison and the Power Reactor Development, could have 
opened their respective books to the SEC. They chose not to do so, 
and instead formally prescribed exemption from the Holding Company 
Act as one of their conditions precedent to going ahead with the con- 
struction of the fast breeder reactor. This round-about way of 
reaching the problem at hand typifies the inescapable delays in the 
construction of large-scale reactors by private industry. 

As in the case of others, Detroit Edison has insisted, as a further con- 
dition precedent, that the Internal Revenue Service of the Federal 
Government grant special tax concessions to the companies and, 
finally, it is noted that Detroit Edison has obtained from the Public 
Service Commission of the State of Michigan an order authorizing 
certain moneys of Detroit Edison in this atomic electric power 
project to be included in an operating account which is wiolly 
deductible for the pw: poses of taxes. 


POLITICS AND THE ATOMIC ENERGY COMMISSION 


The Committee is chagrined to learn the extent to which the Atomic 
Energy Commission has become involved in politics. Jn the hearings 
the Chairman of this Committee unequivocally stated that politics 
has no place in the crucial field of atomic energy. He said at page 
87: 

“It is too important a matter, it is too desperate a crisis to 
admit of partisan complications.” 


The Committee finds that the Atomic Energy Commission, sacred 
to its trust by endowment of the Congress under the 1946 Atomic 
Energy Act, must keep itself aloof from politics. Last year the Con- 
rress found the Atomic Energy Commission involved in the Dixon- 
rates controversy. The Department of Justice on July 12, 1956, 
irrefutably established in representations to the United States Court 
of Claims that there was such duplicity and conflict of interest in- 
volved in the Dixon-Yates matter that the private power company 
had no standing to claim reimbursement from the Government. 
This year the Committee finds that the Atomic Energy Commission 
is even more seriously immersed in partisan politics as evidenced by 
unyielding insistence that the Federal Government should not go 
vigorously forward with the construction of these needed atomic 
power plants. 

One matter should of necessity be set at rest for the public. It is 
this: The aircraft carrier reactor project was terminated in the spring 
of 1953, prior to the time Mr. Strauss returned to the Commission on 
July 3, 1953, as its Chairman. Within a matter of 24 to 48 hours, 
in the spring of 1953, Commissioner Murray with commendable 
Vision called together competent engineers on the Commission and 
urged that the work which had been done on the terminated Navy 
project be salvaged and turned toward construction of a large-scale 
civilian plant. His recommendation subsequently was that the atomie 
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reactor should be installed at a government site, wholly consistent 
with his present support of the Gore-Holifield bill. Mr. Strauss at 
the hearing table sought to reject on the part of the Commission, as 
its spokesman, any thought that Commissioner Murray had made any 
contribution toward conceiving the Shippingport plant. During the 
first of these exchanges, the Chairman of this Committee, for the 
purpose of keeping the hearing on an objective plane, commented that 
the source of credit for the project was not of moment. But, now 
surveying the completed record, the Committee finds that the contri- 
bution of Commissioner Murray in this respect is definitely established. 


DUPLICITOUS LETTER OF ATOMIC ENERGY COMMISSION, ACKNOWLEDGED 
BY MR. STRAUSS TO BE HIS RESPONSIBILITY 


The Joint Committee invited the comments of the Atomic Energy 
Commission on the Gore-Holifield bill. The Commission replied in a 
letter of May 18, 1956. The Committee insisted on learning who was 
responsible for the letter, which was signed by Commissioner Libby as 
Acting Chairman. Only after close questioning did Mr. Strauss ac- 
knowledge his responsibility. The letter constitutes a completely in- 
tegrated statement of the Atomic Energy Commission in opposition to 
the Gore-Holifield bill. The letter told the Joint Committee, and this 
Appropriations Committee (for the reason that it was printed in the 
hearings of the Joint Committee), that no authorizing legislation was 
needed before appropriations could be made for the large and small 
scale reactors embodied in the Gore-Holifield bill. The crowning argu- 
ment in opposition to the bill was the statement that no authorizing 
legislation was necessary. This statement was supported by a 
duplicitous lifting out of context from the conference report on the 
1954 Atomic Energy Act. The crucial psa appears in one 
paragraph, embodying only two sentences. The Commission in 
the letter lifted out a part of the first sentence, and ignored the second 
sentence which completely negated the proposition. It is not in- 
significant, according to the letter in its last paragraph, that the 
Bureau of the Budget concurred in the conclusions of the letter. 

The Committee examined the letter in detail. An opinion was ob- 
tained from the Legislative Counsel of the House of Representatives. 
This opinion authoritatively warrants the conclusion that the letter 
was wilfully duplicitous. 

The Commission sought to shrug off the responsibility for this 
policy-making letter to its general counsel. The general counsel, when 
pressed by the Committee for information relating to its source, 
claimed the attorney-client privilege. 


CONCLUSION 


All of the facts elicited and considered by the Committee emphasize 
the urgeney of proceeding rapidly with all our resources to the suc- 
cessful development of atomic electric power. It is also clear that 
the direction of the present program must be altered in order to 
achieve this objective. In addition to the present industry-govern- 
ment program, which the Committee believes should continue as 
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expeditiously as possible, it is believed that a directly financed and 
administered federal government program is necessary. Unless both 
of these approaches are vigorously pursued we have not thrown our 
full resources, in the most intelligent manner, into the critical race 
for atomic electric power. The Committee therefore recommends 
the implementation of the federal program veep S94 by the 
Gore-Holifield bill and has included $400,000,000 in the bill for this 
urpose. 

The world is sick of wars, and the death, destruction and irreparable 
losses which they bring. It has been so often said in wartime, 
“Let us get on with the war.” ‘This nation today is at a vital cross- 
roads. t us get on with the peace, 
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TITLE II 
DEPARTMENT OF THE INTERIOR 


OPERATION AND MAINTAINBNCE, SOUTHEASTERN PoWER 
ADMINISTRATION 


The budget estimate of $500,000 is recommended to meet contrac- 
tual commitments with the Georgia Power Company for payment of 
wheeling fees for transmission of power generated at Clark Hill Dam 
over the facilities of the Company to preference customers in the State 
of Georgia. 


BoNnNEVILLE Power ADMINISTRATION 
OPERATION AND MAINTENANCE 


The Committee has allowed the budget estimate of $195,000 to 
finance during fiscal year 1957 the increased wage rates for hourly 
and craft type employees of the Bonneville Power Administration 
which were placed in effect June 10, 1956. 


Bureau or RECLAMATION 
CONSTRUCTION AND REHABILITATION 


The bill includes $2,500,000 for loans to irrigation districts for 
construction of irrigation distribution systems under the provisions 
of Public Law 130, approved July 4, 1955, as amended by Public 
Law 520, approved May 14, 1956. The budget request of $12,700,000 
represented the total estimated cost of a pending loan to the Solano 
Irrigation District, California. As the loan would be advanced over 
a period of three years, the Committee believes it is necessary to 
appropriate at this time only the amount of the advance estimated 
to be made in fiscal year 1957. The bill includes language providing 
for the Secretary of Interior, contingent upon appropriations bein 
made therefor, to enter into contracts for making such loans beyon 
the fiscal year in which the contract is executed in accordance with the 
provisions of Section 12 of the Act of August 4, 1939 (53 Stat. 1187, 
1197). 

The amount included in the bill, together with the $300,000 made 
available to the Bureau of Reclamation in the Public Works Appro- 
priation Act, 1957, for the distribution system of the Solano project, 
will provide a total of $2,800,000. ‘The amount of loan funds to be 
advanced to the Solano Irrigation District during fiscal year 1957 is 
estimated to be $1,500,000. Any balance of the appropriation which 
is not required for advance to the Solano project should be utilized 
to initiate loans to the Terra Bella and Madera projects if loan cons 
tracts are executed during fiscal year 1957. 
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LIMITATIONS AND LEGISLATIVE PROVISIONS 


The following limitations and legislative provisions not heretofore 
carried in connection with any appropriation bill are recommended: 
On page 3, in lines 3 to 7: 


and, in addition, any moneys (except sums received from 
disposal of property under the Atomic Energy Community Aet 
of 1955 (42 U.S. C. 2801)) received by the Commission, not- 
withstanding the provisions of section 3617 of the Revised 
Statutes (81 U. S. C. 484): 


On page 4, line 11 through page 5, line 6: 


Provided, That the obligated balance as of June 30, 1956, of 
amounts ineluded in appropriations to the Atomic Energy 
Commission for “Plant and equipment’, for the activity 
“Equipment not included in construction projects’’, shall be 
transferred to and merged with the appropriation for “Operating 
expenses’’, and the remaining balance of such appropriations 
shall be merged with this appropriation: Provided jurther, That 
in the event additional feed materials capacity is constructed by 
private industry with its own funds, the amounts included in 
this appropriation for such construction may be transferred to 
the appropriation for ‘Operating expenses’: Provided further, 
That $24,100,000 of this appropriation shall be available for 
implementing the provisions as set forth in H. R. 11709, 
Eighty-fourth Congress, for a power reactor development 
acceleration project and an increase in the cost of project 57-c-2 
for research and developmental test plant; and $400,000,000 of 
this appropriation shall be available for implementing the 
provisions as set forth in H. R. 12061, Highty-fourth Congress, 
for a civilian atomic power acceleration program. 
On page 7, lines 9 to 14: 

Provided, That any contract under the Act of July 4, 1855 
(69 Stat. 244), as amended, which calls for the making of loans 
beyond the fiscal year in which the contract is entered into shall 


be made only on the same conditions as those prescribed in 
section 12 of the Act of August 4, 1939 (63 Stat. 1187, 1197). 
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MINORITY REPORT 


We find ourselves unable to support a report, the conclusions in 
which are not in accord with the testimony. We can not approve 
printed hearings, from which pertinent testimony has been omitted, 
or which has se moulded to meet a desire to make a case, irre- 
spective of the evidence, in favor of public power from atomic sources. 

e oppose committing the government to spend large amounts of 
money which would otherwise be spent by private industry; and to 
building reactors in various parts of the world before we have estab- 
lished the relative merits of these reactors by continued research in 
the United States. We are unwilling to jeopardize the security of 
our own nation by spreading our scientists, our industrial know-how 
and our own recognized advances in a critical field, prematurely an 
thinly over so great an area as the report contemplates. Evidence 
submitted before this committee, as well as at Geneva, indicates 
this nation is ahead of all other nations in the development of atomic 
energy for peaceful uses, as it is for the demands of atomic powered 
war. We want to keep the United States in this position. 

We believe the proposed ‘‘crash’”’ program, supported by only one 
member of the Atomic Energy Commission, (in opposition to the 
considered judgment of the other four members, and of skilled 
scientists and technicians on the Commission’s staff) is intended 
deliberately to open the door for Federal domination and control of 
atomic power. This would be a long step towards the complete 
socialization of the electric utility industry, at a tremendous cost to 
the taxpayers. 

Senator Gore of Tennessee, who is one of the sponsors of the legisla- 
tion which would authorize this “crash” program is quoted by the 
Evening Star of Washington, D. C., in the issue of Wednesday, July 
18, 1956, as saying, regarding the bill, that “he regards its provisions 
for government construction of atomic power plants as one of the 
keystones of a four-point public power program he expects the Demo- 
crats to spell out in their platform at the party’s Chicago convention.” 
This same article called attention to a statement, in the Senate, that 
— Eisenhower would veto the bill if it were passed by the 

ouse. 

The Atomic Energy Act of 1954 is the law. The use of atomic 
energy and power, for the benefit of all the people, must be developed 
under the Act. The declared purpose of that Act was that— 

(a) the development, use, and control of atomic energy shall 
be so directed so as to make the maximum contribution to the 
general welfare, subject at all times to the paramount objective 
of making the maximum contribution to the common defense and 
security; and 

(b) the development, use, and control of atomic energy shall 
be directed so as to promote world peace, improve the general 
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welfare, increase the standard of living, and strengthen free 
competition in private enterprise, 

This Act became law less than two years ago, on August 30, 1954. 

There can be little doubt that S. 4146 (H. R. 12061) upon which 
this “crash” program is based, represents an amendment to the 
Atomic Energy Act of 1954, contrary to and inconsistent with the 
declared policy of that Act, shown in (b) above. 

By no stretch of the imagination can the proposed “crash” program 
strengthen free competition in private enterprise. 

The Atomic Energy Commission is charged with carrying out of the 
policy prescribed by the Atomic Energy Act of 1954. Four of the five 
Commissions, accompanied by staff members, appeared before the 
Public Works subcommittee, of the committee on Appropriations, 
from June 13 through July 3, 1956. 

The record is filled with specious reasoning, and the preconceived 
conclusions of some members of the majority. 

The objective was to justify a ‘crash’? program for Federal con- 
struction of admittedly uneconomic, large and small scale atomic 
power plants. The facts brought out in the hearings disclose that 
such a “crash” program would hurt rather than help a national pro- 
gram of developing the technical knowledge needed to construct and 
operate nuclear reactors for the production of economic electric power. 
More serious, however, is the detrimental effect such a “crash’’ pro- 
gram would have on the defense activities of the Commission, other 
defense activities, and of American industry. 

Admiral Radford, Chairman of the Joint Chiefs of Staff, testifying 
on April 18, 1956 before a subcommittee of the House Appropriations 
committee, pointed up this shortage of competent scientific personnel 
for research and development work. He said: 


I have come to the conclusion that we are snending prob- 
ably all the money in researc and development that we can 
spend to advantage. We have reached a stage where the 
limitation in that field is probably a matter of competent 
scientific personnel available for that work. 

We can give a contract to a company for research and 
usually they will take it. Then we see ads in the paper where 
they try to hire trained men away from some other company 
that is producing on some other defense research program. 
There is a shortage. If we were to materially increase our 
efforts in this line I think we would cause trouble, 


UNFAIR HEARINGS 


One member of the Atomic Energy Commission (apparently the 
instigator of the ‘‘crash” program idea for the Federal construction 
of uneconomic atomic power plants) was given almost unlimited 
opportunity to present his views and to insert quotations and material 
in the record. The present position on the part of Mr. Murray, 
appears, from the testimony, to date only from February 23, 1956. 

By contrast, Chairman Strauss, and the two other Commissioners 
present, were treated with unwarranted disrespect, and at times with 
abuse when they attempted to present facts. The three Commis- 
sioners were hindered in the presentation of their testimony, or were 
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prevented from giving complete answers, or were denied the privilege 
of inserting pertinent information in the record. 

An example of favoritism is shown on pages 74-78 of the hearings, 
where a lengthy statement by Mr. Murray was included without 
question. Then, when Chairman Strauss asked permission to include 
a statement, representing the views of the majority of the commission 
members, he was told to hand it to the clerk, and that it would be 
taken up in regular order. That was the last of it. (See pages 63 
and 64 of the hearings, Part 2.) 

Pages 41, 42 and 43 of the hearings, contain the major portion of a 
“Letter to the Editor,’”’ published in the Washington Post and Times- 
Herald on June 25, 1956. These pages are part of the testimony of 
June 13, 1956. The inclusion of a letter written ten days later, with- 
out explanation and without an opportunity for committee members 
to agree to its inclusion, or to question statements contained in it, is 
irregular. The first sentence of the letter was deliberately cut, to 
prevent divulging the date irregularity. 

At one place, (on pages 8 and 9 of the reporter’s transcript, Number 
79769) there was deleted, from the published hearings, a statement 
and the questions of a minority member of the subcommittee, and the 
answers of the witness, without the knowledge and consent of that 
member. 

There appears to us to be little question that the desire to put the 
Federal government into the construction and operation of large and 
small scale atomic power plants is part of an attempt to create a 
public power versus private power issue for the coming political 
campaign. ‘Those concerned with this continuing movement towards 
the nationalization of the electric utility industry know that this 
poorly disguised basic intent would be futile. It would invite a veto 
by the President. 

Curiously, ample evidence in opposition to a “crash” program, for 
the construction and operation by the Federal government of a large 
number of atomic power plants, here and abroad, can be found in an 
analysis of the statements of the chief proponent of this proposal, 
as well as in the testimony of the other AEC commissioners, and of 
expert witnesses. 

In the hearings (page 362, of Part 2) Dr. Libby testified frankly 
that the “crash”? program would, in his opinion, result in drawing 
scientists from the work on which they were now engaged, in the 
Commission’s carefully planned program, and spreading them thinly 
over the larger area contemplated in the Murray “crash” program, 
to the obvious handicap of an orderly development of such power for 
both civilian and military uses. 

The testimony indicates repeatedly that the Commission’s greatest 
problem is the shortage of technical manpower. With Mr. Murray’s 
own admission (page 339 of Part 2) that the AEC staff now has its 
hands full, it is difficult to see where the additional trained engineers 
and scientists will come from to take on the proposed “‘crash’’ program. 
He suggests a new and additional staff in spite of constant testimony 
on the shortage of scientists. 

We call attention to the waste of both money and manpower if we 
were to start building these reactors all over the world, before we have 
concluded the necessary research and development in this country. 
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We would have to send technicians to the points of installation, no 
matter how far away these might be, every time a “bug” developed 
in one of the reactors. 

Industry itself, cooperating with the government, is engaged in re- 
search and development, leading to the exportation of reactors for 
foreign markets. The testimony shows a number already contem- 
plated from these sources. As practical know-how increases, there is 
no reason to doubt that industry will enter this market and expand it. 

The implications of the majority report are that the “crash” pro- 
gram would entail the construction of both large and small scale 
reactors, which have not yet been proven, and for which there is not 
yet assurance of mc ac fe safe operation. It must be remembered 
that we are now appropriating money for continued research on FIVE 
different types of reactors, only two of which are presently in operation 
on a practical scale. 

The committee members who apparently wish to create a new Fed- 
eral power monopoly are attempting to use the fact that private indus- 
try has not completed an atomic power plant, and put it in operation, 
in the less than two years which have elapsed since the Act was passed, 
to insist that the Federal Government must now step in. They know 
that neither industry nor government can design and build large-size 
atomic reactors overnight, and that many new and technical problems 
must first be solved. This is a new industry in itself. They know 
that industry is today spending $30 million a year to develop this new 
industry, and plans an expenditure of almost a half billion dollars. 

Most important, these propagandists for public power monopolies 
know that, from the very start of the atomic age, when the “Man- 
hattan Project’? was the most secret of all war secrets, we have de- 
pended on the manpower and the know-how of private industry, just 
as we should admit we must do today. Without Westinghouse, 
DuPont, Dow, General Electric, and the rest of this distinguished list, 
there would be no bomb, and no “atoms for peace.” 


MISLEADING AND NON-FACTUAL HEADINGS 


We deplore the wide use, throughout part 2 of the AEC hearings, of 
headings that are not in accord with the testimony. This use of mis- 
leading and erroneous headings appears to be an effort to influence 
the reader to accept the interpretations and the preconceived opinions 
of the majority in charge of the hearings. To us, this indicates a fear, 
and justifiably so, that the reader would not reach the same con- 
clusions by reading the hearings for himself. 

An example will be found on page 375 of Part 2. The heading reads: 
“President Kisenhower’s Views Ratify the Approach of the Joint 
Committee.” A few inches below, on the same page, Chairman 
Strauss points out that the President did not appoint the “McKinney 
Panel,” to which reference is being made. It was appointed by the 
Joint Committee. The President had not expressed himself. 

We call attention to specific inaccuracies in the accompanying com- 
mittee report: On page 4, the statement is made that ‘the Committee 
insisted that its hearings * * * be unclassified ete.” Frankly, the 
committee did no such thing, nor was there any need for it. We 
have been hearing this subject for more than ten years, with a constant 
effort on the part of the Commission to provide “accurate and under- 
standable information’’, and to declassify it! 
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On page 7, the report misinterprets the attitude of Chairman 
Strauss of AEC. Nothing in the testimony confirms this statement, 
nor does the AEC chairman hold the opinions charged to him. The 
unreliability of Russian statistics is a matter of common knowledge, 
admitted by all AEC commissioners, including Commissioner Murray, 
but the conclusion to be reached is an emphasis on the need for constant 
checking and observation, in addition to our own continued research. 

Again, on page 7, the report states that we are three years behind 
Russia and Great Britain. The testimony before the committee, as 
in the conference at Geneva, is the opposite of this statement. 

What the report neglects to state is that an atomic reactor does not 
produce electric power. The reactor is a substitute for the heat under 
a boiler. It may be used, among other things, to produce the steam 
which then operates equipment which in turn produces electric power 
or light. When the United States operates a reactor continuously for 
the length of time we have operated one in the Nautilus, we have in 
fact proven not only the design of the reactor, but our lead in this 
oe epee field. To apply it to the production of electric power, to 
light a city for example, requires only the necessary designs and 
construction; and these follow in rapid and proper order, under the 
program submitted by the AEC. 

On page 8, the report states flatly that the United States has 
nothing comparable to the Russian 5000 kw plant. In simple 
language, this is not so. The Nautilus and Sea Wolf are visible evi- 
dences of its inaccuracy. The report omits the known fact that the 
Russian reactor may or may not have been operating “continuously.” 
The — shows it to be supported by a steam plant tied to the 
same grid. 

On page 9, the report states that “this nation is bogged down in 
inexcusable stagnation.”? This statement is not correct. We have 
more developments, than at any time in our atomic civilian history. 
The big reactor and power set-up at Shippingport is almost ready for 
operation. Planned for 60,000 kw, it is now estimated to produce 
up to 100,000 kw. 

Referring to the report, on page 10, we point out that the majority 
members might at least try to be consistent. The report states that 
no nation in the world knows which type of reactor is best, or safest, 
and then asks Congress to insist that the AEC build innumerable 

lants and “‘tie them into communities for the supply of electricity.” 
n other words, we don’t know yet just what to do, so let’s go into full 
(and expensive) production, even it we have to spread our scientific 
knowledge so thin the safety of the United States may suffer. On 
page 13, the report states definitely that no industry ‘dares to take 
a chance.” This is an untrue statement, in the face of the “chances” 
already being taken by industry to cooperate in the program, and the 
millions now being spent by industry. Contracts are concluded, or 
under negotiation, for atomic reactor developments, with— 
Commonwealth Edison Company; 180,000 kw. 
Yankee Atomic Electric Company; 134,000 kw. 
Consolidated Edison Company; 140,000 kw. 
Detroit Edison, and its associates; fast breeder reactor over 
100,000 kw. 
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Pennsylvania Power and Light Company; 150,000 kw. 

Duquesne Light Company and Westinghouse Electric Company 
(Shippingport Plant) 60,000 kw. or more. 

and numerous smaller companies, and cocperatives. 

On page 16, the report calls attention to the expenditure of $15 
billion by the Government. We accept the figure but think the report 
would have been more honest if it had added that most of this was 
opens for weapon development, and that we spent the greater part 
t gh contractual relations with such industries as we now propose 
to draw into the picture in the partnership program of the ARC. 

On page 16, this astonishing statement is made: ‘The United States 
* * * is not coping with these problems.” How far can you get 
from the truth, and print such a statement in a report and still main- 
tain the integrity of a Congressional committee? 

The original issue of the committee report, furnished the full com- 
mittee at its meeting this morning, July 20th, was so full of inacurrate, 
and at times almost libelous attacks on the chairman of the Commis- 
sion that several of the majority members themselves could not 
stomach it. We hope it will » cleaned up before it is filed with the 
Congress. The bitterness of the personal and untrue attacks on 
Commissioner Strauss, Mr. Cisler, and other men who happened to 
disagree with the committee chairman’s predecided opinions, or with 
the suggestions of the lone minority member of the Commission, is 
unequalled in the memory of minority members of this committee. 

The readers of the report, at some future date, when the heat of the 
argument has cooled, but the report regrettably still stands as an 
official record, must understand that the slanderous assertions, if 
allowed to remain, are untrue, unfair and unworthy of a committee 
whose past actions have demonstrated greatness, not pettiness, and 
that we not only disagree, but say to Chairman Strauss, and the other 
under attack, that we rank them among the great and the patriotic 
citizens of this Republic, willing to suffer these indignities in the service 
of the United States. 

On page 20, the report characterizes a full-page advertisement, 
inserted as one part of an educational campaign, directed to the 
paper’s readers by a group of private power companies, as “misleading 
and ill-advised.”” We submit that the advertisement was not mis- 
leading, but clear and accurate, and we will not join any statement 
which labels, as “ill-advised,” the Constitutional right of any citizen 
or group of citizens to present their side of a controversial issue 
through either the editorial columns or the advertising pages of any 
newspaper. 

We submit in conclusion, that— 

There is no present lack of power in the United States. 

We do not underestimate the advances in atomic knowledge 
made in other countries, and we are aware of them, but the 
United States still leads in practical research and the development 
of reactors. To maintain this lead, we must not waste either 
— or the scientists who have put us in the lead and can keep 
us there. 

The proposed expenditure of $400 million, above the budget 
request, and against the majority opinion of the AEC Com- 
missioners, is unnecessary, wasteful and inimical to the best 
interest of the nation. 
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The AEC is carrying on a well-considered and well-planned 
program, drawing in the best brains and abilities of American 
industry. We should not insist that these assets be spread as 
thin, as the bill and the appropriation proposes to spread them. 

Nothing in the testimony, nor in the Dill specifies the number 
of reactors to be built by the United States, nor where they are 
to be built. We are just to start off in full flight—building them! 
Nor does any testimony indicate even approximately the probable 
cost of this “crash” program, nor the length of time it would 
delay the considered program now under way. Estimates have 
been made which place the total cost in the billions. 

We oppose the inclusion of this initial $400 million, to put the 
government in the public power business with atomic energy. We 
support the original budget request for $1,898,700,000, and are willing 
to accept the additional $40 million added by the committee. 


JoHN TABER. 

Ben F. JENSEN. 

H. Cart ANDERSEN. 
Ivor D. Frenton., 
JOHN PHILLIPS. 
Errettr P. Scrivner. 
Currr CLEVENGER. 
Earu WILSON. 
BensJAMIN F. JAMEs. 
GeraLp R. Forp, Jr. 
Epwarp T. MILuer. 
CuHartes W. VuRSELL. 
T. Mititet Hann. 
Harotp C. Ostertaa. 
Frank T. Bow. 
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AUTOMOBILE DEALER FRANCHISES 





JuLy 20, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Rocers of Colorado, from the Committee on the Judiciary, 
submitted, the following 


REPORT 


[To accompany 8. 3879] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 3879) to supplement the antitrust laws of the United States, in 
order to balance the power now heavily weighted in favor of automobile 
manufacturers, by enabling franchise automobile dealers to bring suit 
in the district courts of the United States to recover compensatory 
damages sustained by reason of the failure of automobile manufac- 
turers to act in good faith in complying with the terms of franchises 
or in terminating or not renewing franchises with their dealers, havin 
considered the same, fopers favorably thereon with ameadments an 
recommend that the bill do pass. 

The amendments are as follows: _ 

_ 1. Strike all of the language following the enacting clause and insert 
in lieu thereof the following: 

Section. 1. As used in this Act— 

(a) The term ‘‘automobile manufacturer” shall mean any person, partner- 
ship, corporation, association, or other form of business enterprise engaged in the 
manufacturing or assembling of passenger cars, trucks, or station wagons, includ- 
ing any person, partnership, or corporation which acts for and is under the control 
of such manufacturer or assembler in connection with the distribution of said 
automotive vehicles. 

(b) The term “franchise’’ shall mean the written agreement or contract be- 
tween any automobile manufacturer engaged in commerce and any automobile 
dealer which purports to fix the legal rights and liabilities of the parties to such 
agreement or contract. : 

(c) The term ‘‘automobile dealer’’ shall mean any person, partnership, corpo- 
ration, association, or other form of business enterprise resident in the United 
States or in ~ Territory thereof or in the District of Columbia operating under 
the terms of a franchise and engaged in the sale or distribution of passenger cars, 
trucks, or station wagons. 

(d) ‘The term “commerce” shall mean commerce among the several States of 
the United States or with foreign nations, or in any Territory of the United States 
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or in the District of Columbia, or among the Territories or between any Territory 
and any State or foreign nation, or between the District of Columbia and any 
State or Territory or foreign nation. 

(e) The term “‘good faith” shall mean the duty of each party to any franchise, 
and all officers, employees, or agents thereof to act in a fair and equitable manner 
toward each other so as to guarantee the one party freedom from coercion, intimi- 
dation, or threats of coercion or intimidation from the other party: Provided, 
That recommendation, endorsement, exposition, persuasion, urging, or argument 
shall not be deemed to constitute a lack of good faith. 

Sec. 2. An automobile dealer may bring suit against any automobile manu- 
facturer engaged in commerce, in any district court of the United States in the 
district in which said manufacturer resides, or is found, or has an agent, without 
respect to the amount in controversy, and shall recover the damages by him 
sustained and the cost of suit by reason of the failure of said automobile manu- 
facturer from and after the passage of this Act to act in good faith in performing 
or complying with any of the terms or provisions of the franchise, or in terminating, 
canceling, or not renewing the franchise with said dealer: Provided, That in any 
such suit the manufacturer shall not be barred from asserting in defense of any 
such action the failure of the dealer to act in good faith. 

Sec. 3. Any action brought pursuant to this Act shall be forever barred unless 
commenced within three years after the cause of action shall have accrued. 

Sec. 4. No provision of this Act shall repeal, modify, or supersede, directly or 
indirectly, any provision of the antitrust laws of the United States. 

Sec. 5. This Act shall not invalidate any provision of the laws of any State 
except insofar as there is a direct conflict between an express provision of this Act 
and an express provision of State law which cannot be reconciled. 


2. Amend the title so as to read: 


A bill to supplement the antitrust laws of the United States, in order to balance 
the power now heavily weighted in favor of automobile manufacturers, by enabling 
franchise automobile dealers to bring suit in the district courts of the United 
States to recover damages sustained by reason of the failure of automobile manu- 
facturers to act in good faith in complying with the terms of franchises or in ter- 
minating or not renewing franchises with their dealers. 


PURPOSE OF THE BILL AS AMENDED 


The purpose of the bill as amended by the committee is to supple- 
ment the antitrust laws of the United States so as to permit a fran- 
chised automobile dealer to bring suit for damages, without regard to 
the amount in controversy, in United States district courts for the 
failure of the automobile manufacturer to act in good faith in perform- 
ing or complying with any of the terms or provisions of the franchise, 
or in terminating, canceling, or not renewing the dealer’s franchise. 
The bill creates a cause of action where none previously existed in that, 
irrespective of contractual provisions, it grants a right of review in the 
Federal courts of disputes between automobile manufacturers and their 
dealers involving the good faith of the manufacturer in complying 
with, in terminating, or in not renewing the franchises. 

In addition to the provisions of the written agreements or contracts 
between automobile manufacturers and dealers, the bill in its defini- 
tion of good faith imposes the duty on each party to act in a fair and 
equitable manner toward each other so as to guarantee the one party 
freedom from coercion, intimidation, or threats of coercion or intimi- 
dation from the other party. Unless the transactions between the 

arties involve coercion or intimidation, or threats of coercion or 
intimidation, the duty of good faith imposed by the bill does not 
prohibit recommendation, endorsement, exposition, persuasion, urging 
or argument normal in competitive commercial relationships. 





\ 
f 


-- 


— — 


wa rns * FeO 


oe a a ae ee ee | 


AUTOMOBILE DEALER FRANCHISES 3 





REASONS FOR BILL 


Concentration of economic power in the automobile manufacturing 
industry of the United States has developed to the point where leg- 
islation is required to remedy the manifest disparity in the ability 
of franchised dealers of automotive vehicles to bargain with their 
manufacturers. Investigations of the automobile industry, moreover, 
demonstrate a continuing trend toward greater concentration, as well 
as abuse by the manufacturers of their dominant position with respect 
to their dealers. These investigations have disclosed practices and 
conditions which require new legislative methods and a change in 
established concepts. ‘The bill as amended proceeds from the con- 
clusion that in the automobile industry concentration of economic 
power has increased to the degree that traditional contractual concepts 
are no longer adequate to protect the automobile dealers under their 
franchises. 

Since World War II, production in the automobile industry has 
been increasingly concentrated among the three major producers: Gen- 
eral Motors Corp., Ford Motor Co., and the Chrysler Corp. In 1946, 
General Motors produced 46 percent of all passenger cars; by 1954 its 
share of the market had increased to 52 percent, with Ford producing 
31 percent and Chrysler 13 percent. In 1954 the remaining 3 
independent automobile producers accounted for only 4 percent of all 


passenger cars produced. Furthermore, the Department of Justice 
advised the committee that— 


figures thus far for 1956 suggest that General Motors now 


produces more than 55 percent of all passenger cars in this 
country. 


What is more, competition to the three major automobile producers 
from independents has failed to materialize in the postwar period; 
in fact, it has become more remote. 

General Motors Corp., with assets of $6,344 ,772,000, sales amounting 
to $12,443,277,000, and net profits of $1,189,477,000, in 1955, was the 
wares corporation in the United States. The second largest auto- 
mobile producer in the United States, Ford Motor Co., in 1955 ranked 
third among American industrial corporations. In 1955, Ford Motor 
Co. had assets of $2,585,337,000, sales amounting to $5,594,022,000, 
and net profits of $436,991,000. Chrysler Corp., the third pera 
member of the automobile industry in 1955, ranked fifth among Unite 
States industrial organizations and had assets of $1,362,883,000, sales 
in the amount of $3,466,222,000, and net profits of $100,063,000. 

Although automobile dealers are substantial businessmen in their 
local communities, in comparison with the automobile manufacturer, 
an individual dealer is a small-business man whose size makes it 
impossible for him to bargain effectively. In contrast with the 
economic power of each of the automobile manufacturers, the average 
dealer has an investment in the amount of $118,000. There are 
approximately 40,000 franchised automobile dealers in the United 
States. Roughly one-half, or 20,000, of these dealers have contracts 
with General Motors, while 9,000 are franchised by Ford Motor Co. 

While the individual automobile dealer may be classified as a small- 
business man, collectively the automobile-dealer up is of great 
importance to the economy. Franchised automobile dealers have a 
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total investment in their businesses in the amount of more than $5 
billion and employ approximately 668,000 persons, : 

Extensive testimony was adduced by the committee at the hearings 
on this bill with respect to both the contractual relationship between 
automobile manufacturers and their dealers, and marketing practices 
current in the automobile industry. Distributive conditions con- 
demned by the Federal Trade Commission in its report on the motor- 
vehicle industry, issued in 1939, have continued up to the present time, 
according to investigations made by the Subcommittee on Automobile 
Marketing Practices of the Senate Committee on Interstate and 
Foreign Commerce and by the Subcommittee on Antitrust and 
Monopoly of the Senate Committee on the Judiciary. 

In 1939, the Federal Trade Commission after an extensive investi- 
gation of automobile marketing practices stated: 


The Commission finds that motor-vehicle manufacturers, 
and, by reason of their great power, especially General 
Motors Corp., Chrysler Corp., and Ford Motor Co., have 
been, and still are, imposing on their respective dealers 
unfair and inequitable conditions of trade, by requiring 
such dealers to accept, and operate under, agreements that 
inadequately define the rights and obligations of the parties 
and are, moreover, objectionable in respect to defect of 
mutuality; that some dealers, in fact, report they have been 
subjected to rigid inspections of premises and accounts, and 
to arbitrary requirements by their respective motor-vehicle 
manufacturers to accept for resale quantities of motor 
vehicles or other goods, deemed excessive by the dealer, or to 
make investments in operating plants or equipment without 
adequate guaranty as to term of agreement or even supply of 
merchandise; and that adequate provisions are not included 
for an equitable method of liquidation of such investments, 
sometimes made at the insistence of the respective motor- 
vehicle manufacturer. 


In connection with its study of the General Motors Corp., the 
staff of the Subcommittee on Antitrust and Monopoly of the Senate 
Committee on the Judiciary reported on automobile distribution 
systems as follows: 


The franchise system for distribution of automobiles has 
been described as a system devised by the automobile manu- 
facturers to secure maximum rights with a minimum of lia- 
bility * * *. It may be defined as an agreement by which 
the manufacturer appoints the dealer to handle his line, and 
the dealer, in return for this privilege, agrees to conduct his 
business according to the standards and desires of the manu- 
facturer. It is the method by which the manufacturer as- 
sures himself of control over the distribution of his product 
in what amounts to quasi-integration to the retail level of 
distribution. The manufacturer can maintain this control 
because of his superior economic position which he retains 
by threat of franchise termination. 

In various suits in the past, General Motors has charac- 
terized its dealer franchise as follows: 


1H. Doc. 468, 76th Cong , ist sess., Report on Motor Vehicle Industry, p. 1075. 
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' 1. That it does not constitute a legal contract; 

2. That it lacks mutuality, and represents no legally 
enforceable obligation on the part of the seller to sell or 
on the part of the dealer to buy; 

3. That it provides that the dealer shall perform to 
the satisfaction of the seller, and thet the question of 
satisfaction is for the seller alone to determine; 

4. That no damages are recoverable by the dealer 
since loss of profits was not contemplated by the 
parties; 

5. That it is unenforceable and void because of in- 
definiteness, uncertainty, and lack of consideration; 

6. That, if valid, the agreement gives the factory the 
right to terminate at will. 

With few exceptions, the courts have sustained the man- 
ufacturer’s interpretation of the agreement, and the courts 
have held that dealers fail to state a cause of action when suit 
is brought on the agreement alone.? 


The hearings of the investigations conducted during this Congress 
in the Senate contain numerous instances of automobile manufacturers 
coercing and intimidating their franchised dealers. A primary source 
of the manufacturers power over their dealers stems from the unilateral 
nature of the franchise agreements. 

Automobile dealers who have been subjected to economic durcss and 
intimidation by manufacturers have been unable to obtain redress in 
the courts. Confronted with express provisions in the dealer’s fran- 
chise, courts have been reluctant to impose a condition of good faith 
on the part of the manufacturer. In Bushwick-Decatur Motors, Inc., 
v. Ford Motor Co. (116 F. 2d 675, C. A. 2, (1940)), the court stated: 


With a power of termination at will here so unmistakably 
expressed, we certainly cannot assert that a limitation of 
ood faith was anything the parties had in mind. Such a 
imitation can be read into the agreement only as an over- 
riding requirement of public policy. 
In Buggs v. Ford Motor Co. (113 F. 2d 618, C. A. 7, (1940)), the 
court stated: 


An examination of its terms, which are many, indicates 
that it was dictated by the manufacturer at Detroit, and 
drawn by its counsel with the avowed purpose of protecting 
the manufacturer to the utmost and granting, if any, few 
rights to, and the smallest possible protection of, the agent. 

It is one which affords some support for the wisdom and 
the necessity of legislation which protects the weak against 
a strong party in situations like the instant one. 


In adjudicating disputes between manufacturers and dealers, appli- 
cation of contract law 8g, by the courts has prevented relief to 
the dealer. In Ford Motor Co. v. Kirkmyer Motor Co. (65 F. 2d 1001, 
C. A. 4, (1933)), the court stated: 


While there is a natural impulse to be impatient with a 
form of contract which places the comparatively helpless 


2S. Rept. No. 1879, 84th Cong., 2d sess., Bigness and Concentration of Economic Power—A Case Study 
of General Motors Corp., p. 79. 
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dealer at the mercy of the manufacturer, we cannot make 
contracts for parties or protect them from the provisions 
of contracts which have been made for themselves. Dealers 
doubtless accept these one sided contracts because they 
think that the right to deal in the product of the manufac- 
turer, even on his terms, is valuable to them; but, after they 
have made such contracts, relying upon the good faith of the 
manufacturer for the protection which the contracts do not 
give, they cannot, when they get into trouble, expect the 
courts to place in the contracts the protection which they 
themselves have failed to insert. 


Similerly the court in S. B. McMaster v. Chevrolet Motor Co. (3 F. 2d 
469, E. D., S. C., (1925)), stated as follows: 


* * * they are entirely within their rights in so framing 
their contract as to carry out their intention. The intentions 
of the parties in the absence of any grounds of public policy 
must prevail, and their intention must be gathered from the 
terms of the contract itself. 


This bill assures the dealer an opportunity to secure a judicial 
determination, irrespective of the contract terms, as to whether the 
automobile manufacturer has failed to act in good faith in performing 
or complying with any of the provisions of his franchise or in terminat- 
ing, canceling, or not renewing his franchise. 

he committee recognizes that, in response to the congressional 
investigations and legislative proposals during this Congress, many 
changes have been made, or are contemplated, in the contractual 
relationship of automobile manufacturers and their dealers. For 
example, effective March 1, 1956, General Motors Corp. made 
available to all its dealers a choice of three selling agreements: 
(1) A 5-year agreement cancelable by General Motors only 
for cause and cancelable by the dealer without cause on 30 
days’ notice; 
(2) A 1-year agreement cancelable by General Motors only 
for cause and cancelable by the dealer without cause on 30 
days’ notice; 
(3) An indefinite term agreement concelable by either party 
without cause on 90 days’ notice. 

In addition the revised selling agreements of General Motors include 
new provisions which create important dealer benefits. These new 
benefits could mitigate many of the conditions which caused complaint 
under the old franchise. The committee has been informed that 
Ford Motor Co. also is considering revising its franchise agreements 
in order to provide its dealers benefits comparable to those recently 
made available by General Motors. 

While it is true these developments in the automobile industry may 
diminish some of the abuses found to exist, this does not derogate 
from the necessity for legislation at this time. For one thing, the 
new General Motors selling agreements afford no guaranty against 
dealer coercion or intimidation or threats thereof by the manufacturer. 
Furthermore, what the automobile manufacturers do in response to 
congressional investigation or in contemplation of pending legislation, 
they can readily undo. The record before the committee demon- 
strates that, in the past, gains made by dealers after investigation 
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into market practices of the automobile manufacturers have not 
always been retained. This bill assures a minimum amount of pro- 
tection for the dealer under the terms of any automobile franchise. 


EXPLANATION 


Section 1 of the bill defines “automobile manufacturer,” “ automo- 
bile dealer,” “‘franchise,” “commerce,” and ‘good faith.” 

Section 1 (a) limits an “automobile manufacturer” to those con- 
cerns engaged in the manufacturing or assembling of passenger cars, 
trucks, or station wagons. Included in the definition of an automo- 
bile manufacturer is a concern which acts for ‘‘and is under control 
of” the manufacturer in connection with the distribution of automo- 
tive vehicles. The quoted language has been added by the committee 
to make it clear that the eee, ewer is liable only for his own 
“eoercion, intimidation, or threats of coercion or intimidation” or the 
acts of agents or distributors subject to his control. 

The words “‘or other automotive vehicles” which appeared in sec- 
tion 1 (a) of the bill passed by the Senate have been stricken in order 
to limit the bill’s coverage to manufacturer-dealer transactions involv- 
ing the distribution of passenger cars, trucks, and station wagons. 
The amendment, therefore, excludes transactions involving buses, 
tractors, motorcycles, and other transportation vehicles propelled by 
power. This accomplishes two purposes: First, it avoids any am- 
se resulting from use of the phrase ‘“‘or other automotive vehicles” 
second, it restricts the bill to those areas of automotive distribution in 
which congressional committees have ascertained a present need for 
remedial legislation. 

Section 1 (b) of the bill defines “franchise” to mean the written 
agreement or contract between an automobile manufacturer and 
dealer. The bill approved by the Senate gives broader meaning to 
the term “franchise” by including not only the written agreement or 
contract but also any “understanding or arrangement between any 
automobile manufacturer and any automobile dealer.” The words 
“understanding or arrangement”’ have been deleted in order to safe- 
guard against the possible inclusion of anticompetitive trade arrange- 
ments between the manufacturer and the dealer, such as arrangements 
which might limit the location of new dealers. 

Another amendment to section 1 (b) adds the term “engaged in 
commerce” to make it clear that this legislation prescribes rules 
governing commerce in the automobile industry. 

Section 1 (c) has been amended to define an automobile dealer as 
any concern “resident in the United States or in any Territory thereof 
or in the District of Columbia,” operating under the terms of a written 
franchise and engaged in the sale of passenger cars, trucks, or station 
wagons. This amendment limits the right to bring suit in the district 
courts of the United States to dealers resident in the United States or 
its Territories. The record before the committee was concerned only 
with coercive practices by manufacturers with respect to their United 
States dealers. The committee has no information with respect to 
such practices involving dealers situated in foreign countries. 

Section 1 @ defines the term “‘ "se 

Section 1 (e) declares “ faith” to mean the duty of the auto- 
mobile manufacturer and his franchised dealer to act in a fair and 
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8 AUTOMOBILE DEALER FRANCHISES 


equitable manner toward each other so as to guarantee the one-party 
freedom from coercion, intimidation, or threats of coercion or intimida- 
tion from the other party. A proviso has been added by the com- 
mittee to assure that recommendation, endorsement, exposition, 
persuasion, urging, or argument of the kind that is normal in com- 
petitive commercial relationships is not to be deemed by itself to 
constitute a lack of good faith. 

By contrast section 1 (e) of the bill approved by the Senate would 
require each party to a franchise to act in a— 


fair, equitable, and nonarbitrary manner so as to guarantee 
such other party freedom from coercion, intimidation, or 
threats of coercion or intimidation, so as to preserve all 
equities of such other party which are inherent in the nature 
of the relationship between such parties by such franchise. 


The committee’s amendment to section 1 (e) has four purposes. 
First, it makes it clear that the manufacturer is obligated to protect 
his dealer only from coercion by the manufacturer or persons subject 
to his control, and that there is no obligation on the part of the manu- 
facturer to protect the dealer against coercion from other sources. 
Second, the word “‘nonarbitrary”’ is stricken for being vague and in- 
definite. Third, the committee deleted the provision which would 
require a party to a franchise to preserve “all the equities’”’ of the other 
party which are inherent in the nature of the franchise relationship. 
This has been done to preclude any interpretation inconsistent with 
antitrust principles. Fourth, a proviso has been added to affirm 
that normal sales persuasion and recommendation by itself is con- 
sonant with good faith. 

Against this background, section 2 authorizes a franchised dealer 
to bring suit against the manufacturer in an appropriate United 
States district court without respect to the amount in controversy, to 
recover damages by reason of the manufacturer’s failure, after the 
passage of the act, to act in good faith in the performance of the 
franchise or in terminating, canceling, or not renewing the franchise. 
The manufacturer, in addition to any other defense, is given the right 
to defend a dealer action by showing that the dealer failed to act in 
good faith from and after the passage of this act. In order to sustain 
this defense, the manufacturer would be required to show that the 
dealer failed to act in a fair and equitable manner toward the manu- 
facturer so as to guarantee the manufacturer freedom from coercion, 
intimidation, or threats of coercion or intimidation from the dealer. 

Present section 2 differs in several respects from the corresponding 
section of the bill approved by the Senate. In the bill as amended, 
only activities by the manufacturer which occur from and after the 

assage of this measure are actionable. The purpose of this change 
is to avoid liabilities based on past acts which were not illegal when 
committed. 

The committee had deleted the right to a reasonable attorney’s fee 
as an element of damages. Under the amended bill, the dealer would 
be limited to recovery of damages sustained and the cost of suit. 

The Committee has added three sections to the bill approved by 
the Senate. Section 3 prescribes a 3-year statute of limitations for 
dealer suits. 
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» Section 4 affirms that no provision of the antitrust laws is repealed, 
= or superseded, directly or indirectly, by any provision of the 


Section 5 declares that no provision of this bill invalidates any pro- 
vision of the laws of any State except insofar as there is a direct con- 
flict which cannot be reconciled. 

The principal effect of the bill as amended by the committee 
is to give the dealer a right of action against the manufacturer, where 
the manufacturer fails to act in a fair and equitable manner so as to 
guarantee the dealer freedom from coercion, intimidation, or threats 
or coercion or intimidation. The term “fair and equitable” as used 
in the bill is qualified by the term ‘‘so as to guarantee the one party 
freedom from coercion, intimidation, or threats of coercion or intimida- 
tion from the other party.’’ In each case arising under this bill, good 
faith must be determined in the context of coercion or intimidation 
or threats of coercion or intimidation. Each party to an automobile 
franchise would have a special obligation to guarantee the other 
party freedom from coercion or intimidation of any kind. 

The existence of coercion or intimidation depends upon the circum- 
stances arising in each particular case and may be inferred from a 
course of conduct. For example, manufacturer pressure, direct or 
indirect, upon a dealer to accept automobiles, parts, accessories, or 
— which the dealer does not need, want, or feel the market is 
able to absorb, may in appropriate instances constitute coercion or 
intimidation. Similarly coercion or intimidation may be found where 
the manufacturer attempts to require the dealer to handle exclusively, 
or sell a specified quota of, parts, accessories, and tools made or ap- 
proved by the manufacturer. 

If the evidence discloses normal sales recommendation or persuasion 
the manufacturer would not be liable. On the other hand, if the 
manufacturer goes beyond normal sales recommendation or persuasion, 
in appropriate circumstances, his activities could give rise to a cause 
of action under the bill. Evidence with respect to manufacturer 
recommendations or persuasion will be relevant as bearing upon the 
issue of coercion or intimidation. é 

Manufacturer coercion or intimidation or threats thereof is action- 
able by the dealer where it relates to performing or complying with 
any of the terms or provisions of the franchise, or where it relates to 
the termination, cancellation, or nonrenewal of the dealer’s franchise. 
Thus, where a dealer’s resistance to manufacturer pressure is related 
to cancellation or nonrenewal of his franchise a cause of action would 
arise. 

The bill, however, does not prohibit the manufacturer from term- 
inating or refusing to renew the franchise of a dealer who is not pro- 
viding the manufacturer with adequate representation. Nor does the 
bill curtail the manufacturer’s right to cancel or not to renew an inefli- 
cient or undesirable dealer’s franchise. 

The bill does not freeze present channels or methods of automobile 
distribution and would not prohibit a manufacturer from ap inting 
an additional dealer in a community provided that the esta fishment 
of the new dealer is not a device by the manufacturer to coerce or 
intimidate an existing dealer. The committee emphasizes that the 
bill does not afford the dealer the right to be free from eompetition 


from additional franchise dealers. Appointment of added dealers in 
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an area is a normal competitive method for securing better distribution 
and curtailment of this right would be inconsistent with the antitrust 
objectives of this legislation. Under the bill, a manufacturer does not 
guarantee the dealer profitable operation or freedom from depletion 
of investment. 

The manufacturer’s obligation to act in good faith extends to all 
of his franchised dealers, including: dealers who sell automobiles to 
other dealers, franchised or not, for resale to the public; dealers who 
sell outside of a “zone of influence” or “territory”; and dealers who 
sell automobiles at less than the manufacturers’ suggested resale prices. 
Contract provisions restricting an automobile dealer from transacting 
business with customers of his choice, or from selling outside a specified 
territory could violate the antitrust laws. Any restriction on a dealer’s 
right to sue based on the fact that he is selling to another dealer, 
franchised or not, for resale to the public or based on the fact that he 
sells outside of a territory or sells at cut rates would contravene the 
congressional purposes underlying section 4 of this bill which provides 
that this measure shall not repeal, modify, or supersede, directly or 
indirectly, any provision of the antitrust laws. 

Similarly, a manufacturer, in a dealer’s suit for damages stemming 
from a manufacturer’s refusal to supply adequate cars, could not set 
up by way of defense, as lack of good faith, the fact that the dealer 
sold new cars to other new or used car dealers for resale to the public. 
Also, a dealer located near another franchised dealer who has sold new 
cars to used car dealers for resale would not be authorized undert his 
measure to sue a manufacturer for supplying dealers who sell cars to 
other dealers for resale. 


CHANGES IN EXISTING LAW 


Inasmuch as this bill is new legislation, the provisions of clause 3 of 
rule XIII of the House of Representatives are not applicable, 
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MINORITY REPORT 


The purpose of this bill is to give automobile dealers additional 
remedies for abuses allegedly suffered at the hands of automobile 
manufacturers. While we would not object to the granting of appro- 

riate legal protection by statue, if necessary, we believe the present 
Bil adopts the wrong approach and will be for the most part ineffec- 
tive. Beyond that, we believe the bill establishes an unfortunate 
precedent, novel in our system of Federal jurisprudence. 

In substance, the bill provides that one party to a contract may sue 
another to recover damages on the ground that he was not dealt with 
in good faith, although he may have no right to recovery and have no 
cause of action under established contract law. By section 2, a new 
cause of action is established as follows: 


Automobile dealers may bring suit against any automobile 
manufacturer * * * and shall recover the damages by him 
sustained * * * sy reason of the failure of said automobile 
manufacturer * * * to act in good faith in performing or 
complying with the terms of the franchise, or in terminating, 
canceling, or not renewing the franchise with said dealer. 

_ 


The term “good faith” is defined in section 1 (e) to mean the duty 
of each party to a franchise: 


* * * to act in a fair and equitable manner toward each 
other so as to guarantee the one party freedom from coer- 
cion, intimidation, or threats of coercion or intimidation from 
the other party. * * * 


A most serious defect of this bill is its interference with the right of 
contract. Throughout the history of American jurisprudence, and 
indeed the common law itself, the individual has been free to enter 
into a lawful contract when, and as, he, in his own judgment, saw fit. 
Concomitantly, he has been held responsible for the obligations he has 
assumed. Freedom to contract has been the keystone of our free- 
enterprise system. 

This bill, it must be recognized, interferes with the individual’s 
right to contract. Hereafter, when an automobile franchise terminates 
by its terms, the manufacturer cannot, with complete freedom, elect 
not to renew the contractual relationship. Under this bill, the manu- 
facturer will be able to refuse to renew his contractual relationship 
ony on penalty of suit for alleged failure to act in “good faith.” 

or example, an automobile franchise may be expiring and the 
manufacturer may have several applications for the dealership. 
Although the existing dealer may be less efficient in the opinion of the 
manufacturer than one of the applicants, the manufacturer will be 
rei soba as a practical matter to renew the existing dealer’s franchise 
or face a lawsuit. The effect of the bill, in short, will be to require the 
manufacturer to show special consideration to the existing dealer and 


11 





d 
a 
al 
ra 
: 
" 
i 
6 
: 
al 
z 
z 








12 AUTOMOBILE DEALER FRANCHISES 


to freeze the inefficient dealer into the automobile distributive system. 
A further effect will be to deprive newcomers of a fair opportunity to 
enter the automobilc-dealer business. 

It is vital to the efficient distribution of automobiles that the manu- 
facturer have the right to choose his own dealers. When the manufac- 
turer-dealer relationship is on a mutually satisfactory basis, it is to 
the manufacturer’s own best interest that he retain the dealer. It 
is only when the relationship is nonproductive that the manufacturer 
has reason for not continuing the dealer. If freedom of contract is 
to have meaning, the manufacturer and the dealer must be permitted 
to renew or not renew their relationship as they see fit. 

As a matter of fact, the problem of nonrenewal has not been serious 
in the manufacturer-dealer relationship. For example, nonrenewal 
and involuntary termination by General Motors Corp. in tlie period 
1951 through 1955 have been insignificant in that company’s franchise 
operations. The following chart demonstrates that out of the more 
than 20,000 General Motors’ dealers, only 178 franchises were not 
renewed in 1955: 

















1951 | 1952 1953 1954 1955! 
a 
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110 months. 


Source: S. Rent. No. 1879, 84th Con~., 2d sess., Bigness and Concentration of Economic Power—A Case 
Study of General Motors Corp., p. 93. 


For the most pert, Generel Motors dealer franchises heave been 
enduring. As of May 31, 1956, over 50 percent of General Motors 
dealers had held franchises for over 10 years, and 70 percent had been 
associated with the company for 5 years or more, as indicated in the 
following chart: 





| 
Number of | Percent to 
franchises [total franchise 
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Ford Motor Co. records show that during the 10-year period, 1946 
through 1955, the number of dealers holding franchises for one or 
‘more lines of cars manufactured by the company averaged 7,553 per 
year. The total number of terminations for unsatisfactory repre- 
‘sentation during this 10-year period was 224. Thus, there was an 
average of slightly more than 22 terminations, or less than one-third 
of 1 percent of the dealer body, per year. 

This bill is special class legislation which imposes upon manufac- 
turers of automobile vehicles duties and burdens which are not im- 
‘posed upon other manufacturers whose products are sold to dealers 
junder franchise arrangements. It is dificult to understand why the 
| bill applies only to the automobile industry and not to other industries, 
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such as the home appliance, tire, farm impelment, gasoline retailing 
and other industries where there is a manufacturer-dealer franchise 
relationship. Certainly, if this bill is ne in the automobile 
industry, it should be equally applicable to all industries in which 
there are manufacturers doing business through franchise dealers. 

Furthermore, only one witness, Dr. Lloyd Halvorsen, chief econo- 
mist of National Grange, representing consumer groups testified in 
the course of the hearings. Except for testimony from Government 
agencies, all other witnesses were either manufacturer or dealer repre- 
sentatives. In this context, it is significant that the representative 
of the consuming and using group testified that the bill would have 
unfortunate repercussions on other segments of the economy, and that 
its enactment necessarily would lead to higher automobile prices. 
What is more, while the bill requires the manufacturer and the dealer 
to act in good faith in their dealings with each other, there is nothing 
in the measure to assure that either of the parties will deal in good faith 
with the consuming public. 

The bill deviates from basic principles in another important respect. 
Contrary to traditional legal concepts, it imposes no requirement of 
mutuality of obligation between private parties to commercial contracts. 
On the one hand, the bill gives the dealer a right to sue the manufac- 
turer but on the other, grants no corresponding right to the manufac- 
turer, thus subordinating the interests of the manufacturers to the 
interests of the dealers. The present situation in the automobile 
industry does not justify enactment of legislation which establishes 
obligations not equally applicable to both parties to the contract. 
Furthermore, it can hardly be contended that the defense afforded 
the manufacturer against a dealer suit is an adequate substitute for 
an independent right of action by the manufacturer based on the 
dealer’s lack of “‘good faith.” 

The inevitable result of this bill will be to promote unnecessary 
litigation and to provoke an atmosphere of suspicion and antagonism 
in manufacturer-dealer relations. Beyond encouraging the non- 
renewed dealer to seek legal redress for damages, litigation will be 
stirred up in another respect. Under the bill, the manufacturer may 
be sued if he fails to act in a fair and equitable manner so as to guaran- 
tee the dealer freedom from coercion or intimidation, or threats thereof, 
However, “recommendation, endorsement, exposition, persuasion, 
urging, or argument” does not constitute coercion or intimidation. 
It is perhaps unnecessary to indicate how difficult it will be for the 
courts to draw the fine hetween recommendation, argument, or per- 
suasion, on the one hand, and coercion or intimidation, on the other. 
Before definitive content is given to these generalized concepts, many 
court adjudications will be required. Meantime manufacturers will 
hesitate to embark on aggressive sales campaigns with their dealers 
to assure growing production and distribution, for fear of dealer suits 
charging coercion or intimidation. This cannot help but impair the 
vitality of the present production and distributive processes in the 
automobile industry. 

In fact, if this bill is enacted, neither party to an automobile fran- 
chise can know what the terms of their contract are until the lower 
courts, and ultimately the Supreme Court, have construed the appli- 
cation of the bill’s ‘‘good faith’’ provision to each franchise. 
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We recognize that in the past there have been numerous complaints 
by automobile dealers. The most persistent complaint on the part 
of automobile dealers has been directed against so-called bootlegging 
of new automobiles. This is the practice whereby franchise dealers 
sell new automobiles to used-car dealers for resale to the public. 
This bill, in contrast to the claims made by certain proponents, does 
not in any way curb bootlegging. The fact is that the bill would 
encourage this practice for the reason that a bootlegging dealer has 
the same rights as against his manufacturer as any other franchise 
dealer. Nor can a manufacturer interpose as a defense to a dealer’s 
= the fact that the dealer was engaged in bootlegging new automo- 

es. 

Many dealer complaints stemmed from the fact that under the 
terms of franchise agreements, manufacturers could arbitrarily termi- 
nate a dealer’s franchise without recourse by the dealer for the loss 
of the value of the franchise and his capital investment. We also 
recognize that in the past numerous dealers have been subjected to 
coercion or intimidation by manufacturers. This, too, has been made 
possible, in large part, by the manufacturer’s right under the contract 
to terminate without cause. In recent months, however, the auto- 
mobile industry has taken effective steps to ameliorate these conditions. 

The General Motors Corp., for example, has made basic revisions 
in its selling agreements. Now the dealer may, at his election, secure 
a 5-year franchise which cannot be terminated by the factory except 
for cause. The dealer, on the other hand, can terminate the franchise 
on 30 days’ notice without cause. This new agreement contains 
additional and substantial benefits for the dealer. 

Similarly, the Ford Motor Co. has announced an alternative form 
of 5-year contract which likewise will be terminable by the manu- 
facturer only for cause. The competitive nature of the industry will 
undoubtedly require the other manufacturers to offer comparable con- 
tracts to their dealers. 

We regard it as most unlikely that the manufacturers would discon- 
tinue these favorable provisions in the new franchise arrangements. 
But in any event, no change can be made until the expiration of the 
present contract’s 5-year term. 

Against this background, it is evident that the industry has taken 
clear and positive action to remedy the abuses found to have existed. 
This legislation does not add, appreciably, to the remedies voluntarily 

rovided by the industry itself. We feel, therefore, that, while Federal 
egislation of some character may ultimately prove to be required, 
precipitous and unprecedented action during the closing days of this 
Congress is unwarranted and unnecessary. 


Wituam M. McCuttocn. 
Hveu Scort. 











ADDITIONAL VIEWS 


The purpose of this bill is to give further legal protection to auto- 
mobile dealers from certain alleged abuses and hard practices to 
which, it was testified, they had been subjected. 

I agree with that purpose, and believe that every reasonable legal 
rotection should be given to the dealers in view of their unequal 
argaining position and of the hard practices to which they may be 

subjected. I favor giving them the legal remedy possible. 

I believe, however, that this bill adopts the wrong approach, that 
the remedy which it offers would be ineffective, and is based on 
unprecedented legal principles. 

This bill provides that a person may bring suit based on a contract 
relationship and recover damages on the ground that he was not 
dealt with in good faith. Such a provision sets up a new, untested 
cause of action, unknown in American jurisprudence, and which 
violates every concept of sound legal principle. 

The actual words of the bill, in section 2, are as follows (for pur- 
poses of emphasis, words not material to this argument are omitted): 


An automobile dealer may bring suit against any auto- 
mobile manufacturer, * * * and shall recover the damages 
by him sustained * * * by reason of the failure of said 
automobile manufacturer * * * to act in good faith in 
performing or complying with any of the terms or pro- 
visions of the franchise * * *. 


There is no need for this unprecedented type of relief because there 
is now available a whole procedure and type of relief which is suitable 
to fit the problem here presented. That is to give the Federal Trade 
Commission adequate authority to regulate this type of situation and 
compel fair dealing between the parties. 

The tried and tested procedure of the Federal Trade Commission is 
particularly suited to this type of problem, involving as it does com- 
foot commercial relationships and questions of dealing in good 

aith between the parties. 

It might be desirable to pass legislation providing the Federal Trade 
Commission with special powers appropriate to this particular need. 
In fact, a bill to accomplish that very object was favorably reported 
on July 17 by the Senate Committee on Interstate and Foreign Com- 
— S. 3946, a bill filed by Senator Monroney of Oklahoma and 
others. 

This bill provides that certain practices in automobile marketing 
of the sort complained of before the subcommittee, ‘‘shall be deem 
an unfair method of competition and an unfair act or practice in 
commerce.” With that addition to existing law, the Federal Trade 
Commission would be in a position to provide an adequate and 
proper remedy. 

he Federal Trade Commission has very broad powers. It can look 
into unfair practices on its own initiative, without complaint having 
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16 AUTOMOBILE DEALER FRANCHISES 


been made. It can issue a cease-and-desist order, and severe penalties 
are provided for violation of such an order. 

e Commission has broad powers of investigation, and if it finds 
and unfair trade practice within its jurisdiction needing correction, it 
can file a complaint. Or, under its general powers, it can proceed 
more informally and call a trade practice conference at which the 
interested parties and the Commission can work out the best means of 
remedying the condition. 

Where this well-tested and reliable remedy is available, I submit 
that it is the wrong approach to attempt to set up a new, unsound, 
untested cause of action, such as that here involved. 

LAURENCE Curtis, 
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Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 
[To accompany H. R, 12325) 


The Committee on House Administration, to which was referred the 
bill (H. R. 12325) having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass, 
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Jury 21, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Murray of Tennessee, from the Committee on Post Office and 
Civil Service, submitted the following 


REPORT 


[To accompany 8. 2875] 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (S. 2875) to revise the Civil Service Retirement Act, 
having considered the same, report favorably thereon with an amend- 
ment and recommend that the bill as amended do pass. 

The amendment is as follows: 

The committee amendment strikes out all after the enacting clause 
in the bill as passed by the Senate and substitutes therefor language 
which appears in the reported bill in italic type. The effect of the 
amendment is more fully explained in the section-by-section analysis 


of the bill. 
SuMMARY OF Masor CHANGES 


This legislation greatly liberalizes retirement benefits of Federal 
employees at no cost to them. The value of the added benefits is 
estimated at $260 million a year. The major new benefits are: 

Employee deductions are maintained at 6 percent and those of 
Members of Congress are increased to 7 percent. 

The formula for computing annuities will be 1 percent plus $30 or 
1% percent of average salary, multiplied by years aFaurvite whichever 
is greater. 

An employee electing a survivorship annuity will have his annuity 
reduced by 3 percent of the first $2,400 and 10 percent of the balance, 
instead of the present reduction of 5 percent of the first $1,500 and 
10 percent of the balance. 

An employee reaching age 62 after 5 years of service will be eligible 
for optional retirement and election of survivor benefits. Present law 
provides annuity after 5 years of service but requires 15 years of serv- 
ice for election of survivor annuity. 
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2 LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 


The present right to retire on a reduced annuity at age 55 after 
30 years of service is continued. 

The reduction factor for retirement before reaching age 60 is changed 
from 3 percent to 1% percent a year for each year under age 60. 

Disability retirement benefits are liberalized by providing a mini- 
mum of the lesser of 40 percent of the average salary or the annuity 
which would have been earned at age 60. 

An annuity will be granted upon involuntary separation after at- 
taining age 50 with 20 years of service, and the existing provision for 
annuity upon involuntary separation after 25 years of service regard- 
less of age will be continued. 

The legislation will be effective on the first day of the first month 
beginning more than 60 days after enactment. 


STATEMENT 


The reported bill represents, in the judgment of the committee, a 
realistic and at the same time very generous approach to the problem 
of making necessary adjustments in the retirement benefits of Federal 
employees while improving the financial soundness of the civil service 
retirement fund. The committee held 7 days of hearings on S. 2875 
and a number of companion House bills, at which representatives of 
every major employee organization testified and submitted their 
recommendations. The views of the administration were presented 
by the Civil Service Commission in the form of a proposal for liberal- 
izing retirement benefits which are largely incorporated in the reported 
bill, with certain adjustments to provide somewhat greater benefits 
in several areas. 

The committee has given recognition, in approving this legislation, 
to the fact that annuities and benefits of retired employees have been 
greatly liberalized over the past few years without any comparable 
improvement in the retirement benefits of active employees who will 
retire in the future. Annuitants were granted a temporary increase 
by Public Law 555, 82d Congress, which was made permanent in the 
83d Congress. Their annuities were further increased by 12 percent 
on the first $1,500 and 8 percent on all over $1,500, with a ceiling of 
$4,104 beyond which the increase was not effective, by Public Law 
369 of the present Congress. There has been no major adjustment 
in retirement benefits of active employees since 1948. 

The reported bill will bring the retirement estates of Federal em- 
ployees into closer alinement with improvements in retirement 
systems both in and out of the Federal Government. It is the purpose 
of the committee in reporting this bill to bring to the House of Repre- 
sentatives a retirement bill in such a form as finally will become law. 
The provisions of this legislation are liberal yet will not create an 
undue drain on the civil service retirement fund which would endanger 
its soundness. 


FrnanciAL Status or THE Civit Service RetrreMeNtT Funp 


The financing of the civil service retirement and disability fund has 
deeply concerned the committee for some time past. The committee 
has conducted an extensive study of this problem and the results of 
the study, including recommendations, were submitted to the House 
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Section 2 of Public Law 555, 82d Congress, contained the recom- 
mendation of this committee for the creation of a Committee on 
Retirement Policy for Federal Personnel to study all Federal retire- 
ment systems. That committee was directed, among other things, 
to make recommendations for adequate financing. 

The results of these studies clearly demonstrate that any further 
liberalization of retirement benefits for Federal employees would 
seriously endanger the financial soundness of the fund unless accom- 
panied by firm provisions for adequate financing. The reported bill 
carries out this policy. It grants substantial increases in retirement 
benefits but contains, also, typo for financing the retirement 
fund which, if carried out, will, for the first time, assure its continued 
maintenance on a sound financial basis. 

The committee concluded, as a result of its study, that there are 
three essentials to proper financing of the retirement fund. They are 
(1) employee contributions in amounts properly related to the benefits 

rovided and to present-day standards of other staff annuity systems 
both in and outside of the Government, (2) equal contributions by the 
Government, as payroll costs of each department and agency, and 
(3) appropriations by the Government to the fund in amounts which, 
when added to such contributions by the employees and matching 
contributions by the Government, will place in the fund each year the 
sum required to maintain it on a “‘normal cost plus interest” basis, as 
this term is defined in section 16 (f) of the section-by-section analysis 
of the bill. 

The normal cost plus interest method of financing the retirement 
fund is recommended by the Board of Actuaries of the Civil Service 
Retirement, and Disability Fund, the Committee on Retirement 
Policy for Federal Personnel, and independent actuarial and retirement 
authorities. It is the traditional basis of appropriation estimates by 
the Civil Service Commission for financing the fund. 

In essence, the normal cost plus interest method of financing means 
that appropriations will be made to the retirement fund each year in 
an amount sufficient to cover that part of the Government’s share of 
the current year’s accrued normal costs not met by agency contri- 
butions and, in addition thereto, interest on the past deficiency in 
the fund. When added to the employees’ and agencies’ contributions, 
such appropriations will maintain the fund on a sound basis and the 
present deficit ($13,435 million at June 30, 1955) will not be further 
increased. 

The Civil Service Commission estimates that if the reported bill is 
enacted an appropriation of $566 million will be necessary for each 
fiscal year to maintain the fund on a normal cost plus interest basis. 
Such appropriation will consist of $79 million in normal, or current, 
cost and $487 million of interest on the past deficit. The fund will 
also receive $537 million from employee deductions and a like amount 
from agency contributions. 

It is emphasized that this payment by the Government of $566 
million for annual costs necessary to maintain the fund on a sound 
basis is over and above the share contributed by the Government, as 
a payroll cost of each department and ageney, in matching the 
employees’ contributions. other words, the Government needs to 
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pay such amounts into the fund each year apart and aside from its 
matching contributions. 

There has been widespread misconception, also, of the true nature 
of the past deficiency in the fund on which interest must be paid by 
the Government—represented by the $487 million, set forth above, 
which must be appropriated each year for such interest. The mis- 
understanding arises with respect to the reasons for existence of the 
deficiency. There is evident misapprehension that it has resulted 
solely or primarily from failure by the Government to make its normal 
contributions in the past. This is not the fact. 

The major portion of the deficiency results from two circumstances. 
First, when the civil-service retirement system was established benefits 
were provided, and have been paid over the years since, to retiring 
employees related to long periods of service during which there was 
no retirement system and no employee contributions were made. 
Moreover, during the entire history of operations of the present 
retirement act there have been constantly recurring increases in 
benefits paid from the fund without adequate provision for financing 
such benefits. Each such increase in benefits, without commensurate 

rovision for financing, tends to drain the assets of the fund since the 
increases in payments therefrom have far exceeded any increment to 
the fund. The result has been to superimpose still greater deficiencies 
on top of the original deficiency created by the “starting load’ in 
getting the civil-service retirement system underway many years ago. 

The deficiency in the fund, therefore, has represented a potential 
obligation of the Government which has grown through the years to 
a point where it became essential to cut off further enlargement of 
the deficiency and to establish, once and for all, a sound financial 
basis for the retirement system. This is accomplished by the finan- 
cial provisions in the reported bill, which are based on the committee 
and other studies discussed in this report. 

The reported bill contains the three essentials for financing the 
retirement fund on a normal cost plus interest basis. It provides 
that each department and agency will match the contributions of its 
employees, and requires the Civil Service Commission to submit 
annual estimates of appropriations necessary to finance the fund on 
a normal cost plus interest basis and to continue the retirement system 
in full force and effect. It also requires the Commission to publish 
an annual report upon retirement operations and to include in each 
such report a statement with respect to the status of the fund on a 
normal cost plus interest basis. 

» The foregoing and certain other fiscal adjustments will greatl 
strengthen the financing of the retirement fund and assure its send 
ness in the future. In the judgment of the committee the benefits 
granted in this bill are the maximum benefits that could be granted 
Federal employees on a reasonable and realistic basis within the 
limits of sound financing. 


Emp.Loyess’ RETIREMENT BENEFITS 


1. Increased annuities 

Each employee retiring after the effective date of the reported bill 
will have an annuity computed at 1% percent of his highest 5-year 
average salary, or 1 percent of such salary plus $30, multiplied by 
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votal years of service, whichever is the greater. Presently the annuity 
is computed at only 1% percent of high average salary, or 1 percent 
of such salary plus $25, multiplied by years of service, whichever is 
greater. No annuity will exceed 80 percent of the high average salary. 

The following examples illustrate the value of the liberalized annuity 
formula: 

An average postal employee who retires optionally in January 1957, 
at age 55 after 30 years of service will have an average salary of 
$4,486 and a life expectancy of 19.8 years. His contributions to the 
retirement fund will total $5,851, including $1,808 of interest earnings. 
If he elects to provide a survivor annuity for his wife, his annuity will 
be $2,112 and that of his widow will be $1,092. Under present law 
his annuity would be only $1,668, and that of his widow $888. Thus, 
the reported bill will increase this employee’s annuity by more than 
26 percent, and that of his wife by 23 percent. He will receive a 
total benefit of $41,817 during his life expectancy, in return for an 
investment of $5,851. 

Similarly, an average postal employee who retires in January 1957, 
at age 60 after 33 years service will have an average salary of $4,486 
and a life expectancy of 16.3 years. He will have contributed $6,126 
to the retirement fund, including $1,892 of interest earnings. If this 
employee, too, provides a survivor annuity for his wife, his annuity 
will be $2,496, compared to $2,220 under present law, and his widow’s 
annuity will be $1,296, compared to $1,152 under present law. This 
employee will receive a total benefit of $40,684 during his life expec- 
tancy in return for a total investment of little over $6,100. 

Annuities of employees in hazardous occupations will continue to 
be ings par at 2 percent of the high average salary multiplied by 
years of service, but the present limitation of 30 years of creditable 
service for these employees is replaced by the more liberal maximum 
on annuities of 80 percent of average salary. These employees also 
will receive the other benefits of the reported bill, as discussed here- 
after. Eligibility for such retirement is extended to employees of 
the Bureau of Federal Prisons and Federal Prison Industries, Incor- 
porated; to Public Health Service officers and employees assigned to 
the field service of the Bureau of Prisons or the field service of Federal 
Prison Industries, Incorporated; civilian employees in the field service 
at military disciplinary barracks, and to officers and employees of 
the District of Columbia Department of Corrections, its industries 
and utilities, whose duties require frequent direct contact with 
persons in criminal detention. 


2. Optional retirement 


The reported bill continues optional retirement upon attaining age 
60 after 30 years of service, but reduces from 15 years to 5 years the 
required service for optional retirement at age 62. It continues the 
existing provision for optional retirement upon attaining age 55 after 
30 years of service, with the annuity reduced on a sliding scale ac- 
cording to the number of months the employee is under age 60 at time 
of retirement. 

The reduction for optional retirement before attaining age 60 is 
halved, however, and an employee retiring before that age will have 
his annuity reduced by only one-eighth of 1 percent for each month 
he is under age 60 at retirement, whereas under present law the an- 
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nuity is reduced by one-fourth of 1 percent for each such month under 
age 60. 
3. Involuntary separation 


The reported bill authorizes an immediate annuity to any employee 
who is involuntarily separated after having attained the age of 50 years 
and completed 20 years of service, or who is involuntarily separated 
after having completed 25 years of service regardless of age. The an- 
nuity in each such case will be reduced by one-eighth of 1 percent for 
each full month the employee is under age 60 at the time of retirement, 
4. Disability retirement 

The reported bill establishes a minimum for annuities of employees 
retired due to disability after having completed 5 years of service, 
This provision is consistent with a recommendation of the Committee 
on Retirement Policy for Federal Personnel. The disability annuity 
will be the lesser of 40 percent of the employee’s high 5-year average 
salary or the annuity which he would have earned had he continued 
in the service until attaining age 60. This provision will not increase 
the annuity of any survivor. 

5. Survivorship benefits 

Under the reported bill the widow or widower of an employee who 
dies in service after 5 years of service will receive an immediate an- 
nuity equal to 50 percent of the employee’s earned annuity, begin- 
ning the month after the employee dies and terminating upon the sur- 
vivor’s death or remarriage. Presently there is no widower’s annuity 
and the surviving widow’s annuity begins when she reaches the age of 
50, or immediately if the employee is survived by children eligible for 
annuity. 

The reported bill reduces from 15 to 5 years the service that must 
have been rendered for av employee to elect, at time of nondisability 
retirement, to provide a survivor annuity for the spouse. When suc 
an election is made, the annuity ot the employee will be reduced by 
3 percent of the first $2,400 and 10 percent of the balance. The re- 
duction under present lawsis 5 percent of the first $1,500 and 10 percent 
of the balance. This  ebibesie will materially aid those who retire 
on smaller annuities. For example, an employee retiring with a $1,500 
annuity will take a reduction of only 3 percevt of his entire annuity, 
or $45, to provide a survivor annuity for his wife, whereas under pres- 
ent law he must take a reduction of 5 percent oa the entire annvity, 
or $75, as well as a further reduction of three-fourths of 1 percent for 
each year his wife is under age 60 when he retires (subject to a maxi- 
mum reduction of 25 percent) to provide the survivor annuity. 

Upon death of any employee after 5 years of service, or of any re- 
tired employee, survived by a widow or widower and a child or chil- 
dren, the annuity of each surviving child who received more than one- 
half of bis support from the employee or retired empleyee will be the 
lesser of (1) 40 percent of the employee’s average salary divided by 
the number of children, (2) $600, or (3) $1,800 divided by the number 
of children. If children alone survive, the annuity of each will be the 
lesser of (1) 50 percent of the employee’s salary divided by the number 
of children, (2) $720, or (3) $2,160 divided by the number of children. 
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6. Lump-sum benefits 


The reported bill provides that an employee who is separated from 
the service or transferred to a position not under the Civil Service 
Retirement Act shall be ~ his lump-sum credit in the retirement 
fund—regardless of the length of his service—if his separation or 
transfer occurs and he applies for the refund not less than 31 days 
before the earliest beginning date of any annuity for which he is eligible. 
Such an employee could upon return to a position subject to the act 
receive credit for the prior service upon redeposit of the amount 
refunded to him. Each present or former employee may designate a 
beneficiary or beneficiaries to receive the lump-sum payment standing 
to his credit in the event of his death, in the same order of precedence 
provided by present law. 


7. Additional annuities 
The substance of present authority to purchase additional annuity 
by voluntary contributions is continued under the reported bill. 


8. Reemployment of annuitants 


The reported bill authorizes reemployment of annuitants in an 
appointive position for which they are qualified, to serve at the will 
of the appointing officer. An annuitant so reemployed, including 
one serving on the date of enactment of the bill, will have his reem- 
ployment service covered by the act, but will not make contributions 
to the retirement fund during the employment service. Instead 
(except for purposes of computing any lump-sum leave payment 
under the Lump-Sum Leave Act of 1944 to which a right accrued to 
any retired employee separated from reemployment after December 
15, 1953) his reemployment salary will be reduced by the amount of 
the annuity applicable to the period of reemployment. If the reem- 
loyment is on a full-time basis for at least 1 year and is not excluded 
rom coverage of the bill, his annuity will be increased by an annuity 
based on the reemployment service and the gross salary he earned 
during reemployment, with a reduction if he fails to make deposit to 
cover his reemployment service. The lump-sum leave credit will not 
be reduced by the amount of annuity applicable to the period of 
reemployment. 


Benerits oF Crvit Service RetirremMent ExtTeNDED TO CERTAIN 
Groups oF EMPLOYEES 


The reported bill brings two additional groups of Federal employees 
under the Civil Service Retirement Act. 

United States commissioners will be eligible for civil-service retire- 
ment benefits under certain conditions spelling out minimum annual 
earnings and periods of service. Heretofore United States commis- 
sioners have been excluded from civil service retirement coverage 
because their compensation is on a fee basis and the Comptroller 
General of the United States has ruled that such compensation, under 
present law, does not come within the purview of the present civil- 
service retirement law. The language in the reported bill has been 
worked out in cooperation with the Civil Service Commission and the 
General evacdiqgan remove this objection, and has the approval of 
those agencies. ese United States commissioners are in every 
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sense employees of the Federal Government, and those who meet the 
conditions in the reported bill should receive the benefits of the civil- 
service retirement system. 

Similarly, members of the faculties of the United States Naval 
Academy and the United States Naval Post Graduate School in 
fact are Federal employees and, except for a specific provision of law, 
would now be under civil-service retirement. The act of January 16, 
1936 (34 U. S. C. 1073-1073f) provides a separate retirement system 
for these faculty members, under which deductions are made from 
their salaries and matched by the Government, to purchase annuities 
from the Teachers Insurance and Annuity Association, a private 
insurance organization. The act is administered by the Department 
of the Navy. 

The Teachers Insurance and Annuity Association has agreed to 
repurchase these annuities, but the offer will expire at the end of the 
present session of Congress and, it is said, will not be renewed. Under 
the reported bill, the amounts paid by the association to repurchase 
the annuities must be paid into the civil-service retirement fund 
within 6 months, and the faculty members making such payments then 
will be fully covered by civil-service retirement for their periods of 
service. Annuities of faculty members already retired under the 
present law will continue to be paid by the association. 

Extension of civil-service retirement coverage to these faculty mem- 
bers is based on an official request. Separate legislation to accomplish 
the purpose, H. R. 9085, was passed unanimously by the House and 
is pending in the Senate. However, that legislation relates to the 
present Civil Service Retirement Act, and inclusion of the language 
thereof in the reported bill is necessary since the bill rewrites that act. 


PROTECTION OF EMPLOYEES SEPARATED BEFORE COMPLETING 
5 YEARS OF SERVICE 


In the consideration of this legislation the committee has recognized 
a serious deficiency in the law with respect to protection of employees 
who are separated, by death or otherwise, before having completed 
5 years of service. The completion of 5 years of creditable service is 
an absolute requirement for entitlement to benefits under the present 
civil-service retirement system. Thus, an employee separated before 
completing 5 years of service is entitled to withdraw his contributions 
to the retirement fund, with interest, and nothing more. Neither 
he nor his dependents receive any real protection in ae with the staff 
annuity purpose of the retirement system. 

The committee views with sympathy the problems of employees 
who fall in this category and believes that appropriate provisions 
should be worked out and incorporated in the Civil Service Retire- 
ment Act to provide at least minimum protection for such employees 
and their survivors. It is felt that legislation to provide these employ- 
ees and survivors minimum social-security benefits will be appropriate 
and will give them adequate protection not now afforded by either 
the civil-service retirement plan or the Social Security Act. 

In view of the lateness in the session and the complexities of working 
out legislation to accomplish the purpose, however, the committee 
decided that it is not desirable to delay legislation to liberalize civil- 
service retirement benefits in order to make the necessary changes 
at this time. Accordingly, it was decided to postpone action to close 
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this gap in retirement provisions for Federal employees with the 
understanding that the Civil Service Commission will study the 
feasibility of providing, for short-service employees, a plan for trans- 
ferring credits between the Civil Service Retirement Act and the 
Social Security Act. The Commission will submit its report to the 
committee before January 3, 1957, together with a draft of legislation 
to carry out the objective of extending to these short-service employ- 
ees, by transfer of credit, the basic protections of the Social Security 
Act. The committee expects that the proposal will incorporate these 
basic principles: 

The Committee strongly recommends that legislation with this 
objective receive prompt considération and become law at the earliest 
practicable date in the new Congress. 


GENERAL AND ADMINISTRATIVE PROVISIONS 


The reported bill continues in effect the substance of present law 
relating to methods and procedures for payment of annuities, exem 
tion of annuities from legal process, and administration of the civil- 
service retirement system. It is to be observed, as pointed out above, 
that the Civil Service Commission is required to publish an annual 
report upon the operations of this legislation and including therein a 
statement with respect to the status of the civil-service retirement 
fund on a normal cost-plus-interest basis. This is consistent with the 
recommendation of the House Post Office and Civil Service Commit- 
tee contained in House Report No. 1844, 84th Congress. As previ- 
ously noted, a separate provision directs the Commission to submit 
estimates of the appropriations necessary to finance the civil-service 
retirement and disability fund on a normal cost-plus-interest basis and 
to continue the Civil Service Retirement Act in full force and effect. 
It is the intent of the committee in approving this provision that the 
words “appropriations necessary”? mean the entire amount which it is 
necessary that the Government contribute to the fund—over and 
above the amount of employees’ contributions and equal Government 
contributions required by the reported bill—to finance the fund on a 
normal cost-plus-interest basis and to continue operation of the act 
into infinity without weaking its financial structure. It is also the 
intention of the committee that the term ‘normal cost-plus-interest 
basis” shall mean the payment to the fund of the Government’s 
annual required contribution and, in addition thereto, interest on the 

ast deficiency in the fund, giving recognition to the fact that it has 

een the traditional policy of the Civil Service Commission to submit 
its estimates of appropriations necessary to finance the fund upon the 
normal cost-plus-interest basis. 


Prior Crvi. Service Ricuts 


The reported bill continues existing rights of former employees who 
have retired under the present retirement law and of their survivors. 


ForFeITure# oF ANNUITIES OF Persons REMAINING OUTSIDE OF THE 
Unitep States To Avorn PRosEcUTION 


The reported bill includes a provision to strengthen the act entitled 


“An act to prohibit payment of annuities to officers and employees of 
the United § vote 


tates convicted of certain offenses, and for other purposes” 
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(68 Stat. 1142). It amends that act by prohibiting payment of any 
annuity to an officer or employee under indictment for an offense 
within the purview of the first section of such act who willfully remains 
outside of the United States for over 1 year after the date of enactment 
to avoid prosecution, unless the indictment is nolle prossed or dis- 
missed or the person is found not guilty after trial. 


Crvit Service Commission Reports 


The reports of the Civil Service Commission on this legislation 
follow: 


SmecTIONAL ANALYSIS OF THE BILL 


Section 1 of the bill amends the Civil Service Retirement Act in 
its entirety. The basic changes made in each section of the Retire- 
ment Act as rewritten are as follows: 


SECTION 1. DEFINITIONS 


Various terms used throughout the existing law are accompanied 
either by definitions or by reference te a section which defines them. 
In other instances, regulations, precedent, and administrative rulings 
are relied upon for the meaning of the terms used. 

Present meanings of terms are changed as follows: 

Section 1 (6) 

1. “Member [of Congress] presently includes only a Senator, 
Representatives in Congress, Delegate from a Territory, and the 
Resident Commissioner from Puerto Rico. The bill includes the 
Vice President within this definition, so as to extend to that officer 
for the first time the option of participating in the retirement system 
on the same basis as a Member of Congress. 

Section 1 (d) 

2. “Basic salary” is defined under present law to permit the use 
of military pay in the computation of retirement benefits. The bill 
would bar the use of military pay for this purpose. Under the Senate 
version, military pay would be barred for this purpose only in the cases 
of persons entering active military service after the act’s effective 
date. 

Section 1 (e) 

3. “Average salary” for computing the annuities of all officers and 
employees except Members of Congress is presently the annual average 
of basic salary received during any 5 consecutive years of allowable 
service the individual may choose. For Members of Congress it 
presently consists of the annual average of all salary received for 
service being credited which was performed on or after August 3, 
1946, up to date of separation. The bill, by definition of this term, 
would ailow Members to select either the service from August 3, 1946, 
or any 5-consecutive-year period, for determining average salary. 
The Senate version would favs made the 5-year period apetiaable 
in all Member cases. 
Section 1 (3) 

4. “Child” is defined under present law to allow automatic survivor 
annuity benefits to certain unmarried surviving children who are over 
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age 18, if incapable of seleeorepert by reason of physical or mental 
disability.. The bill continues the present law in this regard, but adds 
the further condition that such child’s disabling condition must have 
been incurred prior to age 18, in order to be eligible for the annuity. 
Section 1 (I) 

5. Under present law, lump-sum payments include retirement de- 
ductions, sums deposited by an employee or Member and interest on 
such deductions and deposits to the date of separation or to the date 
of entitlement to a deferred annuity or date of death, whichever is 
earlier except that no interest accrues if the service covered thereby 

egates 1 year or less. The bill defines “lump-sum credit” to end 
the practice of crediting interest after December 31, 1956. 


SECTION 2. COVERAGE 
Section 2 (a) (2) 

This would extend retirement coverage to United States commis- 
sioners, which officials are not now covered, after they have earned 
$3,000 or more for each of 3 successive calendar years. The Senate 
version did not incorporate this provision. 

Section 2 (6) 

Existing law excludes from coverage ‘elective officers in the execu- 
tive branch of the Government.” The bill, to avoid a conflict of pro- 
visions in its extension of retirement coverage and benefits to the 
Vice President, makes this specific exclusion applicable simply to ‘‘the 
President.”’ Judges of the United States (as defined in sec. 451, title 
28, U.S.C.) are not now specifically excluded. Contrary to the view 
of the Commission, the judicial conference in March 1950 expressed 
the opinion that these judges are not subject to the act. The bill 
clarifies their status by specifically excluding them. 


Section 2 (e) 


Under present law the President has authority to exclude executive 
branch employees whose tenure is intermittent or of uncertain dura- 
tion. This authority has been delegated to the Civil Service Com- 
mission by Executive Order 10530. The bill confers this authority 
directly upon the Civil Service Commission, adding similar authority 
as regards District of Columbia employees where the District of Co- 
lumbia Commissioners so recommend. The Senate version would 
have barred the exclusion of any employee once he had completed 
9 months of continuous service. 


SECTION 8. CREDITABLE SERVICE 
Section 3 (a) 
At present, all periods of separation from the-service are excluded 
from credit for retirement purposes. The bill would exclude only 
those periods of separation which exceed 3 days. 


Section 3 (6) 
The present law bars credit generally for 208 ig" sacsans if the em- 


ployee is receiving retired pay y reason thereof. However, the mili- 
tary service is credited if the retired pay was granted by reason of a 


service-connected disability (1) incurred in combat with an enemy of 
the United States or (2) resulting from an explosion of an instrument of 
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war, or was awarded under title III of Public Law 810, 80th Congress. 
The bill will extend item (2) above to allow the military credit if the 
disability is caused We an instrumentality of war and incurred in line 
of duty during an enlistment or mses beg as soma in Veterans 
Regulation No. 1 (a), part 1, paragrap 1. The Senate version would 
have required for credit purposes only a service-connected disability 
incurred in line of duty in lieu of items (1) and (2). 

Section 3 (d) 


At present, an employee leaving his civilian position to enter military 
service is for retirement purposes considered as in a furlough status 
from his civilian position regardless of the length of his military stay. 
The Senate version would retain this provision. The bill now pro- 
vides that he be taken off the civilian rolls after 5 years’ such absence, 
but this would not retroactively operate to separate anyone before 
December 31, 1956. 

Section 3 (g) 


Except in death cases, existing law requires at least 1 year of 
creditable civilian service subject to the act within the 2-year period 
preceding separation before any title to annuity may exist based upon 
the separation; failure to meet this requirement does not take away 
any annuity right which may have existed based upon a previous 
separation. ‘The bill would retain this provision. The Senate version 
would make this requirement inapplicable also in cases of employees 
becoming disabled before serving the 1 year. 

Section 3 (i) 


Credit for United States commissioner service is not now allow- 
able. The bill changes the present law and the Senate version to 
grant such credit on the basis of one three-hundred-and-thirteenth of 
a year for each day on which a commissioner performs some service. 
Section 3 (j) 


The bill would incorporate a provision contained in H. R. 7089, 
enrolled enactment ‘To provide benefits for the survivors of service- 
men and veterans, and for other purposes.’’ Under this provision, 
military service, other than that covered by military leave with pay 
from a civilian position, performed after December 1956, is excluded 
from retirement credit if the employee, or his widow or child, is 
currently entitled or would upon application be entitled to monthly 
benefits under section 202 of the Social Security Act based on the 
employee’s wages or income. The Senate version does not carry this 
provision. 

SECTION 4. DEDUCTIONS AND DEPOSITS 
Section 4 (a) 

Effective from the first day of the first pay period beginning after 
its effective date, the bill raises the rate of retirement deductions for 
Members only from the present 6 to 7 percent of basic salary The 
bill also newly requires that effective from the first day of the first 
pay period beginning after June 30, 1957, each department or agency 
shall contribute to the retirement fund amounts equal to the Jeduc- 
tions currently withheld from the salaries of its employees, including 
Members of Congress, subject to the act. The Senate version pro- 


ose 7 percent deductions in the case of employees and 8 percent for 
Members. 
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Section 4 (d) 


Under present law when an employee in a position subject to another 
retirement system, transfers to a position subject to the Civil Service 
Retirement Act, he receives credit for time in the first position whether 
or not he makes an appropriate deposit to the retirement fund for 
such period of time. 

The bill requires each Member or employee who had received a 
refund of retirement deductions under another retirement system to 
redeposit such refund with interest before any credit would be allowed 
under the Retirement Act for service covered by the refund. 

Section 4 (e) 

Under existing law no interest is required covering periods of sepa- 
ration from the service in the case of deposits made by employees to 
cover periods for which no deductions were made or for which a re- 
fund was received. The bill provides that interest must be paid for 

eriods of separation from the service as well as for periods of service. 
nterest would thus be charged for all periods during which the em- 
ployee enjoyed the use of the money. The retirement fund would be 
earning interest on the money if it had been deposited into the fund. 


SECTION 5. MANDATORY SEPARATION 
Section 6 (d) 

Present law provisions, which are retained in the Senate version, 
exempt from mandatory — employees in the judicial branch 
of the Government. The bill proposes to require the separation of 
these employees on the same basis as employees in the executive 
branch—upon reaching age 70 and completing 15 years’ service. 


SECTION 6. IMMEDIATE RETIREMENT 
Section 6 (b) 

Under present law a reduced annuity is paid upon separation for 
any reason after attaining age 55 and serving 30 years. The bill 
retains this provision. The Senate version would have eliminated 
the age requirement, thereby permitting the 30-year employee to 
retire at any age. 


Section 6 (c) 


Under existing provisions relating to the retirement of employees 
whose duties are primarily the investigation, apprehension, or deten- 
tion of persons suspected or convicted of offenses against the criminal 
laws of the United States, the Civil Service Commission is required to 
give full consideration to the degree of hazard to which the employee 
is subjected in the performance of his duties, rather than the general 
duties of the class of the position held by the employee. Under the 
bill the head of a department or agency would likewise be required to 
give consideration to these factors in recommending retirement of an 
employee under these provisions. 


Section 6 (d) 

Present law provides immediate annuity for an employee separated 
involuntarily after at least 25 years of service. The bill retains this 
provision, and adds a provision for immediate annuity for an employee 
involuntarily separated after at least 20 years of service and after 
reaching age 50. 
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Section 6 (f) 

Under present law Members may retire at age 60 with 10 years of 
service on an annuity which is reduced for each full month the Member 
is under age 62. Since reduced annuities in the case of all other 

ersons under the act are related to age 60, the reduction in the case of 
embers who have attained the age of 60 is eliminated in the bill. 


SECTION 7. DISABILITY RETIREMENT 
Section 7 (a) 

Under present law an employee who completes 5 years of civilian 
service or a Member with 5 years’ Member service may be retired due 
to disability. However, under existing law an employee cannot be 
retired due to disability if he is eligible for immediate retirement by 
reason of age and length of service. Thus, a situation exists under 
which departments may retire employees who become disabled before 

eaching retirement age but cannot retire disabled employees who have 
attained retirement age. The bill permits disabil‘ty retirement in 
any case where the disabled employee or Member meets the minimum 
service requirements for annuity. 


Section 7 (b) 


In the interest of administrative simplicity, the bill makes some 
technical changes in regard to the filing of applications for retirements 
due to disability. 


Section 7 (d) 


Under present law the annuity of a disability annuitant who recovers 
before reaching age 60 is discontinued. ‘The bill provides that if the 
earning capacity of such an annuitant is restored to a level fairly 
comparable to the current rate of pay for the position held immediately 

rior to retirement, his annuity shall be discontinued even though he 
fee not attained complete recovery from a medical viewpoint, 
Section 7 (e) 

Under existing law if a disability annuitant recovers and is unable 
to obtain reemployment or for any other reason does not return to 
service under the act, he is considered as having been separated from 
service as of the date of his retirement for disability and entitled only 
to a deferred annuity at age 62. The bill modifies this provision so 
that a disability annuitant who recovers or is restored to earning 
capacity before & attains age 60 will be considered (except for service 
credit) as having been involuntarily separated from the service upon 
termination of the disability annuity. This change would permit the 
granting of immediate annuity if the employee is otherwise entitled. 


SECTION 8, DEFERRED RETIREMENT 
Section 8 (a) 

Under existing law an employee subject to the Retirement Act who 
transfers to a position not within the purview of the act retains no 
annuity rights; he has title to a refund only, ee of his length 
of service. The bill extends to any such transferee with 5 or more 

ears of civilian service the right to a deferred annuity at age 62 if 
i does not draw a refund. 
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Section 8 (6) 

A Member of Congress now has title to deferred annuity at age 62 
if separated with at least 6 but less than 10 years of Member service; 
a Member separated with 10 or more years of Member service may 
receive a reduced annuity when he reaches age 60. A Member 
transferred to a position not within the purview of the Retirement 
Act has title to a refund only, regardless of length of service. 

Effective from January 1, 1956, as regards title, the bill extends the 

rivilege of deferred annuity at 62 to any Member separated or trans- 
erred to a position not under the act if he has at least 5 years of 
Member service. A Member with 10 or more years’ Member service 
who is separated or transferred to a position not within the purview 
of the act may receive a full annuity when he reaches age 60, under 
the terms of the bill; this latter provision was not contained in the 
Senate version. 


SECTION 9. COMPUTATION OF ANNUITY 
Section 9 (a) 


Under present law the rate of annuity for employees generally is 
computed on the basis of 1% percent of average basic salary times the 
number of years of service, or on the basis of 1 percent plus $25, 
multiplied by the number of years of service, whichever is to the, 
advantage of the employee. The 1 percent plus $25 formula is favor- 
able to employees whose average basic salary is not in excess of $5,000, 
while the 1% percent formula is used where the average salary is in 
excess of $5,000. In either case, the total annuity of an employee, 
irrespective of his length of service, may not exceed 80 percent of his 
average basic salary. 

The bill substitutes a liberalized formula under which the base will 
be either 1 percent plus $30 or 1% percent of average salary, the 
maximum annuity remaining at 80 percent of such average salary. 

The Senate version would continue the present formula for employ- 
ees generally in respect to the first 5 years of service, and raise the 
computation base for the years of service in excess of 5. Under this 
version the annuity would be (a) 1% percent, or $25 plus 1 percent, 
of the average salary for the highest 5 consecutive years of all service 
multiplied by not more than 5 years of service, and (6) 2 percent, or 
$25 plus 1 percent, of the highest 5-year average salary multiplied by 
all years of creditable service in excess of 5, the maximum on basic 
annuity still being 80 percent of the highest 5-year average salary. 

The present law contains no minimum for a total disability annuity. 
The bilberovides that the annuity of any employee retired due to total 
disability after meeting the 5-year eligibility requirement be at least 
(1) 40 percent of his average salary, or (2) the amount obtained after 
increasing his total service by the period elapsing between the date of 
his separation due to the disability and the date he attains the age of 
60 years, whichever is the lesser. However, it is not intended that the 
provision shall serve to increase the benefits of the annuitant’s sur- 
vivors. Section 9 (b) extends these minimum disability benefits to 
congressional employees and section 9 (c) extends them to Members. 


Section 9 (b) 
The bill makes no change in the annuity computation formula for 
congressional employees except that the 1% percent figure applicable 
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to noncongressional service would be changed to 1% percent. The 
Senate version would have changed the 1} percent figure to 2 percent 
for all noncongressional service in excess of 5 years. 

Section 9 (c) 

The annuity computation formula for a Member of Congress would 
remain as at present except that the 1% percent figure applicable to 
noncongressional service performed prior to a separation from Member 
service would be changed to 1% percent; also the maximum basic 
annuity for a Member would be raised to 80 percent of final Member 
salary from the present 75 percent. Under the Senate version, the 
1% percent figure would have been changed to 2 percent for non- 
gressional service in excess of 5 years. 


Section 9 (d) 

Under existing law an employee retiring prior to attainment of age 
60 (except for disability) is required to take a reduction of one-fourth 
of 1 percent in his earned annuity for each full month he is under age 
60 at the date of his separation. - 

The bill would lower the reduction formula to one-eighth of 1 per- 
cent for each month the employee is under age 60 at time of separa- 
tion. The Senate version would have lowered the reduction formula 
to one-twelfth of 1 percent per month for each month up to 30, one- 
eighth of 1 percent for each month in excess of 30 and up to 60, one- 
sixth of 1 percent per month for each month in excess of 60 the em- 
ployee is under the age of 60 at the time of his retirement. 

Section 9 (e) 

The bill retains the existing special annuity formula of 2 percent of 
high 5-year average salary times years of service for early optional 
retirement of investigative employees, but changes the maximum 
annuity provision under it from a limitation of 30 years on allowable 
service, to the 80 percent of high 5-year average salary maximum 
applicable to employees generally. F 
Section 9 (g) 

Under existing law an employee retiring on an immediate annuity 
with at least 15 years of service may elect a joint and survivorship 
annuity in favor of the surviving wife or husband. The bill changes 
the service prerequisite to a joint and survivorship election by an 
employee from 15 years to 5. » 

At the present time only an employee retiring on immediate annuity 
can elect a joint and survivorship annuity. The bill extends this 
right to employees receiving deferred annuities. 

Under present law when an annuitant makes a joint and survivor- 
ship election he is required to take a reduction of 5 percent on the 
first $1,500 of his annuity and 10 percent on all in excess thereof. The 
bill requires a reduction of 3 percent on the first $2,400 of annuity and 
10 percent on all in excess of that amount. The Senate version would 
have required no reduction on the first $2,400 of employee annuity 
and 10 percent on the portion of annuity in excess of $2,400, 


Section 9 (h) 


Under existing law the election of a joint and survivorship annuity 
by an unmarried annuitant carries with it a reduction of 10 percent 
plus 5 percent for each full 5 years the survivor is younger than the 
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retiring employee except that the reduction for the 5-year span be- 
tween 25 and 30 years is 10 percent. The bill changes this reduction 
for a joint and survivorship annuity to 10 percent plus 5 percent for 
each full 5 years the survivor is younger than the retiring employee 
with a maximum reduction of 40 percent, 


SECTION 10. SURVIVOR ANNUITIES 
Section 10 (a) 


Under existing law, upon the death of any annuitant who elected 
the joint and survivorship annuity the widow or widower designated 
at the time of the annuitant’s retirement is entitled to an annuity 
equal to one-half of the annuitant’s earned annuity beginning on the 
first day of the month following the survivor’s attainment of age 50, 
or on the first day of the month in which the annuitant’s death occurs 
if the survivor is then 50 years of age or over, and is payable until 
the survivor remarries or dies. 

The bill eliminates the age 50 commencing date for survivor an- 
nuity, thereby establishing the first of the month in which annuitant 
dies as the commencing date for the elective widow or widower an- 
nuity. 

The Senate version would have made the widow or widower an- 
nuity automatic as to that portion of the retired employee’s annuity 
not exceeding $2,400, and required election by the retiring employee 
only as regards that portion of his annuity above $2,400. 

Section 10 (c) 

Under existing law, an automatic annuity, equal to 50 percent of 
the employee’s or member’s earned annuity, is paid to the widow of 
an employee, or to the widow or widower of a member, who dies 
after 5 years of civilian service. 

The bill continues without change the automatic annuity to widows 
of both employees and members and extends similar benefits to widow- 
ers of employees. The Senate version would have required the 
widower to be ‘“‘dependent” in order to receive annuity as the survivor 
of his wife dying in service. 


Section 10 (d) 


Automatic annuities are also paid under existing law to surviving 
dependent children upon the death of (1) an employee or Member with 
5 or more years of service, (2) an employee annuitant retired under any 
provision except a deferred annuity, or (3) a Member retired for any 
reason. Except in the case of a female Member, no automatic annuit 
is paid to children of a female employee if a widower survives. If bot 
an entitled spouse and child or children survive, each child is entitled 
to an annuity which is (1) 25 percent of the annuitant’s regular earned 
annuity, (2) $900 divided " the number of surviving children, or (3) 
$360, whichever is least. If no entitled spouse survives, the annuity 
for each child is equal to (1) 50 percent of the annuitant’s earned 
annuity, (2) $1,200 divided by the number of surviving children, or 
(3) $480, whichever is least. A child’s annuity begins on the first 
day of the month after the employee or Member (or annuitant) dies 
and terminates upon the child’s death, marriage, or attainment of age 
18 (unless the child is incapable of self-support, in which event his 
becoming capable of self-support terminates the benefit). Upon the 
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death of the widow or entitled widower, or the termination of annuity 
to a child, the annuities of the remaining child (or children) are re- 
computed. 

The bill provides for payment of annuity to each child who received 
more than one-half his support from the employee, even though the 
deceased employee is also survived by a husband. Under the Senate 
= the husband must have been ‘‘dependent”, rather than the 
child. 

Children’s benefits are raised by the bill. If a wife or husband 
survives, each child’s benefit would be the smallest of (1) 40 percent 
of the employee’s average salary divided by the number of children, 
(2) $600, or (3) $1,800 divided by the number of children. If no 
wife or husband survives, each child would receive the smallest of (1) 
50 percent of employee’s average salary divided by the number of 
children, (2) $720, or (3) $2,160 divided by the number of children. 


Section 10 (e) 


Under existing law, upon the death of a separated employee or 
member having title to a deferred annuity there is payable only the 
lump-sum credit. The bill would retain this provision for separated 
employees, but proposes that if any such separated member dies 
before establishing a valid annuity claim, the surviving wife or hus- 
band to whom the member was married at separation may elect im- 
mediate annuity equal to one-half of the deferred annuity rate. The 
Senate version did not incorporate this proposal. 


SECTION 11. LUMP-SUM BENEFITS 
Section 11 (a) 

Under present law, refund of lump-sum credit in the case of a 
separated employee is authorized only in case he has completed less 
than 20 years of civilian service and is not eligible for optional retire- 
ment (age 62 with 15 years’ service) at date of separation. 

The bill would allow refund upon any separation regardless of 
length of service provided the separation occurrs and refund claim 
is filed at least 31 days before the commencing date of any annuity 
for which he is eligible. The Senate version would retain present 
law provisions except the restriction regarding optional retirement 
eligibility. 

SECTION 12. ADDITIONAL ANNUITIES 

Members of Congress now have the privilege of making voluntary 
contributions to purchase additional annuity. However, the amount 
of such additional annuity in each case is determined by applying an 
actuarial factor based upon the retiring Member’s age and sex. 

The bill grants Members of Congress the privilege of making 
voluntary contributions to purchase additional annuity at the rate 
of $7 per each $100 so credited, with the $7 increased by 20 cents for 
each full year the Member is over age 55 at date of retirement, thereby 
placing them in the same position in this respect as employees gen- 
erally. No other change in existing law is made by section 12. 











SECTION 13. REEMPLOYMENT OF ANNUITANTS 


Section 13 (a) 

Present law provides that no annuitant may be reappointed to any 
Government position after attaining age 60 unless the appointing 
authority determines that he has special qualifications. 

Section 13 (a) pene that annuitants may be reemployed in any 
position for which they may be qualified and serve at the will of the 
appointing officer. 

Section 13 (b) 


The present law requires that a retired employee reemployed after 
reaching age 60 have his salary reduced by the amount of his annuity. 
Such person does not have retirement deductions withheld from his 
salary and he does not, upon later separation, receive any increase in 
his annuity. 

The bill continues the provision for deducting annuity from salary 
and extends it to those persons reemployed before reaching age 60. 
It permits those persons who are reemployed on a full-time basis for 
at Lost a year to receive, upon separation, an annuity increase based 
on the additional service performed. 

The Senate version would discontinue the retired employee’s an- 
nuity during reemployment, and allow complete redetermination of 
title and recomputation of annuity if a year’s full-time service is 
performed. 


Section 18 (c) 


Under present law if a retired Member is reemployed other than as 
a Member, his annuity is continued in addition to his salary. How- 
ever, if he resumes service as a Member, his annuity is suspended. 
Upon subsequent retirement, his annuity is resumed in the amount 
or, if he contributed to the retirement fund during the additional 
service, the additional service is considered in recomputing his annuity 
rights. 

“The bill suspends a former member’s annuity during any period 
of reemployment in a position subject to the act. 


SECTION 14. PAYMENT OF BENEFITS 


The bill makes no change in this section, which relates to the 
mechanics of paying benefits under the act. 


SECTION 15. EXEMPTION FROM LEGAL PROCESSES 


Section 15 (6) 


Under present law the Commission in its discretion may waive 
recovery of any overpayment of annuity when the recipient acted in 
good faith. 

The bill retains the provision and extends the right of the Commis- 
sion to waive recovery from a recipient to lump-sum payments. 
Recovery of lump sums can be just as inequitable as recovery of 
annuity payments. 
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SECTION 16. ADMINISTRATION 
Section 16 (f) 


This requires the Commission to include in its annual report a 
statement with respect to the status of the fund on a normal cost- 
plus-interest basis. This contemplates presentation of the Commis- 
sion’s estimate of the unfunded acerued liability and its estimate, as 
required by section 17 (e), of the appropriations necessary to finance 
the fund on a normal cost-plus-interest basis. 

The phrase “normal cost plus interest,” as used in this bill, con- 
templates adoption and use of the following generally accepted 
definitions. 

The total normal cost percentage is the estimated level percentage 
of the salaries of new employees and Members that would be required 
each year they will be in the service to pay fully for all benefits to 
them and to their survivors. The amount by which this total normal 
cost percentage exceeds the employee and Member deduction rate is 
the Government’s normal cost percentage. The Government’s nor- 
mal cost for a fiscal year is the amount obtained by multiplying (A) 
the estimated basic salaries of all employees and Members subject to 
the act during the fiscal year, by (B) the Government’s normal cost 
percentage. 

“Interest”? means the amount equivalent to 1 year’s interest on 
the unfunded accrued liability, with the rate of interest being that 
used in calculating the total normal cost percentage and the unfunded 
accrued liability. The unfunded accrued liability is determined by 
estimating the excess of the present value of all actual and potential 
benefits to present and former employees and Members subject to 
the act, and to their survivors, over the sum of (A) the present value 
of deductions to be withheld from the future salaries of employees 
and Members presently subject to the act; plus (B) the amount ob- 
tained by multiplying the Government’s normal cost percentage by 
the present value of the future salaries of such employees and Mem- 
bers; plus (C) the balance in the fund as of the date of determination 
of the unfunded accrued liability. 


SECTION 17. CIVIL SERVICE RETIREMENT AND DISABILITY FUND 


Section 17 (c) 

Under present law currently available portions of the retirement 
fund as are not immediately required for payments from the fund are 
invested by the Secretary of the Treasury in securities of the United 
States. The law does not fix the interest rate for such securities. 
Most of the fund is invested at an interest rate of 3 percent. 

The bill newly requires that the Secretary of the Treasury invest 
such currently available portions of the fund in securities of the 
United States bearing interest at the rate of 3% percent. It also 
extends the purposes for which obligations of the United States may 
be issued under the Second Liberty Bond Act, as amended, to author- 
ize issuance at par of special obligations for purchase by the fund. 


SECTION 18. SHORT TITLE 


Section 1 of the bill may be cited as the “Civil Service Retirement 
Act.” 
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Section 2 of the bill abolishes the special retirement system for 
¢ivilian teachers at the Naval Academy and covers them under the 
Civil Service Retirement Act. 

Section 3 of the bill provides that the rights of persons separated 
prior to the effective date of this act shall continue in the same manner 
and to the same extent as if the act had not been enacted, except 
that it makes retroactive as regards Members of Congress separated 
prior to the effective date of the act of August 11, 1955, the computa- 
tion provisions of that act. The Senate version did not contain this 
retroactive provision. 

Section 4 of the bill provides that the current Vice President may 
elect retirement coverage on January 1, 1957, or within 15 days 
thereafter. In case of such election, his past service as Vice Presi- 
dent shall be considered as covered service for the purpose of fulfilling 
the annuity title requirement of at least 1 year of covered service 
within the 2-year period preceding separation. 

Section 5 of the bill declares it is the policy of Congress to corres- 
pondingly adjust the annuities of retired employees in the future, 
whenever any general adjustment is made in the salaries of Govern- 
ment employees. This would not operate to automatically raise or 
lower annuities with salary changes, but Congress must act specifically 
in each instance. 

Section 6 of the bill amends the act of September 1, 1954 (Public 
Law 769, 83d Cong.), which prohibits payment of annuity or retired 
pay based on the service of individuals convicted of certain enumer- 
ated crimes against the United States or found responsible for certain 
other improper acts or omissions. The amendment extends this act 
to prohibit payment of annuity or retired pay in any case where the 
individual has been indicted for any of the enumerated Federal 
crimes and wilfully, with knowledge of the indictment, remains out- 
side the United States, its Territories and possessions, in excess of a 
year. The prohibition on benefit payments would be effective at the 
end of the 1-year period and would remain in force until entry of a 
nolle prose-quite to the entire indictment, or until the individual 
returns and thereafter the indictment is dismissed or the accused is 
found not guilty under it. 

Section 7 of the bill establishes January 1, 1957, as the effective 
date of the act. 

Section 8 provides that the bill may be cited by short title as the 
“Civil Service Retirement Act Amendments of 1956.” 


CIVIL SERVICE COMMISSION REPORTS 


‘ gh reports of the Civil Service Commission on this legislation 
ollow: 


Civit Service Commission, 
Washington, D. C., June 15, 1956. 
Hon. Tom Murray, 
Chairman, Committee on Post Office and Civil Service, 
House of Representatives. 
Dear Mr. Murray: I am referring further to your letter of May 


29, 1956, relative to S. 2875, a bill to revise the Civil Service Retire- 
ment Act. 
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The Commission is unable to favor the enactment of S. 2875 into 
law because of the excessive increase in retirement costs which would 
result from the proposed liberalization of benefits. Irrespective of 
cost, certain provisions of S. 2875 violate the principles of a well- 
planned retirement system. Furthermore, the bill would not resolve 
the problems currently arising from lack of coordination between the 
civil-service retirement system and the old-age and survivors insurance 
provisions of the Social Security Act. 

Enactment of S. 2875 would add about $454 million to the level 
annual cost of the retirement system. Employees would bear $90 
million of this total amount, due to the increase from 6 to 7 percent 
(8 percent for Members of Congress) in the deduction rate. The 
remainder of the increase in annual retirement cost, $364 million, would 
be an obligation of the Government. Employees would thus pay for 
only 20 percent of the total added cost, while the Government would 
be responsible for 80 percent. The unfunded liabilities of the system 
would be increased by approximately $4,900 million over the present 
amount of $13,435 million. 

The administration in January of this year submitted to Congress 
draft legislation to implement the recommendations made to the 
legislative body by the Committee on Retirement Policy for Federal 
Personnel. The major change proposed by this legislation is a measure 
of coordination between the civil-service retirement system and the 
old-age and survivors insurance system. This coordination proposes 
to place career employees under both systems, thereby providing for 
all Federal personnel the basic old-age and survivor protection now 
available to persons working in private industry, while retaining the 
rewards for long service inherent in the staff retirement system. The 
proposal is designed to provide continuity of coverage and protection 
for those persons who are in Federal service for only a part of their 
working careers. 

We believe the administration’s proposal also offers a better solution 
to the inadequacy of benefits in some cases and overly zenerous 
benefits in others which are now present where employees move be- 
tween Government and private employment. These problems cannot 
be solved without coordination. Under a coordinated program the 
social needs of employees and their families can best be met through 
coverage under social security. The need for a sound retirement 
plan for career employees can be met only through continued inde- 
pendent operation of a strong civil-service retirement system. These 
objectives are embodied in H. R. 9090, introduced by Representative 
9 and presently pending before the Committee on Ways and 

eans. 

We believe two additional policy issues should be considered and 
determined before proceeding toward any discussion of the detailed 
provisions of the bill. These issues are: 

1. How should the costs of a contributory retirement system 
be distributed between the employee and the employer? 

2. What is the maximum percentage of his salary an employee 
should be required to contribute toward the costs of retirement 
benefits? 

Ideally, we believe a newly established contributory retirement 
plan should provide for an equal distribution of normal retirement 
costs between employee and employer. It cannot be demonstrated 








LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 23 


that this is a plan generally in effect, because the variation in distribu- 
tion of retirement costs in existing State, municipal, and industrial 
pension plans provides no general pattern. Provision for an employer 
— of employee contributions is, however, quite commonly 
ound. 

The Committee on Retirement Policy for Federal Personnel found 
that the employer usually bears the full cost of past-service credits. 
This, we think, is an appropriate arrangement. ere a deficiency 
has been incurred throu f such items as credit for past service, salary 
increases, benefit liberalization made applicable to past service, and 
failure of the employer to fully meet incurred liabilities, the burden 
of financing such deficiency is the sole responsibility of the employer. 

In line with these principles, it is recommended that the following 
be adopted as guides for the consideration of retirement legislation: 

(a) That the employee and employer share equally the normal 
costs of the Civil Service Retirement System; i. e., that the 
benefit structure be such that new entrants may expect to pay 

— half the cost of the benefits provided for them. 

(6) That the Government as the employer assume full responsi- 

bility for financing the deficiency costs of the system. 

In its fifth report to the Congress, the Committee on Retirement 
Policy for Federal Personnel gave its findings with respect to the rates 


of employee contributions under various retirement systems. It found — 


that in State retirement systems, the rate varies from 3% to 7 percent 
(with 1 State at 1% percent). The most frequently found rate was 
5 percent. In contributory industrial pension plans, rates ranged 
from 1 to 4 percent of the first $3,000 or $3,600 of earnings, and from 
2% to 4 percent of salary above these amounts. 

The Civil Service Commission holds the opinion that if the Govern- 
ment is to attain and improve a favorable competitive position in the 
recruiting and retaining of qualified employees, and wishes to regain 
its former position of leadership in the field of progressive retirement 
legislation, the present 6-percent rate of employee deductions should 
be considered a maximum rate which should not be increased. Even 
the present 6-percent deduction rate exceeds that of normal industrial 
and State practice. 

The Commission accordingly recommends that as a matter of policy 
6 percent of salary be considered the maximum rate of employee con- 
tributions to the civil-service retirement system. 

In the light of these two policy recommendations we shall, in the 
pages which follow, propose that S. 2875 be amended to produce the 
ollowing results: 


1. An employee deduction rate of 6 percent, matched by agency 
contributions at the same rate. 

2. A benefit structure having a normal cost (for new entrants) 
of roughly 12 percent of payroll, which is the cost which can be 
financed completely by equal employee deductions and agency 
contributions at the 6 percent rate. 

For purposes of brevity and to conserve the time of the members of 
your committee, our analysis of and comments on S. 2875 will not 
cover those provisions which incorporate no material change in existing 
law. Rather, this report is being restricted to those items involving 
substantive amendments, and in this area the Commission will make 
some specific observations or recommendations. 
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SECTION 1. DEFINITIONS 


For ease of operasion, this section defines various terms usec in the 
act. This eliminates the necessity ot explanatory or definitive 
language in numerous later substantive provisions of the act. 


Subsection (6) 


This subsection includes the Vice President in defining the term 
“Member,” thereby according that official retirement coverage at his 
option. 

Subsection (d) 


The Commission concurs in eliminating the use of military pay for 
annuity computation purposes, which would result from adoption 
of the definition of “‘basic salary.”” We agree that benefits under a 
civilian retirement system should be based upon civilian salary 
rather than upon military pay. As passed by the Senate, however, 
this provision applies only to pay received for military service entered 
upon after the act’s effective date. The Commission sees no reason 
why this provision should be restricted to military service which 
begins after January 1, 1957, and urges that it apply fully in the case 
of each employee retiring after that date. Subsection (d) should 
therefore be amended by inserting the words “military pay,’’ before 
the words “or salary” on page 2, line 21, and by striking out on page 2, 
beginning with line 23, the words “the term ‘basic salary’ shall not 
meine military pay for persons who enter upon active military 
oe after the eifective date of this act: And provided further, 

at’’. 


Subsection (e) 


Under existing law, the annuity of a Member of Congress is based 
upon his average salary received during credited service from August 
3, 1946, to date of separation.’ Subsection (e) changes the base to 
the average salary for the highest 5 consecutive years of allowable 
service, placing Members in the same position as employees generally 
in this regard. 

Subsection (1) 


This changes existing law to allow no interest after December 31, 
1956, on the lump-sum credit. This denial of interest, especially 
through employment periods, represents an innovation in our refund 
provisions, but the Commission is not inclined to offer objection there- 
to. A $12 million annual saving results from this amendment. 

For purposes of clarity, the words “to December 31, 1956” on page 5 
of the bill should be moved from line 8 to line 7 following the word 
“thereafter’’. 

SECTION 2. COVERAGE 
Subsection (e) 

This subsection continues the Commission’s present authorization 
to exclude employees in the executive branch having temporary or 
intermittent tenure, and adds similar authority as regards District of 
Columbia employees where the District of Columbia Commissioners 
recommend exclusion. However, it adds a restriction that no employee 
shall be so excluded after he shall have had more than 9 months’ 
continuous service. Enactment of this restriction would mean thav 
regardless of the individual’s type of appointment, he would automati- 
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cally secure retirement coverage upon serving 9 months and 1 day; 
likewise, once an individual has had the 9 months and 1 day of con- 
tinuous service, whether subject to the Retirement Act or not during 
that time, automatic ents would attach the first day of any sub- 
sequent ates regardless of tenure. 

his would defeat the very purpose of the exclusion provision, which 
is to avoid the administrative expense involved in taking retirement 
deductions and later paying refunds to those employees whose tenure 
makes it improbable that they will ever acquire annuity rights. The 
Commission sees no justification whatsoever for this restriction, and 
strongly recommends that the clause “except that no employee shall 
be excluded under this subsection after he shall have had more than 9 


months’ continuous service” on page 7, beginning with line 8, be 
stricken from subsection (e). 


SECTION 3. CREDITABLE SERVICE 
Subsection (a) 


The present law excludes from retirement credit all periods of sepa- 
ration from service. ‘The Commission concurs in this subsection pro- 
vision which allows credit for separation periods involving 3 days or 
less. This situation generally occurs when an employee leaves one 
position on Friday and enters another on Monday; there is seldom 
an actual working day break, yet we now must penalize the individual 
by denying credit for the intervening days. 

Subsection (6) 


At present, an employee who is receiving retired pay on account of 
military service generally may not also be allowed credit for such 
service under the Civil Service Retirement Act. The employee may, 
of course, select the system under which he desires the service credited. 
Two exceptions to the bar against double credit exist; the military 
service is also creditable for civil retirement purposes if the retired 
pay is (1) based on a service-connected disability incurred in combat 
with an enemy of the United States or resulting from an explosion 
of an instrument of war or (2) awarded under title III of Public Law 
810, 80th Congress. Subsection (b) would liberalize item (1) so as to 
accord such military service credit in all cases where the service- 
connected disability is incurred in line of duty. 

Actually, there is no good reason why the double credit should 
be allowed for military service in any case. If an officer or enlisted 
man is given retired pay based on an injury or on length of service 
alone, he has the retirement benefit intended by Congress to compen- 
sate him for his military career. Then, when the individual enters 
Federal civilian employment, allowing the military credit also under 
the Retirement Act (with no financial contribution for the military 
service under either system) seems to go beyond any possible obli- 

ation on the Government’s part. Such provision compares unfavora- 
bly with that applicable to civilian employment. For example, the 
employee granted monthly benefits cna the Employees’ Compen- 
sation Act for disease or injury incurred in line of duty is barred by 
law from receiving a retirement annuity—even for service other than 
that in which the disease or injury occurred. 

The Commission accordingly believes that all double credit for 
military service should be denied. This could be accomplished by 
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striking the first sentence of subsection (b) on page 8, lines 5 to 23, 
and inserting in lieu thereof the following: 

“An vse Ara or Member Penge he is awarded military 
retired pay, be allowed credit for periods of military service prior to 
the date of the separation upon which title to annuity is based, except 
that for purposes of section 9 (c) (1), a Member s be allowed such 
credit only for periods of military service, not exceeding 5 years, plus 
any military service performed by the Member upon leaving his office 
for the purpose of performing such service, during any war or national 
emergency proclaimed by the President or declared by the Congress 
and prior to his final separation from service as Member.” 

However, should Congress not desire to take away any rights pres- 
ently existing in this regard, the Commission strongly feels that no 
further liberalization should be incorporated and urges that current 
law provisions be reenacted. This could be accomplished by striking 
from subsection (b) on page 8, all material beginning with the word 
“the” in line 9 and ending with the word ‘‘duty” in line 12, and insert- 
ing in lieu thereof the following: “his military service shall not be 
included, unless such retired pay is awarded on account of a service- 
connected disability incurred in combat with an enemy of the United 
States or resulting from an explosion of an instrument of war’. 

The term “line of duty’ is a technical phrase which has been the 
subject of regulation and extensive interpretation. In general, an 
injury or disease incurred during military or naval service will be 
deemed to have been incurred in line of duty when the person involved 
was at the time in active service in the military or naval forces, whether 
on active duty or on authorized leave, unless the injury or disease 
was the result of his own willful misconduct. Casual or temporary 
deviation from military pursuits or duties, or even disobedience of 
orders, does not necessarily negative the line-of-duty status. For 
example, line-of-duty status would exist in the case of a soldier who, 
while working in an off-duty hour on a private invention not related 
to the military service, suffers a disease or injury not caused directly 
by the invention. It would thus appear that very few instances of 
disability incurred while in military service would fail to meet the 
line-of-duty requirement of S. 2875, which would have the effect of 
allowing double credit for the military time. This would go far 
beyond any liberalization intended by the act of February 20, 1954 
which exempted from monetary limitation in the receipt of retired 
pay and civilian compensation, those cases involving an injury caused 

y an instrumentality of war. 


Subsection (d) 


Under existing law, an employee subject to the Retirement Act 
who leaves civilian employment to enter military service during a 
war or emergency period is considered for retirement purposes as being 
on furlough from his civilian position so long as he continues in his 
military status. This means that he continues to accrue service 
credit and other civilian retirement rights through this furlough 
process, and he need never return to active civilian employment to 
secure these rights. The Commission has for some time recognized 
the problem created by persons who have apparently abandoned the 
civil service in favor of a military career—some have been in this 
category since early in World War II or even since the 1939 emer- 
gency—and is convinced that some cutoff date is necessary. We, 
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therefore, recommend that subsection (d) be amended by substituting 
a colon for the period at the end thereof (page 9, line 15) and addin 
the following: ‘‘Provided, That such employee shall not be conside 
as retaining his civilian position beyond December 31, 1956, or the 
pre soe of 5 years of such military service, whichever is later.” 
his — was incorporated in S. 2875 when originally introduced 
in the Senate. It would operate prospectively only, in that such 
employees already carried on the civilian rolls more than 5 years on 
December 31, 1956, would be considered as separated on that date. 
For those reaching the 5-year mark thereafter, separation for Retire- 
ment Act purposes would be effective at the end of that period. This 
provision would generally affect adversely only those persons who do 
not return to civilian duty. If the veteran later returns to civil 
service and serves at least a year, the military service would then be 
credited for retirement purposes. The provision would not affect 
the job tenure or reemployment rights of any veteran. 


Subsection (g) 


The amendment of August 31, 1954, to the Civil Service Retirement 
Act incorporated therein a provision that no title to annuity could 
arise from any separation unless the employee involved had served 
in a position under the act for at least 1 year within the 2-year period 
immediately preceding the separation. This provision operates as 
regards the employee’s own annuity upon separation and also with 
— to survivor annuity where separation occurs by reason of 

eath. 

The proposal which became the act of August 31, 1954, was recom- 

Meidded to Congress by the Civil Service Commission to plug a loop- 
hole in the law then existing, through which valuable annuity rights 
were acquired after Lipa periods of retirement coverage. Under 
the law theretofore in effect, employment in a position subject to the 
Retirement Act immediately established annuity credit for all prior 
Federal service, both civilian and military. Upon separation from 
such position, annuity rights were determined by the law then in 
effect and by such other factors as attained age and type of annuity 
then selected. Such separation with resultant acquired benefits 
og vi occur after ridiculously short periods of service, as little as 
1 day. 
Abuses fell into two major groups: (1) The acquisition of annuity 
rights where none theretofore existed, and (2) the material improve- 
ment of annuity rights already established. These abuses were 
possible in the executive, legislative, and judicial branches of the 
Government. The Commission cited to Congress a number of 
examples involving these abuses, and the legislative body agreed that 
the amendatory legislation was justified. 

By act of June 4, 1956, Congress, with the Commission’s concur- 
rence, inserted an exception to this rule covering cases of employees 
before meeting this one-out-of-two requirement. Subsection (g) 
would further exempt an applicant for disability annuity from this 
requirement. 

he Commission is unable to agree with this provision, since its 
enactment would reopen to a material extent the loophole sought to 
be closed by the act of August 31, 1954. The Commission holds the 
definite opinion that in a career system such as ours material rights 
should not attach in the absence of substantial service and that the 
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restriction added by the act of August 31, 1954, is a reasonable one. 
Approval of the proposal would make it legally possible for an appoint- 
ing officer to extend retirement coverage to a disabled individual, 
taking such action for the primary or sole purpose of according annuity 
benefits to him and possibly to his surviviors. This action could be 
taken through the actual hiring of an individual, or perhaps more 
frequently through converting an existing appointment to a re 
which would bring him within the purview of the Retirement Act. 
Our experience in the past convinces us that these situations would 
arise with sufficient frequency to make the proposed exception for 
disability cases extremely undesirable. The use of retirement funds 
to provide annuities in such cases should not be condoned by the 
Congress. 

The Commission accordingly urges that the words “or disability’’ 
be stricken from subsection (g), page 9, line 24. 


Subsection (h) 
The word “servd”’ on page 10, line 8, should be corrected to read 
“served.” 


SECTION 4. DEDUCTIONS AND DEPOSITS 
Subsection (a) 


Effective the first day of the first pay period which begins after 
December 31, 1956, the present uniform deduction rate of 6 percent 
of basic salary would be increased to 7 percent for employees and to 
8 percent for Members. Beginning with the first pay period in the 
fiscal year 1958, employing agencies weuld be required to contribute 
from their appropriations sums equal to the amounts deducted from 
the salaries of their employees. 

The retirement fund would thus receive annual income of 14 percent 
of the salaries of covered employees (16 percent of the salaries of 
Members), which would amount to about $1,250 million per year. 
Benefit payments would not reach this level until about 10 years 
hence, so the fund would grow. However, 14 percent of salaries 
would not cover the total cost of the retirement system as it would 
be amended by S. 2875. This total cost, as a level percentage of pay- 
roll, is estimated at about 20% percent. Hence employee deductions 
and agency contributions would fall short each year, by 6% percent of 
payroll or about $582 million, of meeting the total cost of the system 
on a level premium basis, and the unfunded liabilities would cor- 
respondingly increase. 

Earlier in this report, the Commission recommended that, as a 
matter of policy, employee contributions be held at the 6 percent level. 
Adoption of this policy will necessitate amending subsection (a) by 
striking out on page 10, lines 15 to 18, the words “basic salary an 
amount equal to 7 per centum of such basic salary and from each 
Member’s basic salary an amount equal to 8 per centum of such 
basic salary”, and inserting in lieu thereof the words ‘‘and Member’s 
basic salary an amount equal to 6 per centum of such basic salary”’. 


Subsection (c) 


Adoption of this 6 percent contribution policy will also necessitate 
amending the table on page 12, line 2, to read as follows: 
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Percentage 
of basic Service period 
salary 
OR isd = bs cn tiedcng pcicenwsenenecmiphhcininnas 24) Aug. 1, 1920, to June 30, 1926. 
314| July 1, 1926, to June 30, 1942. 
5 | July 1, 1942, to June 30, 1948. 


6 | After June 30, 1948, 

Member for member service...........--.......-.. 244) Aug. 1, 1920, to June 30, 1926. 
344) July 1, 1926, to June 30, 1942, 
5 | July 1, 1942, to Aug. 1, 1946. 
6 | After Aug. 1, 1946, 











Retention of employee (and agency) contributions of 6 percent will 
result in the retirement fund receiving a sum equal to 12 percent of the 
salaries of covered employees, which would total approximately 
$1,074 million a year. However, 12 percent of salaries would not 
cover the total cost of the retirement system even if all of the Commis- 
sion’s recommendations are adopted. Adoption of all Commission 
recommendations would result in a total cost of 17.26 percent of pay- 
roll. On a level premium basis, employee deductions and agency 
contributions would fail to meet total cost by 5.26 percent of payroll, 
or $471 million each year. 


Subsection (d) 


At present, if an employee subject to another Federal or District of 
Columbia retirement system is transferred to a position wherein he 
is covered by the Civil Service Retirement Act, he is entitled to credit 
for the prior service whether or not he makes deposit in the retirement 
fund to cover such service. Failure to make the deposit results only 
in his annuity being reduced by 10 percent of the amount due, com- 
puted under the deduction rates in effect under the civil-service re- 
tirement system at the time of such service. However, where an 
employee receives a refund under the Civil Service Retirement Act, 
this amount must be replaced with interest before any credit for the 
service involved may be allowed. 

The Commission favors the proposal in this subsection to treat re- 
funds paid under another retirement system the same as those paid 
under the Civil Service Retirement Act. This will provide similar 
treatment for all employees and prevent windfall benefits in certain 
cases. Such windfalls have occurred in the past, and can now occur, 
where employees separate from service under another retirement 
system, withdraw their retirement contributions, and receive credit 
under the Civil Service Retirement Act, without deposit, for the 
service performed under the other system. 


Subsection (e) 


Under existing law, interest on deposits is charged during all times 
the individual is on the employment rolls but not during separation 
periods. This subsection proposes that interest be charged for the 
entire time the deposit is due, including periods of separation from 
service. The employee had the use of the money for the entire time, 
and the Commission concurs in this amendment. 


SECTION 5. MANDATORY SEPARATION 


Subsection (d) 


This subsection exempts from the regular automatic separation 
requirements (age 70 with 15 years’ service) certain congressional 
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employees and employees in the judicial branch of the Government. 
Similar provision appears in exi law. 

In a special meeting held at Washington, D. C., on March 13 and 14, 
1956, the Judicial Conference of the United States considered a report 
made by its Committee on Supporting Personnel. This Committee, 
with the concurrence of the Committee on Court Administration, 
recommended that S. 2875 be approved by the Conference insofar 
as it relates to judicial employees, except as to the exclusion of judicial 
employees from the — requiring mandatory retirement on 
account of age. The Conference thereupon approved recommendation 
that the bill be amended to include judicial employees within the age- 
70 mandatory retirement provisions, thus placing them on the same 
basis as employees in the executive branch. 

The Commission is in complete agreement with this proposal and 
recommends that subsection (d) be amended by striking out on page 
14, beginning with line 5, the words “or to any employee in the 
judicial branch within the classes made subject to the Civil Service 

etirement Act of May 29, 1930, as amended, by the act of July 13, 
1937”’. 


Subsection (6) 

The existing law permits an employee with at least 30 years’ 
service to retire on a reduced annuity at any time between age 55 and 
age 60. Subsection (b) proposes to accord this privilege to the 
30-year employee at any age. 

So closely related as to require discussion here is the formula for 
reducing an annuity granted the employee under age 60. The law 
now requires that the full annuity rate be reduced by one-fourth of 1 

rcent for each month the employee is under age 60 at retirement. 
Section 9 (d) of S. 2875 liberalizes this formula by providing that the 
annuity shall be reduced by one-twelfth of 1 percent for each of the 
first 30 months under age 60, by one-eighth of 1 percent for each of 
the ag 30 months, and by one-six of 1 percent for each additional 
month. 

Adoption of the cited provisions will increase the total annual re- 
tirement cost by approximately $51 million. 

Without an age requirement for optional retirement, the Govern- 
ment would lose the services of many of its most efficient employees 
who are in the prime of life. The provision would be most attractive 
to those capable employees desiring to seek a new career, with annuity 
— salary rather than being retirement income. 

e present reduction in annuity payable after optional retirement 
or involuntary separation before age 60 is quite generous. The 
reduction is fers less than half that required on an actuarial 
basis which was stipulated by the law in effect from 1942 to 1948. 

Lower reductions make early retirement more attractive, and thus 
result in the Government’s loss of more employees at the peak of their 
usefulness. Optional retirements below age 60 have tripled since the 
reduction was liberalized in 1948, and the further liberalization pro- 
posed by S. 2875 could be expected to produce a further increase. 

Present law adequately provides immediate annuity benefits for 
30-year employees se aratha before age 55 through no fault of their 
own. There is no reduction in annuity on disability retirement. On 
involuntary separation, the reduction is not enough to cover the cost 


SECTION 6. IMMEDIATE RETIREMENT 
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of commencing the annuity immediately rather than at age 60, and 
annuity payments continue regardless of earnings outside Government 
employment. S. 2875 would add voluntary separation as a qualify- 
ing enna for immediate annuity, available to those employees who 
could afford to withdraw from gainful employment at less than normal 
retirement age, or who could transfer to employment outside the 
Government. 

While earlier optional retirement with lower annuity reductions 
would be very attractive from an employee viewpoint, the Govern- 
ment as the employer could not expect to derive any benefit which 
would justify the added cost of the liberalization. The Commission 
therefore recommends that subsection (b) be amended by inserting 
after the word “who” on page 14, line 22, the phrase “attains the age 
of fifty-five years and’’. 

In consonance with this view, we will later in this report make rec- 
ommendation relative to the wording in section 9 (d). 


Subsection (d) 

At present, an employee involuntarily separated for reasons other 
than misconduct or deliquency after serving at least 25 years is eligible 
for an immediate reduced annuity. Subsection (d) retains this pro- 
vision but gives the same right to an employee so involuntarily sepa- 
rated after serving 20 years and attaining age 50. 

The Commission offers no objection to this amendment which will 
add approximately $5 million to the total annual cost of maintaining 
the system. 


Subsection (f) 


This contains a provision to give full annuity to a Member of Con- 
gress separated at age 60 with 10 years’ service, rather than the slightly 
reduced annuity as at present. It also reduces to 5 years the present 
6-year requirement for the Member’s retirement at age 62. 


SECTION 7. DISABILITY RETIREMENT 
Subsection (a) 

A provision contained herein allows an employing agency to sub- 
mit a disability annuity application on behalf of one of its employees 
even though he is eligible for optional retirement on full annuity. 
This is proposed to assist agencies in separating disabled employees in 
a limited number of cases, and no objection is offered to its enactment. 
Subsection (6) 

The Commission believes that the change in this subsection allowing 
a year after separation, in lieu of the present 6 months, within which 
disability annuity claim must be filed, is warranted. 

Subsection (d) 

This subsection incorporates a recommendation made by the Com- 
mittee on Retirement Policy for Federal Personnel that the annuity 
of a disability retiree be discontinued if he is restored to an earning 
capacity fairly comparable to that enjoyed before retirement, even 
though from a medical standpoint he has not recovered from the actual 
disability. ‘The Commission favors enactment of this proposal. 


Subsection (e) 
Currently, if a recovered disability annuitant is not reemployed in 
@ position wherein he has retirement coverage, the only further benefit 
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for which he is eligible is a deferred annuity beginning at age 62. 
The wording of this subsection permits the granting of immediate 
annuity if his service, etc., supports such award. For example, the 
individual with 25 years’ service could be given a reduced annuity 
under the 25-year involuntary provision. The Commission recom- 
mends enactment of this proposal. 


SECTION 8. DEFERRED RETIREMENT 
Subsection (6) 

By omission, this subsection eliminates the provision in existing 
law whereby a Member of Congress separated with at least 10 years’ 
Member service may receive a reduced annujty beginning when he 
reaches age 60. This subsection originally did contain a provision to 
allow an unreduced annuity in such case, but it was deleted by a 
Senate floor amendment. This omission places Members in a similar 
position to employees generally, that is, with no privilege of deferred 
annuity commencing before age 62. 

The deletion of the cited provision does not appear consistent with 
the retention in section 6 (f) of the Member’s immediate annuity 
privilege if separated after age 60 with 10 years’ service. ° 


SECTION 9. COMPUTATION OF ANNUITY 
Subsection (a) 


Annuity for employees generally is now computed by taking 1% 
percent of average salary, or 1 percent of such salary plus $25, and 
multiplying the figure so obtained by years of service. Subsection 
(a), while retaining the 1 percent plus $25 plan, raises the 1% percent 
to 2 percent for all service beyond the first 5 years, which will benefit 
retirees with average salaries above $2,500. 

Under the civil-service retirement system, investigative employees 
already have a 2-percent formula along with retirement at an earlier 
age and with lesser service, Members of Congress use a 2%-percent 
formula, and congressional employees are allowed a 2%-percent plan 
for their first 15 years of such service. As regards other systems, 
foreign service officers have a 2-percent formula, and military per- 
sonnel, with no retirement souieatiian are allowed benefits based 
on a formula of 2% percent of final basic salary; Federal judges, also 
without retirement contributions, generally retire on full final salary 
with relatively shorter service periods. ; 

We do not therefore find this proposal objectionable in principle, 
nor do we find the benefit it produces would be excessive hens com- 
pared with benefits provided other officers and employees. The 
Commission does believe that the cost involved in this provision must 
be carefully considered. Its enactment will increase the total annual 
retirement cost by approximately $240 million. 

In lieu of the 2-percent general annuity computation formula in 
S. 2875, the Commission recommends a general formula of 1% percent 
of average salary (or 1 percent of average salary plus $25) multiplied 
by years of service. This proposal is made: 

\ In order to reduce the added cost to a more reasonable figure, 
an 

2. To provide the most liberal formula which can be paid for 
by equal employee and employer contributions without increasing 
the deduation rate beyond the present 6 percent. 
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* If adopted, this recommendation will provide a reasonable and 
generous liberalization in retirement benefits. It will more than meet 
the recommendation of the Committee on Retirement Policy for 
Federal personnel that the age-and-service benefit should be designed 
to provide at least half pay at the close of a full career of approximately 
35 vears. s 
he Commission accordingly recommends that subsection (a), page 

20, be amended by striking all beginning with “(1)” in line 12 and 
ending with the word “years” in line 20, and inserting in lieu thereof 
the following: “the larger of (A) 1% per centum of the average salary 
multiplied by the total service, or (b) 1 per centum of the average 
salary, plus $25, multiplied by the total service’. ' 

Adoption of this amendment, with similar amendments in subsec- 
tions (b) and (ec), will reduce the added annual retirement costs result- 
ing from the formula change by approximately $113 million. 

Subsection (a) also prescribes a minimum benefit in disability re- 
tirement cases, adding an approximately $17 million total annual cost. 
The Commission concurs in this principle. 


Subsections (6) and (e) 

Under present law, the annuity of a retiring congressional employee 
is (1) 24 percent of average salary multiplied by years of congressional 
employee and military service not exceeding 15, plus (2) 1% percent of 
average salary multiplied by years of other service. A retiring Mem- 
ber’s annuity is (1) 2% percent of average salary multiplied by years of 
Member and creditable military service, plus (2) 2% percent of average 
salary multiplied by years of congressional employee service not 
exceeding 15, plus (3) 1% percent of average salary multiplied by 
years of other service. Subsections (b) and (c) would raise the per- 
centage of average salary applicable to ‘‘other service” in excess of 5 
years from the existing 1% percent to 2 percent. This change would 
be consistent with the subsection (a) 2 percent computation proposed 
for employees generally. 

For reasons stated in our subsection (a) comments, subsections (b) 
and (c) should be amended as follows: 

1. On page 21, strike all beginning with the figure “1%” in line 9 
and ending with the word “vears”’ in line 13, and insert in lieu thereof 
“1% per centum of the average salary multiplied by the remainder of 
his total service”’. ! 

2. On page 22, strike all of clauses (3) and (4) beginning in line 13 
and ending in line 24, and insert in lieu thereof the following: “(3) 1% 
per centum of such average salary multiplied by his total service, other 
than service used in computing annuity under clauses (1) and (2), 
performed prior to his separation from service as a Member, and other 
than any such service which he may elect to exclude.”. 


Subsection (d) 


As pointed out in our section 6 (b) comments regarding 30-year 
optional retirement, subsection (d) proposes to liberalize the method of 
computing the annuity of an employee eh ee or uvon 
involuntary separation before reaching age 60. His full basic annuity 
would, by reason of the earlier retirement, be reduced by only one- 
twelfth of 1 percent for each month (up to 30), one-eighth of 1 percent 
for each additional month (from 31 to 60), and one-sixth of 1 percent 
for each further month he is under age 60 at retirement. 


80910—56——3 





d 
: 
wl 
a 
: 
Pi 
9 


tPMIveesirryY or 











34 LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 


If such annuity were to be reduced actuarially, the reduction would 
average about one-half of 1 percent for each month under age 60. 
Congress departed from the actuarial concept in 1948 when it provided 
the present reduction of one-fourth of 1 percent a month. The Com- 
mission believes that the present formula is quite liberal, and that 
any further liberalization in this direction would not be justified. 

For these and other reasons stated in our section 6 (b) comments, 
the Commission strongly recommends that subsection (d) be amended 
by striking out all after the words “reduced by” on page 23, line 12, 
and adding the following: ‘‘one-fourth of 1 percent for each full month 
such employee is under the age of sixty years at date of separation’’. 


Subsection (f) 


Under existing law, an employee retiring for disability or on im- 
mediate annuity after 15 years of service may elect a reduced annuity 
and provide a 50-percent annuity for a surviving wife or husband. 
The annuity of the retiring employee is reduced by 5 percent of the 
first $1,500 of annuity, by 10 percent of any annuity exceeding $1,500, 
and by three-fourths of 1 percent for each year the wife or husband is 
under age 60. The reduction may not exceed 25 percent. 

Under subsection (f), survivor annuity of 50 percent is automatic 
and free on the first $2,400 of the annuity of an employee retiring for 
any reason. The retiring employee may elect to have his or her 
annuity in excess of $2,400 reduced by 10 percent and thus provide 
survivor annuity of 50 percent of total annuity. Enactment of this 
provision would add $112 million to the annual cost of the system. 
A part of this increase in cost results from the larger annuities payable 
because of the elimination of any reduction on the first $2,400 of 
annuity. However, the major portion of the cost increase results 
from the granting of survivor annuities in those cases where, under 
present law, they are not payable because retiring employees do not 
elect reduced annuities in order to provide survivor benefits. 

The Commission does not concur in this proposal. The annuity 
reduction which a married employee now accepts to extend the sur- 
vivorship right to his or her spouse is very favorable to the employee. 
At one time, the plan for providing survivorship protection operated 
on an actuarial basis; that is, the amount the Government committed 
itself to pay in the form of retirement and survivorship annuity com- 
bined was equivalent actuarially to the amount which would other- 
wise have been payable to the retired employee alone if he had taken 
annuity on a single life basis. 

In enacting the present provision, however, the Congress departed 
from this actuarial basis. The reduction applied to the single life 
annuity is less than a strict actuarial reduction, and the retired em- 
ployee does not bear in the form of a reduced annuity the full cost of 
the survivorship protection his election provides. No reason is 
apparent why the Government should assume the additional: cost 
involved in this proposed change. 

Approximately 80 percent of recently retired employees receive 
annuities less than $2,400. Accordingly, survivor annuity would be 
entirely free in the great majority of cases. 

Very few retiring married women now elect survivor benefits for 
their husbands, which is consistent with the normal family situation 
in which the husband is not a dependent of his wife. In the fiscal 
year 1955, 1,820 married women retired; of this total, 1,407 were 





— 


t 
. 
t 
f 
a 








LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 35 


eligible to elect survivor benefits. Only 164 (12 percent of those 
eligible) exercised the election, and of these nearly one-half had re- 
tired for disability. Unless S. 2875 is amended, survivor benefits 
will be free and automatic in the case of each retiring married woman, 
even though the husband is neither disabled nor dependent. 

The Commission does not object to eliminating one of the present 
reduction items—the three-fourths of 1 percent for each year the wife 
or husband is under age 60 when the employee retires. However, 
the other two reduction items—5 percent of the first $1,500 of annuity, 
and 10 percent of annuity in excess of $1,500—should by all means 
be retained. ‘The Commission therefore recommends that subsection 
(f) be amended by striking out the figure “(2)” on page 24, line 3, 
and by striking out on page 24 beginning with line 6 the words “10 

ercentum of so much thereof as exceeds $2,400.” and inserting in 
ieu thereof the following: “5 per centum of so much thereof as does 
not exceed $1,500 plus 10 per centum of the balance of such annuity.” 

Corresponding amendment to section 10 (a) will also be necessary 
in this connection and will be covered in our comments regarding that 
section. 

Subsection (f), together with other provisions in the bill, authorizes 
the election of wife or husband survivor annuities in cases of deferred 
retjrement, while the present law generally accords this privilege only 
in certain immediate retirement cases. The Commission does not 


object to this extension if the present 5 and 10 percent reduction 
factors are retained. 


Subsection (i) 


This subsection proposes a maximum annuity for law-enforcement 
personnel of 80 percent of average salary, instead of 60 percent as at 
present. The Commission offers no objection to this change. 


SECTION 10. SURVIVOR ANNUITIES 
Subsection (a) 

For reasons given in the discussion of section 9 (f), subsection (a) 
should also be amended so as to eliminate the free and automatic 
annuity to the surviving wife or husband of a deceased annuitant. 
This amendment will be effected by striking out on page 25, lines 10 
through 25, al] of paragraphs (1) and (2), inserting in lieu thereof the 
following: 

“Sec. 10. (a) (1) If a Member or employee dies after having 
retired under any provision of this Act and is survived by a wife 
or husband designated under section 9 (f), such wife or husband 
shall be paid an annuity equal to 50 percentum of the annuity 
computed as provided in subsections (a), (b), (¢), (d), and (e) of 
section 9 as may apply with respect to the annuitant.”, 
and renumbering paragraph (3) on page 26, line 1, to read (2). 

Adoption of these amendments and the amendments in section 9 
will reduce the added annual retirement costs resulting from enact- 
ment of S. 2875 by approximately $104 million. 

Under present law a widow’s or widower’s annuity does not begin 
until age 50, except where both a widow and dependent children sur- 
vive. gg een (3) of this subsection (as well as subsec. (c)) adopts 
the principle recommended by the Committee on Retirement Policy 
for Federal Personnel, and concurred in by the Commission, that the 


annuities of all surviving widows or widowers begin immediately. 
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Subsection (c) 

This subsection continues existing provisions for annuity to a sur- 
viving widow of an employee who dies in service after serving 5 years 
but with annuity beginning immediately as explained in the preceding 
paragraph. It also adds a similar benefit for the disabled dependent 
widower of a deceased female employee. This latter principle was 
recommended by the Committee on Retirement Policy for Federal 
Personnel, although the Committee urged a 10-year service require- 
ment. The Commission concurs in enactment of this subsection. 

This subsection also requires that the widower of a deceased female 
Member, who now qualifies for annuity in every cas, be dependent 
and disabled in order to receive survivor annuity. 

The immediate annuities to widows and dependent widowers dying 
in service as provided in this subsection will add approximately $12 
million to the annual cost of maintaining the system. 


Subsection (d) 

This subsection provides liberalized benefits to eligible children of 
empioyees dying in service or after having retired under the amended 
act. 

At present, if the deceased employee or annuitant is survived by 
a widow, each child receives the smallest of (1) 25 percent of deeedent’s 
earned annuity, (2) $360, or (3) $900 divided by the number of chil- 
dren. Subsection (d) provides that where decedent is survived by a 
wife or dependent husband, the child’s benefit is the smallest of (1) 
40 percent of decedent’s average salary divided by the number of 
children, (2) $600, or (3) $1,800 divided by the number of children. 

Under existing law, if the deceased employee or annuitant is not 
survived by a widow or widower, each child receives the smallest of (1) 
50 percent of decedent’s earned annuity, (2) $480, or (3) $1,200 di- 
vided by the number of children. Under subsection (d), where no 
wife or husband survives, the child’s benefit is the smallest of (1) 
50 percent of decedent’s average salary divided by the number of 
children, (2) $720, or (3) $2,160 divided by the number of children. 

The Commission concurs in this liberalization of children’s bene- 
fits, which will add approximately $9 million annually to the cost of 
the system. These liberalized children’s benefits will compare very 
favorably with similar benefits payable under the Social Security Act; 
that act fixes a limit of $2,400 on the total benefits to a family, 
including any benefits payable to an eligible widow or dependent 
widower. 


SECTION 11. LUMP-SUM BENEFITS 
Subsection (a) 

As in existing law, this subsection makes no provision for refund of 
retirement deductions and interest when the employee at separation 
has completed at least 20 years’ civilian service. The Commission 
has for some time been concerned with the plight of the employee so 
separated who lacks the age necessary for immediate annuity and 
yet is unable to secure lump-sum settlement. The Committee on 
Retirement Policy for Federal Personnel, while suggesting a minimum 
of 10 years’ service for title to deferred annuity in any case, recom- 
mended that the employee separated with deferred annuity title 
should have the right to choose either the immediate refund or the 
deferred annuity. The committee further stated that the separated 
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employee eligible for an immediate annuity should not receive a 
refund but should be required to accept annuity. 

We are of the firm opinion that any employee separated after 
serving 5 years or more but without current title to annuity should 
have the choice of taking a refund rather than wait—many years in 
some cases—for the deferred annuity benefit. A bill (H. R. 9330) to 
effect this purpose is presently pending before your committee, and 
on May 17, 1956, the Commission wrote you recommending favorable 
action thereon. 

In line with this view, we urge that subsection (a), page 28, lines 4 
through 17, be amended by striking out all material contained therein 
and inserting in lieu thereof the following: 

“Any employee or Member who is separated from the service, or is 
transferred to a position wherein he does not continue subject to this 
Act, shall be paid the lump-sum credit provided his separation occurs 
and application for payment is filed with the Commission at least 
thirty-one days before the earliest commencing date of any annuity 
for which he is eligible. The receipt of payment of the lump-sum 
credit by the individual shall void all annuity rights under this Act, 
unless and until he shall be reemployed in the service subject to this 
Act. This subsection shall also apply to any employee or Member 
separated prior to the effective date of this Act after completing at 
least twenty years of civilian service.” 

The larger refunds and lump-sum death payments which will become 
payable if the employee contribution rate is raised to 7 percent will 
result in an increase of approximately $20 million in total annual 
costs of the system. If the recommendation to retain the present 
6 percent rate is adopted, this additional annual cost will be avoided. 
Our proposed change in subsection (a), which pertains to entitlement 
to a hala auc benefit, has no material effect on total annual costs. 


SECTION 12. ADDITIONAL ANNUITIES 


This places additional annuities purchased by members’ voluntary 
contributions on the same basis as is now available to employees 
generally under which even percentages are used for computation 
rather than precise actuarial factors. 


SECTION 13. REEMPLOYMENT OF ANNUITANTS 


Subsection (a) 

Under existing law, an annuitant who has reached age 60 may be 
reemployved only if the appointing officer determines that he has 
special qualifications. His tenure after reemployment is determined 
by the type of appointment he receives. 

Subsection (a) eliminates the requirement of special qualifications. 
After reemployment, tenure will be at the will of the appointing 
authority. The Commission concurs in these proposed changes. 
Subsection (6) 

At present an annuitant reemployed after reaching age 60 is not 
subject to the Retirement Act, and no retirement deductions are made 
from his salary. His annuity is paid currently, and his salary is 
reduced by an amount equal to his annuity. His retirement benefits 
are not redetermined and his annuity is not increased because of such 
reemployment. 
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Under subsection (b) a reemployed annuitant could again become 
subject to the Retirement Act, and regular retirement deductions 
will be made from his salary. His annuity will be discontinued during 
reemployment. If he performs actual full-time service for at least a 
year, he will receive credit for retirement purposes for his additional 
service, and his annuity will be recomputed, for all of his service, under 
the law in effect at the time of his final separation from service. If 
his reemployment is of a type not subject to the Retirement Act, or if 
he does not perform full-time service for at least a year, bis annuity 
will be discontinued during reemployment and resumed at the same 
rate upon final separation. If reemployed subject to retirement deduc- 
tions for less than a year, his deductions will be refunded upon 
separation. 

Except for the requirement of a year of actual full-time service in 
order for the employee’s annuity to be recomputed, this proposal is a 
return to the unsatisfactory provisions of law in effect from 1942 to 
1948. During that period, the Commission’s experience indicated 
major problems which were solved in 1948 by adoption of the present 
law governing this subject. 

The Commission does not favor the changes proposed by subsec- 
tion (b) for the following reasons: 

1. A provision to discontinue annuity payments during reemploy- 
ment requires actual Commission knowledge that the reemployment 
has occurred. In many cases between 1942 and 1948 the Commission 
was not notified of a remployment. This resulted in erroneous pay- 
ment of annuity for a period of months or years, followed by attempts 
to collect the amounts erroneously paid. Since the appointing officer 
is usually in direct contact with the annuitant he is hiring, and has 
the application for employment before him, he is always in an excellent 
position to carry out the present law requirements that salary be 
reduced by an amount equal to the annuity. Appointing officers are 
keenly aware of the responsibility to avoid overpayment of salary. 

2. Many reemployments of annuitants are for brief periods. 
Present law avoids the administrative expense of discontinuing annuity 
payments, and eliminates the delays and expense involved in resuming 
payments when reemployment ceases. 

3. It is frequently desirable that an agency reemploy an annuitant 
in a consulting or advisory capacity, in which only occasional service 
is contemplated. Present law facilitates such an arrangement—the 
annuity continues without interruption, and salary at the regular 
rate, less the one day’s annuity, is paid by the agency for each day of 
service performed. The S. 2875 provision would require a total dis- 
continuance of annuity payments from the beginning of the month 
in which reemployment occurs to the end of the month in which 
reemployment terminates, even though the annuitant works only a 
few days or even if he does not work at all. 

4. The provisions for a redetermination of annuity rights under 
the law in effect at the time of termination of reemployment, and for 
a recomputation of annuity based on total service, are particularly 
undesirable because of the windfalls which would occur. 

One example will serve to illustrate this point. Assume an individ- 
ual with an average salary of $5,000 and with 30 years of service, 
retired optionally on December 31, 1951, at age 55. He lected a 
survivor annuity for his wife, also age 55. His annuity is reduced 
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because of his age, because of his election of a survivor annuity and 
because of his wife’s age at the time he chose to retire. On December 
31, 1956, his annuity, including increases provided by law is $1,968 
per annum. In the event of his death after December 31, 1957, his 
widow’s annuity will be $960. If he is reemployed January 1, 1957, 
at a salary of $5,000, works full time for a year, and again retires, 
annuity recomputed on his total service as provided by S. 2875 
would result in benefits to him at the rate of $2,916 per annum, with 
a potential widow’s benefit of $1,488 per annum. The present value 
at age 61 of these recomputed benefits exceeds by $13,600 the present 
value at the same age of benefits at the old rates. In other words, 
his compensation for 1 year’s service is in effect $18,600, rather than 
the salary of $5,000. 

While the Commission agrees that substantial reemployment should 
operate to increase retirement benefits, recomputation can result, 
as in the above example, in an increase out of all proportion to the 
value of the services during reemployment. Enactment of this 
proposal would subject appointing officers, including Members of 
Congress, to extreme pressure from retired employees, following 
each liberalizing amendment to the law, for reappointmert in order 
to secure recomputation of annuity on their entire service. It is 
therefore recommended that the annuity of a person who serves as 
much as one year be increased by just the amount of annuity earned 
during the reemployment under the law then in effect and that the 

resent language of subsection (b) (p. 33, line 4, through p. 34, line 3) 
2 stricken out and the following inserted in lieu dhiewant: 

“Tf an annuitant receiving annuity from the fund (other than (1) 
one whose annuity is terminated under section 7 (d) or (2) a Member 
retired under section 6 (f), 7, or 8 (b), or under section 3A of the 
act of May 29, 1930, as amended) hereafter becomes employed in an 
appointive or elective position, his subsequent service shall be covered 
by this act. No deductions for the retirement fund shall be withheld 
from his salary, but there shall be deducted from his salary, except for 
lump-sum leave poe purposes under the act of December 21, 
1944, a sum equal to the annuity allocable to the period of actual em- 
ip figr ey Provided, That, if such annuitant serves on a full-time 

asis for at least 1 year in employment not excluding him under 
section 2 (b) from coverage, (1) his annuity upon termination of employ- 
ment shall be increased by an annuity computed under subsections (a), 
(b), (d), and (e) of section 9 as may apply based upon the period of 
and the basic salary (before deduction) averaged during such employ- 
ment, and (2) his lump-sum credit shall not be reduced by annuity 
paid during such employment. The employment of an annuitant 
under this subsection shall not operate to create an annuity for or in 
any manner affect the annuity of any survivor.” 

If approved, this Janguage will retain the advantages of the present 
law, and result in these improvements: 

1. The annuity of an annuitant who is reemployed for at least 1 year 
of actual full-time service will be increased by the annuity he has earned 
during reemployment. 

2. His lump-sum credit will not be reduced by annuity paid during 
reemployment. 

3. A reemployed annuitant will not suffer a loss in the amount of 
a lump-sum leave payment. Under present law, any lump-sum leave 
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payment made after termination of reemployment is computed at the 
net salary rate (salary less annuity) rather than at the salary rate 
normally payable for the position in which reemployed. 

4. Retirement benefits for services performed by annuitants here- 
after reemployed will be determined under the Civil Service Retire- 
ment Act, rather than under the Social Security Act, as at present. 


Subsection (c) 


Under present law, a retired Member of Congress reentering Gov- 
ernment service in any capacity other than as Member may receive 
his Member annuity in addition to his salary. This subsection sus- 
pends his Member annuity upon any Federal or District of Columbia 
employment which begins after December 31, 1956. 


SECTION 17. CIVIL SERVICE RETIREMENT AND DISABILITY FUND 


Present law requires the Secretary of the Treasury to invest the 
retirement fund in interest-bearing securities of the United States or 
Federal farm-loan bonds. The great majority of such investments 
have been made by issuing special securities to the fund, although 
there have been some open-market purchases, 

The rate of interest on such special issues is set at the discretion of 
the Secretary. Until July 1954, this rate was 4 percent on all but a 
small portion of the fund resulting from voluntary contributions which 
were invested at 3 percent. In 1954 the rate was changed to 3 per- 
cent on all the 1-year special Treasury certificates of indebtedness 
which are issued to the fund. 

Section 17 will change this situation by removing the Secretary’s 
discretion to set the interest rate. Obligations issued for purchase by 
the fund will bear interest at the multiple of one-eighth of 1 percent 
nearest the average rate of interest (computed at the end of the calen- 
dar month next preceding date of issue) borne by all marketable 
interest-bearing obligations of the United States then forming a part 
of the public debt that are not due or callable until after the expira- 
tion of 5 years from the date of original issue. Maturities will be fixed 
with due regard for the needs of the fund. However, such obligations 
could be issued only if the Secretary determines that open-market 
purchase of other interest-bearing obligations of the United States is 
not in the public interest. 

We are advised by the Department of the Treasury that the above 
formula will currently set a rate of 2% percent on special issues to the 
fund. However, purchases in the market could be made at prices 
affording a yield of approximately 3 percent. , 

The investment rate is a very important element in the operation of 
the retirement system. In the fiscal year 1955, interest income of 
$234 million was more than 50 percent of the amounts contributed 
by employees. A long-term future interest rate must be assumed in 
making cost estimates on the customary level percentage basis. Since 
1954, our estimates—including those in this report, have been based on 
a 3 percent rate. 

The cost of the retirement system is determined by its benefit 

rovisions, which are unaffected by a change in the investment rate. 
This cost is met from three sources: Employee deductions, direct 
Government appropriations, and interest earnings, It is apparent 
that, with benefit provisions and employee deductions established at 
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specified levels, a change in the interest rate results in an inverse 
change in required direct Government appropriations. 

If section 17 of S. 2875 is enacted into law, the Commission proposes 
to continue the assumption of a 3 percent interest rate in its retire- 
ment cost estimates. uring the next few years, deviations of actual 
interest earnings from those assumed on a 3 percent basis will be 
treated as adjustments of the unfunded accrued liability. However, 
if a material difference persisted, and the best available economic 
opinion indicated a long-term continuation of a rate differing from 
3 percent, then the interest assumption in the cost estimates would 
be revised just as it was in 1954. A rate in excess of 3 percent will 
result in lower direct retirement costs, and the reverse is true for a 
rate of interest less than 3 percent. 

Subsection (e) 

S. 2875 omits the present law provisions for necessary appropria- 
tions to the fund. The Commission is of the opinion that such 
provision should be continued. 

It is therefore recommended that a new subsection (e) be inserted 
beginning on page 40, line 12, reading as follows: 

“‘(e) The Commission shall submit estimates of the appropriations 
serge to finance the fund and to continue this act in full force and 
effect.” 


SECTION 2. MEMBERS OF FACULTY OF NAVAL ACADEMY 


This section abolishes the retirement system applicable to members 
of the civilian faculty of the United States Naval Academy and of 
the United States Naval Postgraduate School, and places these 
persons subject to the Civil Service Retirement Act. The Commis- 
sion is in complete agreement with this proposal. 

This provision is, however practically a duplicate of H. R. 9085, 
which was passed by the House of Representatives on May 21, 1956. 
In case H. R. 9085 becomes law, this entire section 2 of S. 2875 will 
serve no purpose and should be deleted therefrom. 


SECTION 3. RETROACTIVE APPLICATION OF CERTAIN BENEFITS 


The present law permits a married employee retiring for disability, 
or on immediate annuity with at least 15 years of service, to elect a 
reduction in his annuity and thereby provide an annuity to the surviv- 
ing spouse. The reduction is 5 percent of the first $1,500 of annuity, 
plus 10 percent of any excess over $1,500, plus three-fourths of 1 
percent for each full vear the spouse is under age 60 at the date of the 
employee's retirement; however, the maximum reduction is 25 percent. 

From April 1, 1948, through September 29, 1949, this election was 
available only to married male employees. The required reduction 
was 10 percent of total annuity, plus three-fourths of 1 percent for 
each year the wife was under 60, with a maximum reduction of 25 
percent. 

Section 3 gives the current reduction formula to emplovees retired 
in the above period who then elected reduced annuities. The actual 
increase in annuity payments would operate prospectively. 

The Commission is opposed to this retroactive proposal, and urges 
the deletion of all of section 3 for the following reasons: 
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1. Retroactive application of any retirement liberalization is ob- 
jectionable in principle, except where such retroactivity is necessary to 
correct an obvious inequity. This proposal will not correct an in- 
equity; it provides a gift for a relatively small group. 

2. About 5,300 retired employees will benefit from enactment of 
this provision, their annuities being increased a maximum of $75 a 
year; the average increase will be about $64. The reduction in 
annuity which they elected was not an excessive price for the survivor 
benefit provided. 

3. The liberalization in 1949 is only one of many changes which 
have been made in the Retirement Act over the years. There is no 
apparent reason why this particular change should be singled out for 
retroactive application. 

4. Enactment of this provision will establish a most dangerous 
precedent, One of the basic purposes of the Civil Service Retirement 

ystem is to offer an inducement to well-qualified people to enter 
and to make a career of the Federal service. Liberalizations in the 
retirement system from time to time are necessary and desirable in 
carrying out this purpose. There is not the same reason for making 
such liberalizations apply retroactively to individuals already retired. 
If this principle were adopted, improvement of the system will be 
seriously impeded by the large costs involved. 

5. If this retroactive provision is enacted, the precedent it creates 
will be used as the basis for a strong argument from persons retired 
before the effective date of S. 2875 that any liberalizations resulting 
therefrom should be made available to them. The cost of applying 
all provisions of S. 2875 retroactively is prohibitive. 


SECTION 4. CONTINUANCE OF PRIOR RIGHTS 


This confirms the general prospective application of amendments 
contained in the bill, and specifically preserves the theretofore exist- 
ing rights of persons separated before the bill’s effective date. 


SECTION 5. VICE PRESIDENT 


Special provision is made for the present Vice President to obtain 
retirement coverage, which will assure him annuity rights in the event 
he is separated before completing a year of service subject to the 
Civil Service Retirement Act. 


SECTION 6. FUTURE SALARY INCREASES TO INCLUDE INCREASES 
TO ANNUITANTS 


This section declares it to be the policy of Congress to correspond- 
ingly adjust the annuities of retired employees in the future whenever 
any general adjustment is made in the salaries of Government em- 
ployees. This will not operate to automatically raise or lower annui- 


ties with salary changes, but Congress must act specifically in each 
instance. 


SECTION 7. FORFEITURE OF ANNUITIES OF PERSONS REMAINING 
OUTSIDE THE UNITED STATES TO AVOID PROSECUTION 


This section extends the bar against annuity payments to a case 
where the employee or former employee, under indictment for one of 
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the crimes specified in the basic act of September 1, 1954, willfully 
remains outside the country for more than 1 year after December 31, 
1956, in order to avoid prosecution. This is apparently in line with 
the general intention of the basic act. 


SECTION 8. EFFECTIVE DATE 


The bill will become effective January 1, 1957. 


SUMMARY 


In summary, the major recommendations of the Commission for 
amendment of S. 2875 are as follows: 

1. Retain the present legal requirement that an employee retiring 
for disability have served at least 1 year subject to the act within 
the 2-year period preceding separation, as is true in the case of retire- 
ment for any other reason. 

2. Retain present 6 percent retirement deduction rate. 

3. Eliminate the option to retire after 30 years of service without 
regard to age. 

4. Retain the present reduction in annuity for nondisability retire- 
ment before age 60. 

5. Change the general annuity computation formula to provide 
1% percent of average salary (or 1 percent plus $25) times all years of 
service. 

6. Eliminate provisions for free and automatic survivor annuity and 
retain present law provisions requiring a reduction of 5 percent of the 
first $1,500 of annuity and 10 percent of any annuity over $1,500. 

7. Eliminate the provision for a complete recomputation of annuity 
after reemployment of an annuitant, but allow the supplementary 
annuity earned during reemployment. 

8. Eliminate retroactive application of a current annuity computa- 
tion provision to employees who retired between April 1, 1948, and 
September 29, 1949. 

Attached are (1) a table showing estimated added costs under 
S. 2875 compared with estimated added costs if the Commission’s 
recommendations for changes are adopted, and (2) a table showing 
distribution of total annual costs under present law, S. 2875, and the 
Commission’s proposed amendments. 

The Commission has received requests for reports on a number of 
general bills now pending before your committee carrying H. R. Nos. 
2378, 3935, 8789, 8812, 8848, 8851, 8911, 9244, 9391, 9473, 9652, 
10059, 10073, 10112, 10162, 10219, 10225, 10304, 10638, 10775, 
10,925, 11,004, and 11,276, most of which follow S. 2875 as originally 
introduced and propose amendments identical with or very similar 
to items discussed in this report. Since these bills will apparently 
not receive separate consideration by the 84th Congress, the Com- 
mission will not undertake the stupendous task of making a detailed 
analysis and reporting on each of them individually. 

e Bureau of the Budget advises that there is no objection to the 
submission of this report to your committee. 

By direction of the Commission: 

Sincerely yours, 


Puitie Youna, Chairman. 
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Estimated added annual costs of major changes in the Civil Service Retirement Act 
under S. 2875 and under proposed Civil Service Commission amendments 








Added annual cost 
Sec- 
tion of Item 
8. 2875 Civil Service 
8. 2875 Commission 
amendments 





6 | Retirement after 30 years of service at any age, with lower reduction.| $51,000,000 |_........._. 
6 | Immediate annuities on involuntary separation after age 50 and 
) 








Me PORES TE GEE VID 3 vn gn nena nes cedethabete el tess Cndncckstmasasene 5, 000, 000 $4, 000, 000 

Liberalized annuity computation NRE ESE SEE Stay a arene ey os San 240, 000, 000 127, 000, 000 

9 | Minimum disability Ne en a a 17, 000, 000 17, 000, 000 
10 | Immediate annuities to widows and dependent widowers of em- 

SVEN Beis 1 ROT TIOS.... «0. o-oo ss cp wbintlesn an SA ae wenn s 12, 000, 000 10, 000, 000 

10 | Larger children’s annuities. __- -- Si sti hi 9, 000, 000 9, 000, 000 

10 | Annuities to surviving spouses of retiring employees _ RGSS cae § EHP 112, 000, 000 8, 000, 000 
11 | Larger refunds and lump-sum payments due to higher onpere 

deductions... eo aipans kD Ree pe earner 

1 | Elimination of interest on refunds and jump-sum pay ments.......- | thes 000, 000 | — 10, 000, 000 








Total added annual cost......-..----...------. cheteaes.| 454, +000, 000 | _ _165, 000, 000 


| Distribution of total added annual cost: 7 


i Added annual employee cost due to increase from 6 Reeat to | 


7 percent in deduction rate My 90, 000, 000 Sie 
Added annual Government cost. .....-..----..------------. | 364,000,000 | 165, 000, 000 


Total added annual cost... _..----- Sidbedslcccalansa | 454,000,000 | 165, 000, 000 





Annual costs under present Civil Service Retirement Act, S. 2875, and proposed 
Civil Service Commission amendments 


















































Percentage of payroll Millions of dollars 
Em- Govern- Total Em- Govern- Total 
ployee ment ployee ment 
Present law: Percent | Percent | Percent 
tis ans akon ike ania eae 6.00 4.92 10. 92 $537 $440 7 
Ee VERSE OE Dee Reto Mg weet 4.50 oy ee A 403 403 
MOM) ori eo i se 6.00 9.42} 15.42 7 843 1, 380 
8. 2875 NEE emma S Rem ee os ae EM Ty Peet 
NS eae EONS Se Oe SO feo eee? 7.00 7.36 14. 36 627 658 1, 285 
Interest_- ami 6.14 6.14 |. Sant 549 549 
RRP PE Ra RR Se GR eet og 7.00 13. 50 20. 50 627 1, 207 1, 834 
Proposed Civil Service Commission 
amendments: 
ON BRESRRINS SR On aes eT ne 6.00 6.17 12. 17 | 537 552 1, 089 
FSR RTE RE erae, ane eae ere oe REN: 5. 09 | 5.09 |..-- ti 456 456 
EE ELE TC HO 6.00} 11.26| 17.26) 537 | 1,008 1, 545 
' 











June 25, 1956. 
Hon. Tom Murray, 
Chairman, Committee on Post Office and Civil Service, 
House of Representatives. 


Dear Mr. Mourray: Testimony before your committee in the 
hearings on the bill S. 2875, and questions directed to witnesses by 
committee members, indicate the possibility of a growing misunder- 
standing concerning the cost estimates which the Commission has 
submitted. For this reason, I would like you to consider this letter 
as supplementary to the Commission’s report on S. 2875 sent to your 
committee on June 15, 1956. 
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Pending retirement legislation reopens the never-ending argument 
about the nature and validity of cost estimates, which quite properly 
are a major factor in the consideration of proposed amendments to 
the Retirement Act. 

Since 1921 the congressionally created Board of Actuaries of the 
civil-service retirement and disability fund—and the Commission 
during its more than 20 years as administrator of the System—have 
submitted cost estimates on a basis which recognizes the incidence of 
cost not at the time of benefit disbursement, but at the time of per- 
formance of service on which future benefit payments will be based. 
This sound and well-established concept does two important things: 

1. It allocates cost to the period during which the benefit is 
earned, rather than to the period in which it is paid. 

2. It offers a far better index of long-range cost than is afforded 
by estimates of actual benefit disbursements over a limited period 
of time. 

An understanding of this fundamental and all-important distinction 
between incurred costs and past, present, or near-future disbursement 
levels places many contradictory statements in a true perspective. 
We hear, for example, that emplovees have borne the full cost of the 
System to date because they have contributed more than has been 
paid out in benefits. This completely ignores the fact that present 
employees—not yet in a benefit status—have contributed the major 
portion of total employee payments into the fund since 1920. The 
Retirement System guarantees them a minimum return of their 
money, regardless of how or when they leave the service. 

We also hear that various liberalizations, such as those proposed in 
S. 2875, are possible at no increased cost because the present balance 
in the fund of $6.5 billion, together with future employees deductions, 
would meet benefit payments for many years. This argument again 
ignores the obvious fact that every dollar of employee contributions 
represents at least $1 of future benefit liability, and so long as a bene- 
ficiary can receive in benefits more than his own money—which is 
true of the great majority of annuitants—then an increase in benefits 
must involve increased costs. 

We hear estimates on an incurred cost basis compared with immedi- 
ate disbursements, and the disparity cited as proof of the unreliability 
of the estimates. For example, the Commission’s estimate of $454 
million as the level added annual cost of S. 2875 has been compared 
with an estimate of $10 million as the added benefit payments in the 
first year after its enactment. The two figures are by no means con- 
tradictory; the point is, they are not comparable because they repre- 
sent two entirely different things. " 

We hear that actuarial cost estimates should be viewed with 
suspicion because they are approximate—they lack precision—they are 
crystal ball dreams and stargazing into the next century. The actuary 
is the first to admit that his estimates lack the exactness of the total of 
a grocery bill, with the cost of each item readily and accurately deter- 
mined by the price stamped on the article. The very nature of the 
problem makes such precision out of the question. 

Since actuarial estimates relate to the future, they must be based on 
assumptions of future experience with respect to the many factors 
which affect cost. Past experience is used as a guide to the future, 
and as changes in past experience are observed, assumptions are 
appropriately modified. 
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The more important factors involved in retirement cost estimates 
are listed below, together with brief comments on each item. 

1. Rate of interest earned on the fund. This rate has been 3 
percent since 1954; prior thereto it was 4 percent. A lower inter- 
est rate results in higher direct retirement costs. 

2. Age and sex distribution of entrants into Government serv- 
ice. This is determined by periodic statistical studies. A lower 
age generally means a lower level cost, since there is a longer 
period of time over which the employee and the Government 
contribute. 

3. Rates of withdrawal from service. The actuary does not 
assume that all employees stay through to retirement. The rate 
of withdrawal is high in the early years of service, and decreases 
thereafter. 

4. Rates of death in service. The cost of survivor benefits is 
directly related to this item. The rates are of course higher at 
older ages. 

5. Rates of disability retirement. Similar to rates of death, 
rates of disability increase with age. 

6. Rates of optional retirement. Here again, the actuary does 
not assume that all employees retire when they are first eligible. 
These rates have an important effect on cost. Early retirement 
increases cost for two reasons; the annuity is paid longer and 
there is a shorter contributing period over which to accumulate 
its cost. 

7. Rate of salary increase. Since contributions are a percent- 
age of salary, and since annuity benefits are based on the highest 
5-year average salary, this item has an important effect. No 
attempt is made to predict the timing and amount of future 
general pay increases. 

8. Number and ages of children at death of employee or annui- 
tant. Experience under the system provides this item, and de- 
termines the cost of children’s benefits. 

9. Percentage of retiring employees electing reduced annuities 
in order to provide survivor benefits. Under the present law, 
only two-thirds of eligible married men elect this benefit, and 
only 12 percent of eligible married women. S. 2875 proposes a 
substantial cost by providing a survivor benefit in all cases, and 
removing the reduction on the first $2,400 of the retiring em- 
ployee’s annuity. 

10. Marital status and age of spouse at employee’s death or 
retirement. These are obvious factors in determining the cost 
of survivor benefits. 

11. Rates of death after retirement, and rates of death and 
remarriage of spouse, following death of employee or annuitant. 
Since the cost of an annuity is determined by its amount and 
by the length of time it will be paid, the importance of these 
rates in affecting cost is apparent. 

The Commission’s cost estimates of the present Retirement Act and 
a enn amendments, including S. 2875, are based on the assumed 
uture experience regarding the above listed items which was adopted 
by the Committee on Retirement Policy for Federal Personnel in its 
valuation of the civil service retirement system. This Committee 
was created by Congress in 1952 and spent $217,800 in a thorough 
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study of the entire Federal retirement problem. It set up a Council 
of Actuaries, composed of representatives from the Department of 
Defense, the Department of the Treasury, the Department of Health, 
Education, and Welfare, the Civil Service Commission, and the 
Committee siaff. 

The Council of Actuaries reviewed and approved these assumptions; 
they have been adopted by the Board of Actuaries. Tables incor- 
porating them are printed in part 4 of the Committee’s reports to 
Congress, and in the 34th Annual Report of the Board of Actuaries, 
which is printed as House Document No. 350, 84th Congress, 2d 
session. 

In summary, actuarial cost estimates are not created out of thin air, 
but are based on specified assumptions applied to present retirement 
coverage and existing or aig ee benefit provisions. Estimates on 
an incurred cost basis appear high when compared with present benefit 
disbursements because the former are related to present coverage of 
2 million employees with salaries of nearly $9 billion, whereas the 
latter are related primarily to past coverage levels of less than 1 million 
employees. Past benefit payments are a guide to the future not in 
their amount, but in their trend. During the past 30 years they have 
increased as follows: 


Benefit Benefit 


payments payments 

Fiscal year: (millions) | Fiscal year—Continued (millions) 

OB 2s Se tN sec ec $9 EES SEPT De ee 153 

BORG; Aid dae Sos ated ied a 18 Stich SHI Scie aot 266 

BN = indict butincinseed vom ien 53 Rea is retaardic HEN tio wl tke 428 
SI iis taen acdc ints usa te @entninliom 67 


Many factors have accounted for this increase—greater coverage, 
higher salaries, and benefit liberalizations, to name the more important. 
With coverage now at a point exceeded only temporarily during World 
War II, with Federal salaries at the highest level in history, and with 
present benefit provisions more liberal than those of the past, the 
trend in benefit payments must inevitably be upward for years to 
come. Actuarial cost estimates attempt to anticipate this situation. 

The Commission’s estimate of $51 million as the added annual cost 
of 30-year optional retirement without regard to age, and with the 
liberalized reductions proposed by S. 2875, is an excellent example of 
the difference between an actuarial cost estimate and an immediate 
benefit disbursement estimate. No one contends that if S. 2875 were 
enacted, $51 million would be paid out the first, second, or fifth year 
under this provision. Any such conclusion ignores the fact that the 
estimate is stated as a level annual amount. It is apparent that first 
year disbursements would start far below this figure and steadily 
increase as each year’s retirements under the provision were added to 
the number then living of those retired in prior years. 

From the previous description of the factors which go to make up an 
actuarial estimate, it is also apparent that $51 million or any other 
figure cannot. have the precision of the total of a column of figures 
or the result of multiplying one number by another. If no one exercised 
the option to retire prior to age 60, it would cost nothing to write these 
provisions of S. 2875 into the Retirement Act. If every employee 


could and did retire upon the completion of 30 years of service, the 
cost would be far more than $51 million. The Commission most 
certainly made no such assumption in its estimate. Annual rates of 
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optional retirement, varying from 4 to 11 percent by age and by sex, 
were used as a basis for the estimate. 

Employees whose Government service began prior to age 30, and 
those who will enter the service in the future below that age, constitute 
the group from which 30-year optional retirements below age 60 would 
come. In the census of Federal employees it compiled as of September 
30, 1953, the Committee on Retirement Policy for Federal Personnel 
found the following: 




















Number of employees by length of service 
Age at completion of 30 years’ service ee 
Total Under 30 | 30 years and 
years over 
TO I a ik sthencente rnin ecindnceewapeosndpacdsuedepseticonn 536, 900 511, 920 24, 980 
ici gethas thadacnccn en nxensatincedpeneericiandneete= 545, 580 510, 020 35, 560 
Eo iiaciensennericiensadanueursaendigeed, . Sa 1,021, 40 | 60, 540 











The above table shows that there were then 24,980 employees in 
the service who had completed 30 years of service and who would 
have been eligible to retire below age 55 had S. 2875 then been in 
effect. An additional 35,560 had completed 30 years of service and 
were between the ages of 55 and 59. They were eligible to retire 
under the law then in effect, but under S. 2875 would have a greater 
incentive to exercise the option because of the higher benefit it offers 
through a 2 percent computation formula, lower reduction because 
of retiring before age 60, and no reduction whatever on the first $2,400 
of annuity in order to have survivor benefits. 

However, employees who have already completed 30 years of 
service are not the sole source of cost under a 30-year optional retire- 
ment provision, and the Commission’s estimate of $51 million is not 
limited to this group. It recognizes the potential embodied in the 
far larger group of employees who now have less than 30 years of 
service, but who will complete 30 years before attaining age 55 or 
age 60. The Retirement Policy Committee census shows 511,920 
employees then in the service who could complete 30 years before 
age 55, and 510,020 others who could do so before age 60. In total, 
over 1 million employees now in the service would be potential bene- 
ficiaries of the early retirement provisions of S. 2875. 

Of course all of these employees will not stay in the service to com- 
plete 30 years, and the Commission’s estimate is not based on any 
such assumption. The previously described rates of withdrawal, 
death, and disability are applied in order to estimate the number who 
will complete 30 years, and percentages (varying by age and sex) of 
the resulting reduced group are assumed to retire each year. The 
assumption that all will retire when first eligible is not embodied in 
the Commission’s estimate. 

While the estimate was not and could not properly be made from 
such simple arithmetic, the following examples will illustrate the 
magnitude of the cost of early retirement. An annuity which would 
normally commence at age 60 can begin at age 50 on an actuarially 
equivalent basis—meaning the two annuities have the same value 
and same cost—only if the amount payable from age 60 is reduced 
by 50.8 percent. S. 2875 proposes a reduction of only 16% percent. 
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At age 55, the actuarial reduction is 31.5 percent; S. 2875 proposes 
6% percent as compared with 15 percent under the present law. 

A male employee with a 5-year average salary of $5,000 who now 
leaves the Government at age 50 after 30 years of service is entitled 
to a deferred annuity of $2,250 at age 62. The value of that annuity 
is $15,000 at age 50. Under S. 2875, he would be entitled to an 
immediate annuity of $2,408, which has a value of $38,600. The 
increase in cost is $23,600. 

If the age is changed to 55, other factors remaining the same, the 
employee is entitled to an immediate annuity of $1,912 under the 
present law, having a value of $27,100. S. 2875 would provide him 
an annuity of $2,695 worth $38,200, an increase of $11,100. 

The above illustrations are based on a salary of $5,000. It is the 
Commission’s considered opinion that a 30-year retirement option 
with no age restriction would be particularly attractive to employees 
in the higher grades who could better their Government salaries in 
private employment and at the same time receive substantial civil- 
service annuities, not as retirement income, but as supplements to 
larger salaries. In such cases the annuities and differences in cost 
would be greater than those illustrated above on a $5,000 salary. 

In summary, the Commission opposes the provisions of S. 2875 
permitting optional retirement after 30 years of service regardless 
of age, with token reductions, not only on the basis of cost, but pri- 
marily beeause it is poor personnel policy for an employer to set up 
incentives for his experienced employees to leave his service at the 
peak of their effectiveness. The cost can be inconclusively argued 
back and forth; it cannot be proved or disproved because it depends 
on the future. But whatever its amount, it is a poor investment 
by the Government. 

I would now like to call vour attention to certain statements made 
before your committee in testimony advocating the need for larger 
annuity benefits as proposed by S. 2875. This testimony was to the 
effect that “79.7 percent of all annuitants on the rolls as of June 30, 
1953, received annuities of less than $2,000. and 49.9 percent received 
annuities of less than $1,500. The average annuity of all emplovees 
on the rolls on June 30, 1954, was $118 per month.” 

Had current figures been requested from us, the record would show 
that the average annuity of emplovees on the roll June 30, 1955, was 
increased to $131 per month under Public Law 369, effective October 
1, 1955. After these increases, the distribution by annual rate of 
annuity was as follows: 

















Employee annuitants, 
June 30, 1955 
Annual! rate of annuity 

Number Percent 

38, 365 17.0 

47, 590 21.0 

41, 071 18.2 

68, 594 30.3 

18, 522 8.2 

12, 038 5.3 

226, 180 100.0 
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This table shows that 43.8 percent of annuitants receive $1,800 or 
more, and that 38 percent receive less than $1,200. The reason for 
the size of the latter group is that the retirement system generously 
provides benefits after periods of service as short as 5 years. Since 
the benefits are related in amount directly to the length of service of 
the employee, the benefits cannot be fully adequate after brief periods 
of service. Rather, the objective is to provide benefits in amounts 
which are fully adequate after a career of Federal service, and propor- 
tionately lesser benefits to employees who spend only part of their 
working careers in Government employment. We see no legal or moral 
obligation for the Government to provide full retirement income to 
the employee whose working career totaled 40 or 45 years but who 
spent only 5 or 10 years in Federal service. 

At the present time, 27 percent of the retired employees on the roll 
had less than 15 years of Federal service. Their average annuity is 
$49 a month. Another 35 percent had between 15 and 30 years of 
Federal service; they receive an average annuity of $122 a month. 
In the true career group with 30 or more years of service, 38 percent 
of the total, the annuity average is $198 a month. 

However, since S. 2875 does not deal with employees previously 
retired, but would affect only future retirements, it seems to us that 
the record should show more pertinent figures. The annuities of 
recent additions to the retired roll more accurately reflect current 
salary and benefit provisions. On page 192 of the Commission’s 
Annual Report for the fiscal year ended June 30, 1955, an average 
annuity of $134 per month is shown for employees who retired that 
year under the current provisions of the act. This average includes 
all short-service retirements, and does not include the increase of 
about 10 percent under Public Law 369. The same table shows that 
the average annuity (prior to the increase) of the career group retiring 
optionally after age 60 and 30 years of service was $215 per month, 
after reduction in 59 percent of the cases due to election of survivor 
benefits. 

In commenting on the Commission’s cost estimate of $466 million 
as the added annual cost of S. 2875 as reported by the Senate Com- 
mittee on Post Office and Civil Service, a witness stated: “In analyz- 
ing the costs I found that when it came to estimating the cost of the 
improvements the Commission apparently used a payroll cost of $20 
billion, but when it came to estimating the amount of revenue that 
would be secured from the increased deduction they used a pay- 
roll cost of $9 billion, which is the present payroll cost. When it 
came to costs they projected at a great rate, but when it came to 
revenue they projected not at all.” 

The Commission most ag useage refutes the allegation of such 
sleight of hand. We have been unable to find any basis for the 
completely erroneous conclusion that the Commission used a payroll 
of $20 billion to project benefit costs. The same level payroll, 
$8,952 million was used in estimates of both benefits and revenue. 

A witness expressed the belief that the Commission has greatly 
overestimated the cost of S. 2875. He pointed out the obvious when 
he said that “‘all of these costs at the very best are estimates,” and 
that “the estimated actuarial cost is approximate at best’’; no one 
contends otherwise. While he did not say so in his testimony, the 
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implication seems to be that since no one can predict the future with 
in-point. precision, actuarial estimates have little or no validity 
ecause they involve projections into the future. 

Since the Congress, from the inception of the Retirement Act in 
1920, has provided for a Board of Actuaries, it seems evident to the 
Commission that the Congress desired to be informed of the future 
impact of retirement legislation. Unless we should be directed to do 
otherwise by the Congress, we propose to continue the submission of 
cost estimates on an actuarial basis, although fully realizing that the 
are not nearly as palatable and popular as short-term estimates whic 
disguise the true cost of liberalizations to the Retirement Act. 

n a statement before your committee, a witness made the following 
interesting observation “I could cite many instances pointing out the 
fact that the actuaries have always overestimated costs. I mean 
always. I have studied their estimates from the time the civil service 
retirement system was first established, and their estimates of cost 
have always been much higher than the actual cost.”’ 

He did not explain what he means by “actual cost.’ If he means 
past benefit payments, then he is comparing two completely dis- 
similar things, as I have pointed out in this letter. 

I would now like to comment on a criticism which I understand has 
been directed against the Commission—proposed amendment to the 
annuity computation formula in 8. 2875. We suggested that years 
of service be multiplied by 1% percent of the highest 5-year average 
salary, or by 1 percent of such salary plus $25, whichever produced 
the larger amount. S. 2875 proposed the larger of 1% percent or 
1 percent plus $25 for the first 5 years of service, and the larger of 
2 percent or 1 percent plus $25 for all service in excess of 5 years. 
The criticism has been made that the Commission’s proposal favors 
the high-salaried employee. 

This is amazing in view of the fact that annuities for salaries of 
$5,000 and above would be computed under the straight percentage 
plans—1% percent under the Commission’s proposal, and 1% and 2 
percent under S. 2875. It is true that for short periods of service the 
Commission formula would produce slightly larger annuities, but for 
service over 10 years and salaries over $3,333, S. 2875 would produce 
larger annuities in every case. 

There are 4 salary groups to be considered in a detailed comparison 
of the 2 plans: 

1. $2,500 and below: Both plans produce the same annuity at all 
periods of service. 

2. $2,500-$3,333: Annuities are the same only for 5 years of service; 
for all greater service, the S. 2875 formula results in larger annuities 
than the Commission proposal. 
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3. $3,333-$5,000: Depending on length of service, one formula 
produces larger annuities than the other at varying salary ranges, as 
shown below: 











| Salary range in which annuity 
is larger under— 


Years of service 0 








> oor Commission 
5. 2875 | proposal 
' ' 

S.. be |. ~--.--..--| $3, 333-$5, 000 
6... --| $3, 333-$3, 571 | 3, 572- 5,000 
_ Me ; 3, 333- 3, 846 3, 847— 5, 000 
MS is eau eter i Geena ca. ihn cas cose Lubeaeiekn tows .| 3, 333- 4, 166 4, 167— 5, 000 
_ EAE EIT IO ee | 3, 333- 4, 545 | 4, 546-5, 000 
10 and over__-.--_- | 3, 333- 5,000 | ? 








4. $5,000 and above: The Commission formula produces larger 
annuities than S. 2875 up to 10 years of service. The two plans are 
identical at exactly 10 years. At longer periods of service, S. 2875 
produces larger annuities. 

Attached to this letter are 5 tables comparing annuities under the 
2 plans for service periods of 5, 10, 15, 20, and 30 years. 

The Commission proposal did not include any change in the | per- 
cent plus $25 formula, which applies to salaries below $3,333 under its 
plan, because at that salary level the formula is already liberal. The 
annuity per year of service, as a percentage of salary, is shown in the 
following table: 


Annuity per 
year of service as 


High 5-year average salary: percent of salary 
TEMES Fo OS OME SErT oy WP SRNL Gh NOEL A TELS Le cee 6. 00 
iO ss ws ca we cnn ssl char top ncellaiels eee ae etnheen es aia 3. 50 
ME iain o i pathndwasmbump annamahnbeamas ace ake ae nelenee a ot 2. 67 
DUE Sots Uubwewhawar Sch acwdaudiues aba tones dengue swk 2. 25 
PG sS cit esti Sb a New aeDches cslgnrie be b 2. 00 
SSR LET RGAE REE Ne ae raneaii) Segue Reta I 1. 83 


I have written at length on the points covered in this letter because 
I believe your committee should be fully and currently informed about 
them as promptly as possible. 
Sincerely yours, 
Puitiep Youne, Chairman. 











LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 


Civit Service RETIREMENT SysTeEM 


53 


Illustrative annuities based on 5 years of service under present law, S. 2875, and 
proposed Civil Service Commission amendment to S. 2875 


























Annual rate of annuity Annuity as percent of salary 
Civil Civil 
Average salary Service Service 
Present | 8.2875 | Commis-! Present | S. 2875 | Commis- 
law sion law sion 
amend- amend- 
| ment ment 
Percent | Percent | Percent 
WN iig-nbtd dilincscauctdaneneeaetods | $175 $175 $175 17.5 17. 17.5 
$2,500_.. " . on 250 250 | 250 10.0 10.0 10.0 
$3,000___-- 275 275 | 275 | 9.2 9.2 9.2 
| ER ESS re én | 300 300 306 | 8.6 8.6 8.8 
Ss eS | 325 | 325 | 350 8.1 8.1 8.8 
SE | 350 | 350 | 394 | 7.8 7.8 8.8 
$5,000 idles Gesinwiedhnndind paamedeidades 375 375 | 438 | 7.5 | 7.5 8.8 
fs | ee 562 562 656 7.5 | 7.5 8.8 
$10,000 750 | 750 75 7.5 | 7.5 a8 





Illustrative annuities based on 10 years of service under present law, S. 2875, and 
proposed CSC amendment to S. 2875 





Average salary 





Present 
law 























Civil Civil 
oo — 
mm Jommis-}| Present > oF Sommis- 
8. 2875 sion law 8. 2875 sion 
amend- amend- 
ment ment 
Percent | Percent | Percent 
$350 $350 35.0 35.0 35. 
500 500 20.0 20.0 20.0 
575 550 18.3 19.2 18.3 
650 612 17.1 18.6 17.5 
7 700 16.2 18.1 17.5 
800 788 15.6 17.8 17.5 
75 875 15.0 17.5 17.5 
1,312 1,312 | 15.0 17.5 17.5 
1, 750 1,750 15.0 17.5 17.5 
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Illustrative annuities based on 15 years of service under present law, S. 2875, and 
proposed CSC amendment to 8S. 2875 


























Annual rate of annuity Annuity as percent of salary 
Civil Civil 
Average salary Service Service 
Present | 8S, 2875 | Commis-| Present | S. 2875 | Commis- 
law sion law sion 
amend- amend- 
ment ment 
Percent | Percent | Percent 
8 ER CER  Seeieieecneee een rpoen: | $525 $525 $525 §2.5 52.5 §2.5 
ME hiss US Gio dceinctin se Wedicuadaewerniiens 750 750 750 30.0 30.0 30.0 
ESE a EE SES SORE Rie 825 875 825 27.5 29. 2 27.5 
RIC RR SS aa ie OR 900 1,000 919 25.7 28. 6 26. 2 
ERE SS GE RRA iy SIE 9 SMe 2 j 975 1, 125 1, 050 24.4 28.1 26.2 
SRSA ARES Sa ETS GS ed 23.3 27.8 | 26. 2 
SR SS: 2 | 1, 125 1,375 1,312 22.5 7.5 26. 2 
iat Sicciachicld, Sova deebieokolatiesins sds niles nme 4 2, 062 i 22.5 27.5 26. 2 
AE SES. REEL 2, 250 2, 750 | 2, 625 22. 5 27.5 26. 2 
| | 








Illustrative annuities based on 20 years of service under present law, S. 2875, and 
proposed CSC amendment to S. 2875 





Average salary 





} 


| 


Annual rate of annuity 





Civil 

fave 
Present > ogee | Commis-} 
| law 8. 2875 | sion | 
| | | amend- | 
| ment | 
| 
| $700 $700 $700 | 
1, 000 1, 000 1, 000 | 
1, 100 1,175 1, 100 | 
1, 200 1, 350 1, 225 | 
| 1, 300 1, 525 1, 400 | 
1, 400 1,700 1, 575 | 
| - 1,500 1,875; 1,750} 

2, 250 2, 812 2, 625 
| 3,000 3,750) 3, 500 | 


Annuity as percent of salary 
7 r oon 
Civil 

| Service 


Present . = Commis- 
law | 5&: 25 sion 
| amend- 
ment 
Percent Percent Percent 
70.0 70.0 70.0 
40.0 40.0 40.0 
36.7 39.2 36. 7 
34.3 / 38.6 35.0 
32. 5 38.1 35. 0 
31.1 37.8 35.0 
30.0 37.5 35. 0 
30.0 37.5 35.0 
30.0 37.5 35.0 





Illustrative annuities based on 30 years of service under present law, S. 2875, and 
proposed Civil Service Commission amendment to S, 2875 





Annual rate of annuity 


| 


Annuity as percent of salary 




















Civil | , Civil 
Average salary . Paha F meebo 
resent e oes, | Commis-| Present — Sommis- 
law 6. 78 sion law 8. B16 sion 
amend- } amend- 
ment | ment 
; 
i 
Percent | Percent | Percent 
OEE CSI AI TOR LAE TEI LM $800 $800 | $800 0) 0.0 | 80. 0 
pei lic cis icicon aback ten uaa icp Aeatie Sta 1, 500 1, 500 1, 500 60. 0 60.0 | 60.0 
ERK E esel ae 1, 650 1, 775 1, 650 55.0! 50.2] 55.0 
DGEEGs Uns atwotinind dquabichsceeeae 1, 800 2, 050 1, 838 51.4 58.6 §2.5 
SE ciivinbata pice death hednpabiawaiisdmas win 1, 950 2, 325 j 2, 100 48.5) 58.1 | §2.5 
iin asics dc nnininm paerech ub auienp ena seneens 2, 100 2, 600 | 2, 362 46.7 | 57.8 §2. 5 
a i oa a ada scsi nies wigs bo echt al 2, 250 2, 875 | 2, 625 45.0 | 57.5 §2.5 
a icles Pk ice cn um chug shsgesergicoe MAGS eke oneal 3, 375 4,312 | 3, 938 45.0 57.5 §2.5 
ES ET EAE MRR ND ELE 4, 500 5,750 | 5, 250 45.0 | 87.5 | 52. 5 
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CHANGES IN Existinec Law 


In compliance with clause 3 of rule XIII of the Rules of the House of 
Representatives, changes in existing law made by the bill, as passed 
by the Senate, are shown as follows (existing law proposed to be 
omitted is shown in the column on the left, new matter is shown in the 


column on the right): 


Existinc Law 


S. 2875 


(Civil Service Retirement Act of (Civil Service Retirement Act, as 


May 29, 1930, as now in effect) 


ag by S. 2875, as passed 
y the Senate) 


DEFINITIONS 


Sec. 1. Wherever used in this 
Act— 

(a) The term “employee” shall 
mean a civilian officer or employee 
in or under the Government and, 
except for purposes of section 2, 
shall mean a person to whom this 
Act applies. 

(b) The term ‘“Member’’ shall 
mean the Vice President, a United 
States Senator, Representative in 
Congress, Delegate from a Terri- 
tory, or the Resident Commis- 
sioner from Puerto Rico, and, 
except for purposes of section 2, 
shall mean a Member to whom this 
Act applies. 

(c) The term ‘‘congressional 
employee’’ means an employee of 
the Senate or House of Represen- 
tatives or of a committee of either 
House, an employee of a joint 
committee of the two Houses, an 
elected officer of the Senate or 
House of Representatives who is 
not a Member of either House, the 

islative Counsel of the Senate 
and the Legislative Counsel of the 
House of Representatives and the 
employeesin theirrespective offices, 
an Official Reporter of Debates of 
the Senate and a person employed 
by the Official Reporters of De- 
bates of the Senate in connection 
with the performance of their 
official duties, a member of the 
Capitol Police force, an employee 
of the Vice President if such 
employee’s compensation is dis- 





INIVERSITY OF MICHIGAN LIBRARIES 
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Existinec Law 


S. 2875 


bursed by the Secretary of the 
Senate, and an employee of a 
Member if such employee’s com- 
pensation is disbursed by the 
Secretary of the Senate or the 
Clerk of the House of Representa- 
tives. 

(d) The term “basic salary” 
shall not include bonuses, allow- 
ances, overtime pay, or salary, 
pay, or compensation given in 
addition to the base pay of the 
position as fixed by law or regula- 
tion: Provided, That the term 
“basic salary’’ shall not include 
military pay for persons who enter 
upon active military service after 
the effective date of this Act: 
And provided further, That for 
employees paid on a fee basis, the 
maximum amount of basic salary 
which may be used shall be $10,000 
per annum. For a Member, the 
term ‘“‘basic salary’’ shall include, 
from April 1, 1954, to February 
28, 1955, the amount received as 
expense allowance under section 
601 (b) of the Legislative Reor- 
ganization Act of 1946, as amended, 
and such amount from January 3, 
1953, to March 31, 1954, provided 
deposit is made thereon as pro- 
vided in section 4. 

(e) The term ‘average salary”’ 
shall mean the largest annual rate 
resulting from averaging, over any 
period of five consecutive years of 
creditable service, a Member’s or 
an employee’s rates of basic salary 
in effect during such period, with 
each rate weighted by the time it 
was in effect. 

(f) The term “fund” shall mean 
the civil service retirement and 
disability fund created by the Act 
of May 22, 1920. 

(g) The terms “disabled” and 
“disability” shall mean totally 
disabled for useful and efficient 
service in the grade or class of 
position last occupied by the em- 
ployee or Member by reason of 
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Existinc Law 


S. 2875 


disease or injury not due to vicious 
habits, intemperance, or willful 
misconduct on his part within the 
five years next prior to becoming 
so disabled. 

(h) The term “widow’”’, for pur- 
poses of section 10, shall mean the 
surviving wife of an employee or 
Member who was married to such 
individual for at least two years 
immediately preceding his death 
or is the mother of issue by such 
marriage. 

(i) The term ‘widower’, for 
purposes of section 10, shall mean 
the surviving husband of an em- 
ployee or Member who was mar- 
ried to such employee or Member 
for at least two years immediately 
preceding her death or is the father 
of issue by such marriage. The 
term “dependent widower’’, for 
purposes of section 10, shall mean 
a “widower” who is incapable of 
seif-support by reason of mental or 
physical disability, and who re- 
ceived more than one-half his sup- 
port from such employee or Mem- 
ber. 

(j) The term “child”, for pur- 
poses of section 10, shall mean an 
unmarried child, including (1) an 
adopted child, and (2) a stepchild 
or recognized natural child who 
received more than one-half his 
support from and lived with the 
Member or employee in a regular 
parent-child relationship, under 
the age of eighteen years, or such 
unmarried child regardless of age 
who because of physical or mental 
disability incurred before age 
eighteen is incapable of  self- 
support. 

(k) The term “Government” 
shall mean the executive, judicial, 
and legislative branches of the 
United States Government, in- 
cluding Government-owned or 
controlled corporations and Gal- 
laudet College, and the municipal 
government of the District of 
Columbia. 
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Existinc Law 


ELIGIBILITY FOR SUPERANNUATION 
RETIREMENT 


Sec. 1. (a) Any officer or em- 
ployee to whom this Act applies 
who shall have attained or shall 
hereafter attain the age of sixty 
years and have rendered at least 
thirty years of service computed 
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(1) The term “lump-sum credit”’ 
shall mean the unrefunded amount 
consisting of (1) the retirement de- 
ductions made from the basic 
salary of an employee or Member, 
(2) any sums deposited by an 
employee or Member covering 
prior service, and (3) interest on 
such deductions and deposits at 4 
per centum per annum to De- 
cember 31, 1947, and 3 per centum 
per anoum thereafter compounded 
annually to December 31, 1956. 
The lump-sum credit shall not in- 
clude interest if the service cov- 
ered thereby aggregates one year 
or less, nor hall it include interest 
for the fractional part of a month 
in the total service. 

(m) The term “Commission”’ 
shall mean the United States Civil 
Service Commission. 

(n) The term “annuitant” shall 
mean auy former employee or 
Member who, on the basis of his 
service, has met all requirements 
of the Act for title to annuity and 
has filed claim therefor. 

(o) The term “survivor” shall 
mean a person who is entitled to 
annuity under this Act based on 
the service of a deceased employee 
or Member or of a deceased 
annuitant. 

(p) The term “survivor annui- 
tant” shall mean a survivor who 
has filed claim for annuity. 

(q) The term “service” shall 
mean employment which is credi- 
table under section 3. 


(r) The term “military service” 
shall mean honorable active serv- 
ice in the Army, Navy, Air Force, 
Marine Corps, or Coast Guard of 
the United States, but shall not 
include service in the National 
Guard except when ordered to 
active duty in the service of the 
United States. 
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as prescribed in section 5 of this 
Act, or who shall have attained 
or shall hereafter attain the age 
of sixty-two years and have ren- 
dered at least fifteen years of such 
service, shall, upon separation 
from the service, be paid an 
annuity computed as provided in 
section 4 of this Act. 

(b) Any officer or employee to 
whom this Act applies who shall 
have attained or shall hereafter 
attain the age of fifty-five years 
and have rendered at least thirty 
vears of service computed as 
prescribed in section 5 of this Act 
shall, upon separation from the 
service, be paid an annuity com- 
puted as provided in section 4 of 
this Act, reduced by one-fourth 
of 1 per centum for each full month 
such officer or employee is under 
the age of sixty years. 


(c) Any officer or employee to 
whom this Act applies, after hav- 
ing rendered at least twenty-five 
years of service computed as 
prescribed in section 5 of this 
Act, shall, upon involuntary sepa- 
ration from the service not by 
removal for cause on charges of 
misconduct or delinquency, be 
paid an immediate life annuity 
computed as provided in section 
4 of this Act reduced by one- 
fourth of 1 percentum for each 
full month such officer or employee 
is under the age of sixty vears. 
This subsection shall become effec- 
tive as of July 1, 1945. 


S. 2875 


(s) The term ‘‘Member service”’ 
shall mean service as a Member 
and shall include the period from 
the date of the beginning of the 
term for which the Member is 
elected or appointed to the date 
on which he takes office as a 
Member. 


IMMEDIATE RETIREMENT 


Sec. 6. (a) Any employee who 
attains the age of sixty years and 
completes thirty years of service 
shall, upon separation from the 
service, be paid an annuity com- 
puted as provided in section 9. 

(b) Any employee who com- 
pletes thirty vears of service shall, 
upon separation from the service 
prior to attainment of the age of 
sixty years, be paid a reduced 
annuity computed as provided in 
section 9. 

(c) Any employee the duties of 
whose position are primarily the 
investigation, apprehension, or de- 
tention of persons suspected or 
convicted of offenses against the 
criminal laws of the United States, 
including any employee engaged in 
such activity who has been trans- 
ferred to a supervisory or admin- 
istrative position, who attains the 
age of fifty years and completes 
twenty years of service in the 
performance of such duties, may, 
if the head of his department or 
agency recommends his retire- 
ment and the Commission ap- 
proves, voluntarily retire from the 
service, and be paid an annuity 
computed as provided in section 
9 (i). The head of the depart- 
ment or agency and the Commis- 
sion shall give full consideration 
to the degree of hazard to which 
such employee is subjected in the 
performance of his duties, rather 
than the general duties of the class 
of the position held by such em- 
ployee. 
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Existine Law 


(d) Any officer or employee to 
whom this Act applies the duties 
of whose position are primarily 
the investigation, apprehension, 
or detention of persons suspected 
or convicted of offenses against 
the criminal laws of the United 
States (including any officer or 
employee engaged in such activity 
who has been transferred to a 
supervisory or administrative posi- 
tion) who is at least fifty years of 
age, and who has rendered twenty 
years of service or more in the 
performance of such duties (in- 
cluding the duties of a supervisory 
or administrative officer or em- 
ployee) may, on his own applica- 
tion and upon the recommenda- 
tion of the head of the department 
or agency in which he is serving, 
and with the approval of the Civil 
Service Commission, retire from 
the service; and the annuity of 
such officer or employee shall be 
equal to 2 per centum of his 
average basic salary for any five 
consecutive years of allowable 
service at the option of such 
officer or employee, multiplied by 
the number of years of service, 
not exceeding thirty years. The 
Civil Service Commission shall, 
upon recommendation by the head 
of the department or agency in- 
volved, determine whether such 
officer or employee is entitled to 
retirement under this subsection. 
In making such determination, 
the Commission shall give full 
consideration to the degree of 
hazard to which such officer or 
employee is subjected in the per- 
formance of his duties, rather than 
the general duties of the class of 
the position held by such officer 
or employee. 
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(d) Any employee who com- 
pletes twenty-five years of service 
or who attains the age of fifty 
years and completes twenty years 
of service shall upon involuntary 
separation from the service not 
by removal for cause on charges 
of misconduct or delinquency, be 
paid a reduced annuity computed 
as provided in section 9. 

(e) Any employee who attains 
the age of sixty-two years and 
completes five years of service 
shall, upon separation from the 
service, be paid an annuity com- 
puted as provided in section 9. 


(f) Any Member who attains 
the age of sixty-two years and 
completes five years of Member 
service, or who attains the age 
of sixty years and completes ten 
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AUTOMATIC SEPARATION 


Sec. 2. (a) Except as provided 
in section 204 of the Act of June 
30, 1932 (47 Stat. 404), and sec- 
tion 3 of the Act of July 13, 1937 
(50 Stat. 512), any officer or em- 
ployee to whom this Act applies 
who shall have completed fifteen 
years of service computed as pro- 
vided in section 5 of this Act shall, 
on the last day of the month in 
which he attains the age of seventy 
years, or completes fifteen years of 
service if then beyond such age, be 
automatically separated from the 
service, and all salary, pay, or 
compensation shall cease from that 
date, and the head of each depart- 
ment, branch, or independent office 
of the Government concerned shall 
notify each such employee under 
his direction of the date of his 
separation from the service at 
least sixty days in advance thereof: 
Provided, That should the head of 
the department, branch, or inde- 
pendent office fail, through error, 
to give timely notification, the em- 
ployee’s separatiqn from the serv- 
ice shall not be effected without 
his consent until the expiration of 
said sixty-day period. Upon such 
separation, the officer or employee 
shall be eligible for retirement on 
annuity as provided in section 4 
hereof. In the case of an officer or 
an employee of The Alaska Rail- 
road, Territory of Alaska, or an 
officer or employee who is a citizen 





S. 2875 


years of Member service, shall, 
upon separation from the service, 
be paid an annuity computed as 
provided in section 9. No Mem- 
ber or survivor of a Member shall 
be entitled to receive an annuity 
under this Act unless there shall 
have been deducted or deposited 
the amounts specified in section 4 
with respect to his last five years 
of Member service. 


MANDATORY SEPARATION 


Sec. 5. (a) Except as herein- 
after provided, an employee who 
shall have attained the age of- 
seventy years and completed fif- 
teen years of service shall be 
automatically separated from the 
service Such separation shall be 
effective on the last day of the 
month in which such employee 
attains the age of seventy years or 
completes fifteen years of service 
if then beyond such age, and all 
salary shall cease from that day. 

(b) Each employing office shall 
notify each employee under its 
direction of the date of such sepa- 
ration from the service at least 
sixty days in advance thereof: 
Provided, That subsection (a) shall 
not take effect without the consent 
of the employee until sixty days 
after he has been so notified. 

(c) The President may, by Ex- 
ecutive order, exempt from auto- 
matic separation under this section 
any employee when, in his judg- 
ment, the public interest so 
requires. 
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of the United States employed on 
the Isthmus of Panama by the 
Canal Zone Government or the 
Panama Canal Company, the pro- 
visions of this subsection shall 
apply upon his attaining the age of 
sixty-two years and completing 
fifteen years of service on the 
Isthmus of Panama or in the 
Territory of Alaska. 


(b) No person who is receiving 
an annuity under the provisions 
of this Act and who has reached 
the age of sixty years shall be 
eligible again to appointment to 
any appointive office, position, or 
employment under the Govern- 
ment of the United States or of 
the District of Columbia, unless 
the appointing authority deter- 
mines that he is possessed of 
special qualifications: Provided, 
That no deductions for the re- 
tirement fund shall be withheld 
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(d) The automatic separation 
provisions of this section shall not 
apply to any person named in any 
Act of Congress providing for the 
continuance of such person in the 
service, to any Member, to any 
congressional employee, to the 
Architect of the Capitol or any 
employee under the office of the 
Architect of the Capitol, or to any 
employee in the judicial branch 
within the classes made subject 
to the Civil Service Retirement 
Act of May 29, 1930, as amended, 
by the Act of July 13, 1937. 

(e) In the case of an officer or 
employee of The Alaska Railroad, 
Territory of Alaska, or an officer 
or employee who is a citizen of 
the United States employed on the 
Isthmus of Panama by the Pan- 
ama Canal Company or the Canal 
Zone Government, the provisions 
of this section shall apply upon 
his attaining the age of sixty-two 
years and pe a fifteen years 
of service on the Isthmus of Pan- 
ama or in the Territory of Alaska. 


REEMPLOYMENT OF ANNUITANTS 


Sec. 13. (a) Notwithstanding 
any other provision of law, an 
annuitant heretofore or hereafter 
retired under this Act shall not, 
by reason of his retired status, be 
barred from employment in any 
appointive position for which he is 
qualified. An annuitant so reem- 
ployed shall serve at the will of 
the appointing officer. 
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from the salary, pay, or compensa- 
tion of such person, but there shall 
be deducted from his salary, pay, 
or compensation otherwise pay- 
able a sum equal to the retirement 
annuity allocable to the period of 
actual employment: Provided fur- 
ther, That the annuity in such case 
shall not be redetermined upon 
such person’s subsequent separa- 
tion from the service. 








(b) If an annuitant under this 
Act (other than (1) a disability 
annuitant whose annuity is termi- 
nated by reason of his recovery or 
restoration of earning capacity, or 
(2) a Member retired under this 
Act) hereafter becomes employed 
in an appointive or elective posi- 
tion subject to this Act, annuity 
payments shall be discontinued 
during such employment and 
deductions for the retirement fund 
shall be withheld from his salary. 
If such annuitant performs actual 
full-time service for a period of at 
least one year, his right to future 
annuity shall be determined upon 
the basis of the law in effect at 
the time of termination of such 
period of employment and service 
capstone during such period shall 

e credited for such purpose. If 
such annuitant does not perform 
actual full-time service for a 
period of at least one year, his 
annuity payments shall be re- 
sumed in the same amount and 
amounts deducted from his salary 
during such period of employment 
shall be returned upon the expira- 
tion of such period. If an 
annuitant under this Act (other 
than (1) a disability annuitant 
whose annuity is terminated by 
reason of his recovery or restora- 
tion of earning capacity, or (2) a 
Member retired under this Act) 
hereafter becomes employed in an 
yo Poe or elective position not 
subject to this Act, annuity pay- 
ments shall be discontinued during 
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EMPLOYEES TO WHOM THE ACT 
SHALL APPLY 


Sec. 3. (a) This Act shall apply 
to all officers and employees in or 
under the executive, judicial, and 
legislative branches of the United 
States Government, and to all 
officers and employees of the 
municipal government of the Dis- 
trict of Columbia, except elective 
officers in the executive branch of 
the Government, and to all officers 
and employees of the Columbia 
Institution for the Deaf: Provided, 
That this Act shall not apply to 
anv such officer or employee of the 
United States or of the municipal 
government of the District of 
Columbia subject to another re- 
tirement system for such officers 
and employees of such govern- 
ments: Provided further, That this 
Act shall not apply to any officer 
or employee in the legislative 
branch of the Government within 
the classes of officers and em- 
ployees which were made eligible 
for the benefits of this Act by the 
Act of July 13, 1937, until he 
gives notice in writing to the 
disbursing officer by whom his 


S. 2875 


such reemployment and resumed 
in the same amount upon termi- 
nation of such employment. 

(ec) If a Member heretofore or 
hereafter retired under this Act 
hereafter becomes employed in an 
appointive or elective position, 
annuity payments shall be discon- 
tinued during such employment 
and resumed in the same amount 
upon termination of such employ- 
ment: Provided, That if ss 4 re- 
tired Member takes office as 
Member and gives notice as pro- 
vided in section 2 (c), his service 
as Member during such _ period 
shall be credited in determining 
his right to and the amount of his 
subsequent annuity. 


COVERAGE 


Src. 2. (a) This Act shall apply 
to each employee and Member, 
except as hereinafter provided. 

(b) This Act shall not apply to 
the President, to any judge of the 
United States as defined under 
section 451 of title 28 of the 
United States Code, or to any 
employee of the Government sub- 
ject to another retirement system 
for Government employees. 

(c) This Act shall not apply to 
any Member or to any congres- 
sional employee until he gives 
notice in writing, within. six 
months after the date of entrance 
into the service, to the officer by 
whom his salary is paid, of his 
desire to come within the purview 
of this Act. 

(d) This Act shall not apply to 
any temporary congressional em- 
ployee unless such employee is 
appointed at an annual rate of 
salary and gives notice in writing, 
within six months after the date 
of ertrance into the service, to 
the officer by whom his salary is 
paid, of his desire to come within 
the purview of this Act. 
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salary is paid, of his desire to come 
within the purview of this Act; 
and any officer or employee within 
such classes may, within sixty 
days after January 24, 1942, with- 
draw from the purview of this 
Act by giving similar notice of 
such desire. a the case of any 
officer or employee in the service 
of the legislative branch of the 
Government on January 24, 1942, 
such notice of desire to come 
within the purview of this Act 
must be given within the calendar 
year 1942. In the case of any 
officer or employee of the legisla- 
tive branch of the Government 
who enters the service after Jan- 
uary 24, 1942, such notice of 
desire to come within the purview 
of this Act must be given within 
six months after the date of en- 
trance of the service. 

Notwithstanding any other pro- 
vision of this Act, any officer or 
employee in the legislative branch 
of the Government within the 
classes of officers or employees 
which were made eligible for the 
benefits of this Act by the Act of 
July 13, 1937, serving in such 
position on the effective date of 
this Act, may give notice of his 
desire to come within the purview 
of this Act at any time prior to 
July 1, 1948. 

For the purposes of this Act, 
the Official Reporters of the pro- 
ceedings and debates of the Senate 
and persons employed by them 
in connection with the perform- 
ance of their duties as such 
reporters shall be deemed to be 
officers or employees in or under 
the legislative branch of the Gov- 
ernment, and service heretofore or 
hereafter rendered as an Official 
Reporter of Debates of the Senate 
or as a person employed by the 
Official Reporters of Debates of 
the Senate in connection with the 
performance of their duties as such 
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reporters shall be deemed to be 
service as an officer or employee in 
or under the legislative branch of 
the Government. The provisions 
of this Act shall not apply to any 
such Official Reporter or person 
employed by them until he gives 
notice in writing to the said 
Official Reporters of his desire to 
come within the purview of this 
Act. In the case of any such 
Official Reporter or person em- 
ployed by them who is in service 
on the date of enactment of this 
subsection, such notice of desire 
to come within the purview of this 
Act must be given within six 
months after such date. In the 
case of any such Official Reporter 
or person employed by them who 
enters the service subsequent to 
the date of enactment of this 
subsection, such notice of desire 
to come within the purview of 
this Act must be given within six 
months after the date of such 
entrance into the service. No 
provision of this or any other Act 
relating to automatic separation 
from the service shall be applicable 
to any such Official Reporter or 
person employed by them. 
Notwithstanding any other pro- 
vision of this Act, any officer or 
employee in the legislative branch 
of the Government within the 
classes of officers or employees 
which were made eligible for the 
benefits of this Act by the Act of 
July 13, 1937, serving in such posi- 
tion on the effective date of this 
paragraph, may give notice of his 
desire to come within the purview 
of this Act at any time prior to 
January 30, 1950. 
Notwithstanding any other pro- 
vision of this Act, any officer or 
employee in the legislative branch 
of the Government within the 
classes of officers or employees 
which were made eligible for the 
benefits of this Act by the Act of 
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(e) The Commission may ex- 
clude from the operation of this 
Act any ape sagt hon or group of em- 
ployees in the executive branch of 
the United States Government, or 
of the District of Columbia gov- 
ernment upon recommendation by 
its Commissioners, whose tenure 
of office or employment is tempo- 
rary or intermittent, except that 
no oo shall be excluded 
under this subsection after he shall 
have had more than nine months’ 
continuous service. 

(f) This Act shall not apply to 
any temporary employee of the 
Administrative ce of the 
United States Courts,Vof the 
courts specified in section 610 of 
title 28 of the United States Code; 
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July 13, 1937, the Act of June 21, 
1947, or the Act of July 23, 1953, 
serving in such position on the 
date of enactment of this para- 
graph, may give notice of his de- 
sire to come within the purview 
of this Act at any time prior to the 
expiration of six months after such 
date of enactment. 

(b) The President shall have 
ower, in his discretion, to exclude 
rom the operation of this Act any 

officer or employee or group of of- 
ficers or employees in the executive 
branch of the service whose tenure 
of office or employment is inter- 
mittent or of uncertain duration. 

(c) The provisions of this Act 
shall not apply to employees of the 
Senate or the House of Repre- 
sentatives whose employment is 
temporary or of uncertain dura- 
tion unless such employees are 
appointed at an annual rate of 
salary: Provided, That chairmen 
of committees shall give notice in 
writing to the disbursing office 
concerned on or before the date 
when the services of such em- 
ployees are to commence or termi- 
nate, or when salary changes are 
to become effective; or to tempo- 
rary employees of the Administra- 
tive Office of the United States 
Courts or of the courts specified in 
section 610 of title 28 of the United 
States Code; and the Architect 
of the Capitol and the Librarian of 
Congress are authorized to exclude 
from the operation of this Act 
any employees under the Office of 
the Architect of the Capitol and 
the Library of Congress, respec- 
tively, whose tenure of employ- 
ment is temporary or of uncertain 
duration. 

Sec. 3A. Notwithstanding any 
other provision of this Act— 

(1) This Act shall not apply to 
any Member of Congress until he 
gives notice in writing, while serv- 
ing as a Member of Congress, to 
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and the Architect of the Capitol 
and the Librarian of Congress are 
authorized to exclude from the 
operation of this Act any employ- 
ees under the Office of the Archi- 
tect of the Capitol and the Library 
of Congress, respectively, whose 
tenure of employment is tempo- 
rary or of uncertain duration. 
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the disbursing officer by whom his 
salary is paid of his desire to come 
within the purview of this Act. 
Such notice may be given by a 
Member of Congress within six 
months after the date of enact- 
ment of the Legislative Reorgani- 
zation Act of 1946 or within six 
months after any date on which he 
takes an oath of office as a Member 
of Congress. 

(2) In the case of any Member 
of Congress who gives notice of his 
desire to come within the purview 
of this Act, the amount required to 
be deposited for the purposes of 
section 9 with respect to services 
rendered after the date of enact- 
ment of the Legislative Reorgani- 
zation Act of 1946, shall be a sum 
= to 6 per centum of his basic 
salary, pay, or compensation for 
such services, together with inter- 
est computed at the rate of 4 per 
centum per annum compounded 
on December 31 of each year; and 
the amount to be deducted and 
withheld from the basic salary, 

ay, or compensation of each such 
ember of Congress for the pur- 
poses of section 10 shall be a sum 
— to 6 per centum of such basic 
salary, pay, or compensation. 

(3) No person shall be entitled 
to receive an annuity as provided 
in this section until he shall have 
become separated from the service 
after having had at least six years 
of service as a Member of Congress 
and have attained the age of 
sixty-two years, except that (A) 
any such Member who shall have 
had at least five years of service 
as a Member of Congress may, 
subject to the provisions of section 
6 and of paragraph (4) of this 
section, be retired for disability, 
irrespective of age, and be paid 
an annuity computed in accord- 
ance with paragraph (5) of this 
section, and (B) any such Member 
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who shall have become separated 
from the service after having had 
at least ten years of service as a 
Member of Congress and have 
attained the age of sixty years 
may receive an annuity computed 
in accordance with paragraph (5) 
of this section reduced by one- 
fourth of 1 per centum for each 
full month he is under the age of 
sixty-two years. 

(4) No Member of Congress 
shall be entitled to receive an 
annuity under this Act unless there 
shall have been deducted and 
withheld from his basic salary, 
pay, or compensation for the last 
five years of his service as a Mem- 
ber of Congress, or there shall have 
been deposited under section 9 
with respect to such last five years 
of service, the amounts specified 
in paragraph (2) of this section 
with respect to so much of such 
five years of service as was per- 
formed after the date of enactment 
of the Legislative Reorganization 
Act of 1946 and the amount 
specified in section 9 with respect 
to so much of such five years of 
service as was performed prior to 
such date. 

(5) Subject to the provisions of 
section 9 and of subsections (b) 
and (c) of section 4, the annuity of 
a Member of Congress shall be an 
amount equal to— 

(A) two and one-half per centum 
of the average annual basic salary, 
pay, or compensation received by 

im subsequent to the date of the 
enactment of the Legislative Re- 
organization Act of 1946, as 
amended, for civilian service used 
in the computation of an annuity 
under this paragraph, multiplied 
by the sum of his years of service 
as a Member of Congress and his 
years of active service performed 
as a member of the Armed Forces 
of the United States prior to his 
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separation from service as a Mem- 
ber of Congress; 
p (B) two and one-half per centum 
of such average annual basic sal- 
ary, pay, or compensation multi- 
plied by the sum of the years, not 
exceeding fifteen, of his service 
performed as an employee de- 
scribed in section 4 (g) prior to his 
separation from service as a Mem- 
ber of Congress, other than any 
such service which he may elect to 
exclude; and 

(C) one and one-half per cen- 
tum of such average annual basic 
salary, pay, or compensation mul- 
tiplied by the years of his allow- 
able service, other than service 
used in computing annuity under 
clauses (A) and (B), performed 
prior to his separation from service 
as a Member of Congress, and 
other than any such service which 
he may elect to exclude. 
In no case shall an annuity com- 
puted under this paragraph exceed 
an amount equal to three-fourths 
of the basic salary, pay, or com- 
pensation that he is receiving at 
the time of his separation from 
service as a Member of Congress. 

(6) In the case a Member of 
Congress who becomes separated 
from the service before he com- 
pletes an aggregate of 20 years of 
service as a Member of Congress, 
and who is not retired, the total 
amount deducted from his basic 
salary, pay, or compensation as a 
Member of Congress, together 
with interest at 4 per centum per 
annum to December 31, 1947, and 
3 per centum per annum thereafter 
compounded on December 31 of 
each year to date of separation 
shall, upon application therefor, 
be returned to such Member of 
Congress. No such Member of 
Congress shall thereafter become 
eligible to receive an annuity as 
provided in this section unless he 
again becomes a Member of Con- 
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gress and redeposits the amounts 
so returned with interest at 4 per 
centum per annum to December 
31, 1947, and 3 per centum per 
annum thereafter, compounded 
on December 31 of each year and 
covering periods of service as a 
Member of Congress. 

(7) If any person takes office as 
a Member of Congress while re- 
ceiving an annuity as provided in 
this section, the payment of such 
annuity shall be suspended during 
the period for which he holds such 
office; but, if he gives notice as 
provided in paragraph (2) of this 
section, his service as a Member 
of Congress during such period 
shall be credited in determining 
the amount of his subsequent 
annuity. 

(8) Nothing contained in this 
Act shall be construed to prevent 
any person eligible therefor from 
simultaneously receiving an an- 
nuity computed in accordance 
with this section and an annuity 
computed in accordance with sec- 
tion 4, but in computing the 
annuity under section 4 in the 
case of any person who (A) has 
had at least six years’ service as a 
Member of Congress, and (B) has 
served as a Member of Congress at 
any time after the date of enact- 
ment of the Legislative Reorgani- 
zation Act of 1946, service used in 
the computation of an annuity 
under this section shall not be 
credited. 

(9) No provision of this or any 
other Act relating to automatic 
separation from the service shall 
be applicable to any member of 
Congress. 

(10) As used in this section, the 
term ‘Member of Congress” 
means a Senator, Representative 
in Congress, Delegate from a 
Territory, or the Resident Com- 
missioner from Puerto Rico; and 
the term “service as a Member of 
Congress” shall include the period 
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from the date of the beginning of 
the term for which a Member of 
Congress is elected or appointed 
to the date on which he takes 
office as such a Member; and the 
term ‘basic salary, pay, or com- 
pensation’ includes (A) amounts 
received, for periods beginning 
on or subsequent to the effective 
date of this clause, as expense 
allowance under section 601 (b) 
of the Legislative Reorganization 
Act of 1946, as amended, and (B) 
amounts received as such allow- 
ance for any period after January 
2, 1953, and prior to such effective 
date, if the tannioe of Congress 
so elects and makes deposit there- 
for at the rate of $150 per annum 
together with interest thereon at 
3 per centum per annum, com- 
pounded on December 31 of each 
year and covering periods of 
service as a Member of Congress; 
and the term ‘active service 
performed as a member of: the 
armed forces of the United States”’ 
means (A) active service per- 
formed as a member of such forces, 
during any war or national emer- 
gency proclaimed by the President 
or declared by the Congress, by a 
Member of Congress who left or 
leaves his office for the purpose of 
performing such service and (B) 
any other periods of active service, 
not to exceed an aggregate of five 
years, performed as a member of 
such forces, but shall not include 
any such service for which credit 
is allowed for the purposes of 
retirement or retired pay under 
any other provision of law, includ- 
ing Title III of the Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948. 


METHOD OF COMPUTING ANNUITIES 


Sec. 4. (a) The annuity of an 


S. 2875 


COMPUTATION OF ANNUITY 


Sec. 9. (a) Except as otherwise 


officer or employee retired under provided in this section, the an- 
this Act shall be a life annuity, nuity of an employee retiring un- 





LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 73 


Existinc Law 


terminable upon the death of the 
annuitant and shall be an amount 
equal to the following: (1) 1% per 
centum of the average annual basic 
salary, pay, or compensation re- 
ceived by the officer or employee 
during any five consecutive years 
of allowable service at the option 
of the officer or employee multi- 
plied by the years of service, or 
(2) 1 per centum of the average 
annual basic salary, pay, or com- 
pensation received by the officer 
or employee during any five con- 
secutive years of allowable serv- 
ice at the option of the officer or 
employee multiplied by the years 
of service, plus a sum equal to $25 
for each year of such service: Pro- 
vided, That in no case shall the 
annuity exceed an amount equal 
to 80 per centum of the highest 
average annual basic salary, pay, 
or compensation received by the 
officer or employee during five con- 
secutive years of allowable service. 


(b) Any officer or employee re- 
tiring under the provisions of sec- 
tion 1, 2, or 6 of this Act may, 
at the time of retirement, elect to 
receive in lieu of the life annuity 
described herein a reduced annuity 
and an annuity after death pay- 
able to his or her surviving widow 
or widower designated by such 
officer or employee at time of 
retirement equal to 50 per centum 
of such life annuity. The life 
annuity of the officer or employee 
making such election shall be re- 
duced by 5 per centum of so much 
thereof as does not exceed $1,500, 
plus 10 per centum of the balance 
of such life annuity, and shall be 
further reduced by three-fourths 
of 1 per centum of such life an- 
nuity for each full year, if any, 
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der this Act shall be (1) the larger 
of (A) 1% per centum of the aver- 
age salary multiplied by so much 
of the total service as does not 
exceed five years, or (B) 1 per 
centum of the average salary, ao 
$25, multiplied by so much of the 
total service as does not exceed 
five years, plus (2) the larger of 
(A) 2 per centum of the average 
salary multiplied by so much of 
the total service as exceeds five 
years, or (B) 1 per centum of the 
average salary, plus $25, multi- 
plied by so much of the total 
service as exceeds five years: Pro- 
vided, That the annuity shall not 
exceed 80 per centym of the aver- 
age salary: Provided further, That 
the annuity of an employee retir- 
ing under section 7 shall be at least 
(1) 40 per centum of the average 
salary or (2) the sum obtained 
under this subsection after increas- 
ing his total service by the period 
elapsing between the date of sepa- 
ration and the date he attains the 
age of sixty years, whichever is 
the lesser, but this proviso shall 
not increase the annuity of any 
survivor. 
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the designated wife or husband is 
under the age of sixty at the date 
of such retirement, but the total 
reduction shall in no case be more 
than 25 per centum of such life 
annuity. The annuity of such 
widow or widower shall begin on 
the first day of the month in which 
the death of the officer or employee 
occurs or the first day of the month 
following the widow’s or widower's 
attainment of age fifty, whichever 
is the later, and such annuity or 
any right thereto shall terminate 
upon his or her death or re- 
marriage. 

(c) ny unmarried officer or 
employee in good health retiring 
under the provisions of section 1 
or 2 of this Act may at the time of 
his retirement elect to receive in 
lieu of the life annuity described 
herein a reduced annuity payable 
to him during his life, and an an- 
nuity after his death payable to a 
survivor annuitant havmg an in- 
surable interest in such officer or 
employee, duly designated in writ- 
ing and filed with the Civil Service 
Commission at the time of his re- 
tirement, during the Jife of such 
survivor annuitant equal to 50 per 
centum of such reduced annuity 
and upon the death of such sur- 
vivor annuitant al) payments shall 
cease and no further annuity shall 
be due and payable. The annuity 
hereunder payable to the officer or 
employee shall be 90 per centum 
of the life annuity otherwise pay- 
able if the survivor annuitant is 
the same age or older than the 
annuitant, or is less than five years 
younger than the annuitant; 85 
per centum if the survivor annui- 
tant is five but less than ten years 
younger; 80 per centum if the sur- 
vivor annuitant is ten but less than 
fifteen years younger; 75 per cen- 
tum if the survivor annuitant is 
fifteen but less than twenty years 
younger; 70 per centum if the sur- 
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(b) The annuity of a congres 
sional employee retiring under this 
Act shall, if he so elects at the 
time his annuity commences, be 
(1) 2% per centum of the average 
salary multiplied by his military 
service and service as a congres- 
sional employee, not exceeding a 
total of fifteen vears, plus (2) 1% 
per centum of the average salary 
multiplied by so much of the re- 
mainder of his total service as does 
not exceed five years, plus (3) 2 
per centum of the average salary 
multiplied by so much of the re- 
mainder of his total service as ex- 
ceeds five years: Provided, That 
the annuity shall not exceed 80 per 
centum of the average salary. 
This subsection shall not apply 
unless the congressional employee 
(1) has had at least five years’ 
service as a congressional em- 
plovee, (2) has had deductions 
withheld from his salary or made 
deposit, covering his last five years 
of civilian service, and (3) has 
served as a congressional employee 
during the last eleven months of 
his civilian service: Provided fur- 
ther, That the annuity of a congres- 
sional emplovee retiring under sec- 
tion 7 shall be at least (1) 40 per 
centum of the average salary or 
(2) the sum obtai under this 
subsection after increasmg his 
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vivor annuitant is twenty but less 
than twenty-five years younger; 
and 60 per centum if the survivor 
afinuitant is twenty-five or more 
years younger. No such election 
shall be valid until the retiring 
officer or employee shall have sat- 
isfactorily passed a physical ex- 
amination as prescribed by the 
Civil Service Commission. No 
person shall be eligible to receive 
an annuity under this subsection 
and an annuity under subsection 
(ec) of section 12, based upon the 
service of the same officer or em- 
ployee, covering the same period of 
time. 

(d) For the purpose of this Act 
all periods of service shall be com- 
puted in accordance with section 
5 hereof, and the monthly annuity 
installment shall be fixed at the 
nearest dollar. 

(e) Except as provided in sec- 
tions 501 and 522 (b) of the Fed- 
eral Employees Pay Act of 1945, 
as amended, the term “basic 
salary, pay, or compensation’, 
wherever used in this Act, shall 
be so construed as to exclude from 
the operation of the Act all 
bonuses, allowances, overtime pay, 
or salary, pay, or compensation 
given in addition to the base pay 
of the position as fixed by law or 
regulation: Provided, That in cases 
of officers and employees paid on 
a fee basis, the maximum “basic 
salary, pay, or compensation” 
which may be used for the pur- 
poses of this Act shall be $10,000 
per annum. 

(f) In the case of an officer or 
employee retiring under the pro- 
visions of this Act, who is a 
citizen of the United States, the 
annuity otherwise computed under 
subsection (a) of this section shall 
be increased by an amount equal 
to $36 multiplied by the number 
of years of service rendered in the 
Territory of Alaska between 
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service a8 a congressional employee 
by the period elapsing between the 
date of separation and the date 
he attains the age of sixty years, 
whichever is the lesser, but this 
provision shall not increase the 
annuity of any survivor. 


(c) The annuity of a Member 
retiring under this Act shall be 
an amount equal to— 

(1) 2% #0 centum of the 
average art multiplied by 
the total of his Member and 


creditable military service ; 

(2) 2% centum of the 
average ary multiplied by 
his total years of service, not 
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March 12, 1914, and July 1, 
1923, either in the employ of the 
Alaska Engineering Commission 
or The Alaska Railroad, or on 
the Isthmus of Panama between 
May 4, 1904, and April 1, 1914, 
either in ,the employ of the 
Isthmian Canal Commission or 
the Panama Railroad Company. 
(g) Any officer or employee in 
the legislative branch of the Gov- 
ernment within the classes of offi- 
cers and employees made eligible 
for the rae of this Act by the 
Act of July 13, 1937, the Act of 
June 21, 1047, or the Act of July 
23, 1953, who is separated from 
service on or after the date of en- 
actment of this subsection after 
having rendered at least five years 
of service as such an officer or em- 
plovee and after having become 
entitled to an immediate or future 
annuity under this Act shall, if he 
so elects at the time of commence- 
ment of such annuity, be paid, in 
lieu of an annuity computed under 
subsection (a), a life annuity 
equal to the sum of the following: 
(A) 2% per centum of the 
average salary, pay, or com- 
pensation received by him dur- 
ing any five consecutive years of 
allowable service at his option 
multiplied by the sum of the 
years, not exceeding fifteen, of 
iis service as an employee de- 
scribed in this subsection and of 
his allowable military or naval 
service; and 
(B) 1% per centum of such av- 
erage salary, pay, or compensa- 
tion multiplied by the years of 
his allowable service other than 
service used in computing an- 
nuity under clause (A). 
In no case shall an annuity 
computed under this subsection 
exceed an amount equal to 80 per 


centum of the highest average 
annual salary, pay, or compensa- 
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exceeding fifteen, performed as 
a congressional employee prior 
to his separation from service 
as a Member, other than any 
such service which he may 
elect to exclude; 


(3) 1% per centum of such av- 
erage salary multiplied by so 
much of his total service, other 
than service used in computing 
annuity under clauses (1) and 
(2), as does not exceed five 
years, performed prior to his sep- 
aration from service as a Mem- 
ber, and other than any such 
service which he may elect to 
exclude; and 

(4) 2 per centum of such av- 
erage salary multiplied by his 
total service, other than service 
used in computing annuity 
under clauses (1), (2), and (3), 

performed prior to his separa- 
on from service as a Member, 
and other than any such serv- 
ice which he may elect to ex- 
clude. 
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tion received by the officer or em- 
ployee during any five consecutive 
years of allowable service. No 
officer or employee shall be entitled 
to the benefits of this subsection 
unless (i) there shall have been 
deducted and withheld from his 
salary, pay, or compensation for 
the last five years of his allowable 
civilian service, or there shall have 
been deposited under section 9 
with respect to such last five 
years of service, the amounts 
specified in section 9, and (ii) the 
last eleven months of his allowable 
civilian service shall have been 
performed as an employee de- 
scribed in this subsection. Service 
performed prior to the date of 
enactment of this subsection shall 
not be counted for the purposes of 
this subsection in the case of any 
person not serving as an officer or 
employee described in this sub- 
section on such date unless such 
person performs at least eleven 
months of service as such an officer 
or employee subsequent to such 
date. Paragraphs (A) and (B) 
hereof shall also apply in the case 
of any person who was heretofore 
or is hereafter separated from 
the service with title to annuity 
and who hereafter serves as a 
Member of Congress. 
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In no case shall an annuity com- 
puted under this subsection exceed 
80 per centum of the basic salary 
that he is receiving at the time of 
such separation from the service, 
and in no case shall the annuity 
of a Member retiring under sec- 
tion 7 be less than (A) 40 per 
centum of the average salary or 
(B) the sum obtained under this 
subsection after increasing his 
Member service by the period 
elapsing between the date of 
separation and the date he attains 
the age of sixty years, whichever 
is the lesser, but this provision 
shall not increase the annuity of 
any survivor. 
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(d) The annuity as hereinbefore 
provided, for an employee retirin 
under section 6 (b) or 6 (d), shall 
be reduced by one-twelfth of 1 
per centum for each full month 
not in excess of thirty, one-eighth 
of 1 per centum for each full 
month in excess of thirty but not 
in excess of sixty, and one-sixth 
of 1 per centum for each full 
month in exeess of sixty, such 
employee is under the age of 
sixty years at date of separation. 

(e) The annuity as hereinbefore 
provided shall be reduced by 10 
per centum of any deposit de- 
scribed in section 4 (c) remaining 
unpaid, unless the employee or 
Member shall elect to eliminate 
the service involved for purposes 
of annuity computation. 

(f) Any employee or Member 
retiring under section 6, 7, or 8 
may at the time of retirement elect 
a reduced annuity, in lieu of the 
annuity as hereinbefore provided, 
and designate in writing his wife 
or husband to receive an annuity 
after the retired individual’s death 
computed as provided in section 
10 (a) (2). Phe annuity of the 
employee or Member making such 
election, excluding any increase 
because of retirement under sec- 
tion 7, shall be reduced by 10 
per centum of so much thereof as 
exceeds $2,400. 

(g) Any unmarried employee or 
Member retiring under section 6 
or 8, and found by the Commission 
to be in good health, may at the 
time of retirement elect a reduced 
annuity, in lieu of the annuity as 
hereinbefore provided, and desig- 
nate in writing a person having an 
insurable. interest in the employee 
or Member to receive an annuity 
after the retired individual’s death. 
The annuity payable to the em- 
ployee or Member making such 
election shall be reduced by 10 per 
centum of an annuity computed 
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COMPUTATION OF ACCREDITED 
SERVICE 


Sec. 5. Subject to the provi- 
sions of section 9 hereof, the aggre- 
gate period of service which forms 
the basis for calculating the 
amount of any annuity provided 
in this Act shall be computed from 
the date of original employment, 
whether as a classified or an un- 
classified officer or employee in the 
civil service of the United States, 
or in the service of the District of 
Columbia, including periods of 
service at different times and in 
one or more departments, branch- 
es, or independent offices, or the 
legislative branch of the Govern- 
ment, and periods of service as an 
officer or employee of the Colum- 
bia Institution for the Deaf, and 
of the Pan American Sanitary 
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as provided in section 9 and by 5 
per centum of an annuity so com- 
puted for each full five years the 
person designated is younger than 
the retiring employee or Member, 
but such total reduction shall not 
exceed 40 per centum. 

(h) The annuity as hereinbefore 
provided, for an employee who is a 
citizen of the United States, shall 
be increased by $36 multiplied by 
total service in the employ of 
either the Alaska Engineering 
Commission or The Alaska Rail- 
road in the Territory of Alaska 
between March 12, 1914, and July 
1, 1923, or in the employ of either 
the Isthmian Canal Commission 
or the Panama Railroad Company 
on the Isthmus of Panama be- 
tween May 4, 1904, and April 1, 
1914. 

(i) The annuity of an employee 
retiring under section 6 (c) shall 
be 2 per centum of the average 
salary multiplied by the total 
service: Provided, That the an- 
nuity shall not exceed 80 per 
centum of the average salary. 


CREDITABLE SERVICE 


Sec. 3. (a) An employee’s serv- 
ice for the purposes of this Act in- 
cluding service as a substitute in 
the postal service shall be credited 
from the date of original employ- 
ment to the date of the separation 
upon which title to annuity is 
based in the civilian service of the 
Government. Credit shall simi- 
larly be allowed for service in the 
Pan American Sanitary Bureau. 
No credit shall be allowed for any 
period of separation from the serv- 
ice in excess of three calendar days. 





4 
al 
z 
: 
é 
& 
: 
‘ 
¢) 
kt 
al 
a 
t 





ens 





80 LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 


Existine Law 


Bureau, and ‘also periods of serv- 
ice performed overseas under au- 
thority of the United States, and 
periods of honorable service in the 
Army, Navy, Marine Corps, or 
Coast Guard of the United States; 
in the case of an officer or em- 
ployee, however, who is eligible for 
and receives retired pay on ac- 
count of military or naval service, 
the period of service upon which 
such retired pay is based shall not 
be included, except that in the 
case of an officer or employee who 
is eligible for and receives retired 
pay on account of a service- 
connected disability incurred in 
combat with an enemy of the 
United States or resulting from an 
explosion of an instrument of 
war, the period of the military 
service shall be included: Pro- 
vided, That an officer or employee 
must have served for a total period 
of not less than five years exclusive 
of such military or naval service 
before he shall be eligible for 
annuity under this Act. Nothing 
in this Act shall be construed as to 
affect in any manner an officer’s or 
employee’s right to retired pay, 
pension, or compensation in addi- 
tion to the annuity herein pro- 
vided. 

In computing length of service 
for the purposes of this Act, all 
periods of separation from the 
service, and so much of any leaves 
of absence as may exceed six 
months in the aggregate in an 
calendar year, shall be excluded, 
except leaves of absence granted 
employees while performing active 
military or naval service in the 
Army, Navy, Marine Corps, or 
Coast Guard of the United States 
or while receiving benefits under 
the United States Employees’ 
Compensation Act, and in the 
case of substitutes in the Postal] 
Service credit shall be given from 
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(b) An employee or Member 
shall be allowed credit for periods 
of military service prior to the 
date of the separation upon which 
title to annuity is based; however, 
if an employee or Member is 
awarded retired pay on account of 
Military service, the period of ser- 
vice upon which such retired pay’ 
is based shall not be indluded: 
unless such retired pay is awarded 
on account of a service-connected 
disability incurred in line of duty 
or is awarded under title III of 
Public Law 810, Eightieth Con- 
gress, except that for purposes of 
section 9 te) (1), a Member (1) 
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date of original appointment as a 
substitute. 

No officer or employee to whom 
this Act applies who during the 
period of any war, or of any 
national emergency as proclaimed 
by the President or declared by the 
Congress, has left or leaves his 

sition to enter the armed forces 
of the United States shall be con- 
sidered as separated from such 
position for the purposes of this 
Act by reason of his service with 
the armed forces of the United 
States. This paragraph shall not 
be so construed as to prevent the 

ayment of refunds as provided 
by section 7 (a) ‘or 12 (b) of this 
Act. 

In determining the aggregate 
period of service upon which the 
annuity is to be based, the frac- 
tional part of a month, if any, in 
the total service shall be climi- 
nated. 

Notwithstanding any provision 
of law to the contrary, title to 
annuity payable from the civil 
service retirement and disability 
fund shall not arise from any 
separation unless the officer or 
employee so separated has been 
separated by death or has, within 
the two-year ghee immediately 
preceding such separation, com- 
pleted at least one year of credi- 
table civilian service during which 
he was subject to this Act. Any 
annuity rights based on a separa- 
tion which (a) terminated service 
meeting this requirement, or (b) 
occurred prior to this amendment, 
shall be restored upon separation 
from subsequent service which 
fails to meet said requirement. 
Any officer or employee who shall 
have given notice of his desire to 
come within the purview of this 
Act pursuant to the last paragraph 
of section 3 (2) of this Act shall be 
deemed for the purposes of this 


requirement to have been subject 
80910—b6——-6 
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shall be allowed credit only for 
periods of military service, not 
exceeding five years, plus any 
military service performed by the 
Member upon leaving his office, 
for the purpose of performing such 
service, during any war or national 
emergency proclaimed by the 
President or declared by the Con- 
gress and prior to his final separa- 
tion from service as Member and 
(2) may not receive credit for 
military service for which credit 
is allowed for the purposes of re- 
tired pay under any other pro- 
vision of law. Nothing in this 
Act shall affect the right of an 
employee or a Member to retired 
pay, pension, or compensation in 
addition to the annuity herein 
provided. 


(c) Credit shall be allowed for 
leaves of absence granted an em- 
ployee while I military 
service or while receiving benefits 
under the Federal Employees’ 
Compensation Act of September 
7, 1916, as amended. Except for 
a substitute in the postal service, 
there shall be excluded from credit 
so much of any other leaves of 
absence without pay as may ex- 
ceed six months in the aggregate 
in any calendar year. 
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to the provisions of this Act during 
any period of service or ek 
thereof ending not later than Sep- 
tember 30, 1954, with respect to 
which there shall have been de- 
posited the amounts specified in 
section 9. 

"No credit shall be allowed for 
any service subsequent to the date 
of the separation on which title to 
annuity is based. Any amounts 
deducted from salary for retire- 
ment purposes during such service 
shall upon separation be refunded 
to such officer or employee without 
interest, and shall be subject to 
redeposit as provided in section 
12 (b) (2) of this Act. Any such 
amount not so refunded to the 
officer or employee before his 
death shall be paid in the order of 
precedence prescribed in section 
12 (e). 
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(d) An employee who during 
the period of any war, or of any 
national emergency as proclaimed 
by the President or declared by the 
Congress, has left or leaves his 

sition to enter the military serv- 
ice shall not be considered, for the 

urposes of this Act, as separated 
rom his civilian position by reason 
of such military service, unless he 
shall apply for and receive a lump- 
sum benefit under this Act. 

(e) The total service of an em- 
ployee or Member shall be the full 
years and twelfth parts thereof, 
excluding from the aggregate the 
fractional part of a month, if any. 

(f) An employee must have 
completed at least five years of 
civilian service before he shall be 
eligible for annuity under this Act. 

(g) An employee or Member 
must have, within the two-year 
period preceding any separation 
from service, other than a separa- 
tion by reason of death or dis- 
ability, completed at least one 
year of creditable civilian service 
during which he was subject to 
this Act before he or. his survivors 
shall be eligible for annuity under 
this Act based on such separation. 
Failure to meet this service re- 
quirement. shall not deprive the 
individual or his survivors of any 
annuity rights which attached 
upon a previous separation. 

(h) An employee who (1) has 
at least five years’ Member service 
and (2) has served as a Member at 
any time after August 2, 1946, 
shall not be allowed credit for any 
service which is used in the com- 
putation of an annuity under 
section 9 (c). 
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DISABILITY RETIREMENT—MEDICAL 
EXAMINATION REQUIRED 


Sec. 6. Any officer or employee 
to whom this Act applies who shall 
have served for a total period of 
not less than five years computed 
as provided in section 5 of this Act, 
and who, before meeting the age 
and service requirements for re- 
tirement under section 1 (a) here- 
of, becomes totally disabled for 
useful and efficient service in the 
bare or class of position occupied 

y the officer or employee, by 
reason of disease or injury not due 
to vicious habits, intemperance, 
or willful misconduct on the part 
of the officer or employee, shall 
upon his own application or upon 
the request or order of the head 
of the department, branch, or in- 
dependent office concerned, be 
retired on an annuity computed in 
accordance with the provisions of 
section 4 hereof: Provided, That 

roof of freedom from vicious 

abits, intemperance, or willful 
misconduct for a period of more 
than five years next prior to be- 
coming so disabled for useful and 
efficient service, shall not be re- 
quired in any case. No officer or 
employee shall be retired under the 
provisions of this section unless 
examined by a medical officer of 
the United States, or a duly quali- 
fied physician or surgeon, or board 
of physicians or surgeons, desig- 
nated by the Civil Service Com- 
mission for that purpose, and 
found to be disabled in the degree 
and in the manner specified herein. 
No claim shall be allowed under 
the provisions of this section un- 
less the application for retirement 
shall have executed prior to 
the applicant’s separation from 
the service or within six months 
thereafter. The time limitation 
for execution of claims for retire- 
ments under the terms of this sec- 
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Sec. 7. (a) Any employee who 
completes five years of civilian 
service and who is found by the 
Commission to have become dis- 
abled shall, upon his own applica 
tion or upon application by his 
department or agency, be retired 
on an annuity computed as pro- 
vided in section 9. Any Member 
who completes five years of Mem- 
ber service and who is found by 
the Commission to have become 
disabled shall, upon his own appli- 
cation, be retired on an annuity 
computed as provided in section 9, 
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tion may be waived by the Civil 
Service Commission in case of an 
officer or employee who at the date 
of separation from service or 
within six months thereafter re- 
ceiving hospital treatment, but 
the application in such case must 
be filed with the Civil Service 
Commission not later than six 
months after the termination of 
such hospitalization; in the case 
of any such person heretofore 
separated from service, applica- 
tion may be filed within six months 
after the effective date of this Act. 
Such time limitation may similarly 
be waived in the case of an officer 
or employee who at the date of 
separation from service or within 
six months thereafter is mentally 
incompetent, but the application 
in such case must be filed with the 
Civil Service Commission within 
one year from the date of restora- 
tion of such person to competency 
or the appointment of a fiduciar 
whichever is the earlier. Such 
time limitation may also be waived 
in the case of an officer or employee 
whose disabling condition is essen- 
tially chronic, deteriorative, or 
progressive in nature and can 
reasonably be assumed to have 
existed at date of separation, but 
the application in such case must 
be filed with the Civil Service 
Commission within one year after 
the date of separation; in the case 
of any such person heretofore 
separated from service, applica- 
tion may be filed within six 
months after the effective date 
of this Act. 
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(b) No claim shall be allowed 
under this section unless the 
application is filed with the Com- 
mission prior to separation of the 
employee or Member from the 
service or within one year there- 
after. This time limitation may 
be waived by the Commission for 
an individual who at the date of 
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Every annuitant retired under 
the provisions of this section unless 
the disability for which retired be 
permanent im character, shall at 
the expiration of one year from 
the date of such retirement and 
annually thereafter, until reaching 

re sixty, be examined under the 
direction of the Civil Service Com- 
mission by a medical officer of the 
United States, or a duly qualified 
physician or surgeon, or board of 
a or surgeons designated 

y the Civil Service Commission 
for that purpose, in order to 
ascertain the nature and degree of 
the annuitant’s disability, if any. 
If an annuitant shall recover be- 
fore reaching age sixty and be 
restored to an earning capacity 
which would permit him to be 
appointed to some appropriate 
position fairly comparable in com- 
pensation to the position occupied 
at the time of. retirement, -pay 
ment of the annuity shall be con- 
tinued temporarily to afford the 
annuitant opportunity to seek 
such available position, but not 
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separation from service or within 
one year thereafter is mentally 
incompetent, if the application is 
filed with the Commission within 
one year from the date of restora- 
tion of such individual to com- 
petency or the appointment of a 
fiduciary, whichever is the earlier. 

(c) Each annuitant retired 
under this section or under section 
6 of the Act of May 29, 1930, as 
amended, unless his disability is 
permanent in character, shall at 
the expiration of one year from 
the date of such retirement and 
annually thereafter, until reaching 
age sixty, be examined under the 
direction of the Commission. If 
the annuitant fails to submit to 
examination as required under 
this section, payment of the an- 
nuity shall be suspended until 
continuance of the disability is 
satisfactorily established. 

(d) If such annuitant, before 
reaching age sixty, recovers from 
his disability or is restored to an 
earning capacity fairly comparable 
to the current rate of compensa- 
tion of the position occupied at 
the time of retirement, payment of 
the annuity shall cease (1) upon 
reemployment by the Govern- 
ment, (2) one year from the date 
of the medical examination show- 
ing such recovery, or (3) one year 
from the date of determination 
that he is so restored, whichever 
isearliest. Earning capacity shall 
be deemed restored if in each of 
two succeeding calendar years the 
income of the annuitant from 
key or self-employment or both 

equal at least 80 per centum 
of the current rate of compensa- 
tion of the position occupied im- 
mediately prior to retirement. 
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in any case exceeding one year 
from the date of the medical exam- 
ination showing such recovery. 
Should the annuitant fail to ap- 
pear for examination as required 
under this section, payment of the 
annuity shall be suspended until 
continuance of the disability shall 
have been satisfactorily estab- 
lished. The Civil Service Com- 
mission may order or direct at 
any time such medical or other 
examination as it shall deem 
necessary to determine the facts 
relative to the nature and degree 
- Of disability of any officer or em- 
ployee retired on an annuity 
under this section. 


If a recovered disability an- 
nuitant whose annuity is dis- 
continued subsequent to June 30, 
1945, shall fail to obtain reem- 
ployment in any position included 
in the provisions of this Act, 
he shall be considered as having 
been separated from the service 
within the meaning of section 7 
of this Act as of the date he was 
retired for disability and shall, 
after the discontinuance of the 
disability annuity, be entitled to a 
deferred annuity in accordance 
with the provisions of such section. 

No person shall be entitled to 
receive an annuity unit the pro- 
visions of this Act, and compensa- 
tion for injury or disability to 
himself under the provisions of the 
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(e) If such annuitant whose 
annuity is discontinued under 
subsection (d) is not reemployed 
in any position included in the 
provisions of this Act, he shall be 
considered, except for service cred- 
it, as having been involuntarily 
separated from the service for the 
purposes of this Act as of the 
date of discontinuance of the 
disability annuity and shall, after 
such discontinuance, be entitled 
to annuity in accordance with the 
applicable provision of this Act. 

(f) No person shall be entitled 
to receive an annuity under this 
Act and compensation for injury 
or disability to himself under the 
Federal Employees’ Compensation 
Act of September 7, 1916, as 
amended, covering the same period 
of time. This provision shall not 
bar the right of any claimant 
to the greater benefit conferred 
by either Act for any part of the 
same period of time. Neither 
this provision nor any provision in 
such Act of September 7, 1916, as 
amended, shall deny to any person 
an annuity accruing to such person 
under this Act on account of 
service rendered by him, or deny 
any concurrent benefit to such 
person under such Act of Septem- 
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Act of September 7, 1916, entitled 
“An Act to provide compensation 
for employees of the United States 
suffering injuries while in the 
pebet ages of their duties, and 
or other purposes,” covering the 
same period of time; but this 
provision shall not be so construed 
as to bar the right of any claimant 
to the greater benefit conferred 
by either Act for any part of the 
same period of time, nor shall this 
provision nor any provision in such 
Act of September 7, 1916, be 
construed as to deny to any person 
an annuity accruing to such person 
under this Act on account of 
service rendered by him, or to 
deny any concurrent benefit to 
such person under such Act of 
September 7, 1916, on account 
of the death of any other person, 
Fees for examinations made 
under the provisions of this sec- 
tion, by physicians or surgeons 
who are not medical officers of 
the United States, shall be fixed 
by the Civil Service Commission, 
and such fees, together with the 
employee’s reasonable traveling 
and other expenses incurred in 
order to submit to such examina- 
tions, shall be paid out of the 
appropriations for the cost of ad- 
ministering this Act. 
Notwithstanding any provision 
of law to the contrary, the right 
of any person entitled to an an- 
nuity under this Act shall not be 
affected because such person has 
received an award of compensation 
in a lump sum under section 14 of 
the Act entitled “An Act to pro- 
vide compensation for employees 
of the United States sufferin 
injuries while in the performance 
of their duties and for other pur- 
poses,”’ approved September 7, 
1916, as amended, except that 
where such annuity is payable on 
account of the same disability for 
which compensation under such 
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ber, 7, 1916, as amended, on ac- 
count of the death of any other 
person, 


(g) Notwithstanding any provi- 
sion of law to the contrary, the 
right of any person entitled to 
an annuity under this Act shall 
not be affected because such per- 
son has received an award of 
compensation in a lump sum under 
section 14 of the Act of September 
7, 1916, as amended, except that 
where such annuity is payable on 
account of the same disability for 
which compensation under such 
section has been paid, so much of 
such compensation as has been 
paid for any period extended be- 
yond the date such annuity be- 
comes effective, as determined by 
the Department of Labor, shall be 
refunded to the Department of 
Labor, to be covered into the 
Federal Employees’ Compensa- 
tion Fund. Before such person 


g shall receive such annuity he shall 


(1) refund to such Department the 
amount representing such com- 
muted payments for such ex- 
tended period, or (2) authorize the 
deduction of such amount from the 
seeuey pavaite to him under this 
Act, which amount shall be trans- 
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section of such Act of September 
7, 1916, has been paid, so much of 
such compensation as has been 
paid for any period extended be- 
yond the date such annuity be- 
comes effective, as determined by 
the United States Employees’ 
Compensation Commission, shall 
be refunded to the United States 
Employees’ Compensation Com- 
mission, to be covered into the 
Employees’ Compensation Fund. 
Before such person shall receive 
such annuity he shall (1) refund 
to such Commission the amount 
representing such commuted pay- 
ments for such extended period, or 
(2) authorize the deduction of such 
amount from the annuity payable 
to him under this Act, which 
amount shall be transmitted to 
such Commission for reimburse- 
ment to such fund. Deductions 
from such annuity may be made 
from accrued and accruing pay- 
ments, or may be prorated against 
and paid from accruing payments 
in such manner as_ the United 
States Employees’ Compensation 
Commission shall determine, 
whenever it finds that the financial 
circumstances of the annuitant 
are such as to warrant such de- 
ferred refunding. 


SEPARATION FROM THE SERVICE 


Sec. 7. (a) Should any officer 
or employee to whom this Act 
applies after having rendered five 
years of civilian service, computed 
as prescribed in section 5 of this 
Act, but less than twenty years of 
creditable civilian service and 
before becoming eligible for retire- 
ment under section 1 (a) of this 
Act become separated from the 
service, such officer or employee 
shall be paid as he may elect. (A) 
a deferred annuity beginning at 
the age of sixty-two years, or the 
age at separation if beyond the age 
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mitted to such Department for 
reimbursement to such fund. De- 
ductions from such annuity may 
be made from accrued and accru- 
ing payments, or may be prorated 
against and paid from accruing 
paraients in such manner as the 

epartment of Labor shall deter- 
mine, whenever it finds that the 
financial circumstances of the an- 
nuitant are such as to warrant 
such deferred refunding, 


LUMP-SUM BENEFITS 


Sec. 11. (a) Any employee who 
is separated or transferred to a 
position not within the purview of 
this Act after he has completed 
five but less than twenty years of 
service, and any Member who is 
separated after he has completed 
five but less than twenty years of 
Member service, shall upon appli- 
cation therefor be paid the lump- 
sum credit, Any employee who is 
separated or transferred to a 
position not within the purview of 
this Act before he has completed 
five years’ service, and any Mem- 
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of sixty-two, computed as pro- 
vided in section 4 (a) of this Act, or 
(B) the total amount credited to 
his individual account together 
with interest at 4 per centum per 
annum to December 31, 1947, and 
3 per centum per annum thereafter 
compounded on December 31 of 
each year to date of separation. 

(b) Should any officer or em- 
ployee to whom this Act applies, 
after having rendered at least 
twenty years of creditable civilian 
service and before becoming elig- 
ible for retirement under section 
1 (a) of this Act become separated 
from the service, such officer or 
employee shall be paid a deferred 
annuity beginning at the age of 
sixty-two years, or the age at sep- 
aration if beyond the age of sixty- 
two, computed as provided in sec- 
tion 4 (a). 

(c) All amounts returned to an 
officer or employee under this sec- 
tion must upon reinstatement, re- 
transfer, or reappointment to a 
position within the purview of this 
Act, be redeposited, together with 
interest at 4 per centum per annum 
to December 31, 1947, and 3 per 
centum per annum thereafter, 
compounded on December 31 of 
each year, by such officer or em- 
ployee before he may receive any 
credit for the service covered by 
the refund. Such interest shall 
not be required for any period 
during which the officer or em- 
ployee is separated from the serv- 
ice. 
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ber who is separated before he has 
completed five years of Member 
service, shall be paid the lump- 
sum credit. The receipt of pay- 
ment of the lump-sum credit by 
the individual shall void all annu- 
ity rights under this Act, unless 
and until he shall be reemployed 
in the service subject to this Act. 

(b) Each present or former em- 
ployee or Member may, under 
regulations prescribed by the Com- 
mission, designate a beneficiary or 
beneficiaries for the purposes of 
this Act. 

(c) Lump-sum benefits author- 
ized under subsections (d), (e), 
and (f) of this section shall be paid 
in the following order of preced- 
ence to such person or persons sur- 
viving the employee or Member 
and alive at the date title to the 
payment arises, and such payment 
shall be a bar to recovery by any 
other person: 


First, to the beneficiary or bene- 
ficiaries designated by the em- 
ployee or Member in a writing re- 
ceived in the Commission prior to 
his death; 

Second, if there be no such bene- 
ficiary, to the widow or widower 
of the employee or Member; 

Third, if none of the above, to 
the child or children of the em- 
ployee or Member and descend- 
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ants of deceased children by repre- 
sentation ; 

Fourth, if none of the above, to 
the parents of the employee or 
Member or the survivor of them; 

Fifth, if none of the above, to 
the duly appointed executor or 
administrator of the estate of the 
employee or Member; 

Sixth, if none of the above, to 
other next of kin of the employee 
or Member as may be determined 
by the Commission to be entitled 
under the laws of the domicile of 
the individual at the time of his 
death. 

(d) If an employee or Member 
dies (1) without a survivor, or (2) 
with a survivor or survivors and 
the right of all survivors shall 
terminate before claim for sur- 
vivor annuity is filed, or if a former 
employee or Member not retired 
dies, the lump-sum credit shall be 
paid. 
(e) If all annuity rights under 
this Act based on the service of a 
deceased employee or Member 
shall terminate before the total 
annuity paid equals the lump-sum 
credit, the difference shall be 
paid, 

(f) If an annuitant dies, an 
annuity accrued and unpaid shall 
be paid. 

(g) Any annuity accrued and 
unpaid upon the termination (other 
than by death) of the annuity of 
any annuitant or survivor an- 
nuitant shall be paid to such 
person. Any survivor annuity 
accrued and unpaid upon the 
death of any survivor annuitant 
shall be paid in the followin 
order of precedence, and suc 
— shall be a bar to recovery 

y any other person: 

First, to the duly appointed 
executor or administrator of the 
estate of the survivor annuitant, 

Second, if there is no such 
executor or administrator, pay- 
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BENEFITS EXTENDED TO THOSE 
ALREADY RETIRED 


Sec. 8. (a) In the case of any 
officer or employee who before 
the effective date of this Act shall 
have been retired on annuity 
under the provisions of the Act 
of May 22, 1920, as amended, or 
section 8 (a) of the Act of June 
16, 1933, the annuity shall be in- 
creased, effective on the first day 
of the second month following the 
month in which this Act is en- 
acted by 25 per centum or $300, 
whichever is the lesser: Provided, 
That each such annuitant may, 
prior to the effective date herein 
prescribed, elect to retain his or 
her present annuity, in lieu of the 
increased annuity provided by 
this section, and name his wife or 
her husband to receive upon his 
or her death one-half of his or her 
present annuity but not to exceed 
$600 per annum during the re- 
mainder of the life of such surviv- 
ing husband or wife and upon the 
death of such survivor no further 
annuity shall be due or payable. 
Any such annuitant who died 
during the period beginning on 
February 29, 1948, and ending on 
April 30, 1948, leaving a surviving 
wife or husband, shall be deemed 
to have made the election author- 
ized in the foregoing proviso and 
to have named such wife or hus- 
band to receive an annuity as pro- 
vided in such proviso, but no such 
annuity shall me due or pay- 
able to such wife or husband prior 
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ment may be made, after the 
expiration of thirty days from the 
date of death of such survivor 
annuitant, to such next of kin 
of the survivor annuitant as may 
be determined by the Commission 
to be entitled under the laws of 
the survivor annuitant’s domicile 
at the time of his death. 
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to April 1, 1948. Except as pro- 
vided in this section, the amend- 
ments made by this Act shall not 
apply in the case of officers and 
employees retired prior to the 
effective date of this Act. 

In case any officer or employee 
shall have been separated subse- 
quent to January 23, 1942, and 
prior to the effective date of this 
Act and have acquired title to 
annuity under section 7 of the Act 
of May 29, 1930, as amended, be- 
ginning after such effective date, 
his rights shall be determined and 
annuity computed as though this 
Act had not been enacted: Pro- 
vided, That any such officer or 
employee who has completed less 
than twenty years’ civilian service 
may elect to forfeit his right to such 
annuity and elect to receive in 
lieu thereof the amount credited 
to his individual account together 
with interest compounded on De- 
cember 31 of each year at the rate 
of 4 per centum to the date of his 
separation or December 31, 1947, 
whichever may be the earlier, and 
at the rate of 3 per centum for any 
period thereafter before April 1, 
1948: Provided further, That if the 
separation of such officer or em- 
ployee was involuntary, not by 
removal for cause on charges of 
misconduct or delinquency, the 
total amount of deductions, with 
such interest, shall be returned. 

In the case of any officer or em- 
ployee who, prior to the effective 
date of this Act, shall have been 
retired on an annuity under the 
provisions of the Alaska Railroad 
Retirement Act, as amended, the 
Canal Zone Retirement Act, as 
amended, or section 8 (b) of the 
Act of June 16, 1933, the annuity 
shall be increased effective April 
1, 1948, by 25 per centum or $300 
whichever is the lesser: Provided, 


That each such annuitant may, - 


prior to the expiration of sixty 
days following the date of enact- 
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ment of this paragraph, elect to 
retain his or her present annuity, 
in lieu of the increased annuity 
provided by this paragraph, name 
his wife or her husband to receive 
upon his or her death one-half 
of his or her present annuity but 
not to exceed $600 per annum dur- 
ing the remainder of the life of 
such survivor and upon the death 
of such survivor no further an- 
nuity shall be due or payable. 
Any such annuitant who shall have 
died between the effective date of 
this Act and the expiration of the 
said sixty-day period after the 
enactment of this paragraph leav- 
ing a surviving wife or husband 
shall be deemed to have named 
such wife or husband to receive an 
annuity as provided herein, but no 
such annuity shall become payable 
to such wife or husband prior to 
the date of enactment of this para- 
graph. Except as provided in 
this paragraph, the phir ee of 
this Act shall not apply in the case 
of officers and employees of The 
Alaska Railroad, Territory of 
Alaska, or officers and employees 
of the Panama Canal or the Pan- 
ama Railroad Company (1) retired 
prior to the effective date of this 
Act, or (2) separated prior to such 
date, in which case their refund or 
annuity rights shall be determined 
as though the Alaska Railroad 
Retirement Act and the Canal 
Zone Retirement Act had not been 
repealed: Provided, That there 
shall be deemed applicable as of 
July 29, 1942, to such officers and 
employees of the Panama Canal 
and the Panama Railroad Com- 
pany, the provisions of the Act of 
July 30, 1947 (61 Stat. 521), re- 
specting the return of amounts 
deducted from compensation, 

(b) (1) In the case of any retired 
officer or employee mentioned in 
the first paragraph of subsection 
(a) who dia not elect a survivor’s 
annuity in accordance with the 
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proviso in such subsection, there 
shall be payable upon his or her 
death, to his or her wife or husband 
to whom the annuitant was mar- 
ried before April 1, 1948, an annu- 
ity equal to one-half of his or her 
present annuity (excluding the in- 
crease therein under subsection 
(a) ), but not to exceed $600 per 
annum, during the remainder of 
the life of such survivor. The 
provisions of this paragraph shall 
apply in the case of any such 
annuitant who died subsequent to 
April 30, 1948. 

(2) Any such retired officer or 
employee who elected a survivor’s 
annuity in accordance with the 
proviso in subsection (a) shall be 
paid an increase in his annuity of 
25 per centum or $300 whichever 
is the lesser. 

(c) (4) The annuity of any 
retired employee or of any sur- 
vivor of a deceased or retired 
employee who, before the date 
of enactment of this amendment, 
was receiving or entitled to re- 
ceive an annuity from the civil- 
service retirement and disability 
fund, shall be increased, effective 
on the first day of the second 
month following enactment of 
this amendment, by $36 for each 
full six-month period elapsed be- 
tween the commencing date of 
annuity and October 1, 1952: 
Provided, That such increase in 
annuity shall not exceed the 
smallest of the following amounts: 
(1) $324, (2) 25 per centum of 
the annuity, including annuity 
purchased by voluntary contribu- 
tions under the second paragraph 
of section 10 of this Act, as of 
August 31, 1952, or (3) the sum 
necessary to increase such an- 
nuity, exclusive of annuity pur- 
chased by voluntary contributions 
under the second paragraph of 
section 10 of this Act, to $2,160: 
And provided further, That the 
increases to retired employees 
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provided by this subsection shall 
not operate to increase the an- 
nuities of their survivors. 

(2) The increases in annuity 
rovided by this subsection shall 
e paid from the civil-service 

retirement and disability fund. 

(d) (1) The annuity of any per- 

son who now or hereafter is re- 
ceiving or entitled to receive an 
annuity from the civil-service re- 
tirement and disability fund shall 
be increased, effective on the first 
day of the second month following 
enactment of this amendment or 
on the commencing date of an- 
nuity, whichever is later, in ac- 
nnn with the following sched- 
ule: 





Annuity notin; Annuity in 
If annuity com- | excess of $1,500 | excess of $1,500 

meénces between— (shall be increased| shall be in- 

by— creased by— 





August 20, 1920, | 12 per centum 8 per centum, 
and June 30, 


1955. 
July 1, 1955, and | 10 per centum__| 7 per centum. 
December 31, 


1955. 
January 1, 1956, | & per centum___| 6 per centom. 
and June 30, 


1955. 
July 1, 1986, and | 6 per centam.__| 4 per centam. 
cpeemiber 31, 


1956. 
January 1, 1957, | 4percentum._.| 2 per centum. 
and June 30, 


1957. 
July 1, 1957, and | 2 per centum._./ 1 per centum. 
Wattles 31, 
1957. 











Such increase in annuity shall not 
exceed the sum necessary to in- 
crease such annuity, exclusive of 
annuity purchased by voluntary 
contributions under the second 
paragraph of section 10 of this 
Act, to $4,104. The monthly in- 
stallment of each annuity so in- 
creased shall be fixed at the near- 
est dollar. 

(2) The increases provided by 
this subsection, when added to the 
annuities of retired employees, 
shall not operate to increase the 
annuities of their survivors, except 
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that the annuity of any such sur- 
vivor who becomes entitled to an- 
nuity shall be increased by the 
per centum provided in subsection 
(d) (1) of this section appropriate 
to the commencing date of such 
survivor’s annuity. 


CREDIT FOR PAST SERVICE 


Sec. 9. Each officer or employee 
within the purview of this Act 
shall deposit, with interest at 4 

er centum per annum to Decem- 
oa 31, 1947, and 3 per centum per 
annum thereafter, compounded on 
December 31 of each year, to the 
credit of the “civil-service retire- 
ment and disability fund” a sum 
equal to 2% per centum of his 
basic salary, pay, or compensation 
received for services rendered after 
July 31, 1920, and prior to July 1, 
1926; 3% per centum of the basic 
salary, pay, or compensation for 
services rendered from and after 
July 1, 1926, and prior to July 1, 
1942; 5 per centum of said basic 
pay, salary, or compensation for 
services rendered from and after 
July 1, 1942, and prior to the first 
day of the first pay period which 
begins after June 30, 1948, and 
also 6 per centum thereafter, cov- 
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DEFERRED RETIREMENT 


Suc. 8. (a) Any employee who 
is separated from the service or 
transferred to a position not 
within the purview of this Act 
after completing five years of 
civilian service may be paid an 
annuity beginning at the age of 
sixty-two years computed as pro- 
vided in section 9, 

(b) Any Member who is sepa- 
rated from the service as a Mem- 
ber after completing five years of 
Member service may be paid an 
annuity beginning at the age of 
sixty-two years, computed as pro- 
vided in section 9. 


DEDUCTIONS AND DEPOSITS 


Sec. 4. (a) From and after the 
first day of the first pay period 
which begins after December 31 
1956, there shall be deducted and 
withheld from each employee’s 
basic salary an amount equal to 
7 per centum of such basic salary 
and from each Member’s basic 
salary an amount equal to 8 per 
centum of such basic salary. 
From and after the first day of the 
first pay period which begins after 
June 30, 1957, an equal sum shall 
also be contributed from the re- 
spective appropriation or fund 
which is used for payment of his 
salary, pay or compensation, or 
in the case of an elected official 
from such wd pom or fund 
as may be available for payment of 


other salaries of the same office or 
establishment. The amounts so 
deducted and withheld by each 
department or agency, together 
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ering service during which no 
deductions were withheld for de- 
posit in the said fund, including 
any case in which such deductions 
are required to be made but are 
not made due to error on the part 
of the employing agency and such 
error being made without the 
knowledge of the employee af- 
fected by the mistake. Such in- 
terest shall not be required for any 
period during which the officer or 
employee is separated from the 
service. Each such officer or em- 
ployee may elect to make such 
deposits in installments during the 
continuance of his service in such 
amounts and under such condi- 
tions as may be determined in each 
instance by the Civil Service 
Commission. The amount so de- 
posited shall be credited to the 
individual account of the officer or 
employee in the said fund. Not- 
withstanding the failure of an 
officer or employee to make such 
deposit, credit shall be allowed for 
the service rendered, but the 
annuity of such employee shall 
be reduced by an amount equal to 
10 per centum of the amount of 
such deposit, unless the officer or 
employee shall elect to eliminate 
such service entirely from credit 
under this Act: Provided, That no 
deposit shall be required for any 
service rendered prior to August 
1, 1920, or for periods of honorable 
service in the Army, Navy, Marine 
Corps, or Coast Guard of the 
United States or for any service 
rendered for the Panama Railroad 
Company prior to January 1, 1924. 

(b) Each employee or Member 
shall be deemed to consent and 
agree to such deductions from 
basic salary, and payment. less 
such deductions shall be a full 
and complete discharge and ac- 
quittance of all claims and de- 
mands whatsoever for all regular 
services during the period covered 
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with the amounts so contributed, 
shall, in accordance with such pro- 
cedures as may be prescribed by 
the Comptroller General of the 
United States, be deposited by the 
department or agency in the Treas- 
ury of the United States to the 
credit of the fund. There shall 
also be so credited all deposits 
made by employees or Members 
under this section. Amounts con- 
tributed under this subsection 
from nperienetione of the Post 
Office Department shall not be 
considered as costs of providing 
postal service for the purpose of 
establishing postal rates. 
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by such payment, except the right 
to the benefits to which he shall 
be entitled under this Act, not- 
withstanding any law, rule, or 
regulation affecting the individ- 
ual’s salary. 

(c) Each employee or Member 
credited with civilian service after 
July 31, 1920, for which, for any 
reason whatsoever, no retirement 
deductions or deposits have been 
made, may deposit with interest 
an amount equal to the following 
percentages of his basic salary 
received for such service: 
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Percent- 
age of 
basic 
salary Service period 
Employee. 2% August 1, 1920, to 
June 30, 1926. 
34% July 1, 1926, to June 
30, 1942. 
° July 1, 1942, to June 
30, 1948. 
6 July 1, 1948, to De- 
cember 31, 1956. 
7 After December 31, 
1956. 
Member 2% August 1, 1920, to 
for Mem- June 30, 1926. 
ber ser- 
vice. 
3%) July 1, 1926, to June 
30, 1942. 
5 July 1, 1942, to Au- 
gust 1, 1946. 
6 August 2, 1946, to 
December 31, 
1956. 
After December 31, 
1956. 


(d) Each employee or Member 
who has received a refund of re- 
tirement deductions under this or 
any other retirement system estab- 
lished for employees of the Govern- 
ment covering service for which he 
may be allowed credit under this 
Act may deposit the amount re- 
ceived, with interest. No credit 
shall be allowed for the service 
covered by the refund until the 
deposit is made. 

(e) Interest under subsection 
(c) or (d) shall be computed from 
the midpoint of each service period 
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DEDUCTIONS AND DONATIONS 


Sec. 10. Beginning as of July 1, 
1942, there shall be deducted and 
withheld from the basic salary, 
pay, or compensation of each offi- 
cer or employee to whom this Act 
applies a sum equal to 5 per 
centum of such officer’s or em- 
ployee’s basic salary, pay, or com- 
pensation: Provided, That from 
and after the first day of the first 
pay period which begins after 
June 30, 1948, there shall be de- 
ducted and withheld from the 
basic salary, pay, or compensa- 
tion of each officer or employee to 
whom this Act applies a sum equal 
to 6 per centum of such officer’s or 
employee’s basic salary, pay, or 
compensation. The amounts so 
deducted and withheld from the 
basic salary, pay, or compensation 
- of each officer or employee shall, 
in accordance with such procedure 
as may be prescribed by the Comp- 
troller General of the United 
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included in the computation, or 
from the date refund was paid, to 
the date of deposit or commencing 
date of annuity, whichever is 
earlier. The interest shall be com- 
puted at the rate of 4 per centum 
per annum to December 31, 1947, 
and 3 per centum per annum there- 
after compounded annually. Such 
deposit may be made in one or 
more installments 

(f) Under such regulations as 
may be prescribed by the Com- 
mission, amounts deducted under 
subsection (a) and deposited un- 
der subsections (c) and (d) shall 
be entered on individual retire- 
ment records. 

(g) No deposit shall be re- 
quired for any service prior to 
August 1, 1920, for periods of 
military service or for any service 
for the Panama Railroad Com- 
pany prior to January 1, 1924. 


ADDITIONAL ANNUITIES 


Sec. 12. (a) Any employee or 
Member may, under regulations 
prescribed by the Commission, 
voluntarily contribute additional 
sums in multiples of $25, but the 
total may not exceed 10 per 
centum of his basic salary for his 
creditable service from and after 
August 1, 1920. The voluntary 
contribution account in each case 
shall be the sum of such unre- 
funded contributions, plus interest 
at 3 per centum per annum com- 
pounded annually to date of 
separation or transfer to a position 
not within the purview of this Act 
or, in case of an individual who is 
separated with title to a deferred 
annuity and does not claim the 
voluntary contribution account, 
to the commencing date fixed for 
such deferred annuity or date of 
death, whichever is earlier. 
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States, be deposited in the Treas- 
ury of the United States to the 
credit of the civil-service retire- 
ment and disability fund created 
by the Act of May 22, 1920, and 
said fund is hereby appropriated 
for the payment of annuities, 
refunds, and allowances as pro- 
vided in this Act. 

Any officer or employee may at 
his option and under such regula- 
tions as may be prescribed by the 
Civil Service Commission deposit 
additional sums in multiples of $25 
but not to exceed 10 per centum of 
his annual basic salary, pay, or 
compensation, for service rendered 
since August 1, 1920, which 
amount together with interest 
thereon at 3 per centum per annum 
compounded as of December 31 
of each year, shall, at the date of 
his retirement, be available to 
purchase, as he shall elect and in 
accordance with such rules and 
regulations as may be prescribed 
by the Civil Service Commission, 
an annuity in addition to the an- 
nuity provided by this Act. The 
life annuity shall consist of $7 for 
each $100, increased by 20 cents 
for each full year, if any, such 
officer or employee is over the age 
of 55 years at the date of retire- 
ment. In the event of death or 
separation from the service of such 
officer or employee before becom- 
ing eligible for retirement on 
annuity, the total amount so de- 
posited, with interest at 3 per 
centum per annum to date of death 
or separation compounded on 
December 31 of each year, shall be 
refunded in accordance with the 

rovisions of section 12 of this Act. 

n case a retired employee who is 
receiving a life annuity under this 
paragraph shall die without having 
received in annuity purchased b 
the total amount so depouited. 
with interest at 3 per centum per 
annum compounded on December 
31 of each year, to date of retire- 
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(b) Such voluntary contribu- 
tion account shall be used to 
purchase at retirement an annuity 
in addition to the annuity other- 
wise provided. For each $100 in 
such voluntary contribution ac- 
count, the additional annuity shall 
consist of $7, increased by 20 cents 
for each full year, if any, such 
employee or Member is over the 
age of fifty-five years at the date 
of retirement. 
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ment, the difference shall be paid, 
upon the establishment of a valid 
claim therefor, in the order of 
precedence prescribed in section 
12 (e). 

The Secretary of the Treasury is 
hereby authorized and empowered 
in carrying out the provisions of 
this Act to supplement the indi- 
vidual contributions of employes 
with moneys received in the form 
of donations, gifts, legacies, or 
bequests, or otherwise, and to 
receive, deposit, and invest for the 
purposes of this Act all moneys 
which may be contributed by pri- 
vate individuals or corporations or 
organizations for the benefit of 
civil-service employees generally. 


Every-employee coming within 
the provisions of this Act shall be 
deemed to consent and agree to 
the deductions from salary, pay, or 
compensation as provided herein, 
and payment less such deductions 
shall be a full and complete dis- 
charge and acquittance of all 
claims and demands whatsoever 
for all regular services rendered by 
such employee during the period 
covered by such payment, except 
the right to the benefits to which 
he shall be entitled under the 
provisions of this Act, notwith- 
standing the provisions of sections 
167, 168, and 169 of the Revised 
Statutes of the United States, and 
of any other law, rule, or regula- 
tion affecting the salary, pay, or 
compensation of any person or 
persons employed in the civil 
service to whom this Act applies. 
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(c) A retiring employee or Mem- 
ber may elect a reduced additional 
annuity in lieu of the additional 
annuity described in subsection (b) 
and designate in writing a person 
to receive after his death an an- 
nuity of 50 per centum of his re- 
duced additional annuity. The 
additional annuity of the employee 
or Member making such election 
shall be reduced by 10 per centum, 
and by 5 per centum for each full 
five years the person designated is 
younger than the retiring em- 
ployee or Member, but slieh total 
reduction shall not exceed 40 per 
centum. 

(d) Any employee or Member 
who is separated from the service 
before becoming eligible for im- 
mediate or deferred annuity or 
who transfers to a position wherein 
he does not continue subject to 
this Act shall be paid the volun- 
tary contribution account. Any 
employee or Member who is 
separated from the service after 
becoming eligible for a deferred 
annuity under section 8 may elect 
to receive, in lieu of additional 
annuity, the voluntary contribu- 
tion account, provided his separa- 
tion occurs and application for 
payment is filed with the Commis- 
sion at least thirty-one days before 
the commencing date of annuity. 

(e) If any present or former 
employee or Member not retired 
dies, the voluntary contribution 
account shall be paid under the 
provisions of section 11 (c). Lf all 
additional annuities or any right 
thereto based on the voluntary 
contribution account of a deceased 
employee or Member terminate 
before the total additional annuity 
paid equals such account, the 





: 
wd 
rs 
: 
2 
:: 
e 
é 
: 
Hi) 
cy 
ul 
z 
m 











102 LIBERALIZED CIVIL SERVICE RETIREMENT BENEFITS 


Existrine Law 


INVESTMENTS AND ACCOUNTS 


Sec. 11. The Secretary of the 
Treasury shall invest from time to 
time, in interest-bearing securities 
of the United States or Federal 
farm-loan bonds, such portions of 
the ‘‘civil-service retirement and 
disability fund”’ as in his judgment 
may not be immediately required 
for the payment of annuities, re- 
funds, and allowances as herein 
provided, and the income derived 
from such investments shall con- 
stitute a part of said fund for the 
purpose of paying annuities and of 
carrying out the provisions of sec- 
tion 12 of this Act. 
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difference shall be paid under the 
provisions of s+ction 11 (c). 


CIVIL SERVICE RETIREMENT 
AND DISABILITY FUND 


Src. 17. (a) The fund is hereby 
appropriated for the payment of 
benefits as provided in this Act. 

(b) The Secretary of the Treas- 
ury is hereby authorized to accept 
and credit to the fund moneys re- 
ceived in the form of donations, 
gifts, legacies, or bequests, or 
otherwise contributed for the bene- 
fit of civil-service employees 
generally, 

(c) The Secretary of the Treas- 
ury shall immediately invest in 
interest-bearing securities of the 
United States, such currently avail- 
able portions of the fund as are 
not immediately required for pay- 
ments from the fund, and the in- 
come derived from such invest- 
ments shall constitute a part of the 


fund. 


(d) The purposes for which 
obligations of the United States 
may be issued under the Second 
Liberty Bond Act, as amended, 
are hereby extended to authorize 
the issuance at par of public-debt 
obligations for purchase by the 
f ten § Such obligations issued for 
purchase by the fund shall have 
maturities fixed with due regard 
for the needs of the fund and bear 
interest at a rate equal to the 
average rate of interest computed 
as to the end of the calendar month 
next preceding the date of such 
issue, borne by all marketable 
interest-bearing obligations of the 
United States then forming a part 
of the public debt that are not due 
or callable until after the expira- 
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RETURNS Of AMOUNTS DEDUCTED 
FROM SALARIES 


Sec. 12. (a) Under such regula- 
tions as may be prescribed by the 
Civil Service Commission the 
amounts deducted and withheld 
from the basic salary, pay, or 
compensation of each officer or 
employee for credit to the “civil- 
service retirement and disability 
fund” created by the Act of May 
22, 1920, covering service from 
and after August 1, 1920, shall be 
credited to an individual account 
of such officer or employee. 


(b) (1) In the case of any officer 
or employee to whom this Act 
applies who shall become abso- 
lutely separated from the service 
before he shall have completed an 
aggregate of five years of service 
computed as prescribed in section 
5 of this Act, or who shall be trans- 
ferred to a position not within the 
purview of this Act, the amount 
credited to his individual account 
together with interest at 4 per 
centum per annum to December 
31, 1947, and 3 per centum per 
annum thereafter compounded on 
December 31 of each year to date 
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tion of five years from the date of 
original issue; except that where 
such average rate is not a multiple 
of one-eighth of 1 per centum, the 
rate of interest of such obligations 
shall be the multiple of one-eighth 
of 1 per centum nearest such 
average rate. Such obligations 
shall be issued for purchase by the 
fund only if the Secretary of the 
Treasury determines that the pur- 
chase in the market of other 
interest-bearing obligations of the 
United States,“or of obligations 
guaranteed as to both principal 
and interest by the United States 
on original issue or at the market 
price, is not in the public interest. 


SURVIVOR ANNUITIES 


Sec. 10. (a) (1) If a Member or 
employee dies after having retired 
under any provision of this Act 
and is survived by a wife or hus- 
band to whom he or she was mar- 
ried at the time of retirement, 
such wife or husband shall be paid 
an annuity equal to (1) 50 per 
centum of so much of an annuity 
computed as provided in subsec- 
tions (a), (b), (ec), (d), and (e) of 
section 9, as may apply with re- 
spect to the annuitant, as does not 
exceed $2,400. 

(2) If a member or employee 
dies after having retired under 
any provision of this Act and is 
survived by a wife or husband 
designated under section 9 (f) such 
wife or husband shall be paid an 
annuity (in addition to any annu- 
ity payable under paragraph (1)) 
pr jos to 50 per centum of so much 
of an annuity computed as pro- 
vided in subsections (a), (b), (ce), 
(d), and (e) of section 9, as ma 
apply with respect to the annui- 
tant, as exceeds $2,400. 

(3) An annuity computed under 
this subsection shall begin on the 
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of separation shall be returned to 
such officer or employee: Provided, 
That in computing interest under 
this subsection, a fractional part 
of a month in the total service 
covered by the refund shall be 
disregarded, and no interest shall 
be allowed in any case unless the 
service covered by the refund 
aggregates more than one year. 

(2) All amounts returned to an 
officer or employee under this sub- 
section must, upon reinstatement, 
retransfer, or reappointment to a 
position within the purview of this 
Act, be redeposited, together with 
interest at 4 per centum per 
annum to December 31, 1947, and 
3 per centum per annum there- 
after, compounded on December 
31 of each year, by such officer or 
employee before he may receive 
any credit for the service covered 
by the refund. Such interest shall 
not be required for any period 
during which the officer or em- 
ployee is separated from the 
service. 

(c) (1) In ease any officer or em- 
ployee to whom this Act applies 
shall die subsequent to the date of 
enactment of this Act after having 
rendered at least five vears of civil- 
ian service computed as prescribed 
in section 5 of this Act and is sur- 
vived by a widow, such widow 
shall be paid an annuity beginning 
the first day of the month follow- 
ing the death of the officer or em- 
ployee or following the widow’s 
attainment of age fifty, whichever 
is the later, equal to one-half the 
amount of an annuity computed 
as provided in section 4 (a), sec- 
tion 4 (g), or section 3A hereof, as 
the case may be, with respect to 
such officer or employee as if he 
had retired under the disabilit 
— of this Act: Provided. 

at suc yments or any right 
thereto shall. cease upon hele or 
remarriage of the widow, 
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first day of the month in which 
the retired employee dies, and 
such annuity or any right thereto 
shall terminate upon the survivor's 
death or remarriage. 

(b) The annuity of a survivor 
designated under section 9 (g) 
shall be 50 per centum of the re- 
duced annuity computed as pro- 
vided in subsections (a), (b), (c), 
(d), (e), and (g) of section 9 as may 
apply with respect to the annui- 
tant. The annuity of such sur- 
vivor shall begin on the first day 
of the month in which the retired 
employee dies, and such annuity 
or any right thereto shall termi- 
nate upon the survivor’s death. 
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(2) In case any officer or em- 
ployee to whom this Act applies 
shall die subsequent to the date 
of enactment of this Act after 
having rendered at least five years 
of civilian service computed as 
prescribed in section 5 of this Act, 
or after having retired subsequent 
to such date of enactment under 
section 1, 2, 3A, or 6, and is sur- 
vived by a widow and a child or 
children, such widow shall be paid 
an immediate annuity terminable 
upon death, remarriage, or attain- 
ment of age fifty. “The annuit 
payable to the widow of suc 
officer or employee shal] be equal 
to one-half the amount of an 
annuity computed as provided in 
section 4 (a), section 4 (g), or 
section 3A hereof, as the case may 
be, with respect to such officer or 
employee as if he had retired 
under the disability provisions of 
this Act. The annuity payable 
to the widow of such annuitant 
shall be equal to one-half the 
amount of the annuity which such 
annuitant was receiving at the 
time of his death excluding any 
portion thereof purchased by vol- 
untary contributions under the 
second paragraph of section 10, 
or, if such annuitant had elected 
a reduced annuity under subsec- 
tion (b) or (c) of section 4, one- 
half of the annuity which such 
annuitant would have received if 
he had not made such election. 
There shall also be paid to or on 
behalf of each such child an imme- 
diate annuity equal to one-half 
the amount of the annuity of such 
widow, but not to exceed $900 
divided by the number of such 
children or $360, whichever is 
lesser. Upon the death of such 
widow, the annuity of such child 
or children shall Peemite me oem 
and paid as provided in paragrap 
(3) of this subsection. 


80910—56——8 
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(c) If an employee dies after 
completing at least five years of 
civilian service, or a Member dies 
after completing at least five 
years of Mem service, the 
widow or dependent widower of 
such employee or Member shall 
be paid an annuity equal to 50 
per centum of an annuity com- 
puted as provided in subsections 
(a), (b), (c), and (e) of section 9 
as may apply with respect to the 
employee or Member. The an- 
nuity of such widow or dependent 
widower shall begin on the first 
day of the month after the em- 
ployee or Member dies, and such 
annuity or any right thereto shall 
terminate upon death or remar- 
riage of the widow or widower, or 
upon the widower’s becoming 
capable of self-support. 
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(3) In ease any officer or. em- 
— to whom this Act applies 
shall die subsequent to the date of 
enactment of this Act after having 
rendered at least five years of 
‘civilian service computed as pre- 
seribed in section 5 of this Act or 
after having retired subsequent to 
such date of enactment under 
section 1, 2, 3A, or 6, and leaves no 
surviving widow or widower but 
leaves a surviving child or children, 
there shall be paid to or on behalf 
of each such child an immediate 
annuity equal to the amount of 
the annuity to which such widow 
would have been entitled under 

aragraph (2) of this subsection 

ad she survived, but not to ex- 
ceed $1,200 divided by the num- 
ber of such children or $480, 
whichever is lesser. 

(4) The annuity payable to a 
child under this subsection shall be 
terminable upon (A) his attaining 
the age of eighteen years, (B) his 
marriage, or (C) his death, which- 
ever first occurs, except that if 
such child is incapable of self- 
support by reason of mental or 
physical nisability his annuity 
shall be terminable only upon 
death, marriage, or recovery from 
such disability. In any case in 
which the annuity of a child, 
under this subsection, is termin- 
ated, the annuities of any other 
child or children, based upon the 
service of the same officer or em- 
ployee, shall be recomputed and 
paid as though the child whose 
annuity was so terminated had not 
survived such officer or employee. 

(d) As used in this section— 

(1) The term ‘“‘widow” means a 
surviving wife of an individual, 
who either (A) shall have been 
married to such individual for at 
least two years immediaetly pre- 
ceding his death, or (B) is the 
mother of issue by such marriage. 

(2) The term ‘‘child” means an 
unmarried child, including a de- 
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(d) If an employee dies after 
completing five years of civilian 
service or a Member dies after 
completing five years of Member 
service, or an employee or a Mem- 
ber dies after having retired under 
any provision of the Act, and is 
survived by a wife or by a husband 
who is incapableof pport by 
reason of mental or physical dis- 
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pendent stepchild or an adopted 
child, under the age of eighteen 
i or such unmarried child who 

cause of physical or mental dis- 
ability is incapable of self-support. 

(3) Questions of dependency 
and disability arising under this 
section shall be determined by the 
Civil Service Commission and its 
decisions with respect to such mat- 
ters shall be final and conclusive 
and shall not be subject to review. 
The Commission may order or di- 
rect at any time such medical or 
other examinations as it shall 
deem necessary to determine the 
facts relative to the nature and 
degree of disability of any annui- 
tant or applicant for annuity un- 
der this section, and may suspend 
or deny any such annuity for fail- 
ure to submit to any such exami- 
nation. 


(e) In any case in which— 

(1) an officer or employee to 
whom this Act applies shall die 
before having rendered five 
years of civilian service com- 
puted as prescribed in section 
5, or after having rendered five 
years of civilian service but 
without a survivor or survivors 
entitled to annuity benefits pro- 
vided by subsection (c); or 

(2) the right of all persons 
entitled: to annuity under sub- 
section (c) based on the service 
of such officer or employee shall 
terminate before a valid claim 
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ability and who received more than 
one-half of his support from such 
employee or Member, each sur- 
viving child shall be paid an annu- 
ity equal to the smallest of (1) 40 
an centum of the employer’s or 
Member’s average salary divided 
by the number of children (2) 
$600, or (3) $1,800 divided by the 
number of children. If such em- 

loyee or Member is not survived 

vy a wife or husband, each sur- 
viving child shall be paid an annu- 
ity equal to the smallest of (1) 50 

er centum of the employee’s or 
Member’s average salary divided 
by the number of children, (2) 
$720, or (3) $2,160 divided by the 
number of children. The child’s 
annuity shall begin on the first day 
of the month after the employee 
or Member dies, and such annuity 
or any right thereto shall termi- 
nate upon (1) his attaining age 18 
unless incapable of self-support, 
(2) his becoming capable of self- 
support after age 18, (3) his mar- 
riage, or (4) his death. Upon the 
death of the wife or dependent 
husband or termination of the 
annuity of the child, the annuit 
of any other child or children shall 
be recomputed and paid as though 
such wife, dependent husband or, 
child had not survived the me- 
ployee or Member. 
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. therefor shall have been estab- 
lished 


the total amount credited to the 
individual account of such officer 
or employee with interest at 4 
pe centum per annum to Decem- 

er 31, 1947, and 3 per centum per 
annum thereafter, compounded 
on December 31, of each year, to 
the date of death of such officer or 
employee, shall be paid, upon the 
establishment of a valid claim 
therefor, to the person or persons 
surviving at the date title to the 
payment arises, in the following 
order of precedence, and such 
payment shall be a bar to recovery 
by any other person: 

First, to the beneficiary or bene- 
ficiaries as the officer or employee 
may have designated by a writing 
received in the Civil Service Com- 
mission prior to death; 

Second, if there be no such 
beneficiary, to the widow cr 
widower of such officer or em- 
ployee; 

Third, if none of the above, to 
the child or children of such officer 
or employee and descendants of 
deceased children by representa- 
tion: 

Fourth, if none of the above, to 
the parents of such officer or em- 
ployee or the survivor of them; 

Pifth if none of the above, to 
the duly appointed executor or 
administrator of the estate of such 
officer or employee; 

Sixth, if none of the above, to 
other next of kin of such officer or 
employee as may be determined 
by the Civil Service Commission 
to be entitled under the laws of 
domicile of such officer or em- 
aa bse at the time of his death. 

etermination as to widow or 
child shall be made by the Civil 
Service Commission without re- 
gard to the definition of these 
terms stated in subsection (d) of 
this section, 
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(f) In case any separated officer 
or employee who is entitled to a 
deferred annuity as provided in 
section 7 hereof shall die before 
having established a valid claim 
for annuity, the total amount 
credited to his individual account 
with interest at 4 per centum per 
annum to December 31, 1947, or 
the date of separation, whichever 
is earlier, and 3 per centum per 
annum thereafter, compounded 
on December 31 of each year, to 
date of death, shall be paid upon 
the establishment of a valid claim 
therefor, in the order of prece- 
dence prescribed in subsection (e). 

(g) In any case in which— 

(1) a retired officer or em- 
ployee shall die without a sur- 
vivor entitled to annuity ben- 
efits provided by subsection (b) 
or (c) of section 4 or subsection 
(c) of this section, or 

(2) a retired officer or em- 
ployee shall die leaving a sur- 
vivor or survivors entitled to 
such annuity benefits and the 
right to annuity of all such 
survivors shall terminate before 
a valid claim therefor shall have 
been established, or 

(3) the annuities of all persons 
entitled to annuity based upon 
the service of an officer or em- 
ployee shall terminate, 

before the aggregate amount of 
annuity ptr genic the total 
amount credited to the individual 
account of such officer or em- 
ployee with interest at 4 per 
centum per annum to December 
31, 1947, and 3 per centum per 
annum thereafter, compounded on 
December 31 of each year, to date 
of death or retirement of such 
officer or employee, whichever 
first occurs, the difference shall be 
paid, upon the establishment of a 
valid claim therefor, in the order 
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of precedence prescribed in sub- 
section (e). 

(h) Any accrued annuity re- 
maining unpaid upon the death 
of any retired officer or employee 
shall be paid, upon the establish- 
ment of a valid claim therefor, in 
the order of precedence prescribed 
in subsection (e). Any accrued 
annuity remaining unpaid upon 
the termination (other than by 
death) of the annuity of any per- 
son based upon the service of an 
officer or employee shall be paid 
to such person. Any accrued an- 
nuity remaining unpaid upon the 
death of any person receiving an- 
nuity based upon the service of an 
officer or employee shall be paid, 
upon the establishment of a valid 
claim therefor, in the following 
order of precedence: 

First, to the duly appointed 
executor or administrator of the 
estate of such person; 

Second, if there is no such 
executor or administrator, pay- 
ment may be made, after the 
expiration of thirty days from the 
date of death of such person, to 
such individual or individuals as 
may appear in the judgment of 
the Civil Service Commission to 
be legally entitled thereto, and 
such payment shall be a bar to 
recovery by any other individual. 

Gi) W here any payment under 
this Act is to be made to a minor, 
or to a person mentally incompe- 
tent or under other legal disability 
adjudged by a court of competent 
jurisdiction, such payment may 

e made to the person who is 
constituted guardian or other fidu- 
ciary by the law of the State of 
residence of such claimant or is 
otherwise legally vested with the 
care of the mot il or his estate: 


Provided, That where no guardian 
or other fiduciary of the person 
under legal disability has been 
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appointed under the laws of the 
State of residence of the claimant 
the Civil Service Commission shall 
determine the person who is other- 
wise legally vested with the care 
of the claimant or his estate. 

(j) In case a former employee 
entitled to the return of the 
amount credited to his individual 
account shall become legally 
incompetent, the total amount 
due may be paid to a duly 
appointed guardian or committee 
of such former employee. If the 
amount of refund due such former 
emplovee does not exceed $1,000, 
and if there has been no demand 
upon the Civil Service Commission 
by a duly appointed guardian or 
committee, payment may be 
made, after the expiration of 
thirty days from date of separa- 
tion from the service, to such 
person or persons, in the discretion 
of the Commission, who may have 
the care and custody of such 
former employee, and such pay- 
ments shall be a bar to recovery 
by any other person. 

(k) Each employee or former 
employee to whom this Act applies 
may, under regulations prescribed 
by the Civil Service Commission, 
designate a beneficiary or bene- 
ficiaries for the purposes of this 
Act. Except where an application 
for benefits based on the death of 
the designator has been received in 
the Civil Service Commission not 
later than three months following 
the effective date of this amend- 
ment, all designations of bene- 
ficiary received in the Civil Service 
Commission more than one month 
before such effective date shall be 
null and void. 
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PAYMENT OF ANNUITIES AND FORM 
OF APPLICATION 


Sec. 13. Annuities granted under 
the terms of this Act shall accrue 
monthly and shall be due and 
payable in monthly installments 
on the first business day of the 
month following the month or 
other period for which the annuity 
shall have accrued. Payment of 
all annuities, refunds, and allow- 
ances granted hereunder shall be 
made by checks drawn and issued 
by the Treasury Department in 
such form and manner and with 
such safeguards as shall be pre- 
scribed by the Civil Service Com- 
mission in accordance with the 
laws, rules, and regulations gov- 
erning accounting that may be 
found applicable to such pay- 
ments. 

Applications for annuity shall be 
in such form as the Civil Service 
Commission may prescribe, and 
shall be supported by such certifi- 
cates from the heads of depart- 
ments, branches, or independent 
offices of the Government in which 
the applicant has been employed 
as may be necessary to the deter- 
mination of the rights of the 
applicant. Upon receipt of satis- 
factory evidence the Civil Service 
Commission shall forthwith ad- 
judicate the claim of the applicant, 
and if title to annuity be estab- 
lished, a proper certificate shall be 
issued to the annuitant under the 
seal of the Civil Service Com- 
mission. 


An annuity granted for retire- 
ment under the provisions of sec- 
tion 1 or 2 of this Act shall com- 
mence the first day of the month 
following the date of separation 
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PAYMENT OF BENEFITS 


Sec. 14. (a) Each annuity is 
stated as an annual amount, one- 
twelfth of which, fixed at the 
nearest dollar, accrues monthly 
and is payable on the first. business 
day of the month after it accrues. 


(b) Except as otherwise pro- 
vided, the annuity of an employee 
shall commence on the first of the 
month after separation from the 
service, or on the first of the month 
after salary ceases provided the 
employee meets the service and 
the age or disability requirements 
for title to annuity at that time. 
The annuity of a Member or of an 
elected officer of the Senate or 
House of Representatives shall 
commence on the day following the 
day on which salary shall cease 
provided the person entitled to 
such annuity meets the service 
and the age or disability require- 
ments for title to annuity at that 
time. The annuity of an em- 
ployee or Member under section 8 
shall commence on the first of the 
month after the occurrence of the 
event on which payment of the 
annuity is based. 

(c) An annuity shall terminate 
on the last day of the month pre- 
ceding the month in which death 
or any other terminating event 
provided in this Act occurs. 
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from the service, or on the first 
day of the month following the 
month in which salary shall cease 
provided the employee meets the 
age and service requirements for 
retirement at that time, and shall 
continue during the life of the 
annuitant, except that the annuity 
of an elected officer of the Senate 
or House of Representatives and 
any annuity granted under the 
provisions of section 3A_ shall 
commence on the day following the 
day on which salary shall cease, 
provided the person entitled to 
such annuity meets the age and 
service requirements for annuity 
at that time. An annuity granted 
under the provisions of section 6 
or 7 hereof shall be subject to the 
limitations specified in said 
sections. 

The term “annuitant” as used 
in this Act shall include any em- 
ployee who has met all require- 
ments of the Act for title and has 
filed claim therefor, notwithstand- 
ing final administrative action was 
not taken by the Civil Service 
Commission prior to his death. 
Nothing in this section shall be 
so construed as to reduce any 
benefit otherwise payable. 

Any person entitled to annuity 
from the civil-service retirement 
and disability fund may decline 
to accept all or any part of such 
annuity by a waiver signed and 
filed with the Commission. Such 
waiver may be revoked in span 
at any time, but no payment o 
the annuity waived shall be made 
covering the period during which 
such waiver was in effect. 

Sec. 14. (Repealed, effective 
April 1, 1948.) 


S. 2875 


(d) Any person entitled to an- 
nuity from the fund may decline 
to accept all or any part of such 
annuity by a waiver signed and 
filed with the Commission. Such 
waiver may be revoked in writing 
at any time, but no payment of the 
annuity waived shall be made 
covering the period during which 
such waiver was in effect. 


(e) Where any payment is due 
& minor, or a person mentally 
incompetent or under other legal 
disability, such payment may be 
made to the person who is con- 
stituted guardian or other fidu- 
ciary by the law of the State of 
residence of such claimant or is 
otherwise legally vested with the 
care of the claimant or his estate: 
Provided, That where no guardian 
or other fiduciary of the person 
under legal disability has been 
appointed under the laws of the 
State of residence of the claimant, 
payment may be made to any 
person who in the judgment of the 
Commission is responsible for the 
care of the claimant, and such 
— shall be a bar to recovery 

y any other person. 
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DUTIES OF THE CIVIL SERVICE 
COMMISSION 


Src. 15. The Civil Service Com- 
mission shall keep a record of ap- 
pointments, transfers, changes in 
grade, separations from the serv- 
ice, reinstatements, loss of pay, 
and such other information con- 
cerning individual service as may 
be deemed essential to a proper 
determination of rights under this 
Act; and shall prepare and keep 
all needful tables and records re- 
quired for carrying out the provi- 
sions of this Act, including data 
showing the mortality experience 
of the employees in the service and 
the percentage of withdrawals 
from such service, and any other 
information that may serve as a 
guide for future valuations and 
adjustments of the plan for the 
retirement of employees under this 


Act. 


BOARD OF ACTUARIES 


Sec. 16. The Civil Service Com- 
mission is hereby authorized and 
directed to select three actuaries, 
one of whom shall be the Govern- 
ment actuary, to be known as the 
Board of Actuaries, whose duty it 
shall be to annually report upon 
the actual operations of this Act, 
with authority to recommend to 
the Civil Service Commission such 
changes as in their judgment may 
be deemed necessary to protect 
the public interest and maintain 
the system upon a sound financial 
basis, and they shall make a valu- 
ation of the “civil-service retire- 
ment and disability fund’’ at in- 
tervals of five years, or oftener if 
deemed necessary by the Civil 
Service Commission; they shall also 
prepare such tables as may be re- 
quired by the Civil Service Com- 
mission for the purpose of com- 
puting annuities under this Act. 


S, 2875 


EXEMPTION FROM LEGAL 
PROCESSES 


Src. 15. (a) None of the mone 
mentioned in this Act shall be 
assignable, either in law or equity, 
or be subject to execution, levy, 
attachment, garnishment, or other 
legal process. 


(b) Notwithstanding any other 
provision of law, there shall be no 
recovery of any payments under 
this Act from any person when, 
in the judgment of the Commis- 
sion, such person is without fault 
and such recovery would be con- 
trary to equity and good con- 
science; nor shall there be any 
withholding of recovery of any 
moneys mentioned in this Act on 
account of any certification or 
payment made by any former 
employee of the United States in 
the discharge of his official duties 
unless the head of the department 
or agency on behalf of which the 
certification or payment was made 
certifies to the Commission that 
such certification or payment in- 
volved fraud on the part of such 
employee. 
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The compensation of the members 
of the Board of Actuaries, exclu- 
sive of the Government actuary, 
shall be fixed by the Civil Service 
Commission. 


ADMINISTRATION 


Sec. 17. For the purpose of 
administration, except as other- 
wise provided herein, the Civil 
Service Commission is hereby au- 
thorized and directed to perform, 
or cause to be performed, any and 
all acts and to make such rules 
and regulations as may be neces- 
sary and proper for the purpose of 
carrying the provisions of this Act 
into full force and effect. An 
appeal to the Civil Service Com- 
missioners shall lie from the final 
action or order of the Civil Service 
Commission affecting the rights 
or interests of any person or of the 
United States under this Act, the 
procedure on appeal to be as 
prescribed by the Civil Service 
Commnission. 

The Civil Service Commission 
shall make a detailed comparative 
report annually showing all re- 
ceipts and disbursements on ac- 
. count of annuities, refunds, and 
allowances, together with the total 
number of persons receiving an- 
nuities and the total amounts paid 
them, and shall transmit to Con- 
gress the reports and recommenda- 
tions of the Board of Actuaries. 

The Civil Service Commission 
shall submit estimates of the 
appropriations necessary to fi- 
nance the retirement and disability 
fund and to continue this Act in 
full force and effect. 

Notwithstanding any other pro- 
vision of this Act, there shall be no 
recovery of annuity payments 
from any annuitant under this 
Act who, in the judgment of the 
Civil Service Commission, is with- 
out fault and when, in the judg- 
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ADMINISTRATION 


Sec. 16. (a) This Act shall be 
administered by the Commission. 
Except as otherwise specifically 
provided herein, the Commission 
is hereby authorized and directed 
to perform, or cause to be per- 
formed, any and all acts and to 
make such rules and regulations 
as may be necessary and proper 
for the purpose of carrying the 
provisions of this Act into full 
force and effect. 


(b) Applications under this Act 
shall be in such form as the Com- 
mission shall prescribe, and shall 
be supported by such certificates 
from departments or agencies as 
the Commission may deem neces- 
sary to the determination of the 
rights of applicants. The Com- 
mission shall adjudicate all claims 
under tnis Act. 


(c) Questions of dependency 
and disability arising under this 
Act shall be determined by the 
Commission and its decisions with 
respect to such matters shall be 
final and conclusive and shall not 
be subject to review. The Com- 
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ment of the Civil Service Com- 
mission, such recovery would be 
contrary to equity and good con- 
science; nor shall there be any 
withholding or recovery of any 
moneys mentioned in this Act on 
account of any certification or pay- 
ment made by any former officer 
or employee of the United States 
in the achitise of his official 
duties unless the head of the de- 
partment or agency on behalf of 
which the certification or payment 
was made certifies to the Civil 
Service Commission that such 
certification or payment involved 
fraud on the part of such officer or 
employee. 
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mission may order or direct at any 
time such medical or other exami- 
nations as it shall deem necessary 
to determine the facts relative to 
the disability or dependency of 
any person receiving or applying 
for annuity under this Act, and 
may suspend or deny any such 
annuity for failure to submit to 
any such examination, 


(d) An appeal to the Commis- 
sion shall lie from any administra- 
tive action or order affecting the 
rights or interests of any person 
or of the United States under this 
Act, the procedure on appeal to be 
prescribed by the Commission. 

(e) Fees for examinations made 
under the provisions of this Act, 
by physicians or surgeons who are 
not medical officers of the United 
States, shall be fixed by the Com- 
mission, and such fees, together 
with reasonable traveling and 
other expenses incurred in connec- 
tion with such examinations, shall 
be paid out of the appropriations 
for the cost of administering this 
Act. 

(f) The Commission shall pub- 
lish an annual report upon the 
operations of this Act. 

(g) The Commission is hereby 
authorized and directed to select 
three actuaries, to be known as 
the Board of Actuaries of the Civil 
Service Retirement System. It 
shall be the duty of such Board to 
report annually upon the actuarial 
status of the system and to furnish 
its advice and opinion on matters 
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EXEMPTION FROM EXECUTION, 
AND SO FORTH 


Sec. 18. None of the moneys 
mentioned in this Act shall be 
assignable, either in law or equity, 
or be subject to execution, levy, or 
attachment, garnishment, or other 
legal process. 


S. 2875 


referred to it by the Commission, 
and it shall have the authority to 
recommend to the Commission 
and to the Congress such changes 
as in the Board’s judgment may 
be deemed necessary to protect the 
public interest and maintain the 
system upon a sound financial 
basis. The Commission shall keep 
or cause to be kept such records as 
it deems necessary for making 
periodic actuarial valuations of the 
Civil Service Retirement System, 
and the Board shall make such 
valuations at intervals of five 
years, or oftener if deemed neces- 
sary by the Commission. The 
compensation of the members of 
the Board of Actuaries, exclusive 
of such members as are in the 
employ of the United States, shall 
be fixed by the Commission. 


SHORT TITLE 


Sec. 18. This Act may be cited 
as the “Civil Service Retirement 
Act”. 
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847 Concress ) HOUSE OF REPRESENTATIVES Rerort 
2d Session | No. 2855 





ELECTION OF NATIONAL BANK DIRECTORS 





JuLy 21, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Spence, from the Committee on Banking and Currency, 
submitted the following 


REPORT 


[To accompany 8. 256] 


The Committee on Banking and Currency, to whom was referred 
the bill (S. 256) to eliminate cumulative voting of shares of stock in the 
election of directors of national banking associations unless provided 
for in the articles of association, having considered the same, report 
favorably thereon without amendment and recommend that the 
bill do pass, 

GENERAL STATEMENT 


Present law provides that in the election of directors of national 
banks each shareholder shall have the right to vote the number of 
shares owned by him for as many persons as there are directors to be 
elected, or to cumulate such shares and give one candidate as many 
votes as the number of directors mullintied by the number of his shares 
shall equal, or to distribute them on the same principle among as many 
candidates as he shall think fit. S. 256 would eliminate mandatory 
cumulative yoting in the election of directors ot national banking 
associations but would permit such associations to retain cumulative 
voting by so providing in their articles of association. 

To illustrate briefly how cumulative voting works under the exist- 
ing statute, take the case of a national bank with a board of directors 
consisting of 10 members and a capital account of $100,000 represent- 
ed by 1,000 shares. At the election, 1 shareholder owning 91 shares, 
cumulates his 910 votes (10 directors to be multiplied by 91 shares) 


so as to cast 910 votes for 1 candidate. The remaining (majority) 


shareholders, owning 909 shares, cast 909 votes for each of 10 other 
candidates. In this situation the 1 candidate who received 910 votes 
would be elected. None of the 10 candidates who received 909 votes 
each would be elected to the remaining 9 directorships. A second 
ballot would be held to elect 9 directors, and im this second ballot the 
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shares which were voted for the 1 director elected on the first ballot 
could not be voted. In other words, on the second ballot (and any 
subsequent ballots which prove necessary) a stockholder is not 
entitled to vote shares which he has already fully cumulated and 
voted in favor of a successful candidate. It is obvious that with a 
smaller board of directors, 5 for example, an individual would need 
167 shares out of 1,000 shares to assure his election as a director. 
Thus there is a tendency to keep the number of board members at a 
lower figure when it is considered that an unwanted individual might 
otherwise be able to elect himself to the board through cumulative 
voting. 

Cader existing law the board of directors of every national bank 
shall consist of not less than 5 nor more than 25 members. The fol- 
lowing table sets forth the number of shares necessary to be voted 
to elect 1 director through the mechanism of cumulative voting de- 
pending upon the number of directors to be elected, varying from 5 
to 25. In these illustrations it is assumed that the number of shares 
of stock outstanding in each case is 1,000 shares. 


Illustrations of cumulative voting 




















Necessary shares} Maximum 
Number of | to elect 1 director! majority 
Number shares board via cumulative vote for 
voting candidate 
1 5 Shares..... 167 
sa x5 
Votes...... 835 833 
BOB cc iculntinccbisudiddedubisiichbeucebnstateenasdsababuas 6 | Shares_.... 143 
x6 
Votes. ..... 858 857 
Reais niltncdsctddnmaiamnsnonniiensnishnbinaihncdh hematite ain 7 | Shares_.... 126 
x7 
e | Shares2222- 112 sg 
Ea cenpanebeniutleghinhnineadeiee tia sista abdapatanipsecan ea ipabluatn ache ddipinae ares..... 112 
er x8 
Votes...... 896 883 
BADD. ndnsdncdactiimipuntincditipinbesphemencinibkalgiiné 9 | Shares..... 101 
x9 
Votes. ..... 909 899 
SPOR ici ci vcbus seni dcddicdécéonidsncdpeadtoctaabbbeteotbaa 10 | Shares..... 91 
x10 
15 | Shares 2222 43 on 
Lee ciuodsds ntiaanenreranitneepeionineeangbinnamaantent \. .. Ia) meets 
ag x15 
315 
63 
- Votes...... = 937 
000... Shares..... 
M X25 
195 
78 
Votes...... 975 961 














It will be noted that in the case of a board of 25 members it would 
only require the holding of 39 shares of stock in a 1,000-share bank to 
assure the election of 1 of the 25 board members. In the case of a 
5-member board the stockholding necessary to assure the election of 
1 board member is 167 shares. Instances were cited to the committee 
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of where banks had reduced the number of members of their boards so 
that a prospective unwanted candidate for a board position would 
have to hold a larger number of shares of the bank to place himself 
in a position of forcing his election to the board. 

The successful operation of any bank depends upon confidence— 
confidence of stockholders in the management, confidence of different 
members of the management body in each other, and confidence of the 
depositors and the community in the bank as an organization. Con- 
fidence is not engendered by having a minority group force itself om 
the directorate of a bank by the use of the cumulative voting provision, 
and in some cases where such an end has been accomplished the party 
or parties thus added to the boards have pursued a course of creating 
needless dissention, thereby lessening the mutual confidence of the 
directorate and the confidence of the staff in the directorate, and even 
the confidence of the community in the bank. 

Unity of management is also important for banks because of the 
unfavorable effects which usually accompany any rift in the manag- 
ing body. Those who are charged with the responsibility of managing 
a bank need to give full attention to operating it in a sound manner 
without lowering effectiveness through factional division. They 
should be able to give their full attention to running their banks in & 
manner which will give sound and full service to depositors and bor- 
rowers, while keeping the bank in a sound condition. This can best 
be accomplished by having an harmonious board which is selected by 
a majority of the stockholders. 

Unity of management is also important for banks because of the 
confidential nature of their functions and the paramount importance 
of maintaining the bank’s affairs on a confidential basis. It has been 
reported in some cases that directors who have forced themselves on 
bank directorates through the use of cumulative voting have dis- 
closed information to which they have access in their capacity as 
directors in ways which are inimical to the best interests of the banks 
which they serve. 

The Banking Act was enacted June 3, 1864, without any provisions 
for cumulative voting and this situation prevailed for a period of 70 
years until 1933 when in the revision of the law a provision was added 
making the privilege of cumulative voting mandatory in the election 
of national bank directors. 

With respect to cumulative voting in State banks in the various 
States, 8 States have laws prohibiting cumulative voting in the elec- 
tion of bank directors, 4 States make cumulative voting mandatory in 
the election of bank directors, and in 4 States cumulative voting is 

ermissive in the election of bank directors. The remaining 32 States: 

ave no laws dealing specifically with cumulative voting in the election 
of bank directors but in some of these States the provisions of State 
law dealing with the election of directors of corporations may apply 
also to banks. 

The following table sets forth the status in the various States of 


cumulative voting in the election of directors of banks and directors. 
of corporations: 
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State banks and cumulative voting 
States with laws prohibiting cumulative voting by sharcholders of State banks: 


1. Delaware 5. South Dakota 
2. Louisiana 6. Texas 

3. Michigan 7. Washington 
4. New Jersey 8. Wisconsin 


States with mandatory cumulative voting laws (similar to the existing Federal 


_banking statute): 


1. Tilinois 3. Wyoming 

2. Pennsylvania 4. Kansas 
States with permissive cumulative voting laws: 

1. New York 3. Oklahoma 

2. Ohio 4. Rhode Island 


In the remaining 32 States the provisions of State law dealing with the election 
of directors of corporations may or may not apply also to banks. Of these States 
12 make cumulative voting mandatory, 13 are on a permissive basis if adopted 
by the shareholders, and 7 have no provisions dealing with cumulative voting. 
These States are as follows: 


States with no laws—banks unable to exercise cumulative voting: 


1. Alabama 5. Massachusetts 
2. Connecticut 6. New Hampshire 
3. Georgia 7. Oregon 
4. Iowa 
States with mandatory cumulative voting for corporations: 
1. Arizona 7. Missouri 
2. Arkansas 8. Montana 
3. California 9. Nebraska 
4. Idaho 10. North Dakota 
5. Kentucky 11. South Carolina 
6. Mississippi 12. West Virginia 
States with permissive cumulative voting for corporations: 
1. Colorado 8. North Carolina 
2. Florida 9. Maryland 
3. Indiana 10. Tennessee 
4. Maine 11. Utah 
5. Minnesota 12. Vermont 
6. Nevada 13. Virginia 
7. New Mexico 


Recapitulation 


States with laws prohibiting or without laws re cumulative voting: 








With Dank lawW prompiting oi ooo sok ck ceddekelowebans ivews 8 
Sameera Ti Near aaa a a 7 
Rete) siuios. BR SA A Re a BG 15 
States with mandatory cumulative voting laws: 
Bank law ape a ler Os FIA RAR EPL SI Mee SS ROIS RO EIS BN NaS Pipa Ve ME Pa 4 
aU MUNN nS aie bee aeeh lacs citapnota paseo ndomn alana bac eace dn oe Dicibiin on 12 
Rotel iivicwus odd edtese eeedbh. tc eatin ti ue eras ai 16 
States with permissive cumulative voting laws: us 
ete MPS Maye acters Peer AONE ACE NR =k Ee DASE AMAR pI he aa cawsy yt 4 
Corporation: tw 2551 5c BUSS ee a BOs 8 13 
ROG os ccb dei web plea cesen sce vbece lek doe co ee 17 


This bill would eliminate mandatory cumulative voting, but it 
would permit those national banks which desire to retain cumulative 
voting to do so by providing in their articles of association for this 
method of electing directors. The Treasury Department is in favor 





of t 


Fede 
orde 


of I 
intre 
exist 


Si 
voti 


In 


ther 
prov 
vote 
shar 
as n 
ques 
enti 








ELECTION OF NATIONAL BANK DIRECTORS 5 


! 
of the legislation, and representatives of the American Bankers 
Association testified in support of the bill. The Independent Bankers 
Association and the Independent Bankers Association (Twelfth 
Federal Reserve District) also support the legislation. The bill was 
ordered reported by a majority vote of your committec. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


Section 5144 or tHe Revisep Statutes (12 U.S. C. 61) 


Src. 61. Right of shareholders to vote; holding company affiliate; 
voting permits. 

In all elections of directors, each shareholder shall have the right 
to vote the number of shares owned by him for as many persons as 
there are directors to be elected, or, if the articles of association so 
provide, to cumulate such shares and give one candidate as many 
votes as the number of directors multiplied by the number of his 
shares shall equal, or to distribute them on the same principle among 
as many cansidaten as he shall think fit; and in deciding all other 
questions at meetings of shareholders, each shareholder shall be 
entitled to one vote on each share of stock held by him; * * * 
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841s CONGRESS \ HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2856 





PROVIDING THAT WITHDRAWALS OR RESERVATIONS OF MORE THAN 
5,000 ACRES OF PUBLIC LANDS OF THE UNITED STATES FOR CER- 
TAIN PURPOSES SHALL NOT BECOME EFFECTIVE UNTIL APPROVED 
BY ACT OF CONGRESS 





Juty 21, 1956.—Committed to the Committee of the Whole House on the state 
of the Union and ordered to be printed 





Mr. Enatz, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


{To accompany H. R. 12185] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R, 12185) to provide that withdrawals or reser- 
vations of more than 5,000 acres of public lands of the United States 
for certain purposes shall not become effective until a og by 
act of Congress, having considered the same, report favorably thereon 
without amendment, and recommend that the bill do pass. 


LEGISLATION CONSIDERED 


H. R. 12185, the reported measure, is a clean bill introduced by 
Representative Engle, of California, after consideration by the com- 
mittee of H. R. 10371, also introduced by Mr. Engle, together with 12 
other bills having an identical purpose. The others: H. R. 10362, by 
Representative Aspinall, of Colo o; H. R. 10366, by Delegate Bart- 
= Alaska; H. R. 10367 by Representative Budge, of Idaho; H. R. 
10372, by Representative Fernandez, of New Mexico; H. R. 10377, by 
Representative Metcalf, of Montana; H. R. 10380, by Representative 
Pfost, of Idaho; H. R. 10384, by Representative Rogers, of Texas; 
H. R. 10394, by Representative Saylor, of Pennsylvania; H. R. 10396, 
yy Representative Udall, of Arizona; H. R. 10548 by Representative 

oung; of Nevada; H. R. 10725, by Representative Coon, of Oregon; 
and H. R. 11001, by Representative Johnson of Wisconsin. 


PURPOSE OF H. R. 12185 


Broadly stated, H. R. 12185 has as its purpose and objective return- 


ing to the Congress in one major respect—land use for defense pur- 
71006—56——1 








IMIVERSITY OF MICHIGAN LIZ. 
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ses—the direct exercise of the responsibility fixed by the Federal 
Piinstitution in the legislative branch for effecting policies and proce- 
dures assuring maximum public benefit through multiple resource 
utilization of the public lands and other real property of the United 
States. 

Specifically, the reported measure deals with the withdrawal and 
reservation for, restriction of, and utilization by, the Department of 
Defense for defense purposes of the public lands of the United States 
and Alaska, the outer Continental Shelf lands of the United States, 
and Federal lands and waters off the coast of Alaska. If the reported 
bill is enacted, such proposed uses by agencies of the Department of 
Defense involving more than 5,000 acres for any one project or facility 
could only be effectuated—notwithstanding any other provisions of 
law, except in time of war or national emergency declared by the 
President or the Congress—after compliance with its terms, and after 
approval of such proposals by specific act of Congress. 

H. R. 12185, in addition, would set out clear-cut statutory require- 
ments for the utilization and disposition of certain of the resources 
found within existing and future military installations and facilities 
so as to assure highest and best management, conservation, utilization, 
and development thereof on a continuing basis. To achieve these 
objectives— 

First, the bill would lay a more adequate base for fully deter- 
mining at the local level and for congressional consideration the 
resource impact of proposed withdrawals; 

Second, TL R. 12185, if enacted, would substantially reduce the 
areas of present and continuing conflict between State and Ter- 
ritorial officials and the commanding officers of military installa- 
tions and facilities involving the management, conservation, and 
harvesting of fish and game resources, and the enforcement of 
fish and game laws within military installations and facilities; 

Third, the bill would amend in two particulars the Federal 
Property and Administrative Services Act of 1949 (63 Stat. 377), 
as amended, so as to clarify operations thereunder involving the 
disposition of the mineral estate in withdrawn or reserved public 
domain lands, and to redefine the responsibility of the Secretary 
of the Interior with respect to disposition of public lands with- 
drawn or reserved and subsequenty declared excess to the needs 
of Federal agencies; and 

Fourth, the bill’s preristna would remove whatever doubts may 
exist, if any, as to the laws which govern the disposal of any and 
all minerals, ineluding oil and gas, in public lands of the United 
States heretofor or hereafter withdrawn or reserved by the United 
States for the use of Defense agencies. 

The first of these objectives would be accomplished by continuing 
in effect—but by redefining the requirements—the present procedure 
whereby the requesting defense agency files an application with the 
appropriate land office of the Bureau of Land Management, Depart- 
ment of the Interior, for withdrawal, restriction, or reservation of a 

ified area. Such applications for use of areas embraced within 
the terms of the bill will hereafter be required to specify: The name 
of the requesting and intended using agency; the location and gross 
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and net acreage involved; purpose or purposes of the withdrawal, 
restriction, or reservation; whether contamination will result from 
the proposed use or uses; use period; effect of use on continuing full 
operation of the public land laws, and full resources utilization, man- 
agement, and development; and the relationship of the proposed use 
to laws and procedures of the States of the reclamation west relating 
to the control, n ggrte phenome use, and distribution of water. 

To accomplish the second objective, with respect to all military 
installations and facilities, the bill would require that hunting, trap- 
ping, and fishing thereon be in accordance with the fish and game laws 
of the State or Territory in which such areas are located; and that 
State or Territorial licenses be obtained for hunting, trapping, and 
fishing thereon if local law authorizes their issuance to Armed Forces 
members on bona fide military duty for not less than 30 days at any 
installation within the State or Territory involved, without regard to 
residence requirements, and upon terms no less favorable than those 
upon which such a license is issued to residents. 

Further, the bill would mandate the Secretary of Defense, in 
cooperation with the appropriate Governor or his designee and subject 
to safety and military-security requirements, to develop procedures 
whereby State or Territorial fish and game or conservation officials 
may have full access thereto to effect measures for the management, 
conservation, and harvesting of fish and game resources. 

By the terms of the bill, violations of the State and Territorial fish 
and game laws made applicable to military installations and facilities 
are made violations of ry ederal law, and subject to like punishment as 
though committed or omitted within the State or Territorial 
jurisdiction. 

The bill specifically recites that rights granted by treaty or otherwise 
to any Indian tribe or members thereof are not modified by the 
provisions dealing with fishing, trapping, and hunting. 

The third objective would be accomplished by amending the amended 
Federal Property and Administrative Services Act of 1949 to: make it 
clear that minerals in withdrawn or reserved public domain lands 
which the Secretary of the Interior determines are suitable for disposi- 
tion under the public land mining and mineral a laws are ex- 
cepted from the real property disposition provisions of the amended 
1949 act; similarly, only those withdrawn or reserved public domain 
lands excess to the needs of Federal agencies found by the Secre- 
tary—with the concurrence of the Administrator of General Services— 
not suitable for restoration to public-land status, by virtue of their 
having been substantially changed in character by improvements, 
would hereafter be subject to the real property disposition provisions 
of the amended 1949 act. i 

Finally, the reported bill would accomplish the fourth objective by 
declaring that all minerals in withdrawn or reserved public lands 
except lands withdrawn or reserved specifically as naval petroleum, 
naval oil shale, or naval coal reserves—are under the jurisdiction of the 


Secretary of the Interior, and that no disposition thereof shall be made 
except under 


ne * the applicable public land mining and mineral leasing 
ws. 
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BACKGROUND OF THE LEGISLATION 


As set out above, H. R. 12185 and related bills have as their funda- 
mental purpose and objective returning to the Congress a greater 
degree of the direct exercise of the responsibility fixed by the Federal 
Constitution in the legislative branch for effecting policies and pro- 
cedures yd oun the utilization of the public lands and other prop- 
erty of the United States. : 

Put another way, H. R. 12185 deals with the power to withdraw, 
reserve, or restrict the public lands and other property of the United 
States from settlement, entry, location, and sale, Subject only to the 
limits of its own provisions, and notwithstanding other provisions of 
law, it is a bill for the recapture by the Congress of those powers which 
the executive branch of the Government has acquired, over a long 
period of years, through acquiescence or silence on the part of Con- 


At the outset, it appears that a brief reference to the statistics and 
nomenclature of public-land matters generally, and public-land laws 
particularly, will serve to lay a base for understanding of the back- 
ground, objectives, and effect of the reported legislation. 


Area of the United States; Lands Disposition 

The 48 United States embrace a land and inland water area totaling 
1,934,327,680 acres, or 3,022,387 square miles. In the series of inter- 
national agreements and treaties which established the boundaries of 
the United States, the Federal Government acquired title to all the 
land outside the original 13 States and Texas—the area of those 14 
States totaling 463,094,400 acres; thus the balance, commonly referred 
to as the “area of the original public domain” totaled 1.4 billion acres. 

Since the earliest days of the Republic, title to approximately 1 bil- 
lion acres of original public domain has passed from the United States. 
This change from Federal to non-Federal ownership has included, 
chronologically— 

(1) sale of land to help meet the expenses of the Government in 
the early days of the Republic; 

(2) land granted as bounty for military service, for public 
improvements such as canals, railroads, and highways, and for 
the benefit of schools, colleges, and other public institutions in the 
various States ; 

(3) the policy—following the Civil War—of effecting disposi- 
tion through homesteading and land settlement, thus permitting 
expansion of the Union westward to the Pacific, until the 

(4) apse era of conservation, utilization, and development 
of public land resources of the more than 400 million acres of 
remaining original public domain in the United States. 


Public Lands, or Public Domain Lands 


In their general sense the terms “public lands” and “public domain 
lands” are defined as— 


Original public domain lands whch have never left Federal 
ownership; also, lands in Federal ownership which were ob- 
tained by the Government in exchange for public lands or for 
timber on such lands; also, original public domain lands 
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which have reverted to Federal ownership through operation 
of the public land laws (source: Department of the Interior 


Bureau of Land Management, Glossary of Public-Land 
Terms (1949) ). 


In its technical, legal, or statuto however, the term “public 
lands” by itentt ert pised lame with the term “public 
domain lands”—is y used to embrace vacant, unappropriated, un- 
reserved Federal real property; i. e., lands open to the public-lands 
laws relating to settlement, entry, location, and sale, and authorizi 
entry for mining, mineral leasing, timber and other materials removal, 
loca Drs jay t Hg recreation, homesteading, etc. Such lands are 
counts by the Bureau of Land Management, Department of the 

terior. 

“Public lands” as a term by itself should also be distinguished from 
the term “reserved public lands” or “withdrawn public lands.” All 
are public lands, all are public domain; the former generally refers to 
unreserved public lands, while the latter two terms refer to areas 
described as “Federal reservations.” 


Federal Reservations 


Two categories of federally owned real property may be said to fall 
within the term “reservations.” 

Original public domain lands—lands to which title has been in the 
United States since acquisition—and withdrawn to a greater or lesser 
degree from the general operation of the public-land laws relating to 
settlement, entry, location, and sale, are “Federal reservations.” So, 
too, are lands acquired or reacquired by the United States by purchase, 
condemnation, or by exchange for such purchases Sendenned, or 
donated lands or for interests in or on such lands, and held for a specific 
public purpose. 

The term “withdraw” is used interchangeably with the term 
“reserve” to describe the statutory or administrative action which 
restricts or segregates a designated area of Federal real property from 
the full operation of the public-land laws relating to settlement, entry, 
location, and sale, which action holds them for a specific—and usually 
gry oll aenerg purpose. 

Examples of reservations include: national forest reserve lands; na- 
tional parks, monuments, and other units of the national park system; 
fish and wildlife refuges; petroleum, oil shale, coal, and other mineral 
reserves ; recreation and widens areas ; reclamation and power with- 
drawals or reservations; military reservations, and similar areas, all 
of which are held by some Federal agency for specified public pur- 
poses, and all of which may be created wholly from reserved original 

ublic-domain lands, wholly from acquired or reacquired lands, or 

rom portions of both. Other examples of Federal reservations, fre- 
quently created wholly from acquired lands, are post-office sites, 
weather stations, immigration and customs facilities, lighthouses, 
Federal courthouse sites, and the like. 

Federally owned lands, as distinguished from reserved public lands 
on Federal reservations, then, are commonly referred to today—-as 
they are in the repo bill and this report—as “public lands” or 
“public domain lands,” 
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Scope of H.R. 12185 
Having in mind the foregoing, there emerges this statistical picture: 


(1) The United States owns approximately 456 million acres 
of real i pinky in the United States today; in addition, the 
United States owns in excess of 360 million acres of land in 
Alaska, a gross acreage of 816 million. 

(2) Within the foregoing definitions, approximately 275 mil- 
lion acres of federally owned real property in the United States 
are denominated “Federal reservations”; approximately 92 mil- 
lion acres of Federal real property in Alaska are in the category 
of reservations, a gross acreage of 367 million. 

(3) The public lands of the United States open to settlement, 
entry, location, and sale under the public land laws therefor total 
approximately 180 million acres, with lands in the same category 
in Alaska, 268 million acres, making the total 459 million acres. 


H., R. 12185 generally deals with the power of the Executive to with- 
draw, reserve, or restrict, for Defense purposes, the eae ing 180 
million acres of public lands—as herein defined—in the United States, 
and the remaining 269 million acres of such lands in Alaska. As in- 
dicated earlier, H. R. 12185 would also directly affect utilization and 
disposition of the surface estate, surface resources, and mineral estate 
of substantial areas of public land reserved or withdrawn areas, as 
well as outer continental shelf lands and lands and waters off the coast 
of Alaska. 

It is against this background that the policy questions raised by 
H. R. 12185 must be considered. 


FEDERAL PROPERTY AND THE CONSTITUTION 


The committee here reiterates that H. R. 12185 is a bill for the 
recapture by the Congress of those powers which the executive branch 
of the Government has acquired over a long period of years with 
respect to the withdrawal of the public lands from settlement, entry, 
location, and sale under the public land laws—an Executive power 
acquired through acquiescence or silence on the part of the Congress. 

That Congress has the final authority for the making of public 
Jand withdrawals or reservations cannot be doubted. The Federal 
Constitution and decisions of the Supreme Court make this point 
amply clear. 


The property clause 
Article IV, section 3, clause 2 of the Constitution declares that— 


The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the Territory or 
other property belonging to the United States; * * * Bey 

It will be noted that the grant of this power—the fixing of it in 
the Congress—is without qualification or exception. As will presently 
be shown, the decisions of the Supreme Court of the United States 
construing this constitutional provision establish two fundamental 
principles germane to any discussion of the pending legislation : First, 
that the power of Congress over the use and disposition of Federal 
property is without limitation; second, that Congress may—expressly 
or by implication—grant powers to the Executive to act for the Con- 
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gress in precisely the same way that an owner might grant powers 
to an agent. 


Supreme Court decisions and the General Withdrawal Act of 1910 
As recently as March 15, 1954, the Supreme Court of the United 


States had occasion to refer to the decisions of the past involving the 


property clause. In the case of Alabama v. Tewas et al. (347 U.S. 
272), an original action decided together with Rhode Island v. Louisi- 


ana et al., the Court had under consideration motions of the States of 


Alabama and Rhode Island for leave to file complaints challenging 
the constitutionality of the Submerged Lands Act of 1953 (67 Stat. 29). 

The Court, in its per curiam opinion denying the motions, bases its 
conclusion that the 1953 act is constitutional on the language in article 
IV, section 3, clause 2, of the Constitution. The extracts from the 
earlier decisions relied upon in this recent case are pertinent here: 


The power of Congress to dis of any kind of property 
Pek amet to the United States  aecactnss 4 Congress without 
limitation (United States v. Gratiot 14 Pet. 526, 537). 

For it must be borne in mind that Congress not only has a 
legislative power over the public domain, but it also exercises 
the powers of the proprietor therein. Congress “may deal 
with such lands precisely as a private individual may deal 
with his farming property. It may sell or withhold them 
from sale” (cases cited) (United States v. Midwest Oil Com- 
pany, 326 U.S. 459, 474). 

* * * The power over the public lands thus entrusted to 
Congress is without limitations. “And it is not for the courts 
to say how that trust shall be determined” (United States v. 
San Francisco, 310 U.S. 16, 29-30). 

We have said that the constitutional power of Congress 
{under art. IV, sec. 3, clause 2] is without limitation * * * 
(United States v. California, 332 U.S. 19, 27). 


The foregoing should serve to sustain the assertion that Congress 
has unlimited power respecting the use and disposition of Federal 
property. 

The decision in the Midwest Oil case, supra, as will presently be 
shown, also forms the basis for an assertion by the Executive that Con- 
gress by implication prior to 1910, and expressly thereafter, had 
granted to the Executive the power to act for the Congress in certain 
matters respecting the use of Federal property. 

The act of June 25, 1910 (36 Stat. 247; 48 U. S. C. 141-143), as 
amended, referred to as the General Withdrawal Act, reads in perti- 
nent part as follows: 


That the President may, at any time, in his discretion, tem- 
porarily withdraw from settlement, location, sale, or entry 
any of the ee lands of the United States including the 
District of Alaska and reserve the same for waterpower sites, 


irrigation, classification of lands, or other public purposes 
to be specified in the orders of withdrawals, and such with- 
drawals or reservatins shall remain in force until revoked by 
him or by an act of Congress. 

See, 2, That all lands withdrawn under the provisions of 
this act shall at all times be open to exploration, discovery, 
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occupation, and purchase under the mining laws of the United 
States, so far as the same shall apply to metalliferous min- 
eral * * *, 

Basis for“Implied Power” Assertion 


The Midwest Oil Co. case involved a withdrawal order made prior to 
the passage of the 1910 act. In that opinion, with respect to pre-1910 
Executive actions, the Court said the power exercised by the Executive 
through a long-continued practice acquiesced in by the Congress; at 
the same time, the Court recognized congressional control (236 U.S. 
459, 471, 474-475), but pointed out that: 


The Executive, as agent, was in charge of the public 
domain; by a multitude of orders, extending over a long period 
of time and affecting vast bodies of land in many States and 
Territories, he withdrew large areas in the public interest. 
These orders were known to the Congress, as principal, and 
in not a single instance was the act of the agent disapproved. 
Its acquiescence all the more readily operated as an implied 
grant of power in view of the fact that its exercise was not 
only useful to the public but did not interfere with the vested 
right of the citizen. 


Thus was born the oft-quoted syllabus point from the Midwest opin- 
ion (236 U.S. 459,460) which declares: 


Silence of Congress after consideration of a practice by 
the Executive may be equivalent to acquiescence and consent 
that the practice be continued until the power is revoked. 


So much for the implied power in the Executive prior to the Gen: 
eral Withdrawal Act of 1910, 

Basis For “Express Power” Assertion 

In the wake of congressional enactment of the 1910 act empowering 
the President to make temporary withdrawals of the public lands, 
controversy arose as to whether the legislative authority for effecting 
temporary withdrawals was, in effect, a limitation upon the general 
power of the Chief Executive to make withdrawals of the public 
domain. 

The then Attorney General, Robert H. Jackson, in a letter to Sec- 
retary of the Interior Harold Ickes on June 4, 1941, expressed the 
belief that, since the President was possessed of the power to make per- 
manent reservations and temporary withdrawals of the public lands 
prior to the enactment of June 25, 1910, the Withdrawal Act of that 
date should be construed as affirming rather than limiting the author- 
ity of the President to make withdrawals of the public domain. 

Thus, the basis for the assertion of express power in the Executive 
was created—through the Midwest decision and Jackson letter—to 
the satisfaction of the agencies of the Executive interested in with- 
drawal and reservation of public domain lands. In hearings this 
year before the House Committee on Interior and Insular affairs prior 
to development of the reported measure, Defense Department wit- 
nesses on several occasions, as well as witness for the Deparenser of 
the Interior, affirmed that the basis for the assertion today of express 
power to make permanent withdrawals—as distinguished from tem- 
porary withdrawals authorized by the 1910 act—is the 1941 letter of 
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the Attorney General, as supported by the Supreme Court in the Mid- 
west Oil decision. 

It would seem pertinent at this point to observe that Congress— 
applying the Midwest Oil yardstick—has perhaps, since 1941 re- 
mained silent, and has therefor indulged in a practice— 


* * * equivalent to acquiescence and consent that the prac- 
tice be continued until the power exercised is revoked. 


H. R. 12185 is specifically aimed at breaking that silence—if silence 
it be—with respect to the Federal property embraced by its terms, 
and for the reasons hereinafter set out, and to that extent signaling an 
end to the implied consent by direct congressional enactment limiting 
the power exercised. 

Bases for Current Withdrawals 

Having in mind the foregoing, and considering statutory enact- 
ments presently in effect, it may be ascertained in summary that with- 
pecs a today are made under four major bases of authority : 

(1) The first of these is the implied authority of the Executive. 
It has been the practice since the early days of the Republic, as the 
necessities of the public service required, for the President to with- 
draw public lands from the operation of the public land laws and to 
reserve them for specifle purposes. 

This practice, it is argued, continued over the years with the know]l- 
edge—and without the disapproval—of the Congress, and was recog- 
nized in the Midwest Oil case, supra, which enunciated the principle 
that by such use of the power of withdrawal a grant of authority to 
the Executive was implied. 

This broad, vowed authority was delegated to, and presently vests 
in, the Secretary of the Interior as a result of a series of Executive 
orders: by Executive Order No. 9146, of April 24, 1942, and Executive 
Order No. 9337 of April 24, 1943, and lastly, by Executive Order No. 
10355 of May 26, 1952. The latter order removed the necessity— 
according to Interior Department testimony—theretofore existing 
that withdrawal orders be cleared through the Attorney General and 
the Bureau of the Budget, and specified that all withdrawals made 
under its authority should be designated as “public land orders.” 

(2) The second basis for current withdrawals is the act of June 25, 
1910, supra. It is pointed out that while withdrawals under the 
General Withdrawal Act of 1910 are termed “temporary,” the act 
specified that they shall remain in force until revoked by the President 
or by an act of Congress; further that such lands remain at all times 
open to location under the mining laws as the same apply to metal- 
liferous minerals. 

(3) The third category includes withdrawals made under various 
acts establishing particular fields of activity, relating to the responsi- 
bility of the several Executive agencies. Better known examples in 
this category include: the amended act of March 3, 1891 (26 Stat. 1103; 
46 U.S. C. 471), authorizing the President to reserve lands as national 
forests; section 3 of the Reclamation Act of June 17, 1902, as amended 
(39 Stat. 865; 43 U. S. C. 416), authorizing the Secretary of the 
Interior to withdraw lands for reclamation purposes; the act of ‘une 
8, 1906 (34 Stat. 225; 16 U.S. C. 431-433), authorizing the Pres:dent 
to reserve objects of historic interest on the public lands as national 
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monuments; the Federal Power Act of June 10, 1920 (41 Stat. 1075; 
16 U. S. C. 818), as amended, providing for the reservation of public 
lands included in any proposed waterpower project; the act of March 
10, 1934 (48 Stat. 400; 16 U. S. C. 694), authorizing the President to 
establish by proclamation lands in national forests as fish and game 
sanctuaries; the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269; 
43 U. S. C. 315), as amended, providing for the withdrawal of lands 
upon publication of notice of intent to include them in a grazing dis- 
trict; and, more recently, the Outer Continental Shelf Lands Act of 
August 7, 1953 (67 Stat. 469; U.S. C. 1341). 

(4) Finally, the fourth category involves special acts of Congress 
designating specific areas to be withdrawn for a specific purpose, e. &., 
acts establishing the several national parks embracing public lands, 
acts authorizing establishment of naval petroleum reserves, ete. 

It is the first of these bases of authority—the implied authority of 
the Executive to make withdrawals of the public lands—which the 
provisions of H. R. 12185 would modify. Specifically, it is under 
authority of Executive Order No. 10355 that withdrawals by public 
land order for the Department of Defense are promulgated, and it 
is the exercise of this authority with which H. R. 12185 particularly 
deals. 


THE PUBLIC LANDS AND RESOURCES AND DEFENSE AGENCY HOLDINGS 


The House Committee on Interior and Insular Affairs is charged 
with leyislative responsibility for all matters relating to public lands 
of the United States, and under the provisions of the Legislative Re- 
organization Act, is responsible for maintaining continuing oversight 
of public land law administration. Further, House Resolution 30, 
84th Congress, 1st session, specifically authorizes the committee to 
investigate and study— 


* * * the administration of the public lands administered 
by the Bureau of Land Management. 


Recent years, particularly since the end of World War IT, have seen 
a sharp upturn in demands—both from public and private sources— 
for fuller utilization and development of all of the resources of the 
public domain: Mineral resources; timber and other material re- 
sources; grazing resources; fish and wildlife resources; water re- 
sources; scenic, wilderness, recreation, and related values, as well as 
the land itself as a space or “elbowroom” resource. 


The Public Demand 


Two examples will serve to illustrate the basis for the assertion that 
demands for public land and public land resource uses by the public 
at large are at an unprecedented peak, as is the demand for use of 
public lands reserved areas. 

Minerals: While the search for uranium, and other source materials, 
has unquestionably multiplied many times over the pre-World War 
II annual rate of locations for mineral entry made on the public lands, 
accurate figures are not available since no centralized Federal record 
is kept of such locations. Mineral Leasing Act filings—covering oil, 
gas, oil shale, coal, phosphate, sodium, and potash—are indicative of 
the trend. Between the date of enactment on February 25, 1920, 
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of the Mineral Leasing Act, and June 30, 1952, filings under the act 
totaled 209,000. In 3 years thereafter, a total of 101,000-plus filings 
were made. This means that filings for the period 1920-52 were at 
a rate of 6,300-plus a year, that for the period 1953-55, filings have 
been at a rate of 33,600-plus a year—an increase of 500 percent. 

Parks and recreation: National Park Service figures indicate that 
tourist visits to units of the national park system have jumped from 
an annual visitor rate of 21.7 million in 1946 to approximately 50 
million in 1955. 


_ Comparable figures for other resource uses also show substantially 
increased postwar demands. 


The Congressional Response 


To meet these demands for expanded multiple resource use of the 
public lands, the committee has initiated in the past few years, and 
Congress has enacted, several landmark pieces of legislation. 

In the 88d Congress: Public Law 387 (68 Stat. 173), amending 
the Recreation Act of 1926 so as to permit nonprofit organizations 
and governmental subdivisions to lease or purchase public domain 
lands for public purposes; Public Law 390 (68 Stat. 239), extending 
the leasing provisions of the Small Tract Act of 1938 to unsurveyed 
lands, and broadening permissible public uses; Public Law 585 (68 
Stat. 708), making compatible for the first time mining and mineral 
leasing on the same public lands; and Public Law 771 (68 Stat. 
1146), authorizing governmental subdivisions or other public agencies 
to obtain special use permits for certain public purposes. 

In the 84th Congress: Public Law 76 (69 Stat. 138), amending the 
Desert Land Entry Act of 1877; Public Law 167 (69 Stat. 367), the 
Multiple Surface Use Act, perhaps the most significant change in the 
mining laws of the United States since 1872; Public Law 357 (69 Stat. 
679), permitting mineral-resource development on power withdrawals 
or reservations; and Public Law 359 (69 Stat. 681), involving devel- 
opment of source materials on certain public coal lands. 

During the past several years, there has developed an increasing 
concern, particularly throughout our public land States, over the con- 
tinued expansion of single-purpose or limited-purpose reservations 
through withdrawal of public-land areas. With the exception, per- 
haps, of reservations created for management purposes by some Fed- 
eral agency under a specific act of Congress having that objective, 
the Defense Department has been, and is, the Nation’s principal con- 
sumer of land for limited-purpose utilization. 


Defense Land Holdings: 1937-55 


In 1937, the land acreage owned or controlled by Defense agencies 
totaled—including civil functions lands—3.1 million acres. On the 
eve of World War II, in 1940, the figure stood at 4.3 million acres. 

On June 30, 1945, Defense agencies held 25.1 million acres of lands 
in the United States; this figure dipped to 21.1 million acres (3.8 
civil functions) at the close of the Korean war in 1953, but on June 
30, 1955, had climbed again to 25.4 million acres (3.9 civil functions). 
And, on June 30, 1955, applications for withdrawal of additional 
public lands for defense purposes exceeded 8 million acres in the con- 
tinental United States alone. Some 14 million acres of the total held 
in 1955 were lands reserved from the public domain. 


90016°—57 H. Rept., 84-2, vol. 5 


20 

















12 WITHDRAWALS OR RESERVATIONS OF PUBLIC LANDS’; 


The committee is impressed with this comparison: 

That Defense Department agencies, other than lands held for 
civil-works purposes, own or control lands which in total area 
exceed the States of Massachusetts, Maryland, New Hampshire, 
and Delaware combined; 

That if civil works withdrawn lands are added, an area exceed- 
ing the total acreage of the State of Connecticut must be added; 
an 

That if presently pending applications by Defense agencies 
are approved, the lands of the United States held in permanent 
ownership or control by the military would exceed in total area 
the States of Massachusetts, Maryland, New Hampshire, Dela- 
ware, New Jersey, and Rhode Island combined, plus 50 Districts 
of Columbia. 

Put another way, present Defense holdings are the equivalent of 
a strip of land 13 miles wide from New York to San Francisco; if 
present applications are approved such a strip would then be 17 miles 
wide. 
Temporary Withdrawals ... 


Through a series of Executive and public land orders promulgated 
and issued over the 6-year period from 1939 through 1945, more than 
13 million acres of public lands were withdrawn and reserved for the 
use of the military and other branches of the Federal Government— 


* * * for purposes incident to the various phases of the na- 
tional emergency and the prosecution of the war; * * *, 


In most of those orders, the intention was expressed that— 


* * * after the termination of the emergency, the public 


lands should be returned to the jurisdiction, uses, and admin- 
istration which existed prior to the withdrawal and reserva- 
tion of such lands for purposes incident to the national 
emergency and prosecution of the war; * * *., 


Apparently, in recognition of the purpose for which such lands were 
withdrawn initially, and in light of the declared intention to restore 
them at the end of the emergency, President Franklin D. Roosevelt, 
on February 28, 1945, caused to be issued Executive Order 9526. This 
order, after reciting the events leading up to the land withdrawals, 
renewed the statement of intention to restore, amended existing orders 
to revoke military jurisdiction thereover 6 months after termination 
of the then-existing war emergency, whereupon jurisdiction in the 
Department of the Interior and other administrative agencies would 
automatically revest. 


The Executive order of February 28, 1945, is set out following: 


Executive Oxver 9526 
AMENDING CERTAIN EXECUTIVE AND PUBLIC LAND ORDERS WITH- 


DRAWING PUBLIC LANDS FOR PURPOSES INCIDENT TO THE 
NATIONAL EMERGENCY AND THE PROSECUTIO OF THE WAR 


Whereas by certain Executive and publie land orders more 
than 13 million acres of public lands have been withdrawn 
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and reserved for the use of the military and other branches 
of the Federal Government for purposes incident to the vari- 
ous phases of the national emergency and the proescution 
of the war; and 

Whereas immediately prior to the issuance of such orders 
various executive departments and independent agencies of 
the Federal Government had primary jurisdiction over, 
interests in, needs and uses for, or administration of, certain 
portions of such public lands; and 

Whereas because of the findings of necessity for the emer- 
gency use of such lands, the jurisdiction over, interests in, 
needs and uses for, and administration of those lands by such 
departmetns and agencies were subordinated to such emer- 
gency use; and 

Whereas it is and has been the intention, as expressed in 
most of the orders, that after the termination of the emer- 
gency, the public lands should be returned to the jurisdiction, 
uses, and administration which existed prior to the with- 
drawal and reservation of such lands for purposes incident 
to the national emergency and the prosecution of the war; 
and 

Whereas it is appropriate that, in future determinations of 
the public purposes for which such lands shall be used, re- 
served, or administered after the emergency, those depart- 
ments and agencies of the Federal Government which had 
prior jurisdiction over, interests in, or administration of 
such lands should have restored to them such jurisdiction 
over, interests in, or administration of the lands as existed 
prior to the withdrawal and reservation of the lands for 
purposes incident to the national emergency and the prosecu- 
tion of the war: 

Now, therefore, by virtue of the authority vested in me 
as the President of the United States as set forth in the 
orders hereinafter enumerated, it is ordered as follows: 

The Executive orders and public land orders hereinafter 
enumerated, withdrawing and reserving public lands for uses 
incident to the national emergency and the prosecution of the 
war, are hereby amended by adding to each of the said 
orders the following paragraph: 

“The jurisdiction granted by this order shall cease at the 
expiration of the 6 months’ period following the termination 
of the unlimited national emergency declared by Proclama- 
tion No, 2487 of May 27, 1941 (55 Stat. 1647). Thereupon, 
jurisdiction over the lands hereby reserved shall be vested in 
the Department of the Interior, and any other department or 
agency of the Federal Government according to their respec- 
tive interests then of record. The lands, however, shall re- 
main withdrawn from appropriation as herein provided until 
otherwise ordered.” 

Executive order numbers: (Omitted.) 

Public land order numbers: (Omitted.) 

Any provision in any of the orders hereinabove enumerated 
which is in conflict with this order is hereby superseded to the 
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extent of such conflict: Provided, however, That any provi- 
sion for the earlier return of jurisdiction over the public lands 
in any of said orders shall remain operative. 
FrankKuin D. Roosevevr. 
Tue Wurire Hovss, 
February 28, 1948. 
. . - Become Permanent Withdrawals 

By the terms of the 1945 Executive order, Defense jurisdiction over 
the lands covered was to automatically revert 6 months after the 
termination of the unlimited national emergency. 

The unlimited national emergency was terminated on April 28, 
1952; the 6 months’ period expired October 28, 1952. 

At last helene i sort 20, 1956—a total of 49 of these “temporary” 
withdrawals, made between April 28, 1939, and August 25, 1945, and 
located in 10 States and Alaska, and embracing 11.8 million acres of 
land, were still in effect by virtue of what appears to be Executive 
“permissive action.” 


Present Executive Withdrawal Procedure 


As stated above, the present authority to effect withdrawal or 
reservation of the public lands vests—on the basis of the implied or 
express Executive authority evolved in the manner set out earlier— 
in the Secretary of the Interior by virtue of a Presidential delegation 
of authority on May 26, 1952. 

Under procedure developed pursuant to this delegation of authority, 
withdrawals are presently effected in this manner: 

(1) The head of the requesting agency files application for with- 
drawal with local land office of Bureau of Land Management, Depart- 
ment of the Interior. Filing has the effect of temporarily segregating 
such lands from all forms of entry or disposition under the public 
land laws— 


* * * to the extent that the withdrawal * * * if effected, 
would prevent such forms of disposal. 


(2) Applications are required to state among other things: name 
of agency; description and acreage; purpose of the request (except 
where classified for national security reasons) ; a statement showing 
need for all the lands requested; a statement indicating whether the 
withdrawal should preclude grazing, mineral leasing, and mining 
locations on the affected lands: notice is given locally by Federal 
Register publication, or through press releases by State BLM 
supervisors. 

(3) Secretary of the Interior may, in his discretion, afford public 
an opportunity to object to an application, publish notice to that 
effect, set hearing. 

(4) If Secretary thereafter determines withdrawal should be made, 
he issues a public-land order to that effect, which is published in the 
Federal Register. 

(5) IfSecretary of the Interior objects on behalf of his own Depart- 
ment, or is unable to reconcile the wishes of a department opposing 
the request of another department, the matter is referred to the Bureau 
of the Budget for settlement. 
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Committee conclusions on the extent to which this procedure has 
operated and been employed with respect— 

(a) to fulfilling the public lands policy aimed at achieving 
maximum multiple resource utilization, conservation, and develop- 
ment, consistent with the withdrawal purpose; 

(6) to requiring establishment of a real need for the withdrawal 
by the requesting agency ; 

(ce) to encouraging precise and limiting language in with- 
drawal orders, consistent with the withdrawal purpose ; 

(d) to informing private citizens and governmental subdivi- 
sions fully of the effect of the withdrawal; and 

(e) to Congress fulfilling its responsibility under the Property 
Clause of the Federal Constitution— 

will be found hereafter in this report. 
Defense Withdrawal Applications, 1954-55 

During the latter part of 1954 and in 1955, the Department of De- 
fense, on behalf of the Departments of the Air Force, Army, and the 
Navy, perfected applications for additional withdrawals and reserva- 
tions of more than 8 million acres of public land in a total of 9 Western 
States. Approval of these pending applications by the Secretary of 
the Interior would have brought the total of real property owned or 
controlled by the Department of Defense in the United States to more 
than 33 million acres, the equivalent of 52,000 square miles, an area 
almost exactly the size of Alabama, or Arkansas, or North Carolina— 
more than 750 times the area of the District of Columbia. 

Two of the applications for withdrawal of lands, the Navy request 
for some 2.8 million acres in the Black Rock-Sahwave area of north- 
west Nevada and the Navy request for approximately 1 million acres 
in the Saline-Panamint Valley areas of southeast central California, 
generated extreme controversy in the areas affected. Both were based 
on a declared need for lands for gunnery purposes; both proposed to 
close the lands involved for an indefinite period to all forms of entry— 
grazing, mining, mineral leasing, hunting and fishing, game manage- 
ment, materials removal, recreation, etc. 

On October 29, 1955, the commitee chairman, Representative Engle, 
addressed a letter to the Assistant Secretary of the Interior for Public 
Land Management, Wesley A. D’Ewart, which said, in part: 

* * * * * 

* * * Since the use of the public-domain land areas of 
the United States comes squarely within the jurisdiction of 
my commitee, I intend to initiate an investigation into the 
use of these lands for defense purposes immediately after 
the convening of the second session of this Congress. The 
purpose of the inquiry will be to determine whether all of 
these public military reservations are needed, and used, and 
whether or not it wouldn't be possible for the services to 
make joint use of some of these facilities, thereby limiting 
their area and number, * * * In the light of the intensive 
study we intend to give this matter, I am in hopes you will 
withhold your approval of any further withdrawals of 
public lands for military reservations, or extensions of 
existing reservations, until we get a chance to take a good 
look at the situation. * * * 
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In a letter to the chairman, dated November 4, 1955, Secretary 
D’Ewart stated that the Department of the Interior would withhold 
approval of further withdrawals in accordance with the request of 
“a nico Engle, and expressed the belief that an effort should be 
made to initiate such hearings as early in January as possible. 


FULL COMMITTEE HEARINGS 


On 12 hearing days beginning on January 4, 1956, and ending May 
28, 1956, the House Committee on Interior and Insular Affairs com- 
piled its hearing record on policies and procedures affecting the 
withdrawal and utilization of the public lands of the United States 
by agencies of the Department of Defense. 

Extensive testimony was heard from spokesmen for the Defense 
Department, as well as the Departments of the Army, Air Force, 
mt Navy, and the Department of the Interior, on a broad basis: 
overall policies and procedures, as well as the statistical picture of 
Defense holdings; pending applications; the degree of the inter- 
agency joint utilization; cooperation of requesting agencies with State 
and local officials and private citizens in the areas affected by pro- 
posed withdrawals, et extent to which regulations and control pro- 
cedures presently in effect require periodic utilization reports; and 
related subjects. 

The committee heard detailed testimony from spokesmen for the 
Office of Naval Petroleum Reserves with respect to that Office’s 
assertion that it was mandated to explore for petroleum on San 
Nicolas Island off the coast of California; from the Bureau of Land 
Management on its role in public land administration; from the 
Atomic Energy Commission with respect to the expansion of the 
Nevada testing site within the Nellis-Tonopah range, Nevada, and 
other expansion plans; from the United States Fish and Wildlife 
Service, and spokesmen for official State agencies on water resources, 
grazing, recreation, fish and game, mining and mineral leasing, and 
related resource problems. 

Finally, making an invaluable contribution to understanding of 
the impact and complexities involved in operation of present with- 
drawal policies and procedures, the committee heard testimony from, 
or received for the record, statements on behalf of numerous national, 
regional, and local organizations dedicated to the several phases of 
multiple resource use of our public lands: a list of these organizations 
is included hereafter. 


LEGISLATION DEVELOPED: H. R. 10371 AND RELATED BILLS 


On April 10, 1956, there was introduced, as a result of the tentative 
conclusions reached by the committee based on the testimony heard 
up to that time, H. R. 10371, together with a dozen identical, or sub- 
stantially identical bills. 

H. R. 10371, the predecessor to the reported measure, H. R. 12185 
except as hereinafter noted, is identical to H. R. 12185. Hearings on 
H. R. 10371, and on amendments incorporated on the clean bill re- 
ported, involved 6 days of the committee’s time, in addition to the 12 
days of general hearings. 
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The committee believes that the conclusions reached as a result of 
its hearings over the past 6 months not only constitute justification for 
enactment of the reported legislation, but they fully support an asser- 
tion that its early enactment is of vital necessit if the jase is to 
restore balance and perspective to a sound Federal policy looking to 
highest and best utilization of a very substantial area of the public 
lands of the United States and their associated resource values. 


COMMITTEE FINDINGS 


This committee in an earlier report this session declared, and here 
reiterates that— 
The program for the defense of our Nation’s human and 
natural resources should not, and must not, be so conducted 
as to destroy the very resources it is aimed at preserving. 


1. Defense Department Control Procedures 


In view of the declared urgency of the Navy’s request for 3.6 million 
acres of land in Nevada and California, detailed testimony on utiliza- 
tion of existing defense holdings in any given area was of necessity 
almost exclusively limited to present holdings and proposed acquisi- 
tions in Nevada. If the record made with respect to the largest single 
military reservation in the United States—the 3.5-million-acre Nellis- 
Tonopah Range in southern Nevada—typifies the effectiveness of De- 
fense Department control procedures, then the committee would 
recommend that such procedures be completely overhauled. 

For approximately 14 years the Nellis-Tonopah range has been 
withdrawn from the theyre domain, for use of the Air Force—except 
for 470,000 acres within the exterior boundaries used as the atomic 
testing site by the AKC—as a bombing and gunnery range. During 
that 14-year period, a very substantial portion of the area has become 
conitamsidted: i. e., saturated with bomb duds, unexpended cartridges 
and the like. The expense of decontamination, by present standards, 
suggests that if it is to be used in the foreseeable future its use must 
necessarily be confined to use for defense purposes. 

In addition to the Nevada holdings, the Air Force controls 2.3 
million acres of land in Arizona, 1.3 million acres in California, 1.6 
million acres in New Mexico, and 1.9 million acres in Utah. 

On January 6, 1956, Air Force witnesses testified that not only were 
existing holdings not surplus in any of these States, but that their 
studies indicated they would need to acquire additional acreages. On 
the same date, Defense concurred in this position. With specific 
respect to the degree of utilization of the Nellis-Tonopah range, an 
Air Force witness declared : 

* * * So this area is, I would not say saturated, but it is 
congested to such an extent that any additional load would 
endanger the safety of the range operation. 

On January 27-28, 1956, Navy witnesses advised the committee that 
in 1953, and again in 1955, the Navy had sought—without success— 
to effect joint utilization with the Air Force of the Nellis-Tonapah 
range. In each instance, the Defense Department had concurred in 
the Air Force turndown of the Navy request. 

On February 1, 1956, Air Force and Defense were requested to 
supply any letters, directives, studies, or written conclusions in exist- 
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ence as of the 1953 and 1955 denials of the Navy’s joint-use request, 
which materials or matters formed the basis for the Air Force denial, 
the Defense concurrence therein. On February 29, 1956, the “records” 
requested were transmitted, consisting of 6 sheets of paper com- 
prised—between endorsements—of 2 Navy requests, 2 Air Force 
negatives of the requests, and 2 Defense coneurrences in the latter. 

On March 1, 1956 (with further clarification on March 14), the Air 
Force advised the committee that more than 2 million acres within 
the exterior boundaries of Nellis-Tonapah were being declared surplus 
to Air Force needs. 

On January 27-28, 1956, in justification of its 1955 request for the 
2.8-million-acre withdrawal in northern Nevada for gunnery range 
purposes in connection with the Fallon Naval Auxiliary Air Station, 
the Navy pointed to the 1953 and 1955 Air Force turndowns at Nellis- 
Tonopah. 

On March 23, after the Air Force had announced its decision to de- 
clare 2 million acres surplus at Nellis-Tonapah, the Navy argued 
vigorously that it was too late, that Fallon NAAS would have to be 
closed down because of its distance from Nellis-Tonapah, that the 
Federal investment in Fallon NAAS approximated $16 million, that 
this $16 million “would go down the drain” if the Navy could not 
proceed with its 2.8-million-acre withdrawal in northwest Nevada. 

The plain facts are that there was an approximate Federal invest- 
ment at Fallon NAAS of $10 million in 1953, when the original Navy 
request for a joint use at Nellis-Tonapah was made; that had the Air 
Force agreed in 1953—pursuing Navy logic—that $10 million would 
have been lost; that in the same year the Navy made its request for 
land use at Nellis-Tonapah, 1953, it also justified appropriation of an 
additional $5.5 million which, as “in place” funds for Fallon NAAS 
in 1955 brought the Federal investment there to the $16 million mark; 
that when the Navy in 1955 renewed its request for joint use at 
Nellis-Tonapah, had the Air Force immediately agreed to joint use 
by the Navy, then again—pursuing Navy arguments and Navy logic 
the Fallon NAAS “would close down,” the Navy training program 
“would be set back to 3 years,” it would take “at least $10 million in 
additional construction funds to make the transfer to bases near the 
Nellis-Tonapah range,” and the $16 million investment at Fallon 
NAAS “would be shot.’’ 

If the Navy’s assertions and figures are correct as to the results which 
would be achieved by Navy being required to use Nellis-Tonapah, then 
responsibility for the resultant superwaste of taxpayers’ and casual 
treatment by the Navy of valuable public resources can only be laid 
at the door of those in the Navy responsible for long-range planning— 
all with perfect cooperation from the Air Force and the Department 
of Defense. 

Several observations appear in order. 

For the Air Force to testify as it did on January 6, 1956, as to 
“saturation use of all of its lands”—only to declare surplus to their 
needs, iess than 8 weeks later, an area of public land equivalent to a 
strip of land 1 mile wide from New York to Los Angeles and then 
when pressed by the committee to present justification for retention 
of the very land in question—is inexplicable. 

For the Navy to assert “too late” on March 1, 1956, on an offer of 
land at Nellis-Tonapah because acceptance would “assure a waste of 
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$16 million at Fallon NAAS” after the Navy had in 1955 renewed 
its request for the land offered—when at the time it made its 1955 
request the Navy also had a $16 million investment at Fallon NAAS— 
is incomprehensible. 

Finally, for the Defense Department to concur in the activities and 
conclusions of the Air Force in 1953, 1955, and 1956—and in the 
activities and conclusions of the Navy in 1953, 1955, and 1956— 
reflects what can only be labeled an inexcusable deficiency in the 
control procedures established by Defense to assure conformity with 
its directives relating to public land acquisition and utilization. 


Men, Planes, and Military Lands 


One further point deserves comment, and should make for specula- 
tion by the Congress and the public as to just what the future portends 
with respect to the spiraling demand by the military for vast land 
areas in peacetime. 

In 1937, when members of the Armed Forces of the United States 
totaled 311,000, defense agencies held slightly over 3 million acres 
of real property. The number of military aircraft in service is not 
known. 

In 1940, just prior to World War II, with 458,000 military per- 
sonnel, holdings of real property by defense agencies stood at 4.3 
million aeres. 

In 1945, at the all-time peak of United States military effort, the 
books carried 12.1 million men in the Armed Forces, 109,000 military 
aircraft of all types, with Defense real property holdings of 25.1 
million acres. 

Today, with approximately 2.8 million members in the Armed 
Forces, and with some 36,000 military aircraft of all types on hand, the 
military holds more than 25 million acres of land in the 48 United 
States, with applications pending for more than 8 million additional 
acres. 

Recognizing technological advances, breaking of the sound barrier, 
missiles programs, and high-speed, high-altitude jet aircraft, the 
question raised is: If these are the requirements in peacetime, what 
would the military require in time of war? 

The answer may well lie in congressional determination of “require- 
ments,” insistence on multiple-resource use of present holdings, and 
careful scrutiny of all future applications for large acreages. Com- 
mittee testimony points to a proposed request for a gigantic new super 
range—which may involve as many as 6 million acres (10,000 square 
miles) —now being considered by the Atomic Energy Commission and 
the Defense Department. As of this date, it appears that an effort 
will be made to carve out of the public domain this new 100-mile 
by 100-mile weapons range, rather than expanding existing—and 
p Mens contaminated—military ranges. 


2. Defense Department Utilization Review 

A witness for the Department of Defense testified that the basic 
tenet of all the Defense policies regarding real property acquisition, 
utilization, and disposal is contained in a directive which states: 


No additional real property shall be acquired unless the real 
property currently under control of all three military depart- 
ments is inadequate to satisfy the military requirements. 
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Essential to keeping faith with such a tenet, in the view of the com- 
mittee, would be a procedure whereby Defense—independent of con- 
clusions reached by affected military departments—could ascertain to 
its own satisfaction that real property held as of the receipt of a new 
request was inadequate to meet the new requirement. If this is cor- 
rect, then periodic utilization reports to Defense for each area held 
might best reflect adequacy or inadequacy of existing holdings. 

Yet, as of January 4, 1956—when applications for permanent with- 
drawal of some 8 million acres of additional public lands for the use 
of the military departments were pending in Interior, with the bless- 
ing and approval of Defense—Defense did not have in its hands from 
any of the military departments any form of detailed utilization 
Pe pe necessary to a iatevandnaison of the adequacy of existing 

oldings. 

Put minothior way, as of January 1, 1955, the Air Force listed public 
domain lands held as totaling 6.8 million acres; requests were pending 
in Interior on December 31, 1955, for withdrawal of additional public 
lands totaling in excess of 3.5 million acres—and area larger than the 
entire State of Connecticut by nearly 400 square miles. The Defense 
Department had presumably cleared and approved the Air Force re- 

uest as necessary—approved it without having in hand overall Air 
orce reports, let alone departmentwide reports—which could be used 
as a basis for measuring utilization. 

For the same dates, the Army held 3.2 million acres of public lands 
and was seeking an additional 642,000 acres, while the Navy, with 1.6 
million acres, was requesting 5.1 million additional acres. 

With Defense Department agencies already holding a total of more 
than 25 million acres of real property on January 1, 1955, and with 
applications for withdrawal of more than 8 million acres of additional 
pu lic lands pending on December 31, 1955, the Department of De- 

ense had simply approved all of these ap lications without having 
in hand utilization reports of land then he d 

The House Committee on Interior and Insular Affairs devotes 
hundreds of man-hours of hearings each Congress to public-land 
bills which individually only rarely involve more than 160 acres of 
land. That has been the traditional legislative approach to public- 
land matters. A homestead traditionally embraces 160 acres, a mining 
claim 20 acres. 

The 8 million acres’ worth of pending applications for Defense 
withdrawals, and the Defense handiine of them what has apparently 
become a too-common executive approach to public-land matters—and 
this when the area involved was the equivalent of 50,000 homesteads, 
or 400,000 mining claims. 

It is submitted that, in legal parlance, res ipsa loquiter, the thing 
speaks for itself, and augurs strongly for returning to the legislative 
branch basic statutory controls which will assure bas casual depart- 
mental assumption of responsibility. 

From the testimony of Defense witnesses, it does not appear that 
until August 27, 1955, the Department had in effect any directives 
requiring such periodic reports as would lay a base for a measured, 
intelligent, independent judgment on the part of Defense officials as 
to the need for withdrawing additional public lands for any Defense 
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purpose. On that date there was promulgated a directive which, the 
committee was told, will result in— 
* * * a complete review being made within each 2 years of 

all real property under the control of the military depart- 

ments. Under the terms of this directive no property may 

be retained without complete justification of the requirement 

for it. Reports of the studies made are forwarded to the 

Soman, 3 Defense. The first reports under this directive 

are now being received and by September of this year reports 

are due on all properties. 

The committee, in hight of the Nellis-Tonapah-Fallon sequence of 
events, recommends that the Defense Department exhaust all possible 
review alternatives to assure an independent conclusion being reached 
at the Defense Department level. 

In view of the posture of this apparently initial effort toward insti- 
tuting a full, coordinated, control procedure for evaluating public land 
acquisition applications, it does not appear that additional areas 
should be added to Defense Department real property holdin 
except in cases of most urgent necessity, and then subject to findings 
thereafter made—until all initial reports have been received, evaluated, 
and related to pending and pro applications. 

It should be borne in mind that the committee, despite its 18 days 
of hearings, was able to examine in detail only into one major Defense 
withdrawal application, that of the Navy for 2.8 million acres in 
northwest Nevada; the examination on this matter did, however, serve 
to develop what has been set out above with respect to utilization of 
one existing military reservation, the Nellis-Tonapah Range, Nev., 
and its relation to general Defense practices. 

8. Utilization Review by Military Departments 

It should be made clear that the preceding comments directed at 
serious deficiencies found to exist in Defense Department control and 
utilization review procedures are not intended to be limited to Defense. 
With or without Defense directives, it appears that the Departments 
of the Army, Air Force, and Navy, on their own motion, would have 
seen fit long before 1955 to institute utilization review procedures 
on a periodic basis at the departmental level. The committee record 
fails to reveal wherein any of the three military departments had so 
acted prior to 1955. 

It does appear that in May 1955, the Air Force initiated a compre- 
hensive reports control procedure aimed at supplying the Department 
with a continuing, built-in basis for determining the justification for 
retention of existing holdings, or acquisition of new holdings. At 
the same time, in light of the interdepartmental Air Force-Navy re- 
lations respecting Nellis-Tonapah from 1953 to 1956, control deficien- 
cies appear to have existed in both Departments. 

It is difficult, in the committee view, to understand how pending 
applications for more than 8 million additional acres of public lands 
could have been cleared and approved by the respective military de- 
partment when there were not 1n existence departmentwide utilization 
reports and related studies, and it is assumed the Defense directive of 
August 27, 1955, has corrected the situation. 
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“Lost”: 3 Million Acres 

Indicative of the need for an overhaul of review procedures in the 
three military departments, as well as the Defense Department, is 
one finding made by the committee incident to its general hearings. 

In a report to the General Services Administration, the Navy listed 
its total real property holdings in Texas as 2,948,463 acres as of De- 
cember 31, 1953; in its testimony before the committee in January 
1956, the Navy fixed its Texas real property holdings at only 22,739 
acres as of January 1, 1955, without showing any major Texas releases 
during the preceding 18 months. 

When asked to account for the more than 2.9-million acre discrep- 
ancy, Navy witnesses asked for—and were granted—time to check 
out the matter. Two weeks later the Navy passed the word to the 
committee; after reference to an electric punchcard machine system 
employed by the Navy, the word was: 

* * * The first cards that were prepared contained an 
error in decimal point, a period was used as a comma, and it 
threw the whole thing out of line by about 3 million acres. 
One figure was transposed three decimal places. 

Thus, the committee was advised, Navy records for a period of 18 
months carried nearly 3 million acres of land—an area roughly the 
size of the State of Connecticut—as held, when the lands were in fact 
a puncheard machine creation. 

It is difficult for the committee to understand, not why or how the 
error occured, but how or why the Navy permitted it to clear the De- 
partment, and how the Defense Department cleared it, without detec- 
tion, en route to GSA. 


4. Defense Holdings and Multiple-Resource Use 


Members will agree that technological advances and changes in the 
methodology of warfare have changed substantially, that these ad- 
vances and changes have dictated a realinement of real property 
requirements of all of the services. The bulk of the military public- 
land holdings are reservations used for bombing, gunnery, rocketry, 
missile testing, survival ranges, and the like. 

The range of ground-to-ground, ground-to-air, air-to-air, and air- 
to-ground weapons have all increased measurably in the past 15 years; 
at the same time, high speed and altitude requirements of modern 
weapons systems dictate in many instances the reshaping or expan- 
sion of existing reservations, or creation in some instances of new 
reservations. For example, the minimum air-to-air overland gun- 
nery range requirement for any one range for the training of pilots 
in jet aircraft appears to be in the neighborhood from 1,200 to 1,500 
square miles. This means an area 24 miles by 50 miles, or 30 miles 
by 50 miles. Certain proposed air-to-ground training areas required 
in the near future may dictate reservation of as much as 10,000 square 
miles—an area 100 miles square within a single reservation. 

On the basis of the committee record to date, however, the basic 
quarrel with present Defense procedures is not so much the question of 
whether there is a need established by the requesting agency for X 
acres of land at some location, but more particularly the questions 
are these: Could other Defense-held lands be utilized? If not, and 
if public lands are proposed to be withdrawn, under what circum- 
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stances could such public lands be withdrawn compatible with con- 
tinued maximum multiple-resource development, use, conservation, 
and management? This report has dealt above with the first ques- 
tion. 

One or two examples will serve to demonstrate the scope and impact 
of the second. 


Black Rock-Sahwave Navy Withdrawal 


Fallon, Nev., site of the Fallon Naval Auxiliary Air Station, is lo- 
cated approximately 30 miles northeast of Reno. In 1954, the Navy 
received a 5-year permit to use 272,000 acres of what is known as the 
Black Rock Desert, 85 miles north of Fallon, as an air-to-air gunnery 
range. 

Based on substantially increased west coast pilot gunnery training 
requirements, the Navy moved early in 1955 to firm up its land hold- 
ings so as to provide two 24 by 50 mile ranges, and one 30 by 50 mile 
range. Reference has been made above to 1953 and 1955 requests of 
the Navy for joint use of the Air Force Nellis-Tonapah range, in 
southern Nevada. On May 4, 1955, the Navy filed application with 
the Department of the Interior for withdrawal from all forms of 
entry under the public-land laws of some 639,000 acres of public lands 
on what is designated as the Sahwave Mountain area, some 40 miles 
north and slightly east of Fallon. On August 11, 1955, application 
was filed for extension of the Black Rock and Sahwave ranges to 
add 2.02 million acres thereto; on August 30, 1955, application was 
made with Interior to make the 272,000 acre temporary use permit 
in force at the basic Black Rock range permanent. 

Around these proposed Navy withdrawals aggregating in excess 
of 2.8 million acres of lands in northwest Nevada, there has raged a 
very substantial controversy, a portion of it founded on opposition 
of users in the area, the great bulk of it apparently “erie on con- 
fusion. The local perspective was describes. in a formal statement 
submitted for the record by Representative Cliff Young, of Nevada 
in these words— 

Gentlemen, I am definitely not opposed to the Navy's pro- 
— regarding the Nevada withdrawal. It is simply that 

do not know what the proposal is. My constituents share 
this feeling of confusion. * * * 

This much is clear: had the Department of the Interior imme- 
diately approved the triple request of the Navy for withdrawal of 
the Black Rock-Sahwave area, the area would have been closed for 
an indeterminate period to all forms of public use. The application 
of the Navy admitted no possibility of public entry or public use, 
no limitation on proposed Navy use (i. e., whether contamination 
of the area would result). It appeared that if the withdrawal were 
to be effected: no par would be permitted; mining, mineral 
leasing, recreation, hunting, fishing, materials removal, prospect- 


ing—all would be precluded under the terms of the initial applica- 
tion. 

As is perhaps too often the case, the military perspective on the 
area, as expressed informally by one Navy spokesman was this: 
“Black Rock-Sahwave is mostly sagebrush and rocks.” 

A count of the sagebrush and rocks, developed through testimony 
of grazing, mining, and wildlife spokesmen, official spokesmen for 
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the States of California and Nevada, and sundry communications 
to and from the Navy Department disclosed that there were actually 
present the following: 35 ranches ranging from 200 to more than 
19,000 acres in size; 22,400 cattle and 14,000 sheep grazing in the 
area; in the view of the Nevada Fish and Game Commission “ * * * 
some of the State’s best wildlife habitat for wane mule deer, 
sage hens, and chukar partridge” which in 1954 provi ed 6.5 percent 
of the State’s resident deer killed, 8.5 percent of the statewide sage 
hen kill, and 25 percent of the chukar bag in 1953; 142 patented 
mining claims; 1,609 unpatented mining claims; and several millions 
of dollars worth of operating mines—and sagebrush and rocks. 
Testimony received by the committee revolving around a series 
of written questions propounded to the Navy by Representative 
Young developed the fact that the Navy—as against insisting on 
the complete halt of all resource utilization in the area which would 
have resulted from its initial application—would not object to con- 
ditioning the withdrawal on the following limitations: year-round 
grazing of livestock in the area, with assurance of 1-month sprin 
and 1-month fall roundup period; other periods available for stoc 
inspection, provision of salt, etc.; assurance that Navy plans did 
not contemplate bombing use, only air-to-air gunnery; taking of 
wildlife to be permitted and to be strictly in compliance with State 
law; no use oF water resources contemplated; mining, timber and 


other materials removal; permission for game wardens to conduct 
periodic inspections, including wildlife; recreational use or other 
uses permitted on weekends and during established hunting seasons; 
all subject to an estimated 180-weekday utilization by Navy at Black 


Rock, estimated 143-weekday use by Navy as Sahwave, all as against 
yeac-round closure to all forms of entry. 

The result to be achieved in the event Black Rock-Sahwave is 
withdrawn is obvious: from what would have been very limited, 
single-purpose resource use (airspace only), the Navy has now given 
assurance that in the event the Black Rock-Sahwave area is with- 
drawn, maximum multiple-resource utilization will continue com- 
patible with the military mission. 

In sharp contrast to the approach proposed to be used in the event 
the northwest Nevada withdrawal is effected is the status of millions 
of acres of lands already within military reservations. The Air Force 
and Army between them control more than 3 million acres in New 
Mexico, a State whose economy is closely tied to ranching and grazing. 
A competent spokesman for that area estimated that by reason of the 
denial of grazing privileges on these vast areas by the military there is 
lost to the economy of the State the wealth that would flow from the 
grazing of as many as 50,000 additional head of cattle, despite the fact 
that it appears grazing would not be incompatible with the military 
use of the bulk of the area. The extent to which the other 10 million 
acres of military-reserved public lands in the United States are sim- 
ilarly, and unnecessarily, restricted to single-purpose military use has 
not been determined. 


Committee Recommendation 


The committee, with respect to land requirements which would 
enable the Navy to meet its west coast gunnery training requirements, 
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has concluded that a clear case has been made out for at least 2 million 
acres of land. Further, it is understood that this requirement has been 
dealt with in other committees of the Congress; from the standpoint 
of precise location, military construction, and related matters, this 
committee does not have definite recommendations. ; 

In light of the extended testimony received by the committee, how- 
ever, with respect to the impact on resource development in northwest 
Nevada in the event the area finally selected is the Black Rock Desert- 
Sahwave area, the committee recommends that— 

(1) any withdrawal order issued by the Department of the 
Interior prior to the effective date of this act contain precise lan- 
guage incorporating in such order the conditions and limitations 
on Navy use on the one hand, and the provisions to assure com- 
patible multiple-resource public use on the other, substantially as 
agreed to by the Navy in its testimony before the committee; or 

(2) in the event the Secretary of the Interior is unable to obtain 
concurrence of the Department of the Navy to such conditional 
withdrawal of the area, then it is recommended the application 
be transmitted to the Bureau of the Budget in accordance with 
existing regulations, together with a copy of this report and of the 
printed hearings of the committee on defense agency land with- 
drawal and utilization policies. 


5. Fish, Game, and Wildlife Resources 


Accompanying the jump in military land holdings from 4 million 
acres in 1940 to more than 25 million acres in 1945, and continuing to the 
present time, there has been repeated collision between the military 
and Federal (including United States Fish and Wildlife Service per- 
sonnel) and State officials charged with the responsibility for develop- 
ment, management, and harvesting of fish, game, and wildlife re- 
sources, 

Without attempting to detail—or reconcile—the legalistic differ- 
ences of opinion, it may be said that the basic Federal policy with re- 
spect to fish, game, and wildlife resources found on Federal real prop- 
arty, outside of holdings for defense and certain atomic energy in- 
stallations, has been to provide for exclusive State jurisdiction, in- 
cluding management cod enforcement, or to provide for concurrent 
Federal-State jurisdiction. 

The Assimilative Crimes Act of June 25, 1948 (62 Stat. 683), is the 
basic Federal law governing the application of State and Territorial 
law on Federal reservations of pubic lands. 

Section 7 of the 1948 act (62 Stat. 683, 685; 18 U. S. C. 7), defines 
the special maritime and territorial jurisdiction of the United States, 
in part, to include— 

* * * * * 


(3) Any lands reserved or acquired for the use of the 
United States, and under the exclusive or concurrent juris- 
diction thereof, or any place purchased or otherwise acquired 
by the United States 4 consent of the legislature of the State 


in which the same shall be, for the erection of a fort, maga- 
zine, arsenal, dockyard, or other needful building. 
H. Rept. 2856, 84-24 
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Section 13 of the 1948 act (62 Stat. 683, 686; 18 U. S. C. 13) relates 


to laws of the States adopted for areas within Federal jurisdiction in 
this language: 


13. Whoever within or upon any of the places now existing 
or hereafter reserved or acquired as provided in section 7 of 
this act, is guilty of any act or omission which although not 
made punishable if committed or omitted within the jurisdic- 
tion of the State, Territory, possession, or district in which 
such place is situated, by the laws thereof in force at the time 
of such act or omission, shall be guilty of a like offense and 
subject to a like punishment. 


The military has asserted-—and the assertion has not been success- 
fully challenged—that State laws governing the taking and posses- 
sion of fish, wildlife, and game apply as follows: 


(1) Areas of exclusive Federal jurisdiction.—State officials 
have no enforcement authority and State hunting and fishing 
licenses are not required. 

(2) Coneurrent Federal-State jurisdiction areas.—The State 
may require possession of a license and State laws may be en- 
forced by officials both of the State and Federal governments. 

(3) Eaclusive State jurisdiction—Where neither exclusive 
Federal nor concurrent Federal-State jurisdiction exists, the 
State fish and game laws will govern, and State and local oflicials 
“* * * should be afforded every opportunity to enforce the fish 
and game laws and regulations’—except that “* * * current 


security regulations will take precedence over State or local fish 
and game laws.” 


A number of the States have taken the position, however, that apart 
from the right of the United States to assert sovereignty over the 
lands it owns, all of the fish, game, and wildlife resources within the 
exterior boundaries of a State in which there may be located Federal 
real property as ferce naturae, are the “property” of the citizens of 
the State and subject to the laws of the State, with the exception of 
migratory birds. 


Findings Indicated 


Without attempting here to delineate the relative merits of State 
and Federal positions, the record conclusively establishes these points : 
that the existence of huge Federal military reservations containing 
extensive fish, game, and wildlife resources and the activities of mili- 
tary personnel thereon has given rise to violent objections on the 
part of local officials with respect to activities countenanced therein; 
that on too many such areas the State fish and game laws and imple- 
menting regulations fixing seasons, bag limits, methods and times of 
capture, and similar limitations, have been totally or largely ignored ; 
that State fish and game conservation officials have routinely been 
denied access to millions of acres of public lands within military res- 
ervations for the purpose of effecting measures for the conservation 
and management of fish, game, and wildlife resources; that the public 
at large has similarly been denied access to millions of acres of mili- 
tary reservations during established hunting seasons, notwithstanding 
the fact that many such areas are only intermittently used and cannot 
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be seriously labeled “closed for security reasons”; that interpretation 
of the State laws governing taking and possession of these resources 
has largely been left by the Defense Department, and the Departments 
of the Air Force, Army, and Navy, to local commanders, with the not 
unnatural result that there are almost as many interpretations as 
there are local military commanders; that in too many instances such 
areas have taken on all the aspects of exclusive military hunting pre- 
serves, closed to the public-at-large, closed to the Federal and State 
officials charged with responsibility for fish and game law enforce- 
ment, and therefor islands of highly irregular fish and game manage- 
ment within what Congress and the States and Territories would like 
to believe is a sea of uniform policy governing the wise and orderly 
use of these valuable public resources; finally, that directives, regula- 
tions, and orders of the Defense Department promulgated with the 
declared intent of harmonizing the military-local situation appear to 
be largely matters of form, and of only limited substance. 


Conclusions Indicated 


It is submitted by the committee that testimony and statements 
received during its extended hearings on the fish and game aspects of 
military land holdings constitute an almost wholesale indictment of the 
policies and procedures presently in effect. This is so—not because 
violations, noncooperation, and flagrant disregard for sound fish and 
game management principles are the rule, for they are in fact the 
exceptions to the rule—but because in those several instances where 
conflict has arisen between the military and local officials, minor irri- 
tations have continued over a period of months or years, and have been 
permitted to balloon into king-sized verbal battles, and have done 
little to serve the cause of wise resource management and use. These 
long-standing military-local conflicts continue today while the De- 
partment of Defense has been unwillir* or unable to resolve them to 
the mutual satisfaction of local authorities, or it has been indifferent 
to their resolution. 

The attention of Congress has repeatedly been directed over the pas 
several years to increased concern on the part of national and local 
conservation organizations, and State and Territorial officials, that un- 
less such practices on military reservations are checked by Congress, 
the continuing erosion of long-standing fish, game, and wildlife re- 
source policies pursued on a Federal-State cooperative basis can only 
result in destruction of irreplaceable natural resources of the United 
States. 

Reference to only a few of the allegations made should serve to sup- 
port the committee conclusion that the time for Congress to act is now, 
and that present Federal laws and regulations are inadequate to assure 
uniform enforcement and management practices consistent with long- 
accepted local practices. 


Camp McCoy, Wis. 

At Camp McCoy, Wis., by reason of exclusive Federal jurisdiction 
applying to most of the area, and the fact that the Army post is not 
garrisoned’ with sufficient military personnel to assure enforce-nent 
during established State hunting seasons, there exists a haven for the 
unlawful taking of deer, without regard to number, sex, or season 
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When the post is sufficiently garrisoned, the military appears to con- 
trol enforcement; when it is not so garrisoned, State officials have no 
authority to enter and enforce State laws, 


Fort Bragg, N.C. 

At Fort Bragg, N. C., an Army reservation, repeated clashes be- 
tween the State officials and military commanders over hunting prac- 
tices on the reservation were capped by the transportation of a num- 
ber of live deer from Fort Bragg, by military aircraft, to Fort 
Benning, Ga. The record strongly suggests the purpose of this move 
was to provide additional hunting for military personnel at Benning; 
Bragg officials explain that it was “a conservation move.” 


Fort Huachuca, Ariz. 

At Fort Huachuca, Ariz. Army base, the State resumed jurisdiction 
after a number of years of Army use, in 1949, with a recovery clause 
in case the Armed Forces needed the area; the State then introduced 
a buffalo herd there, which in late 1955 totaled 290 head. In 1955, the 
Army took over again, and in late 1955 staged a deer hunt—labeled 
by State officials “completely unauthorized’”—in which 58 deer were 
killed. The State immediately apprehended the commanding gen- 
eral, and the information warrant growing out of State charges was 

ut on a suspended basis. Then, according to a witness for the United 
Btates Fish and Wildlife Service— 


* * * the general started a system of retaliation against the 
State there by harassing the buffalo herd. One day he would 
have it moved to one end of the refuge, and 2 days later he 
would request to move it somewhere else. That kept on and 
on until finally the State threw in the sponge. * * * They 
had no other lands to move these buffaloes on, so they had to 
have a public hunt or a public execution, because there was no 
sportsmanship * * * 


A hunt was held, apparently with the knowledge and acquiescence 
of the State; 60 live cate are known to have been transported 
elsewhere, and the balance of the herd (230 head) has, in the words 
of the same witness “disappeared.” Arizona State officials have ex- 
pressed grave concern over the future of some 2,000 deer, a herd of 
ccaries or javelinas, numerous wild turkeys, and 5 species of game 
irds remaining in the area. There is nothing in Federal law or 
regulations—as presently enforced—to assure that the fate of the re- 
maining game and wildlife resources will not be the same as that of 
the buffalo. 
Fort Bliss, Tex.-N. Men. 

At an Army antiaircraft range in eastern New Mexico administered 
by the commanding officer of Fort Bliss, Tex., successive New Mexico 
State governors has classed repeatedly for more than 20 years over 
questions of State jurisdiction on the range, licensing requirements, 
and the hunting practices of Fort Bliss personnel in New Mexico. 
Upshot of the most recent collision, according to the statement sub- 
mitted by New Mexico’s Governor was this: when the State announced 
it intended to stop and search military personnel traveling on a State 
highway over a strip of State land connecting the antiaircraft range 
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with the Texas State border, the spokesman for the commanding officer 
oi Fort Bliss announced in effect, that— 

* * * if necessary, we'll fly the carcasses of deer out by mili- 

tary aircraft, or if we have to go on the highway, we'll do so 

in military convoys, which cannot be halted by New Mexico 

officials. 

As of today, neither the State nor the Army have receded from their 

historic positions, and can only look to congressional legislation for 
establishment of clear-cut governing provisions. 


Cherry Point, N.C. 


At the Cherry Point, N. C., Marine Base, and from other military 
installations in the area, including Fort Bragg, deer have been hunted 
on a number of occasions from helicopters. In addition, a December 
1252, deer hunt held at Cherry Point was assertedly initiated by a 
direction from the Marine commanding officer that military personnel 
should “* * * shoot everything that moves”; while other particulars 
of that hunt are in dispute as to the number of doe and other deer 
killed, that statement has not been refuted. Nor is there any doubt 
that the Governor of North Carolina has repeatedly pleaded for fuller 
cooperation from local military commanders in hunting and fishing 
matters, with only limited success. 


Aberdeen Proving Ground, Md. 


The Aberdeen, Md., Proving Ground, an Army installation, was 


characterized by the chief of the Wildlife Division, United States Fish 
and Wildlife Service as— 


* * * « deluxe officers’ shooting club (where) there is a mas- 
ter sergeant and a couple of assistants who spend all fall dur- 
ing the open season handling the blind system over there. 


The same witness described the difficulty encountered by Federal game 
agents who have attempted to enter the area for investigation of hunt- 
ing practices assertedly pursued there, 


Pending Applications 


Pending applications for thousands of acres of additional with- 
drawals or acquisitions being proposed include: lands within the Des- 
ert Game Refuge north of Las Vegas, Nev., for use of the Air Force; 
Kenai National Moose Range, Alaska, for Army artillery uses; a por- 
tion of Death Valley National Monument in California and Nevada 
for the Navy; the Wichita Mountain Wildlife Refuge in Oklahoma 
for the Army ; the Kofa Game Range, Ariz., for Army use to test poi- 
son gas; Air Force plans to acquire more than 2.5 million acres of land 
and water in the big game-and-fisheries resource area known as the 
Cook Inlet area in Alaska; and, among others, the recent indication 
that the Navy is seeking to establish a bombing range in the Okefeno- 
kee National Wildlife Refuge in Georgia. 

On the side of the military, it is clear that Federal legislation is 
needed to precisely define the application of State fishing and hunting 
laws to military reservations and facilities, whether created by reser- 
vation or acquisition of lands. It is equally clear that the military is 
unwilling or unable to recede from the position it has taken in many 
local-conflict areas without congressional guidance. 
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H. R. 12185, if enacted, would precisely define the application of 
State fishing and hunting laws on military reservations, and would 
constitute congressional guidance and control for future acquisitions 
by the military involving public lands. 

Finally, it should be noted that the three military departments, on 
their own initiative—but still at the discretion of the local com- 
mander—have, in a number of instances, instituted positive programs, 
in cooperation with State officials, for development of refuge areas 
and hunting preserves open to both the military and the public. In 
this area of activity, the Navy is particularly to be commended for 
its programs at several Marine and Navy shore facilities. 

The plain fact nevertheless remains that, even if it is assumed the 
allegations of severe abuses of conservation practices are applicable to 
only a limited number of areas, the tremendous resource values at stake 
on all existing reservations dictate early congressional action on the 
matter. Delay may well be fatal. 


6. Defense Position on Petroleum Resources 

For at least 36 years, it has been assumed that the Congress had 
wriiten into law a single, basic policy statute governing the disposi- 
tion of oil and gas on the public lands of the United States. Recent 
activities of the Department of the Navy—apparently condoned or 
blessed by the Department of Defense—suggest that by executive 
action this fundamental law has been modified and reshaped. 

With approval of the act of February 25, 1920 (41 Stat. 437, 30 
U.S. C. 181, et seq.), commonly referred to as the Mineral Leasing 
Act of 1920, Congress in a single piece of legislation declared its 
policy to be that thereafter the oil and gas resources—as well as oil 
shale, coal, phosphate, sodium, and potash—in and on the public 
lands of the United States would be disposed of only under a leasing 
system, as distinguished from the system of patent issuance which 
characterizes the mining law of 1872, as amended, which deals with 
metalliferous minerals. The Secretary of the Interior is responsible 
for administration of the mineral leasing program. 

As of June 30, 1955, there were in etfect 96,841 mineral leases in 
the United States and Alaska, embracing some 73.5 million acres of 
public lands. During the 35 years the 1920 act has been in effect, 
more than $500 million has been realized by the United States in gross 
receipts. It is significant to note that the average annual income for 
the 31-year period 1920-51 from these leases was less than $10 million, 
that the average annual income for the period 1952-55 approximates 
nearly $50 million. 

Naval Petroleum, Oil-Shale Reserves 


By a series of Presidential Executive orders promulgated between 
1912 and 1923, there were created a total of four Navy petroleum 
reserves—E]k Hills at Tupman, Calif.; Buena Vista Hills at Tup- 
man, Calif.; Teapot Dome in Natrona County, Wyo.; and Petroleum 
Reserve No. 4, in northern Alaska—embracing today approximately 
57,000 acres in the continental United States, and 25 million acres in 
Alaska. Similarly, by Presidential Executive orders promulgated in 
1916 and 1923 there were created three Navy oil-shale reserves, No. 1 
and No. 3 at Rifle, Colo., and No. 2 in the Uinta Basin, Utah. These 
reserves embrace a total of 149,672 acres. 
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aa the Naval Petroleum Reserve Act of June 4, 1920 (41 Stat. 813, 

. S. C. 524, et seq.), insofar as relevant here, the Secretary of the 

Savy was directed in the initial sentence to take possession of all 
properties— 


* * * within the naval petroleum reserves as are or may 
become subject to the control and use by the United States 
for naval purposes. * * * 


Concurrent with this direction was the grant of authority to explore, 
prospect, conserve, develop, use, and operate such areas. 

Meantime, over a number of years, and up to January 1, 1955, the 
Navy had succeeded in having withdrawn “for Navy purposes,” more 
than 1.7 million acres of public lands, principally in the States of 
California, Colorado, Nevada, and Utah. Within the nomenclature 
set out above in this report—and the distinction becomes important— 
this means that on January 1, 1955, the Navy controlled in the United 
States: 57,000 acres of public lands within “Navy petroleum reserves,” 
149,672 acres of land in “Navy oil-shale reserves,” and 1.7 million 
acres were “Navy reservations.” 

San Nicolas Island, Calif. 


San Nicolas Island, roughly 9 miles in length and 3 miles wide, 
is located 68 miles southwest of Los Angeles in the Pacific Ocean, and 
approximately 80 miles due south of a point midway between the cities 
of Santa Barbara and Ventura. By Presidential Executive Order No. 
6009 of January 31, 1933, the island w as withdrawn and reserved for 
use of the Navy “for Navy purposes,” the reservation embracing 
roughly 14,000 acres of land. 

Testimony before the committee on April 20, 1956, developed that 
the following represents the position of the Navy: that the Navy, in 
1955, had conducted geologic surveys on San Nicolas Island; that 
funds were being Parry to proceed in fiscal 1957 to initiate explora- 
tory activities, 1. e., drill for oil on the island; that the basis for the 
Navy’s assertion of ‘authori ity to so drill was the 1920 Naval Petroleum 
Reserve Act; that San Nicolas [sland while created as a “naval reserva- 
tion” was, for purposes of the Navy’s authority, to be treated as a Navy 
petroleum reserve; that, notw ithstanding the reference in the order 
establishing, in 1933, the area as a 14,000-acre land reservation, the 
boundaries actually extended out to a 3-mile limit in the water sur- 
rounding the area, that the Navy reservation actually embraced there- 
for some 60,000 acres of land and water area. 

Thus, it developed, the Navy reads section 1 of the 1920 act, quoted 
above as a direction for purposes of prospecting, conservation, devel- 
opment, use, and operation, to the Navy to take control of— 

(1) all properties within the Naval petroleum reserves as are 
within such reserves ; and 
(2) all properties within lands which may become subject to 
the control and use of the United States for naval purposes. 

The committee on the other hand, reads section 1 of the 1920 act as 
a direction, for the purposes of prospecting, etc., to the Navy to take 
control of— 

(1) all proporties within the naval petroluem reserves as are 
subject to the control and use of the United States for naval pur- 
poses ; and 
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(2) all properties within the naval petroleum reserves which 
may become subject to the control and use of the United States for 
naval purposes. ue 

The difference in statistical results achieved by the respective inter- 
»retations are substantial: if the Navy interpretation is correct, then 
in addition to the authority vested in the Navy to prospect for pe- 
troleum (and “associated hydrocarbons” in the language of the 1920 
act) in the 57,000 acres of established “petroleum reserves,” then the 
Navy has similar prospecting authority with respect to 1.7 million 
acres of land in 10 States within the exterior boundaries of areas with- 
drawn from the public domain and established as “naval reserva- 
tions.” Under the committee interpretation, the Navy has prospect- 
ing authority with respect to the 57,000 acres in existing petroleum 
reserves, which authority would extend to such other petroleum re- 
serves as may be created in the future by act of Congress or Execu- 
tive action. 

Since “associated hydrocarbons” are included within the matter to 
be sought by prospecting, 1t must be concluded—and the Navy wit- 
nesses before the committee agreed with this logical extension of 
Navy’s argument—that the Navy presently has authority to mine for 
coal on their several airstrips located on lands withdrawn from the 
public domain “for naval purposes.” 

Pursued to its ultimate, the Navy interpretation would achieve 
this result: since the Department of Defense controls more than 25 
million acres of real property, and since purely intradepartmental 
action could effect transfer of all of these lands to the Navy for 
“naval purposes,” the Navy would wind up with authority—without 
further congressional action—to prospect for oil (or, it appears, mine 
for coal) on all of the 25 million acres. 

The committee cannot agree with the Navy on this construction of 
existing law, and notes that the House Appropriations Committee 
reached the same conclusion when, in deleting funds requested for the 
purpose of initiating exploratory work on San Nicolas Island they 
saw fit to observe that— 

It does not appear that there is either justification or 
authority for this proposed activity. 

Further, committee members are at a loss to understand why, if the 
Navy is convinced that present Navy petroleum reserves are inade- 
quate, that 1 of 2 obvious courses of direct action have not been pur- 
sued; the Navy concedes that it has neither sought to have set aside 
additional lands as petroleum reserves through Presidential Execu- 
tive order, nor has it attempted to do so by specific act of Congress. 

H. R. 12185, in one important particular, Teals directly with this 

interpretation of authority by the Navy, as indicated below. 


Outer Continental Shelf Lands 


As members know, the Outer Continental Shelf Lands Act of 
August 7, 1953 (67 Stat. 462; 43 U. S. C. 1331), had as its principal 
object and purpose declaring it to be the policy of the United States 
that the subsoil and seabeds of the “outer Continental Shelf”— 
explicitly leaving unaffected the character of the high seas above the 
shelf and the rights to navigation and fishing thereon—appertain to 
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the United States and are subject to its jurisdiction, control, and 
power of disposition, as set out in the act. 
The act defines “outer Continental Shelf” as meaning— 


* * * all submerged lands lying seaward and outside of the 
area of lands beneath navigable waters as defined in (the 
Submerged Lands Act of 1953) * * *, 


The Submerged Lands Act of May 22, 1953 (67 Stat. 291; 43 U.S.C. 
1301) in section 2 (a) (2) contains this language: 


The term “land beneath navigable waters” means all lands 
pecmeneney, or periodically covered by tidal waters up to 

ut not above the line of mean high tide and seaward to a 
line three geographical miles distant from the coastline of 
such State, and to the boundary line of each State where in 
any case such boundary as it existed at the time such State 
became a member of the Union, or as heretofore approved 
by Congress, extends seaward or into the Gulf of Mexico 
beyond three geographical miles. 


Interior Authority 


The act grants to the Secretary of the Interior authority to grant 
leases or permits for the use of shelf lands, among other things— 


* * * In order to meet the urgent need for further explora- 
tion and development of the oil and gas deposits of the sub- 
merged lands of the outer Continental Shelf * * *. (67 
Stat. 462, 468 ; 43 U.S. C. 1387). 


Since the effective date of the act, with less than 600,000 acres 
of outer Continental Shelf lands under lease, there has been paid 
into the Federal Treasury more than $253 million—a sum in excess 
of one-half the gross amount received by the United States in all the 
35-year operation of the Mineral Leasing Act of 1920. 

tion 12 (@) of the act (67 Stat. 462, 469; 43 U. S. C. 1339), 
authorizes the President to withdraw from disposition any of the un- 
leased lands of the shelf and section 12 (d) reserves to the United 
States the right to designate by and through the Secretary of Defense, 
with the approval of the President, as areas restricted from explora- 
tion and operation— 


* * * that part of the outer Continental Shelf needed for 
national defense * * *, 


and provides that so long as such designation remains in effect no ex- 
ploration or operations may be conducted on any part of the surface 
of such area except with the concurrence of the Secretary of De- 
fense. 


Proposed Defense Restrictions of outer Continental Shelf 


Military department witnesses advised the committee that there is 
presently under consideration in the Executive a request for “restric- 
tion,” or withdrawal from exploration and development, of a minimum 
of 19 million acres of surface space over waters above the outer Con- 
tinental Shelf in the Gulf of Mexico; that ultimate requirements to 
meet both Air Force and Navy needs will approximate 35 million 
acres; that the uses anticipated will preclude further leasing of lands 
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for petroleum exploration and development in the very areas listed 
by Interior as among those “of high prospective petroleum value.” 
Navy Department Position 

The committee notes that, consistent with its San Nicolas position, 
and consistent with its “reservations-are-actually-petroleum reserves” 
position, the Navy reads into the Outer Continental Shelf Lands Act 
a virtual mandate for the Office of Navy Petroleum Reserves to pro- 
ceed forthwith to explore for petroleum by drilling its own core holes 
and deep wells. 

Ina brief cleared on June 25, 1956, by the Secretary of the Navy, 
the Navy, to reach the destination stated in the foregoing sentence, 
travels this logical and semantical route: By section 11 of the Outer 
Continental Shelf Act, Congress has provided that “any agency of 
the United States” may conduct “geological and a Bey explora- 
tions in the outer Continental Shelf”; obviously the United States 
Navy is an “agency of the United States”; testimony can be produced 
to show that a witness before a House Judiciary Subcommittee in 1949 
declared that— 


“Exploration, as you know, includes three major phases, 

prospecting by geologists and geophysicists, leasing of poten- 

tial oil-producing blocks, and finally drilling to prove 

whether oil is actually there or not [emphasis supplied, 

by Navy] * * *”; 
Conclusion by the Navy: Clear authority lies in the Navy to conduct 
geological and geophysical explorations in the outer Continental Shelf 
area of San Nicolas Island, including the drilling of core holes and 
deep exploratory. 
Conclusion by the Committee 

First, and basically, the section 11 language is clearly intended to 
mean that any agency of the United States otherwise having authority 
to generally conduct geological and geophysical explorations, shall 
not be prohibited from conducting such explorations by reason of 
the activities by non-Federal agencies or entities authorized in pre- 
ceding sections. The committee knows of no authority in the Navy 
to explore wherever and whenever it finds petroleum exploration is 
not prohibited ; comment has already been made on the committee con- 
struction of the 1920 Naval Petroleum Reserve Act. 

Second, if the Navy does not have general authority to explore 
anywhere and at any time petroleum exploration is not prohibited— 
and the committee believes they do not—then the use of the “any 
agency” term no more mandates the Navy to drill for oil in the outer 
a Shelf than it mandates the Bureau of Engraving to drill 
there. 

Finally, the Navy’s position here is buttressed by the argument that: 
In any case, if their request for airspace restrictions over the gulf 
is approved, such act of restriction would be for “naval purposes”; 
— eum exploration is a valid Navy purpose, and so forth, and so 

orth. 

It is submitted that the Navy approach described in the foregoing 
paragraphs with respect to petroleum resources of the United States 
1s a built-in directive for the Congress, through early statutory action, 
to restore balance and perspective as to Defense authority to restrict 
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maximum development and utilization of the immensely valuable 
resources of the outer Continental Shelf. H. R. 12185 contains pro- 
visions having as their objective doing just that. 


SUMMARY OF COMMITTEE FINDINGS 


In summary, the committee finds, that on the record made, on the 
testimony, statements, and departmental reports received, the follow- 
ing conclusions are indicated : 


1. Defense Department Control Procedures 


That the matter of the Department of the Navy’s requests in 1953 
and 1955 for joint use with the Air Force of the 3.5 million acre Nellis- 
Tonapah range in southern Nevada, the Air Force turndown of that 
request on an asserted “Air Force saturation use” basis, the activities 
of the Navy in pumping funds into the Fallon Naval Auxiliary Air 
Station in northwest-central Nevada prior to reasonable assurance 
that public land range facilities would be available in proximity to 
Fallon NAAS, the Air Force decision to declare more than 2 million 
acres at Nellis-Tonapah range surplus to their needs when pressed 
by the committee to justify their further retention, and the Navy’s 
immediate assertion that such Air Force action was “too late” if the 
$16 million Federal investment at Fallon was to be protected—all 
reflect what can only be labeled an inexcusable deficiency in the control 
procedures established by Defense to assure conformity with its direc- 
tives relating to public-land acquisition and utilization. 

The record strongly suggests that since post-World War IT neither 
on an intramilitary department basis, nor on a coordinated inter- 
Defense Department basis—at least insofar as public lands acquisition 
policy is involved—has their been suflicient long-range planning and 
detailed periodic review fundamental to any program aimed at eco- 
nomic real property utilization. The Defense Department directive 
of August 27, 1955, on paper, constitutes a salutary step in the direc- 
tion bringing Defense utilization of public lands of the United States 
more nearly into line with the long-standing congressional policies 
involving public lands management and use. 

Until reports from all military departments have been received by 
Defense pursuant to the August 27, 1955, directive, fully evlauated, 
and related to present holdings, and to pending and proposed appli- 
cations, the committee believes that no additional public land acqui- 
sitions for military purposes should be effected, except in cases of most 
urgent necessity, and then subject to findings thereafter made. 

2. Defense Department Utilization Review 

The approval by the individual military departments, and subse- 
quently by the Department of Defense, of applications now pending 
in the Department of the Interior for withdrawal of an additional 
8 million acres of public lands—when neither the requesting agency 
nor the Defense Department had in hand any utilization records on 
more than 25 million acres of existing holdings necessary to approval 
or disapproval—is inexplicible, and cannot be viewed as justification 
of the need for additional lands. 

The history of practices indulged in by the Defense agencies with 
respect to public lands acquisition dictates early congressional action 














36 WITHDRAWALS OR RESERVATIONS OF PUBLIC LANDS 


on legislation having as its purpose recapturing the power of Con- 
gress under the property clause, 
&. Utilization Review by Military Departments 

The committee findings under the two preceding sections of the 
summary are, it appears, equally applicable to the Departments of 
the Army, Air Force, and Navy. In fact, no good reason presents 
itself for the Defense Department to consider a request for approval 
of proposed land acquisition in the absence of a showing hat the 
requesting military department has instituted and enforced such 
control procedures as will fully justify continued retention of exist- 


ing holdings, and thus relate existing holdings to proposed acqui- 
sitions. 


4. Defense Holdings and Multiple-Resource Use 


The committee record makes it clear that the policy of Defense agen- 
cies has been, almost without exception where public lands are in- 
volved, to insist on withdrawals of huge practice or training ranges 
from all forms of public use. Further, it is clear this is done notwith- 
standing the fact that in many instances substantial multiple-resource 
utilization and development would be entirely compatible with the pro- 
posed military use, with the result that vast mineral, grazing, timber 
and other materials, fish and wildlife, and water resources, together 
with wilderness, scenic, and recreation values, are locked up—with con- 
sequent local impact and attendant diminution or destruction of valua- 
ble public resource assets. 

The tentative agreement of the Navy to permit very substantial mul- 
tiple-resource activity within the proposed 2.8-million-acre Black 
Rock-Sahwave gunnery range Nevada withdrawal—if the withdrawal 
order which may be written incorporates with precision the conditions 
and limitations of use—reflects, in the view of the committee, an im- 
mense stride in the right direction. That the original Navy intent, 
and desire, was to close the area to all forms of public use, however, 
would seem to very adequately point up the sreblenh facing the Con- 
gress. That the Navy’s “agreement” was arrived at only after hun- 
dreds of hearing man-hours and staff work had been devoted to its 
particulars, also suggests that the legislative branch can have no assur- 
ance that executive agencies will employ a maximum multiple resource 
use approach unless Congress, by statute, establishes clear-cut and 
mandatory conditions precedent to finalizing of any major withdraw- 
als of public lands for defense, or other purposes. 


5. Fish, Game, and Wildlife Resources 


With respect to the general findings set out above on this subject, 
it is submitted that such findings speak for themselves. The history 
of military-local relations—and indeed the history of the relationshi 
between Defense agencies and the United States Fish and Wildlife 
Service—makes it clear that the military cannot, or will not, yield in 
its insistence on immunity from State and Territorial fish and game 
laws, within “exclusive Federal jurisdiction areas.” 

It is equally clear that local officials will not recede from their in- 
sistence that if military personnel are going to fish and hunt, then 
either as a matter of law or a matter of sound Federal-local policy they 
must conform to season and bag limits, methods of taking, etc., as pre- 
scribed by State law. 
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In light of the abuses of sound conservation practices that have un- 
questionably been permitted to prevail at a number of military reserva- 
tions, and the inability or unwillingness of the respective military 
departments and the Department of Defense to rdnerx. 8 the situation, 
action by Congress is a must. 


6. Defense Position on Petroleum Resources 


The committee has set out in some detail above its reaction to the 
Defense position—as articulated through the Department of the 
Navy—with respect to the Navy-claimed authority to conduct petro- 
leum exploratory operations outside of areas set aside specifically as 
naval petroleum reserves. But succinctly, the committee takes the 
position that there is no such authority in the Navy (absent further 
congressional action), either with respect to public land areas with- 
drawn “for naval purposes” or in the outer continental shelf. 

On the other hand, if the Navy, with the concurrence of the Depart- 
ment of Defense, is convinced that there is a deficiency in petroleum 
reserves for defense purposes, it should proceed forthwith to: (1) Re- 
quest establishment, by Presidential Executive order, of additional 
naval petroleum reserves; or (2) request congressional legislation for 
establishment of such additional reserves. Similarly, if the Navy 
believes that lands withdrawn “for naval purposes” should be classified 
as “naval petroleum reserves,” it should move expeditiously to secure 
their reclassification. Finally, if the Navy believes that the Outer 
Continental Shelf Act of 1953 constitutes a direction or mandate for 
the initiation of exploratory drilling there by the Navy—it is sug- 
gested, in light of the views of this committee and the House Appro- 
priations Committee on the San Nicholas Island matter—that the 
Department of the Navy consider requesting legislation by the Con- 
gress clearly establishing such authority. 

The committee has no judgment as to the need for creation of addi- 
tional naval petroleum reserves, nor does it have a judgment as to the 
desirability of the Navy—or any other Federal agency—to conduct 
exploratory petroleum drilling operations. Such matters involve basic 
legislative policy, and should be so treated, particularly in light of the 
very substantial contribution made in dollars and petroleum resources 
by the development of continental shelf areas to date, and as antici- 
pated in the near future. ; 

Finally, if the proposed Air Force-Navy withdrawal in peacetime 
of airspace areas embracing millions of acres over the Gulf of Mexico 
would have the effect of precluding leasing activity by the Secretary 
of the Interior of the soil and seabed of the shelf, then it is clear that 
this, too, calls into question resource policies of such import as to 
warrant a joint executive-legislative assault on the matter, not uni- 
lateral executive action. ; fod Ke 

Summary comment.—At this point an observation is in order. If 
it appears that the Department of the Navy has been given a dispro- 
portionate amount of attention by the committee in its findings, the 
committee believes there is a ready explanation. : 

The Department of the Army and the Department of the Air Force 
acquired most of their present real sa holdings during the 
period 1940-45, during existence of an “unlimited national emer- 


gency.” The Navy, in recognition of an apparently expanded mission 
requiring use of relatively large land areas, is now going through, 
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during a nonemergency period, many of the steps in public land acqui- 
sition—and is entitled, to a degree, to make the same errors (of omis- 
sion or commission) made in the past by the Army and Air Force in 
their acquisition of lands. On the other hand, it is clear that Congress 
should not tolerate the practices detailed above, whenever and wherever 
they come to light. 

Insofar as interpretation of the Navy’s responsibility with respect 
to petroleum resources is here involved, however, that matter appears 
to be purely intra-Navy Department, with the Navy’s position ap- 
proved by the Department of Defense. 

It is against this background that H. R. 12185 was developed. 


SECTION-BY-SECTION ANALYSIS OF H. R. 12185 


1. Section 1 of the reported measure deals with the withdrawal 
and reservation for, restriction of, and utilization by, the Department 
of Defense for defense purposes of the public lands of the United 
States. 

This section declares that, notwithstanding any other provisions 
of law—except in time of war or national emergency declared by 
the President or the Congress—the provisions of the act will take 
effect upon enactment. Lands and waters included within the scope 
of the bill include: public lands of the United States; public lands of 
the Territory of Alaska; Federal lands and waters of the outer Con- 
tinental Shelf, as defined in section 2 of the Outer Continental Shelf 
Lands Act (67 Stat. 462) ; and Federal lands and waters off the coast 
of the Territory of Alaska. 

The committee, in employing the term “public lands,” intends it 
to apply in its technical or legal sense, as distinguished from “reserved 
public lands” or “withdrawn public lands,” and “acquired public 
lands.” It should be noted that section 1 makes clear the application 
of the provisions to all public lands—as defined therein, and in this 
report—but does not preclude application of some of the provisions 
of the bill to other real property owned or controlled by the United 
States. 

It will presently be seen that all or parts of section 4, section 5, and 
section 6 apply not only to public lands, but to certain other Federal 
real property as well. 

2. Section 2 contains the basic provision of the bill, which estab- 
lishes a requirement that withdrawals or reservations of more than 
5,000 acres in the aggregate for defense purposes may hereafter be 
made only by act of Congress. : 

The section contains language which would preclude the making of a 
number of cumulative withdrawals, each for less than 5,000 acres, 
where all would be used for any one defense project or facility of the 
Department of Defense. ; 

Testimony of witnesses for the Department of the Interior made 
it clear that the great majority of individual applications for any one 
project or facility in fact involve lands of less than 5,000 acres, and as 
may be noted below, the Department of Defense in its report does not 
object to this section of the act. In testimony given subsequent to the 
receipt of the Defense Department report, witnesses for the Depart- 
ment of Defense directly negatived a question as to whether the 5,000- 
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acre breaking-point in the bill would unduly hamper or interfere with 
carrying out of the defense mission. 5,3 

3. Section 3 would lay a more adequate base for fully determining 
at the local level and for congressional consideration the resource 
impact of proposed withdrawals, 

efense agencies would continue to file applications for withdrawal 

or reservation of public lands with the appropriate local land office 
of the Bureau of Land Management, or with the Department of the 
Interior, just as is done under present procedure. Continuance of this 
procedure would accomplish the same dual effect achieved by existing 
practices: First, the recordation of the application in the appropriate 
office has the effect of segregating, temporarily, the lands requested 
from all forms of entry under the lands laws, thus serves as a sound 
antispeculation measure; second, continuance of existing procedure 
aaala »rovide notice at the local and State level—through requisite 
Federal Register publication and/or press releases issued by Bureau 
of Sg Management State supervisors—that the application had been 
made. 

Thereafter, if the aggregate acreage of public lands included within 
the proposed withdrawal or reservation falls within the requirements 
of H. R. 12185 as evidenced by the public lands records maintained 


by the Department of the Interior, the Department of the Interior 


would then develop, for transmission to the Congress, proposed legis! :- 
tion having as its purpose effecting the withdrawal requested, and 
containing such provisions for continued operation of the publie lands 
laws within the area proposed to be withdrawn as may be determined 
to be compatible with the intended military use. 

To achieve these objectives, section 3 would require applications 
to specify, in addition to the name of the requesting agency, using 
agency, location and description of boundaries of the area, and gross 
acreage involved: the purpose or purposes—unless classified for na- 
tional security reasons—for which the area is proposed to be with- 
drawn: whether contamination will result, and if so, whether such 
contamination will be permanent or temporary; the extent, if any, to 
which the proposed use will affect full operation of the public land 
laws and Federal regulations relating to conservation, utilization, and 
development of mineral resources, timber, and other material resources, 
grazing resources, fish and wildlife resources, water resources, scenic, 
wilderness, recreational and other values; and, if the area to be with- 
drawn involves the use of water in any State lying in whole or in part 
west of the 98th meridian (i. e., the reclamation States), the agency 
would be required to state whether, subject to existing rights under law, 
it has acquired or intends to acquire rights to the use of the water in 
conformity with State laws and procedures relating to the control, 
appropriation, use, and distribution of water. 

Relating to these requirements in the proposed bill to the findings 
of the committee, as set out hereinbefore, Shacks make abundantly clear 


the reasons why they are included, and the results the committee 
believes will be achieved. 

One observation needs to be made: the record made by the committee 
suggests that applicant defense agencies have tended to turn to the. 
clause 


o.7 "38. eee purpose or purposes are classified for national 
security reasons * * * 
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as a device to relieve them of the burden of making know the general 
purpose for which such areas are to be withdrawn. It does not appear 
that such generalized terms as “gunnery range,” “bombing range,” 
“missiles range,” and the like would serious] threaten the national 
security, particularly when the areas involved may range from 1,500 
to 3,000 square miles in area, an area of such size that it simply cannot 
be subtly and deftly removed from the operation of the public lands 
laws without generating substantial local interest, and interest of the 
State or Territory affected, 

4. Section 4 has as its objective substantially reducing the areas of 
present and continuing conflict between State and Territorial officials 
and the commanding officers of military installations and facilities in- 
volving the mangement, conservation, and harvesting of fish and game 
recourse, and the enforcement of fish and game laws of the State or 
Territory within military installations of facilities. 

This section, as was noted in the comments on section 1, applies not 
only to reserved public land reservations, but to acquired lands as 
well; its broad purpose is to make State hunting, fishing, and trapping 
laws applicable as Federal laws on all military installations. 

Section 4 (a) (1) would require that all hunting, trapping, and 
fishing on all military installations and facilities—including those 
falling presently within the “exclusive Federal jurisdiction” status— 
be in accordance with the fish and game laws of the State or Territory 
in which such lands are located. It would require that State or Ter- 
ritorial licenses be obtained for hunting, trapping, and fishing on such 
areas if local law (i. e., State or Territorial law) authorizes license 
issuance to Armed Forces members on bona fide military duty for not 
less than 30 days at any installation within the State or Territory in- 
volved, without regard to residence requirements, and upon terms no 
less favorable than those upon which such a license is issued to resi- 
dents. 

This subsection anticipates affirmative action being taken by some 
States before hunting, trapping, or fishing within such reservations 
must be licensed by State law; it does not anticipate that for such 
activities outside such reservations the same preferred treatment 
must be afforded military personnel. Since subparagraph (1) of sec- 
tion 4 (a) requires that all hunting, trapping and fishing at the instal- 
lation or facility be in accordance with the fish and game laws of the 
State or Territory in which it is located, the clear intent is that such 
activities can be conducted if at all, only in accordance with State law 
relating to season and bag limits, methods of taking, etc., even though 
the military personnel are not required to comply with State licensing 
requirements within the reservation because of the State’s failure to 
establish preferential treatment with respect to residence. 

In other words, hunting within all such reservations—with or 
without State provisions establishing preferred military treatment— 
can only be conducted after the effective date of the act, if in compli- 
ance with State fish and game laws, excepting licensing. The State 
may or may not provide for preferred treatment outside such reserva- 
tions to be assured State licensing within such reservations, if the 
State has met the residence waiver requirements of this subparagraph. 

Possible dual construction of the clause “for not less than 30 days” 
deserves clarifying comment: if an individual is actually assigned on 
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bona fide military duty by orders providing for duty status at the 
installation involved, so that his orders require his presence at the in- 
stallation for a minimum of 30 days, he would then be eligible for a 
license under the preferred status provisions when first physically 
present for duty on such orders, 

Subsection 4 (a) (3) mandates the Secretary of Defense, in coopera- 
tion with the appropriate governor or his designee, and subject to 
safety and military security requirements, to develop procedures 
whereby State or Territorial fish and game or conservation officials 
may have full access thereto— 


* * * to effect measures for the management, conservation, 
and harvesting of fish and game resources. 


The quoted language anticipates not only that the obvious results 
will be achieved, but the possibility that—in areas where insuflicient 
military personnel are present to adequately enforce fish and game 
laws, such as the case at Camp McCoy, Wis., referred to above—State 
game officials may be deputized as Federal marshals to assure adequate 
enforcement. 

Subsection 4 (b) provides that violations of the State and Territorial 
fish and game laws made applicable to military installations and 
facilities are violations of Federal law, and subject to like punishment 
as though committed or omitted within the State or Territorial 
jurisdiction. 

Lastly, subsection 4 (c) specifically recites that rights granted by 
treaty or otherwise to any Indian tribe or members thereof are not 
modified by the provisos dealing with fishing, trapping, and hunting. 

5. Section 5 would amend in two particulars the Federal Propert 
and Administrative Services Act of 1949 (63 Stat. 377), as amended. 

First, it would except from the real property-disposition provisions 
of the 1949 act, minerals in withdrawn or reserved public domain lands 
which the Secretary of the Interior determines are suitable for disposi- 
tion under the public land mining and mineral leasing laws. 

Second, it amends the 1949 act to provide that only those withdrawn 
or reserved public domain lands surplus to the needs of Federal 
agencies found by the Secretary of the Interior—with the concurrence 
of the Administrator of General Services—not suitable for restoration 
to public land status by virtue of their having been substantially 
changed in character by improvements, would hereafter be subject to 
the real property disposition provisions of the amended 1949 act. 

Both of these amendments would clarify the operation of existing 
law; one would make it clear that only when determined by the 
Secretary to be not suitable for mining or mineral leasing purposes 
would the mineral estate pass with the title to the surface estate being 
disposed of under surplus pe provisions; the other would reverse 
the roles of the Secretary and the Administrator so as to provide that 
the Secretary would make an initial judgment of the nature with which 
his Department is most familiar—suitability of lands for public land 
uses, a traditional Interior function—and if the Administrator concurs 
in a finding of nonsuitability, the lands would be disposed of as surplus. 

6. Section 6: Finally, the reported measure provides, in section 6, 
that all minerals in withdrawn or reserved public lands—except lands 
withdrawn or reserved specifically as nat So ree naval oil shal 
or naval coal reserves—are under the jurisdiction of the Secretary o 
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we Interior, and that no disposition thereof shall be made except 
under— 


* * * the applicable public land mining and mineral 
leasing laws. 


Read together with the committee findings above respecting the De- 
fense position on petroleum resources, the object and purpose of this 
section are clear. Until the presentation by Defense witnesses on 
petroleum reserves, and the effect of the prospective airspace with- 
drawal on pending applications for restriction of outer Continental 
Shelf lands, committee members had believed there was universal 
agreement that responsibility for disposition of minerals in with- 
drawn or reserved public lands was enchuiaiely vested in the Secretary 
of the Interior. 

Enactment of this section into law actually constitutes a restatement 
of the law as it is today, in the view of the committee and the Depar- 
ment of the Interior. In short, as declared above, the provisions of 
section 6 of the reported bill will serve to remove whatever doubts 
may exist, if any, as to the laws which govern the disposal of any and 
all minerals, including oil and gas, in public lands of the United States 
heretofore or hereafter withdrawn or reserved by the United States 
for the use of Defense agencies. 


DEPARTMENTAL POSITIONS 


Reports received from the Departments of Defense and of the In- 
terior, and from the General Services Administration, all cleared with 
the Bureau of the Budget, were received on H. R. 10371, the predeces- 
sor to the reported measure, H. R. 12185. 

With respect to the Defense position, the reported measure is un- 
objectionable, except to the extent that outer Continental Shelf lands 
are involved; as of time of reporting, in addition, the Defense De- 
partment had not been able to transmit their views on the other 
amendments recommended by the Department of the Interior and 
adopted by the committee. It should be noted, however, that the 
Interior report was cleared by budget, and that Interior’s presentation 
with respect to the outer Continental Shelf lands amendment was 
cleared with the Bureau of the Budget. 

The June 12, 1956, Defense report set out below sets out objections 
to inclusion of two provisions in H. R. 10371, section 4, and section 6, 
On June 28, 1956, a followup letter from Secretary Wilson (attached 
below) was received, modifying the Defense opposition to section 4, 
if the bill was amended. The committee rewrote section 4, and the 
reported language thereof was labeled “satisfactory” by Defense wit- 
nesses testifying on the new language. The original section 6, ob- 
jected to by Defense, has been deleted. 

With 2 exceptions, the reported form of section 5, the only 1 involv- 
ing functions of the General Services Administration, is without 
objection to GSA. First, GSA believes the altering of the deter- 
mination responsibility—as between Interior and GSA—“is without 
sufficient reason.” Reasons for the committee support of this language 
are set out above, and in the view of the committee, amply justify 
the change in procedure. The other objection, involving an uninten- 
tional deletion of existing language, has been remedied. 
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SUPPORT FOR THE LEGISLATION 


The committee has received unprecedented support for the legis- 
lation reported—from official State agencies of 39 States, from all 
major national conservation agencies, from numerous local groups, 
organizations, and individuals, 


Official State Agencies in Support of H. R. 12185 
The list of official State agencies declaring their support of the 
reported measure, and urging its early enactment is as follows: 
Alabama Department of Conservation 
Arizona Game and Fish Department 
Arkansas Game and Fish Commission 
Salifornia Department of Fish and Game 
Colorado Game and Fish Department 
Delaware Game and Fish Commission 
Florida Game and Fresh Water Fish Commission 


Georgia Game and Fish Commission 4 
Idaho Department of Fish and Game MS 
Illinois Department of Conservation tH 
Kansas Forestry, Fish and Game Commission 5 
Kentucky Department of Fish and Wildlife Resources Q) 
Maine Department of Inland Fisheries and Game = 
Maryland Game and Inland Fish Commission “d 
Massachusetts Division of Fisheries and Game 2 
Michigan Department of Conservation 4 
Mississippi Game and Fish Commission Q 
Missour: Conservation Commission Pe 
Montana Fish and Game Department S 
Nebraska State Game Forestation and Parks Commission &: 
Nevada Fish and Game Commission _ 
New Hampshire Fish and Game Department is 
New Mexico Department of Game and Fish ) 
New York Conservation Department > 
North Carolina Wildlife Resources Commission fee 
North Dakota Game and Fish Commission v) 
Ohio Division of Wildlife i 
Oklahoma Game and Fish Department Dy 
Pennsylvania Fish Commission > 


South Dakota Department of Game, Fish, and Parks 
Tennessee Game and Fish Commission 

Texas Game and Fish Commission 

Utah Department of Fish and Game 

Vermont Fish and Game Service 

Virginia Commissions of Game and Inland Fisheries 
Washington Department of Game 

West Virginia Conservation Commission 

Wisconsin Conservation Department 

Wyoming State Game and Fish Commission 


Others in Support 
A partial list of the associations or organizations which have gone 
on record in support of H. R. 12185, or its predecessor, H. R. 10371, 
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by letter, telegram, or personal appearances by spokesmen before the 
committee, is as follows: 


Alaska Miners’ Association 

Alaska Sportsmen’s Council 

American National Cattlemen’s Association 
California Federation of Women’s Clubs 
California Wildlife Federation 

Chamber of Commerce of the United States 
Conservation Federation of Missouri 

Defenders of Furbearers, Inc. 

Desert Protective Council 

Idaho Association of Public Lands Counties 
Idaho Public Lands Committee 

Imperial Valley (Calif.) American Legion Inter-Post Council 
Interstate Association of Public Land Counties 
Izaak Walton League of America, Inc. 

Lassen County (Calif.) Board of Supervisors 
Massachusetts Conservation Council 

Michigan Natural Areas Council 

Mohave County (Ariz.) Board of Supervisors 
Montana Association of County Commissioners 
National Council of State Garden Clubs 
National Lumber Manufacturers Association 
National Parks Association 

National Advisory Council of Taylor Grazing Boards 
National Wildlife Federation 

Nevada Association of County Commissioners 
New Mexico Cattle Growers’ Association 

New Mexico Game Protective Association 

North Dakota Wildlife Federation 

Oregon Association of Oregon Counties 

Oregon Cattlemen’s Association 

Outdoor Writers’ Association 

Ouray (Colo.) Grazing District Advisory Board 
Pershing County (Nev.) Chamber of Commerce 
San Diego (Calif.) County Wildlife Federation 
Sierra Club 

Teton County (Wyo.) Board of County Commissioners 
Toledo (Ohio) Naturalists’ Association 
Trailfinders, The 

Western Oil and Gas Association 

Wilderness Society, The 

Wildlife Management Institute 

Wisconsin Federation of Conservation Clubs 


COMMITTEE CONCLUSION, RECOMMENDATION 


In recommending early favorable action on H. R. 12185, the com- 
mittee wishes to reiterate what it said above: 


The program for the defense of our Nation’s human and 
natural resources should not—and must not—be so conducted 
as to destroy the very resources it is aimed at preserving. 
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H. R. 12185 is a bill for the recapture by the Congress of a degree 
of those powers which the executive branch of the Government has 
acquired over a lon riod of years with respect to utilization of this 
Nation’s most valuable assets, the human and natural resources of the 
public lands. 

Its early enactment will operate to return to the legislative branch 
the degree of control the committee believes necessary to assure that 
defense use of the public lands presently held will more nearly con- 
form to long-established maximum public multiple resource use policy, 
and will make certain that future public lands acquisition by the 
military will be so conditioned as to assure conformance with the 
same policy. 

The House Committee on Interior and Insular Affairs unani- 
mously recommends the enactment of H. R. 12185. 


Report OF THE DEPARTMENT OF THE INTERIOR 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., July 11, 1956. 
Hon. Crate ENncie, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington 25, D.C. 

My Dear Mr. Enate: This is in reply to your request for the views 
of this Department on H. R. 10371, H. R. 10362, H. R. 10366, H. R. 
10367, H. R. 10372, H. R. 10377, H. R. 10380, H. R. 10384, H. R. 
10394, and H. R. 10396, all of which are bills to provide that with- 
drawals or reservations of more than 5,000 acres of public lands of 
the United States for certain purposes shall not become effective until 
approved by act of Congress. All references in this report are to 
iL R. 10371, unless otherwise noted. 

We would have no objection to the enactment of this bill, if it were 
amended as suggested below. 

H. R. 10371 concerns the withdrawal, reservation, and utilization for 
defense purposes of the public lands of the United States, except in 
time of war or national emergency declared by the President or by act 
of Congress. H. R. 10362, H. R. 10380, and H. R. 10384 contain a 
similar exception, but the other bills do not. Its basic provision is a 
requirement that withdrawals of more than 5,000 acres in the aggre- 
gate be made only by act of Congress. Section 3 sets forth in detail 
the information which must be given in any application for a with- 
drawal or reservation of more than 5,000 acres filed by or on behalf 
of any agency of the Department of Defense. The agency would 
be required, in addition to giving other information, to say whether, 
and to what extent, the proposed use would affect continuing full 
operation of the ee ogee laws and Federal regulations relating to 


conservation, utilization, and development of mineral and material 


resources, water resources, and scenic, wilderness, and recreational 
values. Moreover, if the area which the agency is seeking to with- 
draw or reserve involves the use of water in any State lying in whole 
or in part west of the 98th meridian, the agency would be required to 
state whether it, subject to existing rights under the law, has acquired 
or intends to acquire rights to the use of water in conformity with State 
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laws and procedures relating to the control, appropriation, use, and 
distribution of water. Under section 4 the head of each military 
department or agency controlling any military installation or facility 
created in whole or in part through withdrawal or reservation of public 
domain lands would in the future be directed to require that all hunt- 
ing, trapping, and fishing be in accordance with the fish and game laws 
(including laws requiring licenses) of the State or Territory in which 
the withdrawn or reserved lands are located and to afford adequate 
access to State and Territorial fish and game representatives for the 

urpose of effecting measures for the management, conservation, and 
1narvesting of fish and game resources. The hunting, fishing, and Do 
ping rights of Indians would be protected. Section 5 would amend the 
definition of “property” found in section 3 (d) of the Federal Prop- 
erty and Administrative Services Act of 1949 (63 Stat. 378), as 
amended (40 U.S. C., sec. 472 (d)). The proposed amendment of the 
section would continue to exclude the public domain from the defini- 
tion of property. There would be deleted the present parenthetical 
provision by which there is excluded from the definition of property 
“lands withdrawn or reserved from the public domain which the Ad- 
ministrator, with the concurrence of the Secretary of the Interior, 
determines are suitable for return to the public domain for disposition 
under the general public laws because such lands are not substantially 
changed in character by improvements,” but instead a somewhat simi- 
lar provision applicable pa to lands withdrawn or reserved by any 
agency of the Department of Defense would be inserted. Further- 
more, in the amended version the determination as to the return of 
lands to the public domain would be made by the Secretary of the 
Interior with the concurrence of the Administrator of General Serv- 
ices. From the revised definition of property would also be deleted 
the exception relating to “records of the Federal Government”; this 
last deletion seems to be an oversight. Finally, section 6 would protect 
all valid rights to the beneficial use of water originating in or flowing 
across lands withdrawn or reserved under the bill initiated under the 
laws of the State in which the lands are located. 

Although all the subsequent provisions of H. R. 10371 refer solely 
to the Department of Defense, both section 1 and section 2 speak of 
withdrawals and reservations “for defense purposes.” Since we as- 
sume that this bill is intended to apply only to withdrawals or reserva- 
tions for the Department of Defense, we suggest that the words “reser- 
vation and utilization” at page 1, line 7, be deleted and the words “and 
reservation for, and utilization by, the Department of Defense” be 
substituted therefor. For the same reason the words “by the Depart- 
ment of Defense” should be inserted after “used” at page 2, line 4, if 
section 2 is not amended as suggested hereafter. 

The precise meaning of section 2 is unclear. We assume that its 
intention is to prohibit the withdrawal or reservation of more than 
5,000 acres by one action. Even if the section is read in that manner, 
its provisions would permit the making, for one defense project, of 
an indefinite number of withdrawals, each for less than 5,000 acres. 
We recommend that in lieu of the present section 2, at page 2, lines 1 to 
5, there be substituted the following: 

“Src. 2. No public land, water, or land and water area shall, except 
by Act of Congress, hereafter be (1) withdrawn from settlement, lo- 
cation, sale, or entry for the use of the Department of Defense for 
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defense purposes or (2) reserved for such use if such withdrawal or 
reservation would result in the withdrawal or reservation of more than 
5,000 acres in the aggregate for any one defense project or facility 
of the Department of Defense since the date of enactment of this Act 
or since the last previous Act of Congress which withdrew or reserved 
public land, water, or land and water area for that project or facility, 
whichever is later.” 

If such a revision is made, it will be necessary to amend page 2, 
lines 6 to 10, to read as follows: 

“Sec. 3. Any supheaven hereafter filed for a withdrawal or reser- 
vation the approval of which will, under section 2 of this Act, require 
an Act of Congress shall specify * * *.” 

Certain changes in language appear desirable in the list of items 
which section 3 states must be included in any application for with- 
drawal or reservation. We assume that the terms “gross” and “net” 
are used in item (3) in the same manner as they as they are used by the 
Bureau of Land Management of this Department, i. e., the term “gross” 
being used with reference to all land within the exterior boundaries, 
while the term “net” is applicable to the public lands within those 
boundaries. It may be desirable to clarify the terms by inserting the 
word “public” before the word “land” in both places in which it occurs 
at page 2, line 19. Item (4) might be changed for obvious reasons to 
read as follows: 

“(4) the purpose or purposes for which the area is proposed to be 
withdrawn or reserved, or, if the purpose or purposes are classified 
for national-security reasons, a statement to that effect.” 

The present text of item (7) distinguishes between timber resources 
and material resources. In order to avoid casting any doubt on the 
practice of the Department of including timber among the material 
resources and to provide for other values which are not listed in item 
(7), we suggest that all at page 3, lines 8 to 11, be deleted and the 
following substituted therefor: “utilization, and development of min- 
eral resources, timber and other material resources, grazing resources, 
fish and wildlife resources, water resources, and scenic, wilderness, 
and recreational and other values; and.” 

The apparent objectives of section 4, namely, the preservation of 
wildlife and the coordination of enforcement and the conservation 
measures, are highly desirable. We suggest, however, that the pro- 
cedures may raise serious jurisdictional questions. 

The apparent objective of section 5 is to amend the Federal Prop- 
erty and Administrative Services Act of 1949 to grant the Secretary 
of the Interior a greater degree of control than he possesses at present 
over the disposition of public domain lands which are found to be 
excess to the needs of the Department of Defense. To achieve this 
objective, however, we believe that it will be necessary to revise sec- 
tion 5 of H. R. 10371 in several respects. To begin with, the existing 
definition of “property” in section 3 (d) of the 1949 act has been 
broadened so as to exclude from its terms only those lands withdrawn 
or reserved from the public domain which were withdrawn or re- 
served by the Department of Defense and which are found suitable 
for return to the public domain. The existing definition excludes 
lands of similar type withdrawn or reserved by any agency. We sub- 
mit that the latter is preferable. Furthermore, as the definition is 
now phrased, and also as it would be rephrased by H. R. 10371, with- 
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drawn or reserved lands can only be returned to the public domain 
with the approval of the Administrator of General Services. We sub- 
mit that all such lands should be returned to the public domain unless 
the Secretary of the Interior, with the concurrence of the Administra- 
tor of General Services, determines otherwise. Finally, it should be 
noted that section 3 (d) of the 1949 act is silent as to whether minerals 
in excess withdrawn or reserved lands are to be included in the term 
“property.” Our position is that, in the absence of ip jaro rea- 
sons to the contrary, such minerals should be disposed of under the 
appropriate public land laws. All these objectives may be achieved 
by redrafting lines 7 to 18 of page 5 as follows: 

“(d) The term ‘property’ means any interest in property of any 
kind except (1) the public domain; lands reserved or dedicated for 
national forest or national park purposes; minerals in lands or por- 
tions of land withdrawn or reserved from the public domain which 
the Secretary of the Interior determines are suitable for disposition 
under the public land mining and mineral leasing laws; and lands with- 
drawn or reserved from the public domain other than lands or portions 
of lands so withdrawn or reserved which the Secretary of the Interior, 
with the concurrence of the Administrator, determines are not suitable 
for return to the public domain for disposition under the general 
public land laws because such lands are substantially changed in 
character by improvements; (2) naval vessels of the following cate- 
gories: Battleships, cruisers, aircraft carriers, destroyers, and sub- 
marines; and (3) records of the Federal Government.” 

As the bill is now written, its provisions are applicable solely to 
public lands. If it is desirable to make the bill’s terms applicable 
to the outer Continental Shelf, as vou indicated in your letter of April 
30, we suggest the inclusion of the following proviso at the end of 
section 1: 

“Provided, That, for the purposes of this Act, the term ‘public 
lands’ shall be deemed to include, without limiting the meaning there- 
of, Federal lands and waters of the Outer Continental Shelf and Fed- 
eral lands and waters off the coast of the Territory of Alaska.” 

Although legislation may not be necessary in this respect, we sug- 
gest that, if legislation is considered desirable to assure the retention 
of control by t!:>x Secretary of the Interior over minerals in the lands 
withdrawn or reserved for defense purposes, there be added to the 
bill a new section, reading as follows: 

“Sec, 7. All withdrawals and reservations of public land for the 
use of any agency of the Department of Defense, heretofore or here- 
after made by the United States, shall be deemed to be subject to the 
condition that all minerals in the lands so withdrawn or reserved are 
under the jurisdiction of the Secretary of the Interior and no dis- 
position shall be made of minerals in such lands except under the 
applicable public land mining and mineral leasing laws: Provided, 

hat nothing in this section shall apply to lands withdrawn or 
reserved specifically as naval petroleum, naval oil shale, or naval coal 
reserves.” 

It should be noted that under this section it would continue to be 
a matter of discretion with the Secretary whether the minerals in the 
lands in question would be made subject to disposal and the Secretary 
would not open the mineral deposits to disposition if such action 
would be contrary to the public interest, including national security. 











WITHDRAWALS OR RESERVATIONS OF PUBLIC LANDS 49 


This grant of authority would be consistent with such recent legisla- 
tion as the act of August 11, 1955 (69 Stat. 682; 30 U.S. C., supp. ITI, 
secs. 621-625), which opened lands in power site withdrawals to min- 
eral development. 
The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 
Sincerely yours, 


Westry A. D’Ewart. 
Assistant Secretary of the Interior. 





Rerorts or Tre DEPARTMENT OF DEFENSE 


DEPARTMENT OF THE AIR Force, 
OFFICE OF THE SECRETARY, 
Washington, June 12, 1956. 
Hon. Cra Enctie, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 


Dear Mr. Cuatrrman: Reference is made to your request to the 
Secretary of Defense for the views of the Department of Defense 
with respect to H. R. 10362, 10366, 10367, 10371, 10372, 10377, 10380, 
10384, 10394, and 10396, 84th Congress, bills to provide that with- 
drawals or reservations of more than 5,000 acres of public lands of 
the United States for certain purposes shall not become effective until 
approved by act of Congress. The Secretary of Defense has dele- 
gated to the Department of the Air Force the responsibility for 
expressing the views of the Department of Defense thereon. 

he 10 proposed bills are identical except the phrase “except in 
time of war or national emergency declared by the President or by 
act of Congress” is contained in H. R. 10362, 10371, 10380, 10384, and 
is not contained in the others. Section 6 is not contained in H. R. 
10367 and H. R. 10380. 

The purpose of the proposed legislation is to provide that with- 
drawals or reservations of more than 5,000 acres of public lands of 
the United States for defense purposes shall not become effective until 
approved by act of Congress. The bills also provide for an applica- 
tion to be made for the withdrawal or reservation of land; require 
that all hunting, trapping, and fishing on any military installation 
or facility whether created in whole or in part through withdrawal 
or reservation of public-domain lands be in accordance with the fish 
and game laws of the State or Territory in which located; and further 
amend section 3 (d) of the Federal Property and Administrative 
Services Act of 1949. The bills also provide that all withdrawals and 
reservations of public land for the use of any agency of the Depart- 
ment of Defense shall be deemed made without prejudice to valid 
rights to the beneficial use of water originating in or flowing across 
such lands, theretofore or thereafter initiated under the laws of the 
States in which such lands are situated. 

The Department of the Air Force, on behalf of the Department of 
Defense, is not opposed to the enactment of the proposed legislation 


with the exception of sections 4 and 6 and subject to the clarification 
of section 3. 
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Section 2 provides that no agency of the Defense Department shall 
withdraw or reserve over 5,000 acres of public domain for defense 
purposes except by act of Congress. Since the proposed bills fail to 
repeal or restrict the existing statutory responsibility of the Depart- 
ment of Interior in the administration of the public domain, and 
since repeals by implication are not favored, it must be concluded that 
section 2 of the bills would, if enacted, superimpose additional legisla- 
tive action upon the administrative action already required of the 
Department of Interior in the withdrawal of land for defense pur- 

oses. Such a requirement would materially delay the acquisition of 

and for defense purposes. 

Section 3 specifies the information to be included in any application 
to be filed by or on behalf of any agency of the Defense Department 
for the withdrawal or reservation of over 5,000 acres of the public 
domain, but fails to indicate whether the application is to be filed 
with Congress or with the Department of Interior. This section 
should clearly establish whether the administrative procedures of the 
Department of Interior are to be concluded prior to seeking the ap- 
proval of Congress or whether action by the Department of Interior 
must await an act of Congress aproving the withdrawal or reserva- 
tion. If it is intended that the application is to be first submitted to 
the Department of Interior, then the section should set forth the re- 
sponsibility of the Department of Interior as to such application. 

Section 4 would require that hunting, trapping, and fishing on mili- 
tary installations which include any lands withdrawn from the public 
domain be conducted in accordance with the law of the State or Ter- 
ritory within which the installations lie. The Department of Defense 
objects to this section of the bills. Further, when lands are withdrawn 
from the public domain for use by the Department of Defense, the 
lands remain exclusively within the jurisdiction of the State unless 
the State consents to the exercise of exclusive or concurrent legislative 
jurisdiction by the Federal Government. In those instances in which 
exclusive or concurrent legislative jurisdiction is vested in the Federal 
Government, the standards established by State or Territorial laws 
are in effect pursuant to the Assimilative Crimes Act (18 U.S. C. 13). 
In addition, the military departments have been and are requiring 
compliance with local fish and game laws through regulations and 
directives, i.e., Army Regulation 210-480, Air Force Regulation 93-14, 
OPNAYV Instruction 5800-2, and paragraph 17107 of the Marine 
Corps Manual. 

The Department of Defense is aware that the President recently 
approved the recommendations of the Interdepartmental Committee 
for the Study of Jurisdiction Over Federal Areas Within the States. 
While a thorough study of this report has not been possible because 
of its recent issuance and its complexity and scope, it is believed that 
no specific recommendation of that report conflicts with the views 
set forth above. 

If section 4 is enacted into law, it is recommended that the section 
be amended to clearly indicate that the duties enjoined upon the head 
of each military department in subsections (3) and (4) are delegable. 
This may be accomplished by deleting the words, “the head of,” which 
appear at the beginning of section 4 on line 20, page 3, of H. R. 10371. 

It is also recommended that section 4, subsection (2), be amended to 
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clearly indicate that the license requirements which are to apply are 
those of the State or Territory in which the installation is located. 
This may be accomplished by inserting the words “of the State of Ter- 
ritory” between the words “jurisdiction” and “in” which appear on 
line 8, page 4, of H. R. 10371. 

Since section 5 would serve to amend the Federal Property and 
Administrative Services Act of 1949 (63 Stat. 377), as amended, it 
is suggested that the committee may wish to obtain the views of the 
General Services Administration thereon. 

Section 6 purports to subject any agency of the Department of 
Defense which utilizes any reserved or withdrawn public land to State 
control of the water rights on such lands. The Department of Defense 
is opposed to this section because its enactment may result in undue 
interference with the gambar of the military duties of the De- 
partment. This possibility exists because section 6 could have the 
following consequences: 

1. State administrative officers would exercise a day-to-day control 
over the use of water by agencies of the Department of Defense. 

2. The national-defense eiforts would be complicated by the lack of 
uniformity of approach to the water-rights problem by the various 
States. Furthermore, there are undoubtedly many problems, some of 
which may now be foreseeable and others which may not, which might 
arise as State laws are modified or new State laws enacted. 

3. Military decisions, such as those relating to the movement or 
disposition of troops, would be restricted by State control of water 
rights on military reservations. 

It is recognized that the problems relating to the control and utili- 
zation of water are many and complex, particularly in the States 
west of the 98th meridian. The Department of Defense is most 
anxious to assist in the determination of a solution that will result in 
sound policy whereby the needs of the people, national, regional, State, 
and local, are adequately met. A study by the Federal Government in 
collaboration with State and local entities to determine the relation- 
ships between water rights and the social and economic development 
of the Nation and area, and to determine the principles and criteria 
which should be incorporated into Federal, State and local laws 
regarding water rights would appear advisable. This is also a recom- 
mendation of the Presidential Advisory Committee on Water Re- 
sources Policy. 

It is the policy of the Department of Defense that its agencies 
should consider, when exercising their water rights, the needs and 
requirements of the States. Every effort is being made to adhere to 
State and local practices. When necessary in time of drought and 
shortages, every effort will be made to voluntarily restrict the use 
of available water to the most essential military needs. 

As stated above, the Department of the Air Force on behalf of 
the Department of Defense is opposed to the enactment of sections 4 
and 6, and recommends that section 3 be clarified. There is no cbjec- 
tion to the other provisions of the bills. However, it is recommended 
that the phrase “except in time of war or national emergency de- 


clared by the President or by Act of Congress” (which appears on 
p. 1, lines 3 to 5, of H. R. 10362, H. R. 10371, H. R. 10380, and 
H. R. 10384) be incorporated in the enactment. 
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The fiscal effects of the proposed legislation cannot be estimated by 
the Department of Defense. However, the enactment of any one of 
these bills will increase administrative expenses. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

In view of the urgency of the request of your committee, time has 
not permitted the submission of this report to the Bureau of the 
Budget for advice as to its relationship to the program of the Presi- 
dent. When such advice is available, it will be orwarded to your 
—— ; 

incerely yours, 
: Lyte S. Gartocr, 
Assistant Secretary of the Air Force. 





DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington. 
Hon. Cram ENGiE, 
Chairman, Interior and Insular Affairs, 
House of Representatives. 


Dear Mr. Cuarrman: Reference is made to the letter to you of 
June 12, 1956, from Assistant Secretary of the Air Force, Lyle S. 
Garlock, with respect to H. R. 10371, and nine related bills of the 84th 
Congress, to provide that withdrawals or reservations of more than 
5,000 acres of public lands of the United States for certain purposes 
shall not become effective until approved by Act of Congress. 

Inasmuch as the committee had requested that action be expedited, 
the report was submitted to the committee without a determination by 
the Bureau of the Budget as to whether it conformed to the program 
of the President. 

This is to inform you that the Bureau of the Budget, on July 6, 
1956, advised the Department of the Air Force that it had no objection 
to the report submitted to you on June 12, 1956. 

This will also inform you that the Bureau of the Budget on July 12, 
1956, took the same position with regard to the letter to you Sian 
Secretary of Defense, Charles E. Wilson, dated June 28, 1956, con- 
cerning the views of the Department of Defense as to hunting and 
fishing on military installations. 

Sincerely yours, 
Jor W. Kerry, 
Major General, USAF, Director, Legislative Liaison. 





Tue Secretary or Derensr, 
Washington, June 28, 1956. 
Hon. Cratrr ENaxe, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. ; 
Dear Mr. EnGte: ft has been recently brought to my attention that 
wan’ committee is considering legislation involving the problem of 
unting and fishing on military reservations over which the Federal 
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Government has exclusive jurisdiction. It is my understanding that 
these problems do not exist in those areas where the Federal Govern- 
ment has concurrent jurisdiction with the States. 

Upon examining this problem I find that the Department of De- 
fense position can be made consistent with what I understand your com- 
mittee is seeking to provide by legislation. At the outset I want to 
assure your committee that I will take vigorous action to eliminate any 
abuses to the regulations on hunting and fishing which are in effect 
for all military personnel on military reservations. As you know, the 
Department of Defense has traditionally held that hunting and fish- 
ing on military reservations which are under exclusive Federal legis- 
lative jurisdiction should not also come under State control. However, 
as to such areas, the Department of Defense regulations provide that 
local, State, and Federal ve and fishing regulations concerning 
sex, bag limits, seasons, and similar requirements will be adhered to. 
As you know, in areas where the States have jurisdiction, the State 
laws apply in all respects. In such cases the hunting and fishing reg- 
ulations are concurrently policed by State and local officials as well as 
military personnel. 

One of the main problems which has arisen in some of the States 
and the military reservations located therein has been that of licensing. 
It is true that in many States military personnel have been treated 
as residents of the State with regard to hunting and fishing licenses. 
On the other hand, some States have not extended this courtesy to 
military personnel and have treated them as out-of-State residents. 
The result is that hunting for such individuals is in effect prohibited 
because of high nonresident licensing fees which run as high as $75. 

Upon review of this entire problem, it is evident to me that the 

olicy of the Department of Defense and that of the local and 
State authorities with respect to the preservation and protection of 
fish and wildife are one and the same. 

In carrying out these objectives, I can assure you that the Depart- 
ment of Defense will continue to adhere to and comply with local and 
State game laws concerning sex, bag limits, and seasons. Violators 
will be vigorously prosecuted. It is my view that policing both in 
areas of exclusive and concurrent jurisdiction can be worked out to 
the satisfaction of all parties concerned. I am convinced, however, 
that military personnel deserve and should receive equitable treatment 
with respect to licensing fees. Members of the Armed Forces who are 
assigned to various installations throughout the country do not in 
many instances have adequate opportunity to comply with residency 
requirements prior to commencement of hunting seasons. In some 
States these residency requirements run as high as 1 year before an 
individual under State law is entitled to purchase a resident oe 
license. For morale purposes, military personnel should receive equal- 
ity of treatment as local residents with respect to licensing fees. In 
States where a specific residency period is uired, special consider- 
ation in the form of vaivers should be granted. | ; 

I can assure you that the legislation which is under consideration 
by your committee is of great concern to the Department of Defense, 
and I am hopeful that the views which I have presented will assist 
you in the resolution of this problem to the satisfaction of all con- 
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cerned. I appreciate the opportunity to be able to express the views 
of the Department of Defense on this problem and I stand ready to 
supply you with such other information as your committee may 
require. 
Sincerely yours, 
C. E. Wirson. 





Rervort or THE GENERAL Services ADMINISTRATION 


GENERAL Services ADMINISTRATION, 
Washington, D. C., July 16, 1956. 


Re H. R. 10371, H. R. 10362, H. R. 10366, H. R. 19367, H. R. 10372, 

H. R. 10377, H. R. 10380, H. R. 10384, H. R. 10304, H. R. 10396 
Hon. Cram ENGL», 

Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 

Drar Mr. CuarrmMan: Further reference is made to your letter of 
April 12, requesting the views of this agency on identical bills H. R. 
10371, H. R. 10362, H. R. 10366, H. R. 10367, H. R. 10372, H. R. 10377, 
H. R. 10380, H. R. 10384, H. R. 10394, and H. R. 10396, concerning 
approval by Congress of withdrawals or reservations of more than 
5,000 acres of public lands of the United States. 

The primary subject matter of these bills does not directly relate to 
responsibilities of this agency and, therefore, comment thereon by this 
agency would not be appropriate. 

However, presumably in order to carry out the purposes of other sec- 
tions of the bills, section 5 of the bills proposes to amend section 3 (d) 
of the Federal Property and Administrative Services Act of 1949, 
Part of the bedpuned amendment is objectionable. 

The amendment would delete from the phrase “property of any 
kind” now in the subsection the qualification “of any kind,” without 
any apparently useful purpose being served thereby. 

The subsection now applies to lands withdrawn or reserved from 
the public domain by any Federal agency. The proposed amendment 
would limit the subsection to lands withdrawn or reserved only by the 
Department of Defense. This change would foreclose, without appar- 
ent reason, an excellent method of disposing of certain excess lands 
of other Federal agencies. 

Under the present subsection, the Administrator of General Serv- 
ices, with the concurrence of the Secretary of the Interior, determines 
which withdrawn or reserved lands are suitable for return to public 
domain because not substantially changed by improvements. The bills 
would alter, without suflicient reason, the present distribution of re- 
sponsibilities between the Administrator and the Secretary by assign- 
ing to the Secretary the determination responsibility and to the 
Administrator the concurrence ho tgrerevars § 

Finally, the bills omit, probably through inadvertence, the third 
exception in the present subsection, dealing with records of the Federal 
Government, 
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Provided section 5 is revised in accordance with the views herein 
expressed, this agency has no objection to enactment of the bills. 
The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 
Sincerely yours, 
Frankuin G. Fioere, 
Administrator. 


CHANGES IN Existinc Law 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
Jaw in which no change is proposed is shown in roman) : 


Secrion 3 (d) or THe Feperan Prorerty AND ADMINISTRATIVE 
Services Acr or 1949 (63 Strat. 377), As AMENDED 


e ae * * on 2 zz 
Sec. 3. As used in this Act— 
a ~~ > _ é * es 


(d) [The term “property” means any interest in property of any 
kind except (1) the public domain (including lands wiiddews or 
reserved from the public domain which the Administrator, with the 
concurrence of the Secretary of the Interior, determines are suitable 
for return to the public domain for disposition under the general 
public-land laws because such lands are not substantially changed in 
character by improvements), and lands reserved or dedicated for 
national forest or national park purposes; (2) naval vessels of the 
following cetegories: Battleships, cruisers, aircraft carriers, destroy- 
ers, and submarines: and (3) records of the Federal Government.] 
The term “property” means any interest in property except (1) the 
publie domain; lands reserved or dedicated for national forest or 
national park purposes; minerals in lands or portions of lands with- 
drawn or reserved from the public domain which the Secretary of 
the Interior determines are suitable for disposition under the public 
land mining and mineral leasing laws; and lands withdrawn or 
reserved from the public domain except lands or portions of lands 
so withdrawn or reserved which the Secretary of the Interior, with the 
concurrence of the Administrator, determines are not suitable for 
return to the public domain for disposition under the general public- 
land laws because such lands are substantially changed in character 
by improvements; (2) naval vessels of the following categories: 
Battleships, cruisers, aircraft carriers, destroyers, and submarines; 
and (3) records of the Federal Government. 

ok aK * * * * * 
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84TH CoNnGrEss HOUSE OF REPRESENTATIVES REport 
2d Session No. 2857 





AUTHORIZING THE SECRETARY OF COMMERCE TO SELL 
CERTAIN WAR-BUILT VESSELS 





Jury 21, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


{To accompany H. J. Res. 685} 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the joint resolution (H. J. Res. 685) to authorize the Secretary 
of Commerce to sell certain war-built vessels, having considered the 
same, report favorably thereon with amendments and recommend 
that the joint resolution as amended do pass. 

The amendments are as follows: 

Page 1, line 8, between the word ‘‘to” and ‘a’, insert “the highest 
responsible bidder who is’’. 

Page 2, line 1, delete the comma at the end of the line and insert 
Sa) 

Page 2, line 7, between the words “United” and “and”, insert the 
word “‘States’’. 

Page 2, line 8, delete the word “sales” and insert in lieu thereof 
ae set’. 

ead 2, line 10, delete the word “Jenuary” and insert in lieu thereof 
the word “January”. 

Page 2, line 13, delete the word “promotion” and insert in lieu 
thereof the word “portion’’. 


Page 3, line 6, delete the words “container ships.”, and insert the 
following: 


lift-on-lift-off ships or roll-on-roll-off ships or other container- 
type ships designed primarily for the handling and carriage of 
consolidated cargo shipments. 


The purpose of the bill, as hereby reported, is to authorize the 
Secretary of Commerce to sell to the highest responsible bidder who is 
a United States citizen four C4-S—B2 type vessels, with upset prices 
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not less than their sales prices under the Merchant Ship Sales Act of 
1946, as of January 15, 1951 (the date the sales authority under that 
act terminated), depreciated to the date of execution of the contract 
of sale on the basis of the useful life of the vessels remaining after 
January 14,1951. The terms of payment are 25 percent down, with 
the remainder payable in equal annual installments over the economic 
life of the vessels, which is to be determined by the Maritime Admin- 
istrator. 

The bill would require that the purchaser recondition the vessels 
for use as container ships, satisfactory to the Secretary of Commerce, 
and that the vessels be employed exclusively as dry cargo common car- 
riers in the Pacific coastwise trade, between points in the continental 
United States, until the end of their useful lives, or until they are 
replaced by new tonnage. In order to broaden the definition of the 
term “container ships’”’, a committee amendment, approved by the 
Maritime Administration, changed it to read “lift-on-lift-off ships or 
roll-on-roll-off ships or other container-type ships designed primarily 
for the handling and carriage of consolidated cargo shipments.”” The 
bill would further provide for continued documentation of the vessels 
under the United States flag, and that in case of the purchase or 
requisition of the vessels by the United States, the purchase or requi- 
sition price shall not exceed the depreciated cost of the vessels to the 
purchaser. 

The rehabilitation of the coastwise trades has been a continuing 
problem since the end of World War II. Increases in cargo handling 
costs appear to be the chief deterrent to rehabilitation of that trade. 
The indications are that these costs can be very substantially reduced 
by the use of vessels which are designed to reduce the amount of cargo 
handling required by consolidating the cargo shipment at the point 
of origin in some type of container which will not be emptied until 
the cargo reaches its destination. These vessels are the so-called lift- 
on-lift-off and roll-on-roll-off type vessels. The bill would require 
that the purchaser convert any vessels sold under the bill to such 
use. 

The sales-price formula provided in the bill is the same formula 
under which other vessels have been sold under new legislation to 
accomplish special purposes after the termination of the sales author- 
ity of the Merchant Ship Sales Act of 1946. 

The bill would authorize the sale of four C4-S-B2 type vessels to 
any citizen of the United States who could demonstrate ability to 
maintain the vessels in operation in the Pacific coastwise trade. 

During hearings before the committee, the witness for the Depart- 
ment of the Navy testified that the further development of the con- 
tainerized cargo concept is of special interest to the Department of 
Defense. He also stated that from the viewpoint of national defense, 
commercial experience in this field of ocean transportation is desir- 
able, and that the immediate needs of our national defense to acquire 
operational knowledge of this type of specialized cargo transportation 
will be well served. He also testified that the mobilization needs of 
the Department of Defense would not be jeopardized by the release 
of these vessels from the national defense reserve fleet. 

At the time of committee consideration of this bill, the usual letter 
reports had not been received from the Secretary of Commerce or 
the Secretary of the Navy, but based on the testimony of the author- 
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ized representatives of these Departments, the bill, as hereby reported 
as amended, is a full and complete expression of their views. 

In addition, the General Accounting Office. witness testified that 
there was no objection to the enactment of the bill, subject to the 
amendments. which have been made. 

Your committee urgently recommends that the bill do pass, 

The report of the General Accounting Office is as follows: 


CompTROLLER GENERAL OF THE UNITED STATEs, 
Washington 25, July 18, 1956. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 


Dear Mr. Cratrman: Reference is made to a telephonic request 
from your committee’s staff for our views and recommendations on 
House Joint Resolution 685, 84th Congress, 2d session. 

The bill would authorize the Secretary of Commerce to sell to a 
citizen of the United States meeting certain qualifications four 
C4-S-B2 vessels from the reserve fleet, on an “as is, where is’’ basis, 
for employment during a specified period of time exclusively in the 
Pacific coastwise domestic trade between points in continental United 
States. Assuming an average vessel delivery date of January 15, 
1945, the sales prices of the vessels would be their floor prices under 
the Merchant Ship Sales Act of 1946 of $1,547,338 per vessel on the 
last day of the sales authority under the 1946 act, or January 15, 
1951, depreciated at the rate of $286.66 per day to the date of sale. 
Assuming, further, that the vessels are sold on January 15, 1957, the 
sales prices would be approximately $920,000 per vessel. The pur- 
chaser would be required to pay at least 25 percent of the sales price 
of each vessel at the time the contract of sale is executed. The 
balance of the sales prices, secured by a preferred mortgage on each 
vessel, would be payable in approximately equal annual installments 
over the remainder of the vessels’ economic lives, as determined by 
the Maritime Administration, with interest payable at the rate of 
3}5 percent a vear. 

The reported current market value of vessels of this type, in class, 
for use in the domestic trade is $1,570,000 and for worldwide use is 
$2,200,000. 

The pricing formula provided for in House Joint Resolution 685 is 
consistent with that of prior legislative authorizations for the sale of 
reserve fleet vessels to American citizens. However, while the re- 
strictive use of the vessels and other conditions imposed by the bill 
upon the purchaser probably will materially limit the number of bids 
for such vessels, we believe that competitive bidding, with upset 
prices of the amounts determined in accordance with the pricing 
formula of the bill, is a desirable means of establishing sales prices 
reasonable to the purchaser and to the Government and of avoiding 
any criticism of favoritism to a particular operator. 

We assume that the word “promotion” on page 2, line 13, is a 
typographical error and that the intended word is “portion.” 
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Aside from the sy analysis and suggestions, we have no 
comments to offer on the bill. 


Sincerely yours, 
JosePH CAMPBELL, 


Comptroller General of the United States. 
There are no changes in existing law. 
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84TH CoNGRESS HOUSE OF REPRESENTATIVES { REPORT 


No. 2858 





ESTABLISHMENT OF A FISH HATCHERY IN THE STATE 
OF WEST VIRGINIA 





Juuy 21, 1956—Committed to the Committee of the Whole House on the state 
of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and 
Fisheries, submitted the following 


REPORT 


[To accompany H. R. 12303) 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (H. R. 12303) to provide for the establishment of 
a fish hatchery in the State of West Virginia, having considered the 


same, report favorably thereon without amendment and recommend 
that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to authorize the Secretary of the Interior 
to construct, equip, operate, and maintain a new fish hatchery in the 
State of West Virginia. 

The Fish and Wildlife Service, Department of the Interior, has 
determined that there is a need for a new hatchery in West Virginia 
because of the demand for trout for restocking the waters in the 
Monongahela National Forest. There is also a need for the hatchery 
to assist in the maintenance of both trout and warm-water fish popula- 
tion in other waters in the State. Also, the farm-pond program in the 
area is expanding, and this, plus the new impoundments that are 
being created in the National Forest, is increasing the demand for 
warm-water fish. 

It is estimated that the original construction cost will be approxi- 
mately $600,000. It has been suggested that the hatchery be located 
at Bowden Springs, near Elkins, W. Va. 


An authorization for the appropriation of the necessary funds is 
included in the bill. 
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The amendment suggested by the Department of the Interior in its 
sepent on H. R, 12198 and H. R. 10906 has been incorporated in 
» KR. 12303. 


The report of the Department of the Interior on the earlier bills is 
as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 19, 1956. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D. C. 


My Dear Mr. Bonner: Your committee has requested a report 
on H. R. 10906 and H. R. 12198, bills to provide for the establishment 
of a fish hatchery in the State of West Virginia. 

We recommend the enactment of either H. R. 10906 or H. R. 12198, 
if amended to remove the provision in the bills that would limit the 
use of the hatchery output for the benefit of the waters of the national 
forests of West Virginia. While we expect that the majority of the 
fish to be produced at the hatchery will be distributed to waters in 
the Monongahela National Forest, we believe that a part of the pro- 
duction should be available, if necessary, for distribution elsewhere to 
suitable waters, as required by circumstances. 

The demand for trout for restocking waters in the Monongahela 
National Forest greatly exceeds the present output of the State and 
Federal hatcheries serving that area. The United States Forest Serv- 
ice has indicated a need for 1 million legal-sized trout annually, for 
restocking waters in this forest. There is considerable interest also 
in the establishment of a Federal hatchery to assist in the maintenance 
of both trout and warm-water fish populations in other waters in the 
State. The farm-pond program in the area is expanding, and this, 
plus the new impoundments that are being created on the national 
forest, is increasing the demand for warm-water fish. 

We have made a survey of potential hatchery sites in West Virginia 
and a site has been considered tentatively near Elkins, in Randolph 
County, as being suitable for the establishment of a large combination 
trout and warm-water hatchery. The Elkins site includes a reported 
flow (May 1956) of over 4,000 gallons per minute from the Bowden 
Springs, and a supplemental supply is available from the Shavers 
River. The site is favorably located to serve the major part of West 
Virginia and is at the hub of a network of major highways. Another 
site that may be suitable, the Big Spring, at Wardensville, is also being 
considered as having an adequate water supply for establishment of a 
fish hatchery in this region. Before the most suitable site can be 
determined, however, additional flow and temperature records must 
be made on the various springs and streams of other potential hatchery 
sites in the area. 

For reasons previously stated, we suggest that section 1 of the 
bill be revised to read as follows: é 

“That the Secretary of the Interior is authorized to establish, 
construct, equip, operate, and maintain a new fish hatchery in the 
State of West Virginia.” 

The cost of constructing this proposed combination trout and 
warm water fish hatchery so that it will be adequate in size to produce 
the fish needed for stocking purposes in the Monongahela Forest and 
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adjacent areas, will be approximately $600,000. This sum would be 
used for land purchase, easements, construction of concrete raceways, 
earthen rearing ponds, water supply and drainage pipelines, combi- 
nation hatchery building (including hatching room, cold storage and 
fish food preparation rooms, storage area, shop and office), quarters 
for permanent employees, service roads, fences and initial equipment 
for the hatchery. The proposed hatchery would be expected to 
produce approximately 100,000 pounds of fish. We estimate that 
it will cost approximately $100,000 annually to operate the hatchery. 

We have been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 

Sincerely yours, 
(Signed) Westry A. D’Ewart, 
Assistant Secretary of the Interior. 


There are no changes in existing law. 
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EXTENDING AUTHORITY FOR THE OPERATION OF THE 
EMERGENCY SHIP REPAIR ACT OF 1954 





Jury 21, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 4 








Mr. Bonner, from the Committee on Merchant Marine and Fisheries, fs 
submitted the following aT 






















REPORT < 
C 
[To accompany S. J. Res, 187] me 





The Committee on Merchant Marine and Fisheries, to whom was Ce 
referred the joint resolution (S. J. Res. 187) to extend the operation ‘ 
of the Emergency Ship Repair Act of 1954, having considered the * 
same, report favorably thereon without amendment and recommend ) 
that the joint resolution do pass. > 

The purpose of the bill is to extend for an additional period of 2 sa 
years the operation of the Emergency Ship Repair Act of 1954. This ) 
act was originally passed for the purpose of placing in good operating me 
condition a number of naval auxiliary type merchant ships in the Ss 
reserve fleets. A number of ships, the immediate use of which might tet 
= vital in an emergency, were not in proper condition for use, is 

aving been placed in the reserve fleets after World War II without 


even a proper inventory of required repairs. As a result of the Emer- 
gency Ship Repair Act, a large number of these vessels were drydocked, 
repaired, and supplied with necessary spare parts and returned to 
reserve. 

The original authorization was for $12 million, to which subse- 
geeky was added $6 million, virtually all of which has been spent. 

he act by its terms, will expire in August of this year unless extended 
by this bill. Reports to the committee made from time to time by the 
Maritime Administrator, and actual inspections made by the com- 
mittee staff, attest to the efficacy of the program in placing combat- 
type ships in readiness for use. 

he committee is of the belief that it should be continued for an 

additional period, and accordingly recommends passage of this bill to 
extend its operation until July 1, 1958. 
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CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Emercency Suip Reparr Act or 1954 
(63 Stat. 377; 40 U. S. C. 471 note) 


Src. 2. Statement of Purpose. * * * 

Sec. 3. The Secretary of Commerce shall, after consulting the 
Secretary of Defense * * * 

Sec. 4. The Secretary of Commerce shall, [within twenty-four 
months after date of enactment of this Act,] before July 1, 1958, 
enter into such contracts for the repair, modernization, and conversion 
of vessels as may be necessary to carry out the provisions of this 
Act. Such contracts (1) may provide for the expenditure by the 
United States of not more than $25,000,000, (2) shall be with private 
shipbuilding or ship repair yards on the Atlantic, Pacific, and gulf 
coasts of the United States, (3) shall be entered into in accordance 
with applicable provisions of the Federal Property and Administrative 
Services Act of 1949. In entering into such contracts the Secretary 
of Commerce shall not alter the present Maritime Administration 
policy of inviting single bids or split bids or both for drydock and 
nondrydock work. 

O 
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CREATING THE CITY OF ST. FRANCISVILLE BRIDGE COMMISSION, 
DEFINING THE AUTHORITY, POWER, AND DUTIES OF SAID COM- 
MISSION; AND AUTHORIZING THE COMMISSION AND ITS SUCCES- 
SORS AND ASSIGNS TO CONSTRUCT, MAINTAIN, AND OPERATE 
A BRIDGE ACROSS THE WABASH RIVER AT OR NEAR ST. FRAN- 
CISVILLE, ILL., AND KNOX COUNTY, IND., TO PURCHASE AND 
OPERATE A FERRY AT SUCH LOCATION 





Jury 21, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Brarntk, from the Committee on Public Works, submitted, the 
following 


REPORT 


[To accompany H. R. 11720] 


The Committee on Public Works, to whom was referred the bill 
(H. R. 11720) creating the city of St. Francisville Bridge Commission, 
defining the authority, power, and duties of said commission; and 
authorizing the commission and its successors and assigns to construct, 
maintain, and operate a bridge across the Wabash River at or near 
St. Francisville, [ll., and Knox County, Ind., to purchase and operate 
a ferry at such location, and for other purposes having considered the 
same, report favorably thereon with amendments and recommend that 
the bill, as amended, do pass. 

The amendments are as follows: 

Page 9, line 23, strike out subsection (b) of section 6 down to and 
including line 5 on page 10. 

Page 10, line 6, strike out “(c)’’ and insert “(b)”’, 

Page 17, line 13, strike out all of section 13. 

Page 17, line 15, renumber section 14 and section 13. 

Page 17, line 20, strike out all of section 15 down to and including 
line 3 on page 19. 

Page 19, line 4, renumber section 16 as section 14, 


PURPOSE OF THE BILL 


H. R. 11720 would create the St. Francisville Bridge Commission 
and authorize it to construct and operate a bridge, and to acquire 
and operate the existing ferry operating between St. Francisville, Ill., 
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and Knox County, Ind. The commission may fix and charge tolls for 
transit over such bridge, subject to the approval of the Secretary of 
the Army under the General Bridge Act of 1946, and may fix such 
rates of toll for the use of the ferry as it may deem proper with due 
regard to rates of toll for use of the bridge. 

After amortization of the project, not to exceed 30 years from the 
issuance of the bonds, and, if refunding bonds are issued, not to exceed 
40 years from the date of enactment of this act, the commission shall 
transfer such bridge to appropriate agencies of the States of Illinois 
and Indiana under the condition that the bridge shall be toll free. 
In the event such agencies shall not be authorized to accept or shall 
not accept the same under such conditions the bridge shall continue 
to be owned and operated by the commission as a toll bridge, the tolls 
being reduced so as to provide only such moneys as may be necessary 
to pay maintenance and operating expenses, until such time as the 
appropriate agencies shall be authorized to accept such bridge under 
the condition that the bridge be toll free. 

The commission may maintain and operate the ferry, if acquired, 
and fix and charge tolls for such use, or, if it be expedient to do so, 
may abandon, dismantle or otherwise dispose of the ferry in the dis- 
cretion of the commission. Tolls from such operation and the pro- 
ceeds of any sale or disposition shall be used to pay the cost of main- 
taining and operating the ferry, and any amounts not so used shall 
be paid into the sinking fund. 


COMMITTEE AMENDMENTS 


As introduced, H. R. 11720 would require the financial transactions 
of the commission created therein to be audited annually by the 
General Accounting Office in accordance with the principles and 
procedures applicable to commercial corporate transactions and under 
such rules and regulations as may be prescribed by the Comptroller 
General of the United States. ‘The Comptroller General would be 
required to furnish a report in the manner prescribed in the bill of 
each such audit to the Congress not later than January following the 
close of the fiscal year for which such audit is made. 

Since the commission which would be created by the bill essentially 
would be a purely private undertaking, the committee believes the 
activities of such commission should be subject to audit by independent 
certified public accountants. The bill has been amended, therefore, 
to delete the requirement for an audit by the General Accounting 
Office. This amendment was recommended by the Comptroller 
General who advised the committee that the use of manpower of that 
agency on audits of this type could seriously hamper their efforts in 
the audit of the vast governmental activities. 

Section 13 of the bill, as introduced, provides for exemption of the 
commission’s activities from all Federal taxes. Since the commission 
would not be financed with Federal funds and would not perform any 
Federal governmental functions, it is the committee’s opinion that it 
would not be an instrumentality of the Government so as to exempt 
it from taxation. ‘The Comptroller General recommended deletion of 
section 13 stating that Congress heretofore intended that organizations 
of the commission’s type be subject to taxation as evidenced by section 
115 (c) of the latacial Keveatse Code (68A Stat. 36), which exempts, 
under certain conditions, a State’s share of toll revenues accured from 
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ariage operated by others. The committee amended the bill accord- 
ingly. 
Section 6 (b) of the bill, as introduced, would authorize the Admin- 
istrator of the Housing and Home Finance Agency to make advances 
to the commission under section 702 of the Housing Act of 1954, 
which authorizes the Administrator to make advances to aid in 
financing the cost of engineering and architectural surveys, designs, 
plans, working dyawings, specifications or other action preliminary 
to or in preparation for the construction of public works. Such loans 
are to be repaid without interest when the construction is undertaken 
or started. Section 6 (b) of the bill would also authorize the Housing 
Administrator to purchase the securities and obligations of, or make 
loans to, the commission in accordance with title II of the housing 
amendments of 1955. This title authorizes the Administrator to make 
loans to public bodies to finance specific public projects under State 
or municipal law. The committee believes that the type of financial 
assistance provided by these programs should not be extended to the 
construction of bridges. The bill has been so amended. 


PRECEDENT 


Legislation similar to that proposed in the pending bill has been 
previously enacted by Congress to create bridge commissions with 
authority to construct or to enter into compacts or agreements for 
the construction of interstate bridges. 


DEPARTMENT REPORTS 


The Administrator, Housing and Home Finance Agency, and the 
Comptroller General recommended amendments to H. R. 11720 which 
have been adopted by the committee. The report of the Secretary 


of the Army indicating no objection to enactment of the legislation 
is as follows: 


DEPARTMENT OF THE ARMy, 
Washington, D. C., July 10, 1956. 
Hon. Cuarues A. Bucktey, 
Chairman, Committee on Public Works, 
House of Representatives. 

Dear Mr. CuarrmMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 11720, 
84th Congress, second session, a bill creating the city of St. Francis- 
ville Bridge Commission, defining the authority, power, and duties of 
said commission; and authorizing the commission and its successors 
and assigns to construct, maintain, and operate a bridge across the 
Wabash River at or near St. Francisville, Ill., and Knox County, Ind., 
to purchase and operate a ferry at such location, and for other 
purposes, 

The Department of the Army interposes no objection to favorable 
consideration of the above-mentioned bill. 

The bill creates a commission and authorizes it to construct and 
operate a bridge, and to acquire and operate the existing ferry operat- 
ing between St. Francisville, Ill., and Knox County, Ind. The com- 
mission may fix and charge tolls for transit over such bridge, ay we to 
the approval of the Secretary of the Army under the General Bridge 
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Act of 1946, and may fix such rates of toll for the use of the ferry as 
Soar deem proper with due regard to rates of toll for use of the 
ridge. 

After amortization of the project, not to exceed 30 years from the 
issuance of the bonds, and, if refunding bonds are issued, not to exceed 
40 years from the date of enactment of this act, the commission shall 
transfer such bridge to appropriate agencies of the States of Illinois 
and Indiana under the condition that the bridge shall be toll free. 
In the event such agencies shall not be authorized to accept or shall 
not accept the same, under such conditions the bridge shall continue to 
be owned and operated by the commission as a toll bridge, the tolls 
being reduced so as to provide only such moneys as may be necessary 
to pay maintenance and operating expenses, untii such time as the 
appropriate agencies shall be authorized to accept such bridge under 
the condition that the bridge be toll free. 

The commission may maintain and operate the ferry, if acquired, 
and fix and charge tolls for such use, or, if it be expedient to do so, 
may abandon, dismantle or otherwise dispose of the ferry in the discre- 
tion of the commission. ‘Tolls from such operation and the proceeds 
of any sale or disposition shall be used to pay the cost of maintaining 
and operating the ferry, and any amounts not so used shall be paid 
into the sinking fund. 

A further provision would exempt the commission and its income, 
property, and franchises from all Federal taxation. Such matters 
are within the primary jurisdiction of another Department and the 
oe of the Army accordingly expresses no opinion with respect 
thereto. 

Inasmuch as the committee has requested that the report be ex- 
edited, it is submitted without a determination by the Bureau of the 
udget as to whether or not it conforms to the program of the Presi- 

dent. As soon as such advice is received it will be forwarded to your 
committee. 
Sincerely yours, 


Wivser M. Brucker, 
Secretary of the Army. 





Cm 








84rn ConGrREss HOUSE OF REPRESENTATIVES Report 
2d Session No. 2861 





AMENDING HOUSE RESOLUTION 331 OF THE 8TH 
CONGRESS 





Juty 21, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Bo.uina, from the Committee on Rules, submitted the following 
REPORT 
[To accompany H. Res. 606] 


The Committee on Rules, having had under consideration House 


Resolution 606, reports the same to the House with the recommenda- 
tion that the resolution do pass. 
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CONSIDERATION OF H. R, 11742 





Juty 21, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Sirs of Virginia, from the Committee on Rules, submitted the 
following 


REPORT 
[To accompany H., Res. 618] 


The Committee on Rules, having had under consideration House 
Resolution 618, report the same to the House with the recommendation 
that the resolution do pass. 
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CONSIDERATION OF S, 3481 








JuLy 21, 1956.—Referred to the House Calendar and ordered to be printed 





( 
Mr. Detaney, from the Committee on Rules, submitted the following id 






REPORT ; 


(To accompany H. Res. 619] ma 







. . . . 8 

The Committee on Rules, having had under consideration House ce 
Resolution 619, report the same to the House with the recommenda- % 
tion that the resolution do pass. we 
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SUPPLEMENTAL APPROPRIATION BILL, 1957 





Juty 21, 1956.—Ordered to be printed 





Mr. Cannon, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


(To accompany H. R, 12138] 


The committee of conference onthe disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 12138) 
making supplemental appropriations for the fiscal year ending June 
30, 1957, and for other purposes, having met, after full and free con- 
ference, have agreed to recommend and do recommend to their respec- 
tive Houses as follows: 


That the Senate recede from its amendments numbered 2, 5, 12, 15, 
21, and 35. 

That the House recede from its disagreement to the amendments 
of the Senate numbered 1, 3, 6, 9, 18, 19, 25, 31, 32, 37, 40, 41, 42, 
43, 44, 46, 47, 50, 54, 55, 56, 57, and agree to the same, 

Amendment numbered 7: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 7, and agree to the same with an amendment 
as follows: 

In lieu of the sum named in said amendment insert: $88,000,000; 
and the Senate agree to the same. 


Amendment numbered 8: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 8, and agree to the same with an amendment 
as follows: 

In lieu of the matter stricken out and inserted by said amendment 
insert: additional projects as may be authorized by law during the Second 


Session of the Highty-Fourth Congress, and the Senate agree to the 
same, 
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Amendment, numbered 10: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 10, and agree to the same with an amendment 
as follows: 

In lieu of the matter stricken out and inserted by said amendment 
insert: The amount available in the Army Stock Fund is hereby reduced 
by $357,000,000, such sum to be covered into the Treasury no later than 
December 31, 1956. 

And the Senate agree to the same. 


Amendment numbered 11: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 11, and agree to the same with an amendment as 
follows: 

In lieu of the matter stricken out and inserted by said amendment 
insert: additional projects as may be authorized by law during the Second 
Session of the Eighty-Fourth Congress, ; and the Senate agree to the 
same. 


Amendment numbered 13: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 13, and agree to the same with an amendment 
as follows: 

In lieu of the sum named in said amendment insert: $18,500,000; 
and the Senate agree to the same. 


Amendment numbered 14: 


That the House recede from its disagreement to the amendment of 
the-Senate numbered 14, and agree to the same with an amendment 
as follows: 

In lieu of the matter stricken out and inserted by said amendment 
insert: additional projects as may be authorized by law during the Second 
Session of the Eighty-Fourth Congress, ; and the Senate agree to the same. 


Amendment numbered 17: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 17, and agree to the same with an amendment 
as follows: 

In lieu of the matter stricken out and inserted by said amendment 
insert: authorizations enacted into law during the Second Session of the 
Eighty-Fourth Congress; and the Senate agree to the same. 


Amendment numbered 20: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 20, and agree to the same with an amendment 
as follows: 

_ In lieu of the matter stricken out and inserted by said amendment 
insert: 

Sec. 309. Any funds appropriated for Reserve Facilities by this or 
any other Act shall be used for the sole purpose for which they were 
appropriated. 

And the Senate agree to the same, 


Amendment numbered 23: 


That the House recede from its disagreement to the amendment of 
ang rad numbered 23, and agree to the same with an amendment 
as follows: 
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In lieu of the sum proposed by said amendment insert: $385,000; 
and the Senate agree to the same, 


Amendment numbered 24: 


™hat the House recede from its disagreement to the amendment of 
the Senate numbered 24, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert: $632,500; 
and the Senate agree to the same. 


Amendment numbered 28: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 28, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert: $250,000; 
and the Senate agree to the same. 


Amendment numbered 29: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 29, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert: $300,000; 
and the Senate agree to the same. 


Amendment numbered 30: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 30, and agree to the same with an amendment 
as follows: 

In lieu of the sum named in said amendment insert: $8,000,000; 
and the Senate agree to the same. 

Amendment numbered 39: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 39, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert: $5,900,000; 
and the Senate agree to the same, 

Amendment numbered 48: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 48, and agree to the same with an amendment 
as follows: 


In lieu of the sum proposed by said amendment insert: $758,100; 
and the Senate agree to the same. 


Amendment numbered 49: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 49, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert: $92,000; 
and the Senate agree to the same, 


Amendment numbered 51: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 51, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert: $191,520; 
and the Senate agree to the same, 
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Amendment numbered 52: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 52, and agree to the same with an amendment as 
follows: 

In lieu of the matter stricken out and inserted by said amendment 
insert: $9,000 per annum, $9,000; and the Senate agree to the same. 


Amendment numbered 53: 


That the House recede from its disagreement to the amendment of 
a Senate numbered 53, and agree to the same with an amendment as 
ollows: 

In lieu of the sum proposed by said amendment insert: $9,000; and 
the Senate agree to the same, 
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CLARENCE CANNON, 

GrorGe Manon, 

Harry R. SHepparp (except 
amendment No. 20), 

ALBERT THOMAS, 

MicnaeEt J. Krrwan, 

W. F. Norre tt, 

Jamie L. WuHirren, 

Grorce ANDREWS, 

Joun J. Rooney, 

J. VAUGHAN Gary, 

Joun E. Focarry (except as 
to No. 36). 

R. L. F. SrKss, 

Prince H. Preston, 

Louis C. Rasaut, 

Joun TABER, 

R. B. WicGLesworts, 

Ben F. JENSEN, 

H. Cart ANDERSEN, 

Watt Horan, 

Gorpon CANFIELD, 

Ivor D. Fenton, 

JouHN PHILLIPS, 

Errett P. Scrivner, 

F. R. Covupert, 

Curr CLEVENGER, 

Eart WILson, 

GeraLp R. Forp, Jr. 

Managers on the Part of the House. 


Cart HaypDeEn, 
Ricuarp B. Russet, 
DENNIS CHAVEZ, 
ALLEN J. ELLENDER, 
Lister Hitt, 
JoHN STENNIS, 
SryLtes Bripees 
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LEVERETT SALTONSTALL, 
Mitton R. Youne, 
Witiram F. Know .anp, 
Epwarp J. Tuys, 
Managers on the Part of the Senate. 
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The committee of conference report in disagreement amendments 
numbered 4, 16, 22, 26, 27, 33, 34, 36, 38, 45, 58, 59, 60, and 61. 

















STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 12138) making supplemental appropriations for the 
fiscal year ending June 30, 1957, oh, for other purposes, submit the 
following statement in explanation of the effect of the action agreed 
upon and recommended in the accompanying conference report as to 
each of such amendments, namely: 


CHAPTER I 
DEPARTMENT OF AGRICULTURE 


Amendment No. 1: Inserts heading. 

Amendment No. 2: Strikes out language proposed by the Senate 
authorizing use of not to exceed $200,261 of unobligated balances of 
1956 funds to reimburse individuals and organizations for expenses 
incurred in the control and eradication of the Khapra beetle. 

Amendment No. 3: Appropriates $2,500,000 for eradication of the 
Mediterranean fruitfly as proposed by the Senate. The conferees 
expect that Federal expenditures for the program to eradicate the 
Mediterranean fruitfly will be fully matched by any state affected. 

Amendment No. 4: Reported in disagreement. It is intended that 
the amount allowed will cover the full cost of the project. 


CHAPTER II 
DEPARTMENT OF COMMERCE 


Amendment No. 5: Restores language proposed by the House 
relative to the costs of maintenance and operation of the Jones Point 


Bridge. 
INDEPENDENT OFFICE 


Amendment No. 6: Appropriates $300,000 for the Advisory Com- 
mittee on Weather Control as proposed by the Senate. 


CHAPTER III 
CENTRAL INTELLIGENCE AGENCY 


The conference committee approves of $49,000,000, the amount al- 
lowed by the House of Representatives and the Senate for construction 
of the headquarters for the Central Intelligence Agency. The com- 
mittee directs that the Agency make every effort to construct a build- 
ing to accommodate all of its headquarters personnel within the sum 
provided, and directs that none of these funds be spent in such a way 
as to make it necessary for the Congress to authorize additional funds 
atalater date. The committee further directs that none of these funds 
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be obligated or spent until the Director of Central Intelligence has 
obtained from the appropriate local authorities written commitments 
for the construction of roads, sewage treatment plants, public trans- 
port, and other local facilities which are deemed necessary to serve the 


site selected. 
DEPARTMENT OF DEFENSE 
DEPARTMENT OF THE ARMY 
MAINTENANCE AND OPERATIONS 


Amendment No.7: Appropriates $88,000,000 instead of $88,369,170 
as provided by the Senate. The managers desire to emphasize their 
belief that the reductions made in deutschemark support are not justi- 
fied and that more satisfactory arrangements should be made with 
the Republic of Germany for the support of our troops stationed in 
that country. 


MILITARY CONSTRUCTION, ARMY 


Amendment No. 8: Inserts statutory reference. 

Amendment No. 9: Provides $202,000,000 to be derived by trans- 
fer from the Army stock fund as proposed by the Senate instead of 
$193,000,000 as proposed by the House. The increase of $9,000,000 
is to provide for the additional projects listed in the report of the 
Senate. 

REDUCTION IN APPROPRIATION 


ARMY STOCK FUND 


Amendment No. 10: Provides for covering reduction of currently 
available funds into the Treasury by not later than December 31, 
1956, instead of March 31, 1957, as proposed by the Senate and 
immediately upon approval of the act as proposed by the House. 


DEPARTMENT OF THE NAvY 
MILITARY CONSTRUCTION, NAVY 


Amendment No. 11: Inserts statutory reference. 

Amendment No. 12: Appropriates $400,000,000 as proposed by the 
House instead of $418,000,000 as proposed by the Senate. The Com- 
mittee on conference is in agreement that the following projects shall 


be added to the program as approved by the House and contained in 
House Report No. 2638: 


SHIPYARD FACILITIES, CONTINENTAL 


Project Amount 
 , NN Te ns enndandedddednbichedennse $1, 072, 000 
Naval Shipyard, Bremerton, Wash.._.............--...--------- 1, 300, 000 
Harbor Defense Base, Norfolk, Va_.............--.------------. 300, 000 
Naval Shipyard, San Francisco, Calif_............-.--..---.---- 1, 300, 000 

Total, shipyard facilities, continental_................-.-.- 3, 972, 000 
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AVIATION FACILITIES, CONTINENTAL 


Project Amount 
ICED, «5, ss crciinn diigiaittuhdinneeitindiainenmaumeneeneth - $170,000 
SO. IE, LOL... encanta nsennd ba eabe sue heeme nace mbema on = 592, 000 
Pees, peatnns, “On oO os ok Set ee he ee ett e aca f- 170, 000 
PR, EO, TD cin nnhanieihanahpaheennKaeened ai 371, 000 
TEAS, PePGHewion, Dime oo ooo Lica se bene ndcdae 4, 977, 000 
RR SA NE Boccia eadnheeedncsaknhnnegendnoatamels 297, 000 
We ee Ce, MR sk. cactus ucnGbkuniascdes deen wake 830, 000 
Oe ean EE EER ALP CPE ARS FERS OD SE a 170, 000 
Pee RTT, SME he nn cia mnn nani Godere mn aeeeeN eae 960, 000 
pe es EO a SE CS ER ee 160, 000 
pO Eo sey SG ee IS EE SS SEES pe SSR Pe APS 170, 000 
NAS, North Island, San Diego, Calif.................---.-----.. 170, 000 
READ ANRRORR Rig iii odie eo MEGS os Salk Sek eeeeei ne 160, 000 
DE ORO SE MIE oe ccccint dh eedy a oon herein peer sitemmamnw atk 589, 000 
Ie. Oty SEIN, SPO eg cin ncn wacsncseatehahomems nana 287, 000 
BERN Tiere Bek ee ee ee 1, 420, 000 
MCAS: Chetry Point NiO. iG. sees ued a hia en ses 302, 000 
a iy OE 5 eC ae ean ae PE eS 2, 803, 000 
TAG. Putmsenls Wide MAA kh wk cde Lpaeriemisiancad 170, 000 
TURD TC, Oe BEOMS C iil te nc cua nckucncusaenincemamewiie 1, 682, 000 

Total, aviation facilities, continental................--.--- 16, 450, 000 


———— 


AVIATION FACILITIES, OVERSEAS 





Ree. percer 6 rete WO 8 Pecos a cack naaecdaccecenyes 870, 000 
NAS. Giuamtansms Bay, Cubans ooo oi oc ends Sedan sksnus 3, 641, 000 
MCGSS Ransohe ‘Bay, Odi Ts Piccks cn cccenccccnnctesesbsdeue 352, 000 
Dens. RCC, WANOO NN) os ode akan chivine witha Amen e een end abate 714, 000 
NAF, Point Lyautey, French Morocco.............---.-----...-- 221, 000 
NS, Sangley Point, ESAS SP OER SER Se i IRIEL ee 1, 821, 000 
RUG es 0k, 2 Ce DOMNEOE  s o oe or ea coca eater 1, 920, 000 
WAS No. G; AOA, claseiied Mention. « <.o 36 donc ene yenccndeee 3, 393, 000 
Classified location, Far East aviation facilities..............-.-... 8, 000, 000 
Total, Aviation Facilities, Overseas._..............---.-.-- 20, 932, 000 
SERVICE SCHOOL FACILITIES ass) uss 

NTC, Balabsifes, GG... cocisicivaneddbecndedbndcanewdenscune 2, 569, 000 

YARDS AND DOCKS FACILITIES, CONTINENTAL 

Various locations: Rehabilitation of family housing.......----.--- 425, 800 
Grand totel....0<.d6ib3 4 DE Sens es tiaaude 44, 348, 800 


The following project shall be deleted from the program approved 
by the House and contained in House Report No. 2638: 


FLEET BASE FACILITIES 
Navy Department, Washington, D. C...............----------- ~ $33, 000 


DEPARTMENT OF THE Arr ForcE 


OPERATION AND MAINTENANCE 


Amendment No. 13: Appropriates $18,500,000 instead of $18,626,130 
as provided by the Senate. Reference is made to the statement on 
the part of the managers in connection with amendment No. 7. 
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MILITARY CONSTRUCTION, AIR FORCE 


Amendment No. 14: Inserts statutory reference. 

Amendment No. 15: Provides $1,228,000,000 as proposed by the 
House instead of $1,238,000,000 as proposed by the Senate. The 
projects listed in House Report No. 2638 and Senate Report No. 2580 
are approved in the amounts stated with the exception of Dublin, Ga.; 
Hobbs, N. Mex.; and Mitchell, S. Dak. The committee of conference 
agrees to defer se cages of appropriations for the proposed bases at 
Dublin, Ga.; Hobbs, N. Mex.; and Mitchell, S. Dak. in the 1957 
program. However, the Air Force is directed to study and survey 
its needs to determine whether or not such bases, or any one of them, 
are required for the Air Force program. Should the study reveal 
that these bases are necessary, the committee of conference agrees 
that the Air Force make appropriate requests for funds to the Con- 
gress through reprograming or otherwise as determined by the Secre- 
tary of the Air Force. The committee of conference expects that the 
Secretary of the Air Force will report his findings, if possible, by 
January 31, 1957, to the Appropriations Committees of Congress. 

Amendment No. 16: Reported in disagreement. 


GENERAL PROVISIONS 


Amendment No. 17: Inserts statutory reference. 

Amendments Nos. 18 and 19: Delete provision of the House exempt- 
ing unit cost limitations for three units of family quarters at the 
United States Naval Observatory, Washington, D. C. 

Amendment No. 20: Strikes out language proposed by the House 
and stricken by the Senate and inserts language proposed by the 
Senate with a clarifying amendment. The committee on conference 
is agreed that the intent of the House provision relating to the appor- 
tionment of funds as expressed in the House report on the bill be 
carried out and reiterates the statements contained in that report. 
Regarding funds appropriated for “Reserve facilities, Department of 
the Air Force,” the committee cn conference is agreed that the amount 
to be applied for such facilities shall be in the same proportion as the 
total amount appropriated is to the total approved program. 

Amendment No. 21: Deletes provision of the Senate restricting the 
use of funds appropriated for ‘“‘Military eonstruction.” 

Amendment No. 22: Reported in disagreement. 


CHAPTER V 
EXECUTIVE OFFICE OF THE PRESIDENT 
BurEAU OF THE BuDGET 
Amendment No. 23: Appropriates $385,000 for salaries and ex- 


penses instead of $375,000 as proposed by the House and $400,000 as 
proposed by the Senate. 
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INDEPENDENT OFFICE 
CoMMISSION ON GOVERNMENT SECURITY 


Amendment No. 24: Appropriates $632,500 for salaries and ex- 
penses instead of $600,000 as proposed by the House and $665,000 as 
proposed by the Senate. 


PRESIDENT’s ApvisoRY CoMMISSION ON PRESIDENTIAL OFFIcE SPACE 





Amendment No. 25: Strikes out the House proposal to appropriate 
$50,000 for this Commission. 


CHAPTER VI 
INDEPENDENT OFFICES 
FrpERAL CoMMUNICATIONS COMMISSION 
Amendment No. 26: Reported in disagreement. 
GENERAL SerRvIcES ADMINISTRATION 


Amendment No. 27: Reported in disagreement. 

Amendment No. 28: Appropriates $250,000 fer acquisition of land, 
District of Columbia, instead of $150,000 as proposed by the House 
and $300,000 as proposed by the Senate. 

Amendment No. 29: Appropriates $300,000 for expenses, general 
supply fund, instead of $200,000 as proposed by the House and 
$400,000 as proposed by the Senate. 

Amendment No. 30: Inserts language relating to the acquisition 
of tin as proposed by the Senate and appropriates $8,000,000 instead 
of $8,700,000 as proposed by the Senate. 


CHAPTER VII 
DEPARTMENT OF AGRICULTURE 


Amendments Nos. 31 and 32: Insert headings. 
Amendment No. 33: Reported in disagreement. 
Amendment No. 34: Reported in disagreement. 


INDEPENDENT OFFICE 


Amendment No. 35: Deletes Senate proposal to appropriate $25,000 
for expenses of the National Monument Commission. 


CHAPTER VIII 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
Amendment No. 36: Reported in disagreement. 


Amendment No. 37: Inserts Senate language relative to rescission 
of unexpended balances in lieu of House language. 
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CHAPTER IX 
THE JUDICIARY 


Amendment No. 38: Reported in disagreement. 


FUNDS APPROPRIATED TO THE PRESIDENT 


Amendment No. 39: Appropriates $5,900,000 for the President’s 
special international program instead of $4,687,400 as proposed by 
the House and $7.100,000-as proposed by the Senate. The conferees 
believe that, in allowing a larger amount for this appropriation this 
year, emphasis should be placed on international fairs, they also believe 
that participation in artistic and sporting events are of value but 
should be carefully scrutinized before being approved. They further 
direct that none of these funds should be allowed for the USIA, 


CHAPTER X 
TREASURY DEPARTMENT 


Amendments Nos. 40-44: Technical amendments, rearranging 
certain items of the bill, are agreed to as proposed by the Senate. 


Freprerat Faciuities Corporation Funp 
Amendment No. 45: Reported in disagreement. 
CHAPTER XI 
DISTRICT OF COLUMBIA 
OpEeRATING EXPENSES 


Amendment No. 46: Appropriates $308,990 for the Department of 
General Administration as proposed by the Senate instead of $300,000 
as proposed by the House. 

Amendment No. 47: Appropriates $3,200 for the Department of 
Occupations and Professions as proposed by the Senate. 

Amendments Nos. 48 and 49: Appropriate $785,100 for Metropoli- 
tan Police instead of $695,000 as proposed by the House and $821,200 
as proposed by the Senate; and provide that of the sum appropriated 
$92,000 shall be derived from the highway fund instead of $83,000 as 
proposed by the House and $100,000 as proposed by the Senate. In- 
cluded in the sum allowed are funds for six automobiles. 

Amendment No. 50: Appropriates $398,850 for the courts as pro- 
posed by the Senate instead of $379,250 as proposed by the House. 

Amendment No. 51: Appropriates $191,520 for the Department of 
Public Health instead of $121,290 as proposed by the House and 
$261,750 as proposed by the Senate. Included in the sum allowed is 
$14,500 for first-aid assistants for the emergency ambulance service. 
The balance of the funds provided is to be used to grant a salary in- 
crease to interns and residents at District of Columbia General 
Hospital effective January 1, 1957. 

Amendments Nos. 52 and 53: Appropriate $9,000 for the National 
Guard instead of $7,500 as proposed by the House and $11,600 as 
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proposed by the Senate; and provide that the compensation of the 
commanding general shall not exceed $9,000 per annum retroactive to 
January 1, 1956. 

CapiTaL OuTLAY 


PUBLIC BUILDING CONSTRUCTION 


Amendments Nos. 54, 55, and 56: Appropriate (to include a de- 
tention unit) $7,922,829 as proposed by the Senate instead of $7,427,- 
929 as proposed by the House; and provide that of the sum provided 
$2,110,500 shall not become available for expenditure until July 1, 
1957, as proposed by the Senate, instead of $1,910,500 as proposed by 


the House. 
CHAPTER XII 
LEGISLATIVE BRANCH 


Amendment No. 57: Inserts heading. f 
Amendments Nos. 58, 59, 60, and 61: Reported in disagreement. 


CLARENCE CANNON, 

Grorce Manon, 

Harry R. SHeprarp (except 
amendment No. 20), 

ALBERT THOMAS, 

Micnagt J. Kirwan, 

W. F. Norre.t, 

Jamie L. WHITTEN, 

Greorce ANDREWS, 

Joun J. Rooney, 

J. VAUGHAN Gary, 

Joun E. Focarry (except 
as to No. 36), 

R. L. F. Sixes, 

Prince H. Preston, 

Lovis C. Rasaut, 

JOHN TABER, 

R. B. WiaGLeswortn, 

Ben F. JENSEN, 

H. Cart ANDERSEN, 

Watt Horan, 

Gorpon CANFIELD, 

Ivor D. Fenton, 

Joun PHILLIPS, 

Erretr P. Scrivner, 

F. R. Covupert, 

Cuirr CLEVENGER, 

Eart WILson, 

Geratp R. Forp, Jr., 

Managers on the Part of the House. 
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84TH CONGRESS HOUSE OF REPRESENTATIVES { REporT 
2d Session No. 2865 





AUTHORIZING SALE OF ONE WAR-BUILT CARGO VESSEL 





Jury 21, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


(To accompany H. J. Res. 666] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the joint resolution (H. J. Res. 666) to authorize the Secretary 
of Commerce to sell one war-built cargo vessel, and for other purposes, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the joint resolution as amended do pass. 

The amendments are as follows: 

Page 1, line 4, delete the words “six months” and insert in lieu 
thereof the words ‘‘one year’’. 

Page 1, line 5, delete the words “the Caribe Transport Company”. 

Page 1, lines 6 and 7 delete in entirety. 

Page 1, lines 5 through 7, in lieu of the deleted material insert the 
following: 

the highest responsible bidder who is a citizen of the United 
States, within the meaning of section 2 of the Shipping Act, 
1916, as amended, one Cl-M-AV1 type cargo vessel, on an 
as is, where is basis, for employment in service between the 
Port of Savannah, Georgia, and such ports in the Caribbean 
area as the Secretary of Commerce may approve. The Secre- 
tary of Commerce shall determine before entering into such 
sale that the purchaser possesses the ability, experience, 
financial resources, and other qualifications necessary to 
enable him to operate and maintain the vessel in such service. 
The upset price of the vessel shall be $693,862. 


Page 2, following line 8, insert the following new subsection: 


(c) (1) Such sale shall be made upon condition and agree- 
ment that the purchaser recondition the vessel satisfactory 
to the Secretary of Commerce in a domestic shipyard for use 
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as a lift-on-lift-off ship or roll-on-roll-off ship or other con- 
tainer-type ship designed primarily for the handling and 
carriage of consolidated cargo shipments. 

(2) The vessel sold under this Act shall be employed ex- 
clusively as a dry cargo common carrier in trade between 
Savannah, Georgia and ports in the Caribbean area until 
the end of its useful life, or until it is replaced by new tonnage 
whichever happens first. These restrictions shall run at law 
and in equity with the titles to the vessel and are binding 
upon all subsequent owners. 


Page 2. line 9, delete “‘(c)” and insert in lieu thereof ‘(d)’’. 

This bill would authorize the Secretary of Commerce to sell within 
1 year after enactment of the measure 1 C1—M-AV1 type cargo 
vessel, on an as-is, where-is basis, to the highest responsible bidder who 
is a citizen of the United States within the meaning of section 2 of the 
Shipping Act, 1916, as amended, for employment in waterborne 
commerce between the port of Savannah, Ga., and such ports in the 
Caribbean area as the Secretary of Commerce may approve. ‘The 
bill provides that the upset price for the vessels shall be $693,862, 
which is the sales price of the vessel as of January 15, 1951, under the 
Merchant Ship Sales Act of 1946, 

The terms of payment are 25 percent down, with the remainder 
payable in equal annual installments over the remaining life of the 
vessel, with interest at 3% percent per annum, The bill provides that 
the vessel shall remain documented under the laws of the United 
States and that, if the vessel is purchased or requisitioned by the 
United States, the purchase or requisition price shall not exceed the 
depreciated cost of the vessel to the purchaser. 

The Caribe Transport Co., at whose request the bill was introduced, 
testified as to the need for American-flag service between the port of 
Savannah, Ga., Puerto Rico, the Virgin Islands and other points in the 
Caribbean area under both American and foreign jurisdiction. 

Increased cargo handling costs appear to be the chief deterrent to 
rehabilitation of the coastwise trade. Cargo handling costs are also 
an important part of the costs of operations in the foreign trade. The 
indications are that these costs can be very substantially reduced by 
the use of vessels which are designed to reduce the amount of cargo 
handling required by consolidating the cargo shipment at the point 
of origin in some type of container which will not be emptied until 
the cargo reaches its destination. Our understanding is that Caribe 
Transport Co., who requested the introduction of this measure, wants 
to purchase a vessel for use as a container ship. The Department of 
Commerce testified in favor of experimentation with new cargo han- 
dling methods and the accumulation of experience with the use of such 
methods, and stated that it would favor selling a vessel for use as a 
container ship if the highest responsible bidder establishes its financial 
and operating qualifications, its United States citizenship, and the 
economic feasibility of its proposed operations. 

The report of the Comptroller General suggested that in lieu of 
sale of the vessel at the fixed price set forth in the bill as introduced 


it would appear desirable that the vessel be offered for sale 

to a citizen of the United States by competitive bid at the 

=e set forth in H. J. Res. 666 as the minimum acceptable 
id. 
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The bill, reported as amended, meets the recommendations and 
suggestions of the Department of Commerce, Department of the 
Navy, and the General Accounting Office. The Navy Department 
witness testified that the sale of 1 vessel of this type will have no 
significant effect on national defense provided that the 3 such vessels 
of the type in the reserve fleet which are configured and equipped as 
refrigerator ships are retained in reserve status. It is the committee’s 
understanding that vessels of the refrigerator type will not be released 
by the Secretary of Commerce. 

, * dona report of the Comptroller General of the United States is as 
ollows: 


ComprroLLeR GENERAL OF THE UNITED SrarTEs, 
Washington, July 13, 1956. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 


Dear Mr. CuarrMan: Further reference is made to your letter of 
June 28, 1956, acknowledged June 29, inviting our views and recom- 
mendations on House Joint Resolution 666, 84th Congress, 2d session, 
entitled “Joint resolution to authorize the Secretary of Commerce to 
sell one war-built cargo vessel, and for other purposes.” 

House Joint Resolution 666 would authorize the Secretary of 
Commerce during a period of 6 months after enactment to sell to the 
Caribe Transport Co. one CI-M-AVI type cargo vessel on an “‘as is, 
where is” basis for $693,862, with a downpayment of 25 percent, the 
balance payable in approximately equal annual installments over 
the remainder (approximately 9 years) of the 20-year economic life 
of the vessel and interest at the rate of 3% percent per annum. The 
bill also contains provisions relating to the amount that the owner 
would be paid in the event the United States subsequently purchased 
or requisitioned the vessel and further provides for documentation 
under the laws of the United States during the remainder of its 20- 
year economic life, or longer if there then remains a balance of principal 
or interest due the United States. 

The proposed sales price of $693,862 is the floor price of the vessel 
within the meaning of section 3 (d) of the Merchant Ship Sales Act 
of 1946. 

In the absence of representative private sales of this type of vessel, 
we are unable to state what amount is the fair market value of the 
vessel. However, in view of the reported current shortage of vessels 
and in the absence of cogent reasons for legislative authorization to 
sell a reserve fleet vessel at a given price to a named purchaser, it 
would appear desirable that the vessel be offered for sale to a citizen 
of the United States by competitive bidding,with the price set forth 
in House Joint Resolution 666 as the minimum acceptable bid. 

Aside from the suggestion that the question as to the fair market 
value of the vessel be resolved by competitive bidding, the matter 
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of whether any sale of vessels from the reserve fleet is in the national 
interest is a matter of policy for determination by Congress and we 
make no recommendation in that regard. | 


Sincerely yours 
; JOSEPH CAMPBELL, 


Comptroller General of the United States; 
There are no changes in existing law. 
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841TH CONGRESS } HOUSE OF REPRESENTATIVES { REpPorT 
2d Session No. 2866 





CUSTOMS SIMPLIFICATION ACT OF 1956 





Juuy 21, 1956.—Ordered to be printed 





Mr. Cooper, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


{To accompany H. R. 6040) 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 6040) to 
amend certain administrative provisions of the Tariff Act of 1930 and 
to repeal obsolete provisions of the customs laws, having met after 
full and free conference, have agreed to recommend and do recom- 
mend to their respective Houses as follows: 

That the Senate recede from its amendment numbered 13. 

That the House recede from its disagreement to the amendments of 
the Senate numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, and agree 
to the same. 


JERE Cooper, 

W. D. Mitts, 

Nose J. Grecory, 

Dantet A. REED, 

Tuomas A. JENKINS, 
Managers on the Part of the House. 

Harry F. Byrp, 

Watrer F. GroreGe, 

By H. F. B. 

Rost. S. Kerr, 

Eveene D. Miik1n, 

Epwarp Martin, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE TOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 6040) to amend certain administrative provisions 
of the Tariff Act of 1930 and to repeal obsolete provisions of the 
customs laws, submit the following statement in explanation of the 
effect of the action agreed upon by the conferees and recommended 
in the accompanying conference report: 

Amendment No. 1: This amendment corrects a date in the short 
title and omits language with respect to the effective date which is 
covered in Amendment No. 12. The House recedes. 

Amendments Nos. 2, 3, 4, 5, 6, 10, and 12: These amendments deal 
with the valuation procedure and except for amendment No. 10 are 
technical or conforming amendments. The House bill provided that 
the new valuation procedures, based primarily on export value, 
would become effective on and after the thirtieth day following the 
date of enactment with respect to all imported articles subject to ad 
valorem rates of duty. The Senate amendments limit the application 
of the new provisions as follows: The Secretary of the Treasury would 
make public a preliminary list of the imported articles which he shall 
have determined, after such investigation as he deems necessary, 
would have been appraised under the new formula at average values 
which are 95 (or less) percent of the average values at which such 
articles were actually appraised during the fiscal year 1954. Domestic 
interests would then have 60 days in which to present to the Secretary 
reasons for belief that other articles should be added to the list. 
If their claims should be substantiated after investigation by the 
Secretary, he would add such articles to the list. The Secretary 
would then publish a final list and the articles specified on the list 
would be appraised on the current Tariff Act formula, based prinarily 
on foreign or export value, whichever is higher. In other words, if 
under the new formula the value for customs purposes (not the 
tariff duty) would be reduced by 5 percent or more, appraisal would 
continue to be made as at present. The final list is required to be 
transmitted promptly, with explanatory data, to the chairmen of the 
Committee on Ways and Means of the House and the Committee on 
Finance of the Senate. The House recedes. 

Amendments Nos. 7, 8, and 9: The House bill provided that the 
report of the Secretary of the Treasury on the Antidumping Act, 
provided for in section 5, should be made within 1 year after the 
effective date of the act. These amendments provide that the report 
shall be made within 6 months after the date of enactment. The 
House recedes. 

Amendment No. 11: This amendment provides that the State of 
New Mexico shall hereafter constitute a separate customs collection 
district with headquarters either in Deming or Columbus, N. Mex., 
and such additional ports of entry as the Secretary of the Treasury 
may deem necessary. The House recedes. 
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Amendment No. 13: This amendment strikes out the proviso in, 
paragraph 219 of the Tariff Act of 1930 which provides that cylinder, | 
crown, and sheet glass, imported in boxes, must be packed in units 
containing 50 square feet or multiples thereof, as nearly as sizes will 
permit, and that the duty shall be computed thereon according to: 
actual weight of glass. The Senate recedes. 


JERE Cooper, 

W. D. Mutts, 

Nosie J. Grecory, 

Danie, A. Reep, 

Tuomas A. JENKINS, 
Managers on the Part of the House. 
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84rH CoNGREsS \ HOUSE OF REPRESENTATIVES { Report 
Session No. 2867 





INCOME-TAX SETTLEMENT OF THE AMERICAN DIS- 


TILLING CO. CASE BY THE INTERNAL REVENUE 
SERVICE 





Juxy 21, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Cooper, from the Committee on Ways and Means, submitted 
the following 


REPORT 


(To accompany H. Res. 475} 


The Committee on Ways and Means, to whom was referred the 
resolution (H. Res. 475) of inquiry regarding settlement of tax claim 
in case against the American Distilling Co., having considered the 
same, report thereon without amendment. 


PURPOSE 


The purpose of your committee’s resolution is to direct the Secretary 
of the Treasury of the United States to submit to the House of Repre- 
sentatives answers to questions set forth in the resolution with regard 
to the income-tax per ena of the American Distilling Co. case by 
the Internal Revenue Service. 


GENERAL STATEMENT 


House Resolution 475 is reported to the House at this time for the 
purpose of informing the House membership of the action taken to 
date by the Committee on Ways and Means with respect to the 
resolution and to further inform the House as to what additional 
action has been agreed to by the committee in connection with said 
resolution. 

Following the introduction of House Resolution 475 and upon the 
request of its author, the staff of the Joint Committee on Internal 
Revenue Taxation, pursuant to its authority set forth in chapter 92 
of the Internal Revenue Code of 1954, undertook a study of the file 
on the case available in the Internal Revenue Service. The chief of 
staff of the joint committee presented to the Committee on Ways 
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and Means in executive session, with a quorum present at all times, 
the results of that study. 

The committee has directed the chairman of the Committee on 
Ways and Means, pursuant to section 136 of the Legislative Reor- 
ganization Act of 1946, to address a letter to the Secretary of the 
Treasury forwarding House Resolution 475, and requesting a reply by 
the Secretary to the questions set forth in said resolution. 

Your committee has taken this action because of its belief that a 
further development of the facts is necessary to permit the committee 
to take proper action on the case. 

Your committee has established a Subcommittee on Internal Reve- 
nue Taxation. This subcommittee’s jurisdiction includes matters 
relating to administration of the internal-revenue laws. The further 
development of facts relating to the income-tax settlement of the 
American Distilling Co. case has been assigned by the ful] committee 
to this subcommittee. The subcommittee will report its findings and 
recommendations to the full committee. 
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THREE-YEAR SUSPENSION OF IMPORT DUTIES ON 
CERTAIN COARSE WOOL AND HAIR 





JuLy 21, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Cooprr, from the Committee on Ways and Means, submitted 
the following 


REPORT 


[To accompany H. R. 12227] 


The Committee on Ways and Means, to whom was referred the 
bill (H. R. 12227) to amend certain provisions of the Tariff Act of 
1930 relative to import duties on wool, having considered the same, 
report favorably thereon with amendments and recommend that the 
bill as amended do pass. 

The amendments are as follows: 

Page 2, line 3, strike out ‘‘46s.”’ and insert: 46s’. 

Page 2, strike out lines 4 to 9, inclusive, and insert: 


Sec. 2. The amendments made by this Act shall be effec- 
tive only with respect to wool and hair entered, or withdrawn 
from warehouse, for consumption, during the three-year 
period beginning on the sixtieth day after the date of the 
enactment of this Act. 


Amend the title so as to read: 
A bill to suspend for 3 years the import duties on certain 
coarse wool and hair. 
PURPOSE 


The purpose of H. R. 12227 is to amend section 1101 (b) of the Tariff 
Act of 1930, as amended, so as to suspend for a period of 3 years the 
import duties on certain coarse wool and hair imported under bond 
for use in the manufacture of certain prescribed cloth articles. 
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GENERAL STATEMENT 


Paragraph 1101 (b) of the Tariff Act of 1930, as amended, provides 
for free entry under bond of imports of certain wools and animal hair 
for use in the manufacture of press cloth, camel’s hair belting, knit 
or felt boots, heavy-fulled lumbermen’s socks, rugs, carpets, or any 
other floor coverings. The imports for which such free entry is pro- 
vided are those which, if employed for other end uses than those 
specified, are dutiable under paragraph 1101 (a) of the Tariff Act of 
1930. The amendment that would be made by your committee’s 
bill would permit the duty-free importation under bond of wools of 
whatever blood or origin not finer than 46s and hair provided for in 
paragraph 1102 (b) of the Tariff Act of 1930, with a proviso that a 
tolerance of not more than 10 percent of wools not finer than 48s 
may be allowed in each bale or package of wools imported as not finer 
than 46s. The provisio set forth in your committee’s bill is in general 
accord with present “tolerance provisions” where fineness of imported 
wools is relevant to their classification for customs purposes. 

Your committee has been informed that this legislation will be of 
particular benefit to the domestic carpet industry. Unimproved 
wools, on account of springiness and resilience of some or all of their 
fibers, provide a more satisfactory and longer-wearing nap on carpets 
and rugs than improved wools. There is very little domestic produc- 
tion of unimproved wools and none of camel’s hair. Such domestic 

roduction of unimproved wools as does exist in the United States is 
gely done on Indian reservations for the making of Indian blankets 
and other handicraft products. 

Your committee has been informed that within the 3-year suspen- 
sion period provided by the bill there is little likelihood of the develop- 
ment of a domestic wool industry that would produce grades of wool 
suitable for use in the manufacture of carpets. The United States 
carpet industry has been largely dependent upon imported wools 
for use in domestic carpet production. Some of the countries that 
have been important producers of unimproved wools have taken 
measures to restrict their wool exports with a view to conserving the 
supplies for their domestic industries. In addition, the disruption 
of United States trade with Communist China (formerly an important 
source of our imports of unimproved wools), has considerably restricted 
the supplies of such wools available to domestic manufacturers of 
carpets. In the absence of a removal of the duty on carpet grade 
wools as provided for in your committee’s bill, foreign carpet manu- 
facturers will continue to enjoy an advantage over domestic carpet 
producers with the result that the United States consumption of 
— will substantially be carpets of foreign manufacture. By 
making the raw materials more economically available to the domestic 
carpet industry, we will be improving the competitive position of such 
industry in the domestic market and assuring the utilization of 
American labor in the protuption of such carpets. 

The Departments of State, Commerce, and Treasury reported 


favorably to your committee on H. R. 12227. 

In approving this legislation, your committee adopted one sub- 
stantive amendment and certain necessary clerical and technical 
amendments. The legislation, as introduced, would have made per- 
manent the provision for the free entry of the wools and hairs covered 
by the bill. Your committee adopted an amendment to provide for 
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a suspension of the applicable duty for a period of 3 years so that at 


the end of the period the Congress could undertake to review the 
experience with the suspension and determine appropriate legislative 
action with respect to the future. 

Your committee is unanimous in urging the enactment of 
H. R. 12227. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


PARAGRAPH 1101 or THE Tarirr Act or 1930 
SCHEDULE 11.—WOOL AND MANUFACTURES OF 


Par. 1101. (a) Wools: Donskoi, Smyrna, Cordova, Valparaiso, 
Ecuadorean, Syrian, Aleppo, Georgian, Turkestan, Arabian, Bagdad, 
Persian, Sistan, East Indian, Thibetan, Chinese, Manchurian, Mon- 
golian, Egyptian, Sudan, Cyprus, Sardinian, Pyrenean, Oporto, 
Iceland, Scotch Blackface, Black Spanish, Kerry, Haslock, and 
Welsh Mountain; similar wools without merino or English blood; 
all other wools of whatever blood or origin not finer than 40s; and 
hair of the camel; all the foregoing, in the grease or washed, 24 cents 
per pound of clean content; scoured, 27 cents per pound of clean 
content; on the skin, 22 cents per pound of clean content; sorted, 
or matchings, if not scoured, 25 cents per pound of clean content: 
Provided, That a tolerance of not more than 10 per centum of wools 
not finer than 44s may be allowed in each bale or package of wools 
imported as not finer than 40s. 

(b) Any of the foregoing and all other wools of whatever blood or 
origin not finer than 46s, and hair provided for in paragraph 1102 (b) 
may be entered or withdrawn from warehouse without the payment of 
duty by a manufacturer, processor, or dealer upon the filing of a bond 
to insure that any wool or hair entered or withdrawn thereunder shall 
be used only in the manufacture of press cloth, camel’s hair belting, 
knit or felt boots, heavy fulled lumbermen’s socks, rugs, carpets, or 
any other floor coverings: Provided, That a tolerance of not more than 
10 centum of wools not finer than 48s may be allowed in each bale or 
oeitnds of wools imported as not finer than 46s. A manufacturer, 
processor, or dealer may be relieved of liability under his bond with 
respect to any wool or hair so entered or withdrawn which is trans- 
ferred in its imported or any other form to another manufacturer, 
processor, or dealer who has filed a bond to insure that the mer- 
chandise so transferred shall be used only in the manufacture of 
the above-enumerated articles. If any wool or hair so entered, 
withdrawn, or transferred under bond is used or transferred for 
use in its imported or any other form in any manner otherwise than 
in the manufacture of the articles enumerated above, there shall 
be levied, collected, and paid on the merchandise so used or trans- 
ferred in violation of the bond the regular duties which would ap- 
ply to such merchandise if imported in its condition at the time 
of such use or transfer. Such duties shall be paid by the manu- 
facturer, processor, or dealer whose bond is charted with the wool 
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or hair at the time of such use or transfer; but such duties shall 
not be levied or collected on any merchandise (except white soft 
wastes, white threads, and noils, which shall be dutiable at seven- 
eighths of such regular duties when used or transferred for use other- 
wise than in the manufacture of the enumerated articles) resulting 
in the usual course of manufacture of such enumerated manufac- 
tured articles which cannot be used (with or without further pre- 
paration) in the usual course of the manufacture of such enumer- 
ated articles, or which is exported or destroyed. When any wool or 
hair which has been entered or withdrawn under bond as provided 
for in this subparagraph is used or transferred for use, in its im- 
ported or any other form, otherwise than in the manufacture of 
the above-enumerated articles and prior to such use or transfer there 
shall have been combined or mixed with such wool or hair any other 
merchandise, the whole or the combination or mixture shall be pre- 
sumed to be composed of wool or hair entered or withdrawn under 
bond, as provided for in this subparagraph, unless the manufacturer, 
processor, or dealer liable for the payment of the duties shall establish 
the quantity of bonded wool or hair ia such combination or mixture. 
Every manufacturer, processor, or dealer who has given a bond pur- 
suant to the provisions of this subparagraph shall report any use or 
transfer of merchandise in violation of the terms of his bond, within 
thirty days after such use or transfer, to the collector of customs in 
whose district the bond is filed; and for failure to so report, such 
manufacturer, processor, or dealer shall be liable to a penalty equal 
to the value of the merchandise so used or tpapidarrodt at the time 
and place of such use or transfer. Such penalty shall be in addition 
to the duties above provided for. The Secretary of the Treasury is 
authorized to prescribe such regulations and the form, conditions, 
and amounts of such bonds as may be necessary to carry into effect 
the provisions of this sub arse pl. 
(c) For the purposes of this schedule: 

(1) Wools and hair in the grease shall be considered such as 
are in their natural condition as shorn from the animal, and not 
cleansed otherwise than by shaking, willowing, or burr-picking; 

(2) washed wools and hair shall be considered such as have 
been washed, with water only, on the animal’s back or on the 
skin, and all wool and hair, not scoured, with a higher clean 
yield than 77 per centum shall be considered as washed; 

(3) scoured wools and hair shall be considered such as have 
been otherwise cleansed (not including shaking, willowing, 
burr-picking, or carbonizing) ; 

(4) sorted wools or hair, or matchings, shall be wools and 
hair (other than skirtings) wherein the identity of individual 
fleeces has been destroyed, except that skirted fleeces shall not 
be considered sorted wools or hair, or matchings, unless the 
backs have been removed; and 

(5) the Official Standards of the United States for grades of 
wool as established by the Secretary of Agriculture on June 18, 
1926, pursuant to law, shall be the standards for determining 
the grade of wools. 
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Mr. Cootry, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R. 11544] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H. R. 11544) to 
improve and simplify the credit facilities available to farmers, to amend 
the Bankhead-Jones Farm Tenant Act, and for other purposes, havi 
met, after full and free conference, have agreed to recommend an 
do recommend to their respective Houses as follows: 

That the House recede ia its disagreenent to the amendment of 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 

That the Bankhead-Jones Farm Tenant Act, as amended, is further 
amended as follows: 

(a) The following sections of title I of the Bankhead-Jones Farm 
Tenant Act, as amended, are further amended as follows: 

Section 1 (a) is amended by striking from the second sentence thereof 
the words ‘‘to assist borrowers under this title in making the’’ and inserting 
in lieu thereof the words ‘‘or insured for” and by striking the word ‘‘their’’ 
preceding the words “farming operations’. 

(6) Section 1 (b) is amended by inserting after the word ‘only’ in the 
first sentence the words ‘farm owners’’, by striking the words “(including 
owners of inadequate or underimproved farm units)”, and by inserting 
in lieu of the words “‘the major portion” the words ‘‘a substantial portion’’. 

(c) Section 1 (c) is amended to read as follows: ‘‘No loan shall be 
made, or mortgage insured, unless the farm is a family-type unit of such 
size as the Secretary determines to be sufficient to enable the family to 
carry on successful farming of a type which the Secretary deems can be 
carried on successfully in the locality in which the farm is situated: 
Provided, however, That— 

““(1) loans may be made to veterans or mortgages insured for 
veterans, as defined in section 1 (b) (2) hereof, who have pensionable 
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disabilities, with respect to farm units of sufficient size to meet the 

farming capabilities of such veterans st 3 afford them income which, 
together with their pensions, will enable them to meet living and 
operating expenses and the amounts to become due on their loans; and 

(2) loans may be made or mortgages insured to owner-operators 
who are bona fide farmers who have historically resided on farms and 
depended on farm income for their livelihood, and who are conducting 
substantial farming operations on units which are less than family- 
type units, to repair or improve such farm units, and to refinance 
indebtedness of the owner incurred for agricultural purposes, if such 
farms are of sufficient size to produce income which, together with 
income from other sources, will enable them to meet living and oper- 
ating expenses and the amounts to become due on their loans; and 

(3) loans in amounts not exceeding $15,000 per farm for the 
construction, improvement, repair, or replacement of farm dwellings 
and other farm buildings on farms the operation of which require 
no more than three farm families or three farm dwellings may be 
insured under this Act. 

(d) The second sentence of section 2 (b) is amended by striking the period 
at the end thereof and inserting a comma and the following: ‘except that, 
for loans under either part of the proviso in section 1 (c) of this title, the 
certification shall be based on the normal market value of the farm.” 

(e) Section 3 (a) is amended to read as follows: 

“Sec. 8. (a) Loans made under this title shall not be in excess of the 
‘amount certified by the county committee to be the value of the farm less 
any prior lien indebtedness, and shall be secured by a first or second 
mortgage or deed of trust on the farm. Loans may not be made for the 
acquisition or enlargement of farms which have a value, as acquired 
or enlarged, in excess of the average value of efficient family-type farm- 
management units, as determined by the Secretary, in the county, parish, 
or locality where the farm is located.” 

(f) Section 12 (b) is amended by striking the figure “$100,000,000” 
‘and inserting in lieu thereof the figure “$125,000,000"’. 

(g) Section 12 (e) is amended by striking from the last sentence of 
item (2) the words “‘to carry out the provisions of this title, relating to 
mortgage insurance’ and by inserting in lieu thereof the words “‘of the 
Farmers Home Administration and may be transferred annually to that 
administrative erpense account and become merged therewith’. 

(h) Section 16 (a) is amended by inserting in the first sentence thereof 
before the word “mortgages” the words “or second” and by adding the 
following sentence at the end of said subsection: “Loans insured under 
this section shall not be in excess of 90 per centum of the amount certified 
by the county committee to be the value of the farm, less any prior lien 
indebtedness.” 

(i) The following new section 17 is added: 

“Sec. 17. Until June 30, 1959, the purposes for which loans may be 
made or insured under this title shall include the advance of funds for 
refinancing secured or unsecured indebtedness of eligible farmers on 
farms of not more than family size who are presently unable to meet the 
terms and conditions of their outstanding indebtedness and are unable to 
refinance such debts with commercial banks, pend od lending agencies, 

or other responsible credit sources at rates and terms which they could 
‘reasonably be expected to fulfill. No such loans shall be made to an 
applicant whose total indebtedness is in excess of the amount certified by 
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the county committee to be the value of the real estate and the reasonable 
value of the applicant’s livestock and farm equipment, unless the aggregate 
of the outstanding indebtedness shall be adjusted so as to be within such 
values, The total amount of loans insured in any one fiscal year under 
this section shall not exceed $50,000,000.” 

Sec. 6. Title II of the Bankhead-Jones Farm Tenant Act, as amended, 
is further amended by striking the words ‘‘Production and Subsistence 
Loans” in the title and inserting in lieu thereof the words “Operating 
Loans”, and by the amendment of section 21 to read as follows: 

“Sec. 21. (a) The Secretary may make loans to farmers and stock- 
men who are operators of family-type farms and who are citizens of the 
United States for the purchase of livestock, seed, feed, fertilizer, farm 
equipment, supplies, and other farm needs, the cost of reorganizing the 
farming enterprise or changing farming practices to accomplish more 
diversified or more profitable farming operations, the refinancing of exist- 
ing indebtedness, and for family subsistence: Provided, however, That 
loans may be made to operators who are bona fide farmers who have his- 
torically resided on farms and depended on farm income for their liveli- 
hood, and who are conducting substantial farming operations on units 
which are less than famly-type units, if the units are of sufficient size 
to produce income which, together with income from other sources, includ- 
ing pensions in the case of disabled veterans, will enable them to meet 
living and operating expenses and the amounts due on their loans. 

**(6) No loan shall be made under this section for the purchase or 
leasing of land or for the carrying on of any land-purchase or land-leasing 
program. No loan may be made to any one borrower under this section 
which would cause the total principal amount outstanding to exceed 
$10,000: Provided, however, That an amount not to exceed 10 per centum 
of the sum made available by annual appropriation for loans under this 
title may be used for making loans to borrowers, which would cause such 
indebtedness to excess $10,000 but in no event may any loan be made which 
would cause such indebtedness to excees $20,000. 

““(c) The terms of loans under this section, including any renewal or 
extension of any such loan except as provided in subsection (d) hereof, 
shall not exceed seven years from the date the original loan was made. - 

“(d) No person who has failed to liquidate his indebtedness under this 
section for seven consecutive years shall be eligible for loans hereunder: 
Provided, however, That in justifiable cases where the Secretary finds 
that. the inability of a borrower to repay his indebtedness under this 
section within seven years is due to causes beyond the control of the 
borrower, the Secretary may extend or renew such loans to be repayable 
in not to exceed ten years from the date the original loan was made, and 
during such extended term may make additional loans to such persons, 
af necessary.” 

Sze. 8. may 2 insofar as they affect title III of the Bankhead-Jones 
Farm Tenant Act, as amended, the following sections of title IV of the 
Pino ae cage Farm Tenant Act, as amended, are further amended as 
ollows: 

(a) Section 41 (g) is amended to read as follows: 

“(g) Compromise, adjust, or reduce claims and adjust and modify the 
terms of , leases, contracts, and agreements entered into or 
administered by the Farmers’ Home Administration under any of iis 
programs, as circumstances may require: Provided, however, that— 
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*“(1) compromise, adjustment, or reduction of claims of $15,000 
or more must be effected by reference to the Secretary of the Treasury 
or to the Attorney General pursuant to the provisions of section 3469 
of the Revised Statutes (81 U. S. C. 194); 

(2) compromise, adjustment, or reduction of claims shall be 
based on a reasonable determination by the Secretary of the debtor’s 
ability to pay and the value of the security and with or without the 
payment of any consideration at the time of such adjustment or 
reduction; 

(3) releases from personal liability may also be made with or 
without the payment of any consideration at the time of adjustment 
of claims against— 

“‘(A) borrowers who have transferred the security property to 
other approved applicants wnder agreements assuming the 
outstanding secured indebtedness; and 

““(B) borrowers who have transferred their farms to other 
approved applicants under agreements assuming that portion 
of their outstanding indebtedness against the farm which is 
equal to the value of the farm at the time of the transfer, and 
borrowers whose farms have been acquired by the Secretary, in 
cases where the county committees certify and the Secretary 
determines that the borrowers have cooperated in good faith 
with the Secretary, have farmed in a workmanlike manner 
used due diligence to maintain the security against loss, and 
otherwise fulfilled the covenants incident to their loans, to the 
best of their abilities; 

(4) no compromise, adjustment, or reduction of claims shall be 
made upon terms more favorable than recommended by the appro- 
os aunty committee established pursuant to section 42 of this 

ct; an 

(5) any claim which has been due and payable for five years or 
more, and where the debtor has no assets from which the claim could 
be collected and has no apparent future debt payment ability, or is 
deceased and has left no estate, or has been absent from his last 
known address for a period of at least five years, has no known 
assets, and his whereabouts cannot be ascertained without undue 
expense, may be charged off or released by the Secretary upon a 
report and favorable recommendation of the employee of the Ad- 
ministration having charge of the claim: Provided, however, That 
claims involving a principal balance of $150 or less may be charged 
off or released whenever it appears to the Secretary that further 
collection efforts would be ineffectual or likely to prove uneconomical.” 

(b) The first sentence of section 42 (a) is amended by inserting after 
the word “county” in each of three places the words “or area’’. 

(c) Section 43 (d) is amended by striking the words ‘as family-size 
farms’. 

(d) Section 51 is amended to read as follows: 

“Src. 51. The Secretary is authorized and empowered to make advances 
te preserve and protect the security for, or the lien or priority of the lien 
securing, any loan or other indebtedness owing to, insured by or acquired 
by the Secretary under any programs administered by the Farmers’ Home 
Administration; to bid for and purchase at any foreclosure or other sale 
or otherwise acquire property pledged, mortgaged, conveyed, attached, or 
levied upon to secure the payment of any such indebtedness; to accept title 
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to any property so purchased or acquired; to operate for a period not in 
excess of one year from the date of acquisition, or lease such property for 
such period as may be deemed necessary to protect the investment therein; 
to sell or grant rights-of-way or easements over such property; and to sell 
or otherwise dispose of such property in a manner consistent with the 
provisions of section 43 of this Act. Any advances or expenditures 
under this section with respect to any insured loan or insured mortgage 
shall be paid out of the mortgage insurance fund.” 

Sec. 4. Section 1 of the Act of August 31, 1954, as amended (68 Stat. 
999; 69 Stat. 223), is further amended by striking the figures 1957” and 
inserting tn lieu thereof the figures “‘1959" and by striking the figures 
“$15,000,000” and inserting in lieu thereof ‘$65,000,000’. 

And the Senate agree to the same. 


Harotp D. Coouey, 

W. R. Poaasz, 

G. M. Grant, 

Cuirrorp R. Hops, 

Avuecustr H. ANDRESEN, 
Managers on the Part of the House of Representatives. 


ALLEN J. ELLENDER, 

Our D. JouNnston, 

Spessarp L. HoLuanp, 

GrorGiz D. AIKEN, 

Mitton R. Youna, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSED 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the Senate 
to the bill (H. R. 11544) to improve and simplify the credit facilities 
available to farmers, to amend the Bankhead-Jones Farm Tenant Act, 
and for other purposes, submit the following statement in explanation 
of the effect a the action agreed upon and recommended in the accom- 
panying conference report: 

The Senate amendment struck out all after the enacting clause of 
the House bill and inserted language differing from that adopted by 
the House in a number of respects. The conferees have agreed upon 
a substitute amendment which in most respects is identical with the 
bill as it passed the House. Following are the major differences be- 
tween the House bill and the-substitute amendment recommended 
herewith, by the committee of conference: 


Loans to part-time farmers 

The definition of a part-time farmer appearing in section 1 (c), and 
also in section 2 of the bill, is almost the same as that adopted by the 
House. Eliminated from the definition is language inserted by the 
Senate which would have limited refinancing loans to part-time farm- 
ers to debts against the real estate and makes it clear that such loans 
may cover refinancing of any indebtedness for agricultural purposes, 
including those secured both by real estate and chattel mortgages. 


Loans for tenant house construction and repair 


The conferees accepted a Senate provision authorizing issuance of 
loans of not to exceed $15,000 for the construction, improvement, re- 
air, or replacement of farm dwellings and other farm buildings on 
arms, the operation of which require no more than 3 farm families 
or 3 farm dwellings. 


Five percent interest rate 


Eliminated from the conference bill is a Senate provision which 
would have stricken from the existing language of the act reference 
to prevailing rates of interest in excess of 5 percent as one of the 

ualifications for eligibility foran FHA loan. The conferees retained 
the House language, which retains that provision in existing law, but 
they point out that it is not the intention of the act being amended 
nor of the conferees to use the facilities of the Farmers’ Home Admin- 
istration for the financing of well-to-do farmers who should be able 
to obtain adequate credit from other sources and that the reference 
to payment of prevailing interest in excess of 5 percent in the act is 
only one of the qualifications established in the act for eligibility for 
an FHA loan. 


“Average value” criterion 
The Senate amendment (sec. 1 (e)) would have eliminated from 
existing law the provision that FHA loans may not be made for the 
acquisition or e ement of farms which have a value in excess of 
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the average value of efficient family-type farms in the county. The 
conference amendment will retain this language in the existing law 
with a slight amendment to provide that improvement or refinancing 
loans (as distinguished from acquisition or enlargement loans) may 
be made with respect to farms above the “average value”’ level. 


Insurance of second mortgage loans 


The House conferees accepted a Senate provision (sec. 1 (h)) which 


will authorize insurance of second mortgage loans on real estate, as 
well as first mortgage loans. 


Mazrimum amount of operating loans 


The House conferees accepted the Senate formula with respect to 
the maximum amount of operating loans. This formula provides that 
no loan to any one borrower may exceed $10,000, with the exception 
that not to exceed 10 percent of the funds made available by annual 
appropriation for such loans may be used to make loans up to $20,000. 


Hardship cases 


The House bill provided that production loans might be extended 
beyond the present 7-year limitation only in instances of hardship 
occurring in areas declared by the Secretary of Agriculture or the 
President to be disaster areas. The language agreed to by the 
conferees will permit extension of such loans in the case of individual 
hardship without restriction as to area but with the provision that 


no such loan may be extended for more than 10 years from the original 
date the loan was made. 


Extension of “economic disaster” loan program 


The Senate conferees accepted the provisions of section 4 of the 
House bill extending for 2 years the operation of the act of August 
31, 1954, and providing an additional $50 million in loan funds. 
There was no such provision in the Senate bill, due to the fact that 
this matter had been handled in separate legislation by the Senate. 


Haroutp D. Coo.ezy, 

W. R. Poaas, 

G. M. Grant, 

Cuirrorp R. Hops, 

Aveust H. ANDRESEN, 
Managers on the Part of the House. 


O 














H 
ar 
pr 
pi 
re 





84rn ConGrEss HOUSE OF REPRESENTATIVES Rrrort 
2d Session No. 2270 





NUCLEAR POWERED MERCHANT SHIP 





Juuy 21, 1956.—Ordered to be printed 





Mr. Bonner, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R. 6243] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 6243) 
authorizing the construction of a nuclear-powered merchant ship to 
promote the peacetime application of atomic energy, and for other 
purposes, having met, after full and free conference, have agreed to 
recommend and do recommend to their respective Houses as follows: 

That the House recede from its disagreement to the amendment of 
the Senate to the text of the bill and agree to the same with an amend- 
ment es follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: That title VII of the Merchant Marine Act, 
1936, as amended (46 U.S. C., secs. 1191-1204), is amended by adding 
at the end thereof the following new section: 

“Sec. 716. There is hereby authorized to be appropriated to the 
Department of Commerce, Maritime Administration, and the Atomic 
Energy Commission, such sums as may be necessary, to remain available 
until ecpended, for the construction, outfitting, and preparation for opera- 
tion, including training of qualified personnel, of a nuclear-powered 
merchant ship capable of providing shipping services on routes essential 
for maintaining the flow of the foreign commerce of the United States. 
The Maritime Administration, and the Atomic Energy Commission, in 
carrying on activities and functions under this paragraph, may collabo- 
rate with and employ persons, firms, and corporations on a contract or fee 
basis for the performance of special services deemed necessary by such 
agencies in carrying on such activities and functions. The Administra- 
tion may, for the same purposes, with the approval of the Secretary of 
Commerce and where appropriate the Atomic Energy Commission, avail 
itself of the use of licenses, information, services, facilities, offices, and 
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employees of any executive department, independent establishment, or 
other agency of the Government, including any field service thereof.” 

And the Senate agree to the same. 

That the title of the bill be amended to read as follows: “An Act 
to amend title VII of the Merchant Marine Act, 1936, to authorize 
the construction of a nuclear-powered merchant ship for operation in 
foreign commerce of the United States, and for other purposes.” 

Hersert C. Bonner, 
Epwarp J. Roxeson, Jr., 
T. James Tumutry, 
Tuor C. Toiuerson, 
JOHN J. ALLEN, Jdr., 
Managers on the Part of the House. 
Warren G. Maanvuson, 
Joun O. Pastore, 
Prick Danret, 
Joun M. Butter, 
Jas. H. Durr, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGELS ON Ti FAPT OF THE HOUSB 


The managers on the part of the House st the conference on the 

i eing votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 6243) authorizing the construction of a nuclear- 
powered merchant ship to promote the peacetime application of 
atomic energy, and for other Fv.grans submit the following statement 
in explanation of the effect of the action agreed upon by the conferees 
and recommended in the accompanying conference report: 

H. R. 6243, as passed by the House, authorized the appropriation 
to the Department of Commerce Maritime Administration, for the 
purpose of developing as speedily as possible the use of nuclear 
transportation power in peaceful pursuits of foreign and domestic 
commerce, such sums as might be necessary, to remain available 
until expended for the construction, outfitting, and preparation for 
operation, including training of qualified personnel, of a nuclear 
powered merchant vessel of such type, size, and speed as the Secre- 
tary of Commerce, with the approval of the President, might determine 
to be most appropriate. It provided that its purpcses should be 
achieved subject to the provisions of the Merchant Marine Act of 
1936, as amended, and that the Maritime Administration, in carrying 
on its activities and functions thereunder, might employ persons, 
firms and corporetions on & contract or fee basis for the performence 
of special services deemod necessary by it, and avail itself of the use 
of licenses, information, services, facilities, offices, and employees of 
any exccutive department, independent establishment, or other 
agency of the Government in connection therewith. 

As amended by the Senate, the bill provided that the authority 
granted by it would be in the form of two new Rereerephs to be added 
at the end of section 212 (c) of the Merchant Marine Act of 1936, as 
amended; and, deleted the language stating the purpose of the bill and 
the language providing that the construction, outfitting, and a, 
tion for operation, including training for qualified personnel, should be 
subject to the provisions of the Merchant Marine Act of 1936, as 
amended. The Senate amendment further included the Atomic 
Energy Commission with the Department of Commerce Maritime 
Administration in its authorization for the ———— of funds and 
the ing on of activities and functions, and authority to collaborate 
with other persons, firms, and corporations for the performance of 
special services, and to avail itself of the use of licenses, information, 
etc., of other branches of the Government. The Senate amendment 
modified the description of the vessel as contained in the House- 
passed version to read “‘a nuclear-powered prototype merchant ship 
capable of egy shipping services on routes essential for main- 
taining the flow of foreign commerce of the United States. Finally, 
as amended by the Senate, there was added to the bill a paragraph 
granting special authority to the Maritime Administration to conduct 
research and experiments, to develop plans and —— procedures, 
and equipment for the improvement of wharves, docks, piers, ware- 
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houses, and other port facilities used in the movement and handling 
of cargo, passengers, and other commerce in ports in connection with 
water transportation. ‘The Senate amendment also amended the title 
of the bill. 

The conference managers on the part of the Housc and Senate agreed 
to the bill as amended by the Senate with the following exceptions: 

(1) That the authority and provisions of the bill should, for 
technical reasons, be incorporated as a new section in title VII, 
Merchant Marine Act of 1936, as amended, instead of as an addi- 
tion to section 212 (c) of said act; 

(2) That the word, “prototype”, be deleted; 

(3) That the second paragraph of the bill regarding authority 
to conduct research and experiments, and other activities, relating 
to the improvement of wharves, docks, etc., was not germane to 
the purpose of the bill and should be deleted; and 

(4) That the title of the bill, as amended by the Senate, should 
be further amended to conform to the changes agreed upon. 

The conferees understood that in carrying out the activities and 
functions authorized by the bill the Atomic Energy Commission 
would be responsible for the nuclear reactor, and the Department of 
Commerce, Maritime Administration, would be responsible for design 
and construction of the vessel itself and all of its equipment and 
machinery other than the reactor. It was the contemplation of the 
conferees that the vessel would contain the most advanced type of 
reactor possible for a practical merchant ship which would be a 
definite step forward in the art of nuclear propulsion utilizing all 
experience and improvements learned to date. In other words, the 
reactor would not be one which has already been produced for other 
purposes. The project should be given the highest priority and 
completed as soon as is consistently possible for such an improved 
design. It is also hoped that most of the design details of the reactor 
could be unclassified in order to facilitate maximum sharing of the 
information. 

As to the type of ship to be built, it is the belief of the managers 
on the part of the House that the first experimental application of 
nuclear power should be to a practical merchant vessel of combination 
passenger and cargo design. The managers on the part of the House 
emphasized that testimony on the bill as it was originally before the 
House, was predicated on that understanding, 


Hersert C. Bonner, 

Epwarp J. Rossson, Jr., 

T. James Tumutry, 

Tuor C, To.uerson, 

Joun J. ALLEN, Jr., 
Managers on the Part of the House. 
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AUTHORIZING THE CONVEYANCE OF THE WILMINGTON, 
N. C., RESERVE SHIPYARD 





Jury 21, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


[To accompany H. R. 12116] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (H. R. 12116) to provide for the conveyance of the 
Maritime Administration reserve shipyard at Wilmington, N. C., in 
exchange for certain lands to be conveyed by the North Carolina State 
Ports Authority to the United States, and for other purposes, havin 
considered the same, report favorably thereon with amendments ond 
recommend that the bill as amended do pass. 

The amendments are as follows: 


Page 1, line 5, delete the words “certain lands” and insert in lieu 
thereof: 


so much of the lands to which the United States has title on 
the date of conveyance. 


Page 2, line 8, delete the period and insert: 


, except the building presently being occupied by the Naval 
Reserve under permit from the Maritime Administrator. 


Page 10, between lines 2 and 3 insert the following new section: 


Src. 3. The lands to be exchanged hereby shall be ap- 
praised by competent appraisers and any difference in value 
thereof shall be adjusted by a payment by one party to the 
other; in the event that such adjustment shall be in favor of 
the North Carolina Ports Authority, there is hereby author- 
ized to be appropriated such sum as may be necessary to 
carry out the obligation of the United States under this 
section. 
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2 CONVEYANCE OF WILMINGTON, N. C., RESERVE SHIPYARD 


Page 10, line 3, delete “Src. 3.” and insert in lieu thereof “Src. 4.”. 
P 10, line 13, delete the phrase “take such steps” and insert in 
lieu thereof ‘‘secure such undertaking from the North Carolina High- 
way Commission’’. 
age 11, line 11, delete “Sxc. 4.” and insert in lieu thereof “Src. 5.”. 
Page 11, following line 19, insert the following new sections: 


Sec. 6. There is hereby authorized to be appropriated the 
sum of $9 million, or so much thereof as may be necessary to 
transfer to the lands conveyed to the United States under 
section 2 and reerect and install thereon structures and prop- 
erties reserved to the United States under section 4, and for 
the design, layout, grading, and preparation for the estab- 
lishment of a modern shipyard suitable for the construction 
of such merchant type vessels as may be required in a national 
emergency. 

Sec. 7. The conveyance authorized in section 1 shall not be 
consummated until an appropriation has been made pursuant 
to the authorization in section 6 hereof. 


The purpose of the bill is to seeure an git ar site for a modern 
shipyard for use in a national emergency. ‘There is presently in the 
city of Wilmington, N. C., one of the four shipyards retained after 
World War II as national defense reserve shipyards. The intention 
was to avoid to some degree the time loss and expense incurred at the 
start of that war in setting up yards to produce merchant ships. The 
four reserve shipyards, located at Wilmington, N. C.; Seattle, Wash.; 
and Richmond and Alameda, Calif., were kept with the idea that they 
could be placed in: operation in a relatively short time and could 
produce ships while other yards were being built. 

The Wilmington yard made an enviable record in the construction of 
ships during the last war but time has taken its inevitable toll both 
in-terms of physical decay and obsolescence—the yard is no longer 
big enough to build efficiently the er 4 ships that will be standard in 
in a new emergency. As to decay, the Maritime Administration has 
done its best to maintain the yard in a usable condition but several 
factors have mitigated against success, The first is that the lumber 
used throughout was green and untreated with the result that the 
piers, ways, headhouses, and railroad ties have rotted to the point 
that.they are not only unusable but constitute a very serious fire 
hazard. Danger from fire is not only to the yard but to the whole 
waterfront of the port. -As to obsolescence, the yard was built on an 
emergency basis at a time when it was almost impossible to secure 
proper equipment and much of the machinery and equipment is out- 
dated or inadequate. For example, it is equipped chiefly with 15-ton 
cranes where 50-ton capacity is required for proper operation in the 
construction of larger ships in another emergency. The lack of lifting 
capacity means that only relatively small subassemblies can be han- 
died, thus losing the SUAIOE benefit of the prefabrication techniques 
which were the basis of the amazing production records made during 
the last war. Also, in attempting to redesign the yard for larger 
ships, space limitations both with respect to size and shape must be 
taken into account and lines of material flow cannot be laid out to 
utilize the benefits of mass production to the fullest, 
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CONVEYANCE OF WILMINGTON, N. C., RESERVE SHIPYARD 3 


The committee consulted the engineer who designed the yard in 1941 
to obtain his views both as to its present condition and its usability 
in a future emergency. While conceding that it could be put into 
operation up to 90 days sooner than a completely new yard, he pointed 
out that its limitations would produce less efficiency than a totally 
new yard and that the advantage gained by the quicker start would 
be more than offset by the faster and cheaper production possible in a 
yard designed and laid out to accommodate the longer and wider ships 
that would be in demand. This view was supported both by Clarence 
Morse, Maritime Administrator, and Rear Adm. Albert G. Mumma, 
Chief of the Navy’s Bureau of Ships, who both took the position that 
there could be no doubt of the advantages of a new installation but 
that the present admittedly inadequate yard could be made to serve. 

The committee believes that economy is most laudable but that 
considerations involving national survival can outweigh it when 
considering such a vital element in our national defense. It was 
testified that over $20 million would be required to rehabilitate the 
present yard and that about twice that sum would construct a new 
and more efficient yard at the proposed new site which would save 
the difference through cheaper and faster production. About $9 
million would place a new yard in approximately the state of readiness 
that exists in the present yard. 

Aside from the desirability of obtaining an efficient production unit 
for a time when production can mean the difference between victory 
and defeat, there is another important reason why the existing yard 
should be abandoned in favor of a new site. The city of Wilmington 
has grown up around the shipyard since the war and its development 
is being impeded by the presence of the yard. The North Carolina 
Ports Authority has undertaken several million dollars worth of con- 
struction adjacent to the yard and urgently requires additional area 
for expansion of port facilities which can only be had at the expense 
of the yard. 

To achieve the twofold aims of securing a site for a modern ship- 
yard and freeing the port of Wilmington from a major impediment to 
its development, the bill proposes to exchange the approximately 175 
acres of the existing yard for a new site of 323 acres on the Brunswick 
River adjoining the reserve fleet. The new site meets all of the re- 
quirements as to shape and size for the construction of a yard for 
building the large, relatively complex, ships that will be required in 
an emergency. As for the yard to be transferred, it is provided that 
in the event that the United States has use for the site in an emer- 
gency, the only compensation to be paid the owners will be the depre- 
ciated value of improvements. 

The present yard is served by a railroad spur that winds its way 
through the city of Wilmington. The new site would have access to 
both major vlvonde serving that part of the country and the bill 
provides for the grant of a suitable right-of-way to make the con- 
nection possible. 

Testimony before the committee varied as to the relative value of 
the two sites for use as shipyards. This problem was met by a 
section in the bill requiring appraisal of both sites for use as shipyards 
with a payment of the difference in value. The committee recom- 
mends that three ray eg appraisers be appointed for this purpose: 
One to be appointed by the Seueteny of Commerce, the second by 
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the North Carolina State Ports Authority, and the third to be selected 
by and satisfactory to both parties. 

As stated, all witnesses agreed on the desirability of the new site 
but the Defense and Commerce witnesses pointed out the probable 
time lag of about 90 days in getting into production on the new site as 
compared with the old. The committee is strongly of the opinion 
that a new yard with its greater production and lower costs is most 
necessary but recognizes the validity of the argument concerning 
the time of beginning production. To meet this, the bill proposes 
an authorization of $9 million to move such material as may be 
useful from the old site and to obtain the necessary design and layout 
work to place the new site in approximately the same state of readi- 
ness as the present one. If that is done, the United States will be 
in possession of a facility which will be of far greater service and one 
which will repay the investment both in money and, what is far more 
important, greater production, in a shorter time, of merchant ships 
which are vital weapons of war. 

There are no changes in existing laws. 
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IMPROVING GOVERNMENTAL BUDGETING AND AC- 
COUNTING METHODS AND PROCEDURES, AND FOR 
OTHER PURPOSES 





JuLy 23, 1956.—Ordered to be printed 





Mr. Dawson of Illinois, from the committee of conference, submitted 
the following 


CONFERENCE REPORT 


(To accompany 8. 3897] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the House to the bill (5. 3897) to improve 
governmental budgeting and accounting methods and procedures, and 
for other purposes, having met, after full and free conference, have 
—— to recommend and do recommend to their respective Houses as 

ollows: 

That the Senate recede from its disagreement to the amendment of 
the House and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the House amend- 
ment insert the following: 


AMENDMENTS TO THE BUDGET AND ACCOUNTING ACT, 1921 


Sec. 1. (a) Section 201 of the Budget and Accounting Act, 1921, as 
amended (31 U. S. C. 11), is further amended by inserting “‘(a)’’ after 
the words “Sec. 201.”; by changing subsection (a) to subparagraph (1); 
by adding after sulparagraph (1) a new subparagraph “(2) at such 
times as may be practicable, information on program costs and accom- 
plishments”’; by changing subsections (b) through (j) to subparagraphs 
(3) through (11), respectively. 

(b) Section 216 of such Act, as amended (31 U.S. C. 24). is further 
amended by inserting ‘‘(a)”’ after the words “Sec. 216.” and by adding the 
following new subsections: 

“(b) The requests of the departments and establishments for appro- 
priations shall, in such manner and at such times as may be determined 
by the President, be developed from cost-based budgets. 

“(e) For purposes of administration and operation, such cost-based 
budgets shall. be used by all departments and establishments and their 
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subordinate units. Administrative subdivisions of appropriations or 
funds shall be made on the basis of such cost-based budgets.” 


AMENDMENTS TO THE BUDGET AND ACCOUNTING PROCEDURES ACT OF 
1950 


Sec. 2. (a) The Budget and Accounting Procedures Act of 1950 is 
amended by inserting after section 105 thereof the following new section: 


ACCOUNTING AND BUDGET CLASSIFICATIONS 


“Sec. 106. The head of each executive agency shall, in consultation with 
the Director of the Bureau of the Budget, take whatever action may be 
necessary to achieve, insofar as is possible, (1) consistency in accounting 
and budget classi fications, (2) synchronization between accounting and 
budget classifications and organizational structure, and (3) support of the 
budget justifications by information on performance and program costs 
by organizational units.” 

(b) Section 113 of such Act (81 U. S. C. 66a).is amended by adding 
at the end thereof the following new subsection: 

“(ce) As soon as practicable after the date of enactment of this sub- 
section, the head of each executive agency shall, in accordance with 
principles and standards prescribed by the Comptroller General, cause 
the accounts of such agency to be maintained on an accrual basis to 
show the resources, liabilities, and costs of operations of such agency 
with a view to facilitating the preparation of cost-based budgets as 
required by section 216 of the Budget and Accounting Act, 1921, as 
amended. The accounting system required by this subsection shall 
include adequate monetary property accounting records as an integral 
part of the system.” 

(c) Section 118 of such Act is amended by inserting “113 (c)” after 
the words “section 111’’. 


SIMPLIFICATION OF SYSTEM FOR SUBDIVIDING FUNDS 


Sec. 3. Section 3679 (g), Revised Statutes, as amended (31 U. S. C. 
665 (g)), is further amended by adding at the end thereof the following 
sentence: “‘In order to have a simplified system for the administrative 
subdivision of appropriations or funds, each agency shall work toward 
the objective of financing each operating unit, at the highest practical 
level, from not more than one administrative subdivision for each appro- 
priation or fund affecting such unit.” 

And the House agree to same. 

Wituram L. Dawson, 

Rost. E. Jongs, 

Joe M. Kircorg, 

Dante B. Fascett, 

Ceci M. Harpen, 

CLARENCE J. Brown, 

GuenarD P. Lipscoms, 
Managers on the Part of the House. 

Joun F. Kennepy, 

Husert H. Humpurey, 

Tuomas A. Worrorp, 

Stuart SyMINGTON, 
Managers on the Part of the Senate. 











STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the dis- 
agreeing votes of the two Houses on the amendments of the House to 
the bill (S. 3897) to improve governmental budgeting and accounting 
methods and procedures, and for other purposes, submit the following 
statement in explanation of the effect of the action agreed upon by the 
conferees and recommended in the accompanying conference report: 

The conference substitute is substantially the bill as passed by the 
House with the deletion of the minor amendments which the House 
made to H. R. 11526 as originally introduced. The provision for 
appropriations on an accrued expenditure basis which the House re- 
jected remains out of the substitute. 

The substitute, as in the House-passed bill, provides for budget in- 
formation on program costs and accomplishments; departmental 
budgeting on a cost basis; synchronization of organization structure, 
budget classifications and accounting systems; accounting on an ac- 
= basis; and simplification in the subdivision of appropriations or 
unds. 

This legislation does not provide for a major overhaul of the Govern- 
ment’s budget and accounting systems nor does it correct all of the 
weaknesses that have been criticized. It does, however, provide pro- 
gressive forward steps on the basis of which many improvements can 
be made. Due to the impending adjournment it is not likely that fur- 
ther action can be taken in this Congress. 


Witiram L. Dawson, 

Roserr E. Jones, 

Jor M. Kincore, 

Dante B. Fasce.t, 

Crecit M. Harven, 

CLARENCE J. Brown, 

GuLeNARD P. Lipscomps, 
Managers on the Part of the House. 
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AUTHORIZING THE ESTABLISHMENT OF THE VIRGIN 
ISLANDS NATIONAL PARK 





JuLy 23, 1956.—Ordered to be printed 





Mr. Enatz, from the committee of conference, submitted 
the following 


CONFERENCE REPORT 


[To accompany H. R. 5299] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 5299) to 
authorize the establishment of the Virgin Islands National Park, and 
for other purposes, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses as 
follows: 

That the Senate recede from its amendment with an amendment 
as follows: That a portion of the Virgin Islands of the United States, 
containing outstanding scenic and other features of national significance, 
shall be established, as prescribed in section 2 hereof, as the “Virgin 
Islands National Park.” 

The national parx shall be administered and preserved by the Secretary 
of the Interior in its natural condition for the public benefit and inspira- 
tion, in accordance with the laws governing the administration of the 
national parks (16 U.S. C. 1, and the following). 

Sec. 2. The Secretary of the Interior is hereby authorized, subject to 
the following conditions and limitations, to proceed in such manner as he 
shall find to be necessary in the public interest to consummate the estab- 
lishment of the Virgin Islands National Park: 

(a) The acreage of the national park shall be limited to a total of not 
more than nine thousand five hundred acres of land area, such total to be 
comprised of not more than fifteen acres on the island of Saint Thomas, 
and not more than nine thousand four hundred and eighty-five additional 
acres to be comprised of portions of the island of Saint John and such 
small islands, rocks, and cays not in excess of five hundred acres in the 
general vicinity thereof as may be desirable for inclusion within the park; 

(b) Tentative exterior boundary lines, to include land not in excess of 
the aforesaid acreage limitations, may be selected for the park in order to 
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2 ESTABLISH VIRGIN ISLANDS NATIONAL PARE 


establish the particular areas in which land may be acquired pursuant 
to this Act, such tentative boundaries to be selected and adjusted as may 
be necessary by the Secretary of the Interior; 

(c) The Secretary, on behalf of the United States, is authorized to 
accept donations of real and personal property within the areas selected 
for the park until such time as the aforesaid total of nine thousand five 
hundred acres shall have been acquired for the park by the United States, 
and he may also accept donations of funds for the purposes of this Act; 

(d) Any Federal properties situated within the areas selected for the 
park, upon agreement by the otra agency administering such 
properties that such properties should be made available for the park, 
may be transferred without further authorization to the Secretary by such 
agency for purposes of this Act; 

(e) Establishment of the Virgin Islands National Park, in its initial 
phase, shall be and is hereby declared to be accomplished and effective for 
purposes of administration when a minimum acreage of not less than 
Jive thousand acres in Federal ownership for purposes of this Act shall 
have been acquired by the United States 1n specific areas containing such 
acquired lands to be designated by the sangeet and 

(f) Notice of the establishment of the park as authorized and pre- 
scribed by this Act shall be published in the Federal Register. 

Sec. 8. There is hereby authorized to be appropriated from Federal 
funds a sum not in excess of $60,000 for capital improvements for said 
Virgin Islands National Park, and a sum of not in excess of $30,000 
annually for the administration of the Virgin Islands National Park. 

And the House agree to the same. 

Criatr ENGLE, 
Wayne N. ASPINALL, 
JacK WESTLAND, 
Managers on the Part of the House. 
Henry M. Jackson, 
ALAN BIBLE, 
Wituiam R. Larrp III, 
Tuomas N. Kucue., 
Barry GOLDWATER, 
Managers on the Part of the Senate. 











STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 5299) to authorize the establishment of the Virgin 
Islands National Park, and for other purposes, submit the followin 
statement in explanation of the effect of the action agreed upon an 
recommended in the accompanying conference report as to the amend- 
ments to the bill: 


H. R. 5299 as passed by the House differed in the following respects 
from the Senate-passed version— 

1. A House-passed provision limited to 3 years the time within 
which the Secretary of the Interior might accept, acquire, or receive 
by exchange, lands for park purposes. The House conferees receded 
from this language after it was pointed out by the National Park 
Service that such a time limitation would invite greatly increased 
costs by encouraging landowners to hold out for higher prices, and 
would tend to foster “deals” inimical to proper park management. 

2. The House-passed bill carried a flat limitation of $60,000 for 
capital improvements, and $30,000 annually for administration. 
The Senate conferees agreed to accept this language. 

3. The House bill stated that the park would not exceed 9,500 
acres, with a maximum of 15 acres to be acquired on the island of St. 
Thomas. The remaining 9,485 acres would be comprised of portions 
of the Island of St. John and such small islands, rocks, and cays not 
in excess of 500 acres in the general vicinity thereof as might be 
desirable for inclusion in the park. The Senate conferees accepted 
this language and receded from the Senate amendment which would 
have provided for a total of 50 acres on St. Thomas, with the remain- 
ing 9,450 acres comprised of portions of St. John and small islands, 
rocks, and cays not in excess of 1,000 acres. 


Cram ENGLE, 

Wayne N. AspINnALt, 

Jack WESTLAND, 
Managers on the Part of the House. 
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PROVIDING THAT THE COMPENSATION OF THE COM- 
MISSIONERS OF THE DISTRICT OF COLUMBIA SHALL BE 
AT THE RATE OF $17,000 EACH PER ANNUM 





Juty 23, 1956.—Ordered to be printed 





Mr. McMittan, from the Committee on the District of Columbia, 
submitted the following 


REPORT 


[To accompany H. R. 12327] 


The Committee on the District of Columbia, to whom was referred 
the bill (H. R. 12327) to provide that the compensation of the Com- 
missioners of the District of Columbia shall be at the rate of $17,000 
each per annum, having considered the same, report favorably thereon 
without amendment and recommend that the bill H. R. 12327 do pass. 

The purpose of this legislation is to increase the salaries of the 
Commissioners of the District of Columbia to $17,000 a year. 

The last increase granted to the Commissioners of the District of 
Columbia was in March 1955, at which time the salaries of the Com- 
missioners were increased under the Classification Salary Act to 
$14,620. és 
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DISPOSITION OF SUNDRY PAPERS 





Juty 23, 1956.—Ordered to be printed 





Mr. Lona, from the Joint Committee on Disposition of Executive 
Papers, submitted the following 


REPORT 


{Pursuant to act approved July 7, 1943 (57 Stat. 380), as amended by act 
approved July 6, 1945 (59 Stat. 434)] 


The joint select committee of the Senate and House of Representa- 
tives, appointed on the part of the Senate and House of Representa- 
tives ond aclies in compliance with the provisions of the act approved 
July 7, 1943 (57 Stat. 380), as nnndek by the act approved hay 6, 
1945 (59 Stat. 434), respectfully reports to the Senate and House of 
Representatives that it has received and examined the report of the 
Archivist of the United States No. 57-2, dated July 18, 1956, to the 
84th Congress, 2d session, submitting the following lists or schedules 
pois, i oatsy proposed for disposal by the Government agencies 
indicated: 

















Job No. Agency by which submitted Job No. Agercy by which submitted 
II-NN A-2103_..| Department of the Navy. II-NN A-2224...| Department of the Air Force. 
II-NN A-2121...| Veterans’ Administration. II-NN A-2225. Do. 

II-NN A-2163... Do. II-NN A-2230...| Department of the Navy. 
II-NN A-2181...| Central Intelligence Agency. II-NN A-2231... Do. 

II-NN A-2202...| Department of the Army. II-NN A-2232_..| Department of the Air Force. 
II-NN A-~-2210...| Veterans’ Administration. II-NN A-2234...| Department of the Army. 
LII-N N A~-2212. .. Do. II-NN A-2239_..| Department of the Air Force. 
II-NN A-2220... Do. II-NN A-2240_..| Department of State. 

II-NN A-2222...| Department of the Air Force. II-NN A-2241_._| Department of the Air Force. 
II-~-NN A-2223_.. Do. II-N N A-2245...| Veterans’ Administration. 








Your committee reports that the records proposed for disposal in 
the said lists or schedules reported by the Archivist of the United 
States do not, or will not after the lapse of the period specified, have 
sufficient administrative, legal, research, or other value to warrant 
their continued preservation by the Government and recommends 
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that their disposal be accomplished subject to the proviso of section 6 
and the provisions of section 9 of the aforementioned act, as amended, 
Respectfully submitted to the Senate and House of Representatives. 
Gerorce S. Lona, 
Rosert J. Corsert, 
Members on the Part of the House. 
Ouin D. Jonnston, 
FRANK CARLSON, 
Members on the Part of the Senate. 
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847m CONGRESS \ HOUSE OF REPRESENTATIVES { Report 











PROVIDING FOR THE CONVEYANCE OF CERTAIN REAL PROPERTY 
UNDER THE JURISDICTION OF THE HOUSING AND HOME 
FINANCE ADMINISTRATOR TO THE CITY OF EUCLID, OHIO 





Juty 23, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Outver P. Botton, from the Committee on Banking and Cur- 
rency, submitted the following 


REPORT 


[To accompany H. R. 12020} 


The Committee on Banking and Currency, to whom was referred 
the bill (H. R. 12020) to provide for the conveyance of certain real 
property of the United States to the city of Euclid, Ohio, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

The following report on H. R. 12020 received by the committee from 
the Acting Administrator of the Housing and Home Finance Agency 
favoring the enactment of the bill is self-explanatory. The bill was 
unanimously reported by your committee. 


Hovusinc aND Home FINANcE AGENCY, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., July 3, 1956. 
Re H. R. 12020, 84th Congress. 
Hon. Brent SPENCE, 
Chairman, Committee on Banking and Currency, 
House of Representatives, Washington, D. C. 

Dear Mr. CoarrMan: As requested by the office of Congresswoman 
Bolton, I am sending you a report on her bill, H. R. 12020, to provide 
for the conveyance of certain real property of the United States to 
the city of Euclid, Ohio. 

This bill would direct the Housing Administrator to sell to the city 
of Euclid, Ohio, for a total price of $6,125,000, two Lanham Act war 
housing projects located in the city of Euclid and containing 1,300 
dwelling units. The purchase price, which would be secured by a 
mortgage, would be payable in 20 equal annual installments, with 
interest of 4% percent per annum on unpaid balances. 
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2 CONVEY CERTAIN REAL PROPERTY TO EUCLID, OHIO 


The Housing and Home Finance Agency recommends the enactment 
of this bill. The purchase price, which is based on two independent 
fee appraisals, represents the full market value of the property. The 
city believes that a sale to it will facilitate the eventual carrying out of 
the city’s redevelopment plans for the area. The Department of 
Defense, in May of 1956, released the two projects for disposition, 
and we know of no further purpose to be sireed by their continued 
Federal ownership. As you know, the Congress has in recent years 
approved similar fowialation with respect to other Lanham Act housing 

rojects. 
. the Bureau of the Budget has informed us that this report is without 
objection insofar as the Bureau is concerned. 
Sincerely yours, 
Frank J. MEISTRELL, 
Acting Administrator. 


0 
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AMENDING SECTION 9 OF THE MERCHANT SHIP SALES 
ACT OF 1946 





Juty 23, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


(To accompany S. 3113] 


The Committee on Merchant Marine and Fisheries, to whom was 

referred the bill (S. 3113) to amend section 9 (c) (2) of the Merchant 
Ship Sales Act of 1946, as amended, having considered the same, report 
favorably thereon without amendment and recommend that the bill do 
ass. 
The purpose of the bill is to amend the Merchant Ship Sales Act of 
1946, section 9 (c) (2) thereof, so as to make it inapplicable to charters 
entered into with the Government after date of enactment of this 
amendment. 

S. 3113 is similar in purpose to S. 1918 of the 83d Congress, which 
was passed by the Senate on May 4, 1954, but did not reach the 
House floor in time to be considered before adjournment. This bill 
is, however, less inclusive and, unlike S. 1918, contains no element 
of retroactivity as amended by the committee. 

The bill is aimed at removing what the committee considers an 
unintended but obvious discrimination against those persons who 
purchased war-built vessels prior to the enactment of the Merchant 
Ship Sales Act of 1946 (March 8, 1946) and who entered into an 
agreement with the Government for an adjustment of the purchase 
price under section 9 of the Ship Sales Act. 

The purpose of section 9 was to give to citizens who purchased 
war-built vessels prior to the date of enactment of the Ship Sales Act 
an adjustment of price, the amount of which was determined by a 
formula which reflected the use of the vessel by the purchaser prior 
to the date of enactment. In the language of section 9 such adjust- 
ment is made— 
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2 AMEND SECTION 9 OF MERCHANT SHIP SALES ACT OF 1946 
by treating the vessel as if it were being sold to the applicant 
on the date of enactment of this act and not before that time. 


Section 9 (c) (2) provides that any adjustment in price in the case 
of war-built vessels bought prior to March 8, 1946, shall be made only 
if the applicant for such adjustment enters into an agreement with 
the Government to the effect that— 

(a) The liability of the United States for any use of a price- 
adjusted vessel shall not exceed 15 percent per annum of the 
statutory sales price, and 

(b) The liability for the loss of any such vessel, while under 
charter to the Government, shall be determined on the basis of 
the statutory sales price depreciated to date of loss at 5 percent 
per annum. 

Neither foreign nor United States citizen purchasers, who acquired 
similar vessels subsequently to the passage of the Ship Sales Act, 
were obligated to accept either of the Tisoctnenitioned conditions. 
Consequently section 9 created an inequality in the status of those 
who purchased prior to the passage of the act and those who purchased 
subsequently, and such inequality evidently was never intended. 
This bill, as reported and recommended by your committee, would 
establish equality in that respect. 

The Department of Commerce offered no objection to favorable 
consideration of the bill ‘Gn view of the history and purpose of the 
provision of law proposed to be rendered inoperative as to future 
charters only.” 

The committee heard specific testimony to the effect that at least 
some of the appiicants made protest against the execution of adjust- 
ment contracts containing the discriminatory language required by 
section 9 (c) (2), and did not accept their adjustments until required 
to do so or to withdraw their applications and forfeit the right to an 
adjustment. Regardless of what motivated the signing of the agree- 
ment for adjustment by the purchaser, it clearly resulted in what the 
committee feels is an inequitable and unintended discrimination 
against those persons who purchased vessels prior to the enactment 
of the Ship Sales Act of 1946. 

Reports from the Department of Commerce and the General Ac- 
counting Office are as follows: 


THe SECRETARY OF COMMERCE, 
Washington 25, May 31, 1956. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington 25, D. C. 

Dear Mr. Cuartrman: This letter is in reply to your request of 
May 15, 1956, for the views of this Department with respect to 5. 
3113, an act to amend section 9 (c) (2) of the Merchant Ship Sales 
Act of 1946, as amended. 

The act, S. 3113, would amend section 9 (c) (2) of the Merchant 
Ship Sales Act of 1946, as amended, to provide that the provisions 
of subsection (c) (2) shall not apply to any charter party executed 
after the date of enactment of the bill, for the use by the United 
States of a war-built vessel purchased from the United States prior to 
the enactment of the Merchant Ship Sales Act of 1946, and in respect 
of which a price adjustment was made under section 9 of that act. 
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Section 9 (e) (2) provides that the liability of the United States for 
the use of such vessel on or after March 8, 1946 (date of enactment 
of the act), under any charter party with the United States, shall 
not exceed 15 percent of the statutory sales price of the vessel as of 
such date and, further, that the liability of the United States under 
such charter party for loss of the vessel shall be determined on the 
basis of the statutory sales price as of March 8, 1946, depreciated to 
the date of loss at the rate of 5 percent per annum. 

Section 9 of the Merchant Ship Sales Act of 1946 authorized adjust- 
ments in the purchase price of vessels bought by citizens of the United 
States from the United States Maritime Commission during World 
War II. A substantial number of such vessels were purchased, some 
with construction subsidy allowance under the Merchant Marine Act, 
1936, but others at full wartime cost without such subsidy. As 
appears from the committee reports on the ship sales legislation (S. 
Rept. No. 807, 79th Cong.; H. Rept. No. 831, 79th Cong.), Congress 
adopted the price adjustment provisions for such prior sales of war- 
built vessels as corollary to the establishment of a definite pricing 
policy for war-built vessels to be disposed of after the war. As further 
stated in these reports, the implementation of the price adjustment 
policy involved the proper adjustment of income, expenditures, taxes, 
and so on, in respect of vessels acquired by such “‘prior’’ purchases. 

Section 9 (b) of the 1946 Ship Sales Act prescribed the formula for 
adjustment which involves adjustment of the cash payment and the 
mortgage indebtedness, and trade-in allowance, interest, charter hire 
under charters to the United States up to the date of the enactment of 
the act, and overpayments or deficiencies in Federal taxes. 

Section 9 (c) (2) of the Ship Sales Act provided that adjustment of 
purchase price in prior sales should be made only if the applicant 
therefor entered into an agreement with the Government binding upon 
the citizen applicant and any affiliated interest, providing (1) that 
the liability of the United States for use of the vessel on and after 
March 8, 1946, under any charter party with the United States, shall 
not exceed 15 percent of the statutory sales price of the vessels as of 
such date, and (2) that the liability of the United States under such 
charter party for loss of the vessel shall be determined on the basis of 
the statutory sales price as of March 8, 1946, depreciated to the-date 
of the loss at the rate of 5 percent per annum. 

Section 9 (c) (3) of the Ship Sales Act further required an agreement 
that in the event the United States, prior to the termination of the 
May 27, 1941, national emergency [April 28, 1952], uses the vessel 
pursuant to a taking, or a charter made, on or after March 8, 1946, 
the compensation to be paid the buyer shall not exceed 15 percent 
per annum of the statutory sales price as of March 8, 1946 (sec. 9 (c) 
(3)). Section 9 (c) (3) no longer has application following the termina- 
tion on April 28, 1952, of the national emergency proclaimed on 
May 27, 1941. 

Applications for adjustment under section 9 with respect to a net 
total of 191 vessels were approved and agreements were executed for 
all of these vessels. 

Section 9 (c) (2), as contrasted with other provisions relating to 
adjustment of prior sales under section 9, involves the possibilities of 
future transactions between the United States and a vessel owner in 
respect to vessels, the prices of which have been adjusted under sec- 
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tion 9. During any nationa] emergency or war, the Secretary of 
‘Commerce may requisition or acquire under section 902 of the Mer- 
chant Marine Act, 1936, as amended, the use of vessels documented 
under the laws of the United States. In the event the Secretary does 
acquire such use of a vessel, the price of which was adjusted under 
‘section 9, the liability of the United States for the use or the loss of 
such vessel would be limited as provided in section 9 (c) (2), instead 
of under such section 902. 

The liability of the United States for loss of the vessel under charter, 
where there has been a section 9 adjustment of the price, is to be 
determined on the basis of the statutory sales price as of the date of 
the enactment of the 1946 act, and depreciated to the date of the loss 
at the rate of 5 percent per annum. Other vessels bought under the 
Merchant Ship Sales Act of 1946 are sunject to the compensation 
provisions of section 902 of the Merchant Marine Act, 1936. 

The liability of the United States for use of the vessel under charter, 
where there has been a section 9 price adjustment, shall not exceed 
15 percent per annum of the statutory sales price under the 1946 
Ship Sales Act. This corresponds to the minimum charter hire rate 
charged under section 5 of the 1946 act for charter of war-built vessels 
to citizens of the United States. However, no such limitation was 
placed on charter hire to be paid by the United States in respect of 
war-built vessels sold to citizens under the 1946 act as contrasted 
with war-built vessels price adjusted under the 1946 act. A similar 
limitation was prescribed in section 9 (c) (3), effective as to uses by 
the United States of section 9 price adjusted vessels prior to the end 
of the May 27, 1941, national emergency [April 28, 1952], pursuant 
to charters made on and after March 8, 1946. The overlapping 
between subsection (c) (2) and subsection (c) (3) was made a moot 
matter by the termination of the national emergency, but there does 
remain a question as to whether the limitation in subsection (c) (2) 
was not inadvertently written to continue indefinitely in the future 
as to contracts made after March 8, 1946, in contrast with contracts 
made and in effect on March 8, 1946. 

The bill would place the liability of the United States with respect 
to charter of price adjusted vessels under section 902 of the 1936 act; 
i. e., the same basis as its liability in the case of charter or loss of a 
war-built vessel sold under the Merchant Ship Sales Act of 1946. 
It may be noted that the Congress yoted down a proposal to amend 
the bill which became the Merchant Ship Sales Act of 1946, to provide 
a special charter use and loss limitation upon vessels sold under the 
1946 act. 

The question of policy involved in the bill is peculiarly a matter of 
legislative policy for determination by the Congress under the circum- 
stances. We have no objection to your favorable consideration of the 
‘bill, in view of the history and purpose of the provision of law pro- 
posed to be rendered inoperative as to future charters only. 

The Bureau of the Budget has advised us that there is no objection 
‘to the submission of this report to your committee, but in the opinion 
of the Bureau of the Budget “it would appear that the ship owners 
knowingly accepted these limitations to obtain adjustments in sales 
price. We are inclined to believe that the retroactive changing of 
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the statutory basis of contracts voluntarily entered into is unsound in 
principle.” 
Sincerely yours, 
Srnctatr WEEKs, 
Secretary of Commerce. 





ComMpTROLLER GENERAL OF THE UNITED STATES. 
Washington 25, May 22, 1926. 

B-115402. 

Hon. Hersert C. Bonner, 


Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 


Dear Mr. CuatrMan: Reference is made to your letter of May 15, 
1956, enclosing copies of S. 3113, 84th Congress, 2d session, entitled 
“An act to amend section 9 (c) (2) of the Merchant Ship Sales Act of 
1946, as amended” and inviting our views on the proposed legislation. 

S. 3113 would make inapplicable after the date of its enactment the 
restrictive limitations imposed by section 9 (c) (2) of the Merchant 
Ship Sales Act of 1946 (50 U. S. C. App. 1742), upon those who 
purchased war-built vessels from the former Maritime Commission 
under the provisions of the Merchant Marine Act of 1936, as a con- 
dition for downward adjustments in the purchase prices of such 
vessels. The restrictions proposed to be removed provide, generally, 
that the Government’s liability for “use” of the vessels shall not exceed 
15 percent per annum of the statutory sales prices, determined as of 
March 8, 1946, and that compensation for the loss of such vessels 
while under such charter parties shall be their statutory sales prices, 
less depreciation at the rate of 5 percent per annum to the date of loss. 
The removal of these restrictions would permit the owners of these 
vessels to receive charter hire in excess of 15 percent per annum of the 
statutory sales prices and to receive “just compensation” under 
section 902 of the Merchant Marine Act, 1936, for their use or loss, 
without regard to their contractual agreements. 

It appears that 264 war-built vessels sold under the 1936 act were 
eligible to apply for adjustments under section 9 of the 1946 act. No 
applications were filed for section 9 adjustments on 60 of those vessels 
and, of the 204 applications received, 13 were withdrawn. Adjust- 
ment agreements have been made on the remaining 191 applications 
and each such agreement incorporated verbatim the provisions of 
sections 9 (c) (2) and 9 (c) (3) of the 1946 act. It may be noted that 
section 9 (c) (3) became ineffective with the end of the national 
emergency on April 28, 1952. The reasons why no purchase price 
adjustments were requested on 73 of the vessels are a matter of con- 
jecture but we suggested in our report of July 8, 1953, to your com- 
mittee on a similar bill (S. 1918, 83d Cong.) that the purchasers who 
declined to apply therefor may have been influenced by their desires 
not to be committed to the restrictive limitations which would be 
removed by S. 3113. Another obvious reason for a purchaser not ap- 
plying for the section 9 adjustment would be an unfavorable balance 
to the operator under the provision of section 9 (b) (6) which requires 
a credit to the Government for its charter of the ‘‘use”’ of the war- 
built vessel as compared with the charter hire the operator would 
have received for the vessel it traded in. However, it is to be not 
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that not all war-built vessels necessarily involved any chartering to the 
Government subsequent to their purchase. In any event, it seems 
reasonable to speculate that if a removal of the restrictive limitations 
is considered equitable to those who applied for and received section 
9 adjustments, the equities likewise would appear to require reestab- 
lishing for a limited time an opportunity for the purchasers of the 73 
vessels, on which adjustments of the purchase prices were not made, 
to apply for such adjustments. 

Section 9 of the 1946 act established the formula for determining 
the adjustment of the sales prices of war-built vessels and specified 
the restrictions and conditions applicable thereto. The application 
for the adjustment was, of course, voluntary on the part of the 
purchaser, 

In summary, the matter involves weighing the unsoundness in 
principle of changing the terms of valid contracts voluntarily en- 
tered into against the inequity complained of by the proponents of 
this bill, namely, that purchasers of war-built vessels bought after 
March 8, 1946, were not required to accept the restrictive limita- 
tions imposed upon those who purchased prior to that date and re- 
ceived purchase price reductions under section 9. 

Aside from the foregoing comments and information, the proposed 
legislation involves a matter of policy in which we are not directly 
concerned and we make no recommendation in the matter. 

Sincerely yours, 
JoserH CAMPBELL, 
Comptroller General of the United States. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill as 
reported, are shown as follows (new matter is printed in italics, matter 
proposed to be omitted in brackets, existing law in which no change 
is proposed is shown in roman): 


MercHant Sup Sates Act or 1946, ApsustMENT ror Prior Sates 
To CITIZENS 


Sec. 9. (c) (2) the liability of the United States for use (exclusive 
of service, if any, required under the terms of the charter) of the 
vessel on or alter the date of the enactment of this Act under any 
charter party shall not exceed 15 per centum per annum of the statu- 
tory sales price of the vessel as of such date of enactment; and the 
liability of the United States under any such charter party for loss of 
the vessel shall be determined on the basis of the statutory sales price 
as of the date of the enactment of this Act, depreciated to the date 
of loss at the rate of 5 per centum per annum: Provided, That the 
provisions of this subsection (c) (2) shall not apply to any such charter 
party executed on or after the date of enactment of this amendatory 
proviso; and the Secretary of Commerce is directed to modify any adjust- 
ment agreement to the extent necessary to conform to the provisions of this 
amendatory proviso; and 
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AUTHORIZING THE DEMOLITION AND REMOVAL OF CERTAIN 
GREENHOUSES AND OTHER STRUCTURES ON SQUARE 576 WEST 
IN WASHINGTON, D. C., AND THE CONSTRUCTION OF OTHER 
FACILITIES IN PLACE THEREOF, AT THE BOTANIC GARDEN 
NURSERY 





Jury 23, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Jones of Alabama, from the Committee on Public Works, sub- 
mitted the following 


REPORT 


[To accompany 8. 3881] 


The Committee on Public Works, to whom was referred the bill 
(S. 3881) authorizing the demolition and removal of certain green- 
houses and other structures on square 576 west in Washington, D. C., 
and the construction of ther facilities in place thereof, at the Botanic 
Garden nursery, and for other purposes, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

The purpose of S. 3881 and the facts which recommend its enactment 
are set forth below in the language which is quoted from Senate Report 
No. 2382 filed by the Committee on Rules and Administration of the 
Senate: 


This measure would authorize the appropriation of $587,000 
for the purpose of demolishing and removing all existing 
greenhouses and other structures situated west of the present 
Botanic Garden conservatory on square 576 bounded by 
Maryland Avenue, Second Street, Independence Avenue, 
and Third Street SW, and their replacement with like, 
modern buildings at the Botanic Garden nursery on the 
grounds known as Poplar Point adjacent to the South 
Capito! Street Bridge. Construction at the nursery would 
also include a new boilerhouse. 

The present greenhouses on square 576 contain the 
garden’s famous orchid collection, miscellaneous plants 
and palms, and the bedding stock for the outdoor grounds. 
Other structures on the same square are used for storage, 
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BOTANIC GARDEN NURSERY, WASHINGTON, D. C. 


workshops, a garage, and as soil and fertilizer sheds. The 
major portion of the greenhousees and the other buildings 
are more than 75 years old and are now in poor condition 
despite many alterations, repairs, and remodeling in the 
ast. 

In the stuccoed building on the southwest corner of the 
square, the wooden girders carrying the floor joists are 
starting to split at one point of support. The frame building 
on Third Street is rotting at the street-floor line. Its roof is 
decayed and has settled about 16 inches in one place and is 
now supported on temporary wooden posts. Another roof 
on this street has settled about 6 inches in the center of the 
span and is also supported on wooden props. The one-story 
brick buildings along Maryland Avenue are out of line, 
vertically and horizontally. Some of the walls overhang 3 
inches, in other spots they batter 2 inches. In many places 
there is no mortar in the joints and the bricks can be taken 
out of the wall by hand. All the cornices and eave boards on 
the Maryland Avenue buildings are decayed and the roofs 
held in place by either wooden posts or lally columns. 

The structures, as a whole, constitute a hazard to the 
employees of the Botanic Garden as well as to the many 
tourists who are constantly visiting them. Cleared, their 
site would be landscaped into a park. 

The estimate of $587,000 would demolish the buildings 
described, and construct, as their replacement, 8 green- 
houses each 32 feet wide by 121 feet long, with a \-pitch 
glass roof, on the Poplar Point grounds. Part of the orchid 
collection would be moved to these greenhouses, the rest 
left in the present conservatory on Maryland Avenue. The 
boilerhouse at Poplar Point would be in the nature of a 
service building 16 feet wide and 250 feet long, having brick 
walls and a fireproof roof, and containing workrooms, a 
garage, lockers, soil rooms, and the boilerroom. 

This proposed legislation has the unanimous recomenda- 
tion of the Joint Committee on the Library under which the 
Botanic Garden has functioned since 1856. The amend- 
ments added to it by the Committee on Rules and Adminis- 
tration change the title and make certain minor corrections 
in the resolutions’ text. 
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THEODORE ROOSEVELT BRIDGE 





JuLy 23, 1956.—Ordered to be printed 





Mr. Davis of Georgia, from the committee of conference, submitted 
the following 


CONFERENCE REPORT 


{To accompany 8. 2568] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the House to the bill (S. 2568) to amend 
title I of the Act entitled “An Act to authorize and direct the con- 
struction of bridges over the Potomac River, and for other purposes”’, 
having met, after full and free conference, have agreed to recommend 
and do recommend to their respective Houses as follows: 

That the House recede from its,amendments numbered 2 and 3. 

That the Senate recede from its disagreement to the amendment of 
the House numbered 1, and agree to the same. 


James C. Davis, 
Joun Bett WILuIAMs, 
JoreL T. Broyai.u, 

° Managers on the Part of the House. 
AtAN BIBLE, 
J. ALLEN FrearR, ZJr., 
J. GLENN BEALL, 

Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the House 
to the bill (S. 2568) to amend title I of the act entitled “An act to 
authorize and direct the construction of bridges over the Potomac 
River, and for other purposes,” submit the following statement in 
explanation of the effect of the action agreed upon by the conferees 
and recommended in the accompanying conference report: 

Amendment No. 1: This amendment provided that the bridge to 
be constructed should be a six-lane bascule span bridge. The Senate 
recedes. 

Amendment No. 2: This amendment struck out the provision of 
the Senate bill that the general location of the bridge, approacties, 
interchanges, and connecting roads on lands under the jurisdiction 
of the Secretary of the Interior shall be subject to his approval. The 
Houses recedes. 

Amendment No. 3: The Senate bill provided that the Secretary of 
the Interior shall retain control and jurisdiction over certain park 
lands in the vicinity of the bridge. The House amendment provided 
that the Secretary should retain such jurisdiction only upon completion 
of the bridge. The House recedes. 

James C. Davis, 

Joun Bett WiLLIAMs, 

Jor, T. Broyui ty, 
Managers on the Part of the House. 
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FREE ENTRY OF CERTAIN STAINED GLASS 





Juuy 23, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Mitts, from the Committee on Ways and Means, submitted the 
following 


REPORT 


[To accompany H. R. 10957, 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 10957) to provide for the free entry of certain stained glass or 
prefabricated panels of stained glass imported for use in the con- 
struction of a new sanctuary and auxiliary buildings for the First 
Presbyterian Church of Stamford, Conn., having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE 


The purpose of H. R. 10957 is to provide for the free entry of 
certain stained glass or prefabricated panels of stained glass imported 
for use in the First Presbyterian Church of Stamford, Conn. 


GENERAL STATEMENT 


Paragraph 1810 of the Tariff Act of 1930, as amended, presently 
provides for the free entry of— 


* * * works of art * * * including stained or painted 
window glass or stained or painted glass windows which are 
works of art when imported to be used in houses of worship, 
valued at $15 or more per square foot * * *. 


Information received from the Tariff Commission indicates that cur- 
rently most stained glass used for churches is valued at over $15 per 
square foot and therefore is admitted free of duty under paragraph 
1910. 

Your committee’s bill would direct the Secretary of the Treasu 
to admit free of duty any stained glass or any prefabricated panels 
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consisting of stained glass set in reinforced concrete with fastening 
devices which may be imported, within the time specified, for use in 
the construction of a new sanctuary and axuiliary buildings for the 
First Presbyterian Church of Stamford, Conn. The bill provides for 
a period of 12 months from date of enactment within which such glass 
or —— may be admitted free of duty. 

our committee is unanimous in recommending enactment of 
H. R. 10957. 
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PROVIDING FOR DUTY-FREE ENTRY OF CERTAIN 
MOSAICS 





Juty 23, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Macurowicz, from the Committee on Ways and Means, sub- 
mitted the following 


REPORT 


[To accompany H. R. 11035) 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 11035) to provide for the duty-free entry of mosaics designed 
for the use of any corporation or association organized and operated 
exclusively for religious purposes, having considered the same, report 
favorably thereon with amendments and recommend that the bill, 
as amended, do pass. 

The amendments are as follows: 

Page 1, line 6, after “shrines,” insert ‘‘mosaics,’’. 

Page 1, line 7, strike out “mosaics”. 

Page 2, strike out lines 3 and 4, and insert: 


This Act shall apply to articles entered, or withdrawn from 
warehouse, for consumption on or after the date of enactment 
of this Act, and to mosaics covered by entries or withdrawals 
which have not been liquidated or the liquidation of which 
has not become final on such date of enactment. 


PURPOSE 


The purpose of H. R. 11035 is to amend paragraph 1774 of the 
Tariff Act of 1930, as amended, so as to permit the duty-free entry of 
mosaics imported in good faith for the use of any corporation or 
association organized and operated exclusively for religious purposes. 


GENERAL STATEMENT 


Paragraph 1774 of the Tariff Act of 1930, as amended, presently 
provides for the duty-free entry of altars, pulpits, communion tables, 
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baptismal fonts, shrines, or parts of any of the foregoing, and statuary, 
when imported in good faith for the use of, either by order of, or for 
presentation (without charge) to, any corporation or association or- 
ganized and operated exclusively for religious purposes. 

Under present law, works in mosaic are not exempt from duty, when 
imported for use by religious institutions. A marble mosaic floor 
was not considered to be free of duty as a part of an altar or shrine 
for the purpose of paragraph 1774. Also, works in mosaic have been 
held not to be “‘works of art” for the purposes of paragraph 1810 of 
the Tariff Act, which accords duty-free treatment to works of art 
imported for presentation to any incorporated religious society. 

As indicated, the purpose of your committee’s bill is to provide for 
the duty-free entry of works in mosaic, or parts thereof. Thus the 
bill includes not only works in mosaic such as are used in churches 
for the decoration of ceilings, walls, or floors, but also parts of mosaic 
works. 

The Tariff Commission has advised your committee that European 
artisans, particularly the Italians, produce very fine examples of 
works in mosaics for use in churches and that— 


although there is some domestic production of the highly 
artistic types of mosaic works suitable for church use, this 
production is small relative to the rather extensive mosaic 
work which is done in commercial buildings. 


Your committee’s bill would apply to articles entered, or withdrawn 
from warehouses for consumption on or after the date of enac m:nt 
and to mosaics covered by entries or withdrawals which have not been 
liquidated or the liquidation of which has not become final on the 
date of enactment. 

The departmental reports received by your committee on H. R. 
11035 were favorable. The Treasury Department advises that no 
unusual administrative difficulties are anticipated under the proposed 
legislation. The amendments made by your committee accord with 
suggestions of the Treasury Department and the Tariff Commission. 

Your committee is unanimous in urging favorable action on 
H. R. 11035. 

CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


PARAGRAPH 1774 or THE TarirF Act or 1930 


TITLE II—FREE LIST 


Sec. 201. That on and after the day following the passage of this 
Act, except as otherwise specially provided for in this Act, the articles 
mentioned in the following paragraphs, when imported into the United 
States or into any of its possessions (except the Virgin Islands, Ameri- 
can Samoa, Wake Island, Midway Islands, Kingman Reef, Johnston 
Island, and the island of Guam), shall be exempt from duty: 
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SCHEDULE 16 
Paragraph 1601. * * * 
. * 


* * * * * 


Paragraph 1774. Altars, pulpits, communion tables, baptismal fonts, 
shrines, or parts of any of the foregoing, mosaics and statutory (except 
casts of plaster of paris, or of compositions of paper or papier-mache), 
imported in good faith for the use of, either by order of or for presenta- 
tion (without charge) to, any corporation or association organized and 
operated exclusively for religious purposes. 
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PROVIDING COMPENSATION FOR CERTAIN PROPERTY LOSSES IN 
CERTAIN RESERVOIR PROJECTS AND FOR THE REPLACEMENT 
OF SCHOOL FACILITIES OF THE POLLOCK INDEPENDENT SCHOOL 
DISTRICT, POLLOCK, 8. DAK., ACQUIRED BY THE UNITED STATES 
FOR THE OAHE DAM AND RESERVOIR 





Juty 23, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Davis of Tennessee, from the Committee on Public Works, sub- 
mitted the following 


REPORT 
[To accompany S. 2093) 


The Committee on Public Works, to whom was referred the bill 
(S. 2093) to authorize the Secretary of the Army, acting through the 
Corps of Engineers, to undertake certain public works and grant com- 
pensation for certain property damages as a result of the construction 
of the Oahe, Gavins Point, and Fort Randall Dams and Reservoir 
projects, Missouri River, having considered the same, report favor- 
ably thereon with amendments and recommend that the bill do pass. 

The amendments are as follows: 


Strike out all after the enacting clause and insert the following: 


That the Secretary of the re Bh authorized and directed to pay to any bona 
fide lessee or permittee owning improvements situated on a railroad right-of-way 
or on Indian tribal land the fair value, as determined by the Secretary, or by a 
court of competent jurisdiction, of any such improvements which will be rendered 
inoperative or be otherwise adversely affected by the construction of the Gavins 
Point, Fort Randall, and Oahe Dams and Reservoir projects on the Missouri River. 

Sec, 2. The Secretary of the Army is authorized and directed to pay to the 
Pollock Independent Sehool District No. 3, Pollock, South Dakota, an amount 
equal to the difference between the sum paid for the taking of school facilities of 
said school district in the condemnation proceeding entitled ‘‘Untted States of 
America, Plaintiff, v. 10.00 Acres of Land, etc., ye Civil No. 682nd, filed 
in the United States District Court for the Dis of South Dakota, Northern 
Division, on May 7, 1956, and the actual cost of replacing the school facilities so 
acquired as the Besse shall find to be reasonable: Provided, however, That in 
pede shall the additional amount paid pursuant to this authorization exceed 


Sec. 3. The Secretary of the Army is authorized to provide the funds necessary 
to carry out the provisions of this Act from any moneys appropriated for the 
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construction of the Oahe, Gavins Point, and Fort Randall Dams and Reservoir 
projects; Provided, however, That in no event shall the amount so expended 
exceed $550,000. 


Amend the title so as to read: 

An Act to provide compensation for certain pronerty losses in certain reservoir 
projects and for the replacement of school facilities of the Pollock Independent 
School District, Pollock, South Dakota, acquired by the United States for the 
Oahe Dam and Reservoir. 

PURPOSE OF THE BILL 


The purpose of S. 2093 is to authorize the Secretary of the Army, 
acting through the Corps of Engmeers, to compensate for certain 
consequential damages resulting from the construction of dams and 
reservoirs as a part of the Missouri River Basin project, and where 
existing Federal laws do not permit equitable compensation with 
respect to such damages. 


GENERAL STATEMENT 


The Corps of Engineers is presently engaged in construction of the 
Missouri River Basin program for purposes of navigation, irrigation, 
hydroelectric power development and control of floods from Sioux 
City downstream to the mouth of the Missouri River. ‘The reservoirs 
included in the program will create a chain of large lakes extending 
through South and North Dakota and into Montana. 

In South Dakota there are three major dams presently under 
construction. The Fort Randall Dam is nearing completion and the 
Gavins Point Dam is scheduled for closure at a very early date. 
The largest of the projects, the Oahe Dam, is under construction. 
The dam site is located immediately upstream from the State capital 
in central South Dakota, and will create a reservoir of about 24 nition 
acre-feet, extending upstream 200 miles to Bismarck, the capital of 
North Dakota. 

PROBLEMS CREATED 


A large portion of the area required for the reservoirs consists of 
Indian tribal lands. Other minor areas consist of townsites where 
buildings and structures have been erected on railroad rights-of-way 
by easements. The Corps of Engineers state that they are authorized 
to acquire property that would be inundated by the reservoirs, but 
are without authority to purchase buildings or structures located on 
Indian tribal lands, or railroad rights-of-way by leases, licenses, or 
permits. These easements have been fully recognized although they 
are revokable. The permittee who constructed buildings on tribal 
land or on railroad right-of-way expected to remain there for the life 
of the building, dealing only with the landowner. Such property is 
now being taken by the United States in certain instances through 
no fault or failure on the part of the landowner or the person holding 
the easement. 

Operation of the Oahe Reservoir would necessitate the relocation 
or abandonment of the small town of Pollock, 8. Dak. The town is 
being relocated on a new townsite outside the effects of the reservoir, 
with all its community facilities. The Corps of Engineers has 
authority to make a settlement. with the Pollock Independent School 
District for the school facilities in the reservoir area, but its authority 
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is limited to payment to the school district for the depreciated value 
of the present school building based upon its original cost. It is 
recognized that a school building built several years ago could not be 
duplicated today even at the total amount of its original cost at the 
time of construction. 

DISCUSSION 


The committee held hearings on S. 2093 and a companion measure, 
H. R. 7561, on June 7, 1955. Representatives of the Corps of Engi- 
neers testified that the Department of the Army would have no 
objection to section 1 (a) (1) and section 1 (a) (2) of S. 2093 but is 
opposed to other provisions of the bill. The committee accordingly 
amended the bill by striking out all after the enacting clause and 
substituting new language to provide— 

(1) For payment to any bona fide lessee or permittee owning 
improvements situated on a railroad right-of-way or on Indian 
tribal land, in connection with the Gavins Point, Fort Randall, 
and Oahe Dam projects, and 

(2) For payment to the Pollock, S. Dak., Independent School 
District, an amount equal to the difference between the sum 
paid for the taking of school facilities of said school district in 
the condemnation proceeding filed in the United States District 
Court for the District of South Dakota, Northern Division, on 
May 7, 1956, and the actual cost of replacing the school facilities 
so acquired as the Secretary finds to be reasonable, such addi- 
tional amount not to exceed $200,000. 

The committee recommends enactment of S. 2093 as amended. It 
believes that the adopted amendments will protect the Government’s 
interests and insure the most economical but fair method of settlement 
of the property damages resulting from the huge program of develop- 
ment of the Missouri River Basin program. 

The letter from the Department of the Army commenting on S. 
2093 is set forth below and herein made a part of this report: 


DEPARTMENT OF THE ARMY, 
Washington, D. C., February 2, 1956. 
Hon. Cuarites A. BucKktey, 
Chairman, Committee on Public Works, 
House of Representatives. 

Dear Mr. CrarrmMan: Reference is made to your request for the 
views of the Department of the Army with respect to S. 2093, 84th 
Congress, to authorize the Secretary of the Army, acting through the 
Corps of Engineers, to undertake certain public works and grant 
compensation for certain property damages as a result of the construc- 
tion of the Oahe, Gavins Point, and Fort Randall Dams and Reservoir 
projects, Missouri River, 

The Department of the Army has considered the above-mentioned 
bill. The purposes of the bill are set forth below, together with the 
views of this Department with réspect to each individual provision. 

Section 1 (a) (1) provides for payment to any bona fide lessee or 
permittee owning improvements situated on a railroad right-of-way 
or on Indian tribal land, in connection with the Gavins Point, Fort 
Randall, and Oahe Dam projects. This Department has no objection 
to this provision. 
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Section 1 (a) (2) provides for payment to the Pollack, S. Dak., 
Independent School District, of a sum not to exceed $400,000 as may be 
required to reestablish elementary and high school facilities, in con- 
nection with Oahe Dam. The appraised value of the school as ap- 
proved by the Department is $200,000. The estimated cost of 
suitable replacement facilities was understood at one time to be 
$325,000, but apparently there is a more recent estimate approximating 
the amount referred to in the bill. Legally, this Department could 
recommend payment of $200,000 only. 

Section 1 (b) (1) provides for constructing suitable sewer facilities 
at St. Joseph’s Indian School, Chamberlain, 8. Dak., at not to exceed 
$35,000, in connection with the Fort Randall Dam. Operations of 
the Fort Randall Reservoir will not interfere with the operation of the 
sewage plant. There will be no interference with the discharge of 
sewage since the elevations of the outlets are above maximum oper- 
ating level of the reservoir. If the extreme reservoir level should be 
reached, the outlet would be slightly submerged but would continue to 
function without ill effect. Accordingly, there appears no basis, 
attributable to Fort Randall Reservoir, which would permit participa- 
tion by the Federal Government in the construction of sewerage 
facilities at St. Joseph’s School. This Department is opposed to 
section 1 (b) (1). 

Section 1 (b) (2) and (3) provides for sewer facilities at not to exceed 
$120,000 snd water facilities not exceeding $25,000 at Fort Pierre, 
S. Dak., and sewer facilities at not to exceed $210,000 at Pierre. 
These cities are located about 60 miles above the upper limits of Fort 
Randall Reservoir pool and 8 miles below Oahe Dam. Accordingly, 
there could be no adverse effect from these projects at either of these 
locations. This Department is opposed to section 1 (b) (2) and (8). 

Section 1 (c) provides for reimbursement of business and industrial 
firms for expenses necessarily incurred by them in moving to new 
locations necessitated by construction of Oahe, Gavins Point and 
Fort Randall Dams. It is the position of this office that the reim- 
bursement for moving expenses should be on the same basis on all 
projects, whether for civil or military purposes. Accordingly, in 
view of section 513 of the military construction act of 1955, Public 
Law 161, which repeals previous limitations on matters such as this 
and applies to military and civil public works, it is suggested that this 
section providing for special treatment in these projects be deleted 
from the bill. 

This Department is unable to estimate the cost of meeting the 
requirements in section 1 (a) (1) and 1 (c). 

Attention is invited to an inadvertent error in the bill in that the 
word “‘to”’ in line 1, page 2 should be “‘or’’. 

The Bureau of the Budget advised that there would be no objection 
to the submission of a similar report on a companion bill, H. R. 7561. 

Sincerely yours, 
Witser M. Brucker 
Secretary of the Army. 


O 
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DREN’S PHONOGRAPH RECORDS RETAILING FOR 25 
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Juty 23, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed. 





Mr. Coorprr, from the Committee on Ways and Means, submitted 
the following 


REPORT 


[To accompany H. R. 8905} 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 8905) to amend section 4141 of the Internal Revenue Code of 
1954 for the purpose of repealing the manufacturers excise tax on 
children’s phonograph records retailing for 25 cents or less, havi 
considered the same, report favorably thereon with an amendment an 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert: 


That section 4141 of the Internal Revenue Code of 1954 is amended— 
(1) by inserting immediately after “Phonograph records” the following: 
“except records to sell at retail for 25 cents or less’’ and 
(2) by adding at the end thereof the following new sentence: ‘In deter- 
mining the retail price of a phonograph record, for purposes of this section 
regard shall be had to the ordinary retail price of such record in its principal 
market.” 

Sec. 2. The amendments made by this Act shall be effective only with respect 
to phonograph records sold by the manufacturer, producer, or importer thereof 
on or after the first day of the first month which begins more than ten days after 
the date of enactment of this act. 


I. PURPOSE OF BILL 


The bill amends section 4141 of the Internal Revenue Code of 1954, 
which imposes a 10 percent excise tax on the sale of radio and televi- 
sion sets, phonographs and records, by removing from the items sub- 
ject to tax records which sell at retail for 25 cents or less. 
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II, REASONS FOR BILL 


The tax imposed by section 4141 applies to all phonograph records, 
irrespective of price or the purposes for which sold. Your committee’s 
attention has been called to the fact that phonograph records selling 
at retail for 25 cents or less are primarily designed for children. In 
the Revenue Act of 1941, and again in the Revenue Act of 1951, it 
was provided that the excise tax on sporting goods would not apply 
to specific sizes or types of articles which are used predominantly b 
children. Your committee believes the excise tax on semeeytc abe 
records likewise should not apply to children’s records. 

The bill provides that the tax imposed by section 4141 will not 
apply to phonograph records to sell at retail for 25 cents or less. In 
determining the retail price of a phonograph record, regard shall be 
had to the ordinary retail price of the record in its principal market. 

Your committee intends that the tax will not apply in the case of 
records manufactured and designed to sell at a price of 25 cents or 
less in the ordinary course of retail trade, as distinguished from special 
prices of 25 cents or less resulting from quantity discounts, closeouts, 
etc. 

The amendments made by the bill will be effective only with respect 
to phonograph records sold by the manufacturer, producer, or importer 
on or after the Ist day of the 1st month which begins more than 10 
days after the date of enactment of the bill. 

This bill has been reported unanimously by your committee, 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (new matter is printed in italics, 
existing law in which no change is proposed is shown in roman): 


Section 4141 or THE INTERNAL REVENUE Cope or 1954 


SEC. 4141. IMPOSITION OF TAX. 

There is hereby imposed upon the sale by the manufacturer, pro- 
ducer, or importer of the following articles (including in each case 
parts or accessories therefor sold on or in connection with the sale 
thereof), a tax equivalent to 10 percent of the price for which so sold: 

Radio receiving sets. 

Automobile radio receiving sets. 

Television receiving sets. 

Automobile television receiving sets. 

Phonographs. 

Combinations of any of the foregoing. 

Radio and television components. 

Phonograph records, except records retailing for 25 cents or less. 
Except in the case of radio and television components and phupperpn 
records, the tax imposed by this section shall apply only to articles 
of the entertainment type. 


O 
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Mr. Cooper, from the Committee on Ways and Means, submitted the 
following 


REPORT 


[To accompany H. R. 11747] 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 11747) to amend section 223 of the Revenue Act of 1950 so 
that it will apply to taxable years ending in 1954 to which the Inter- 
nal Revenue Code of 1939 applies, having considered the same, report 
eo thereon without amendment and recommend that the bill 
do pass. 


PURPOSE OF THE BILL 


H. R. 11747 modifies the application of section 502 (f) of the 
Internal Revenue Code of 1939 to provide that personal holding 
company income is not to include rents received during taxable years 
ending after December 31, 1945, to which the Internal Revenue Code 
of 1939 applies, if the rents are for the use of property of a corporation 
where the lessee uses the property in the operation of a bona fide 
commercial, industrial, or mining enterprise. The same treatment 
was provided for years ending before January 1, 1954, by the Revenue 
Act of 1950 and by Public Law 370 (84th Cong.) and somewhat 
similar treatment is provided by the Internal Revenue Code of 1954 
for years beginning after December 31, 1953, and ending after August 
16, 1954. 

REASONS FOR BILL 


Both the 1939 and 1954 codes provide that if a closely held corpo- 
ration receives most of its income from such sources as dividends, 
interest, certain rents, and royalties, indicating that the company is 
being used as an “incorporated pocketbook,” it is designated for tax 
purposes as a personal hold ng company. Generally, such a company, 
in addition to paying the regular corporate income taxes, is subject to 
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an additional penalty tax at the rate of 75 percent or 85 percent on 
its undistributed income. 

Included in personal holding company income under section 502 
(f) of the 1939 code (sec. 543 (a) (6) of the 1954 code) are amounts 
received for the use of the corporation’s property where 25 percent or 
more of the stock of the corporation is held by the individual renting 
the corporate property. However, the Revenue Act of 1950 provided 
an exception to this rule for taxable years ending after 1945 and before 
1950. The exception provided that personal holding company in- 
come, despite this 25-percent rule, was not to include property leased 
by a corporation to an individual if he used the property in the 
operation of a bona fide commercial, industrial, or mining enterprise. 
The Senate Finance Committee’s report on the Revenue Act of 1950 
indicated that this exception to the general 25-percent rule was pro- 
vided because— 


* * * through a set of fortuitous circumstances, corpora- 
tions have become closely held and also have rented most of 
their assets for use in the operation of businesses to the 
individuals holding the stock of the companies. Thus, 
unwittingly the corporations have become personal holding 
companies and subject to the penalty tax. 


This same problem was recognized in the Internal Revenue Code 
of 1954 with respect to taxable years beginning after December 31, 
1953, and ending after August 16, 1954. In this case, however, the 
exception to the 25-percent rule is expressed in somewhat different 
terms. For 1954 and subsequent years the 25-percent’ rule with 
respect to use of corporate property by a shareholder is to apply only 
to a corporation which has personal holding company income (wholly 
apart from rents or other compensation for the use of property) in 
excess of 10 percent of its grossincome. The report of your committee 
on the Internal Revenue Code of 1954 indicates that this amendment 
is designed to take care of hardship cases which frequently arise where 
a corporation rents property to its principal stockholders. Your 
committee’s report on the 1954 code states: 


In the absence of appreciable amounts of other invest- 
ment income, rental income received from shareholders does 
not constitute a tax avoidance problem. 


Public Law 370, 84th Congress, amended the Revenue Act of 1950 
to extend the exemption from section 502 (f) of the 1939 code to 
taxable years ending before January 1, 1954. This was intended to 
remove the anomalous situation whereby the rental of property by a 
company of its principal stockholders is permitted in certain cases 
with respect to the years 1946 through 1949 and for 1954 and subse- 
quent years, but was classified as personal holding company income for 
the years 1950 through 1953. It was the intention of Public Law 370 
to remove completely this anomaly for all years intervening between 
the 1950 action and the Internal Revenue Code of 1954. 

By an oversight, however, the rule provided by the Revenue Act 
of 1950 was not by Public Law 370 made applicable to those years 
ending after December 31, 1953, which are not covered by the 1954 
code. In this area, for example, are fiscal years beginning in 1953 
and ending in 1954. 
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EXPLANATION OF BILL 


The bill provides for any year ending after December 31, 1945, to 
which the 1939 code applies that section 502 (f) of the 1939 code 
(which is the subsection providing that compensation for the use of 
corporate property by a shareholder holding 25 percent or more of 
the stock of the corporation is to be classified as personal holding 
company income) is not to apply with respect to rents received for 
the use by the stockholder in the operation of a bona fide commercial, 
industrial, or mining enterprise of the property of the corporation. 

It is estimated that any revenue loss resulting from the enactment 
of this bill will be negligible. 

This bill has been reported unanimously by your committee. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


SecTion 223 or THE REVENUE Act or 1950 as AMENDED 


SEC. 223. PERSONAL HOLDING COMPANY INCOME. 

Section 502 (f) of the Internal Revenue Code of 1939 (relating to 
use of corporation property by a shareholder) shall not apply with 
respect to rents received during taxable years ending after December 
31, 1945, [and before January 1, 1954,] to which the Internal Revenue 
Code of 1939 applies, if such rents were received for the use by the 
lessee, in the operation of a bona fide commercial, industrial, or 
mining enterprise, of property of the taxpayer 
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Mr. Cooper, from the Committee on Ways and Means, submitted the 
following 


REPORT 
[To accompany H. R. 11834] 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 11834) to allow a charitable deduction for certain bequests, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the bill as amended do pass. 

The amendments are as follows: 

Page 1, line 10, strike out “the”’. 

Page 1, line 12, strike out “by a decedent who died after August 16, 
1954”’. 

Page 2, line 25, strike out “(C)’.” and insert ‘(C).” 

Page 3, strike out lines 1 to 6, inclusive, and insert: 


The affidavit referred to in subparagraph (C) shall be attached 
to the estate tax return of the decedent and shall constitute 
a sufficient basis for the allowance of the deduction under 
this paragraph in the first instance subject to a later dis- 
allowance of the deduction if the conditions herein specified 
are not complied with. 


Page 3, immediately after line 17, add the following: 
Sec. 3. The amendments made by this Act shall apply in 
the case of decedents dying after August 16, 1954. 


I. PURPOSE OF BILL 


The purpose of this bill is to allow a deduction for estate-tax pur- 
poses in the case of certain vier in trust with respect to which no 
deduction is presently allowable. Under this bill, a deduction will 


be allowed to the extent that the donee of a testamentary power of 

appointment over the corpus of the trust declares by affidavit his 

intention, within 1 year of the decedent’s death, to exercise the power 
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in favor of specified charitable organizations and the power is exer- 
cised ‘in the manner stated in the affidavit. . This bill will apply only 
if the donee of the power is over 80 years of age at the time of the 
decedent’s death. 

II. REASONS FOR BILL 


Under present law, a deduction is allowed for estate-tax purposes 
for the amount of a bequest to a corporation organized and operated 
exclusively for religious, charitable, scientific, literary, or educational 
purposes, including the encouragement of art and the prevention 
of cruelty to children or animals, no part of the net earnings of which 
inures to the benefit of any private stockholder or individual, and 
no substantial part of the activities of which is carrying on propa- 
ganda, or otherwise attempting, to influence legislation. This deduc- 
tion also is allowed if an interest passes to such an organization by 
reason of a disclaimer made before the date prescribed for tbe filing 
of the estate-tax return. In some instances, however, it is not feasible 
fora legatee to allow a bequest to pass to charity by disclaiming it. 
For example, in the case of a bequest in trust where the income is 
payable to the surviving spouse of the decedent for life and the 
remainder to whomever the surviving spouse may appoint, the 
holder of the power of appointment could allow the property to pass 
to charity by disclaiming the power only if a charitable organization 
was named as the taker in default. This would be the result even 
if the donee is over 80 years old and has a relatively short life 
expectancy. 

Under this bill, such a donee, if over 80 at the time of the decedent’s 
death, may specify within 1 year after the death of the decedent a 
charitable organization that will receive a portion of the corpus, and 
if the power of appointment is actually exercised in the manner spe- 
cified, the estate of the decedent will receive a deduction for the por- 
tion of the bequest which is transferred to the charitable organization 
in this manner. 

III, EXPLANATION OF BILL 


Section 1 of this bill adds a new paragraph (2) to subsection (b) 
(powers of appointment of section 2055 (transfers for public, chari- 
table, and religious uses) of the 1954 Code. The provision of section 
2055 (b) of present law is designated as paragraph (1). The new 
provision, subsection (b) (2), will apply in certain cases where the 
surviving spouse of the decedent is entitled for life to all of the net 
income from a bequest in trust and has a power of appointment over 
the corpus of the trust exercisable by will in favor of organizations 
described in subsection (a) (2) (corporations organized and operated 
exclusively for religious, charitable, ete., purposes). Under this 
provision, the exercise of the power of appointment in favor of organ- 
izations described in subsection (a) (2) shall be deemed a transfer to 
such organizations by the decedent if: ; 

(A) No part of the corpus of the trust is distributed to a beneficiary 
during the life of the surviving spouse. Thus, if there is any right to 
invade the corpus of the trust during the life of the surviving spouse, 
such right cannot be exercised if this provision is to be applicable. 

(B) The surviving spouse must be over 80 years of age at the date 
of the decedent’s death. 
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“4(C) The surviving Spouse by affidavit executed within 1 year after 
the death of ‘the decedent specified the organizations described in 
subsection (a) (2) in favor of which he intends to exercise the power 
of appointment and indicates the amount or proportion each such 
organization is to receive. Under this requirement the surviving 
spouse must specify the organizations in whose favor he intends to 
exercise the power of appointment and, to the extent that he fails to 
so specify or that he specifies an organization that is not described 
under the provisions.of subsection (ay (2) in effect at the time of the 
decedent’s death, no deduction will be allowed the estate of the 
decedent under this paragraph. However, the affidavit may be con- 
ditional, for example, it, would be appropriate to specify that one- 
third of the corpus of the trust will be distributed to X corporation, 
but if such corporation does not meet certain conditions, such interest 
shall pass to Z university. The affidavit would meet the require- 
ments of this provision if X and Z were organizations described in 
subsection (a) (2). 

(D) The power of appointment is exercised in favor of the organiza- 
tions named in the affidavit and in the amount or proportions specified 
in the affidavit. 

The affidavit referred to will be attached to the estate-tax return 
of the decedent. Any deduction claimed pursuant to this paragraph 
is not subject to disallowance by the Secretary or his delegate until 
the occurrence of some event which makes it certain that the deduction 
is not allowable. 

In determining the amount of the deduction allowable to the estate 
of the decedent, the amount deductible cannot exceed the value of the 
amount of the transfer in trust less the value of the life estate in the 
surviving spouse. If, for example, 90 percent of the corpus is trans- 
ferred to charity in accord with the terms of the affidavit described 
above and the other conditions in the paragraph are satisfied, the 
estate of the decedent will receive a deduction for 90 percent of the 
difference between the value of the bequest and the value of the life 
estate. If the affidavit specifies amounts rather than proportions, 
the deduction will be the amount so specified less the value of the life 
estate, but in no case can the sum of the amounts exceed the value of 
the corpus that would pass to charity if the corpus had been so dis- 
tributed on the date the transfer is valued for estate-tax purposes. 

Section 2 of this bill provides that the period of limitations for 
assessment or collection of the estate tax in respect of the estate of 
the decedent will not expire until 30 days after the expiration of the 
period for assessment or collection of the tax :mposed on the estate 
of the surviving spouse if the decedent claims a deduction for a 
bequest described in section 2055 (b) (2). 

Section 3 of the bill provides that the amendments made by this 
act. will apply in the case of decedents dying after August 16, 1954 
wae was the effective date for the estate-tax chapter of the 1954 
code. 


IV. CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (existing law proposed to be omitted 
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is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Section 2055 or THE InTERNAL REvENUE Cope oF 1954 


SEC. 2055. TRANSFERS FOR PUBLIC, CHARITABLE, AND RELIGIOUS 
USES. 
(a) In Generat.—* * * 
(b) Powers or APPpoINTMENT.— 

(1) GeneRAL RULE.—Property includible in the decedent’s 
gross estate under section 2041 (relating to powers of appoint- 
ment) received by a donee described in this section shall, for 
purposes of this section, be considered a bequest of such decedent. 

(2) SpecIAL RULE FOR CERTAIN BEQUESTS SUBJECT TO POWER OF 
APPOINTMENT.—For the purposes of this section, in the case o 
a bequest in trust by a decedent who died after August 16, 1954, uf 
the surviving spouse of the decedent is entitled for life to all of the 
net income from the trust and such surviving spouse has a power of 
appointment over the corpus of such trust exercisable by will in 
favor of, among others, organizations described in subsection (a) (2) 
such bequest in trust, reduced by the value of the life estate, shall, to 
the extent such power is exercised in favor of such organizations, be 
deemed a transfer to such organizations by the decedent if— 

(A) no part of the corpus of such trust is distributed to a 
beneficiary during the life of the surviving spouse; 

(B) such surviving spouse was over 80 years of age at the 
date of the decedent’s death; 

(C) such surviving spouse by affidavit executed within one 
year after the death of the decedent specifies the organizations 
described in subsection (a) (2) in favor of which he intends to 
exercise the power of appointment and indicates the amount or 
proportion each such organization is to receive; and 

(D) the power of appernemess is exercised in favor of such 
organizations and in amounts or proportions specified in 
the affidavit required under subparagraph (C). 

The affidavit referred to in subparagraph (C) shall be attached to the 
estate tax return of the decedent and shall constitute a sufficient basis for the 
allowance of the deduction under this paragraph in the first instance 
subject to a later disallowance of the deduction if the conditions herein 
specified are not complied with. 


& * + * es * * 


SEC. 6503. SUSPENSION OF RUNNING OF PERIOD OF LIMITATION. 
* . * * + * * 


(e) [Cross Rererences.—] Cerrain Powers or AppointMENT.— 
The running of the period of limitations for assessment or collection of 
any tax imposed by chapter 11 shall be suspended in respect of the estate 
ya decedent claiming a deduction under section 2055 (6) (2) until 30 

ys after the expiration of the # shoes for assessment or collection of the 
tax imposed by chapter 11 on estate of the surviving spouse. 


({) Cross Rererences.—* * * 
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Mr. Aspinaut, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H, R. 1774] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 1774) to 
abolish the Verendrye National Monument, and to provide for its 
continued public use by the State of North Dakota for a State historic 
site, and for other purposes, having met, after full and free conference, 
have agreed to recommend and do recommend to their respective 
Houses as follows: 


Mary the Senate recede from its amendments numbered 1, 3, 4, 
and 5. 


That the House recede from its disagreement to the amendments of 
the Senate numbered 2, and agree to the same. 


Wayne N. AsPINALL, 
Gracie Prost, 
Stewart L. UDALL, 
E. Y. Berry, 
Craic Hosmer, 
Managers on the Part of the House. 
ALAN BIBLE, 
WituraM R. Larrp III, 
W. Kerr Scort, 
Gero. W. MALong, 
FRANK A. BARRETT, 
Managers on the Part of the Senate, 




















STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 1774) to abolish the Verendrye National Monument, 
and to provide for its continued public use by the State of North 
Dakota for a State historic site, and for other purposes, submit the 
following statement in explanation of the effect of the action agreed 
upon and recommended in the accompanying conference report as to 
the amendments to the bill: 

As agreed to by the managers on the part of the House, the confer- 
ence committee version of H. R. 1774 differs from the bill as approved 
by the House in only one respect. 

The House managers have agreed to a Senate amendment to 
section 1 of the House-passed version, which amendment subjects 
the lands authorized to ® conveyed to a reservation to the United 
States of the right to flood such lands in connection with the opera- 
tion and maintenance of the Garrison Dam and Reservoir project. 
This amendment will preserve in the United States the right to exercise 
flowage easement rights over such minimal portion of the lands 
involved as will result from the flooding of a portion of the monument 
lands by the filling of the Garrison Reservoir behind Garrison Dam, 

resently under construction by the United States Corps of Engineers. 
‘Sven with this flooding—at high-water level and at normal pool 
level—of a portion of the monument lands along the north and west 
boundaries thereof, it is noted that the summit of Crow High Butte, 
the monument’s principal feature, will still be 259 feet above maximum 
pool level of the reservoir. 

In all other respects, the conference committee version of H. R. 1774 
is identical to the House-approved bill. 


Wayne N. AsprINALut, 

Gracie Prost, 

Stewart L. UDALL, 

E. Y. Berry, 

Craic Hosmer, 
Managers on the Part of the House. 
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Mr. Cooper, from the Committee on Ways and Means, submitted 
the following 


REPORT 


[To accompany H. R. 12152] 


The Committee on Ways and Means to whom was referred the 
bill (H. R. 12152) to amend the Internal Revenue Code of 1954 to 
provide for the allowance, as deductions, of contributions to medical 
research organizations, having considered the same, report favorably 
sheseon with an amendment and recommend that the bill as amended 

O pass. 


The amendment is as follows: 


Strike out all after the enacting clause and insert: 
That section 170 (b) (1) (A) (iii) of the Internal Revenue Code of 1954 (relating 
to charitable contributions and gifts) is amended by inserted immediately after 
“seetion 503 (b) (5),” the following: “or to a medical research organization 
(referred to in section 503 (b) (5)) directly engaged in the continuous active 
conduct of medical research in conjunction with a hospital if during the calendar 
year in which the contribution is made’ such organization is committed to spend 
such contributions for such research before January 1 of the fifth calendar year 
which begins after the date such contribution is made.” 

Sec. 2, The amendment made by this Act shall apply only with respect to 
taxable years beginning after December 31, 1955. 


I. PURPOSE OF BILL 


The purpose of this bill is to raise the charitable contribution limit 
for individuals from 20 to 30 percent of adjusted gross income in the 
case of certain contributions to medical research organizations in the 
same manner as the limit for contributions to educational institutions, 
hospitals, and churches was increased by the 1954 code. The con- 
tributions to medical research organizations that will qualify under 
this bill are only those made to organizations directly engaged in the 
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continuous active conduct of medical research in conjunction with a 
hospital and only if during the calendar year in which the contribu- 
tion is made such organization is committed to spend such contribu- 
tions for such research before January 1 of the fifth calendar year 
beginning after the date of the contribution. 


II, GENERAL STATEMENT 


Under present law the additional 10 percent of the taxpayer’s 
adjusted gross income which may be allowed as a deduction for 
contributions to “a hospital referred to in section 503 (b) (5)”’ does 
not extend to contributions to medical research organizations referred 
to in section 503 (b) (5) although these organizations may be directly 
engaged in the continuous active conduct of medical research in 
conjunction with a hospital. Under your committee’s bill this re- 
striction would be removed to the extent that an organization which 
is ed in medical research would be treated in the same manner 
as a hospital for purposes of the allowance of deductions by contribu- 
tors who donate to such an organization; however, in order to insure 
that the contribution is actually devoted to medical research, the bill 
would provide that the additional 10 percent be permitted only if 
the organization is committed to spend the contribution for the active 
conduct of medical research in conjunction with a hospital before 
January 1 of the fifth calendar year beginning after the date the 
contribution is made. 

Section 2 provides that the amendment made by this act shall 
apply only with respect to taxable years beginning after December 
31, 1955. 

CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (new matter is printed in italics, 
existing law in which no change is proposed is shown in roman); 


Section 170 or tue INTERNAL REVENUE CopE or 1954 


SEC. 170. CHARITABLE, ETC., CONTRIBUTIONS AND GIFTS. 
(a) Allowance of Deduction.— 
* * . a * * & 


(b) LiurraTions.— 

(1) Inpivipvats.—In the case of an individual the deduction 
provided in subsection (a) shall be limited as provided in sub- 
paragraphs (A), (B), (C), and (D). ; 

(A) SpEctAL RuLE.—Any charitable contribution to— 

(i) a church or a convention or association of churches, 

(ii) an educational organization referred to in section 
503 (b) (2), or 

(iii) a hospital or medical research organization directl 
engaged in the continuous active conduct of medical researc. 
in conjunction with a hospital and such contributions are 
spent by such organization for ee gt beginning 
with the calendar year in which contributions are 
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made and extending over a period of not more than four 
consecutive et referred to in section 503 (b) (5), 
shall be allowed to the extent that the aggregate of such 
contributions does not exceed 10 percent of the taxpayer’s 
adjusted gross income computed without regard to any net 


operating loss carryback to the taxable year under section 
172, 
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PROVIDING FOR THE EXPENSES OF CONDUCTING THE STUDIES 
AND INVESTIGATIONS AUTHORIZED BY HOUSE RESOLUTION 331 
AND HOUSE RESOLUTION 606, 84TH CONGRESS 





Juiy 24, 1956.—Ordered to be printed 





Mr. Friepe.t, from the Committee on House Administration, 
submitted the following 


REPORT 


{To accompany H. Res. 607] 


The Committee on House Administration, to whom was referred 
House Resolution 607, having considered the same. report favorably 
thereon without amendment and recommend that the resolution do 
pass. 
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AUTHORIZING THE SERGEANT AT ARMS OF THE HOUSE 


OF REPRESENTATIVES TO INSURE THE FUNDS OF 
HIS OFFICE 





Juty 24, 1956.—Ordered to be printed 





Mr. Friepet, from the Committee on House Administration, 
submitted the following 


REPORT 


[To accompany H. Res. 615] 


The Committee on House Administration, to whom was referred 
House Resolution 615, having considered the same, report favorably 


thereon with an amendment and recommend that the resolution as 
amended do pass. 


The amendment is as follows: 


Line 4, strike out ‘‘necessary to protect” and insert ‘‘of $250,000, 
providing protection.” 
O 
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Mr. Friepet, from the Committee on House Administration, 
submitted the following 


REPORT 


{To accompany H. J. Res. 689} 


The Committee on House Administration, to whom was referred 
House Joint Resolution 689, having considered the same, report 
favorably thereon with amendments and recommend that the joint 
resolution as amended do pass. 

The amendments are as follows: 

Line 6, strike out “Civil” and insert “Revolutionary”’. 

Amend the title so as to read: 


To provide for the prepara:ion of a history of momentous 
scenes in the Congress since the Revolutionary War. 


O 
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PRINTING ADDITIONAL COPIES OF SENATE DOCUMENT 
117, ENTITLED “A HANDBOOK FOR AMERICANS” 





Juty 24, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


(To accompany 8S. Con. Res. 79] 


The Committee on House Administration, to whom was referred 
Senate Concurrent Resolution 79, having considered the same, report 
favorably thereon without amendment and recommend that the con- 
current resolution do pass. 


The cost of printing is estimated at $5,379.79. 
O 
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LETTER OF TRANSMITTAL 





JuLty 24, 1956. 
Hon. Wricut PaTMAN, 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

Dear Mr. Partman: Transmitted herewith is the report of Sub- 
committee No. 5 on Distribution Problems, concerning the effect 
of air pollution in the Los Angeles area on small businesses. 

On the basis of the testimony received at our hearings, certain 
conclusions have been reached and recommendations have Seen made 
to assist in solving this complex problem. These are embodied in 
this report. 

incerely yours, 
JAMES ROOSEVELT, 
Chairman, Subcommittee No. 6. 
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LETTER OF TRANSMITTAL 





JuLy 24, 1956. 
Hon. Sam RaysBurn, 
House of Representatives, Washington, D. C. 

Dear Mr. Speaker: Transmitted herewith is a report of Sub- 
committee No. 5 on Distribution Problems of the Select Committee 
on Small Business regarding the effect on small business of the air 
pollution problem in the Los Angeles area. This report has the ap- 
proval of the full committee. 

Sincerely yours, 


Wricut PaTMAN, 
Chairman, Select Committee on Small Business. 
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Mr. Parman, from the Select Committee on Small Business, submitted 
the following 


REPORT 


(Pursuant to H. Res. 114] 


INTRODUCTION 


Subcommittee No. 5 has received many complaints from small- 
business men regarding the harmful economic effects of smog on their 
businesses and have asked if there are any means by which the Federal 
Government can take more effective action. 

Small businesses and air pollution control officials in Los Angeles 
have also complained that small-business concerns, shut down during 
smog alerts in Los Angeles, do not have the capacity of the larger firms 
to make up production on subsequent schedules. 

Certified copies of the resolution adopted by the Los Angeles 
County Board of Supervisors, and the city councils of the cities of 
Long Beach and Gardena, have also been received by the committee. 
These resolutions urgently request the United States Government 
through the Department of Health, Education, and Welfare, to aug- 
ment appropriations of the Federal Air Pollution Agency established 
under the United States Public Health Service, and to restore such 
original amount of $3 million and $705,000 in addition thereto, in order 
to accelerate research in the field of air pollution, so that the health 
and welfare of the citizens of all metropolitan areas may be benefited. 

As a result of the foregoing information and complaints, the 
Honorable James Roosevelt, chairman of Subcommittee No. 5, con- 
ferred with the Honorable J. Percy Priest, chairman of the House 
Committee on Interstate and Foreign Commerce. Chairman Priest 
was in full accord and agreement with the members of the subcom- 
mittee that the air pollution hearings in Los Angeles would be very 
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helpful to his committee in determining what rémedial Federal legisla- 
tion would be the most effective in combating the serious air pollution 
problems i s Angeles and other cities throughout the Nation. 

It should be emphasized at this point that the committee is well 
aware of the fact that the primary responsibility regarding air pollu- 
tion is on a local level, rot that the Federal Government has only a 
contributory responsibility to the efforts of local authorities. There- 
fore, the purpose of the Los Angeles hearings was to obtain a true 
— of the air pollution problems in that area, its effect on small- 

usiness enterprises, and means by which the Federal Government 
can take more direct action either by increased appropriations or 
other legislation. 

Hearings were held in Los Angeles, Calif., on May 18 and 19, 1956. 
A total of 20 witnesses were heard. Of these witnesses, three were 
orchid growers who testified as to the ruinous effect of smog on their 
orchid crops. One was a representative of the needleworkers and 
clothing workers who testified as to the harmful effect of eye irritating 
smog on the health, work, and production of the workers in these 
industries, which adversely affects the entire economy of both in- 
dustries. Another witness was the general manager of a well-known 
hotel in Pasadena, Calif., who testified that the tourist trade has 
sharply declined because of smog conditions in the Los Angeles area. 

All of the witnesses testified under oath as to matters and complaints 
within their personal knowledge. 

Other witnesses included professional engineers, professors, chem- 
ists and medical doctors who testified as to the various causes and 
sources of air pollution, as well as the effect on the health of the 
people exposed to such air pollution. 

The California State Department of Public Health was represented 
by the’Chief of the Bureau of Air Sanitation who testified as to studies 
made to determine the health effects of air pollution in California. 

The Los Angeles County Board of Supervisors was represented by 
the chief administrative officer of Los Angeles County who testified 
as to what his county has done, is doing, and will do to reduce the 
air pollutants prevalent in Los Angeles County, with special emphasis 
on automobile exhaust control devices. 

The Air Pollution Control District of Los Angeles County was 
represented by the air pollution control officer and members of his 
staff consisting of the director of research, director of engineering, and 
the director of enforcement. This testimony covered the history of 
smog control in Los Angeles County—as well as the history and record 
of experience behind it—the present mode of operation, budgetary 
requirements, long-range program, and enforcement. 

Tn addition, the subcommittee announced it would and did accept 
for the record statements presented by persons who were not on the 
regular agenda of witnesses. 

A list of the witnesses in the order of their appearance is in the ap- 
pendix hereto at page 5. Also, a list of those who submitted state- 
ments but did not testify is in the appendix at page 6. 


CONCLUSIONS 


On the basis of the testimony received, the subcommittee reaches 
the following conclusions: 
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(1) Smog has produced, and will continue to produce as long as it 
exists, a very serious economic and financial loss to small business in 
the area, and this loss is further translated into general economic loss 
for the entire community. 

(2) The sm roblem is a complicated and constantly varyin 
problem. In ‘all fikelihood it will remain so for a considerable an 
undeterminable period of time, and it may well be complicated by 
new developments not yet part of the economic structure of the area. 

(3) Because of the economic harm and the health harm—regardless 
of what degree the health harm may be assessed as having—there is 
justification and demand for immediate all-out efforts to perfect 
control devices on the uncontrolled part of present emission. 

(4) These immediate efforts should be aimed at automobile or trans- 
portation emissions and local governmental units which emit quantities 
of pollutants or contaminants into the atmosphere. 

(5) There is an immediate need for much greater State and local 
cooperation and coordination, beginning on the State level and going 
on down through the local level, to coordinate all aspects of research 
and also of enforcement; and in order to properly assess the needed 
Federal contribution to these fields, proper State and local officials 
should immediately take action on the problem. 

(6) It should be made very clear to the public that there is no such 
thing as any quick and complete cure to the problem, due to its 
increasing magnitude and complexity. 

(7) The Health and Welfare Code should apply uniformly to all 
smoke-producing units including Government and public units or 
installations such as school districts, flood-control districts, parks, 
city installations, and powerplants, all of which are presently in an 
exempt status. 

(8) The maximum penalties under the law are inadequate to dis- 
courage violations by the larger and more flagrant violators. 

(9) The law is circumvented daily through permits issued under 
the guise of agricultural operations which are also in an exempt status, 

(10) The jurisdictional limits of the air pollution control districts 
do not extend to contiguous areas which makes it impossible to carry 
out combined metropolitan and rural operations. 

(11) Enforcement is a very large factor in the control of smog 
pollutants. Therefore, the development of automatic control devices 
to replace visual enforcement of individual inspectors would be a 
major contribution. Such a device would most certainly aid in reduc- 
ing air pollution from some of the flagrant offenders such as refineries 
and powerplants. 

(12) The present plans for a refuse collection system to eliminate 
incinerators by October 1957 should result in a substantial reduction 
of air pollution in the area. 

(13) While the worst air pollution conditions and unique problems 
resulting therefrom are presently found in the Los Angeles Basin, in 
time it appears probable that will become a national problem. There- 
fore, it would be appropriate for the Federal Government to render 
every possible assistance to the Los Angeles area and carefully study 
its complex air pollution situation in order to prevent damage through- 
out the rest of the Nation and forestall a growing national menace 
in the air pollution field. 
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RECOMMENDATIONS 


Subcommittee No. 5 recommends: 

(1) That the State and local governments in addition to fully 
utilizing their own legal remedies in the abatement and control of air 
pollution should also utilize the Federal assistance that is now avail- 
able under Public Law 159 of the 84th Congress, which authorizes the 
Federal Government’s participation in the control of air pollution. 

(2) That the Office of the ree 5 General under the Public 
Health Service of the Department of Health, Education, and Welfare 
be requested to make independent findings of fact on the health dam- 
age of air pollution in order that medical conflicts can be resolved and 
that there can be no possible criticism that the results obtained are 
being influenced by any particular source of research funds. 

(3) That the National Bureau of Standards of the Department of 
Commerce be requested and authorized to make its own tests and 
studies of air pollution control devices, particularly automobile ex- 
haust and industrial control devices, with instructions to do this test- 
ing and research in cooperation with air pollution control districts, so 
that local authorities will not be limited to the testing and research 
of local control districts or certain industries involved within said 
districts, but will have a much larger scope of information to rely 


pon. 

(4) That all installations of the Federal Government comply with 
State and local smog laws and ordinances regardless of whether or 
not said Government installations are exempt from compliance. 

(5) That the record of the hearings and report of the subcommittee 
be forwarded to the Public Health Service and other appropriate 
Federal agencies with the request that the air pollution problem in 
the Los Angeles area be given immediate consideration, and that the 
above agencies supply the committee with estimates of monetary 
requirements to carry out an emergency air pollution abatement 
program, 
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APPENDIX 





Exursit A 
LIST ‘OF: WITNESSES IN ORDER OF THEIR APPEARANCE 


Harry Bloch, representative of Amalgamated Clothing Workers, Los 
Angeles, Calif. 

Jules Furthman, Furthman Orchid Nursery, Culver City, Calif. 

Charles L. Washburn, representing Bassett & Washburn, Kentia 
Nursery, Sierra Madre, Calif. 

Franklin K. Wilcox, Keeline-Wilcox Nurseries, Montebello, Calif. 

Stephen Royce, general manager of the Huntington-Sheraton Hotel, 
Pasadena, Calif. 

_— J. Will, chief administrative officer of Los Angeles County, 
Calif. 

Dr. Arie J. Haagen-Smit, California Institute of Technology, Pasa- 
dena, Calif. 

William H. T. Holden, professional engineer, Altadena, Calif. 

H. E. Karig, chief research engineer for the Waste King Corp., Los 
Angeles, Calif. 

R. L. Daugherty, professor, mechanical engineering, California Insti- 
tute of Technology, Pasadena, Calif. 

Francis H. Packard, chairman of Citizens Antismog Action Commit- 
tee, Pasadena, Calif. 

Dr. Clarence A. Mills, professor of experimental medicine, University 
of Cincinnati, Cincinnati, Ohio. 

Dr. Paul Kotin, school of medicine, University of Southern California, 
Los Angeles, Calif. 

Chandler A. Phillips, mechanical engineer, Glendale, Calif. 

Dr. Francis M. Pottenger, chairman of the smog committee of the Los 
Angeles County Medical Association. 

John A. Maga, chief of the bureau of air sanitation, California State 
Department of Public Health. 

Ss. ey Griswold, air pollution control officer, Los Angeles County, 
Calif. 

Dr. Leslie A. Chambers, director of research, air pollution control 
district, Los Angeles County, Calif. 

Hoyt R. Crabaugh, director of engineering, air pollution control dis- 
trict, Los Angeles County, Calif. : 
Louis J. Fuller, director of enforcement, air pollution control district, 

Los Angeles County, Calif. 
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Exarsit B 


LIST OF THOSE WHO SUBMITTED WRITTEN STATEMENTS BUT DID NOT 
TESTIFY 


Frank L. Alexander, owner, Western Dry Kiln & Equipment Co., 
Wilmington, Calif. 
Clara McDonald, president, United Patriotic People of U.S. A. 
Mrs. Adele Grayson, chairman, Los Angeles Citizens for Clean Air. 
Dr. Alexis Pantaleoni, director of engineering research with the James 
R. Keyes Co., of San Francisco and Los Angeles, Calif. 
Irving Benesch, Los Angeles, Calif. 
J. B. O’Day, El Monte, Calif. 
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84TH CoNGREsS \ HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2896 





BREACH OF CONTRACT DAMAGES 





Jury 24, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Cooper, from the Committee on Ways and Means, submitted the 
following 


REPORT 


[To.accompany H. R. 9969] 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 9969) to amend the Internal Revenue Code of 1954 with respect 
to the readjustment of tax in the case of certain amounts received for 
breach of contract, having considered the same, report favorabl 
thereon with an amendment and recommend that the bill, as amended, 


do pass. 
The amendment is as follows: 


On page 1, strike out line 8 and all that follows down through 
line 19 on page 2 and insert: 


SEC. 1305. BREACH OF CONTRACT DAMAGES. 

(a) GenerAL Rvuve.—lIf an amount representing damages 
is received or accrued by a taxpayer during a taxable year 
as a result of an award in a civil action for breach of con- 
tract er breach-of a fiduciary duty or relationship, then the 
tax attributable to the inclusion in gross income for the 
taxable year of that part of such amount which would have 
been received or accrued by the taxpayer in a prior taxable 
year or years but for the breach of contract, or breach of a 
fiduciary duty or relationship, shall not be greater than the 
aggregate of the increases in taxes which would have resulted 
had such part been included in gross income for such prior 
taxable year or years. 

(b) Crepits AND Depuctions ALLOWED IN CoMPUTATION 
or Tax.—The ayer in computing said tax shall be en- 
titled to deduct all credits aa Ft te sa for depletion, 


depreciation and other items to which he would have been 
entitled, had such income been received or accrued by the 
taxpayer in the year during which he would have received 
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2 BREACH OF CONTRACT DAMAGES 


it, except for such breach of contract or for such breach of a 
fiduciary duty or relationship. ‘The credits, deductions, or 
other items referred to in the prior sentence, attributable to 
property, shall be allowed only with respect to that part of 
the award which represents the taxpayer’s share of income 
from the actual operation of such property. 

(c) Limrration.—Subsection (a) shall not apply unless 
the amount representing damages is $3,000 or more. 


I. PURPOSE OF BILL 


This bill, as amended, adds a new provision to the Internal Revenue 
Code of 1954 which provides that a taxpayer who receives or accrues 
an: award in a civil action for breach of contract, or breach of fiduciary 
duty or relationship, may spread the amount of the award over the 
period during which it would have been received, except for the breach 
of contract or duty, if this results in a lesser tax than would result 
from including the entire award in gross income of the current year. 
Provisions is also made for the allowance of appropriate credits or 
deductions. 

II. REASONS FOR BILL 


Under existing law, averaging of certain receipts, such as those from 
back pay and patent infringement, is permitted. However, in the 
case of a breach of contract, or breach of fiduciary duty or relation- 
ship, the injured party may receive a judicial award for the loss of 
income which ordinarily would have been received over a period of 
years. Under present law, the taxpayer in this case is required to 
include the total award in gross income for the year in which the 
award was received. This may, and frequently does, result in a sub- 
stantially higher tax than would be imposed if the taxpayer had 
received the equivalent income spread over the period in which the 
breach of contract or duty occurred. 

Furthermore, the character of the income has sometimes been held 
to be changed by the fact of its lump-sum receipt as an award from a 
breach of contract or duty. For example, see Parr v. Scofield ((D. C. 
Texas, 1950), 89 F. Supp. 98 (aff’d C. A. 5, 1950), 185 F. 2d 535, certi- 
orari denied March 26, 1951), where it was indicated that an award 
for breach of contract involving a failure to pay over oil royalties does 
not give rise to a percentage depletion deduction. 

This bill permits the taxpayer to obtain the advantages of spreading 
the award over the years to which it is attributable, and it makes 
clear that the taxpayer may take such credits or deductions as he 
pie, have been entitled to in the absence of a breach of contract or 

uty. 

. III, EXPLANATION OF BILL 


Subsection (a) of the new section 1305 provides a rule for the 
taxability of certain amounts representing damages received by a tax- 
payer as the result of an award in a civil action for breach of contract 
or breach of fiduciary duty or relationship. The amount of such an 
award covered by this subsection has to be an amount which would be 
includible in gross income in the current year and'which, but for the 
breach of contract or breach of fiduciary duty or relationship, would 
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BREACH ‘OF CONTRACT ‘DAMAGES 3 


have been received or accrued by the taxpayer in @ prior taxable year 
or years.. Thus, the subsection (a) is limited to awards. for loss of 
income attributable to years prior to the receipt or accrual of such 
award and cannot be applied to the part of such awards compensating 
for loss of earnings related to years vane to the receipt or 
accrual. It is provided that the tax attributable to including the part 
of the award, relating to prior taxable years, in gross income for the 
current taxable year shall not be greater than the gate increase 
in taxes which would have resulted if the tampayer hed received or 
accrued such part in prior taxable years and included it in gross income 
for those years. The allocation of these amounts to prior taxable 
years would be determined upon the facts of each case and, of course, 
need not be a pro rata allocation. 

Subsection (b) of the new section 1305 is intended to make it clear 
that for the purpose of computing credits and deductions for depletion 
and other items the award is to have the same character as the Income 
which would have been received or accrued except for the breach of 
contract or duty. Thus, if an award is made for the loss of oil royalties 
on production that actually took place, these royalties would give rise 
to a depletion deduction. 

In determining the proper tax attributable to the award, the tax- 

ayer is requi to make two computations under subsection (a). 
The lesser tax resulting from these computations is the tax attributable 
to the award.” One computation is based upon including the amount 
of the award in the taxpayer’s gross income for the current taxable 
year. In this computation the taxpayer will compute the percentage 
depletion deduction with reference to the gross and taxable income 
from the property as if it were all attributable to that — Similarly, 
in the computation of tax for the prior years in which the income 
would have been received or accrued, but for the breach of contract, 
the taxpayer will compute the percentage depletion deduction with 
reference to the gross and taxable income from the property for those 
years taking into account the allocation back to those years. ; 

The credits, deductions, or other items to which the taxpayer 1s 
entitled (referred to in subsec. (b)) include only deductions for ex- 
penditures actually made by the taxpayer and credits or deductions 
arising from actual use of capital or receipt of income. Thus, if the 
taxpayer receives an award for a breach of contract which represents. 

income which the taxpayer should have received but did not, 

ess costs and expenses which the taxpayer would have paid, but did 
not, these costs and expenses would not again be deductible. 

Further, the taxpayer is not entitled to deductions or credits attrib- 
utable to property unless they are calculated with respect to the 
taxpayer’s share of income arising from the actual operation of such 
property. Accordingly, if property is subject to depreciation on the 
units-of-production method and the taxpayer receives an award based 
upon certain units of production which the paying party should have, 
but did not produce, the taxpayer would not be entitled to a depre- 
ciation deduction with respect to such units not produced. 

It is also intended by the second sentence of subsection (b) to allow 
deductions based upon the amount of gross income that would have 
been received by the taxpayer from the opereiing property had there 
been no breach. For example, where an aw is received by the 


taxpayer representing the gross income from mineral property less 














4 BREACH OF CONTRACT DAMAGES 


expenses that would have been imposed upon the taxpayer but for 
the breach, the deduction for percentage depletion will be computed 
with reference to both the reconstructed gross income and taxable 
income from the property. 

Subsection (c) limits the application of subsection (a) to, amounts 
of $3,000 or more received or accrued in a taxable year, which result 
from a single award for breach of contract or duty. 

Where the amounts involved in a particular breach of contract or 
breach of duty are also covered by the particular terms of another 
section in part I of subchapter Q (secs. 1301 and following), the rule 
for such other section will apply since those sections are directed to 
more specific situations than the general language of this section. 

Section 3 of the bill provides that the new section 1305 will apply 
to taxable years ending after December 31, 1954, but only with respect 
to amounts received or accrued after that date as the result of awards 
made after that date. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 




















BREACH OF CONTRACT DAMAGES 5 
INTERNAL REVENUE CODE OF 1954 
Chapter 1—Normal taxes and surtaxes 


s es & * * = = 


SUBCHAPTER Q—READJUSTMENT OF TAX BETWEEN YEARS 
AND SPECIAL LIMITATIONS 


= * & * * x s 


Part I—Income attributable to several taxable years 


Sec. 1301. Compensation from an employment. 
Sec. 1302. Income from an invention or artistic work. 
Sec. 1303. Income from back pay. 
Sec. 1304. Compensatory damages for patent infringement. 
Sec. 1305. Breach of contract damages. 
Sec. [1305] 1306. Rules applicable to this part. 
SEC. 1301. COMPENSATION FROM AN EMPLOYMENT. 


* * * * * e s 


SEC. 1305. BREACH OF CONTRACT DAMAGES. 

(a) GeneraL Roce.—If an amount representing damages is received 
or accrued by a taxpayer during a taxable year as a result of an award 
in a civil action for breach of contract or breach of a fiduciary duty or 
relationship, then the tax attributable to the inclusion of such amount in 
gross income for the taxable year shall not be greater than the aggregate 
of the increases in taxes which would have resulted if such amount had 
been included in gross income for the taxable year or years during which 
such amount would have been received or accrued by the taxpayer but for 
the breach of contract, or breach of a fiduciary duty or relationship. 

(b) Crepirs anv Depuctions ALLOwED IN CompuraTION oF Tax.— 
The = in computing said tax shall be entitled to deduct all credits 
and deductions for depletion, depreciation and other items to which he 
would have been entitled, had such income been received or accrued by 
the taxpayer in the year during which he would have received it, except 
for such breach of contract or for such breach of a fiduciary duty or 
relationship. 

(c) Lrmirarion.—Subsection (a) shall not apply unless the amount 
representing damages is $3,000 or more. 

SEC. [1305] 1306. RULES APPLICABLE TO THIS PART. 

(a) FractionAt Parts or a Monrn.—For purposes of this part, a 
fractional part of a month shall be disregarded unless it amounts to 
more _ half a month, in which case it should be considered as a 
month. 

(b) Tax on Set¥-EmpioyMent Income.—This part shall be applied 
without regard to, and shall not affect, the tax imposed by chapter 2 
relating to self-employment income. 

(c) Computation or Tax ATTRIBUTABLE TO INcoME ALLOCATED 
To Prior Pertop.—For the purpose of computing the tax attributable 
to the amount of an item of gross income allocable under this part to 
a particular taxable year, such amount shall be considered income 
only of the person who would be required to include the item of gross 
income in @ separate return filed for the taxable year in which such 
item was received or accrued. 

















6 BREACH OF CONTRACT DAMAGES 


(d) Errscrive Date or Certary Sussections.—Subsection fc) of 
section 1301 and subsection (c) of this section shall apply only to 
amounts received or accrued after March 1, 1954, Notwithstanding 
any other provision of this title, section 107 of the Internal Revenue 
Code’of 1939 shall apply to amounts received or accrued as a partner 
on or before March 1, 1954, under this section and to. the computation 
of tax on amounts received or accrued on or before March 1, 1954. 
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84rH CoNGREss } HOUSE OF REPRESENTATIVES { REpoRT | 


2d Session No. 2897 





CONSIDERATION OF S. 256 





Juiy 24, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Mappen, from the Committee on Rules, submitted the following 
REPORT 
[To accompany H. Res. 624] 


The Committee on Rules, having had under consideration House 
Resolution 624, report the same to the House with the recommenda- 
tion that the resolution do pass. 


O 
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841H ConGREss i HOUSE OF REPRESENTATIVES { REPorT 
2d Session No. 2898 





CONSIDERATION OF S. 3338 





Juxy 24, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Cotmer, from the Committee on Rules, submitted the following 
REPORT 
[To accompany H. Res. 625] 


The Committee on Rules, having had under consideration House 


Resolution 625, report the same to the House with the recommendation 
that the resolution do pass. 


O 


71008 











84TH CoNGREsS HOUSE OF REPRESENTATIVES { ReporrT 
2d Session No. 2899 





CONSIDERATION OF H. R. 9319 





Juy 24, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. TrimBtez, from the Committee on Rules, submitted the following 


REPORT 


[To accompany H. Res. 626] 


The Committee on Rules, having had under consideration House 
Resolution 626, report the same to the House with the recommenda- 
tion that the resolution do pass. 


O 
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84TH Con } HOUSE OF REPRESENTATIVES { ReEporr 
2d Session No. 2900 





PROVIDING FOR RECONVEYANCE OF CERTAIN LANDS IN THE 
BENBROOK RESERVOIR PROJECT, TEXAS, TO FORMER OWNERS 
OF SUCH LANDS WHERE SUCH LANDS ARE NOT REQUIRED FOR 
PUBLIC PURPOSES, INCLUDING PUBLIC RECREATIONAL USE 





Juuy 24, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Davis of Tennessee, from the Committee on Public Works, 
submitted the following 


REPORT 


{To accompany H. R. 12006} 


The Committee on Public Works, to whom was referred the bill 
(H. R. 12006) to provide for the reconveyance of certain lands in the 
Benbrook Reservoir project, Texas, to former owners of such lands 
where such lands are not required for public purposes, including 
public recreational use, having considered the same, report favorably 
thereon without amendment and recommend that the bil do pass. 


PURPOSE OF THE BILL 


The purpose of H. R. 12006 is to authorize the Secretary of the 
Army to reconvey certain land acquired for the Benbrook Reservoir 
project, Texas, to former owners thereof, subject to exceptions 
restrictions, and reservations necessary in the public interest. 


GENERAL STATEMENT 


The Department of the Army is acquiring approximately 12,000 
acres of land for the Benbrook Reservoir on the Trinity iver in 
Texas as authorized by the River and Harbor Act approved March 2, 
1945. The acquisition of approximately 5,500 acres through purchase 
transactions has been completed and, in addition, title to approx- 
imately 6,400 acres has been vested in the United States through 
condemnation proceedings, some of which have not progressed to the 
determination of just compensation and the entry of final judgment 

Enactment of H. R. 12006 would provide the Secretary of the Army 


with authority to make adjustments, through reconveyance to former 
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2 RECONVEY CERTAIN LANDS IN TEXAS TO FORMER OWNERS 


owners of lands or interests therein, which the current development 
status of the project indicates may be feasible. The proper exercise 
of this authority will serve to bring about the desired ‘adjustments 
in a manner fair and reasonable, both to the owners of lands being 
acquired through condemnation proceedings and to owners of lands 
that have been acquired heretofore through purchase transactions 
and at the same time preserve the objectives of the Federal Property 
and Administrative Services Act of 1949, as amended, and the policies 
and procedures employed in its administration. 

The committee was informed that the Department of the Army 
has no objection to enactment of this legislation, 


O 
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841TH CoNGRESS } HOUSE OF REPRESENTATIVES Report 
2d Session No. 2901 





PROVIDING FOR ADJUSTMENTS IN THE LANDS OR INTERESTS 
THEREIN ACQUIRED FOR CERTAIN RESERVOIR PROJECTS LO- 
CATED IN THE STATE OF TEXAS, BY THE RECONVEYANCE OF 
CERTAIN LANDS OR INTERESTS THEREIN TO THE FORMER 
OWNERS THEREOF 





Juty 24, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Davis of Tennessee, from the Committee on Public Works, sub- 
mitted the following 


REPORT 


[To accompany H. R. 12093] 


The Committee on Public Works, to whom was referred the bill 
(H. R. 12093) to provide for adjustments in the lands or interests 
therein acquired for certain reservoir projects located in the State of 
Texas, by the reconveyance of certain lands or interests therein to the 
former owners thereof, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of H. R. 12093 is to authorize the Secretary of the 
Army to reconvey certain land or interests therein acquired for the 
Grapevine and Garza-Little-Elm (Lewisville) projects in Texas to the 
former owners thereof, subject to exceptions, restrictions and reserva- 
tions necessary in the public interest. 


GENERAL STATEMENT 


The Department of the Army is acquiring approximately 18,000 
acres of land for the Grapevine Reservoir project on the Trinity 
River in Texas as authorized by the River and Setor Act approved 
March 2, 1945. The acquisition of approximately 7,800 acres through 
purchase transactions has been completed and, in addition, title to 
approximately 10,000 acres has been vested in the United States 
through condemnation proceedings, some of which have not progressed 
to the determination of just compensation and the entry of final 
judgment. Similarly the Department is acquiring approximately 
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2 RECONVEY CERTAIN LANDS OR INTERESTS TO FORMER OWNERS 


55,000 acres of land for the Garza-Little-Elm (Lewisville) project 
on the Trinity River as authorized by the act.of March 2, 1945 cited 
above. The acquisition of approximately 17,000 acres for this 
project through purchase transactions has been completed and, in 
addition, title to nearly 21,000 acres has been vested in the United 
States through condemnation proceedings, some of which have not 
peagraeens to the determination of just compensation and the entry of 
final judgment. 

Enactment of H. R. 12093 would provide the Secretary of the Army 
with authority to make adjustments, through reconveyance to former 
owners of lands or interests therein, which the current development 
status of these projects indicate may be feasible. The proper exercise 
of this authority will serve to bring about the desired adjustments in 
a manner fair and reasonable, both to the owners of lands being 
acquired through condemnation proceedings and to owners of lands 
that have been acquired heretofore through purchase transactions and 
at the same time preserve the objectives of the Federal Property and 
Administrative Services Act of 1949, as amended, and the policies and 
procedures employed in its administration. . The proviso at the end 
of section 1 (a) of the bill will have the effect of deferring, until January 
1, 1958, action to dispose of an undetermined amount of land subject 
to reconveyance under the provisions of the bill in order to enable 
State and local authorities to complete studies involving maximum use 
of waters impounded by the Grapevine Dam and Reservoir project to 
augment the available water supply in the area. 

The committee was informed that the Department of the Army has 


no objection to enactment of this legislation. 
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841TH ConGrREss } HOUSE OF REPRESENTATIVES REportT 
2d Session No. 2902 





AMENDING THE WATERSHED PROTECTION AND FLOOD 
PREVENTION ACT 





Juxy 24, 1956.—Ordered to be printed 





Mr. Coo.ry, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R. 8750] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H. R. 8750) to 
amend the Watershed Protection and Flood Prevention Act, having 
met, after full and free conference, have agreed to recommend and do 
recommend to their respective Houses as follows: 

That the House recede from its disagreement to the amendment of 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: That the Watershed Protection and Flood 
Prevention Act (68 Stat. 666) is amended as follows: 

(a) Amend the second and third sentences of section 2 to read as 
follows: ‘‘‘Works of improvement’—any undertaking for— 

““(1) flood prevention (including structural and land treatment 
measures) or 


““(2) the conservation, development, utilization, and disposal of 
water 

in watershed or subwatershed areas not exceeding two hundred and fifty 
thousand acres and not including any single structure which provides 
more than five thousand acre-feet of floodwater detention capacity, and 
more than twenty-five thousand acre-feet of total capacity. No appro- 
priation shall be made for any plan involving an estimated Fe con- 
tribution to construction costs in excess of $250,000, or which includes 
any structure which provides more than twenty-five hundred acre-feet of 
total capacity unless such plan has been approved by resolutions adopted 
by the appropriate committees of the Senate and House of Representatwes: 
Provided, That in the case of any plan involving no single structure 


providing more than 4,000 acre-feet of total capacity the appropriate 
committees shall be the Committee on Agriculture and Forestry of the 
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2 AMEND WATERSHED PROTECTION AND FLOOD PREVENTION ACT 


Senate and the Committee on Agriculture of the House of Representatives 
and in the case of any plan involving any single structure of more than 
4,000 acre-feet of total capacity the appropriate committees shall be the 
Committee on Public Works of the Senate and the Committee on Public 
Works of the House of Representatives, respectively.” 

(b) Amend section 3 by striking out clause (2), and inserting in lieu 
thereof the following: 

“(2) to prepare plans and estimates required for. adequate en- 
gineering evaluation ; 

“(3) to make allocations of costs to the various purposes to 
show the basis of such allocations and to determine whether benefits 
exceed costs;”’ 

and by renumbering clauses (8) and (4) as (4) and (5) respectively. 

(c) Amend clause (2) of section 4 to read as follows: 

(2) assume (A) such proportionate re, as is determined by 
the Secretary to be equitable in consideration of the direct identifiable 
benefits, of the costs of installing any works of improvement, involv- 
ing Federal assistance, which is applicable to the agricultural phases 
of the conservation, development, utilization, and disposal of water, 
and (8) all of the cost of installing any portion of such works ap- 
plicable to other purposes except. that any part of the construction 
cost (including my sei: Bente applicable to flood prevention and 
features relating thereto shall be borne by the Federal Government 
and paid for by the Secretary out of funds appropriated for the pur- 
poses of this Act;”’. 

(d) Add after the word “landowners” in clause (4) in section 4, the 
words “or water users”’. 

(e) Strike out the word “and” at the end of clause (4) in section 4; 
strike out the period at the end of clause (5) and insert in lieu thereof a 
ye penangt and the word “and”; and after clause (6) insert a new clause as 

ollows: 
(6) submit a plan of repayment satisfactury to the Secretary for 
any loan or advancement made under the provisions of section 8.” 

(f) Amend section 5 to read as follows: 

“Sec. 6. At such time as the Secretary and the interested local organ- 
ization have agreed on a plan for works of improvement, and the Secretary 
has determined that the benefits exceed the costs, and the local organization 
has met the requirements for participation in carrying eut the works of 
improvement as set forth in section 4, the local organization with such 
assistance as it may request from the Secretary, which assistance the 
Secretary is hereby authorized to give, shall secure engineering and other 
services, including the design, preparation of contracts and specifications, 
awarding of contracts, and supervision of construction, in connection 
with such works of improvement, and in order to properly carry out such 
services in such projects as to such structures therein providing for 
municipal or industrial water supplies, the local organization shall, and 
in such projects not providing for municipal or industrial water supplies, 
the local organization may, retain or employ a professional engineer or 
engineers satisfactory to the Secretary, and the Secretary shall reimburse 
the local organization for the cost it may incur for the services of such 
engineer or yma as 18 a wie chargeable to such works of improve- 
ment, except if the local organization decides not to retain or employ 


a professional engineer or if the Secretary determines that competent 
engineering services are not available he may contract for a eompetent 
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engineer to provide such, services or arrange for employees of the Federal 
Government to provide such services: Provided, That at the request of the 
local. organization which retains or employs a professional engineer or 
engineers as aforesaid, the Secretary may advance such amounts as may 
be necessary to pay for such services, but such advances with respect to 
any works of improvement shall not exceed 5 per centum of the estimated 
total cost of such works: Provided further, That, except as to the installa- 
tion of works of improvement.on Federal lands, the Secretary shall not 
construct or enter into any. eontract for the construction of any structure 
unless there is no local organization authorized by State law to undertake 
such construction or to enter into such contract, and in no event after 
July 1, 1956: Provided, That.in participating in, the installation of such 
works of improvement the Secretary, as far as practicable and consistent 
with his responsibilities ela administering the overall national agricultural 
program, shall utilize the authority conferred upon him provisions 
of this Act: Provided further, That. whenever the estimated Federal contri- 
bution to the construction cost.of works of improvement in any watershed 
or subwatershed area shall eaceed $250,000 or the works of improvement 
include any structure having a total capacity in excess of twenty-five 
hundred acre-feet, the Secre shall transmit a copy of the plan and 
the justification therefor to the Congress through the President: Provided 
further; That any such plan involving.an estimated Federal contribution 
to construction costs in excess of $250,000 or containing any structure 
having a total capacity in excess of twenty-five hundred acre-feet (a) which 
includes reclamation or irrigation works or which affects public or other 
lands or wildlife under the jurisdiction of the Secretary of the Interior, 
or (b) which includes Fi ie ager ba floodwater detention structures, 
shall be submitted to the Setretary of the Interior or the Secretary of the 
Army, respectively, for his views and recommendations at least thirty 
days prior:to transmission of the plan to the Congress through the Presi- 
dent. The views and recommendations of the Secretary of the Interior, 
and the Secretary of the Army, if received by the Secretary of Agriculture 
prior to the expiration of the above thirty-day period, shall accompany the 
plan transmitted by the Secretary of Agriculture to the Congress through 
the President: Provided further, ; S oag? to any Federal participation 
in the works improvement under this Act, the President shall issue such 
rules and regulations as he deems necessary or desirable to carry out the 
yore of this Act, and to assure the condiiabiots of the work authorized 
u this Act and related work of other agencies including the Depart- 
ment of the Interior and the Department of the Army.” 

(g) After section 7 insert’the following two new sections and renumber 
subsequent sections of the Act to conform: 

“Sec. 8. The Secretary is authorized to make loans or advancements 
to local organizations to finance the local share of costs of carrying out 
works of improvement provided for in this Act. Such loans or advance- 
ments shall be made under contracts or agreements which will provide, 
under such terms and conditions as the Secretary deems appropriate, for 
the repayment thereof in not more than fifty years from the date when the 
principal benefits of the works of improvement first become available, 
with interest at the erty rate, as determined by the Secretary of the 
T herst payable by the ogy fee its marketable ic obligations 
outstanding at the beginning of the fiscal year in which the loan or ad- 


vancement is made, which are neither due nor callable for redemption for 
hfteen years from date of issue. With respect to any single plan for works 
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of improvement, the amount of any such loan or advancement shall not 
exceed five million dollars. 

“Szc. 9. The provisions of this Act shall be applicable to Hawaii, 
Alaska, Puerto Rico, and the Virgin Islands.” 

Sec. 2. The amendments made by this Act shall be applicable to all 
works of improvement and plans for such works under the provisions 
of the Watershed Protection and Prevention Act. Any plans for 
works of improvement with respect to which the Secretary of Agriculture 
was authorized prior to the date of this Act to participate in the installa- 
tion of works of improvement in accordance with such plan, or any 
plan for works of improvement which has received prior to the date of 
this Act the approval of congressional committees, as required by suc. 
Act, need not be submitted to the congressional committees as required 
by a4 Watershed Protection and Flood Prevention Act as gaietiden by 

is Act. 

And the Senate agree to the same. 


Haroup D. Cootey, 

W. R. Poace, 

Grorce M. Grant, 

Cuirrorp R. Hope, 

Aveust H. ANDRESEN, 
Managers on the Part of the House. 

Dennis CHAVEZ, 

Rosert S. Kerr, 

Apert Gore, 

Pat McNamara, 

Epwarp MarrtTIN, 

Francis Case, 

Roman L. Hruska, 

Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the Senate 
to the bill (H. R. 8750) to amend the Watershed Protection and Flood 
Prevention Act submit the following statement in explanation of the 
effect of the action agreed upon and recommended in the accompanying 
report: 

The Senate amendment struck out all after the enacting clause of 
the House bill and inserted language differing in a number of respects 
from that adopted by the House. The conference report herewith 
submitted is a substitute amendment which differs from the House 
provisions of the bill in the following major respects: 

(1) The waiting period of 45 days (recently reduced to 15 by H. R. 
11873) before work can start on a project after the plans have been 
submitted to Congress, and the requirement in existing law that 
sy oe involving dams above a certain size must also be approved 

y the Committees on Agriculture before appropriations may be made, 
is replaced by a new provision that— 

(a) Exempts projects involving less than $250,000 of Federal 
contribution to construction costs and containing no structure 
having more than 2,500 acre-feet capacity from the review by 
other Federal agencies and the ni tere 

() Eliminates the waiting period presently contained in the 
act; but 

(c) Requires approval by the Bs pia committees” of all 
projects cubmitted to Congress before appropriations therefor 
may be made and declares that in the case of projects not involv- 
ing a structure providing more than 4,000 acre-feet of total ca- 
pacity, the 2 committees will be the Agriculture 
Committees of the House: and Senate and that in the case of 
projects involving any structure with a total capacity in excess 
of 4,000 acre-feet, the Public Works Committees of the House 
and Senate shall be the appropriate committees. 

(2) Revises. section 5 of the-act to provide for the employment of 
professional engineers and other professional services for the design, 
preparation of contracts and specifications, awarding of contracts, and 
supervision of construction. be the case of structures for municipal 
or industrial water supplies the local organization is required to secure 
such professional services but must be reimbursed by the Secretary 
of Agriculture for the cost of such services. In the case of other types 
of structures and facilities authorized under the act, the local organi- 
zation may retain such professional assistance or may call upon the 
peer ge’ bey perform any or all of such services for the local organiza- 
tion. is will not eo use of both Government and private 
engineers on multiple-use structures. Although the wording of 
section 5 as agreed upon by the conferees is substantially different 
from the existing section in the act, it does not change nor dimini 
in any respect the authority and responsibility of the Secretary to 
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cooperate with local agencies in all phases of the planning, develop- 
ment, and construction of works of improvement authorized by the 
act and to participate fully in such planning and construction to the 
extent agreed upon between the Secretary and the responsible local 
agency. 

(3) Places:an upper limit of 25,000 acre-feet total capacity on the 
- of any single structure which may be included in a water-shed 
plan. 

(4) Requires the preparation of plans and estimates needed for 
“adequate engineering evaluation.” 

(5) Requires an allocation of costs to various purposes. 

(6) Broadens the safeguarding of State water rights by making 
the act applicable to ‘“‘water users” as well as ‘‘landowners.”’ 

(7) Provides that Federal loans or advancéments to local organiza- 
tions may not exceed $5 million on any one project. 

(8) Extends the benefits of the amendments to the act made by this 
bill to projects heretofore authorized. 

Haro.p D. Cootey, 

W. R. Poaae, 

Georce M. Grant, 

Currrorp R. Hops, 

Avaust H. ANDRESEN, 
Managers on the Part of the House. 
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84rH Concress | HOUSE OF REPRESENTATIVES f Rerorr 
9d Session No. 2903 





AMENDMENTS TO PUBLIC LAW 480, 83D CONGRESS 





Juuy 24, 1956.—Ordered to be printed 





Mr. Coouzy, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


{To accompany S. 3903] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the House to the bill (S. 3903) to amend 
the Agricultural Trade Development and Assistance Act of 1954, as 
amended, so as to increase the amount authorized to be appropriated 
for purposes of title I of the Act, and for other purposes, having met, 
after full and free conference, have agreed to recommend and do 
recommend to their respective Houses as follows: 

That the Senate recede from its disagreement to the amendment of 
the House and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the House amend- 
ment insert the following: That section 103 (b) of the Agricultural 
Trade Development and Assistance Act of 1954, as amended (Public 
Law 480, Eighty-third Congress), is amended by striking out ‘‘$1,500,- 
000,000” and inserting in lieu thereof ‘‘$3,000,000,000"’. 

Sec. 2. Section 104 of the Act is amended by inserting after subsection 
(i) the following new subsection: 

(9) For providing assistance to activities and jects authorized by 
section 203 of the United States Information and Educational Exchange 
Act of 1948, as amended (22 U. S. C. 1448), but no foreign currencies 
which are available under the terms of any ement for appropriation 
for the general use of the United States shall be used for the purposes of 
this subsection (j) without appropriation therefor.” 

Sec. 3. Sales of fresh fruit and the products thereof under title I of the 
Act shall be exempt from the ae ayn of the — preference laws 
(Public Resolution 17, Seventy-third Congress (15 U. S. C. 616a) and 
section 901 (b) of the Merchant Marine Act, 1986 (46 U.S. C. 1241 (6)). 

Sec. 4. Section 201 of the Act is amended by inserting after the word 
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“urgent” wherever it occurs in said section the words “or extraordinary”. 
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And the House agree to the same. 
Harotp D. Cooter, 
W. R. Poaae, 
Grorce M. GRANT, 
Currrorp R. Hops, 

Ava. H. ANDRESEN, 
Managers on the Part of the House. 
ALLEN J. ELLENDER, 

Our D. Jounston, 
Spressarp L. HoLuanp, 
Grorce D. AIKEN, 
Mrutron R. Youna, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
pean GE « votes. of the two Houses to the amendment of the House 
to the bill (S. 3903) to amend the Agricultural Trade Development 
and Assistance Act of 1954, as amended, so as to increase the amount 
authorized to be appropriated for purposes of title I of the act, and for 
other purposes, submit the following statement in explanation of the 
effect of the action agreed upon and recommended in the accompanying 
conference report: 

The House struck out all after the enacting clause of the Senate 
bill and inserted language differing from the Senate language in several 
respects. The conferees have agreed upon a substitute amendment 
which differs from the House amendment in the following respects 
(references are to sections in the conference report): 

Section 1 of the bill was identical in both the Senate bill and the 
House amendment and has, therefore, not been changed. 

Section 2 of the conference bill is the language of section 2 of the 
Senate bill amended so as to make it clear‘that the provision is not an 
appropriation but merely an extension of the existing authority of the 
President as to the manner in which the foreign currencies accruing 
under the act may be used. 

Section 2 of the House amendment has been eliminated from the 
conference compromise because the provisions therein made no change 
in existing law. 

Subsection (a) merely restated the construction of the existing 
section 304 of the act. In this connection, it is pointed out that sec- 
tion 304 does not apply to any transactions beyond the scope of the 
act and should not be construed to apply to dollar sales. 

Subsection (b) was a restatement of the policy under which sales 
authorized by the act are now being conducted—a policy which it is 
the intention of the conferees should be continued—but while adding 
nothing to the policy, would have required administrative determi- 
nations in connection with each transaction under the act which would 
have added substantially to the complexity and the cost of adminis- 
tration. 

Section 3 of the conference bill adopts substantially the language 
of the Senate provision, which was deemed preferable by the conferees 
in order to make it clear that dried fruits, such as prunes, raisins, etc., 
are eligible for inclusion within the provisions of the section, and that 
a ship might carry a combined cargo consisting of both fresh fruits 
and canned or other processed fruits and would not be limited to a 
cargo of one type only. 

Section 4 of the conference bill is the language of section 4 of the 
House amendment and did not appear in the Senate bill. It was 
accepted by the conferees in order to broaden the operations under 














4 AMENDMENTS TO PUBLIC LAW 480, 83D CONGRESS 


section 201 of the act to permit use of food donated thereunder for 
refugees and other continuing ‘extraordinary’ requirements. 
Harotp D. Cootey, 
W. R. Poaae, 
Grorce M. Grant, 
Currrorp R. Hops, 
Aue. H. ANDRESEN, 
Managers on the Part of the House. 
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Union Calendar No. 1192 
847TH CoNGRESS HOUSE OF REPRESENTATIVES { Report 
2d Session ; | No. 2904 





PERCENTAGE DEPLETION IN THE CASE OF CERTAIN 
SAND AND GRAVEL 





Juty 24, 1956.—Committed te the Committee of the Whole House on the 
State of the Union and ordered to be printed 





Mr. Baker, from the Committee on Ways and Means submitted the 
following 


REPORT 


[To accompany H, R. 10923) 


The Committee on Ways and Means, to whom was referred the bill 
(H. R, 10923) to clarify the Internal Revenue Codes of 1939 and 1954 
with respect to the allowance of percentage depletion in the case of 
sand and gravel extracted from navigable waters, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

On page 2, strike out line 4 and all that follows down through line 9 
on page 2, and insert: 

See. 2. Seetion 114 of the Internal Revenue Code of 1939 is amended by 
adding at the end thereof the following: 

“(c) EXTRACTION .oF SawD AND. vEL From Navicaste Waters.—For 
purposes of the deduction for depletion allowed by section 23 (m), a taxpayer who, 
under permit from or with the permission of the United States, extracts sand or 
gravel from navigable waters of the United States shall be treated as the owner 
of an economic interest in the deposits from which ‘such saad or gravel is extracted, 
and such deposits shall be deemed to be depleted by such extraction.” 

Spc. 3. (a), The amendment made by. the first section of this Act shall apply 
to all taxable years to which the Internal Revenue Code of 1954 applies. 

(b) The amendment made by section 2 of this Act shall be effective on and 
after January 1, 1951. 


I. PURPOSE OF BILL 
The purpose of this bill is to allow a deduction to taxpayers for 
percentage depletion on income from sand and gravel extracted from 


navigable waters, if the taxpayer extracts the sand and gravel under 
& permit from or with the permission of the United States. 
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2 PERCENTAGE DEPLETION IN CERTAIN SAND AND GRAVEL 


II. REASON FOR THE BILL 


Under the 1954 Code, and under the 1939 Code since the enactment 
of the Revenue Act of 1951, an allowance of 5 percent for the depletion 
of sand and gravel deposits has been allowed. However, this deduc- 
tion has been ruled by the Internal Revenue Service not to extend to 
taxpayers who dredge sand and gravel from the bed of a navigable 
river under a permit from the Federal Government. This was not 
allowed on the grounds that these taxpayers did not have the requisite 
economic interest in the deposit (Rev. Rule 55-251). The effect of 
this bill is to overcome this ruling, in large part, and to grant those 
who extract sand and gravel from the beds of navigable rivers and 
those who extract sand and gravel from privately owned deposits, the 
same percentage depletion treatment. 


Ill. EXPLANATION OF BILL 


The first section of this bill amends the Internal Revenue Code of 
1954 by adding a new subsection (d) to section 614, relating to the 
definition of property for purposes of depletion. Under this provision 
a taxpayer who, under a permit from, or with the permission of, the 
United States extracts sand or gravel from navigable waters of the 
United States is to be treated as the owner of an economic interest in 
the deposits from which the sand or gravel is extracted, and such 
deposits are deemed>to be depleted by the’ extraction’ of the sand 
and gravel. Thus, the taxpayer will receive a deduction for the 
depletion of the deposit based at the 5 percent rate available to those 
who own land from which sand and gravel is extracted. This section 
applies to all taxable years to which the 1954 Code applies. 

ection 2 of the bill, as amended by your committee, makes a 
similar amendment to section 114 of the Internal Revenue Code of 
1939. In order that this amendment will apply to all provisions 
relating to the computation and allowance of the deduction for deple- 
tion, it is specifically made applicable, “For let ort of the deduction 
for depletion allowed by section 23 (m).” The amendment made by 
section 2 is effective on and after January 1, 1951. This is the effec- 
tive date of section 319 (c) of the Revenue Act of 1951 (which first 
allowed percentage depletion for sand and gravel) as amended by 
Public Law 594 (82d Cong., 2d .)... The effeetive date under sec- 
tion ‘2-of this bill will apply'in the same:nmaanmer as the'effective date 
provided by Public Law 594 in the case of fiscal year taxpayers. 


IV. CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law seu ef the bill, as intro- 
duced, are shown as follows (new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 
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Section 614 or. tHE INTERNAL ReEvENvE Cope or 1954 


SEC. 614, DEFINITION OF PROPERTY. 
(a) GeneraL Rute.— * * * 
a e * @ ¢ & eg 


(d) Exrracrion or Sanp anpd Gravet From NavicaBLe 
Warers.—For ro som of this part, a taxpayer who, under a 
ci gl permission 0 of the United. States, extracts sand or 

from navigable waters of the L nited States shall be treated as the 
oo a an economic interest in the de from which such sand or 


gravel is extracted, and such deposits shall be deemed to be depleted by 
such extraction. O 
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841m CoNGRESS } HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2905 





DISTILLED SPIRITS, WINES, BEER, AND TOBACCO PROD- 
UCTS LOST IN CERTAIN DISASTERS 





Juty 24, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Sapuak, from the Committee on Ways and Means, submitted the 
following 


REPORT 


[To accompany H. R. 12114] 


The Committee on Ways and Means, to whom was referred the bill 
(H. R. 12114) to amend the Internal Revenue Code of 1954 to provide 
for refund or credit of internal-revenue taxes paid or determined and 
customs duties paid on distilled spirits, wines, beer, tobacco products, 
and cigarette papers and tubes lost, rendered unmarketable, or 
condemned by authorized officials as a result of a major disaster; to 
provide for refund of internal-revenue tax paid on beer lost or rendered 
unmarketable as result of floods of 1951; and to provide for refund or 
credit of taxes paid on distilled spirits and wines of Puerto Rican 
manufacture lost or rendered unmarketable or condemned by health 
authorities as result of hurricanes of 1954, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 

The amendment strikes out all after the enacting clause and inserts 
a new text which appears in the reported bill in italic type. 


I. PURPOSE OF BILL 


The bill would amend the chapters of the Internal Revenue Code of 
1954 dealing with alcoholic beverages and tobacco products to pro- 
vide payments which are, in effect, refunds of internal-revenue taxes 
and customs duties on distilled spirits, wines, beer, tobacco products, 
and cigarette papers and tubes which have been lost, rendered un- 
marketable, or condemned by a duly authorized official, as a result of a 
major disaster occurring after December 31, 1954, and while such 
products were in regular trade channels. It also provides for similar 
payments with respect to the tax on beer lost by reason of the floods 
of 1951 and the hurricanes of 1954, and on distilled spirits and wines 
of Puerto Rican manufacture lost in the hurricanes of 1954. 
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2 PRODUCTS LOST IN CERTAIN DISASTERS 


II, REASONS FOR THE BILL 


Your committee believes that in view of the heavy burden of the 
taxes on alcoholic beverages and tobacco products, it is desirable to 
provide for reimbursement of such taxes where heavy losses are 
sustained in a major disaster. This bill grants relief similar to that 
provided by section 498 of the Revenue Act of 1951 for spirits 
destroyed by the 1951 floods, and by the act of August 11, 1955 
(69 Stat. 685), for distilled spirits and wines lost, rendered unmarketa- 
ble, or condemned by health authorities as a result of the hurricanes 
of 1954. However, this previous legislation authorized relief only in 
the case of specific disasters while this bill contains permanent relief 
provisions. Also the previous iy og authorized relief to retail 
dealers only through replacements by suppliers, while this bill provides 
either relief through replacement or direct relief to such dealers, 


III. EXPLANATION OF PROVISIONS OF BILL 


Section 1 of the bill provides that the Secretary of the Treas 
under certain conditions is to make payments equal to the internal- 
revenue taxes paid or determined (and customs duties paid) on 
distilled spirits, wines, rectified products, or beer lost, rendered un- 
marketable, or condemned by a duly authorized official, by reason 
of a “major disaster,” as determined by the President under the act 
of September 30, 1950 (64 Stat. 1109), occurring after December 31, 
1954. For such payments to be made, the articles must have been 
lost, rendered unmarketable, or condemned while in the possession of 
(1) the person paying the tax, or tax and duty (or obligated to pay a 
determined tax) on the spirits, wines, rectified products, or beer; 
(2) a bottler of distilled spirits, wines, or rectified products, or a 
peewee or; (3) a wholesale or retail dealer in distilled spirits, wines, 
or beer. 

The payment may be made to the possessor. It may also be made 
to any distiller, winemaker, brewer, rectifier, importer, wholesale liquor 
dealer, or wholesale beer dealer who replaced for the possessor (with- 
out compensation, remuneration, or credit of any kind in respect of 
the tax, or tax and duty, on such article) the full equivalent of dis- 
tilled spirits, wines, rectified products, or beer lost or rendered un- 
marketable or condemned. 

The claimant must furnish proof that neither he nor any possessor 
was indemnified by insurance or otherwise for the tax or duty on the 
articles covered by the claim, and that he is entitled under this bill 
to the payment claimed. 

When the Secretary or his delegate has made payment, as provided 
above, the articles with respect to which the payment has been made 
must be destroyed under such supervision as the Secretary or his 
delegate may prescribe (unless such articles were previously destroyed 
under such supervision). 

The provisions of this section are made applicable to the taxes paid 
on Puerto Rican distilled spirits, wines, rectified products, and beer 
brought into the United States. However, the Internal Revenue 
Code of 1954 (sec. 7652 (a) (3)) provides for paying to the Treasury of 
Puerto Rico all taxes collected under the internal-revenue laws on 
articles produced in Puerto Rico and shipped to the United States. 
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Your committee believes that any repayments made for destroyed 
Puerto Rican products should not be at the expense of the United 
States Treasury. For this reason all claims allowed for destroyed 
Puerto Rican products must be charged against taxes to be paid 
over to Puerto Rico. However, the applicability of the bill to Puerto 
Rican articles is conditioned upon the concurrence of the Puerto 
Rican government. 

Section 2 of the bill similarly provides that the Secretary of the 
Treasury under certain conditions is to make payments equal to the 
internal-revenue taxes paid or determined (and customs duties paid) 
on tobacco products and cigarette papers and tubes lost, rendered 
unmarketable, or condemned by a duly authorized official, by reason 
of a “major disaster,” as determined by the President under the act 
of September 30, 1950 (64 Stat. 1109), occurring after December 31, 
1954. For such payments to be made, the articles must have been 
lost, rendered unmarketable, or condemned while in the possession of 
(1) the person paying the tax, or tax and duty (or obligated to pay a 
determined tax) on the tobacco products and cigarette papers and 
et (2) the manufacturer or importer; or (3) a wholesale or retail 

ealer. 

The payment may be made to the possessor. It may also be made 
to any manufacturer, importer, or wholesaler who replaced for the 
possessor the full equivalent of the tobacco products or cigarette 
papers or tubes lost or rendered unmarketable or condemned but 
only if the replacement was made without compensation, remunera- 
tion, or credit of any kind in respect of the tax, or tax and duty, on 
such articles. 

The claimant must furnish proof that neither he nor any possessor 
was indemnified by insurance of otherwise for the tax or duty on the 
articles covered by the claim, and that he is entitled under this bill 
to the payment claimed. 

Before the Secretary or his delegate makes payment under this bill 
with respect to tobacco products or cigarette papers or tubes rendered 
unmarketable or condemned by a duly authorized official, such articles 
must have been destroyed under such supervision as the Secretary or 
his delegate may prescribe. 

Section 3 of the bill makes provision for relief in the case of beer 
lost, rendered unmarketable, or condemned by a duly authorized 
health official by reason of the floods of 1951 or the hurricanes of 
1954. This relief is substantially the same as was provided in the 
ease of distilled spirits by section 498 of the Revenue Act of 1951, 
and in the case of distilled spirits and wines by the act of August 11, 
1955 (69 Stat. 685). 

Section 4 of the bill provides that the provisions of the act of August 
11, 1955 (Public Law 363, 84th Cong.), which relate to distilled spirits 
and wines lost, rendered unmarketable, or condemned by health au- 
thorities as a result of the hurricanes of 1954 are to be made applicable 
with respect to the taxes paid under the 1939 Code on Puerto Rican 
distilled spirits and wines brought into the United States. This sec- 
tion makes the payment of claims subject to the same conditions as 
are made applicable by section 1 of this bill to the payment of claims 
with respect to articles of Puerto Rican manufacture. 

The secretary is authorized to prescribe such regulations as may be. 
necessary to carry out the provisions of this bill. 
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IV. CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which not change is proposed is shown in roman): 


INTERNAL REVENUE CODE OF 1954 
CHAPTER 51— DISTILLED SPIRITS, WINES, AND BEER 


Subchapter A—Gallonage and Oceupational Taxes 


. a * s hd . o 
PART I—GALLONAGE TAXES 
* e * se + > s 


Subpart E—General Provisions 


See. 5061. Method of collecting tax. 

Sec. 5062. Refund and drawback in case of exportation. 

Sec. 5063. Floor stocks tax refunds on distilled spirits, wines, 
cordials, and beer. 

Sec. 5064. Refund or credit for losses caused by disaster. 

Sec. [5064] 5065. Territorial extent of law. 

See. [5065] 5066. Cross references. 

SEC. 5061. METHOD OF COLLECTING TAX. 


7 a. * o * a * 


SEC. 5064. REFUND OR CREDIT FOR LOSSES CAUSED BY DISASTER. 

(a) Avruorizarion.—Whenever the President has determined under 
the Act of September 30, 1950 (64 Stat. 1109) that a ‘“‘major disaster” 
as defined in such Act has occurred in any part of the United States, the 
Secretary or his delegate shall make refund or allow credit, without interest, 
in the amount of the internal revenue taxes paid or determined and customs 
duties paid on distilled spirits, wines, rectified products, and beer previ- 
ously withdrawn, and lost or rendered unmarketable or oindianial by a 
duly authorized official by reason of such disaster occurring after June 
830, 1955, while such spirits, wines, rectified products, or beer were in the 
possession of — 

(1) the person paying such tar, or such tax and duty, or obligated 
to pay a determined tax, on such spirits, wines, rectified products, 
or beer, 

(2) a rectifier or proprietor of a taxpaid bottling house or taxpaid 

wine botiling house, or 

(3) a wholesale or retail dealer in distilled spirits, wines, or beer, 

all referred to in this section as the possessor or possessors, 

(6) To Wuom Manpze.—The refunds and credits authorized by this 
section may be made to any of the possessors: Provided, That such refunds 
and credits may be made to any distiller, winemaker, brewer, rectifier, 
importer, wholesale liquor dealer, or wholesale beer dealer, who, after 
June 30, 1955, and before the date of enactment of this Act, replaced for 
the possessor the full equivalent of the distilled spirits, wines, rectified 
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products, or beer so lost or rendered unmarketable or condemned, without 
compensation, remuneration, or credit of any kind in respect of the taz, 
or tax and duty, on such spirits, wines, rectified products, or beer. 

(c) Crarms.—No claim shall be allowed under this section unless— 

(1) filed within siz months after whichever of the following is the 
later: (A) the date on which the articles covered by the claim were 
lost or rendered unmarketable or condemned, as the case may be, or 
(B) the date on which this section is enacted; and 

(2) the claimant furnishes proof to the satisfaction of the Secretary 
or his delegate that— 

(A) neither the claimant nor any possessor was indemnified 
by any valid claim of insurance or otherunse in respect of the 
tax paid or determined or the duty paid on the articles covered by 
the claim, and 

(B) the claimant is entitled to refund or credit under this 
section. 

(d) Desrrvcrion or Disrizcep Sprrirs, Wines, Recririep Prop- 

vers, or Berr.— When the Secretary or his delegate has made refund 
or allowed credit under this section on distilled spirits, wines, rectified 
products, or beer rendered unmarketable or condemned by a duly authorized 
oficial, such distilled spirits, wines, rectified products, or beer shall be 

estroyed under such supervision as the Secretary or his delegate may pre- 
scribe, unless such distilled spirits, wines, rectified products, or beer were 
previously destroyed under such supervision. 

(e) Crevir—When credit is allowed pursuant to this section, the 
Secretary or his delegate may provide for the issuance of stamps, coupons, 
certificates, or other evidence to be applied as to the tax, or tax and duty, 
on distilled spirits, wines, rectified products, or beer subsequently with- 
drawn on payment or determination of tax, or tax and duty, to the extent of 
the credit so allowed. 

(f) The provisions of this section shall be applicable in respect of 
distilled spirits, wines, rectified products, and beer of Puerto Rican manu- 
facture brought into the United States and so lost or rendered unmarket- 
able or condemned: Provided, That all refunds made or credits allowed in 
respect of the tares paid on any such articles of Puerto Rican manufacture 
shall be charged against, enk the amounts thereof retained out of, taxes 
collected under section 7652 and all amounts so retained shall be deposited 
in the Treasury of the United States as miscellaneous receipts. 

SEC. [5064] 5065. TERRITORIAL EXTENT OF LAW. 

The provisions of this part imposing taxes on distilled spirits, wines, 
and beer shall be held to extend to such articles produced anywhere 
within the exterior boundaries of the United States, whether the same 
be within an internal revenue district or not. 

SEC. [5065] 5066. CROSS REFERENCES. 


For general administrative provisions applicable to the assess- 
ment, collection, refund, etc., of taxes, see subtitle F, 
* * * * 


* s 
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CHAPTER 52—TOBACCO, CIGARS, CIGARETTES, AND 
CIGARETTE PAPERS AND TUBES 


* * * * * * e 


Subchapter A—Definitions; Rate and Payment of Tax; 
Exemption from Tax; and Refund and Drawback of Tax 


Sec. 5701. Rate of tax. 

Sec. 5702. Definitions. 

Sec. 5703. Liability for tax and method of payment. 
Sec. 5704. Exemption from tax. 

Sec, 5705. Refund or allowance of tax. 

Sec. 5706. Drawback of tax. 

Sec. 5707. Floor stocks refund on cigarettes. 

See. 5708. Refund or credit for losses caused by disaster. 


SEC. 5701. RATE OF TAX. 


+ * * * * * a 


SEC. 5708. REFUND OR CREDIT FOR LOSSES CAUSED BY DISASTER. 

(a) AuvrnorizaTion.—Whenever the President has determined under 
the Act of September 30, 1950 (64 Stat. 1109) that a ‘‘major disaster” as 
defined in such Act has occurred in any part of the United States, the 
Secretary or hts delegate shall make refund or allow credit, without 
interest, in the amount of the internal revenue taxes paid or determined 
and customs duties paid on tobacco products and cigarette papers and 
tubes removed, and lost or rendered unmarketable or condemned by a duly 
authorized official by reason of such disaster occurring after June 30, 1956, 
while such tobacco products and cigarette papers and tubes were in the 
possession of — 

(1) the person paying such tax, or such tax and duty, or obligated 
to pay a determined tax, on such tobacco products and cigarette 
papers or tubes, 

(2) the manufacturer or importer, or 

(3) a wholesale or retail dealer, 

all referred to in this section as the possessor or possessors. 

(6) To Wom Mapz.—The refunds and credits authorized by this 
section may be made to any of the possessors: Provided, That such 
refunds and credits may be made to any manufacturer, importer, or 
wholesale dealer, who, after June 30, 1955, and before the date of enact- 
ment of this Act, replaced for the possessor the full equivalent of the 
tobacco products and cigarette papers and tubes so lost or rendered un- 
marketable or condemned, without compensation, remuneration, or credit 
of any kind in respect of the tax, or tax and duty, on such tobacco products 
and cigarette papers and tubes. 

(c) Crarms.—No claim shall be allowed under this section unless— 

(1) filed within six months after whichever of the following is the 
later. (A) the date on which articles covered by the claim were 
lost or rendered unmarketable or condemned, as the case may be, or 
(B) the date on which this section is enacted; and 

(2) the claimant furnishes proof to the satisfaction of the Secretary 
or his delegate that— : ; 

(A) neither the claimant nor any possessor was indemnified 
by any valid claim of insurance or otherwise in res of the 
tax age or determined or the duty paid on the art covered 
by the claim, and 
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(B) the claimant is entitled to refund or credit under this 
section. 

(d) Desrrucrion or Toracco Propucrs anv Cicaretre Papers 
AnD Tuses.—When the Secretary or his delegate has made refund or 
allowed credit under this section on tobacco products or cigarette papers 
or tubes rendered unmarketable or condemned by a duly calevived 
official, such tobacco products or cigarette papers or tubes shall be de- 
stroyed under such supervision as the Secretary or his delegate may pre- 
scribe, unless such tobacco products or cigarette papers or tubes were 
previously destroyed under such supervision. 

(e) Crevir.—When credit is allowed pursuant to this section, the 
Secretary or his delegate may provide for the issuance of stamps, coupons, 
certificates, or other evidence to be applied as to the tax, or tax and duty, 
on tobacco products or cigarette papers or tubes subsequently withdrawn 


on payment or determination of tax, or tax and duty, to the extent of the 
credit so allowed. 


oO 
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EXTENDING THE TIME LIMIT WITHIN WHICH AWARDS 
OF CERTAIN MILITARY AND NAVAL DECORATIONS 
MAY BE MADE 





Juuy 25, 1956.—Ordered to be printed 





Mr. Kitpay, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany S. 1637] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the House to the bill (S. 1637) to extend 
the time limit within which awards of certain military and naval 
decorations may be made, having met, after full and free conference, 
have agreed to recommend and do recommend to their respective 
Houses as follows: 

That the House recede from its amendment. 


Pau J. Kitpay, 
Cart T. Durnam, 
Dewey Snort, 
Managers on the Part of the House. 


JOHN STENNIS, 

Henry M. Jackson, 

Sam J. Ervin, Jr., 

LEVERETT SALTONSTALL, 

MarGaret CHase Sirsa, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the House 
to the bill (S. 1637) to extend the time limit within which awards of 
certain military and naval decorations may be made, submit the 
following statement in explanation of the effect of the action agreed 
upon by the conferees and recommended in the accompanying con- 
ference report. 

S. 1637 passed the Senate on May 21, 1956, and provided that a 
decoration or device in lieu of decoration which, prior to the enactment 
of the bill, had been authorized by Congress to be awarded to any 
person for an act or service performed while on active duty in the 
military or naval forces of the United States, or while serving such 
forces, could be awarded at any time not later than 1 year after the 
enactment of the bill for any act or service performed between June 
27, 1950, and July 27, 1953, if written recommendation had been sub- 
mitted to the appropriate office in a military department before the 
enactment of the bill, 

On July 16, 1956, the House passed the bill with amendments which 
would authorize an additional year within which new recommendations 
for military awards and decorations could be filed with the military 
department and extending the time from 1 to 2 years in which recom- 
mendations already received could be processed and awarded. 

In conference the Senate managers took the position that the 
authority to award decorations for service performed between June 
27, 1950, and July 27, 1953, should be limited to those for which 
recommendations have already been received. Furthermore, the 
position was taken that no more than 1 year should be allowed for 
the military departments to process the recommendations already 
on file and that the period of 2 years, as contained in the House 
amendment, was not necessary. 

The managers on the part of the House realize that with the passage 
of time it becomes more difficult to make fair evaluations of suggested 
awards and consequently agree with the position of the Senate that 
an additional period of time, within which new recommendations for 
awards based on Korean service can be submitted, should not be 
granted. Furthermore, for those recommendations already on file 
1 additional year within which the awards can be processed and made 
should be sufficient. 

The House recedes from its amendment. 

Pavut J. Kiipay, 
Cart T. Durnam, 


Dewey SxHort, 
Managers on the Part of the House. 
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QJO DEL ESPIRITU SANTO GRANT 





Juty 25, 1956.—Ordered to be printed 





Mr. Hatey, from the committee of conference, submitted the following 


CONFERENCE REPORT 


[To accompany H. R. 5712] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 5712) 
to provide that the United States hold in trust for the Pueblos of Zia 
and Jemez a part of the Ojo del Espiritu Santo Grant and a small 
area of ene domain adjacent thereto, having met, after full and 
free conference, have agreed to recommend and do recommend to 
their respective Houses as follows: 

That the House recede from its disagreement to the amendments 
of the Senate and agree to the same with an amendment as follows: 

In lieu of the matter inserted by the Senate amendment, insert the 
following: 

Sec. 3. In the administration of the lands to be held in trust by the 
Onited States pursuant to this Act, together with any remaining lands 
comprising the Ojo del Espiritu Santo Grant, the Secretary of Agriculture, 
or any = oy or agency of the United States hereafter administering such 
lands, shall make the livestock grazing capacity of the lands held in trust 
under sections 1 and 2 hereof available to the Zia and Jemez Indians 
to the extent f 400 cattle units yearlong, and the remaining lands available 
to the non-Indians included in the provisions of the Executive Order 
(Number 8697) signed by the President on February 28, 1941. 

And the Senate agree to the same. 

James A. HAtey, 
B. F. Sisk, 
Joun J. Ruopzs, 

Managers on the Part of the House. 
Cumton P. ANDERSON, 
Ricwarp L. NevuBEeRGER; 
Barry GOLDWATER, 

Managers on the Part of the Senate, 
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STATEMENT OF MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on amendment of the Senate to 
the bill (H. R. 5712), to provide that the United States hold in trust 
for the Pueblos of Zia and Jemez a part of the Ojo del Espiritu Santo 
Grant and a small area of public domain adjacent thereto, submit the 
following statement in explanation of the effect of the action agreed 
upon and recommended in the accompanying conference report. 

H. R. 5712, as reported by the House, contained two sections. The 
Senate added section 3 which provided that in the administration of 
the trust lands in question as well as any remaining lands comprisin 
the Ojo del Espiritu Santo Grant, the Secretary of Agriculture woul 
make the livestock grazing capacity of the lands available to the Zia 
and Jemez Indians to the extent of 400 cattle units yearlong. The 
amendment also provided that the remainder of the grazing capacity 
on the entire grant would be available to non-Indians regardless of the 
trust provisions. 

Declaring that this section would have defeated the purpose of the 
bill, the House managers refused to accept the amendment and agreed 
to a substitute amendment which provides that in the administration 
of the lands to be held in trust by the United States pursuant to this 
act as well as any remaining lands comprising the Ojo del Espiritu 
Grant, the Secretary of Agriculture, or any agency of the United 
States (Department of the Interior) charged with the administration 
of such lands shall be assured that the livestock grazing capacity of 
the lands held in trust under sections 1 and 2 hereof available to the 
Zia and Jemez Indians shall not be in excess of 400 cattle units year- 
long. The amendment also provides that the remaining lands avail- 
able to non-Indians under the provisions of the Bankhead-Jones Farm 
Tenant Act as provided by Executive order (No. 8697) signed by the 
President on February 28, 1941. The managers believe this amend- 
ment to be the most equitable provision that can be made. 

James A. Haury, 

B. F. Sisk, 

Joun J. Ruopes, 
Managers on the Part of the House. 


O 
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SUSPENDING APPLICATION OF CERTAIN FEDERAL LAWS WITH 
RESPECT TO PERSONNEL TO BE EMPLOYED BY THE HOUSE 
COMMITTEE ON WAYS AND MEANS IN CONNECTION WITH 
THE INVESTIGATIONS AUTHORIZED BY HOUSE RESOLUTION 
331, AS AMENDED, 84TH CONGRESS 





Jury 25, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Ce.uer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. J. Res. 695) 


The Committee on the Judiciary, to whom was referred the joint 
resolution (H. J. Res. 695) to suspend the application of certain 
Federal laws with respect to personnel employed by the House Com- 
mittee on Ways and Means in connection with the investigations 
ordered by House Resolution 331 and House Resolution 606, 84th 
Congress, having considered the same, report favorably thereon with 
amendment and recommend that the joint resolution do pass. 

The amendment is as follows: 

On page 1, line 3, after the word ‘person’, insert the following 
“ not presently employed by the Federal Government,”. 


PURPOSE OF THE AMENDMENT 


The purpose of the amendment is to exclude from the scope of the 
exemption proposed by the resolution any person who is presently 
employed in any capacity by the Federal Government. 


PURPOSE OF THE LEGISLATION 


The purpose of this resolution, as amended, is to suspend the appli- 
cation of certain Federal laws—the so-called confiict-of-interest 
statutes contained in sections 281, 283, and 284 of title 18 of the United 
States Code—with respect to personnel to be employed by the House 
Committee on Ways and Means in connection with the investigations 
authorized by House Resolution 331, as amended by House Resolution 
606, 84th Congress, 
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GENERAL STATEMENT 


House Resolution 331, as amended by House Resolution 606, which 
was merely a technical amendment thereto, authorized the Ways and 
Means Committee of the House of Representatives to conduct 
studies and investigations of all matters coming within the jurisdiction 
of that committee. In order to assist the committee in carrying out 
its legislative responsibility, it has been found necessary to employ 
experts. However, it has been found increasingly difficult to induce 
professional men to accept such committee assignments. Under the 
present law, such assignments preclude persons so employed from 
appearing for profit before Government agencies and bureaus. More- 
over, the ban would continue for 2 years after termination of such 
employment over matters which an individual may have handled 
while employed by the Government. 

In the past, many resolutions similar to this have been enacted, and 
therefore, are precedents for the enactment of this resolution. 

It should also be pointed out that these restrictions and limitations 
of the present law are particularly harsh upon individuals who merely 
serve on a temporary basis. It is those individuals who are encom- 
passed by the provision of this resolution. Unless exemptions like 
those embodied in this resolution are granted, the House Committee 
on Ways and Means will be deprived of the talents and ability of out- 
standing men and women since such persons do not wish to forfeit their 
right to practice for profit before a governmental bureau or agency 
Therefore. the Committee on the Judiciary recommends the favorable 
enactment of this resolution as amended. 

The following are the specific sections of title 18 of the United 
States Code which would be waived by the enactment of this reso- 
lution; 

EXISTING LAW 


TitLte 18. Unirep States Cope 


§ 281. Compensation to Members of Congress, officers and others in 
matters affecting the Government 

Whoever, being a Member of or Delegate to Congress, or a Resi- 

dent Commissioner, either before or after he has qualified, or the head 
of a department, or other officer or employee of the United States or 
any department or agency thereof, directly or indirectly, receives or 
agrees to receive, any compensation for any services rendered or to 
‘be rendered, either by himself or another, in relation to any proceed- 
ing, contract, claim, controversy, charge, accusation, arrest, or other 
matter in which the United States is a party or directly or indirectly 
interested, before any department, agency, court martial, officer, or 
any civil, military, or naval commission, shall be fined not more than 
$10,000 or imprisoned not more than two years, or both; and shall be 
incapable of holding any office of honor, trust, or profit under the 
United States. 

Retired officers of the armed forces of the United States, while not 
on active duty, shall not by reason of their status as such be subject 
to the provisions of this section. Nothing herein shall be construed 

‘to allow any retired officer to represent any person in the sale of any- 
thing to the Government through the department in whose service he 
holds a retired status. 
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This section shall not apply to any person because of his member- 
ship in the National Guard of the District of Columbia nor to any 
person especially excepted by Act of Congress. 


§ 283. Officers or employees interested in claims against the Govern- 
ment 


Whoever, being an officer or employee of the United States or any 
department or agency thereof, or of the Senate or House of Repre- 
sentatives, acts as an agent or attorney for prosecuting any claim 
against the United States, or aids or assists in the prosecution or 
support of any such claim otherwise than in the proper discharge 
of his official duties, or receives any gratuity, or any share of or 
interest in any such claim in consideration of assistance in the prose- 
cution of such claim, shall be fined not more than $10,000 or im- 
prisoned not more than one year, or both. 

This section shall not apply to any person because of his member- 
ship in the National Guard of the District of Columbia nor to any 
person specially excepted by enactment of Congress. 


§ 284. Disqualifications of former officers and employees in matters 
connected with former duties 


Whoever, having been employed in any agency of the United 
States, including commissioned officers assigned to duty in such 
agency, within two years after the time when such employment or 
service has ceased, prosecutes or acts as counsel, attorney, or agent 
for prosecuting, any claims against the United States involving any 
subject matter directly connected with which such person was so 
employed or performed duty, shall be fined not more than $10,000 
or imprisoned not more than one year, or both, 


O 
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PROVIDING FOR THE VALIDATION OF CERTAIN MINING CLAIMS 
OWNED BY ARTHUR W. HYDE, JOHN H. GOSSETT, CLYNE A. 
BAILEY, AND MANUEL SILVA, ALL OF THE STATE OF NEW MEX- 
ICO, AND THELMA ARNDT, WALLACE (OR WALLY) LAWSON, 
RICHARD L. (OR R. L.) GREENE, ELDEN F. KEITH, ZOLA KEITH, 
LEON KEITH, LEE E. KEITH, ROBERT ARNDT, ROSE GREENE, 
FERNE CRESSY, MARJORIE LAWSON, AND FRANK CRESSY, ALL 
OF THE STATE OF WYOMING 





Jury 25, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Enate, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


(To accompany 8. 3941) 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 3941) relating to certain mining claims which were 
eligible for validation under the act of August 12, 1953, but which 
were not validated solely because of the failure of the owners to take 
certain action to protect their claims within the prescribed period, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the bill as amended do pass. 

The amendment is as follows: 


Strike out all after the enacting clause and insert the following 
language: 


That, (a) subject to any valid intervening rights acquired under the laws of the 
United States, any mining claims owned by Arthur W. Hyde, John H. Gossett, 
Clyne A. Bailey and Manuel Silva, all of the State of New Mexico, located within 
section 20, township 13 north. range 9 west, New Mexico principal meridian, 
McKinley County. New Mexico, which would have been validated under the Act 
of August 12, 1953 (67 Stat. 539), except for the fact that the owners thereof 
failed to post notice of their claims and to file amended notices of location within 
the period prescribed by that Act, shall be effective to the same extent as if they 
had been given full force and effect under the parisons of the said Act of August 
12, 1953: Provided, That no mining claim shall be validated hereunder unless the 
owner thereof shall, not later than sixty days after the date of enactment of this 
Act, post on the mining claim validated hereunder in the manner uired for 
posting notice of location of mining claims and file for record in the office where 
the notice or certificate of location of such claim is of record an amended notice 
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of location of such claim, stating that such notice is filed pursuant to the provi- 
sions of this Act and for the purpose of obtaining the benefits hereof. 

(b) Subject to any valid intervening rights acquired under the laws of the 
United States, any mining claims owned by Thelma Arndt, Wallace (or Wall 
Lawson, Richard L. (or R. L.) Greene, Elden F. Keith, Zola Keith, Leon Keith, 
Lee E. Keith, Robert Arndt, Rose Greene, Ferne Cressy, Marjorie Lawson, and 
Frank Cressy, all of the State of Wyoming, located within sections 3, 4, 9, 10, 11, 
or 15, township 43 north, or section 33 or 34, township 44 north, range 82 west, 
sixth principal meridian, Johnson County, Wyoming, which would have been 
validated under the Act of August 12, 1953 (67 Stat. 539), except for the fact that 
the owners thereof failed to post notice of their claims and to file amended notices 
of location within the eee prescribed by that Act, shall be effective to the same 
extent as if they had been given full force and effect under the provisions of the 
said Act of August 12, 1953: Provided, That no mining claim shall be validated 
hereunder unless the owner thereof shall, not later than sixty days after the date 
of enactment of this Act, post on the mining claim validated hereunder in the 
manner required for posting notice of location of mining claims and file for record 
in the office where the notice or certificate of location of such claim is of record an 
amended notice of location of such claim, stating that such notice is filed pursuant 
to the provisions of this Act and for the purpose of obtaining the benefits hereof. 


Amend the title so as to read: 


A bill to provide for the validation of certain mining claims owned by Arthur 
W. Hyde, John H. Gossett, Clyne A. Bailey, and Manuel Silva, all of the State 
of New Mexico, and Thelma Arndt, Wallace (or Wally) Lawson, Richard L. 
(or R. L.) Greene, Elden F. Keith, Zola Keith, Leon Keith, Lee E. Keith, Robert 
Arndt, Rose Greene, Ferne Cressy, Marjorie Lawson, and Frank Cressy, all of 
the State of Wyoming. 


EXPLANATION OF S, 3941 


If enacted, S. 3941, as amended by the committee, would provide 
a 60-day period within which the claimants to certain mining claims 
in the States of New Mexico and Wyoming may validate their claims. 
Such validations would be subject to any valid intervening rights 
acquired under the laws of the United States. 

It was asserted in testimony given before the committee by those 
appearing in support of the legislation that the mining claims in 
question could have been validated under the act of August 12, 1953 
(67 Stat. 539), but that the owners thereof were not apprised of the 
said act of August 12, 1953, until it was too late to exercise their rights 
thereunder. 

The mining claims in question are not valid because they were 
located on lands not open to the location of mining claims at the time 
of entry. Those claims in McKinley County, N. Mex., were located 
on lands already covered by an application for an oil and gas lease, 
those in Johnson County, Wee. are said to have been located on lands 
previously covered by outstanding oil and gas leases. However, the 
witnesses asserted that, at the time these mining claims were located, 
the records in the land offices at Santa Fe, N. Mex., and at Cheyenne, 
Wyo., were kept in such a manner as to fail to show the existence 
of the instruments referred to. 

It is the understanding of the committee that there are no third 
parties who would be injured by the enactment of this legislation. 

No appropriation of Federal funds is authorized by this legislation. 


COMMITTEE AMENDMENTS 


S. 3941, as introduced, was identical to H. R. 11404, introduced by 
Representative Dempsey of New Mexico. 
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The Department of the Interior, in its adverse report on H. R. 
11404, pointed out that— 


“* * * if this bill were introduced as a private relief 
measure, reasons justifying the special treatment of the 
specific claimants might, perhaps, be produced. * * *” 


In accordance with this observation by the Department, the sponsors 
of the legislation submitted the amended language adopted by the 
committee. 

The committee points out that S. 3941, as amended by the com- 
mittee, eliminates the provision in the Senate version declaring that 
owners of the mining claims in question are entitled to the benefits 
of the act of August 13, 1954 (68 Stat. 708). 


AGENCY REPORTS 


The unfavorable reports of the Department of the Interior and the 
Bureau of the Budget are set forth below. It is the understanding 
of the committee that if S. 3941 is passed as amended, the Department 
will review the testimony given during hearings on the bill to deter- 
mine oe ps or not a change in its position on the legislation may be 
warranted. 


DEPARTMENT OF THE INTERIOR, 
Washington, D. C., July 17, 1956. 
Hon. Cram ENGLE, 


Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

My Dear Mr. Encte: This is in reply to your request for the 
views of this Department on H. R. 11404, a bill relating to certain 
mining claims which were eligible for validation under the act of 
August 12, 1953, but which were not validated solely because of the 
failure of the owners to take certain action to protect their claims 
within the prescribed period. 

We recommend that H. R. 11404 not be enacted. 

The act of August 12, 1953 (67 Stat. 539; 30 U.S. C., sees. 501-505), 
provided for the validation of mining claims located between July 31, 
1939, and January 1, 1953, on leat covered by a lease or permit 
issued under the mineral leasing !aws (30 U. S. C., sec. 181 et seq.), 
or covered by an application or offer for such a lease or permit, or 
known to be valuable for minerals subject to disposition under those 
laws. The act provides that any patent issued for a mining claim 
so validated shall contain a reservation to the United States of all 
minerals subject to disposition under the mineral leasing laws. For 
a person to validate his claim under the act he had to post and record 
an amended notice of location within a period of 120 days after the 
date of enactment of the act, i. e., on or before December 10, 1954. 
The purpose of H. R. 11404 is to permit the validation of claims 
located within sec. 20, T. 13 N., R. 9 W., New Mexico principal 
meridian, New Mexico, which were not validated under the act of 
August 12, 1953, solely because of the failure of the owner of the 


claim to take the prescribed steps. The owner of a claim would, © 


under H. R. 11404, have 60 days within which to satisfy certain 
posting and filing requirements. 
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The tract in question was, along with other lands, withdrawn for 
the Atomic Energy Commission from all forms of appropriation under 
the public land laws, including the mining laws, but not the mineral 
leasing laws, by Public Land Order No. 964 of May 13, 1954. Public 
Land Order No. 1295 of April 26, 1956, provides for the restoration of 
this land to mining location effective at 10 a. m. on August 31, 1956. 
Any person who failed to validate his claim pursuant to the act of 
August 12, 1953, will not have any preference or priority in the entry 
and location of claims upon the reopened lands. There is no means 
other than legislation by which the claimants who failed to validate 
their claims within the prescribed period of time may be given such a 
preference or priority. 

We understand that certain mining claims were located in section 
20 subsequent to the issuance of an oil and gas lease. The claimants 
failed to take advantage of the opportunity presented to them to vali- 
date those claims, and their claims are consequently null and void. 
H. R. 11404 would afford the claimants a new opportunity to validate 
those claims. We are unaware of any reason why they should be 
afforded such an opportunity. They had the period from August 12, 
1953, to December 10, 1953, during which to validate their claims. 
Thereafter there was the period from December 10, 1953, to May 13, 
1954, when the lands were withdrawn for the Atomic Energy Com- 
mission, during which they might have relocated their claims. The 
withdrawal of the lands on May 13, 1954, did not affect the claimants’ 
rights under the 1953 act in any manner, for they had already expired. 

Though phrased in other terms, H. R. 11404 is really of the nature 
of a private bill for the relief of certain individuals who could be 
designated. As we have pointed out, we are unaware of any justifica- 
tion for such special treatment. However, if this bill were introduced 
as a private relief measure, reasons justifying the special treatment of 
the specific claimants might, perhaps, be produced. Certainly, 
the enactment of H. R. 11404 in its present form does not appear 
justified. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to your committee. 
Sincerely yours, 
Frep A. Seaton, 
Secretary of the Interior. 





Executive Orricrk oF THE PRESIDENT, 
BurREAU OF THE BupDGeET, 
Washington, D. C., July 19, 1956. 
Hon. Crarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your request for 
the views of the Bureau of the Budget with respect to H. R. 11404, 
relating to certain mining claims which were eligible for validation 
under the act of August 12, 1953, but which were not validated solely 
because of the failure of the owners to take certain action to protect 
their claims within the prescribed period. 

The act of August 12, 1953 (67 Stat. 539) made eligible for valida- 
tion certain mining claims which previously could not be validated. 
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A person had 120 days within which to post notice of location and file 
for record to validate his claim. H. R. 11404 would grant an addi- 
tional period of time to owners of certain mining claims in McKinley 
County, N. Mex., who failed to take action within the prescribed 
period under the 1953 act. 

The Department of the Interior has informed us that it is unaware 
of any reason why those who failed to take advantage of the 1953 
act should be given special treatment and that the enactment of H. R. 
11404 does not appear justified. This Bureau concurs with the posi- 
tion of the Department of the Interior. 

Sincerely yours, 
Rosert E. Merriam, 
Assistant to the Director. 


The Committee on Interior and Insular Affairs recommends that 
S. 3941, as amended, be enacted. 


O 
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AUTHORIZING ADJUSTMENT, IN THE PUBLIC INTEREST, OF 
RENTALS UNDER LEASES ENTERED INTO FOR THE PROVISION 
OF COMMERCIAL RECREATIONAL FACILITIES AT THE LAKE 
GREESON RESERVOIR, NARROWS DAM 





Jury 25, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Davis of Tennessee, from the Committee on Public Works, 
submitted the following 


REPORT 


[To accompany H. R. 11910] 


The Committee on Public Works, to whom was referred the bill 
(H. R. 11910) to authorize adjustment, in the public interest, of 
rentals under leases entered into for the provision of commercial 
recreational facilities at the Lake Greeson Reservoir, Narrows Dam, 
having considered the same, report favorebly thereon without amend- 
ment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to authorize the Chief of Engineers, under 
the supervision of the Secretary of the Army, to amend any lease for 
the construction, maintenance, and operation of commercial recrea- 
tional facilities at the Lake Greeson Reservoir, Narrows Dam, near 
Murfreesboro, Ark., entered into prier to the date of enactment of 
this act under section 4 of the act of December 22, 1944, as amended 
(16 U. S. C. 460d), so as to provide for adjustment of rentals from 
time to time during the term of such leases when and as he determines 
such adjustment to be necessary or advisable in the public interest. 


GENERAL STATEMENT 


The Chief of Engineers, under the supervision of the Secretary of 
the Army, is authorized by the Flood Control Act of 1944 (58 Stat. 
889), as amended, to construct, maintain, and operate public park and 
recreational facilities in reservoir areas and to permit the construction, 
maintenance, and operation of such facilities. The act also authorizes 
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the Secretary of the Army to grant leases of lands, ingluding structures 
or facilities thereon, in reservoir areas for such periods, and upon such 
terms and for such purposes as he may deem reasonable in the public 
interest. 

This authority to lease has proved to be an effective means of pro- 
viding for the construction, maintenance, and operation of public 

ark and recreational facilities by others without the expenditure of 
Federal funds therefor in most Department of the Army reservoir 
areas. In advertising sites available for lease for recreational devel- 
opment and use, the Department of the Army has stated a fixed 
annual rental which it expects to receive and has invited competitive 
bidding among prospective lessees on the basis of the percentage of the 
annual gross receipts to be paid in addition to the annual rental. 
Widespread interest and highly competitive bidding for desirable sites 
is the normal result of this fg, RS However, it has, in some 
instances, resulted in the acceptance by the Government of an offer 
to pay a percentage of the annual gross receipts which subsequent 
events have proved to be an economically unsound commitment on 
the part of the lessee. 

Recognizing that the commitment to pay to the Government a 
higher return than was economically justified has, in some instances, 
forced lessees to curtail development plans and to lower the standard 
of site maintenance and service rendered to the public which was 
originally envisioned in the development of recreational plans for 
these areas, the Department of the Army has recently modified the 
above-mentioned procedure. The modified procedure contemplates 
the payment of a fixed annual rental and a fixed percentage of gross 
receipts by a lessee, with the selection of the successful bidder being 
made on the basis of (1) his promise to build the required recreational 
facilities, and (2) his ability to provide, operate, and maintain these 
facilities, and such additional facilities as the development of the 
recreational] potential of the reservoir would warrant. In furtherance 
of the objectives sought through this modified procedure, the Depart- 
ment of the Army proposes to make provision in such leases hereafter 
for periodic examination of the gross receipts from the operation of 
these commercial facilities and the renegotiation of the leases when 
deemed necessary in the public interest. 

There are four principal leases for the development, maintenance, 
and operation of commercial sites and facilities at the Lake Greeson 
Reservoir. These leases do not contain provision for the renegotiation 
of the monetary return to the United States. Therefore, the amount 
of the monetary return to the United States under the leases cannot 
be reduced. If the payment to the United States under these leases 
is to be avoided, the lessee must terminate his lease in accordance with 
its terms. Such action may result in a substantial loss to the lessee. 

The committee is informed that many factors, such as management 
ability, weather, time required for establishment of a business, public 
relations, etc., contribute materially to the success or failure of these 
commercial leases. H. R. 11910 permits adjustments in the leases if 
it is determined to be necessary or advisable in the public interest. 

Representatives of the Department of the Army indicated that the 
Department had no objection to the legislation. 

he committee, therefore, recommends approval of H. R. 11910. 


O 
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JULY 25, 1956.—Ordered to be printed 





Mr. Watter, from the Committee on Un-American Activities, 
submitted the following 


REPORT 


CITING ANNE YASGUR KLING 


The Committee on Un-American Activities, as created and author- 
ized by the House of Representatives through the enactment of Public 
Law 601, section 121, subsection (q) (2) of the 79th Congress, and 
under House Resolution 5 of the 84th Congress, caused to be issued a 
subpena to Anne Yasgur Kling, St. Louis, Mo. The said subpena 
directed Anne Yasgur Kling to be and appear before said Committee 
on Un-American Activities, or a duly authorized subcommittee 
thereof, of which the Honorable Francis E. Walter is chairman, in 
their chamber, room 516, New Federal Building, 12th and Market, 
St. Louis, Mo., on June 4, 1956, at the hour of 10 a. m., then and there 
to testify touching matters of inquiry committed to said committee, 
and not to depart without. leave of said committee. The subpena 
served on said Anne Yasgur Kling is set forth in words and figures 
as follows: 


Untrep States or AMERICA, 
ConGreEss OF THE UNITED STATES. 


To Anne Yasour Kune, Greeting: Pursuant to lawful 
authority, you are hereby commanded to be and eer be- 
fore the Committee on Un-American Activities of the House 
of Representatives of the United States, or a duly appointed 
subcommittee thereof, on June 4, 1956, at 10 o’clock a. m., at 
Room 516, New Federal Buildin , 12th and Market, St. 
Louis, Mo., then and there to testify touching matters of in- 
quiry committed to said committee, and not to depart with- 
out leave of said committee. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To. R. T. Collins and/or G. C. Williams, to serve and 
return. 

Given under my hand this 16th day of April, in the year of 


our Lord, 1956. 
Francis E. yr os 
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The said subpena was duly served as = by the return made 

thereon by George C. Williams, who was duly authorized to serve the 

said subpena. e return of the service by the said George C. Wil- 
— being endorsed thereon, is set forth in words and figures, as 
ollows: 


Subpena for Anne Y. Kling before the Committee on Un- 
American Activities. I made service of the within subpena 
by personally handing the within-named individual at her 
resident 1445 Partridge, St. Louis, at 4: 50 o’clock, p. m., on 
the 24th day of April 1956. 

Dated 4-24, 1956. 

Grorce C, WILLIAMS. 


On May 29, 1956, a telegram was sent to Mrs. Anne Yasgur Kling, 
which is set forth in words and figures as follows: 


Wasurnerton, D. C., May 29, 1956. 
Personal report delivered. ; 


Mrs. Anne Yasour Kuro, 
1445 Partridge Street, St. Louis, Mo.: 


Under continuing authority of subpena served upon you 
April 24, your appearance before Committee on Un-American 
Activities is hereby post ned from June 4 to Wednesday, 
June 6, 1956, at 10 o aletk «. m., Courtroom 3, New Federal 
Building, St. Louis, Mo., instead of room 516, New Federal 
Building. 

Francis E. Watrer, Chairman. 


The said Anne Yasgur Kling, pursuant to said subpena and tele- 
graphic communication, and in compliance therewith, appeared before 
a subcommittee of the said Committee on Un-American Activities on 
June 6, 1956, to give such testimony as required under and by virtue 
of Public Law 601, section 121, subsection (q) (2), of the 79th Con- 
gress, and under House Resolution 5 of the 84th Congress. The said 

ne Yasgur Kling having appeared as a witness and having been 
asked the questions, namely: 

Who was the Communist Party organizer in charge of the 
office during that Loe of time? (The period referred to 
was the period of the witness’ employment in Communist 
Party headquarters. ) 

Did Ralph Shaw serve in the Armed Forces of the United 
States, as far as you know? 

Was Shaw a member of the Communist Party at the time 
you were there? 

Will you tell us, then, the names of such individuals who 
were members of the Communist Party when you were there 
who we may not even know about? 

Will you tell us, please, who employed a first in the Com- 
munist Party headquarters in St. Louis 


After Mrs. Kling had testified that she was 1 of 2 persons on the 
Communist Party payroll, the question was asked: 

Who was that other person ? 

Did you know Harold Hall? 
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Now we would like to know from you, who were members 
known to you of the railroad grou of the Communist Party? 
Do you know to whom the name Bill referred as one of those 
responsible for electric ? 
you know to whom the name Sue refers? 

The reference to packing is made here with the names fol- 
lowing it of Joe and Helen? Do you know to whom those 
names refer ? 

Can you honestly answer the question as to whether she was 
a functionary of the Communist Party at any time? (“She” 
referred to Helen Musiel. 

Are you acquainted with Helen Musiel ? 

Was Dr. Sol Londy a member of the Communist Party 
during the period that you were a member of the party ? 

Were you acquainted with him (Dr. Sol Londy) ee 
1944 and 1947? 


which questions were pertinent to the subject under inquiry, refused 
to answer such questions; and as a result of Anne Yasgur Kling’s 
refusal to answer the aforesaid questions, your committee was pre- 
vented from receiving testimony and information concerning a matter 
committed to said committee in accordance with the terms of the 
subpena served upon the said Anne Yasgur Kling. 

e record of the proceedings before the subcommittee on June 6, 
1956, during which the said Anne Yasgur Kling refused to answer 
the aforesaid questions pertaining to the subject under inquiry, is set 
forth in fact as follows: 


Untrep States House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
Com™Mitrre on UN-AmMeERICAN ACTIVITIES, 
St. Louis, Mo., Wednesday, June 6, 1956. 


PUBLIC HEARING 


The committee met at 9: 45 a. m., pursuant to recess, in courtroom 
No. 3, United States Courthouse and Gambian Building, St. Louis, Mo., 
Hon. Morgan M. Moulder (chairman of the subcommittee) presiding. 

Present: Representatives Morgan M. Moulder, James B. Frazier, 
Jr., and Gordon H. Scherer. 

Present also: Frank S. Tavenner, Jr., counsel; George C. Williams 
and Raymond T. Collins, investigators. 

Mr. Moutper. The committee will be in order. 

(After pee the testimony of other witnesses, Mrs. Anne Yasgur 
Kling was called before the committee. ) 

Mr. Moutper. * * * Call the next witness, Mr. Tavenner. 

Mr, Tavenner. Anne Yasgur. 

Mr. Roupesusx. Kling. f 

Mr. TaveNnNER. Mrs. Rube mone | 

Mr. Movutper. Hold up your right hand and be sworn, please. 

_Do you solemnly swear that the testimony which you are about to 
give before this committee will be the truth, the whole truth and noth- 
ing but the truth, so help you, God? ; 

Kure. I do. — 
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TESTIMONY OF ANNE YASGUR KLING; ACCOMPANIED BY HER 
COUNSEL, G. S. ROUDEBUSH 


Mr. Roupesusu. My name is G. S. Roudebush. I am a member of 
this bar, and represent Mrs. Kling. 

Mr. TavenNnER. What is your name, please? 

Mrs. Kine. Anne Ruth Kling. 

Mr. TavenNER. What was your maiden name? 

Mrs. Kune. Yasgur, Y-a-s-g-u-r. 

Mrs. TaveNNER. How do you spell your last name—Kling? 

Mrs. Kune. K-1-i-n-g. 

Mr. Tavenner. Where do you reside? 
oa Kuine. 1445 Partridge Avenue, University City, postal zone 

5 -¥L0. 

Mr. Tavenner. Are you a native of St. Louis? 

Mrs. Kune. No. 

Mr. Tavenner. Where were you born? 

Mrs. Kune. In Bradford, Pa. 

Mr. Tavenner. When did you move to St. Louis? 

Mrs. Kune. In the summer of 1944. 

Mr. Tavenner. How long have you been married ? 

Mrs. Kirnc. We were married January 1, 1948. 

Mr. Tavenner. What was your employment between 1944 in St. 
Louis and 1948, if any ¢ 

Mrs. Kune. I had various stenographic jobs, but I worked for the 
Communist Party in the Communist Party office for a period of time. 
And I sold subscriptions to New Masses magazine. 

Mr. Tavenner. Where was the Communist Party headquarters 
located at the time you were employed in the office? 

Mrs. Kuna. I think it was on North 7th Street here in downtown 
St. Louis. 

Mr. Tavenner. That employment began when? 

Pee? Kura. Well, I believe—I am not sure—sometime in the winter 
of 1945. 

Mr. Tavenner. How long did the employment continue? 

Mrs. Kura. I started about the winter of 1945 and, well, I left the 
party payroll at various times to take ordinary “grees, oka jobs, 
and it was intermittent between the winter of 1945, probably, to the 
winter of 1946. 

Mr. Tavenner. Who was the Communist Party organizer in charge 
of the office during that period of time? 

Mrs. Kune. Mr. Tavenner, I will tell you anything that you want 
to know about myself and my activities, anything you want to know. 
et I have nothing to conceal. I engaged in no criminal or no illegal 
ee activity. 

But 1 am not a tattletale, and I don’t want to snitch on anybody. 

Mr. Tavenner. Mr. Chairman, may I ask for a direction that the 
witness answer the question. 

Mr. Moutper. The witness is directed to answer. And, as other 
witnesses have been advised, we are not directing you to answer the 
question in the spirit of a threat but for the reason that the committee 
is not satisfied and does not accept your response to the question, and 
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for the further reason advising you of the possibility of the dangers 
of contempt proceedings. 

(The witness confers with her counsel.) j 

Mrs. Kune. Mr. Tavenner, my lawyer advises me that the question 
of exposure of other individuals simply for the case of exposure is 
not a settled question in law, and until it is a settled question my 
conscience would prevent me from tattling on other people. 

Mr. Scuerer. I think we should say that the full bench of the cir- 
cuit court of appeals recently reversed a ruling of the three members 
of that court. 

Mr. Rovprersvsn. May I be heard on that, Mr. Scherer? 

Mr. Scuerer. I am just saying-—— 

Mr. Rovpesusn. I should say that I spoke yesterday on the tele- 
phone to counsel for Watkins in that case, and he told me that he was 
applying for certiorari to the United States Supreme Court. 

Mr. Movutper. May I say, of course, that you are going under the 
presumption that we are merely seeking to expose somebody, which 
is not true. It is a wrong and false presumption. 

Proceed, Mr. Tavenner. 

Mr. Scuerer. Don’t you think we should further say now that we 
are now considering legislation and that testimony that this witness 
might give, if she would, would be helpful in that respect. 

Mr. Movutper. Yes; we would take that position. Such information 
as you may be in a position to give us might aid this committee in its 
deliberations and consideration of legislation. 

Now do you still wish to refuse to anwer for the reasons which 
you have given? 

Mrs. Kung. Yes. Telling on other people is an abhorrent thing 
to me. 

Mr. Moutper. Proceed, Mr. Tavenner. 

Mr. Tavenner. Were you acquainted with Ralph Shaw? 

Mrs. Kirng. That is the same question essentially. You are asking 
me to identify a person, and I just can’t identify other people. 

I wish you would ask me what I did, how I behaved. 

Mr. Screrer. You understand, madam, that that is not your re- 
sponsibility as to whether you are going to tell what you know about 
other individuals. 

Our society and our courts could not function if any witness that 
came into a court or into a congressional hearing took it upon himself 
to say that he is not going to tell what he knows about other people. 

It is distasteful all of the time, even in the courtroom for a person 
to come in and say that he saw his neighbor beat his wife. He may not 
want to say that, but merely because he likes that neighbor he can’t 
refuse to tell the court, nor could he refuse to tell a congressional 
committee what he knows merely because it is distasteful to him. 

(The witness confers with her counsel.) 

Mr. Moutper. Proceed, Mr. Tavenner. 

Mr. Scuerer. Our whole system of jurisprudence would fall if wit- 
nesses could take it upon themselves to say “I don’t want to tell what 
I know about people merely because I don’t like to do it, that it is 
distasteful.” 

(The witness confers with her counsel.) 
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Mr. Tavenner. Did Ralph Shaw serve in the Armed Forces of the 
United States, as far as you know? 

Mrs. Kuna. I decline to answer the questions in relation to other 
individuals. I am relying somewhat on counsel’s advice that this 
question of oni, A 9 up to public scorn is an open question. 

Mr. Tavenner. Did you substitute in any way and—— 

Mr. Scuerer. Just a minute. 

I think we have got to get this record straight, particularly insofar 
as this witness is concerned. 

If witnesses could come in and say they just don’t want to tell 
what they know about other people because it might have an unfavor- 
able effect upon them—I think mae ask that you direct the witness 
to answer the question. 

Mr. Movutper. The witness is so directed to answer the question. 

Mrs. Kure. My conscience will not permit me to answer. 

Mr. Scuerer. You are refusing to answer solely because your con- 
science will not permit you to answer? 

Mrs. Kuna. Yes, 

Mr. Mouuper. Proceed, Mr. Tavenner. 

Mr. Scuerer. We should state for the record certainly this com- 
mittee is not asking these questions for the purpose of exposing an 
individual, The committee is asking these questions so that it will 
be better enabled to recommend to the Congress such legislation as it 
thinks necessary to deal with the Communist conspiracy which still 
exists in this country. 

Mr. TaveNNER. The committee has received sworn testimony that 
Ralph Shaw was an organizer of the Communist Party in St. Louis, 
but that there was a period of time when he was absent while serving 
in the Armed Forces of the United States, 

Did you carry on the function of an organizer of the Communist 
Party at any time while Ralph Shaw was not here? 

(The witness confers with her counsel.) 

Mrs. Kuno. I worked in the Communist Party office sometime dur- 
ing the winter of 1945, and I believe it continued to the winter of 1946 
or thereabouts. I left, I quit the Communist Party in the summer of 
1947. I have never attended any more Communist Party meetings. 
That was 9 years ago. 

I understand that I was expelled for desertion. 

That is the story. 

Mr. ScHereR. Then you would have no way of knowing, madam, 
whether this man Shaw or any of the other individuals about whom 
Mr. Tavenner wants to inquire are still members of the Communist 
Party and are still active. You would have no way of knowing? 

Mrs. Kune. That is true. That is absolutely true. 

Mr. Scuerer. And it is ible that they might be? 

Mrs. Kuna. It is possible; yes. 

Mr. Scuerer. Was Shaw a member of the Communist Party at 
the time you were there ? 

Mrs. Ku1ne. I will answer any questions about myself. 

Mr. Scuerer. I ask that you direct now the witness to answer the 
question as to whether Shaw was a member of the Communist Party, 
because obviously he may still be a member of the Communist Party 
today, and may still be engaged in subversive activities against this 
country. 








2 
i 


rn hee 


a aa 








PROCEEDINGS AGAINST ANNE YASGUR KLING 7 


And it may be that we will want to call Shaw or other people con- 
nected with Shaw to determine what the Communist conspiracy is 
doing at this present moment in this area. And as the result, we may 
want to recommend legislation to the Congress of the United States to 
deal with the continued activities of the Communist conspiracy. 

Mr. Moutper. As requested by Mr. Scherer, the witness is informed 
that the committee does not accept your response to the question, and 
you are directed to answer. 

(The witness confers with her counsel. 

Mrs. King. What was the question? Excuse me. 

Mr. Moutper. He asked you if—— : 

Mr. Scuerer. If Shaw was a member of the Communist Party at 
the time she was. E 

Mrs. Kure. Mr. Scherer, my conscience will not permit me to name 
other individuals whom I may or may not have known during the 3 
years—9 years ago—that I was inthe Communist Party. _ 

Mr. Scuerer. Yet you understand that people who were in the Com- 
munist Party at the time you were there may still be in the Communist 
Party today ? 

Mrs. Kirxg. I have no way of knowing, Mr. Scherer. 

Mr. Scuerer. Will you tell us the name—I know you don’t have 
any way of knowing—will you tell us then the names of such indi- 
viduals who were members of the Communist Party when you were 
there who we may not even know about ? 

Mrs. Kura. I cannot sit here and be a tattletale, Mr. Scherer. I 
just can’t do that kind of thing. 

Mr. Scuerer. Then, as I understand it, you are refusing to answer 
my questions solely because you feel that your conscience will not per- 
mit you to tell us about individuals who were members of the Commu- 
nist Party when you were a member of the Communist Party who may 
be members of the party today. 

(The witness confers with ine counsel.) 

Mrs. Kune. Yes, Mr. Scherer, for that reason and for the further 
reason that it is still an open question as to whether the law compels 
information about individuals which may not serve a legislative 


parpas 
r. Scuerer. I ask that you direct the witness to answer my 
question. 


Mr. Movtper. Your response is not peepee by the committee, and 
you are directed to answer as requested by Mr. Scherer. 

Mrs. Kune. I cannot answer. 

Mr. Moutper. All right. 

Proceed, Mr. Tavenner. 

Mr. Tavenner. You did not answer the question that I asked you. 
My question was whether or not during the absence of Mr. Shaw you 
carried on the functions of an organizer of the Communist Party in 
St. Louis. 

Mrs. Kuna. Let’ssee. What exactly did I do? 

I don’t know that you would call it an organizer. I wrote leaflets. 
I ran them off on a mimeograph. I may have distributed them on 


the street corners. I participated actively. I don’t believe I ever had 
the appellation “organizer.” 
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Mr. Tavenner. My question was whether you served in that capac- 
ity during the absence of Mr, Shaw. It would be very easy for you 
to answer that question “Yes” or “No” according to whatever the facts 
are. 

Mrs. Kurne. Well, I would say— 

(The witness confers with her counsel.) 

Mrs. Kurne. I was not an organizer. 

Mr. Tavenner. I asked you if you carried on the duties of an organ- 
izer of the Communist Party during the absence of Mr. Shaw. 

Mrs. Kurnc. The duties as an organizer, yes, I suppose that would 
be so, never being termed an organizer. 

Mr. Tavenner. Though you did not have the title of an organizer 
you carried on the work of Mr. Shaw when Mr. Shaw was in the Army, 
didn’t you? 

(The witness confers with her counsel.) 

Mrs. Kure. I was carrying on work that might be called that of an 
organizer. 

i Mr. Tavenner. Mr. Ralph Shaw was your brother-in-law; wasn’t 
e3 

Mrs. Kura. I will not bring in names, according to my conscience. 

(The witness confers with her counsel.) 

Mr. Scuerer. I ask you direct the witness—— 

Mr. TavenneR. Excuse me, Mr. Scherer. 

(Mr. Tavenner confers with the committee.) 

Mr. Moutper. The request is made that you be directed to answer, 
and you are so directed. 

Mrs. Kurnc. Excuse me. The question again, please? 

Mr. Tavenner. Will you read the witness the question. 

(Whereupon, the record was read by the reporter, as follows :) 

‘ ee Tavenner. Mr. Ralph Shaw was your brother-in-law; wasn’t 

e? 

Mrs. Kring. Yes. 

Mr. Tavenner. Had you been a member of the Communist Party 
before you accepted employment in the Communist Party head- 
quarters ? 

Mrs. Kune. Yes. 

Mr. TavenNer. When and where did you join the Communist Party? 

Mrs. Kune. In St. Louis. 

Mr. Tavenner. In St. Louis? 

Mrs. Kure. In the summer of 1944. 

* ca * * * * * 


Mr. Tavenner. Were you a member of the Communist Party at 
any time before coming to St. Louis? 

Mrs. Kuirne. No; I was a member of the Young Communist League 
in college, and, as a member of the Young Communist League, I wasn’t 
a member of the Communist Party. 

Mr. Moutper. At what college was that? 

Mrs. Kirne. Missouri University. 

* * * * * * = 


Mr. Tavenner. Did functionaries of the Communist Party appear 
in your Young Communist League meetings from time to time! 

Mrs. Kuirne. Well, I will have to think because that was 1943-44. 
That is 12 and 13 years ago and I really will have to think. 

Whether anybody—well, it could be but I couldn’t say for sure. 
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Mr. Tavenner. Did any functionary of the Communist Party who 
Pt before your group ever confer with you after leaving college 
about your becoming a member of the Communist Party ? 

Mrs. Kurne. You know I think that when I left college I was so 
dedicated that I just went up to the Communist Party office and 
joined. 

: Mr. Tavenner. In Columbia or in St. Louis? 

Mrs. Kune. In St. Louis. 

Mr. Tavenner. In St. Louis? 

Mrs. Kuna. Yes. 

Mr. Tavenner. How long a period of time before 1944 had you 
considered yourself a dedicated Communist ? 

Mrs. Kuine. Well, maybe I used the word dedicated ill-advisedly, 
but I was probably—let’s see. I was a member of the Young Commu- 
nist —— toward the end of 1943 and through 1944, to the best of 
my knowledge. 

r. TavENNER. Will you tell us, please, who employed you first in 
the Communist Party headquarters in St. Louis. 

Mrs. Kurne. Well, that would involve more names, Mr. Tavenner. 

Mr. TavenNER. Yes; it would involve a name. 

Mrs. Kurne. And I think that I will just wait and see what the 
Supreme Court has to say on this. 

r. TavENNER. May I ask a direction of the witness to answer. 

Mr. Movutper. The witness is directed to answer the question. 

Mrs. Kirna. My conscience will not permit me to answer. 

Mr. Tavenner. How many persons were employed in the head- 
quarters besides you! 

(The witness confers with her counsel.) 

Mrs. Kune. I think the Communist Party payroll at that time con- 
sisted of two persons, myself and one other. 

Mr. Tavenner. Who was that other person ? 

Mrs. Kune. I cannot answer. 

Mr. Scuerer. I ask you direct the witness to anwser. 

Mr. Mouuper. The witness is directed to answer. 

Mrs. Kurne, T cannot answer. 

Mr. Tavenner. Was that other person the organizer or was it a fel- 
low employee, another person employed by the organizer? 

(The witness confers with her counsel.) 

Mrs. Kurne. Well, when the men went off to the Army the women of 
the Communist Party were supposed to take over and run things. 
But nobody got titles as far as I can remember. 

Mr. Tavenner. But when the leadership of the Commuinst Party 
went in the army, their wives took over ? 

Mrs. Kurne. I don’t know that they were necessarily wives. 

Mr. Tavenner. Or the men took over? 

(The witness confers with her counsel) 

Mr. Rovupesusn. You said “or the men took over.” 

Mr. Tavenner. No. The women took over. 

Mrs. Kune. Yes, I think that when the men went off to war women 
entered the factories to become riveters, et cetera. That is probably 
what happened. 

Mr. TavENNER. You were one of those who wanted to keep the Com- 
munist Party going until the men got back ? 
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Mrs. Kune. Yes; I guess you would say that. 

Mr. Tavenner. Well, did you maintain a list of the membershi 
of the Communist Party at the time that you acted in that capecity? 

Mrs. Kune. There were lists of members. And I would address 
envelopes and ask members to attend meetings. Yes; lists were avail- 
able to me. 

Mr. Tavenner. Were you the dues secretary ? 

Mrs. Kurne. No; I wasn’t the dues secretary. 

Mr. Tavenner. Who was? 

Mrs. Kurne. I cannot answer that question, Mr. Tavenner. 

Mr. Movutper. The witness is directed to answer. 

Mr. Scuerer. May I interpose one question ? 

You know who the dues secretary was, though, do you not? 

Mrs. Kurne. Mr. Scherer, I don’t really remember. I honestly 
don’t remember. 

Mr. TavenneER. Do you have any list of the membership? 

Mrs. Kune. Now? 

Mr. Tavenner. Yes. 

Mrs. Kune. Oh, no; I left the party 9 years ago. And then I was 
expelled for desertion. That is my understanding. 

{r. Tavenner. How did the Communist Party raise the money with 
which to carry on its operations —— period of time you were 
serving in the capacity you have described ? 

Mrs. Kurne. I think it was mainly contributions from members. 
* * ca = x * * 


Mr. Tavenner. How soon after you became a member of the Com- 
munist Party in 1944 was it you became employed in the headquarters, 
Communist Party headquarters in this city? 

Mrs. Kurna. I can’t give you the exact time, but I believe it may 
have been around February or March of 1945. But my memory on 
that is faulty. I was employed but I can’t give you the exact date. 

Mr. Tavenner. Specifically what office was it in which you were 
employed? Was it on a district level or city level? 

Mrs. Kuna. 1 think it was on the district level. Yes, I think it was 
the district. 

Mr. Tavenner. The district level. And the district at that time 
consisted of the States of Missouri and Arkansas; did it not? 

Mrs. Kurne. You know I have forgotten. You may beright. You 
may be right. 

Mr. TavenneER. There were at that time organized groups of the 
Communist Party not only in St. Louis but in what is referred to as 
outstate Missouri. Isn’t that true? 

Mrs. Kurne. Yes, yes. 

Mr. TavenNerR. Kansas City and other places. 

Did you say “Yes”? 

Mrs. Kuiinc. Yes. 

Mr. Tavenner. How long did you remain in the position that you 
spoke of in the district headquarters? 

Mrs. Kirn. Let’s see— 

Mr. Tavenner. Did you say until 1947? I understood you to so 
state. 
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Mrs. Kurne. No; it wasn’t—I don’t believe—I think it was toward 


the end of 1946 that I was no longer employed, but I am not absolutely 
sure. 


(The witness confers with her counsel.) 

Mr. Tavenner. In your earlier testimony you stated 1947, I under- 

Mrs. Kurne. My lawyer advises me that you may be confusing the 
date I left the party with the date I left working directly for the Com- 
munist Party. 

Mr. Tavenner. Very well. If you will give us the facts, whatever 
they are. 

(The witness confers with her counsel.) 

Mr. Tavenner. Do you have any document or memorandum that 
you could use to refresh your recollection ? 

Mrs. Kurne. No; I am sorry I don’t, I am trying very hard to re- 
member for you. 

Mr. Roupgesusn. This paper she is looking at, Mr. Tavenner, is 
notes that I made of what she told me. 

Mr. TavenNer. That is quite all right. 

Mrs. Kune, As far as I can remember, I sold subscriptions to New 
Masses magazine from around the fall of 1945 until January of 1946. 

No; that wouldn’t be right. 

And I worked at the Communist Party office from around the winter 


of 1945—yes, this is correct—until the winter of around 1946. I be- 
lieve this is correct. 


Mr. Tavenner. The winter of 1946? 

Mrs. Kune. I honestly can’t swear to this. I realize I am under 
oath, and I don’t want to make a mistake. 

Mr. Tavenner. All I want you to do is to be as nearly correct as 
you can. 

I believe you said you left the Communist Party in 1947. 

Mrs. Krine. Yes, sir. 

Mr. Tavenner. What time in 1947? 

Mrs. Kung. It was somewhere in the summer, June or July, possibly 
August, of 1947, I stopped attending meetings. 

Mr. Tavenner. Did you attend any Communist Party meetings 
after June or July 1947? 

Mrs. Krine. I don’t believe so, sir. 

Mr. Tavenner. You are not certain? 

Mrs. Kuna. Let’s see. 

I am fairly certain, but that is 9 years ago. And while I am under 
oath, I am not going to say 9 years ago—— 

Mr. Tavenner. You could be mistaken about that? 

Mrs. Kune. Possibly, possibly. 

Mr. Tavenner. Will you tell the committee whether or not it was 
the practice in the Communist Party to require the membership to 
subscribe for the Daily Worker? 

Mrs. Kiine. Yes; I think members were—they wanted the members 
to read the paper; ves. 

Mr. Tavenner. Why? 


Mrs. Kine. I suppose to inform them on their stand on current 
events. 
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Mr. Tavenner. Is it not correct that the Daily Worker carried the 
Communist Party line, the decisions of the Communist Party, which 
the membership should follow? 

Mrs. Kune. Yes; that is true. 
~ Mr. Taverner. Are you familiar with the activity of Grace Granich 
in = pest directives from the Soviet Union and having them car- 
ried as news articles inthe Daily Worker for the purpose of informin 
the < mene of the Communist Party as to the Communist deci- 
sions 

Mrs. Kure. I have never heard of—is it a woman? 

Mr. Tavenner. Yes. 

Mrs. Kune. No. 

Mr. Tavenner. Didn’t you continue to subscribe to the Daily 
Worker to a much later date than 1947? 

Mrs. Kure. I may have. I don’t think I did, but I may have. I 
know I wasn’t subscribing to it in 1948; I am pretty sure I wasn’t. 
But I can’t honestly, you know, say. 

Mr. Tavenner. Did you receive it regularly in 1948? 

Mrs. Kuna. I don’t really remember. I don’t think so. But I don’t 
honestly remember. 

I _ have wanted to let the subscription run out and get the paper 
for nothing. 

Mr. Tavenner. Why were you interested in receiving the Daily 
Worker after you had withdrawn from the Communist Party? 

Mrs. Kurna. Well, I really— 

You apparently have information that I did, and I guess if you 
have it then it is correct. But I can’t remember that I was interested. 
I | Dageraetd was letting a subscription take its normal course and 
didn’t stop it. 

Mr. Tavenner. Mrs. Kling, I have read into evidence a document 
entitled “Proposed Plan for Missouri State Building Conference, 
March 2 and 3, 1946” which sets forth the Communist Party plan in 
Missouri. This was at a period when you were in the district office 
of the Communist Party in St. Louis. 

Mr. Movutper. Mr. Tavenner, may I interrupt to announce we are 
pleased and honored to have with us Congressman Charlie Halleck 
of Indiana, floor leader of the House of Representatives of the United 
States. 

Proceed. 

Mr. Tavenner. Yes, sir. 

I would like to read to you this part in the document. The heading 
of this part of the document is: 


Tue MrnimuM REQUIREMENTS FOR FULFILIING CONCENTRATION Tasks 


It is proposed that the minimum number of recruits shall come from the 
following industries: 

AFL, 25; electrical, 25; shoe, 25 (including AFL shoe workers). 

Packing, 25, including “KC” which may mean Kansas City. 

Auto, 15, including KC. 

Railroad, 15, including KC, Outstate, 25. 


Youth and vets, 25. 

Negro and professionals, 100 as a generally minimum figure. 

It is proposed that new branches and clubs shall be organized in the fol- 
lowing places— 
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I will refer to that a little later. , } 
Do you recall at this time the success attained by the Comm 
Party in meeting the minimum requirements for the con- 


centration tasks in 1946? 

Mrs. Kure. The Communist Party was always having party- 
building conferences. They were always ne up goals to be met. 
And I honestly don’t remember whether those aims were achieved or 
not. I rather think they weren’t, but I couldn’t swear to it. 

Mr. Tavenner. Continuing to read the document: 

It is proposed that new branches and clubs shall be organized in the fol- 


lowing places: 5 additional shop branches, at least 1 of these in KC; county 
clubs in Overland, Kinloch, and Kirkwood. 


Do you recall whether clubs were organized in Overland, Kinloch, 
and Kirkwood ? 

Mrs. Kune. No, I really don’t know. 

Now I went to Kansas City for several months in 1946—I don’t 
know whether you have that information or not—in an attempt to 
recruit members and build up the Kansas City party. Success was 
not too great, and I returned to St. Louis, I think, in the fall or the 
early winter months of 1947. i 

r. Tavenner. In Kansas City did you work among the railroad 
— referred to in this document, in which it was said that there 
shen d be 15 recruited in railroad, including Kansas City. ; 

Mrs. Kune. I don’t believe I ever worked directly with any rail- 
road group. I don’t think there were any 15 members either. 

Mr. TaveNner. How many were there? 

Mrs. Kring. Well, let me see. Ten years ago. There may have 
been 2 or 3. 

Mr. Tavenner. We have heard testimony here that Otto 
Wangerin—— 

Mrs. Kurng. What is the name? 

Mr. Tavenner. Otto Wangerin, a Communist Party functionary on 
a national level and one of the members of the railroad unit of the 
Communist Party—as it was described by the witness but which we 
think meant that he was one of the railroad commission of the Com- 
munist Party on a national level—came here to St. Louis and met with 
the Communist Party here for the purpose of concentrating work 
among railroad employees. The testimony is that he stated to the 
St. Louis group of Communists that the railroads were of vital im- 
portance to the Communist Party, that the very life of a democracy 
such as ours depends upon tranportation, and no revolution could be 
complete unless the Communist Party controlled the railroads. Do 
you recall the a nce of Mr. Otto Wangerin ? 

Mrs. Kutna. I really don’t. I don’t recall him at all. The name 
isn’t familiar to me. 

Mr. Tavenner. Now you state that here in St. Louis there were 2 
or 3 members of the railroad group. 

Mrs. Kurne. No. You misunderstood me. I don’t know what they 
= at St. Louis in the railroad group. I was talking about Kansas 

ty. 

Mr. Tavenner. Kansas City. There were 2 or 3 in Kansas City? 

Mrs. Kure. As far as I know and can remember now. 

Mr. TavenneEr. Do you recall whether Harold Hall was a member 
of the railroad group here in St. Louis? 
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Mrs. Kune. Well, there we come to names again, and I honestly 
didn’t know anything about their railroad group at St. Louis. 

Mr. Scurrer. Did you know Harold Hall? 

Mrs. Kurna, I cannot answer that, sir. 

Mr. Scuerer. I ask that you direct the witness to answer the ques- 
tion. 

Mr. Movutper. As requested by Mr. Scherer, the witness is directed 
to answer. 

Mr. Scuerer. You are refusing to answer it on the basis that your 
conscience will not permit you to answer? 

Mrs. Kurne. But not only that; but also that there may be an open 
legal question as to whether mere naming of names serves the purpose 
that the committee desires. 

Mr. Scuerer. We settled that this morning. 

Mr. Tavenner. I assure you that this is no question of merely 
naming of names. There is information indicating that Mr. Hall is 
an important member of the Communist Party in St. Louis today. 
Your testimony on his activities and just what his activities were in 
the Communist Party may be of vital importance to us if you will 
give it to us. 

Mr. Scuerer. For the purpose of determining legislation which 
the committee now has said presently has under consideration. 

Mr. Tavenner. Yes, sir. 

Mrs. Kune. Well, frankly I didn’t have much to do with the in- 
dustrial end of the party. I was more, well, how to put it— 

I don’t believe I ever planned any of this, whatever it is that you 
are driving at. My own interests in the ideology were on an intel- 
lectual level, and I can’t say that I ever concentrated in this area that 
you are talking about at all. I don’t know the workings of it. 

Mr. Tavenner. The intellectuals in the Communist Party were used 
by the Communist Party to aid in recruiting in industry, in railroads, 
and in other vital areas in which the Communist Party was interested. 
Isn’t that true? Wasn’t that one of the principal functions of the 
intellectuals in the Communist Party ? 

Mrs. Kine. Well, I will say this for myself personally, that I 
don’t recall signing up any member who was in industry. I myself 
didn’t do this. 

Mr. Tavenner. I am asking your knowledge about things, not only 
just what you yourself did. You have told us that you were active 
in the headquarters of the Communist Party performing the duties 
normally exercised by an organizer while the leadership of the Com- 
munist Party was in the war. You have indicated that you have 
special knowledge of those things. 

Now we would like to know from you who were members known 
to you of the railroad group of the Communist Party. 

Mrs. Kurne. Well, Mr. Tavenner, for the major period of my activi- 
ties in the party, the party operated on a neighborhood basis. They 
had a South Side branch a they had a West Side branch. And I 


don’t recall my participating in any industrial conference or workin 
with any industrial unit. I was working with the sieiahionckeod 
branches which were organized on the basis of where people lived 
and not where they worked. 
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Mr. Scuerer. Mr. Chairman, she has evaded answering the question 
of counsel, and I ask you to direct her to answer the question. 

Mr. Moutprr. The witness has been evasive, and the committee does 
respectfully direct you to answer the question. 

Mrs. Kuine. I am sorry. I don’t want to be evasive. I will try 
to answer the question. Would you ask me again? 

Mr. Tavenner. Yes. 

Will you read the question, please ? 

Mr. Scrrerer. The question was whether or not she knew the names 
of those individuals who were in the railroad segment of the Com- 
munist Party. 

Mr. Tavenner. I would like for the exact question to be read. 

(Whereupon, the record was read by the reporter as follows:) 

Mr. TAvENNER. I am asking your knowledge about things, not only just what 
you yourself did. You have told us that you were active in the headquarters 
of the Communist Party performing the duties normally exercised by an organ- 
izer while the leadership of the Communist Party was in the war. You have 
indicated that you have special knowledge of those things. 

Now we would like to know from you who were members known to you of the 
railroad group of the Communist Party. 

Mrs. Kung. Well, I have to say that I cannot tell names. 

Mr. Scnerer. Mr. Chairman, I ask that you direct the witness to 
answer the question. 

Mr. Movutprer. The witness is redirected to answer the question. 

(The witness confers with her counsel.) 

Mrs. Kurne. Excuse me. 

Mr. Movuuper. You are directed by the committee to answer the 
question. 

Mrs. Kuna. Well, on the grounds of conscience and the question, 
the open legal question of exposure, I will have to decline the answer. 

Mr. Tavenner. This very document, issued on the 3d day of March 
1946, states that— 


In this campaign the aim of every comrade must be to recruit only those 
who will be active, who will contribute to achieve the following qualitative 
and quantitative improvements of our party organization. 


And one of the qualitative items is this: 


Qualitative improvement in the existing neighborhood clubs and organiza- 
tion of series of new clubs in the important political and industrial sections, 

And you have told us that you went to Kansas City for several 
months that same year after that time and engaged in recruiting work. 

Mrs. Krrne. Trying to recruit. 

Mr. Tavenner. You said that there were 2 or 3 members of the 
railroad group in Kansas City. Who were they ? 

Mrs. Kuine. Mr. Tavenner, I honestly don’t remember their names. 
That is 10 years ago, and I don’t remember their names. 

Mr. Moutper. If you could remember, would you tell us? 

Mrs. Kurne. No, Mr. Moulder. 

Mr. Rovupesusn. If I may, as we do in court, object to the question 
as to what she might do. 

Mr. Tavenner. In this document, issued in March of 1946, pursuant 
to which you engaged in recruiting work, appears this statement: 


Following are some of the proposed assignments : 
Electrical— 
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and then the name “Dottie” appears after that, and the name “Zollie.” 
We have had testimony here that Dottie referred to a Mrs. James 
Sage. We have heard testimony that Zollie referred to Zollie Car- 
penter. 

Do you know to whom the name “Bill” referred as one of those 
responsible for electric ¢ 

Mrs. Kuna. I cannot answer for the reasons I gave heretofore. 

Mr. Scuerer. I ask that you direct the witness to answer. 

Mr. Mouuper. The witness is respectfully directed to answer the 
question. 

Mr. Tavenner. The designation—excuse me. 

Mrs. Kuiine. I am sorry, but I cannot answer the question on the 
basis of the previous explanation. 

Mr. Moutper. You mean you refuse to answer for the same reasons 
previously stated ¢ 

Mrs. Kune. Yes; that is right. 

Mr. Tavenner. The designation of youth is made with the names 
after it of Ray and Sue. 

We have heard evidence that Ray referred to Ray Wolverin. Do 
you know to whom the name “Sue” refers? 

Mrs, Kune. Mr. Tavenner, I will have to decline to answer that 
because I cannot be a tattletale, and also because there is a question of 
whether naming certain names would be helpful to the developing 
of legislation on these matters. 

Mr. Tavenner. The reference to packing is made here with the 
names following it of Joe and Helen. Do you know to whom those 
names refer ? 

Mrs. Kurne. Well, I decline to answer for the same reasons, the same 
two reasons given in my previous answers. 

Mr. Tavenner. Wasn’t Helen Musiel a functionary of the Com- 
munist Party here in March of 1946% By here I mean in St. Louis. 

Mrs. Kune. I will have to decline to answer that question. 

Mr. Scuerer. I ask that you direct the witness to answer that 
question. 

Mr. Moutper. The witness is directed to answer. 

Mr. Scuerer. Helen Musiel is a witness that we have under subpena 
for this very hearing and who has failed to answer that subpena be- 
cause of an alleged defect in the subpena. So it can be readily seen 
why this witness’ testimony with reference to Helen Musiel 1s im- 

rtant. 
ys Movutprr. The witness is directed to answer the question. 

Mrs. Kune. I will decline to answer that. You are ar ram | 
me about things that occurred 10 years ago. A lot of the questions 
honestly couldn’t answer if I wanted to. But I will have to continue 
to decline the naming of other people because that kind of thing is 
just abhorrent to me. 

Mr. Scuerer. The matter of Helen Musiel is a very present matter 
before this committee. Any information that you have regarding 
Helen Musiel is vitally important to this committee. 

(The witness confers with her counsel.) 

Mr. Tavenner. Can yes honestly answer the question I asked you 
regarding Helen Musiel, if you desired to answer it? 

(The witness confers with her counsel.) 
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Mrs. Kune. That seems a hypothetical question. 

Mr. Tavenner. No. You said that there are some people that you 
could not -+honestly answer. I am asking you if you can honestly 
answer that question as to Helen Musiel. 

Mrs. Kine. And the original question was, sir? 

Mr. Tavenner. Was whether or not Helen Musiel was a function- 
ary of the Communist Party in March 1946. 

(The witness confers with her counsel.) 

Mrs. Krirnc. My best recollection is that I don’t know. 

Mr. TavenneEr. Did you work in the same office with her? 

Mrs. Kurne. In March of 1946? 

Mr. Tavenner. Any time in 1946. 

Mrs. King. There we are on names again. 

Mr. Tavenner, Yes; it is the same name that you couldn’t remember 
a moment ago. 

Mrs. Kuine. No. I was answering your specific question as to a 
specific time, Mr. Tavenner, before. Now you are asking a more 
general question. 

Mr. Tavenner. Very well. You are unable to answer as to the 
specific date of March 2 or 3. 

Can you honestly answer the question as to whether she was a func- 
tionary of the Communist Party at any time? 

(The witness confers with counsel.) 

Mrs. Kurnoa. That is another question, sir. And I cannot answer 
a question like that. 

r. Scoerer. I ask that you direct the witness to answer that ques- 
tion because it is vitally important. And what happened here this 
morning demonstrates the fallacy of the position she takes. 

Mr. Moutper. The witness is directed to answer. 

Mrs. Kuna. I decline to answer for the previous reasons given. 

Mr. Movwper. May I also ask you, do you know Helen Musiel? 
Are you acquainted with Helen Musiel ? 

Mrs. Kuine. Well, I will have to decline to answer that question. 

Mr. Movtper. And the committee cannot accept that response to 
the question. You are directed to answer the question. 

I said the committee cannot accept that reason for refusing to 
answer that question, and you are directed to answer. 

(The witness confers with her counsel.) 

Mrs. Kune. In view of the context of the question in relation to 
what happened this morning, the nonappearance of this person, I 
would like to state that as of now, I know nothing about this person. 

Mr. Movutper. As of what? 

Mrs. Kine. As of now I know nothing about this person. 

Mr. Movtper. I asked you if you were acquainted with her. 

Mrs. Kune. Well, I decline to answer, Mr. Moulder. 

Mr. Scnerer. Did you ever know her? 

_Mrs. Kurne. I decline to answer on the basis of the previous reasons 
given. 

Mr. Scuerer. I ask that you direct the witness to answer. 

Mr. Movutper. The witness is directed to answer. 

Mr. Scuerrr. When was the last time you saw Helen Musiel ? 

Mrs. Kure. I cannot answer for the reasons previously given, 
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Mr. Scnerer. When was the last time you had any contact with 
Helen Musiel ? 
_ Mrs. Kurne. I cannot name names here of other people. I am will- 
ng to tell you whatever you want to know about myself and what I 
id. 


+ * * = +d * * 


Mr. TavenNer. Will you tell the committee, please, whether Helen 
Musiel worked in the same office in the district headquarters of the 
Communist Party with you. 

Mrs. Kura. I decline to answer because it involves naming another 
individual, and I don’t want to injure other people. 

Mr. Tavenner. Another notation from the document of March 2 is 
ee followed by the name Maries. Do you know to whom Marie 
refers 

Mrs. Kurne. Gosh, I might and I might not, sir. SoI will just have 
to decline on the basis that I do not want. to harm other individuals. 

Mr. Tavenner. There is also the notation “Railroad” after which 
is the name Helen. Is that the same Helen who had the responsibility 
for packinghouse ? 

Mrs. Kure. I will have to decline to answer that on the same 
grounds previously given. 

(The witness confers with her counsel.) 

Mr, Tavenner. I want at this time also to refer to Schoemehl Ex- 
hibit 1. This is a Communist Party document entitled “Oragniza- 
tion Department, Report to Clubs, April 14, 1947” and it reads as 
follows, or at least part of it does: 

Following consultation with the national organization commission of our 
party, the Missouri State board has made a number of important decisions. These 
decisions are for the purpose of strengthening our party and its leadership in 
order that our party can fulfill its role in organizing and leading the struggles 
of our class and our people in Missouri. These decisions on organizatiton include: 

1. That the Missouri district implement immediately and seriously its concen- 
tration policy in the electrical and machine industry by establishing a concentra- 
tion section plus the assignment of one full-time person to head the concentra- 
tion work. 

Who was appointed as a full-time person to head that concentration 
work, if you know ? 

(The witness confers with her counsel.) 

Mrs. Kurne. I honestly don’t know. 

Mr. Tavenner. You do not know? 

Mrs. Kune. No, sir. If I did know at one time I can’t remember 
now. 

Mr. Tavenner. The Communist Party did concentrate in the elec- 
trical and machine industry ; did it not? 

Mrs. Kurne. Yes. 

Mr. Tavenner. At that time Ray Koch, who signed this document 
as organizational secretary, was in fact the organizational secretary ; 
was he not ? 

(The witness confers with her counsel.) 

Mrs. Kune. That isa name. I will have to decline to answer: Mr. 
Tavenner, on the same grounds that I won’t tattle on other le. 

Mr. Tavenner. You are certainly not tattling on Ray Koch whose 
name is appended to this document as organizational secretary. 
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(‘The witness confers with her counsel.) i 
Mrs. Kune. Well, if that is what the document says that is what 
it is. 

Mr. Tavenner. Did you serve under him ? 

(The witness confers with her counsel.) 

Mrs. Kune. That is a name question again. 

Mr. Moutper. The witness is directed to answer. 

Mrs. Kurne. That involves my disclosing a relationship with some- 
one else, which might do harm to him because of my membership at the 
time. AndsoI have to decline to answer. 

Mr. Scuerer. What was the reason for declining to answer that 
question? Would you repeat that? 

Mrs. Kune. That if 1 answered it might—well, if I were asked if 
I knew Joe Blow in 1946, and I said I did he might get in trouble 
because it might be assumed that since I was a member that he was a 
member. 

Mr. Tavenner. What about your Government? 

Mrs. Kuna. I have a high respect for my Government. 

Mr. Tavenner. Don’t you think your Government will get in dif_i- 
culty if it doesn’t do something about the Communist business, that 
~ SR em may understand what is going on in the Communist 

arty 

Mrs. Kuna. Well, what is going on? I don’t know what is going 
on in the Communist Party, Mr. Tavenner. 

Mr. Tavenner. Yes. And the only way we can find out is to call 
before this committee persons who do know. And you are in a posi- 
tion to give us the information as to some of the persons who may still 
be very active in the organization here in the city at this moment. 

Mrs. Kune. Well, I don’t know that, sir. 

Mr. Tavenner. Now I want to ask you this question: In this orig- 
inal document which I mentioned to you, the one bearing date of 
March 2 and 3, 1946, reference is made to this, that there should be 
established at least one professional cell of the Communist Party. 
What is meant by a professional cell of the Communist Party? 

Mrs. Kune. Well, my interpretation of that would be it would be 


ene of people who were in the professions, the arts, and sciences, 
aw. 


Mr. Tavenner. The intellectuals? 

Mrs. Kune. Yes, I suppose you could say that. 

Mr. Tavenner. Well, you were one of the intellectuals. Were you 
a member of a professional cell of the Communist Party? 

Mrs. Kura. No, I was not. 

Mr. Tavenner. Was there a professional cell of the Communist 
Party during the period that you were active in the district head- 
quarters? 

Mrs. Kurnea. Let’ssee. I honestly don’t remember. My impression 
now is that the professionals were in the neighborhood clubs that I 
mentioned before. Now I am not sure about this. 

Mr. Tavenner. Let me see if I can refresh your recollection. We 
have had testimony from Mr. Schoemehl, who was in the Communist 
Party at the instance of the Federal Bureau of Investigation during 
the period of time that you were-—— 

Mr. Scuerer. May I interrupt, Mr. Tavenner? 
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Mr. Tavenner. Yes, sir. : i 

Mr. Screrer. Here is a man who testified before this committee 
under oath and admitted his membership in the Communist Party and 
oe a he was in the Communist Party. Did you know Mr. Schoe- 
me 

Mrs. Kune. I don’t want to bring in any names. 

Mr. Scuerer. You don’t want to bring in any names because it might 
hurt that individual. How could it hurt Mr. Schoemehl? Mr. Schoe- 
meh] appeared before us on Saturday in executive session under oath 
and admitted his membership in the Communist Party, and told wh 
he was in the Communist Party, and gave us an abundance of testi- 
mony. Now what happens to your argument or your statement that 
it is going to hurt him for you to tell us whether you knew Schoemehl ? 

Mrs. Kxine, Even on Schoemehl I am willing to say what I did, and 
talk about party structure and so forth, but not names. 

Mr. Scuerer. Mr. Chairman, I think that we have demonstrated 
here the utter fallacy of the position of this witness. I ask that you 
direct the witness to answer the question whether she knew Schoemehl. 

Mr. Movutper. The witness is directed to answer. 

Mrs. Kure. I decline to answer on the grounds as previously stated. 

Mr. Scuerer. Witness, you said here you are going to tell all that 
you did in the Communist Party. How can you possibly hurt Schoe- 
mehl? We want to know what you and Schoemehl did in the Com- 
munist Party. He is willing for you to tell what he did, as far as he 
is concerned. 

(The witness confers with her counsel.) 

Mrs. Kurne. Well, these are matters of individual conscience. And 
because Mr. Schoemehl’s conscience is not precisely that of mine in this 
regard, then I cannot follow in his footsteps. Just because one person 
does something doesn’t mean that another person has to. 

Mr. Scurrer. Now Mr. Schoemehl told us about you, told us you 
were a member of the Communist Party. 

Mrs. Kure. All right. 

Mr. Scuerer. In that respect he was telling the truth; wasn’t he? 

Mrs. Kuane. Yes, he was. And 1 have nothing to hide, Mr. Scherer, 
on that basis. 

Mr. Scuerer. Then you knew him; did you not? 

Mrs. Kutna. I will have to decline to answer that. 

Mr. Scuerer. What was your activity with Schoemehl in the Com- 
munist Party? It isn’t funny. This is serious. 

Mrs. Kuiixe. I am only smiling out of nervousness, Mr. Scherer. 
I am not very happy here, you understand. As a matter of fact—— 

(The witness confers with her counsel.) 

Mrs. Kune. I will have to decline to answer that question. 

Mr. Movutper. Are you about finished with this witness? 

Mr. Tavenner. No, sir. Will you tell us more about the profes- 
sional cells of the Communist Party? Were they not considered as 
supersecret, that the membership of a professional cell of the Com- 
munist Party was not to be known even by other Communist Party 
members other than those on the very highest levels? 

Mrs. Kurye. When I was a member and worker in the Communist 
Party the structure was very loose. And while the rule may have been 
that nobody was to know about any professional cell in actual practice 
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people did know each other, And I think probably the chief differ- 
ence in the form of activity was that the professionals met in homes, 
each other’s homes instead of going to party headquarters. 

. Mr. Tavenner. They, in fact, were told not to be at meetings where 
other members of the Communist Party would see them or know of 
their identity as members of the Communist Party. Isn’t that correct? 

Mrs. Kurna. I am not sure. I never heard of a specific directive 
along that line, Mr. Tavenner. 

Mr. Tavenner. That was what was expected of them, wasn’t it? 

Mrs. Kuinea. I can’t honestly say. 

Mr. Tavenner. Mrs. Kling, there is a bill pending in Congress now 
providing certain requirements for members of the legal profession 
in hg wap before congressional committees and in courts with re- 
gard to their possible membership in the Communist Party. It is a 
subject which the chairman of this committee, in December of 1955, 
while in the course of hearings in Chicago, directed the staff to make 
a study of and report to the committee. 

Mr. Mov.per. That was the chairman of the full committee. 

Mr. Tavenner. Of the full committee; yes, sir. 

Mr. Movtper. Mr. Walter. 

Mr. Tavenner. Part of the consideration which the committee has 
been giving has been the activity of lawers who are members of the 
National Lawyers Guild and who, at the instance of the Communist 
Party, have infiltrated that organization. Those lawyers, wherever 
we have found them, have been members of a professional cell of the 
Communist Party, the membership of which has been kept ultrasecret. 
That is one of the reasons that we are endeavoring to discover the 
extent, the character and extent, of a professional cell of the Commu- 
nist Party which is reported to be here in St. Louis. 

In the position that you occupied, although it was as long ago as 
1946, it seems to me that with the handling of the literature of the 
Communist Party out of district headquarters, and al] the other infor- 
mation that would come to a person in the position that you were in, 
that you would know about the membership of the professional group 
of the Communist Party here at that time. 

Now is there any way in which you can aid the committee in regard 
tothat? And when I say aid the committee I am not only speaking of 
names; I am speaking of the method by which the professional group 
of the Communist Party operated. 

Mrs. Kurnc. Well, Mr. Tavenner, as I stated before I honestly 
don’t remember whether at that time when I was working for the 
Communist Party there was a separate professional cell. I am not 
sure about that. 

Mr. Tavenner. Let me see if I can refresh your recollection. I 
started to do that a moment ago. The committee has received sworn 
testimony by Mr. Schoemehl that in 1938, which was before you be- 
came connected with the party here, the district organizer of the 
Communist Party assigned Dr. Sol Londe and the person who later 
became his wife to the organization of a professional cell of the Com- 
munist Party in St. Louis, and that Dr. Londe presented to him, Mr. 
Schoemehl, a directive to permit him to attend Communist Party 
meetings which were being conducted by Mr. Schoemehl so that they 














22 PROCEEDINGS AGAINST ANNE YASGUR KLING 


could be come acquainted with the method by which Communist Party 
meetings were operated. 

Mr. Schoemeh!| testified that Dr. Londe and the person who later be- 
came his wife, whose name I do not recall—and I am not certain that 
it is in evidence—attended 2 or possibly 3 of such meetings. 

Now does that refresh your recollection as to the existence of a Com- 
munist Party cell when you became a member in 1944 or at any time 
while you were a member? 

Mrs. Kuirne. Well, the structure of the structure of the Communist 
Party was constantly changing. The party was always trying to re- 
structure itself in the branches and so on in order to find ways and 
means of a more efficient operation, make sure more members got to 
meetings and so on. 

I believe that from 1944 to 1945 the Communist Party was called 
the Communist Political Association. And I believe they dropped 
the cell structure, and that the groups met on a neighborhood basis. 
Now there may have—when it was restructured again after the estab- 
lishment of the Communist Party they may have again established a 
professional cell. I can’t swear to it. It could be. As far as I know, 
there could have been a professional cell at the time I was working in 
the Communist Party office. And I really can’t remember whether 
it was at the time there were neighborhood groups or regular profes- 
sional groups. 

Mr. Tavenner. Well, was Dr. Sol Londe a member of the Commu- 
nist Party during the period that you were a member of the party? 

Mrs. Kune. I decline to answer on the basis that I don’t want to 
tattle on other people, and that it is an open question as to whether 
this—the same answer. 

Mr. Movutper. The committee cannot accept that response to the 
question, nor your reason for refusing to answer, and we respectfully 
direct you to answer the question. 

Mrs. Kurnea. I will have to decline to answer that question. 

Mr. Tavenner. What was the policy of the Communist Party at 
the time you were a member with regard to its membership being 
active in mass organizations? 

Mrs. Kring. Oh, the Communist Party was always eager to extend 
its influence and to put over its ideas with as many people as possible. 
And the members were supposed to behave in an exemplary fashion, 
and by the force of their behavior to convince other people that what 
they believed was the correct thing to believe. 

Mr. Movuiper. May I ask—— 

Pardon me, Mr. Tavenner. Do you know Dr. Londe? 

Mrs. Kuna. I decline to answer, Mr. Moulder. 

Mr. Movutper. For the same reason previously stated by you? 

Mr. Kurne. Yes, sir. 

Mr. Mouxper. And the committee makes the same statement: We 
cannot accept that as a reason for refusing to answer, and you are 
directed to answer. 

Mrs. Kurna. Well, I will have to decline to answer. 

Mr. Movtper. Bearing in mind, if you will, the question did not ask 
you as to whether or not Dr. Londe was a Communist, or refer to any 

associations between you and him as Communists, but just a pure and 
simple question as to whether or not you are acquainted with him. 

(The witness confers with her counsel.) 
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Mr. Tavenner. Have you finished? Would you answer the ques- 
tion, please. 

Mrs. Kune. Yes; I have been acquainted with Dr. Londe. 

= Tavenner. Were you acquainted with him between 1944 and 
1947 

(The witness confers with her counsel.) 

Mrs. Kune. Mr. Moulder asked me a simple question and I gave 
a truthful answer. And now you are going to try to involve me in 
posting names in connection with party activities, and I cannot do 

at. 

Mr. Movutper. Mrs. Kling, may I plead with you. I think prob- 
ably you don’t—I will ask you a question. Do you realize the serious- 
ness and the threat of communism as a world conspiracy which seeks 
to control all free countries? 

Mrs. Kune. Well, do you want a personal opinion on this? 

Mr. Mouuper. You don’t recognize or see that danger in com- 
munism ¢ 

Mrs. Kina. Well, what I don’t as an individual see is the value of 
naming a few people around St. Louis—— 

Mr. ; Prange Our object here is to ascertain information which you 
possess, that you frankly refuse to give for the reasons which you have 
stated, which the committee does not accept. I remind you, and I am 
trying to impress upon you the seriousness of the threat of communism 
to our democracy, our Nation and all other free countries. And we are 
seeking to obtain information from you which would aid our Congress, 
the Congress of the United States, to be better informed to consider 
legislation to protect our national security against communism under a 
worldwide conspiracy of communism. 

I am pointing that out to you so that you, as an American citizen 
can cooperate with this committee in helping us secure legislation and 
take other steps that might be necessary to protect our national 
security. 

Mrs. Kira. Well, I appreciate the high purpose of the committee, 
but as it involves my individual values as to telling on other people— 

Mr. Moutper. But that isthe very pomt. Don’t you think that your 
own Government and your own country’s welfare and freedom and 
security is far higher and above the position which you take in con- 
nection with individuals, which you take in protecting individuals? 
Don’t you think that our Nation’s welfare and security is far more 
important than that ? 

Mrs. Kurne. I can only answer that a person has to live with him- 
self and with his own conscience. And I couldn’t undertake to name 
a few poner that I may or may not remember as being active 9 years 
ago when I was a member of the party. 

(Representative James B. Frazier, Jr., entered the hearing room at 
this point.) 

Mr. Scurrer. Madam, would you take that same position if a very 
close friend and associate of yours had been wenliaot in violating the 


Federal Narcotics Act and come in here before our committee and say 
you just don’t want to tell what he did insofar as dispensing narcotics ? 
one you take that some position if you had that information about 

im 
Mrs. Kurna. Well, I think that involves Set criminal. And 
egal or criminal. 


I don’t feel I was engaged—I never did anything il 
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Mr. Scuerer. We didn't’say that you did anything illegal. But the 
courts have held that the Communist Party is not a political party as 
we know parties, political parties in this country, but that the Commu- 
nist Party is part and parcel of an international, criminal conspiracy 
far greater than any conspiracy to violate the Narcotics Act of the 
Federal Government. It is the test criminal conspiracy the world 
as ever known. It has been definitely established as such by the deci- 
sions of the courts. And the Co of the United States has said 
so. So when you say that is a different situation that I presented to 
you, it is not a different situation at all. In fact, as I have said, the 
Communist conspiracy certainly is a far more dangerous thing to the 
security and welfare of this country than is a violation of the Narcotics 
Act of this country. 

I just wanted to demonstrate to you that the responsibility isn’t 
upon you any more; it is upon the Congress. If it is in the courts it 
rests upon the court or the people as a whole. And when you are 
subpenaed to come and testify what you know, you are relieved of any 
personal responsibility. As I tried to explain to you this morning, 
the whole system of jurisprudence in this country would fail if a wit- 
ness that is called into court could say that “I don’t want to tell what 
I know, even what I know about an accident case. I saw an accidert 
happen, but it happened to be a friend of mine and I don’t want to in- 
volve him, and I don’t want to tell, therefore, whose fault it was.” 

If we followed your reasoning to a conclusion we would have no 
government at all, no judicial system. I am done preaching. 

Mr. Tavenner. Mr. Chairman, may I have a direction to the witness 
to answer the question that I asked her, which was whether or not she 
knew Dr. Sol Londe between 1944 and 1947. 

Mr. Mou per. I seem to recall that we did inform the witness that 
the committee did not accept her reply. But, if not why then you are 
so now advised and requested and directed to answer that question. 

Mrs. Kurno. Well, I appreciate Mr. Scherer’s position, but on the 
basis that there is still an open question that may come before the 
Supreme Court soon—whether the naming of names is essential to the 
development of legislation—I decline to answer. 

* * * * * * * 


Mr. Tavenner. Do you know whether or not there was a State law 
in Missouri during the time of the operation of the mass organizations 
when you were a member which required the licensing of an organiza- 
tion for the raising of funds by public subscription ? 

Mrs. Kurna. No, I don’t know that, sir. 

Mr. Tavenner. There are some States in which there are laws re- 
quiring organizations to procure licenses, such as when a cause party 
is held for the benefit of the Daily Worker, that a license be procured 
for that purpose. 

You are not aware of any such law in existence in Missouri while you 
were connected with the district office, are you ¢ 

Mrs. Kina. No; I wasn’t aware of that. 

Mr. Tavenner. That is a matter that the committee is giving some 
consideration to. 

(Representative James B. Frazier, Jr., withdrew from the hearing 
room at this point.) 
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Mr. Taverner. You as an intellectual have been trained in the Com- 
munist Party. You are no doubt familiar with the Communist Party 
history. I want to ask you if you are familiar with the activities 
of the Trade Union Unity League which, of course, was prior to your 
membership in the Communist Party, but it was very active a short 
period before you came in. ; ie 

Mrs. Kuine. Yes; that name is familiar, but I really don’t know any- 
thing about it. Was that sa eg depression ¢ er 

Mr. Tavenner. The Trade Union Unity League was organized in 
Cleveland August 31, 1929, and was an American section of the Red 
International of Labor Unions. 

(The witness confers with her counsel. 

Mr. Tavenyer. Many of the labor unions at that time and for quite 
a period afterward were affiliated with the Trade Union Unity League. 
It was succeeded by the World Federation of Trade Unions, with its 
headquarters in Prague. ; 

The American Federation of Labor refused to join the WFTU. The 
CIO, for purposes of its own, did affiliate with it and tried to save it 
from Communist influence and, upon failing, withdrew from it. 

But the World Federation of Trade Unions, with its headquarters 
in Prague, continues until this day, and this committee is studying the 
problem of circulating its official bulletin to labor unions and wherever 

they think the Communist Party could gain anything by circulating it. 

I want to know if during your period of membership, from 1944 
to 1947, the Communist Party here was active in any way in handling 

among labor unions this official publication of that organization 
published in Prague. 

Mrs. Kune. Not to my recollection ; no. 

I thought that that had gone out of business in the 1930's, 

Mr. aman As an organization in this country it did because 
the American Federation of Labor and the CIO wouldn’t stand for it. 
But it still surreptitiously is circulating its propaganda of a very 
harmful nature among labor unions in. this country. And the ques- 
tion has arisen, and there has been considerable study given to the 
question, of whether or not there can be a legal answer to the situation 
of stopping the delivery of it through the mails when it originates 
from a foreign country. 


Because of the foregoing, the said Committee on Un-American 
Activities was deprived of answers to pertinent questions propounded 
to said Anne Yasgur Kling, relative to the subject matter which, under 
Public Law 601, section 121, subsection (q) (2) of the 79th Congress, 
and under House Resolution 5 of the 84th Congress, the said commit- 
tee was instructed to investigate, and the refusal of the witness to 
answer the questions, namely: 


Who was the Communist Party organizer in charge of the 
office during that period of time? (The period referred to 
was the period of the witness’ employment in Communist 
Party cara yeh 

Did Ralph Shaw serve in the Armed Forces of the United 
States, as far as you know? 

Was Shaw a member of the Communist Party at the time 
you were there? 
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Will you tell us then, the names of such individuals who 
were members of the Communist Party when you were there, 
who we may not even know about ? 

Will you tell us please, who employed you first in the 
Communist Party headquarters in St. Louis! 


After Mrs. Kling had testified that she was one of two persons on the 
Communist Party payroll, the question was asked : 


Who was that other person ? 

Did you know Harold Hall? 

Now we would like to know from you, who were members 
known to you of the railroad group of the Communist Party ? 

Do you know to whom the name Bill referred as one of 
those responsible for electric ? 

Do you know to whom the name Sue refers ? 

The reference to packing is made here with the names 
following it of Joe and Helen. Do you know to whom those 
names refer ? 

Can you honestly answer the question as to whether she was 
a functionary of the Communist Party at any time? (“She” 
referred to Helen Musiel.) 

Are you acquainted with Helen Musiel? 

Was Dr. Sol Londy a member of the Communist Party 
during the period that you were a member of the Party ? 

Were you acquainted with him (Dr. Sol Londy) between 
1944 and 1947? 


which questions were pertinent to the subject under inquiry, is a viola- 
tion of the subpena under which the witness had previously appeared, 
and her refusal to answer the aforesaid questions deprived your com- 
mittee of necessary and pertinent testimony and places the said witness 
in contempt of the House of Representatives of the United States. 


O 
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Mr. Watter, from the Committee on Un-American Activities, 
submitted the following 


REPORT 


CITING JOHN W. SIMPSON 


The Committee on Un-American Activities, as created and author- 
ized by the House of Representatives through the enactment of Public 
Law 601, section 121, subsection (q) (2) of the 79th Congress, and 
under House Resolution 5 of the 84th Congress, caused to be issued 
a subpena to John W. Simpson, 4539 Page Street, St. Louis, Mo. ‘The 
said subpena directed John W. Simpson to be and appear before the 
said Committee on Un-American Activities or a duly authorized sub- 
committee thereof, of which the Honorable Francis E. Walter is chair- 
man, in their chamber, room 516, Federal Building, 12th and Market 
Streets, St. Louis, Mo., on June 4, 1956, at 10 a. m., then and there to 
testify touching matters of inquiry committed to said committee; and 
not to depart without leave of said committee. The subpena served 
— the said John W. Simpson, is set forth in words and figures as 
follows: 


Unrrtep Srates or AMERICA, 
Conaress or rHE Unrrep Srares. 

To: Joun W. Sruapson, 4539 Page Street, St. Louis, Mo., 
Greeting: Pursuant to lawful authority, you are hereby com- 
manded to be and appear before the Committee on CiiAmeri- 
can Activities of the House of Representatives of the United 
States, or a duly appointed subcommittee thereof, on June 4, 
1956, at 10 o’clock, a. m., at Room 516, New Federal Building, 
12th and Market, St. Louis, Mo., then and there to testify 
touching matters of inquiry committed to said committee and 
not to depart without leave of said committee. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To R. T. Collins and/or G. C. Williams, and/or U. S. 
Marshal to serve and return. 

Given under my hand this 16th day of April in the year of 
our Lord, 1956. 

Francis E, WaAurer, Chairman. 
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The said ‘subpena was duly served as appears by the return made 
thereon by Omar L. Schnatmeier, United States marshal, by James J. 
Keamer, deputy, who was duly authorized to serve the said subpena. 
The return of the service by the said Omar L. Schnatmeier, United 
States marshal, by James J. Keamer, deputy, being endorsed thereon, 
is set forth in words and figures, as follows: 


Eastern District of Missouri. Subpena for John W. Simp- 
son before the Committee on Un-American Activities of the 
House of Representatives. 

I made service of the within subpena by delivering a true 
copy thereof on the within-named John W. Simpson at St. 
Louis, Missouri, at 6:30 o’clock p. m., on the 9th day of May, 
1956. 

Dated May 10, 1956. 


Omar L. Scunatmeter, U.S. Marshal. 
By James J. Keamer, Deputy. 


On May 29, 1956, a telegram was sent to Mr. John W. Simpson, 
which is set forth in words and figures as follows: 


Wasuinoron, D. C., May 29, 1956. 
Personal report delivered. 


Mr. Joun W. Stimpson, 
4539 Page Street, St. Louis, Mo.: 


Under continuing authority of subpena served upon you May 9, 
you are hereby directed to appear before Committee on Un-American 
Activities on Monday, June 4, 1956, 10 o’clock a. m., courtroom 3, 
New Federal Building, St. Louis, Mo., instead of room 516, New 
Federal Building. 

Francis E. Waurer, Chairman. 


The said John W. Simpson, pursuant to said subpena and the tele- 
graphic communication, and in compliance therewith, appeared before 
a duly constituted subcommittee on June 4, 1956, to give such testi- 
mony as required under and by virtue of Public Law 601, section 121, 
subsection (q) (2), of the 79th Congress, and under House Reso- 
lution 5 of the 84th Congress, and his said testimony not having been 
completed on said day, he appeared before the said subcommittee on 
the following day, June 5, to resume his testimony. The said John 
W. Simpson having appeared as a witness and having been asked the 
questions, namely: 


When and where were you born, Mr. Simpson ? 

Where do you live? 

Mr. Simpson, you were employed, were you not, at the time 
that service was made on you at the Chevrolet plant of Gen- 
eral Motors? 

How old are you? 

I ask that you tell us something of your educational back- 
ground. 

How long have you lived in the city of St. Louis? 

Did you ever go to school ? 

Where have you been employed since 1950? 

Are you married? 
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which questions were pertinent to the subject under inquiry, refused 
to answer said qievane, and as a result of said John W. Simpson’s' 
refusal to answer the aforesaid questions, your committee was pre- 
vented from receiving testimony and information concerning a matter 
committed to said committee in accordance with the terms of a subpena 
served upon said John W. Simpson. : 

The record of the proceedings before the subcommittee on June 4 
and 5, 1956, during which the said John W. Simpson refused to answer, 
the aforesaid questions pertinent to the subject under inquiry, is set 
forth in fact as follows: 


Unrrep States Hovst or REpresENTATIVES, 
SUBCOMMITTEE OF THE 
CommiTrer oN UnN-AMERICAN ACTIVITIES, 
St. Louis, Mo., Monday, Jume 4, 1956. 


PUBLIC HEARING 


The subcommittee met at 10 a. m., pursuant to call, in room No. 3, 
United States Courthouse and Customs Building, St. Louis, Mo., Hon. 
Morgan M. Moulder (chairman of the subcommittee) presiding. 

Present: Representatives Morgan M. Moulder, James B, Frazier, 
Jr., and Gordon H. Scherer. 

Present also: Frank S. Tavenner, Jr., counsel; George C. Williams 
and Raymond T. Collins, investigators. 

Mr. Movtper. The subcommittee will come to order. 

Let the record show that the Hon. Francis E. Walter, of Pennsyl- 
vania, chairman of the Committee on Un-American Activities of the 
United States House of Representatives, pursuant to law and the 
rules of this committee, has duly appointed a subcommittee for the 
purpose of conducting this hearing, composed of Representatives 
James B. Frazier, Jr., of Tennessee, who sits on my left, Gordon H. 
Scherer of Ohio, who sits on my right, and myself, Morgan M. 
Moulder of Missouri, as chairman. 

® * * * * e € 


Call the next witness. 

Mr. Tavenner. John Simpson. 

Mr. Moutper. Hold up your right hand and be sworn, Mr. Simpson. 

Do you solemnly swear the testimony which you are about to give 
before this committee will be the truth, the whole truth and nothing 
but the truth, so help you, God? 

Mr. Stason. I do. 

Mr. Movutper. Be seated. 


TESTIMONY OF JOHN W. SIMPSON 


Mr. TaveNNER. What is your name, please, sir? 

Mr. Stupson. John Simpson. 

Mr. TavENNER. Do you have a middle initial? 

Mr. Surrson. W. 

Mr. Tavenner. John W. Simpson. 

It is noted that you are not accompanied by counsel. I think you 
have been present in the hearing room and have heard the explanation 
I — ~ — witnesses about their right to counsel. 

ou have 
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4 PROCEEDINGS AGAINST JOHN W. SIMPSON 


Mr. Srmpson. Yes, sir. 

Mr. TAveNNER. When and where were you born, Mr. Simpson ? 

Mr. Srmpson. I decline to answer on the grounds of the fifth amend- 
ment. 

Mr. Tavenner. I ask a direction. 

Mr. Scuerer. Wait a minute. 

I ask you direct the witness to answer the question. 

Mr. Movutper. The witness is directed to answer the question. 

Mr. Stmpson. I decline to answer on the grounds of the fifth amend- 
ment. 

Mr. Scuerer. I think we should say to the witness, as we are re- 
quired to say by the court decisions, that we do not ae your answer. 

We feel that to refuse to answer on the grounds of the fifth amend- 
ment as to where you were born is not a proper invocation of the fifth 
amendment. It couldn’t possibly incriminate you in any way, shape 
or form to tell this committee as to when and where you were born. 
And if you persist in refusing to answer the question, you are in con- 
tempt of this committee. 

I ask that you direct the witness to answer the question. 

Mr. Movutprr. The witness is so advised and directed, and further 
advised that the statement by Mr. Scherer is not in the spirit of a 
threat but is to advise you of the dangers which you risk in being guilty 
of contempt by refusal to answer the question. 

Therefore, you are specifically directed to answer the question. 

Mr. Smreson. I am surrounded by a bunch of slick operators, and I 
am supposed to answer your question and have it twisted all to pieces? 

I continue to decline to answer that question or any other questions 
on the grounds of the fifth amendment. 

Mr. Scuerer. Or any questions we ask you? 

Mr. Srourson. If I answer the question you twist it. 

Mr. Scuerer. You say you are surrounded by a bunch of slick 
operators ? 

Mr. Srvreson. By a bunch of slick operators. 

Mr. ScHERreEr. Tf that is the reason for refusing to answer, the wit- 
ness is certainly in contempt of this committee, and obviously is not 
invoking the fifth amendment in good faith. He doesn’t even believe 
he is incriminated, subjecting himself to incrimination by answering 
the question. 

Mr. Movutper. Any more questions, Mr. Tavenner ? 

Mr. TavenNneER. Yes, sir. 

Where do you live? 

Mr. Srupson. I decline to answer on the grounds of the fifth amend- 
ment. 

Mr. Scuerer. I ask you direct the witness to answer the question. 
And, without repeating what I have said before, Witness, what I said 
with reference to your refusal to answer the other question applies with 
equal force to this question. 

Mr. Movutper. And you are so directed. 

Mr. Stmpson. I decline to answer on the grounds of the fifth amend- 
ment. 
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Mr. Tavenner. Mr. Simpson, do you want the advice of an attorney 
before we proceed further 

Mr. Suurson. I can’t afford it. 

Mr. Tavenner. Mr. Chairman, I suggest that the bar association 
be called upon to give this man assistance. 

Mr. Mout. The Bar Association of the City of St. Louis has 
offered its services in providing counsel for witnesses if you so desire. 

Do you so desire? 

Mr. Stareson. I don’t have the money. 

Mr. Movtprr. Well, do you so desire if, without charge, the bar 
association provides you with counsel without rn’ you any fee 
for that service? Do you so desire counsel under such circumstances? 

Mr. Stupson. I have no objection. 

Mr. Mover. I ask you do you so desire. 

Mr. Stmpson. Not particularly. 

Mr. Movutper. Or so request? 

Mr. Srwpson. Not particularly. 

Mr. Scuerer. Let’s pursue this a little further, if you don’t mind, 
Mr. Chairman. 

Mr. Moutper. Surely. 

Mr. Scuerer. You baa, did you not, before you came into this 
room today, from the great amount of publicity that the press has 
given to the fact that the bar association has made available lawyers 
to witnesses, you knew that fact; did you not ? 

Mr. Srapson. I think I had better start refusing to answer on the 
grounds of the fifth amendment. 

Mr. Scurrer. I ask that you direct—— 

Mr. Suweson. Because I may incriminate myself. 

Mr. Scuerer. I ask that you direct the witness to answer. 

Mr. Movutper. You are so directed to answer. 

Mr. Suwpson. I am going to rely on the grounds of the fifth amend- 
ment. 

Mr. Scuerer. Do you read the newspapers? 

Mr. Smrrson. I refuse to answer on the grounds of the fifth amend- 
ment, that I don’t want to incriminate myself. 

Mr. Tavenner. Mr. Chairman—— 

Mr. Scuerer. I suggest we proceed. 

The witness is obviously 

Mr. Movutper. I should first make this statement: 

_ The committee will request the Bar Association of the City of 
St. Louis to appear and represent you—— 

Mr. Scuerer. No, I wouldn’t agree to that. Not after what this 
witness said. He said he doesn’t want any particularly. He won’t 
tell us whether he knew about the fact that lawyers were available. 
We don’t have to go that far, to call a lawyer in here to represent 
this man when he says, when he indicates that he doesn’t want any, and 
when he won’t even tell us whether he knew about the offer of the 
bar association to represent individuals who didn’t have money. 

_ Mr. Chairman, I don’t think that we are in a position under these 
circumstances to stop this investigation and force a counsel upon this 
man, or practically force him. 

















6 PROCEEDINGS AGAINST JOHN W. SIMPSON 


(The committee confers.) 

_ Mr. Movutper. Mr. Simpson, you are advised that the Bar Associa- 
tion of the City of St. Louis has offered its services providing counsel 
without charge for witnesses who so, request, Therefore, you are 
temporarily excused as a witness until tomorrow morning, givi 
you an opportunity to make such a request of the bar association, at 
which time you are directed to reappear with counsel if you so desire. 

Call your next witness, Mr. Tavenner. 

That is at 9 o’clock in the morning. 

Mr. Srurson. Do I get to collect some dough? 

Mr. Moutprr. No, you are not excused yet. 

Call the next witness. 

Mr. Movutprr. The committee will stand in recess until tomorrow 
morning, at 9 a. m., Tuesday, June 5, 1956, there being present at the 
time of taking the recess Representatives Moulder, Frazier, and 
Scherer. 

(The testimony of John W. Simpson not having been completed 


i ani testimony was resumed on the following day, June 5, 
56. 





Untrep Srates House or Reprrsenratives, 
SupcoMMITYIEE OF THE 
Committer on Un-*‘ wtertcan Activities, 
St. Louis, Mlo., Tuesday, June 5, 1956. 


PUBLIC HEARING 


The subcommittee met at 9:15 a. m., pursuant to recess, in court- 
room No. 3, the United States Court and Customs Building, St. Louis, 
— Hon. Morgan M. Moulder (chairman of the subcommittee) pre- 
siding. 

Present: Representatives Morgan M. Moulder, James B. Frazier, 
Jr., and Gordon H. Scherer. 

Staff members present: Frank S. Tavenner, Jr., counsel; George C. 
Williams and Raymond T. Collins, investigators. 

(Representatives Morgan M. Moulder and Gordon H. Scherer were 
present at the time of convening.) 

Mr. Moctper. The committee will be in order. 

Very well, let’s proceed. Call the next witness. 

Mr. Tavenner. Mr. John Simpson, will you return to the witness 
stand, please. 

Mr. Movutprr. Would you be seated, Mr. Simpson. 

(Representative James B. Frazier, Jr., entered the hearing room at 
this point.) 


TESTIMONY OF JOHN W. SIMPSON—Resumed 


Mr. Mouxper. Mr. Simpson, yesterday afternoon you were provided 
an opportunity by this committee to seek counsel to represent you, as 
the committee advised you to do. Have you procured counsel? 

Mr. Smpson. The hours of the Bar Association of St. Louis a 
Monday and Friday they are 10 to 12, and Tuesday, Wednesday, an 
Thursday they are 2 to 4. However, I went to the trouble to call up 
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last night, or this morning, in case the janitor or somebody else was in. 
Nobody was in. 

Mr. Movutper. No one was there. 

Did you call or — or confer with any other attorney ? 

Mr. Stmpson. I don’t have the money to pay lawyers. 

Mr. Moutper. Are you employed now anywhere ? 

Mr. Srupson. Yes. 

Mr. Movutper. You do have an income? 

Mr. Srmpson. Yes. 

Mr. Moutper. Have you attempted to confer with any attorney 
to see whether or not hin would charge you, or what they would 
charge * at to represent you as counsel ? 

Mr. Srmpson. It is well known what lawyers charge. I don’t have 
the “age to pay lawyers. 

Mr. } ouLDER. Then you have made no attempt to procure an at- 
torney ¢ 

Mr. Simpson. Imadeanattempt. I called them twice. 

Mr. Mov.prr. Do you wish to have counsel to represent you? 

Mr. Srareson. I don’t particularly care. 

Mr. Scuerer. I take the same position that I did last night. 

It is obvious from this man’s statement now and last night that he 
doesn’t want counsel. 

Under the Constitution a man has the right either in court or before 
a hearing and a committee such as this to represent himself. You 
can’t force counsel uponaman. He has a constitutional right to repre- 
sent himself. This man evidently doesn’t want the advice of counsel. 

Mr. Movutprer. And the committee has no authority or funds, of 
course, to provide counsel for him. 

Mr. Scuerer. When were you subpenaed ? 

Mr. Siapson. I don’t know. I don’t have it with me. 

Mr. Scuerer. Counsel, when was the witness subpenaed ? 

Mr. Smepson. 16th of April, it says. 

on Scuerer. I will repeat, Witness, the question I asked you last 
night. 

you read the newspapers ? 

Mr. Smorpson. I am going to do the same thing I did yesterday. I 

am a going to plead the fifth amendment and decline to answer. 
r. Scuerer. I ask that you direct the witness to answer. 

Mr. Movutper. The witness is directed to answer. 

Mr. Scuerer. Were you in the room yesterday morning when the 
chairman of this committee made his opening statement ? 

Mr. Srmpson. Yes, I had to be. 

Mr. Scuerer. You were here. 

Did you hear what he said with reference to the St. Louis Bar As- 
sociation furnishing counsel for witnesses who were unable to obtain 
counsel ? 

Mr. Srupson. Nothing is wrong with my hearing. 

Mr. Scuerer. Did you hear that? 

Mr. Suwpson. Oh, yes; I heard that. 

Mr. Scuerer. Did you read in the paper prior to your coming here 
yesterday morning that the Bar Association of —— 

Would you look this way, sir, when I am talking to you. Let the 
record show that the witness is not even paying attention to this mem- 
ber of the committee while he is talking to him. 
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T am asking you this question: 

Did you see in the papers prior to coming here yesterday morning— 
or did you have knowledge of the fact that the St. Louis Bar Associ- 
ation was furnishing counsel for any witness called before this com- 
mittee that did not have the funds to secure counsel or was unable to 
obtain counsel for any other reason ? 

Mr. Surson. There is something I don’t understand. 

Am I under oath? 

Mr. Scuerer. Yes, you are under oath. You were sworn yester- 


day. 

Mr. Srmpson. I didn’t know whether it continued. 

Well, will you repeat the question. 

Mr. Scuerer. Would it make any difference whether you were under 
oath or not, whether you told the truth? Would that make any 
difference, son ? 

Mr. Stmpson. I refuse to answer on the grounds of the fifth amend- 
ment and possible self-incrimination. 

Mr. Scuerer. I will repeat my original question. 

Did you know prior to coming into this courtroom yesterday that 
the St. Louis Bar Association was furnishing counsel for witnesses 
who were unable to obtain counsel for one reason or for another ? 

Mr. Srupson. I refuse to answer on the grounds of the fifth amend- 
ment and possible self-incrimination. 

Mr. Scuerer. It is obvious then that we should proceed. 

Mr. Movutper. Proceed, Mr. Tavenner. 

Mr. Tavenner. Mr. Simpson, were you subpenaed by a deputy 

Jnited States marshal on May 10 to appear as a witness in this 
hearing ? 

(There was no response. ) 

Mr. Tavenner. May I correct my question by stating you were sub- 
penaed on May 9th? 

Mr. Srwpson. Well, I think I can say that there’s two dates on here. 
There’s June 4, 1956, and April 16, 1956. 

Mr. Tavenner. Did you take out of your pocket the subpena that 
was served on you ? 

Mr. Supson. Yes. 

Mr. Tavenner. May I see it, please. 

(Document handed to Mr. Tavenner. ) 

Mr. Tavenner. This subpena bears date the 16th of April 1956. It 
was served on you, was it not, on the 9th of May? Do you recall? 

Mr. Srarpson. I don’t know. 

Mr. Tavenner. All right, hand it back to him. 

Mr. Movutper. Who served the subpena? 

Mr. Tavenner. A deputy United States marshal. 

Mr. Simpson, you were employed, were you not, at the time that serv- 
ice was made on you at the Chevrolet plant of General Motors? 

Mr. Srupson. I refuse to answer on the grounds of the fifth amend- 
ment and possible self-incrimination. 

Mr. Scuerer. I ask you direct the witness to answer the question. 

Mr. Movurper. The witness is so directed. 

Mr. Scurrer. You keep in mind what I said to you yesterday, that 
this committee does not accept your declination to answer. We feel 
that you are not invoking the fifth amendment in good faith in refus- 
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ing to answer as to where you were employed, what your date of birth 
was and your residence. 

Mr. Tavenner. The committee desires to inquire of you what know]- 
edge you have regarding an organized group of the Communist Party 
in the automotive business in St. Louie So I will ask you the ques- 
tion, if you will tell us, please, whether or not there was such an organ- 
— group of the Communist Party established within the automotive 
industry. 

Mr. Srmpson. I refuse to answer on the grounds of the fifth amend- 
ment. 

Mr. Movutper. Did I understand you to say you decline to answer ? 

Mr. Simpson. I decline to answer because of possible self-incrimi- 
nation. 

Mr. Movutper. The witness is directed to answer. 

Mr. Tavenner. Was there such? 

Mr. Movutper. In connection with that, the purpose of directing you 
to answer is to warn you, not in the spirit of a threat, of the dangers in 
which you might be involved in connection with contempt proceedings, 
and for your own benefit we direct you to answer in es to give you 
an opportunity to avoid possible contempt proceedings. 

Do you still wish to—— 

Mr. Simpson. I decline to answer on the grounds of the fifth 
amendment. 

Mr. Tavenner. Do you have any knowledge of Communist Party ac- 
tivities within the automotive industry at the present time? 

Mr. Stuvson. I decline to answer on the grounds of the fifth 
amendment of the Constitution. 

Mr. Tavenner. Are you presently a member of any organised group 
of the Communist Party within the automotive industry / 

Mr. Supson. I decline to answer on the grounds of the fifth 
amendment. 

Mr. Tavenner. I have no further questions, Mr. Chairman. 

Mr. Mouiper. Any questions, Mr. Frazier? 

Mr. Frazier. Yes. 

Are you a member of the Communist Party now ? 

Mr. Suarrson. I decline to answer on the grounds of the fifth 
amendment, of possible self-incrimination. 

. Mr. —— Have you ever been a member of the Communist 
arty 

Mr. Stmpson. I decline to answer on the grounds of the fifth 
amendment. 

Mr. Frazier. That is all. 

Mr. Moutper. Mr. Scherer, any questions? 

Mr. Scuerer. No. 

Task you this: 

Yesterday you were asked where you lived at the present time. I 
am going to repeat that question, keeping in mind the warnings that 
were given you yesterday. 

Where do you now live? 

Mr. Suaeson. I decline to answer on the grounds of the fifth amend- 
ment. 

Mr. Scnerer. I ask that you direct the witness to answer. 

Mr. Moutper. The witness is directed to answer that question. 

Mr. Scuerer. And where were you born? 











10 PROCEEDINGS AGAINST JOHN W. SIMPSON 


= Snreson. I decline to answer on the grounds of the fifth amend- 
men 

Mr. Scurrer. I ask that you direct the witness to answer. | 

Mr. Movutprr. The witness is so directed. 

Mr. Scuerer. How old are you? 

Mr. Stupson. I decline to answer on the grounds of the fifth amend- 
ment of the Constitution. 

4 Mr. Scitzrer. I ask that you direct the witness to answer the ques- 
on. 

Mr. Movutprr. The witness is directed to answer, and further ad- 
vised of the danger in which he places himself in connection with 
contempt proceedings for arrogantly and without due cause refusing 
to answer the question. 

Mr. Scuerer. I ask that you tell us something of your educational 
background. 

Mr. Sowrson. I decline to answer on the grounds of the fifth amend- 
ment, of possible self-incrimination. 

Mr. Scuerer. I ask that you direct him to answer. 

Mr. Movurprr. The witness is directed to answer. 

Mr. Scnrrer. How long have you lived in the city of St. Louis? 

Mr. Smrrson. I decline to answer on the grounds of the fifth amend- 
ment of the Constitution. j 

Mr. Scuerer. I ask that you direct the witness to answer. 

Mr. Movtper. The witness is directed to answer. 

Mr. Scuerer. Did you ever go to school ? 

Mr. Stmpson. I decline to answer on the grounds of the fifth amend- 
ment of the Constitution of the United States. 

Mr. Movtprer. The witness is directed to answer the question. 

Do you still decline to answer? 

Mr. Surrson. What is the question ? 

Mr. Movtper. We direct you to answer that question. 

Mr. Soreson. Which question ? 

Mr. Moutper. Which Mr. Scherer propounded to you. He asked if 
you ever went to school. 

Mr. Suprson. I decline to answer on the grounds of the fifth amend- 
ment. 

Mr. Scurrer. Where have you been employed since 1950? 

Mr. Srareson. I decline to answer on the grounds of the fifth amend- 
ment to the Constitution of the United States. 

Mr. Scuerer. Are you married ¢ 

Mr. Smarson. I decline to answer on the grounds of the fifth amend- 
ment to the Constitution of the United States. 

Mr. Moutprer. The witness is directed to answer. 

Mr. Sureson. I still decline to answer. 

Mr. Scuerer. What is your full name? 

Mr. Smourson. John William Simpson. 

Mr. Scuerer. I have no further questions. 


Because of the foregoing, the said Committee on Un-American Ac- 
tivities was deprived of answers to pertinent questions propounded 
to said John W. Simpson relative to the wie matter wes , under 


Public Law 601, section 121, subsection (q) (2), of the 79th Congress 
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and under House Resolution 5 of the 84th — the said com- 
mittee was instructed to investigate, and the refusal of the witness 
to answer the questions, namely : 


When and where were you born, Mr. Simpson ? 

Where do you live? 

Mr. Simpson, you were employed, were you not, at the time 
that service was made on you at the Chevrolet plant of Gen- 
eral Motors ? 

How old are you? 

I cay that you tell us something of your educational back- 
ground. 

How long have you lived in the city of St. Louis? 

Did you ever go to school ? 

Where have you been employed since 1950? 

Are you married ¢ 


which questions were pertinent to the subject under inquiry, is a vio- 
lation of the subpena under which the witness had previously ap- 
peared, and his refusal to answer the aforesaid questions deprived 
your committee of necessary and pertinent testimony, and places the 


said witness in contempt of the House of Representatives of the 
United States. 
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PROCEEDINGS AGAINST WILLIAM E. DAVIS 





JULY 25, 1956.—Ordered to be printed 





Mr. Watrter, from the Committee on Un-American Activities, 
submitted the following 


REPORT 


CITING WILLIAM E. DAVIS 


The Committee on Un-American Activities, as created and author- 
ized by the House of Representatives through the enactment of 
Public Law 601, section 121, subsection (q) (2) of the 79th Congress, 
and under House Resolution 5 of the 84th Congress, caused to be 
issued a subpena to William E. Davis. The said subpena directed 
William E. Davis to be and appear before said Committee on Un- 
American Activities, or a duly authorized subcommittee thereof, of 
the House of Representatives of the United States, of which Hon. 
Francis E. Walter is chairman, in their chamber, room 516, New 
Federal Building, 12th and Market, St. Louis, Mo., on June 4, 1956, 
at 10 a. m., then and there to testify touching matters of inquiry 
committed to said committee, and not to depart without leave of said 
committee. The subpena served upon said William E. Davis is set 
forth in words and figures as follows: 


Unirep States or AmeErIca, 
Concress or THE Unrrep Srates. 


To Wiuu1aM E. Davis, Greeting: Pursuant to lawful au- 
thority, you are hereby commanded to be and appear before 
the Committee on Un-American Activities of the House of 
Representatives of the United States, or a duly appointed 
subcommittee thereof, on June 4, 1956, at 10 o’clock a. m., at 
Room 516, New Federal Building, 12th and Market, St. 
Louis, Mo., then and there to testify touching matters of 
inquiry committed to said committee, and not to depart with- 
out leave of said committee. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To U.S. Marshal, to serve and return. 

Given under my hand this 16th day of April, in the year 
of our Lord 1956. 


Francis E. Waurer, Chairman. 
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‘The said subpena was duly served as doe « mei by the return made 
thereon by Omar L. Schnatmeier, Uni tates marshal; James J. 
Keamer, deputy, who was duly authorized to serve the said subpena. 
The return of the service by the said Omar L. Schnatmeier, United 
States marshal; James J. Kreamer, deputy, being endorsed thereon, 
is set forth in words and figures as follows: 


Eastern District of Missouri, subpena for William E. Davis 
before the Committee on Un-American Activities of the 
House of Representatives. 

I made service of the within subpena by delivering a true 
copy thereof on the within-named William E. Davis at 1021 
Park Avenue, St. Louis, Missouri, at 4: 50 o’clock, p. m., on 





the 8th day of May, 1956. 
Dated May 10, 1956. 
Omar L. ScHNATMEIER, 
U.S. Marshal. 
By: James J. Keamer, 
Deputy. 


On May 29, 1956, a telegram was sent to William E. Davis, which 
is set forth in words and figures as follows: 


Wasuinerton, D. C., May 29, 1956. 
Personal report delivered. 


Mr. Wii1am E. Davis 
1021 Park Avenue, St. Louis, Mo.: 


Under continuing authority of subpena served upon you May 8, 
your appearance before Committee on Un-American Ketivities is 
hereby postponed from June 4 to Tuesday, June 5, 1956, 10 a. m., 
courtroom 3, New Federal Building, St. Louis, Mo., instead of room 
516, New Federal Building. 

Francis E. Watrer, Chairman. 


e The said William E. Davis was not called to testify on the 5th day 
of June 1956, the day on which he was directed to appear, and was 
called as a witness on June 6, 1956. The said William E. Davis, pur- 
suant to said subpena and the telegraphic communication, and in 
compliance therewith, appeared before the said subcommittee on 
June 6, 1956, to give such testimony as required under and by virtue of 
Public Law 601, section 121, subsection (q) & of the 79th or an 
and under House Resolution 5 of the sath ongress. The said Wil- 
liam E. Davis having appeared as a witness and having been asked 
< the questions, namely : 

When and where were you born, Mr. Williams? Mr. Davis, 
I meant to say ? 

How are you employed ? 

How long have you lived in St. Louis? 

Were you living in St. Louis in 1950? 

Where were you living in 1951? 

Where did you go to school, Witness? 

Have you had any advice at all from any source as to how 
you should conduct yourself when you took the stand ? 

Were you employed at any time at Emerson Electric Co. ? 


which questions were pertinent to the subject under inquiry, refused to 
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answer said questions, and as a result of said William E. Davis’ refusal 
to answer the aforesaid questions, your committee was prevented from 
receiving testimony and information concerning a matter committed 
to said committee in accordance with the terms of the subpena served 
upon said William E. Davis. 


The record of the proceedings before the subcommittee on June 6,. 


1956, during which the said William E. Davis refused to answer the 
aforesaid questions pertaining to the subject under inquiry, is set 
forth in fact as follows: 


Unrrep Srares House or RepreseNnratIves, 
SUBCOMMITTEE OF THE 
Commirrer on Un-American ACTIVITIES, 
St. Louis, Mo., Wednesday, June 6, 1956. 


PUBLIC HEARING 


The subcommittee met at 9:45 a. m., pursuant to recess, in court- 
room No. 3, United States Courthouse and Customs Building, St. 
Louis, Mo., Hon. Morgan M. Moulder (chairman of the subcommit- 
tee) presiding. 

Present: Representatives Morgan M. Moulder, James B. Frazier, 
Jr., and Gordon H. Scherer. 

Present also: Frank S. Tavenner, Jr., counsel; George C. Williams 
and Raymond T. Collins, investigators. 

Mr. Movtper. The committee will be in order. 

(After hearing the testimony of another witness, Mr. William E. 
Davis was calad batcre the subcommittee.) 

Mr. Tavenner. Mr. William E. Davis. 

Mr. Movutper. Do you solemnly swear that the testimony which 
are about to give will be the truth, the whole truth, and nothing 

ut the truth, so help you God ? 

Mr. Davis. Ido. 


TESTIMONY OF WILLIAM E. DAVIS 


Mr. Tavenner. You are Mr. William E. Davis? 

Mr. Davis. That is right. 

Mr. Tavenner. It is noted that you are not accompanied by counsel. 
I want to advise you, as it is the practice of the committee with respect 
to all witnesses who appear before it, that they have the right to 
counsel if they desire it, and have the right to consult with counsel at 
any time during the course of the interrogation. 

en and where were you born, Mr. Williams? Mr. Davis, I 

meant to say. 

Mr. Davis. I decline to answer the question on the fifth amend- 
ment. 

Mr. Scuerer. I can’t hear. 

Mr. Tavenner. May I havea direction? 

Mr. Scurrer. What was the question ? 

Mr. Tavenner. The question was: When and where were you born ? 

Mr. Scuerer. Did he give his name? Did you ask him his name? 


Mr. Tavenner. I asked him if he was William E. Davis, and he 
said “Yes,” 
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Mr. Scuerer. Then I ask that you direct the witness to answer the 
question as to when and where he was born. 

Mr. Movu.per. The witness is directed to answer the question. 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. I think we should say to the witness, as we are re- 
quired to say by the decisions of the court, that of course we do not 
accept your answer, that we cannot possibly see, sir, how to answer the 
question as to when and where you were born would incriminate you. 

Therefore, we think you are invoking the fifth amendment, im- 
properly invoking it, in bad faith, and if you persist to refuse to 
answer the question as to when and where you were born, you are 
placing yourself in a position of contempt before this committee. 

Do you want to answer the question after my explanation ¢ 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. What do you mean by reasserting the privilege? 

Mr. Davis. Privilege under the fifth amendment. 

Mr. Scuerer. Do you honestly perceive that to answer the ques- 
tion—do you honestly believe and contend that to answer the question 
as to when and where you were born might tend to lead to a criminal 
prosecution ? 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. Do you want a lawyer? Because I am afraid, sir, 
you are guilty of contempt. Do you want a lawyer to advise you as 
to whether or not you should answer that question ? 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. Do you mean to answer my question as to whether you 
want a lawyer would tend to incriminate you? I ask you direct the 
witness to answer the question. 

Mr. Moutper. The witness is directed to answer the question. 

And Mr. Scherer and the committee are anxious to, of course, help 
you in that respect. 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. It is obvious that this witness came here as the result 
of attending one of those conferences wherein they advised them to 
use the fifth amendment no matter what question was asked them. 

I suggest, Mr. Chairman, that counsel be permitted to ask a few more 
questions, 

Mr. Movtper. Yes. 

Proceed. 

Mr. Tavenner. I expect I ought to follow them up. 

Mr. Scuerer. That is what I say. 

Mr. Tavenner. What is your full name, Mr. Davis? 

Mr. Davis. William E. Davis. 

Mr. Tavenner. Speak a little louder, please. 

Mr. Davis. William E. Davis; William Edwin Davis. | 

Mr. Tavenner. Do you presently reside in St. Louis? 

Mr. Davis. Yes. 

Mr. Tavenner. How are you employed ? 

Mr. Davis. I reassert my privilege. 

Mr. Tavenner. What is your address in St. Louis? 

Mr. Scuerer. I ask that you direct the witness to answer the ques- 
tion as to where he was employed. And I do not want to restate, but, 
Witness, what I have said to you with reference to the first question 
asked you, as to where and when you were born, applies also to the 
question asked you about your ps a ie 
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Mr. Mouuper. You are directed to answer the question, Mr. Davis. 

As we have advised other witnesses, the purpose of so directing you 
is not to threaten you in any way but to give you an opportunity to 
be advised that the committee doesn’t accept your response to the ques- 
tion ; and also to warn you of the a? of your being in contempt 
of the Congress of the United States for refusing to answer such a 
question, such a simple question as you are now refusing to answer. 

Mr. Davis. I assert my privilege. 

Mr. Tavenner. How bie have you lived in St. Louis? 

Mr. Davis. I assert my privilege under the fifth amendment. 

Mr. Scuerer. I ask that you direct the witness to answer. 

Mr. Mouvper. The witness is again directed to answer the question. 

Mr. Davis. I reassert my privilege. 

Mr. Tavenner. Were you in St. Louis, living in St. Louis as recently 
as 1954? 

Mr. Davis. I was. 

Mr. Tavenner. Were you living in St. Louis in 1950? 

Mr. Davis. I assert my privilege under the fifth amendment. 

Mr. TAavenner. Where were you living in 1951? 

Mr. Davis. I assert my privilege under the fifth amendment. 

Mr. Scurrer. I ask that you direct the witness to answer the ques- 
tion as to where he was living in 1951. 

Mr. Movtorr. The witness is directed to answer. 

Mr. Davis. I reassert my privilege. 

Mr. Screrer. Where did you go to school, Witness? 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. I ask that you direct the witness to answer. 

Mr. Movtper. The witness is directed to answer. 

Mr. Davis. I reassert my privilege. 

Mr. Movutper. May I ask a question? 

Do you desire to have counsel or an attorney to advise you and to 
sit with you here in the hearing room, to advise you during the course 
of the examination now being conducted? I say, do you desire to 
have counsel ? 

Mr. Davis. No. 

Mr. Moutper. Would you answer the question for the record so that 
it will indicate? 

Mr. Davis. No. 

Mr. Scuerer. Have you had legal advice before you took the stand ? 

Mr. Davis. JT assert my privilege. 

Mr. Scnerer. I ask that you direct the witness to answer the ques- 
tion. 

Mr. Moutper. The witness is directed to answer. 

Mr. Scuerer. As to whether he had legal advice. 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. Have you had any advice at all from any source as to 
how you should conduct yourself when you took the stand ? 

Mr. Davis. I reassert my privilege. 

Mr. Scuerer. I ask you direct the witness to answer. 

Mr. Mounper. The witness is directed to answer. 

Mr. Davis. I reassert my privilege. 

Mr. Scurrer. Were you born in the United States? 

(There was no response.) 
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Mr. Movtper. The question is were you born in the United States? 

Mr. Davis: I assert my privil 

Mr. Mourper. You are directed to answer the question. 

Mr. Davis. I reassert my privilege. 

Mr. Movutper. Are you an American citizen, Mr. Davis? 

Mr. Davis. Yes, sir. 

Mr. Moutper. Are you a natural-born citizen or naturalized citizen? 

Mr. Davis. Natural-born. 

Mr. Movtper. Then you were born in the United States? 

Mr. Scuerer. Is that right? 

(There was no response. ) 

Mr. Moutper. Is that correct? Answer that question. 

Mr. Davis. Yes. 

Mr. Moutper. Where were you born ? 

Mr. Davis. A question like this is, as the Congressman on the right 
is always waiting for the door to fly open, you know—— 

Mr. Moutper. I have asked you a question: Where you were born. 

Mr. Davis. So he can lower the boom on me. 

Mr. Moutper. We have no desire to trap you or lower the boom. 
We asked you a simple and reasonable and fair question. Would you 
answer the question as to where you were born? 

Mr. Davis. I assert my privelege under the fifth amendment. 

Mr. Movunper. Proceed, Mr. Tavenner. 

= TAVENNER. Were you employed at any time at Emerson Elec- 
tric Co. ? 

Mr. Davis. I assert my privilege under the fifth amendment. 

Mr. Tavenner. Were you the St. Louis agent of the National Mari- 
time Union at any time prior to 1951? 

Mr. Davis. I assert my privilege under the fifth amendment. 

Mr. Tavenner. Have you at any time held any official position in the 
United Electrical, Radio, and Machine Workers of America? 

Mr. Davis. I assert my privilege under the fifth amendment/ 

Mr. Scuerer. I ask that you direct the witness to answer. 

Mr. Moutper. The witness is directed to answer. 

Mr. Davis. I reassert my privilege. 

Mr. Tavenner. Have you held a position under that of an official; 
that is, such as a freak or other similar type of position ? 

Mr. Davis. In what? 

Mr. Tavenner. In the UE. 

Mr. Davis. I assert my ayo under the fifth amendment. 

Mr. Scuerer. I again ask that you direct the witness to answer. 

Mr. Movurper. You are again directed and requested to answer the 
question. 

Mr. Davis. I reassert my privilege. 

Mr. Tavenner. Do you have any knowledge of Communist Party 
activities since 1954 at Emerson Electric? 

Mr. Davis. I assert my privilege under the fifth amendment. 

Mr. Tavenner. Are you now a member of the Communist Party? 

Mr. Davis. I reassert my privilege. 

Mr. Tavenner. Were you ever a member of the Communist Party? 

Mr. Davis. I reassert my privilege. 

Mr. Tavenner. I have no further questions, Mr. Chairman. 

Mr. Movutper. I neglected to ask you, Mr. Frazier, do you have any 
questions ? 
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Mr. Frazier. No questions, Mr. Chairman. 

Mr. Moutper. Mr. Scherer? 

Mr. Scurrer. No questions. 

Mr. Mou.per. The witness is excused, and he may claim his witness 
fees from the clerk of the committee. 


Because of the foregoing, the said Committee on Un-American Ac- 
tivities was deprived of answers to pertinent questions propounded to 
said William fe. Davis relative to the subject matter, which, under 
Public Law 601, section 121, subsection (q) (2) of the 79th Congress, 
and under House Resolution 5 of the 84th Congress, the said committee 
was instructed to investigate, and the refusal of the witness to answer 
the questions, namely : 


When and where were you born, Mr. Williams? Mr. 
Davis, I meant to _ ? 

How are you employed ? 

How long have you lived in St. Louis? 

Were you living in St. Louis in 1950? 

Where were you living in 1951? 

Where did you go to school, Witness ? 

Have you had any advice at all from any source as to how 
you should conduct yourself when you took the stand ? 

Were you employed at any time at Emerson Electric Co.? 


which questions were pertinent to the subject under inquiry, is a viola- 
tion of the rea reg under which the witness had previously appeared, 
and his refusal to answer the aforesaid questions deprived your com- 
mittee of necessary and pertinent testimony and places the said wit- 
ness in contempt of the House of Representatives of the United States. 
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Mr. Watter, from the Committee on Un-American Activities, 
submitted the following 


REPORT 
CITING GEORGE TYNE 


The Committee on Un-American Activities, as created and author- 
ized by the House of Representatives through the enactment of Pub- 
lic Law 601, section 121, subsection (q) (2) of the 79th Congress, 
and under House Resolution 5 of the 84th Congress, caused to be 
issued a subpena to George Tyne, Broadhurst Theatre, New York, 
N. Y. The said subpena directed George Tyne to be and appear 
before the said Committee on Un-American Activities or a duly 
authorized subcommittee thereof, of the House of Representatives 
of the United States, of which the Honorable Francis E. Walter is 
chairman, in their chamber, Room 1703, United States Courthouse, 
Foley Square, New York City, N. Y., at the hour of 10 a. m., on Au- 
gust 15, 1955, then and there to testify touching matters of inquiry 
committed to said committee, and not to depart without leave of 
said committee. The subpena served on said George Tyne is set 
forth in words and figures as follows: 


Unrrep States or AMERICA, 
Conoress or THE Untrep States. 
To Groror Tyne, Greeting : 


Pursuant to lawful authority, you are hereby commanded to 
be and appear before the Committee on Un-American Ac- 
tivities of the House of Representatives of the United States: 
or a duly appointed subcommittee thereof, on 15 August 
1955, at 10 o’clock a. m., at their Committee Room, 1703 U. S. 
Courthouse, Foley Square, New York City, N. Y., then and 
there to testify touching matters of inquiry committed to said 
committee, and not to depart without leave of said com- 
mittee. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To Frank Bonora, to serve and return. 

Given under my hand this 1st day of July, in the year of 


our Lord, 1955. 
Franois E, Waurer, Chairman. 


71008 
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The said subpena was duly served as appears by the return made 
thereon by Frank Bonora, who was duly authorized to serve the 
said subpena. ‘The return of the service by the said Frank Bonora, 
being endorsed thereon, is set forth in words and figures, as follows: 


Subpena for George Tyne before the Committee on Un- 
American Activities, I-made service of the within subpena 
by personal service on the within-named George Tyne at 
Broadhurst Theatre, New York City, at 8:05 o’clock p. m., 
on the 11 day of July 1955. 

Frank Bonora, /nvestigator. 


The said George Tyne, pursuant to said-subpena and in compliance 
therewith, appeared before a duly constituted subcommittee of the 
Committee on Un-American Activities on Aw 15, 1955, to give such 
testimony as required under and by virtue of Public Law 601, section 
121, subsection (q) (2) of the 79th Congress, and under House Resolu- 
tion 5 of the 84th Congress. The said George Tyne having appeared 
as a witness and having been asked the questions; namely : 


Do you know Mr. Lee J. Cobb? 

Was any of the testimony that was given to this committee 
by Mr. Cobb about you untrue? 

Is it your card? (Card referred to was a Communist 
Party membership ecard which was handed to the witness.) 

Were you one of the 1,500 delegates who attended a peace 
meeting at Mexico City in August of 1949? 

Were you a sponsor of that meeting ? 

Were you personally acquainted with Charles Glenn? 

I want to ask you whether or not this was a play designed 
to carry a Communist message? 

Were you a member of the Communist Party at the time 
you were engaged as director of this play? 

Mr. Tyne, are you a member of any unions, organized within 
the field of acting? 

Are you a iesbee of Actors Equity ? 

Are you a member of the American Federation of Televi- 
sion and Radio Artists? 

Are you aware of the existence within the American Fed- 
eration of Television and Radio Artists of a caucus com 
of members of the Communist Party who are also members 
of that organization? 

Have you at any time attended a caucus of members of the 
American Federation of Television and Radio Artists who 
were members of the Communist Party ? 


which questions were pertinent to the subject under inquiry, refused to 
answer said questions, and as a result of said George Tyne’s refusal 
to answer the aforesaid questions, your committee was prevented from 
receiving testimony and information concerning a matter committed 
to said subcommittee in accordance with the terms of the subpena 
served upon said George Tyne. ; } 

The record of the promevings before the subcommittee on August 
15, 1955, during which the said George Tyne refused to answer the 
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aforesaid questions pertaining to the subject under inquiry, is set 
forth in fact as follows: 
Unrrep States House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 


Commirree on UN-AMERICAN ACTIVITIES, 
New York, N. Y., Monday, August 15, 1956. 


PUBLIC HEARING 


A subcommittee of the Committee on Un-American Activities met 
at 10 a. m., pursuant to notice, in room 1703 of the Federal Building, 
Bol’ Square, New York, N. Y., Hon. Francis E. Walter Salaicasan), 

residing. 

_ comune members present: Representatives Walter, Willis, and 
erer. 

Staff members omens Frank S. Tavenner, Jr., counsel; Donald T. 


Appell and Frank Bonora, investigators; and Thomas W. Beale, Sr., 
chief clerk. 
s . & e s e e 


Chairman Waurter. Have you a witness, Mr. Tavenner? 

Mr. Tavenner. Yes, sir. I would like to call Mr. George Tyne. 

Mr. Tyne, will you come forward, please? 

Chairman Water. Mr. Tyne, will you raise your right hand, 
please? Do you swear that the testimony you are about to give will be 
the truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Tyne. I do, 


TESTIMONY OF GEORGE TYNE, ACCOMPANIED BY COUNSEL, 
MARTIN POPPER 


Mr. TavenNer. What is your name, please, sir? 

Mr. Tyne. My name is George Tyne. 

Mr. Tavenner. It is noted that you are accompanied by counsel, 
will counsel please identify himself for the record ¢ 
yan Porrer. Martin Popper, member of the bar of the State of New 

or 

Mr. Tavenner. When and where were you born, Mr. Tyne? 

Mr. Tyne. I was born in Philadelphia, Pa., February 6, 1917. 

Mr. TaveNNER. Where do you now reside? 

Mr. Tyne. I reside in New Yerk City. 

Mr. TavennerR. At what address? 

Mr. Tyne. 415 Central Park West. 

Mr. TaveNNER. How long have you lived in New York City? 

Mr. Tyne. Well, at this residence, sir? 

Mr. TAVENNER. Begin that way, yes, at that residence. 

Mr. Tyne. The reason I asked, is that I have been out of New York 
for most of my adult life. At this address, I have been, I think, about 
2 years or 3 years. 

Mr, Tavenner. What is your occupation ? 

Mr. Tyne. I am a radio, screen, theater, and television actor. 

Mr. Tavenner. In what work are you presently engaged? 
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Mr. Tyne. Tam presently engaged in the theater. 
Mr. 'TAavENNER. What type of work in the theater? 
Mr. Tyne. As an actor. 


« * * s s es s 


Mr. TAvenNneER. I understand from your testimony, that you went 
to California in 1942. I have before me the testimony of Mr. Lee J. 
Cobb, which was taken before this committee on June 2, 1953. Mr. 
Cobb described to the committee his Communist Party membership 
and the activities in the Communist Party which he was aware of and 
he told the committee how he got into the Communist Party and the 
circumstances under which he left it. 

He advised the committee that in January or February of 1943 he 
was a member of a group of the Communist Party of which George 
Tyne, Elliott Sullivan, and Victor Killian were members. In refer- 
ring to you, he uses the name George Tyne, also known as Buddy 

arus. 

Were you a member of the group of the Communist Party in 1943 
of which Mr. Lee J. Cobb was a member ? 

(The witness consulted with his counsel.) 

Mr. Tyne. Mr. Tavenner, I would like to say that I see no legislative 
perpens in this committee and its inquiry into the theater, and [ would 
ike to voice my responsibility to the Constitution and say that this 
committee has no right to invade my inner beliefs and my conscience 
or my associations. 

Chairman Watrer. Maybe we could shorten this by asking you if 
you know Mr. Cobb. Do you know Mr. Lee J. Cobb? 

Mr. Tyne. As I said before, my associations and my beliefs are my 
own. 

Chairman Watter. That is not an answer to the question. Either 
answer the question or donot. If you don’t, why don’t you? 

Mr. Tyne. Because I feel that to answer this in my own way, 
and secondly I take no value in the word of a stool igeon. 

Chairman Water. Now just a moment; Mr. & b is not a stool 
pigeon, and I assume, that because you have described him as such, 
you are disturbed because he told about your activities with him in an 
illegal field. Isn’t that why you describe him as a stool pigeon ? 

Mr. Tyne. I am disturbed by anybody who appears before this com- 
mittee as a stool pigeon, who curries favor, who tries to get jobs, and 
money, and gives names. 

Chairman Watrer. That is not a response to the question. Do you 
know Mr. Lee J. Cobb? 

Mr. Tyne. I think that—one moment. 

(The witness consulted with his counsel.) 

Mr. Tyne. I must repeat that I find—— 

Chairman WatrTer. you know Mr. Lee J. Cobb? 

Mr. Tyne. I am trying to answer the question. 

Chairman Water. You have not answered it at all. 

Mr. Tyne. I have to answer it the way I can answer it. 

Chairman Watrer. Do you know Lee J. Cobb, and I direct you to 
answer that question. 

Mr. Tyne. I want to say I find this question an invasion of my 
private—— 

Chairman Watrer. Do you know Lee J. Cobb? 
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Mr. Tyne. I repeat, sir, this is an invasion of my associations, 
and—— 

Chairman Watrer. The Supreme Court has already passed on 
that; so you are in error, and now, do you know Lee J. Cobb? 

Mr. Tyne. As far as I know, Mr. alter, I haven’t got your ex- 
perience with the Constitution and the laws. 

Chairman Watrer. Do you know Lee J. Cobb? f 

Mr. Trne. I must answer that I refuse to have my rights and my 
private associations invaded, and I cannot answer that question. 

Chairman Waurer. In other words, you refuse to answer the 
question ? : : 

Mr. Tyne. I refuse to answer because I feel this committee has no 

ight—— 
a cate Watter. For what reason? r 

Mr. Tyne. Because I feel this committee is invading my conscience, 
and my beliefs, and my rights as a human being, under the Constitu- 
tion, and as a member of the fourth branch of the Government, the 
citizenry, and I cannot see any point to the inquiry of this committee, 
what legislative purpose in knowing—— 

Chairman Watrer. For what constitutional reason do you refuse 
to answer the question ¢ 

Mr. Tyne. I think that I have made my reason quite clear. 

Mr. Scuerer. I think that we should say to the witness that he has 
not given a sufficient legal reason for not answering the question, and 
in our opinion he is guilty of contempt. 

Chairman Watrer. Under the recent decisions of the Supreme 
Court, it is the duty of the committee to warn a witness when he takes 
the position that you have taken, that he isin contempt. I advise you, 
or at least I warn you, that in our judgment, you are in contempt for 
not giving a legal reason for not answering the question. 

(The witness consulted his counsel.) 

Mr. Tyne. I would like to say that I beg to differ with the chair- 
man. 

Chairman Watrer. All right. You have refused to answer the 
question. Ask the next question, Mr. Tavenner. 

Mr. Tyne. There is no legislative purpose, and their point-—— 

Chairman Watrer. Let us get over that bridge. I have heard all 
that about legislative purpose before. We have another purpose, and 
it is within the law. The Supreme Court has passed on that, and we are 
doing a very distasteful job in accordance with the law. If you are 
not going to answer the question, all right. Ask another question, 
Mr. ‘Tavenner. 


Mr. Scurrer. Mr. Chairman, before Mr. Tavenner proceeds, may I 
ask a question ¢ 

Mr. Tyne, Mr. Tavenner read to you the testimony of Mr. Cobb 
before this committee, and you classify Mr. Cobb as a stool pigeon. 
Was any of the testimony that was given to this committee by Mr. 
Cobb about you untrue? You have your opportunity now to say 
whether the testimony of this man, whom you classify as a stool 
pl was true or untrue. 

Mr. Txxz. I will use this opportunity. I think this is a variation 
of the same question, and I feel this is an invasion of my rights as an 
rc egg and I will not talk about my political, personal, or private 
beliefs, and I stand on my constitutional rights, 
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Mr. Screrer. He didn’t say anything about your beliefs. He 
merely said you were a member of a tenant cell. 

Mr. Tyne. I have answered your question. — 

Mr. Scuerer. Mr. Chairman, I ask that you direct the witness to 
answer my question as to whether or not anything Mr. Cobb said in 
his testimony before this committee about this witness was untrue. 

Chairman Wa rer. I direct you to answer that question. 

Mr. Tyne. I say, again, that I stand on the basic rights, the Bill 
of Rights, of the Constitution, which says that Congress has no right 
to make inquiries or interfere or question my private beliefs, and the 
invasion of my associations and of my conscience. There is no legisla- 
tive purpose in this committee making an inquiry into the theater. 
This is an area of ideas. 

Chairman Watrer. Just a minute. You are not the theater. You 
may think you are, but you are not the theater, 

Mr. Tyne. Iam a proud member of this theater. 

Chairman Watrer. Thatisa difference. 

Mr. Tyne. I am a member and I want that clear, and I have worked 
many years in polishing my craft so I could be in this theater. I am 
very proud of my profession, and I am proud of my talent. 

Chairman Watter. Yes, I suppose you are. 

Mr. Tyne. That makes me an integral part of the theater of Amer- 
ica, of the United States of America. 

Chairman Watrer. But I think that most people in the theater 
— think that you are presumptuous for attempting to speak for 

em. 

Will you proceed, Mr. Tavenner ? 

Mr. Piet Mr. Tyne, I have before me a photostatic copy of 
a Communist Party registration card, which shows that the 1944 card 
number was 46948, the name is Buddy Yarus, and the address, 2008 
Pinehurst, city of Hollywood, county of Los oe State of Cali- 
fornia. The new card issued December 9, 1944. ill you examine the 
document please, and state whether or not you recognize it as having 
been your Communist Party card? 

(A document was handed to the witness. ) 

(The witness consulted with his counsel.) 

Mr. Tyne. I think this is the same question, sir, and just in an- 
other form. 

Mr. Scuerer. Mr. Chairman, he has not looked at the card, and I 
think that you should direct him to look at the exhibit which was 
handed to him. 

Mr. Tyne. I have looked at the card, and I see it. 

Chairman Watrer. Is it your card ? 

Mr. Tynz. Again I am not going to answer that, Mr. Chairman, be- 
cause I feel this is an invasion of my rights and my beliefs. 

Mr. Scuerrr. I ask you todirect the witness to answer. 

Chairman Watter. I direct you to answer that question. 

Mr. Tyne. I have to repeat, sir, that I stand on my previous answer. 

Chairman Watrer. ich is what? 


Mr. Tyne. That I see no legislative purpose in this committee’s 
inquiry into the theater, and I stand on my constitutional rights, and 
not only do I stand on it but I feel a responsibility to stand on my con- 
'‘stitutional rights that this committee has no right to invade my beliefs, 
\my associations, and howI think, | ; 
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Mr. Sonrrer. I understand then that you are not relying on the 
fifth amendment ? : 

Mr. Tyne. That is right, and I would like to point out that I have 
no incriminating evidence to hide, and I recognize the validity of 
the fifth, and I think the people who have it, and the privilege 
is wonderful. ' 

Chairman Watrer. Will you ask the next question, Mr. Tavenner? 

Mr. Tavenner. Were you one of the 1,500 delegates who attended 
a peace meeting at Mexico City in August of 1949? 

(The witness consulted with his counsel.) ; 

Mr. Tyne. I must repeat, I think this is the same question, and you 
are trying to make some association or trying to find out what my 
political beliefs are. : 

Mr. Scurrer. That is not the same question. 

Chairman Watter. I direct you to answer that question. 

Mr. Tyne. I think it is the same question, sir, and the same kind, 
and I must answer in the same way. 

Chairman Watrer. You are not under any obligation to answer, 
and you say that you must answer, You are not obliged to answer 
in that fashion. 

(The witness consulted with his counsel.) 

Mr. Tyne. It isn’t a question of obligation. I have a right to 
answer as I see fit. 

Mr. Scuerer. In refusing to answer Mr. Tavenner’s question as to 
whether or not you attended this meeting in Mexico City, you are not 
Be on the fifth amendment; is that right ? 

- e. That is right. 

Mr. Tavenner. Were you a sponsor of that meeting ? 

Mr. Tyne. The same pattern, and the same question. 

Chairman Wa tTeEr. T direct you to answer that question. 

Mr. Tyne. I repeat, sir, that I have a right not to have my personal 
affiliations, associations, and beliefs invaded by any committee, and I 
stand on that as my answer. 

Mr. Tavenner. In ascribing to the committee the shows in which 
you participated in poate ge: ap you advise the committee that you 
took part or that you were the director of a show in 1953 entitled 
“Going Down the Road”? 

(The witness consulted with his counsel.) 

Mr. Tyne. Yes; I participated in this production. 

Mr. TaveNNER. Were you its director ? 

Mr. Yes. 

_ Mr. Tavenner. I hand you a pee copy of the July 15, 1953, 
issue of the Daily People’s World, published in California. It carries 
an article over the name of Charles Glenn. Were you personally 
sogouintel with Charles Glenn ? 

. Tyne. There we go again. That is the same question, and it is 
the same pattern. I will not reveal my associations and my beliefs 
to this committee. 

Chairman Waurer. You are not being asked anything about your 
— at all. You are being asked whether or not you know Charles 

enn. 

Mr. Tyne. I am being asked about my associations. 

Chairman Water. Do you know Charles Glenn ? 

(The witness consulted with his counsel.) 
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Mr. Tyne. From what I understand of the Constitution, I have a 
right to peacefully assemble with anyone. 

Chairman Watrer. We are not talking about that, and we are not 
questioning that. What we are asking you is whether or not you 
know this man. 

Mr. Tyne. I think that I have made my position clear. 

Mr. Scurrer. I ask that you direct the witness to answer. 

Chairman Wa ter. I direct the witness to answer. 

Mr. Tyne. Then I repeat that this committee has no right to invade 
my political beliefs, and my associations, and my conscience, and I 
stand on that asmy answer. No matter what way you ask me. 

Mr. Tavenner. Mr. Tyne, the reviewer, Charles Glenn, has this to 
say about the show: 


Bourgeois theater enterpreneurs insist upon entertainment values, so called, and 
an abandonment of a minimizing of a “message”— 


the “message” is in quotation marks— 


A people’s theater must insist on content, on the dramatization of the struggles 
of the people. It must insist as well on its “message” being clothed in a form 
lending itself to dramatic and entertainment value. Freedom Stage undoubtedly 
has this potential in its group, and so does Ellis, and this play proves it. 

I want to ask you whether or not this was a play designed to carry 
a Communist message ? 

(The witness consulted with his counsel.) 

Mr. Tyne. I think this question really reveals the purpose of this 
committee in New York City, in the sense that you are trying to 
control and censor and set up conformity as to what should appear 
on the stage in America. I think that this is an invasion of the first 
amendment as I believe it to be. 

Mr. Scuerer. I ask you to direct the witness to answer. 

Mr. Tyne. I see no legislative purpose, and incidentally, I think, 
as I understand the Constitution, that this committee has no right to 
legislate in this area. 

Chairman Watrer. Just a moment. I think not for your benefit, 
but I think for the benefit of the record it might be appropriate for me 
to read a part of the decision in the case of the United States against 
Josephson, in which the same question was raised, 

The argument of the appellant, and the amicus, is in substance that the com- 
mittee’s power to investigate is limited by Congress’ power to legislate. Con- 
gress is prohibited from legislating on matters of thought, speech, or opinion. 

Ergo, a statute empowering a congressional committee to investigate such 
powers is unconstitutional. The mere statement of this syllogism is sufficient to 
refute it. 

That is what the Supreme Court of the United States has had to 
say about what you are talking about. 

. Scuerer. I want to keep the record straight. I ask that you 
direct the witness to answer Mr. Tavenner’s last question. 

Chairman Watrter. I direct you to answer Mr. Tavenner’s last 
question. 

Mr. Tyne. May my attorney answer the legal argument ? 

Chairman Watrer. No, I know what he will say. 

Mr. Porrer. I will say that you made an error, first of all, because 
that wasn’t the Supreme Court. 
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Chairman Warrer. It is the circuit court of appeals, but the Su- 
preme Court refused to review. 

Mr. Popper. That is the point. Very recently the Supreme Court 
decided to review it. 

Chairman Watrter. I am just keeping the record straight. 

Mr. Tavenner. The chairman directed that you answer the ques- 
tion. You did not reply.., 

Mr. Tyne. I have forgotten what the question was. 

Mr. Tavenner. Will the reporter ren the question ? 

dps cae the reporter read the pending question as above re- 
corded. 

Mr. tains That is the question I asked Mr. Chairman to direct 
the witness to answer. 

Chairman Watter. I direct you to answer the question. 

Mr. Tyne. I feel I have already answered that question in answer- 
6% revious questions, and this is the same question. 

r. Scuerer. For the record, I think it should be stated that we do 
not accept his answer, and we feel that the reasons given are not legal 
reasons for refusing to answer the question. In our opinion the wit- 
ness is in contempt of the committee. I think that is in conformity 
with the Supreme Court decision. 

Chairman Wauter. That is correct. 

Mr. Scuenrer. I think we should state our position, namely, that my 
statement is a basis for a future action by this committee of a citation 
for contempt. 

Mr. Tavenner. Were you a member of the Communist Party at the 
time that you were engaged as director of this play ? 

Mr. Tyne. Here we go again. This is the same question, and I give 
you the same answer. This is an invasion of my private rights and 
cama and beliefs, and personal political beliefs, and I stand on 
that. 

Chairman Watrer. Is that the sole reason for your refusing to 
answer ¢ 

Mr. Tyne. I also see no pertinency of any legislative purpose. 

Mr. Scuerer. Do I understand that you are not relying on the fifth 
amendment for refusing to answer this question ? 

Mr, Tyne. Exactly, sir, and there is no question of self-incrimina- 
tion. Ihave great respect for the fifth amendment and the people whe 
use it. 

Mr. Wituis. But you arenot invoking it? 

Mr. Tyne. I am not invoking the fifth. I personally feel that I 
have to stand on what I think is my constitutional right which is that 
this committee or any section of Con has no right to invade my 
privacy asa citizen, and my beliefs, and my associations. 

Mr. Scuerer. Even as to your membership in a criminal conspiracy 
which the Communist conspiracy is? Do you feel that way ? 

Mr. Tyne. I am not ina position to argue any opinion. 

Chairman Watrer. Proceed, Mr. Tavenner. 

Mr. Tavenner. Mr. Tyne, are you a member of any unions organ- 
ized within the field of acting? 

(The witness consulted with his counsel.) 

Mr. Tyne. I repeat the answer to this question is the same as the 
question about my association and my beliefs, and I see no pertinent 
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ints or any legislative purpose in answering your question because 
T think it is an invasion of my rights as gia ee economic 
and political beliefs, and my conscience, ; i 

Mr. Wits. I think he should be directed to answer the question. 

Chairman Watrer. I direct you to answer the question, 

(The witness consulted with his counsel.) 

Mr. Tyne. I have answered the question, and I stand on that. 

Mr. TavenneER. Are you a member of Actors Equity? 

Mr. Tyne. That is the same question. 

Mr, Tavenner. Well then answer it. . 

Mr. Tyne. I have answered the question. 

Chairman. Watrter. I direct. you to answer the question as to 
whether or not you are a member of Actors Equity # 

(The witness consulted with his counsel.) — _. 

Mr. Tyne. I must answer in the same way, and I repeat it, and this 
committee has no right to ask me of my associations and my beliefs and 
I stand on that as my answer. 

Mr. TavenNER. you a member of the American Federation of 
Television and Radio Artists? 

Mr. Tyne. That is the same question and I give you the same answer. 

Mr. Tavenner. I ask that the witness be directed to answer. 

Chairman Watrer. I direct you to answer the question. 

Mr. Trnez. I repeat, this committee has no right to inquire into my 
associations, my beliefs, and. my conscience. 

Chairman Watrer. In view of the fact that that is not an answer, 
I am compelled to warn you that you are in contempt of this com- 
mittee. 

(The witness consulted with his counsel, ) 

Mr. Tyne. That is your opinion, and I disagree with it. 

Mr, Tavenner. Are you aware of the existence within the American 
Federation of Television and Radio Artists of a caucus composed of 
members of the Communist Party who are also members of that 
organization ? 

r. Tyne. I think that your question is trying to entrap me, and I 
have already answered, and it is just the same ae all over again 
with another form and another word. If you would like me to repeat 
what I believe and what I stand on, I will. 

Chairman Watrrr, Never mind, you have already answered the 
question. 

Mr. Tyne. I am glad I made myself clear. 

Chairman Watrer. You haven’t exactly made yourself clear, but 
we know what you are saying. 

Mr. Tyne. The committee has made itself clear, and I feel that 
I have made myself clear. 

Chairman Watrer. All right. Proceed, Mr. Tavenner. 

Mr. Scuerer. I think that there should be a direction to answer Mr. 
Tavenner’s last question. We do not accept his answer. 

Chairman Watrer. I direct you to answer that question. 

Mr. Tyne. I will glady repeat my previous answer, that this com- 
mittee or any section of Sonate has no right to invade the rights of 
the individual. his beliefs, his conscience, his associations and his right 
to assemble, period. 
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- Mr. Taverner. Have you at any time attended a caucus of members 
of the American Federation of Television and Radio Artists, who were 
members of the Communist Party ¢ 

Mr, Tyne, This is the same question with a few other adjectives and 
nouns. I repeat my answer to this question, that I stand on my con- 
stitutional right that this committee no right to invade my rights 
and my associations. 

Mr. T'avenner. May I ask a direction? 

Chairman Watrer. I direct you to answer the question. 

Mr. Tynz. Yes, it has gone on, and it is very easy to see. It is get- 

ing a little monotonous. 
irman Watrer. It is not monotonous to us. 

Mr. Trws. Certainly it is not to me, because I am very clear in my 
position. I stand on my constitutional right to say this committee has 
no right and no legislative purpose in invading this area of my think- 
— my associations, and my beliefs. 

. TavENNER. Are you aware of any effort made by the Commu- 
nist er to exert influence within any union of which you are a 
mem 

Mr. Tyne. This is another question to try to entrap me, and I re- 
peat—— 

Mr. Tavenner. No, it is an effort to obtain facts, Mr. Tyne, which 
you apparently are unwilling to give the committee. 

Mr. ERER. Facts which, if he wanted to, he could give the com- 
mittee. I know he has knowledge of the situation. 

(The witness consulted with his counsel.) 

Mr. Tyne. Would you segs 0 the question ? 

Uvberenpoe the reporter the pending question as above re- 
co 

Mr. I believe this is the same question in other words. I 
would like to say in that I think this committee has no right to 
invade my rights and I would like to see the day when the courts will 
uphold my feeling about this, and the feeling of a lot of people, that 
there is no legislative purpose in making inquiries into the theater, 
or inquiries —— 

Chairman Watrer. We made it abundantly clear that we are not 
making any inquiry into the theater. We are just finding out, if we 
can, what elements there are in the theater which might at some time 
or other bring criticism upon decent and innocent people. 

Now go ahead, Mr. Tavenner, and ask the next question. 

Mr. Tavenner. I have no further questions. 

Mr. Tyne. Does that prove that you have no legislative purpose, 
that statement that you y ge made, Mr. Walter? _ 

Chairman WatTER. there any further questions? 

Mr. Tavenner. No, sir. : 

Chairman Watrer. Are you a member of the Communist Party? 

Mr, Tynz. That is the same question. 

Chairman Watrer. Now, right now, are you a member of the Com- 
munist Party? : 

Mr. Tyne. Mr. Walter, if I were to answer that, that would be in 
my feeling, personally, that I would be violating the Constitution 
which says that Congress has no right to invade the beliefs and the 
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associations and the conscience of the individuals of this country. 
That is my answer. 

Chairman Watrer. Are there any questions? 

Mr. Scuerer. I ask you to direct the witness to answer your last 
question. 

Chairman Watrer. We will proceed. 

Do you have a question? 

Mr. Scurrer. No. 


Because of the foregoing, the said Committee on Un-American 
Activities was deprived of answers to pertinent questions propounded 
to said George Tyne relative to the subject matter which, under Public 
Law 601, section 121, subsection (q) (2), of the 79th Congress, and 
under House Resolution 5 of the 84th Con , the said committee 
was instructed to investigate, and the refusal of the witness to answer 
the questions, namely : 


Do you know Mr. Lee J. Cobb? 

Was any of the testimony that was given to this committee 
by Mr. Cobb about you untrue? 

Is it your card? (Card referred to was a Communist 
Party membership card which was handed to the witness.) 

Were you one of the 1,500 delegates who attended a peace 
meeting at Mexico City in August of 1949? 

Were you a sponsor of that meeting? 

Were you personally acquainted with Charles Glenn? 

I want to ask you whether or not this was a play designed 
to carry a Communist message 

Were you a member of the Communist Party at the time 
you were engaged as director of this play? 

Mr. Tyne, are you a member of any unions, organized within 
the field of acting? 

Are you a member of Actors Equity ? 

Are you a member of the American Federation of Tele- 
vision and Radio Artists? 

Are you aware of the existence within the American Fed- 
eration of Television and Radio Artists of a caucus com- 
posed of members of the Communist Party who are also 
members of that organization? 

Have you at any time attended a caucus of members of 
the American Federation of Television and Radio Artists 
who were members of the Communist Party? 


which questions were pertinent to the subject under inquiry, is a vio- 

lation of the subpena under which the witness had previously ap- 

peared, and his refusal to answer the aforesaid questions deprived 

your committee of necessary and pertinent testimony, and places the 

aid witness in contempt of the House of Representatives of the United 
tates, 


O 
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Mr. Watrter, from the Committee on Un-American Activities, 
submitted the following 


REPORT 


CITING ELLIOTT SULLIVAN 


The Committee on Un-American Activities, as created and author- 
ized y Pes House of Representatives through the enactment of Public 
Law 601, section 121, subsection (q) (2) of the 79th Congress, and 
under House Resolution 5 of the 84th Congress, caused to be issued 
a subpena to Elliott Sullivan. The said subpena directed Elliott Sul- 
livan to be and eo before said Committee on Un-American Activi- 
ties, or a duly authorized subcommittee thereof, of the House of Repre- 
sentatives of the United States, of which the Honorable Francis E. 
Walter is chairman, in their chamber, room 1703, United States Dis- 
trict Court Building, Foley Square, New York, N. Y., on August 16, 
1955, at the hour of 10 a. m., then and there to testify touching matters 
of inquiry committed to said committee; and not to depart without 
leave of said committee. The subpena served upon the said Elliott 
Sullivan is set forth in words and figures as follows: 


Unrrep States or AMERICA, 
Conoress or THE Unrrep States. 

To Etuiorr Sutiivan, Greeting: 

Pursuant to lawful authority, you are hereby commanded 
to be and appear before the Committee on Un-American 
Activities of the House of Representatives of the United 
States, or a duly appointed subcommittee thereof, on Tues- 
day, Au 16, 1955, at 10 o’clock a. m., at their Committee 
Room, 1703 U. S. District Court Building, Foley Square, 
New York, New York, then and there to testify touching 
matters of inquiry committed to said committee, and not to 
depart without leave of said committee. 

ereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To Frank J. Bonora, to serve and return. 

Given under my hand this 29th day of July in the year 
of our Lord, 1955. 

Francois E. Wauter, Chairman, 
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The said subpena was duly served as appears by the return made 
thereon by Frank J. Bonora, who was duly authorized to serve the 
said subpena. The return of the service by the said Frank J. Bonora, 
being endorsed thereon, is set forth in words and figures, as follows: 


Subpena for Elliott Sullivan before the Committee on 
Un-American Activities. I made service of the within sub- 
pena by personal service on the within-named Elliott Sulli- 
van, at room 226, H. O. B., Washington 25, D. C. at 12 o’clock 
p.m. on the 29th day of July, 1955, 

Frank J. Bonora. 


The said Elliott Sullivan, pursuant to said subpena, and in com- 
pliance therewith, appeared before a duly constituted subcommittee 
of the Committee on Un-American Activities on August 16, 1955, 
to give such testimony as required under and by virtue of Public Law 
601, section 121, subsection (q (2) of the 79th Con and under 
House Resolution 5 of the 84t ngress. The said Elliott Sullivan 
—a appeared as a witness and haying been asked the questions; 
namely: 


Which of the unions were you a member of ? 

Have you been active in the affairs of the American Fed- 
eration of Television and Radio Arti 

Have you been active in the affairs of Actors re ; 

I want to ask you whether or not during the period of time 
that you have been a member of the American Federation of 
Television and Radio Artists and Actors Equity, you have 
been engaged in mass organization work of any character in 
response to advice or any understanding that — may have 
received from the Communist Party or its members. 

Were you a member of a Communist Party group in 1947 in 
the city of New York? 

Did you become a member of the Communist Party soon 
after your arrival or at an early date after your arrival in 
California or at any time while you were in California? 

Is anything that Mr. Berkeley told this committee under 
oath about you false? 

Will you tell the committee whether or not V. J. Jerome 
interposed in any activities of Communist Party groups in 
the city of New York to your knowledge? 

Was his testimony true or false? (‘The witness referred to 
was Nicholas Bela) 

What were the activities of the Communist Party within 
those groups? (The groups referred to were the American 
Soa of Television and Radio Artists and Actors 

uity. 

id you ever attend a caucus meeting of members of the 
Communist. Party within the American Federation of Tele- 
vision and Radio Artists? 

Will you examine the document please, and state whether 
or not in that instance you were carrying out a Communist 
Party function? 
nen ‘shamdeoas. are you now a member of the Communist 

arty 
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which questions were pertinent to the subject under inquiry, refused 
to answer said questions, and as a result of said Elliott Sullivan’s 
refusal to answer the aforesaid questions, your committee was pre- 
vented from receiving testimony and information concerning a mat- 
ter committed to said committee in accordance with the terms of the 
subpena served upon said Elliott Sullivan. 

e record of the proceedings before the subcommittee on August 
16, 1955 during which the said Elliott Sullivan refused to answer 
the aforesaid questions pertaining to the subject under inquiry, is 
set forth in fact as follows: 


Unrrep States House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
ComMitTer on Un-AMERICAN ACTIVITIES, 
New York, N. Y., Tuesday, August 16, 1956. 


PUBLIC HEARING 


A subcommittee of the Committee on Un-American Activities met 
at 10 a. m., pursuant to recess, in room 1703 of the Federal Build- 
ing, Foley Square, New York, N. Y., Hon. Francis E, Walter (chair- 
man) presiding. 
pe ow members present: Representatives Walter, Willis, and 

cherer. 

Staff members present: Frank S. Tavenner, Jr., counsel; Donald 
T. Appell and Frank Bonora, investigators; and Thomas W. Beale, 
Sr., chef clerk. 

Chairman Watrer. The committee will come to order. 

Mr. Tavenner, call your first witness. 

= see r. Elliott Sullivan, will you come forward, 
please 

= counsel is not here, and if you will bear with us just a moment, 

ease. 

: Chairman Watrer. We will wait a few minutes. 

HE bmg te a short recess was taken by the committee.) 

hairman Waurer. Will you raise your right hand, please, Mr. 
Sullivan ? 

Do you swear that the testimony you are about to give will be the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Sutuivan. I do. 


TESTIMONY OF ELLIOTT SULLIVAN, ACCOMPANIED BY HIS 
COUNSEL, BELLA S. ABZUG 


Mr. Tavenner. Will you state your name, please, sir? 
Mr. Sutuivan. Elliott Sullivan. 
Mr. Tavenner. Will counsel accompanying the witness please iden- 
tify herself for the record ? 
iss Anzuc. Bella S. Abzug, 205 West 34th Street, New York. 
Mr. Tavenner. When and where were you born, Mr. Sullivan? 
= - perenne a3 frostae es July 4, ir. Kg 
r. TaveNNER. Will you our name, please, sir 
Mr, SULLIVAN. E-l-l-vo-t-t Ratti, 
Mr. Tavenner. Where do you now reside? 
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Mr. Sutxtrvan. New York City. 

Mr. Tavenner. At what address? 

Mr. Sutttvan. 2 Peter Cooper Road. 

soi TAvENNER. How long have you been a resident of New York 
Cit 

Mr. Sutrivan. On and off since 1929. 

Mr. Tavenner. Will you tell the committee please what your pro- 
fession or occupation is? 

Mr. Scturvan. I am an actor. 

7 * ae * * * 


Mr. Tavenner. I assume that having followed the profession that 
you have, both on the stage, and television and radio, it was necessary 
Se Phy to become a member of various unions organized within those 

elds? 

Mr. Sutiivan. That is a correct assumption, yes. 

Mr. Tavenner. Which of the unions were you a member of? 

(Witness consulted with counsel.) 

Mr. Suttiivan. Well, it is apparent, from the various aspects of the 
industry that I have been in, that I have to be a member of the various 
unions involved, and so it is a matter of public record but I do insist 
on challenging your right to ask me this question. 

Mr. Tavenner. May I havea direction ? 

Chairman Watrer. I direct you to answer the question. 

Mr. Suurivan. I answer it in the way that I have before, that I 
believe you do not have the power to ask me questions regarding 
my associations. 

Chairman Waurer. In view of the fact that the Supreme Court has 
handed down a rather decisive decision recently, I feel that it is my 
duty to warn you that you have taken an incorrect position and I 
again direct you to answer the question. 

(Witness consulted with counsel.) 

Mr. Sctiivan. Well, it may be your opinion, Mr. Walter, that this 
is an incorrect position, but I am firmly convinced that the Bill of 
Rights was meant to mean what it says, and I insist on my right to 
challenge your right to ask me about my associations, 

Mr. Screrer. May I ask a question ? 

I understand you are not relying on the fifth amendment in refus- 
ing to answer the question asked you by Mr. Tavenner ? 

Mr. Sutttvan. That is correct, but I don’t want any inference 
from that. 

Mr. Scuerer. I understand. 

Mr. Sutztvan. That I don’t believe that the fifth amendment isn’t 
one of the amendments in the Constitution. 

Mr. Scuerer. But in refusing to answer this particular question of 
Mr. Tavenner, you are not relying on the fifth amendment. 

Mr. Sutxivan. I am not taking the position that I am refusing to 
answer this question, Mr. Scherer. I am answering it in this fashion. 
If you want to know specifically whether I am invoking my privilege 
one the fifth amendment, I am not. 

Mr. Scuerer. That is all I want to know. 

I think we should further say to this witness, at least it is the opin- 
ion of this member of the committee, that he is in contempt for refusing 
to answer this question. 
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Mr. Wiru1s.T certainly concur iit. 

Chairman Watrer. I don’t think it makes any difference to him. 
So why tell him? 

Mr, Suturvan. Of course it makes a difference to me, Mr. Walter, 
to be in coon. Why do you say that? 

Chairman Watrer. I was talking to Mr. Scherer. 

Mr. Sutxivan. I your pardon, I thought you were making a 
public statement and I thought it was in the record that it doesn’t 
make any difference to me. Of course it makes a difference, and I 
have a wife and two children, and I am very anxious to work and 
this is a big waste of time as far as I am concerned. The harass- 
ment that is involved in this is utter nonsense, and when you make a 
statement such as you don’t think it makes any difference to me, I beg 
to differ with you very strongly about that. It makes a serious differ- 
ence to my entire life, my appearance here, and I resent that remark. 

Mr. Tavenner. Mr. Sullivan, have you been active in the affairs of 
the American Federation of Television and Radio Artists? 

( Witness consulted with counsel.) 

Mr. Sutirvan. Whether I have been active in my unions or not, 
again is a question which I believe to be an invasion of my personal 
right to associate with whom I please, and I will answer this question 
in this way but not under compulsion here. 

Chairman Waurer. Just a moment, let us straighten this out. 

Mr. Sutzivan. That was a bad sentence, I agree. 

Chairman Watrer. Now that we agree it is a bad sentence. let us go 
to something else. 

Mr. Scuerer. I ask you to direct the witness to answer. 

Chairman Watrer. He was about to answer it after he made that 
little speech, and he got off on the wrong foot, and now he is going to 
answer it. 

Mr. Scuerer. Let us keep this record straight. Wait a minute, Mr. 
Tavenner. 

Mr. Tavenner. I don’t believe the witness understands there has 
been a direction to answer. Maybe I misunderstood. 

Mr. Scuerer. There has not been a direction. 

Chairman Watrer. He started to answer the question and then got 
off on to something else. It was a bad sentence. Let us get around to 
this question. Have you been active in the affiairs of your union? 

Mr. Sutiivan. Is that the question now ? 

Chairman Watrer. Wasn’t that the question, Mr. Tavenner? 

Mr. Tavenner. Have you been active in the affiairs of the American 
Federation of Television and Radio Artists? 

Mr. Sutrrvan. Again, J respectfully submit that as far as I am 
concerned, I believe that that question invades my ability to associate 
with whom I please, and therefore I challenge your power to ask that 
question. 

Mr. Scuerer. Mr. Chairman, I ask you to direct the witness to 
answer that 1 ein 

Chairman Watrer. I direct you to answer that question. 


Poe Sutrzivan. I do answer this question in the way I have just 
Chairman Watrer. All right.’ Is that your answer? 
Mr. Sutrivan. Yes, sir. 
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Mr. TavenneR. Have you been active in the affairs of Actors Equity? 
Mr. Sutirvan. This is the same question again and I answer it in 
the same way. j 

Chairman Watrer. I direct you to answer that question. 

(Witness consulted with counsel.) . i 

Mr. Suuxivan. Because I believe that the right to associate freely 

has been fought for and won in unions, I think that it would be my 
right or any other individual’s right to associate with whom they 
please in unions, but I also believe as I have stated before, that this 
committee does not have the power to ask me questions relating to my 
associations. j 

Mr. Scuerer. You understand, Witness, that when the chairman 
directs you to answer a question, the committee is not accepting your 
answer and that is the reason for the direction to answer. Do you un- 
derstand that? 

Chairman Waurer. He understands, he is represented by counsel. 

Mr. Sutuivan. I don’t know anything about the legalisms, and if 
this is what you mean, I suppose I will take it. 

Miss Anzue. The witness is giving his answers to the question. 

Mr. Scuerer. The Supreme Court has said that it is the duty of this 
committee to say to the witness that we do not accept his answer, and 
it is the duty of this committee to inquire whether he understands what 
the direction of the chairman means, and that is the reason I made 
the statement. 

Miss Anzua. I can only say, Mr. Scherer, that there is no decision 
which holds that you do not accept an answer. You are raising a ques- 
tion as to whether he is answering the questions, and he is answering 
the question as he sees fit. 

Chairman Water. Proceed, Mr. Tavenner. 

Mr. Tavenner. Mr. Sullivan, the committee has received a great 
deal of evidence over a number of years that rank-and-file mem sae 
and those who are functionaries of the Communist Party are requi 
by the Communist Party and expected by the Communist Party to take 
an active part in mass organization work. 

Testimony has been received from a number of individuals that they 
have complied with that understanding and that directive by engag- 
ing in work of that yd i 

I want to ask you whether or not during the period of time that you 
have been a member of the American Federation of Television and 
Radio Artists and Actors Equity, whether you have been engaged in 
mass organization work of any character in response to advice or any 
understanding that you may have received from the Communist Party 
or its members. 

Mr. Sutxivan. If ever there was a loaded question, I just heard it, 
and I will repeat that the right of people to en in union ac- 
tivity is one which I think by this time is jnaiohebhe, and I do not 


believe or rather I believe firmly that you do not have the power and 
the right to question me regarding my associations and my thought 
and my speech, 

Mr. Scuerer. Again, Mr. Chairman, I ask you to direct the witness 
to answer the question. 

Chairman Watrsr.. I direct you to answer the question. 
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Mr: Sutrivan. I will answer the question by repeating that I chal- 
lenge this committee’s power because I believe its jurisdiction is 
limited, and I don’t believe any branch of the Government can inquire 
into people’s individual beliefs or opinions. 

Chairman Watrer. Didn’t you understand the question? ‘Mr. Tav- 
enner wasn’t asking you about beliefs or opinions. He was aski 
you about activities. 

Mr. Suzivan. Well, as far as I am concerned, I don’t know how 
one can separate activities from beliefs. No one acts without belief. 

Mr. Tavenner. Are oe acquainted with Jerome Robbins? 

Mr. Sutiivan. Yes, I know him. I used toknow him. I will amend 
that definitely, I used to know him. 

Mr. Tavenner. Did you know him between 1944 and 1947? 

Mr. Suttivan. I don’t know what dates. 

Mr. Tavenner. You said you “used to know him,” when did you 
cease to know him? 

Mr. Suniivan. I am not sure about that. 

Mr. Tavenner. When he testified before this committee, is that what 
you have reference to? 

( Witness consulted with counsel.) 

Mr. Suiuivan, I am sorry; will you repeat the question ? 

Mr. Tavenner. You said that you have ceased to know him, and 
I am asking whether the time you ceased to know him began at the 
time he testified before this committee? 

Mr. Suttrvan. I would say that that is the case; yes. 

Mr. Tavenner. Now, my next question is, did you know him between 
1944 and 1947? 

Mr. Sutuivan. It is possible that I did; yes. I mean those dates, 
it is possible in those dates I did. 

“ = Tavenner. Did you attend Communist Party meetings with 
im 

Mr. Suttivan. You are asking me again a question which is involv- 

ing my associates and beliefs and I challenge your right to ask it. 
r. Tavenner. I am speaking of your action and your conduct, and 
Iam not asking you about your beliefs. é 

Mr. Sutiivan: Well, that is a matter of opinion, and I believe that 
you are asking me about my beliefs and this is why I answer this 
question in this way. ] 

Mr. ‘Tavenner. Mr. Robbins testified before this committee that 

ou were a member of the group of the Communist Party of which 
he was a member, and in order to identify the matter a little further. 
another n in that group identified by Mr. Robbins was Lloyd 
Gough, also Jerome Chodorov, and Edward Chodorov, according to 
the testimony that he gave before this committee in New York, in 1953. 

Were you a member of a Communist Party group in 1947 in the city 
ofS om Again I t that this question is outside of 

r. SuLLIvan. at this question is outside of your 
power to ask and that is how I answer that. : 

Chairman Water. I direct you to answer that question. : 

Mr. Surzivan. Well, it is almost no longer a question of my rights, 
but of your lack of power to ask it, to ask questions regarding the 
tenets within the first amendment. : rn 

Mr. Witx1s. As you said earlier, that is the amendment you are 
relying on throughout your testimony. You are not invoking the 
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privilege of the fifth amendment in giving testimony against yourself? 

Mr. Suttavan. That is correct, sir. 

Mr. Wutis. And throughout your testimony we may assume that 
that is the case without repetition ? 

Mr. Sutuivan. Yes, you may. 

Mr. Tavenner. You told the committee that you went to Hollywood 
in 1937. Did you become a member of the Communist Party soon 
after your arrival or at any early date after your arrival in California 
or at any time while you were in California? 

Mr. Sutiivan. Again I challenge your right to ask this question as 
I have stated before. 

Chairman Watrer. I direct you to answer the question. 

Mr. Sutrivan. Well my answer again is along the same lines. I 
will not violate my rights although I believe you are trying to violate 
my rights, 

Mr. Tavenner. Did you become acquainted with Martin Berkeley 
in California ? 

Mr. Sutxzi1van. I knew Martin Berkeley; yes. 

Mr. Tavenner. Mr. Martin Berkeley testified before this committee 
in 1951 and he described the difficulty that had arisen in the Com- 
munist Party in California which necessitated the bringing of V. J. 
Jerome, then the cultural secretary of the Communist Party in New 
York City to California to straighten it out, and Mr. Jerome picked 
Mr. Martin Berkeley for the performance of certain services in con- 
nection with that work. He described a faction meeting of the Com- 
munist Party which, he said, Elliott Sullivan attended: . He is also 
known as Ely Sullivan. Upon being asked what his occupation was, 
his reply was that he is an actor. 

Did you attend any faction meeting of the Communist Party which 
was attended by Mr. Martin pigs i 

Mr. Sutiivan. I will repeat my challenge to this committee that it 
does not have the right to ask me questions regarding my asso- 
ciations and I will say further that the long, tirgd list of men 
and women who have appeared before this committee who in my 
opinion have sold their honor and dignity and in fact the best tra- 
ditions of American life for a mess of pottage, for a job, for a movie 
contract, I believe all of these people will be judged and are being 
judged today by the decent people in this country. 

Mr. Scnerer. You are referring to the witness Berkeley, whose 
testimony Mr. Tavenner referred to, are you not? 

Mr. Sutiivan. I am referring to him along with others. 

Mr. Scuerer. Along with others? 

Mr. Sutiivan. Yes. 

Mr. Scuerer. Is anything that Mr. Berkeley told this committee 
under oath about you false? In other words, did he lie to this com- 
mittee, Mr. Sullivan? 

Mr. Sutiivan. I will challenge your right to ask me that question, 
Mr. Scherer. 

Chairman Watrer. Mr. Scherer’s question is whether or not Mr. 
Berkeley’s testimony was true or false. 

(Witness consulted with counsel.) 

Mr. Suttivan. I merely repeat what I have said before. 

Mr. Scuerer. I ask you to direct the witness to answer the question. 
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Chairman Water. I direct you to answer the question. 

Mr. Sutiivan. What was the question ? 

Chairman Watrer. Was the testimony of Martin Berkeley, adduced 
by this commi true or false? 

Mr. Suuurvan. I also believe that you do not have the right to ask 
me this question. 

Sm itness consulted with counsel.) 

. Suturvan. I do not believe that you have the power to ask me 
this question any more than you had the power at the time to ask him 
those questions. 

Chairman Watrer. But we had the power and the authority to ask 
him those questions, and the only difference between you and Berkeley 
is that he answered them and you won’t, That is the only difference. 

Mr. Suttrvan. I insist that I am answering your questions to the 
best of my ability. 

Mr. Scuerer. Mr. Sullivan, you attacked Mr. Berkeley and I am 
saying this to you. He was under oath when he testified before this 
committee and you are under oath, and if you say to us now that the 
man whom you attacked lied about you, then I am going to ask that 
the testimony of Berkeley and your Seatienany be referred to the 
Department of Justice, and we can ascertain whether Berkeley lied. 
You have the opportunity now to say whether this man whom you 
attacked lied. 

(Witness consulted with counsel.) 

Mr. Scuerer. Here is your opportunity. 

Mr. Suutivan. Because I am firm in my belief that you do not 
have the power to ask me any question regarding my associations, 
I will certainly not engage in any discussion with you under compul- 
sion on this question. 

Chairman Watrer. Proceed, Mr. Tavenner. 

Mr. TavenneER. Will you tell the committee whether or not V. J. 
Jerome interposed in any activities of Communist Party groups in the 
city of New York to your knowledge? 

Mr. Sutsivan. I will again say that you are asking me questions 
that have to do with the area of freedom of speech man 4 of association 
and I will answer that question in that way. 

Mr. Tavenner. May I have a direction? 

Chairman Watrer. I direct you to answer that question. 

(Witness consulted with counsel.) 

Mr. Suttrvan. L answer that in the same way, sir. ; 

Mr. TavENNER. Were you employed by the Federal Theater project ? 

Mr. Suuurvan, No, sir. 

Mr. Tavenner. At any time? 

Mr. Sutirvan. No, sir. 

Mr, Tavenner. Were you acquainted with V. J. Jerome? 

Mr. Sutirvan. Again whether I was acquainted with V. J. Jerome 
or anyone else I believe is a question that invades my associations. 

Mr. Wuuis. He volun acquaintanceship with other witnesses. 

Chairman Watter. I direct you to answer that question. 

Mr. Suttivan. I answer it in the same way, sir. 

Mr. TavenNER. Were you acquainted with Mr. Lee J. Cobb? 

Mr, Sutzavan. Yes, I was, é 

Mr. Tavenner. Where did you know him, in California, or New 
York, or both? 
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Mr. Suturvan. In California. 

Mr, Tavenner. Mr. Cobb testified before this committee that you 
and certain other persons were members of the same Communist Party 
group that he was a member of. Will you tell the committee whether 
or not you were a member of the Communist Party group of which 
Mr. Cobb was a member? 

Mr. Suttrvan. Mr. Cobb is among ‘those on the shameful list of 
people who have given testimony—— 

airman Waurer. Let me Et this straightened out. These people 
whom you have called shameful have made great contributions to the 
preservation of this Republic and these people have ized the 
mistakes that they have made, and they lave testified in closed and 
open session before this committee. I think they are deserving, and 
are receiving the credit from the vast majority of the American people. 

Mr. Sutxtvan. Not from the papers I read, Mr. Walter. 

Chairman Watrer. If you stop reading the Daily Worker, maybe 
you will find out the truth. 

Mr. Sutttvan. I beg your pardon ? 

Chairman Waurer. Proceed, Mr. Tavenner. 

Mr. Suttivan. Since you raised that point, I am —— about the 
many, many columnists and editorials in this country that have begun 
to denounce professional informers. 

_Chairman Watrer. You hope. Proceed, Mr. Tavenner. 

Mr. TaveNNER. Were you acquainted with George Tyne, also known 
as Buddy Yarus, while you were in California ? 

Mr. Sutirvan. I know Mr. Tyne, and I am not sure whether it was 
in California or here. 

Mr. Tavenner. Were you acquainted with Victor Killian? 

Mr. Suttrvan. Yes, I was. 

Mr. Tavenner. While you were in California? 

Mr. Suttrvan. Yes, I was. 

Mr. Tavenner. Were either or both of those persons members of 
the Communist Party group with you in California? ; 

Mr. Suutivan. Again you are » rg, how a question which has to 
a with my associations, and I do not believe you have the power to 

0 SO. 

Chairman Water. You say you did know this man Killian, is that 
correct ? 

Mr. Suttrvan. Yes, I did know him. 

Chairman Watrer. Did you know V. J. Jerome? BS: 

Mr. Suxturvan. Well, whether I knew him or not I believe again is 
a question which I have raised before, and I have answered it. 

‘Mr. Tavenner. Will you tell the committee if you know what the 
Communist Party was endeavoring to accomplish in Hollywood with- 
in the moving picture industry at the time that you were there and 
at the time that you were a screen actor ? 

Mr. Suttrvan. I take it that this question results from the stated 
purposes of this committee in its investigation in New York, in 1955! 

Mr. Tavenner. There doesn’t seem to be as much distance between 
New York and Hollywood as geography would indicate. 

Will you please answer the question ? : 

Mr. Suxirvan. Well time certainly indicates there is a lot of differ- 


ence. 
(Witness consulted with counsel.) 
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Mr. Sutttvan. I insist that the question is not oe and again 
I will say to you that I challenge your vy con be do not believe you 
have the power to ask me this question use it involves the indi- 
vidual pets under the Bill of Rights. 

Mr. Tavenner. Mr. Robbins in his testimony, which I referred to 
a moment ago, said that he was in a theatrical transient group of the 
Communist Party here in New York between 1944 and 1947. Will 
you tell the committee, if you know, what the Communist Party was 
endeavoring to do in the theater? 

Mr. Suttivan. Well, whether I know or not, again I believe is in 
the area of private opinion and private thought, and I again say that 
I do not believe this committee has the power to invade that area with 

uestions. 
. Mr. Tavenner. Will you tell the committee what the Communist 
Party was re tec | to do within the American Federation of 
Television and Radio Artists? 

Mr. Sutxtvan. I again repeat my same answer. 

‘ ~ Tavenner. Mr. Sullivan, were you acquainted with Nicholas 
ela 

Mr. Sutuivan. Yes, I am ashamed to say that I have been. 

Mr. Tavenner. Are you ashamed to say that because he told this 
committee facts within his knowledge? 

Mr. Suttivan. I am ashamed to say it because I believe he is one of 
those people, I know he is one of those people who has lost his dignity. 

Mr. Scuerer. Is he one of those who testified so that he could get 
a job or some personal preferment ¢ 

Mr. Sutuiivan. There must be something at stake of that sort, for 
aman to lower himself to that extent. 

Mr. Scuerer. You people talk about witnesses being smeared. You 
are smearing this man by claiming that he perjured himself for some 
personal advancement, isn’t that what you are doing? 

Mr. Surrivan. Well, the worse smear is a word which is used by 
people for different reasons. 

Mr. Scuerer. You have smeared three witnesses who have testified 
before this committee. 

Mr. Suttrvan. I don’t think I have. If I have smeared them, I 
don’t think it is not merely that I am making this characterization 
ye these people, but I believe many hundreds of thousands of people 

0. 


Mr. Scuerer. Isn’t it a fact that you have stated that they testified 
falsely and that is perjury, because of some personal advantage that 
they would get? 

Mr. Sutzivan. I don’t think the ultimate outcome or I don’t believe 
the ultimate rp ee is going to be either yours or mine, Mr. Scherer, 
frankly, and I think it is going to depend upon what the American 
people feel about people like this. 

r. Scuerer. That isn’t my question. My question was, isn’t it in 
effect that you have charged these people with perjury, and haven’t 
sa — these three former associates with you in the Communist 

arty 

Mr. Sutarvan. I don’t know what the definition of “perjury” is, but 
Ido know what the definition is of an “informer.” 

Chairman Watrer. Did they testify falsely when they said that you 
were a member of a Communist group with them ? 
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(Witness consulted with counsel.) 

Mr, Suxxivan. That isn’t pertinent to my position, Mr. Walter, and 
I believe that you do not have the right to re me this question. 

Mr. Scuerer. I just think we should make it clear, Mr. Chairman, 
from time to time, who is smearing whom. 

Chairman Watrer. I think it is perfectly obvious. 

Mr. Tavenner. Bela in the course of his testimony before this 
committee identified Elliott Sullivan, an actor, as a person known to 
him to be a member of the Communist Party. 

Was his testimony true or false ? 

Mr. Sunnivan. Again I repeat, sir, that this man has forsaken his 
conscience and has given testimony true or false for undignified 
reasons. 

Mr. Tavenner. My question is, was his testimony true or false? 

Mr, Suuiivan. I said regardless of what kind of testimony he gave, 
whether it was true or false, I believe that this man has forsaken his 
conscience, 

Mr. Tavenner. Was his testimony true or false? 

Mr. Sututvan. I am not going to answer. I will answer that ques- 
tion by telling you again that the question is intended to determine 
what my beliefs are, and there is no power under this Government 
that can do that. 

Mr. Scuerer. I ask you to direct the witness to answer. 

Chairman Watrer. I direct you to answer that question. 

Mr. Suxiuivan. I will tell you again, Mr. Walter, and as strongly 
as I know how, as a human being, that I de not believe that there is 
any branch of our Government that the very foundation of our Gov- 
ernment, the rockbottom pinnacle, or whatever you want to call it, the 
basis of our democratic Government depends precisely on this very 
point, that people may not, or no branch of the Government may 
invade the individual rights of freedom of speech or association. 

Chairman Waurer. Do you suppose that this subcommittee, with its 
distinguished counsel, who prosecuted Tojo in Japan, would ask a 
question if he thought it was an improper question ? Now, you feel 
as strongly as you do about it, and I feel as strongly as I do about it, 
and there is only one way to find out, and I assure aos that you will 
be given that opportunity if I have anything to do with it. 

Mr. Sutxivan. What are you implying, Mr. Walter ? 

Chairman Watrer. I am not caydieine anything, I am just indicat- 
ing to you that in my judgment you are in contempt, and I will ask 
the subcommittee to recommend to the full committee that you be 
adjudged in contempt, and I will ask the Congress of the United 
States to pass on such a resolution. We can find out whether or not 
the arm of Government that is charged with the responsibility of pro- 
tecting its citizens from subversives has a right to ask the kind of 
questions and the only questions which will throw light on the con- 
spiracy that we believe you have been a party to. 

Mr, Sunzivan. Well, you are making an accusation, Mr. Walter. 

Chairman WALTER. Well, were you? 


Mr. Suuiivan. I beg your pardon? 
Chairman Waurer. I say have you been a member of the Commu- 
nist conspiracy, or the Communist Party ¢ 
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Mr. Suturvan. You don’t have the right to ask me that question, 
because it is not a pertinent question, and it is a question that has to 
do again, as I say, with my personal beliefs, whether I was or I 
wasn't, 

Miss Anzuc. I would like to suggest, Mr. Walter-—— 

Chairman Water. You advise your client, and not me. 

Proceed, Mr. Tavenner. 

Mr. Suuuivan. I want this straight for the record, that I am not a 
conspirator, and that I have committed no crime, and I believe that 
in your statement a moment ago that you made some sort of an infer- 
ence to that effect, and L resent it. 

Chairman Watrer. I didn’t mean to make an inference, I was stat- 
ing it as plainly as I could, that in my opinion you were a member 
of the Communist conspiracy. 

Mr. Sutiivan. Didn’t you say I was going to have the opportunity ? 
What is contained in a phrase like that, if there isn’t some kind of an 
i threat ? 

hairman Water. Proceed, Mr. Tavenner. 

Mr. Tavenner. Mr. Sullivan, you have not seen fit to deny or ex- 

_— this testimony which very positively identified you as having 

n a member of the Communist Party. If that testimony be ac- 
cepted as trustworthy, then during the period of time that you were 
a member of the American Federation of Teievision and Radio Artists, 
and during the time that you were a member of the Actors Equity, 
you were .n a position to know what Communist Party activities were 
going on, if any were going on, within those organizations, 

bea were the activities of the Communist Party within those 

ups 
res Suttivan. I will tell you again, and I respectfully submit that 
I do not believe that you have the power to ask me such a question, 
because it has to do with my associations, and if this is true there 
would be no reason why. you wouldn’t be able to ask me about my 
religion, and about many other kinds of things. 

Chairman Watter. I direct you to answer the question, Mr. Sulli- 
van. 

Mr, Sutuivan. I answer that question by telling you that I do not 
believe that you have the power to inquire into personal and private 
affairs of individuals and I want to say furthermore—— 

Mr. Tavenner. Therefore do you refuse to answer the question ? 

Mr. Scurivan. I 9m not refusing to answer the question. 

Mr. Tavenner. Then answer it. 

Mr. Sutrivan. I did answer it. 

Mr. Tavenner. No; you are explaining, and you are endeavoring to 
avoid answering the question. 

Mr. Sutiivan. Well. it is a matter of opinion. 

Mr. Tavenner. Then let me rephrase the question, and put it more 
directly. 

Did vou ever attend a caucus meeting of members of the Communist 
Party within the American Federation of Television and Radio 
Artists? 

Mr. Suntivan. My answer to that question is that I do not believe 
you have the power to ask me. 

Mr. Tavenner. And therefore you won’t answer. 
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May I ask for a direction? ‘ 

Chairman Watter. I direct you to answer the question. 

( Witness consulted with counsel.) 

Mr. Suttivan. I state again that I believe that this committee does 
not have the right under the first amendment to ask me questions which 
I believe violate my own personal thinking on this matter, the matter 
of association. 

Mr. Tavenner. I have before me a photostatic copy of the July 31, 
1952 issue of the Daily Worker, which shows an advertisement under 
the auspices of the National Council of Arts, Sciences, and Professions. 
There was a meeting referred to as Peace and Presidential Candidates, 
Those engaging in the program, or among those engaged were Howard 
DaSilva, Morris Carnovsky, and Elliott Sullivan. you recall the 
occasion ? 

Mr. Sutxrvan. I do not, no. 

(A document was handed to the witness. 

Mr. Tavenner. Will you examine the document, please, and state 
whether in the performance of your part of that program you were 
carrying out a Communist Party function ? 

(Witness consulted with counsel.) 

a Sutiivan. Was your question whether or not I remembered this 
now 

Mr. Tavenner. No; my question was if that advertisement re- 
freshed your recollection, would you tell the committee please whether 
while engaged in that pro you were carrying out what you :on- 
sidered to be a Communist Party function? 

Mr. Sutirvan. I remember ery present on this occasion here, and 
I have certainly no recollection of having carried out any Communist 


_ Party ideas or whatever it was you giro ona despite that however, 1 


still do not believe that you have the right to ask me this question. 
Mr. Tavenner. I have before me a copy of the May 5, 1947 issue 
of the Daily Worker, advertising a Carnival-Bazaar, under the aus- 
pices of the National Council of American-Soviet Friendship, in 
which Phil Leeds, Elliott Sullivan, George Keane, and others took 
part. 
Will you examine the document, please, and state whether or not 
in that instance you were carrying out a Communist Party function? 
(A document was handed to the witness.) 
Witness consulted with counsel.) 
hairman Waurer. The committee will stand in recess for 10 min- 


tes. 
= brief recess was thereupon taken by the committee.) 
airman Water. The committee will be in order. 
Mr. Tavenner. Was there a question pending? 
be mtr the reporter read the pending question as above re- 
co f 
Mr. ere In answer to this question, all of these questions 
which you have been asking me, and which I assume you will be ask- 
ing me, are in the area of my associations, of where I entertained, 
and what I do as an individual, and I will say now, as I have all morn- 
ing been answering these questions, that I will answer all of these 
estions in the same way. That is to say that va understanding of 
this form of government and our democracy is'that this committes 
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or any other committee like it, has the right or the power to ask me 
such questions. 

Mr. Tavenner. May Fhave a direction? 

Chairman Watrerr. I direct you to answer that question. 

Mr. Tavenner. The committee does not accept your reason for 
your refusal to answer, and you are now being directed to answer the 
question. 

Mr. Suttivan. I don’t take the position that I am refusing to 
answer your questions, I am taking the position that I am answering 
your questions to the very best of my ability and my answer to the 
directed question is again that I do not believe that this committee 
has the right and the power and that it should not assume such right 
to ask me questions which are enunciated under the first amendment 
of the Bill of Rights. 

Chairman Watrer. Because se believe that we have no authority 
to ask these questions, you decline to answer them, is that right? 

Mr. Sutuivan. I am not declining to answer, Mr, Walter. I am 
answering. 

Mr. Scuerer. Obviously the witness is declining to answer, and 
just giving reasons for refusal to answer. 

Mr. Tavenner. It is a statement by the witneas which is not a 
factual reply to anything that I have asked. 

Chairman Watrer. That is right. Go ahead and ask another ques- 
tion. 
2 = ® * & * & 


= Sutiivan. I have a statement, Mr. Walter, that I would like to 
read. 


Chairman Watrer. Just a moment. 

Mr. Suttrvan. May L read this, Mr. Walter? 

Chairman Watrer. We will put it in the record if it is relevant. 

Mr. Sullivan, are you now a member of the Communist Party? 

Mr. Suturvan. Mr. Walter, I don’t believe that you have the right 
to ask me any question having to do with my personal beliefs or 
associations. 

Mr. Scuerer. I ask “ to direct the witness, Mr. Chairman. 

Chairman Watrter. I direct you to answer the question. 

Are you a member of the Communist Party ? 

Mr Boncivan. I will tell you again, I answer that question by sayin 


that I do not believe, or I challenge the right of this committee to a 
such a question. 


Chairman Watrer. The witness is excused. 


Because of the foregoing, the said Committee on Un-American 
Activities was deprived of answers to pertinent questions propounded 
to said Elliott Sullivan relative to the subject matter hich, under 
Public Law 601, section 121, subsection (q) (2) of the 79th Congress, 
and under House Resolution 5 of the 84th Congress, the said com- 
mittee was instructed to investigate, and the refusal of the witness to 
answer the questions, namely : 


Which of the unions were you a member of ? 
Have you been active in the affairs of the American Fed- 
eration of Television and Radio Artists? 
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which questions were pertinent to the subject under inquiry, is a vio- 
lation of the subpena under which the witness had previously ap- 
peared, and his refusal to answer the aforesaid questions deprived 
your committee of necessary and pertinent testimony and places the 
said witness in contempt of the House of Representatives of the 
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Have you been active in the affairs of Actors Equity ? 

I want to ask you whether or not during the period of time 
that you have been a member of the American Federation 
of Television and Radio Artists and Actors Equity, you have 
been engaged in mass organization work of any psn in 
response to advice or any understanding that you may have 
received from the Communist Party or its members. 

Were you a member of a Communist Party group in 1947 
in the city of New York? 

Did you become a member of the Communist Party soon 
after your arrival or at any early date after your arrival in 
California or at any time while you were in California ¢ 

Is anything that Mr. Berkeley told this committee under 
oath about you false? 

Will you tell the committee whether or not V. J. Jerome 
interposed in any activities of Communist Party groups in 
the city of New York to your knowledge? 

Was his testimony true or false? (The witness referred 
to was Nicholas Bella.) 

What were the activities of the Communist Party within 
those groups? (The groups referred to were the American 
Federation of Television and Radio Artists and Actors 
Equity.) 

Did you ever attend a caucus meeting of members of the 
Communist Party within the American Federation of Tele- 
vision and Radio Artists? 

Will you examine the document please, and state whether 
or not in that instance you were carrying out a Communist 
Party function ? 

Mr. Sullivan, are you now a member of the Communist 
Party ? 


United States. 
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Mr. Watrer, from the Committee on Un-American Activities, 
submitted the following 


REPORT 


CITING PETER SEEGER 


The Committee on Un-American Activities, as created and author- 
ized by the House of Representatives through the enactment of Public 
Law 601, section 121, subsection (q) (2) of the 79th Congress, and 
under House Resolution 5 of the 84th Congress, caused to be issued 
a subpena to Peter Seeger. The said subpena directed Peter Seeger 
to be and appear before said Committee on Un-American Activities, 
or a duly authorized subcommittee thereof, of the House of Represent- 
atives of the United States, of which the Honorable Francis E. Walter 
is Chairman, in their chamber, room 1703, United States courthouse, 
Foley Square, New York City, N. Y., on August 18, 1955, at the hour 
of 10 a. m., then and there to testify touching matters of inquiry com- 
mitted to said committee; and not to depart without leave of said com- 
mittee. The subpena served upon Peter Seeger is set forth in words 
and figures as follows: 

Untrep Srates or AMERICA, 
Coneress or THE Unrrep States. 


To Pere Sercrr, Route 9-D, Beacon, New York, Greeting: 

Pursuant to lawful authority, you are hereby commanded 
to be and ges before the Committee on Un-American Ac- 
tivities of the House of Representatives of the United States, 
or a duly appointed subcommittee thereof, on 18 August, 1955, 
at 10 o’clock a. m., at their Committee Room, 1703 U. S. Court 
House, Foley Square, New York City, N. Y., then and there to 
testify touching matters of inquiry committed to said com- 
mittee. and not to depart without leave of said committee. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To United States Marshal, NYC, N. Y., to serve and return. 


Given under my hand this 1st day of July, in the year of 
our Lord, 1955. 


Francis E. Water, Chairman. 
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The said subpena was duly served as appears by the return made 
thereon by John F. Pickett, Deputy United States Marshal, southern 
district of New York, who was duly authorized to serve the said sub- 

na. The return of the service by the said John F. Pickett, being en- 

orsed thereon, is set forth in words and figures, as follows: 


Received this writ at New York, N. Y., on July 12, 1955, 
and on July 14, 1955, at Route 9-D, Beacon, New York, I 
served it on the within-named Pete Seeger by leaving the 
original thereof with him. 

Tuomas J. Lunney, 
U.S. Marshal, SDNY. 
By: Joun F. Picxert, 
Deputy U.S. Marshal, SDNY. 


The said Peter Seeger, pursuant to said subpena, and in compliance 
therewith, appeared before a duly constituted subcommittee of the 
Committee on Un-American Activities on August 18, 1955, to give 
such testimony as required under and by virtue of Public Law 601, 
section 121, subsection (q) (2) of the 79th Congress, and under House 
Resolution 5 of the 4th Yongress. The said Peter Seeger having 
appeared as a witness and having been asked the questions; namely: 


May I ask you whether or not the Allerton Section was a 
section of the Communist Shak 4 

Did you take part in this May Day program under the 
auspices of the music section of the cultural division of the 
Communist Party ? 

Did you sing this particular song on the Fourth of July 
at Wingdale Lodge in New York? 

Were you chosen by Mr. Elliott Sullivan to take part in the 
program on the weekend of July Fourth at Wingdale Lodge? 

Did you take part in that performance? 

Have you been.a member of the Communist Party since 
1947 % 

Will you examine it please and state whether or not that is 
a photograph of you? 

t is noted that the individual mentioned is wearing a mili- 
tary uniform. That was in May of 1952, and the statute of 
limitations would have run by now as to any offense for the 
improper wearing of the uniform, and will you tell the 
committee whether or not you took part in that May Day 
program wearing a uniform of an American soldier ? 

Did you also teach at the Jefferson School of Social Science 
here in the city of New York? 
Are you a member of the Communist Party now? 


which questions were pertinent to the subject under inquiry, refused 
to answer said yam? and as a result of said Peter Seeger’s refusal 
to answer the aforesaid questions, your committee was prevented from 


receiving testimony and information concerning a matter committed 
to said committee in accordance with the terms of the subpena served 
upon said Peter Seeger. 

The record of the proceedings before the subcommittee on August 
18, 1955, during which the said Peter Seeger refused to answer the 


aforesaid questions pertaining to the subject under inquiry, is set 
forth in fact as follows: pie 
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Unrrep States House or RePreseNnTATIvES, 
SUBCOMMITTEE OF THE 
Commarrer on Un-American ACTIVITIES, 
New York, N. Y., Thursday, August 18, 1956. 


PUBLIC HEARING 


A subcommittee of the Committee on Un-American Activities met 
at 10 a. m., pursuant to recess, in room 1703 of the Federal Building, 
Foley Square, New York, N. Y., the Honorable Francis E, Walter 
(chairman) presiding. 

Fi conasgae members present: Representatives Walter, Willis, and 
erer. 

Staff members present: Frank S. Tavenner, Jr., counsel; Donald 
T. ee and Frank Bonora, investigators; and Thomas W. Beale, Sr., 
chief clerk. 

Chairman Watrer. The committee will be in order. 

(After the completion of the testimony of several other witnesses, 
Mr. Peter er was called as a witness.) 

Chairman Watrer. Will you call your next witness, Mr. Tavenner ? 

; _ Tavenner. Mr. Peter Seeger, will you come forward, please 
sir 

Chairman Watrer. Do tg swear that the testimony you are about 
to give will be the truth, the whole truth, and nothing but the truth, 


so help you t 
Mr. P dotie I do, sir. 
TESTIMONY OF PETER SEEGER, ACCOMPANIED BY HIS COUNSEL, 
PAUL L. ROSS 


Mr. Tavenner. You are Mr. Peter Seeger? 

Mr. Sexerr. That is my name. 

Mr. Tavenner. Will you spell your last name, please ? 

Mr. SEecEr. -e-F. 

Mr. Tavenner. Will counsel accompanying the witness please iden- 
tify himself for the record ? 

. Ross. Paul L. Ross, New York City. 

Mr. Tavenner. When and where were you born, Mr. Seeger? 

Mr. Seecer. I was born in New York in 1919. 

Mr. Tavenner. What is your Aceon or occupation ? 

Mr. Szecrr. Well, I have worked at many things, and my main pro- 
fession is a student of American folklore, and I make my living as a 
beats al sort of damning in some people’s opinion. 

_ Mr. Tavenner. Has New York been your headquarters for a con- 
siderable period of time? 

Mr. Sercrr. No, I lived here only rarely until I left school and after 
& year or two or a few years living here after World War II, I got 
back to the country where I always felt more at home. 

Mr. Tavenner. You say that you were in the Armed Forces of the 
United States? 

Mr. Sererr. About three and a half years. 

Mr. Tavennezr. Will you tell us please the period of your service? 

Mr. Sxeazm. T went in in July 1949, and was mustered out in 
December of 1945. 
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Mr. Tavenner. Did you attain the rank of an officer? 

Mr. Seecer. No. After about a year I made Pfc, and just before I 
got.out’I got to be T-5, which is the equivalent of a corporal’s rating, 
a long hard pull. 

Mr. TavenNER. Did you become a member of the Reserves? 

Mr. Sercer. No, I did not. 

* * * * * bd * 

Mr. Tavenner. Mr. Seeger, prior to your entry into the service in 
1942, were you engaged in the practice of your profession in the area 
of New York? 

Mr. Sreecer. It is hard to call ita profession. Ikind of drifted into 
it and I never intended to be a musician, and I am glad I am one now, 
and it-is a very honorable profession, but when I started out actually 
I. wanted to be a newspaperman, and when I left school—— 

Chairman WatteEr. Wil you answer the apse, please ? 

Mr. Sexcer. I have to explain that it real 
I picked up a little change in it. 

Chairman Water. Is it your profession ? 

Mr. Sexcer. It is my profession. 

* * * * * * . 

Mr. Tavenner. The committee has information obtained in part 
from the Daily Worker, indicating that over a period of time, espe- 
cially since December of 1945, you took part in numerous entertain- 
ment features. 

I have before me a photostatic copy of the June 20, 1947, issue of 
the Daily Worker. In a column entitled “What’s On,” appears this 
advertisement : 

Tonight—Bronx, hear Peter Seeger and his guitar, at Allerton Section 
housewarming. 

May I ask you whether or not the Allerton Section was a section 
of the Communist Party? 

Mr. Sexcer. Sir, I refuse to answer that question whether it was a 
quote from the New York Times or the Vegetarian Journal. 

Mr. Tavenner. I don’t believe there is any more authoritative docu- 
ment in regard to the Communist Party than its official organ, the 
Daily Worker. 

Mr. Scuerrer. He hasn’t answered the question, and he merely said 
he wouldn’t answer whether the article appeared in the New York 
Times or some other magazine. 

lL ask you to direct the witness to answer the question. 

Chairman Waurer. I direct you to answer. 

Mr. Seecer.: Sir, the whole line of questioning—— 

Chairman Watrer. You have only been asked one question, so far. 

_ Mr. Seecrr. I am not going to answer any questions as to my associa- 
tions, my philosophical or religious beliefs or my political beliefs, or 
how I voted in any election. or any of these private affairs. I think 
these are very impreper questions for any American to be asked, es- 
pecially under such compulsion as this. 


y wasn’t my profession. 


I would be very glad to tell you my life if you want to hear of it. 
. “§ Tavenner. Has the witness declined to answer this specific ques- 
tion 

Chairman Watrter. He said that he is not going to es- 
tions, any names or things. scibiagl Ti ae Paice 
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Mr. Scuerer. He was directed to answer the question. 

Chairman Watrer. Yes. ; 

Mr. Tavenner. I desire to offer the document in evidence and ask 
that it be marked “Seeger Exhibit No. 1,” for identification only. 

Chairman Waurer. Mark it and let it be received. 3 

Mr. Tavenner. I have before me a photostatic copy of the April 
80, 1948, issue of the Daily Worker which carries under the same title 
of “What’s On,” an advertisement of a “May Day Rally: For Peace, 
Security and Democracy.” The advertisement states: 

Are you in a fighting mood? Then attend the May Day rally. 


Expert speakers are stated to be slated for the program, and then 
follows a statement, “Entertainment by Pete Seeger.” At the bottom 
appears this: “Auspices Essex County Communist Party,” and at the 
bg Woe 10 Newark, N. J.” 

id you lend your talent to the Essex County Communist Party on 
the occasion indicated by this article from the Daily Worker? 

Mr. Sercrer. Mr. Walter, I believe I have already answered this 
question, and the same answer. 

Chairman Watter. The same answer. In other words, you mean 
that you decline to answer because of the reasons stated before? 

Mr, Seecer. I gave my answer, sir. 

Chairman Watrer. What is your answer? 

Mr. Seecer. You see,sir, I feel—— 

Chairman Watrer. What is aoe answer ? 

Mr. Szecer.. I will tell you what my answer is. 

(Ww itness consulted with counsel.) 

r. Sercer. I feel that in my whole life I have never done any- 
thin g of any conspiratorial nature and I resent very much and very 
deeply the implication of being called before this committee that in 
some way because my he ea may be different from yours, or yours, 
Mr. Willis; or tee . Scherer; that I am any less of an American 

‘than anybody else. I love my country very deeply, sir. 

Chairman Waurer. Why don’t you make a little contribution to- 
ward preserving its institutions? 

Mr. Srecer. I feel that my whole life is a contribution, that is why 
I would like to tell you about it. 

“Chairman Watren. I don’t want to hear.about it. 
\ Mr. Screrer. I think that there must be a direction to answer. 

Chairman Watrer: I direct you to answer that question. 

Mr. Sezcer. I have already given you my answer, sir. 

Mr. Scuerer. Let me understand. You are not relying on the fifth 
amendment, are you? . 

- Mr, Serer. No, sir, although I do not want to in any way discredit 

or depreciate or depredate the witnesses that have used the fifth amend- 

» ment, and I simply feel it is improper for this committee to ask such 
uestions. 

Mr. Scuerer. And then in answering the rest of the questions, or 


in ataging to answer the rest of the questions, I understand that you 
are — ying on the fifth amendment as a basis for your cateael to 


answer 


Mr. Tavenner. I desire to offer the document in evidence and ask 
that it be marked “Seeger Exhibit No. 2,” for identification only. 


ce 


TY OF MICHIGAN LIBRAR 























6 PROCEEDINGS AGAINST PETER SEEGER 


Chairman Watrer. Mark itand letitbe received. . 

Mr. Tavenner. I have before me a photostatic copy of the May 4, 
1949, issue of the Daily Worker, which: has an atiate entitled “May 
Day Smash Review Put on, by Communist Cultural Division, On 
Stage,” and the article was written by Bob Reed. This article em- 
phasizes a production called Now Is the Time, and it says this; 

Now is the Time was a hard hitting May Day show of songs and 


knife-edged 
satire. New songs and film strips walloped the enemies of the people in what 
the singers called “Aesopian language.” 


Then there is bracketed off in the article this paragraph: 


Now Is the Time was a hard hitting May Day show of songs and knife-edged 
Ee section of the cultural division of the Communist Party. Script by Lee 

And other persons, including Peter Seeger. Lee Hays is recited to 
PO yen take pert an thie idee i der the auspices of 

1d you take part in y Vay program un auspices 0 

the music section of the cultural diviion of the Communist Party? 

Mr. Srecer. Mr. Chairman, the answer is the same as before. 

Mr. Scuzrer. I think we have to havea direction. 

Chairman Watrer. I direct you to answer the question, 

Mr. Sexrcer. I have given you my answer, sir. 

Mr. Tavenner. The article contains another paragraph as follows: 


This performance of Now Is the Time was given in honor of the 12 indicted 
Communist Party leaders. 


And then it continues with Bob Reed’s account of the show: 


This reviewer has never seen a show which stirred its audience more. Add 
up new material, fine personal and group performances, overwhelming audience 
response—the result was a significant advance in the people's cultural movement. 
Now is the Time is that rare phenomenon, a political show in which performers 
and audience had a lot of fun. It should be repeated for large audiences. 

Mr. Lee Hays was asked the question while he was on the witness 
stand as to whether or not he wrote that play and he refused to answer. 
Ds? u know whether he was the originator of the script? ; 

r. Szecer. Do I know whether he was the originator of the script? 
Again my answer is the same. However, if you want to question me 
about any songs, I would be glad to tell you, sir. 

Chairman Waurer. That is what you are asked about now. 

Mr. Tavenner. All right, I will ask es a would like to intro- 
duce that document in evidence and ask it to be marked “Seeger Exhibit 
es 3,” for identification only and to be made a part of the committee 


es. 

Chairman Waurer. Mark it and let it be received. 

Mr. Tavenner. You said that you would tell us about the songs. 
Did you participate in a program at Wingdale in the State of 
New York, which is a summer camp for adults and children, on the 
weekend of July Fourth of this year? 

(Witness consulted with counsel.) 

Mr. Sexorr. Again, I say I will be glad to tell what songs I have 
ever sung, because singing 1s my business. ' 

Mr. Tavenner. I am going to ask you. 

Mr. Szecer. But I decline to say who has ever listened to them, who 
has written them, or other people who have sung them. 
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Mr. Tavenner. Did ing this to which we have referred, 
ee Wingdale Kodaw-cn the iwochend: of July 


Mr. Szecer. I don’t know any song by that n and I know a song 
po nary sepia 2% It is called Wasn't That a Time. Is that the 

airman Waurer. Did you sing that song? 

Mr. Szecer. I can sing it, and I don’t know how well I can do it 
without my — 

Chairman Waurer. I said, did you sing it on that occasion? 

Mr. Sexrcer. I have sung that song, and I am not going to go into 
where I have sung it. I have sung it many places. 

Chairman Watrer. Did you sing it on this particular occasion? 
That is what you are being asked. 

Mr. Sexcer. Again my answer is the same. 

Chairman Watrer. You said that you would tell us about it. 

Mr. Sezeer. I will tell you about songs, but I am not going to 
tell ee or try to explain—— 

_Chairman Watrer. I direct you to answer the question. Did you 
— this particular song on the Fourth of July at Wingdale Lodge 
in New York? 

Mr. Sexcrr. I have already given you my answer to that question, 
and all questions such as that. I feel that is improper to ask about 
my associations and opinions. I have said that I would be voluntarily 
glad to tell you any song, or what I have done in my life. 

Chairman Waurer. I think it is my duty to inform you that we 
don’t accept this answer and the others, and I give you an opportunity 
now to answer these questions, particularly the last one. 

Mr. Sercer. Sir, my answer is always the same. 

Chairman Watrer. All right, go ahead, Mr. Tavenner. 

Mr. Tavenner. Were you chosen by Mr. Elliott Sullivan to take 
in the program on the weekend of July Fourth at Wingdale 


g 

Mr. Sender. The answer is the same, sir. 

Mr. Wri1is. Was that the occasion of the satire on the Constitution 
and the Bill of Rights? 

Mr. Tavenner. The same occasion, yes, sir. 

T have before me eed copy of a page from the June 1, 1949 
issue of the Daily Worker, and in a column entitled “Town Talk,” 
there is found this statement: 

The first performance of a new song If I Had a Hammer, on the theme of the 
Foley Square trial of the Communist leaders, will be given at the testimonial 
dinner for the 12 on Friday night at St. Nicholas Arena * * *. Among those 
on hand for the singing will be * * * Pete Seeger, and Lee 
and others whose names are mentioned. 

Did you take part in that 1 eo beg ierar q , 

Mr. Sexoer. [ shall be glad to answer about the song, sir, and I am 


not interested in carrying on the line of questioning about where I 
have sung any 

Mr. Tavenner. I ask a direction. 

“Chairman Watrer. You may not be interested, but we are, however. 
I direct’ you to answer. You can answer that question. 
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Mr. Sercer. I feel these questions are improper, sir, and I feel they 
are immoral to ask any American this kind of question. 

Mr. Tavenner. Have you finished your answer ? 

Mr. Sercer. Yes, sir. 

Mr. Tavenner. I desire to offer the document in evidence and ask 
that it be marked “Seeger Exhibit No, 4,” for identification only and 
to be made a part of the committee files. 

Mr. Sexcer. I am sorry you are not interested in the song. It isa 
good song. 

Mr. Tavenner. Were you present in the hearing room while the 
former witnesses testified ¢ 

Mr. Sercer. I have been here all morning; yes, sir. 

Mr. Tavenner. I assume then that you heard me read the testimony 
of Mr. Kazan about the purpose of the Communist Party in having 
its actors entertain for the benefit of Communist fronts and the Com- 
munist Party. Did you hear that testimony ? 

Mr. Sercer. Yes; I have heard all of the testimony today. 

Mr. Tavenner. Did you hear Mr. George Hall’s testimony yester- 
day in which he stated that as an actor, the special contribution that 
he was expected to make to the Communist Party was to use his tal- 
ents by entertaining at Communist Party functions? Did you hear 
that testimony ? 

Mr. Seecer. I didn’t hear it; no. 

Mr. Tavenner. It is a fact that he so testified. I want to know 
whether or not you were engaged in a similar type of service to the 
Communist Party in entertaining at these features, 

(Witness consulted with counsel. 

Mr. Sexcrr. I have sung for Americans of every political per- 
suasion, and I am proud that I never refuse to sing to an audience, 
no matter what religion or color of their skin, or situation of life. 
I have sung in hobo jungles, and I have sung for the Rockefellers, 
and I am proud that I have never refused to sing for anybody. That 
is the only answer I can give along that line. 

Chairman Watrer. Mr. Tavenner, are you getting around to that 
letter? There was a letter introduced yesterday that I think was of 
greater importance than any bit of evidence adduced at these hear- 
ings, concerning the attempt made vo influence people in this pro- 
fessional performers guild and union to assist a purely Communist 
cause which had no relation whatsoever to the arts and the theater. 
Is that what you are leading up to? 

Mr. Tavenner. Yes; it 1s. That was the letter of Peter Lawrence, 
which I questioned him about yesterday. That related to the trial 
of the Smith Act defendants here at Foley Square. I am trying to 
inquire now whether this witness was party to the same type of propa- 
ganda effort by the Communist Party. 

Mr. Scuerer. There has been no answer to your last question. 

Mr. Tavenner. That is right; may I have a direction ? 

Mr. Sercrer. Would you repeat the question? I don’t even know 
what the last question was, and I thought I have answered all of them 

up to now. 

Mr. Tavenner. What you stated was not in response to the question. 

Chairman Watrer. Proceed with the questioning, Mr. Tavenner. 
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Mr. Tavenner. I believe, Mr. Chairman with your permission, I 
will have the question read to him. I think it should be put in exactly 
the same form. 

(Whereupon the reporter read the pending question as above 
recorded. ) 

Mr. Sercer. “These features”; what do you mean? Except for 
the answer I have already given you, I have no answer. The answer 
I gave you, you have, don’t you? That is that I am proud that I 
have sung for every American, Americans of every political per- 
suasion, and I have never refused to sing for anybody because I dis- 
agreed with their political opinion, ree am proud of the fact that 
my songs seem to cut across and find perhaps a unifying thing, basic 
humanity, and that is why I would love to be able to tell you about 
these songs, because I feel that you would agree with me more, sir. 
I know many beautiful songs from your home county, Carbon, and 
Monroe, and I hitchhiked through there and stayed in the homes of 
miners. 

Mr. Tavenner. You are getting away from the question. My ques- 
tion was whether or not you sang at these functions of the Communist 
Party. You have answered it inferentially, and if I understand your 
answer, you are saying you did. 

Mr. Sercer. Except for that answer, I decline to answer further. 

Mr. Tavenner. Did you sing at functions of the Communist Party, 
at Communist Party requests ? 

Mr. Sercer. I believe, sir, that a good 20 minutes ago, I gave my 
answer to this whole line of questioning. 

Mr. Tavenner. Yes; but you have now beclouded your answer by 
your statement, and I want to make certain what you mean. Did you 
sing at the Communist Party functions which I have asked you about, 
as a Communist Party duty? 

Mr. Sercer. I have already indicated that I am not interested, and 
I feel it is improper to say who has sung my songs or who I have sung 
them to, especially under such compulsion as this. 

Mr. Tavenner. Have you been a member of the Communist Party 
since 1947? 

(Witness consulted with counsel.) 

Mr. Seecer. The same answer, sir. 

Chairman Watter. I direct you to answer that question. 

Mr. Sercer. I must give the same answer as before. 

Mr. Tavenner. I have a throwaway sheet entitled “Culture Fights 
Back, 1953,” showing entertainment at the Capitol Hotel, Carnival 
Room, 5ist Street at 8th Avenue, in 1953, sponsored by the Commit- 
tee To Defend V. J. Jerome. It indicates that Pete Seeger was one 
of those furnishing the entertainment. Will you tell the committee, 
please, whether or not you were asked to perform on that occasion, 
and whether or not you did, either as a Communist Party directive, 
or as what you considered to be a duty to the Communist Party? 

Mr. Sercer. I believe I have answered this already. 

Mr. Tavenner. Are you acquainted with V. J. Jerome? 

Mr. Srecer. I have already told you sir, that I believe my associa- 
tions, whatever they are, are my own private affairs. 

Mr. Tavenner. You did know, at that time, in 1953, that V. J. 
Jerome was a cultural head of the Communist Party and one of the 
Smith Act defendants in New York City? 
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Mr. Sercer. Again the same answer, sir. , 

Mr. Scuerer. You refuse to answer that question ? 

Mr. Seecer. Yes, sir. 

Chairman Watrer. That is understood. BS 

Mr. Tavenner. I desire to offer the document in evidence and ask 
that it be marked “Seeger Exhibit No. 5” for identification only. 

Chairman Watrer. It will be so marked and received. 

Mr. Tavenner. I hand - a photograph which was taken of the 
May Day parade in New York city in 1952, which shows the front 
rank of a group of individuals, and one is in a uniform with military 
cap and insignia, and carrying a placard entitled “Censored.” 

ill you examine it please and state whether or not that is a photo- 
graph of you? 

(A document was handed to the witness. ) sg ings 

Mr. Sercer. It is like Jesus Christ when asked by Pontius Pilate, 
“Are you king of the Jews?” 

Chairman Watrer. Stop that. 

Mr. Srrcer. Let someone else identify that picture. 

Mr. Scuerer. I ask that he be directed to answer the question, 

Chairman Water. I direct you to answer the question. 

Mr. Seecer. The question—*Do I identify this photograph” ? 

Chairman Watrer. Yes. 

Mr. Sercer. I say let someone else identify it. 

Mr. Tavennenr. I desire to offer the document in evidence and ask 
that it be marked “Seeger Exhibit No. 6.” * 

Chairman Watrer. Make it a part of the record. 

(Witness consulted with counsel.) 

Mr. Tavenner. It is noted that the individual mentioned is wearing 
a military uniform. That was in May of 1952, and the statute of lim- 
itations would have run by now as to any offense for the improper 
wearing of the uniform, and will you tell the committee whether or 
not you took part in that May Day program wearing a uniform of an 
American soldier? 

Mr. Srxcer. The same answer as before, sir. 

Chairman Watter. I direct you to answer that question. 

(Witness consulted with counsel.) 

Mr. Scuerer. I think the record should show that the witness re- 
mains mute, following the direction by the chairman to answer that 
question. 

Mr. Srercer. The same answer, sir, as before. 

Mr. Scuerer. Again I understand that you are not invoking the fifth 
amendment ? 

Mr. Seecer. That is correct. 

Mr. Scuerer. We are not accepting the answers or the reasons you 

ve. 

Mr. Srrcer. That is your prerogative, sir. 

Mr. Scuerer. Do you understand it is the feeling of the committee 
that you are in contempt as a result of the position you take? 

Mr. Sercer, I can’t say. 

Mr. Scuerer. I am telling you that that is the position of the com- 
mittee. 


2 See Lee exhibit No. 1. 
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Mr. Tavenner. The Daily Worker of April 21, 1948, at page 7, con- 
tains a notice that. Pete Seeger was a participant in an affair for Fer- 
dinand Smith. Will you tell the committee what the occasion was at 
which you took part? 

Mr. Sexcer. I hate to waste the committee’s time, but I think surely 
you must realize by now that my answer is the same. 

Mr. Tavenner. Do zon know whether Ferdinand Smith was under 
deportation orders at that time? 

r. Seecer. My answer is the same as before, sir. 

Mr. Tavenner. I think that he was not under deportation orders 
until a little later than that. 

Chairman Watrer. What is his name? 

Mr. Tavenner. Ferdinand Smith, a Communist Party member and 
former vice president of the maritime union. 

My purpose in asking you these questions, Mr, Seeger, is to deter- 
mine whether or not, in accordance with the plan of the Communist 
Party as outlined by Mr. Kazan and Mr. George Hall, you were per- 
forming a valuable service to the Communist Party, and if that was 
the way they attempted to use you. 

Mr. Sexcer. Is that a question, sir? 

Mr. Tavenner. That is my explanation te you, with the hope that 
you will give the committee some light on that subject. 

Mr. Seeger. No, my answer is the same as before. 

Mr. Tavenner. Did you also perform and entertain at various func- 
tions held by front organizations such as the American Youth for 
Democracy? I have here photostatic copies of the Daily Worker 
indicating such Se ag were conducted in Detroit in 1952, at Green- 
pr Village, on May 10, 1947, and again at another place in March 
of 1948, 

Did you entertain at functions under the auspices of the American 
Youth for sponses tay. fe 

ta itness consulted with counsel.) 

. Szecer. The answer is the same, and I take it that you are not 
interested in all of the different places that I have sung, and why don’t 
you ask me about the churches and schools and other places ? 

Mr. TavenneER. That is very laudable, indeed, and I wish only that 
your activities had been confined to those areas. 

If you were acting for the Communist Party at these functions, 
we want to know it. We want to determine just what the Communist 
Party plan was, 

Mr. Scuerer. Witness, pe’ have indicated that you are perfect] 
willing to tell us about all of these innumerable functions at whic 
you entertained, but why do you refuse to tell us about the functions 
that Mr. Tavenner inquires about ? 

Mr. Sxrecer. No, sir, I said that I should be glad to tell you about 
all of the songs that I have sung, because I feel that the songs are the 
clearest explanation of what I do believe in, as a musician, and as an 
American. 

_ Mr. Scuerer. Didn’t you just say that you sang before various re- 
ligious groups, school groups? 

5 er. I have said it and I will say it again, and I have sung 


for perhaps—— 
(Witness consulted with counsel.) 
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Mr. Scnerer. You are willing to tell us about those groups? 

Mr. Srrcrr. I am saying voluntarily that I have sung for almost 
ef religious group in the country, from Jewish and Catholic, and 
Presbyterian and Holy Rollers and Revival Churches, and I do this 
voluntarily. I have sung for many, many different groups, and it is 
hard for perhaps one person to believe, I was looking back over the 20 
years or so that I have sung around these 48 States, that I have sung 
in so many different places. 

Mr. Scuerer. Did you sing before the groups that Mr. Tavenner 
asked you about? 

Mr. Sercer. I am saying that my answer is the same as before. I 
have told you that I sung for everybody. 

Chairman Watter. Waitaminute. You sung for a Then 
are we to believe, or to take it that you sang at the places Mr. Tavenner 
mentioned ? 

Mr. Srecer. My answer is the same as before. 

Chairman Watrer. What is that? 

Mr. Sercer. It seems to me like the third time I have said it, if not 
the fourth. 

Chairman Water. Maybe it is the fifth, but say it again, and I 
want to know what your answer is. 

( Witness consulted with counsel.) 

Mr. Seecer. I decline to discuss, under compulsion, where I have 
sung, and who has sung my songs, that I have helped to write as well 
as to iy me and who else has sung with me, and the people I have 
known. I love my country very dearly and I greatly resent this impli- 
cation that because some of the places that I have sung and some of 
the people that I have known, and some of my opinions, whether they 
are religious or philosophical, or I might be a vegetarian, making me 
any less of an American. I will tell — about my songs, but I am not 
interested in telling you who wrote them and I will tell you about my 
songs, and I am not interested in who listened to them. 

Mr. Tavenner. According to the Daily Worker there was a con- 
ference program of the Civil Rights Congress on April 2, 1949, at 
which you were one of the performers. 

On August 27, 1949, the People’s Artists presented a summer musi- 
cale at Lakeland Acres picnic grounds, Peekskill, N. Y., for the benefit 
of the Harlem chapter of the Civil Rights Congress, at which you were 
a participant. 

At another meeting of the Civil Rights Congress of New York, 
around May 11, 1946, you were a participant. 

Will you tell the committee, en under what circumstances you 
performed, because you have said that you sang at all sorts of meetings, 
and now under what circumstances were your services acquired on 
those occasions ? 

Mr. Srxcer. My answer is the same as before, sir. I can only infer 
from your lack of interest in my songs that you are actually scared to 
know what these songs are like, because there is nothing wrong with 
my tg sir. Do you know—— 

Mr. Scurrer. You said you want to talk about your songs, and 
I will give you an opportunity. Tell us what songs you sang at Com- 
munist Party — 

— Serger. I will tell you about the songs that I have sung any- 
place. 
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Mr. Scuerer. I want to know the ones that you sang at Communist 
Party meetings, because those are the songs about which we can in- 
quire. Just tell us one song that you sang at a Communist Party meet- 


ing. 

Tr. Srecer. Mr. Scherer, it seems to me that you heard _ testi- 
mony, and that is a ridiculous question, because you know what my 
answer ‘is. 

Mr. Tavenner. Mr. George Hall testified that the entertainment 
that he engaged in at the instance of the Communist Party, and for the 
Communist Party were not songs of a political character. He did 
say, however, that he was ex ted by the Communist Party to perform 
in order to raise money for the Communist Party. 

Now, did you, as Mr. Hall did, perform in order to raise money for 
Communist Party causes? 

(Witness consulted with counsel.) 

Mr, Sercer. I don’t care what Mr. Hall says, and my answer is 
the same as before, sir. 

Mr. Tavenner. That you refuse to answer? 

Mr. Seecer. I have given my answer. 

Mr. Scuerer. Was Mr. Hall telling the truth when he told the 
committee about the entertainment he engaged in at the instance of 
the Communist Party? 

Mr. Sexcer. I don’t feel like discussing what Mr. Hall said. 

Mr. Tavenner. The American Committee for Yugoslav Relief has 
been designated as a front organization. According to the October 22, 
1947, issue of the Daily People’s World, in California, Pete Seeger 
headed the list of entertainers to appear at a picnic given by the 
southern California chapter of that organization. 

Did you participate in that program ? 

Mr. Sercrr. If you have 100 more photostats there, it seems silly 
for me to give you the same answer 100 more times. 

Mr. Tavenner. What is your answer ? 

Mr. Sercer. It is the same as before, sir. 

Mr. Tavenner. There are various peace groups in the country which 
have utilized your services, are there not? 

Mr. Sercer. I have sung for pacifists and I have sung for soldiers. 

Mr. Tavenner. According to the Daily Worker of September 6, 
1940, you were scheduled as a singer at a mass meeting of American 
Peace Mobilization at Turner’s Arena, in Washington, D. C. 

What were the circumstances under which you were requested to 
take part in that performance? 

Mr. Sercer. My answer is the same as before, sir. 

Mr. Tavenner. You were a member of the American Peace Mobi- 
lization, were you not? 

Mr. Seecer. My answer is the same as before. 

Mr. TavenneER. Were you not a delegate to the Chicago convention 
of the American Peace Mobuiization on September 5, 1940? 

Mr. Sercer. My answer is the same as before. 

Chairman Watrer. Is that organization subversive ? 

Mr. Tavenner. Yes. 

Chairman Watter. What is the name of it? 

Mr. Tavenner. American Peace Mobilization, and it was the be- 
ginning of these peace organizations, back in 1940. 
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Did you take part in the American Peace Crusade program in Chi- 
cago, in April of 1954? 

r. Seecer. My answer is the same as before. 

__Of course, I would be curious to know what you think of a song 
like this very great Negro spiritual, I’m Gonna Lay Down My Sword 
and Shield, Down BY the Riverside. 

Mr. Tavenner. That is not at all responsive to my question. 

Mr. Sexcer. I gave you my answer before I even said that. 

Mr. Tavenner. If you refuse to answer, I think that you should not 
make a speech. 

(Witness consulted with counsel.) 

Mr. Tavenner. Did you also perform a service for the California 
Labor School in Los Angeles by putting on musical programs there? 

Mr. Srrcer. My answer is the same as before, sir. 

Mr. Tavenner. Did you teach in the California Labor School? 

Mr. Srecer. My answer is the same as before, sir. 

Mr. Scuerer. I think for the record you should state whether the 
California Labor School has been cited. 

Mr. Tavenner. It has. 

Mr. Scuerer. As subversive and Communist dominated ? 

Mr. Tavenner. Yes, it has been, 

(Witness consulted with counsel.) 

Mr. Tavenner. Did you also teach at the Jefferson School of Social 
Science here in the city of New York? 

Mr. Sercer. My answer is the same as before, sir. 

Mr. Scuerer. I ask that you direct him to answer. 

Chairman Watrer. I direct you to answer. Did you teach at the 
Jefferson School here at New York? 

Mr. Seecer. I feel very silly having to repeat the same thing over 
and over again, but my answer is exactly the same as before, sir. 

Chairman Watrer. Has the Jefferson School of Social Science 
been cited ? 

Mr. Tavenner. Yes, and it has been required to register under the 
1950 Internal Security Act. 

Mr. Scuerrr. There are a number of people here who taught at 
that school, Mr. Walter. 

Mr. Tavenner. I desire to offer in evidence a photostatic ont of 
an article from the September 21, 1946 issue of the Dail orker 
which refers to music courses at Jefferson School, and I call attention 
to the last sentence in the article wherein the name, Peter Seeger is 
mentioned as a leader in one of the courses. 

I ask that it be marked “Seeger Exhibit No, 7.” 

Chairman Watter. It is received and so marked. 

Why don’t you insert it in the record at this point, because there 
can be no objection to inserting it. 

Mr. Tavennen. I insert it in the record at this point. 


Srecer Exurett No. 7 
[Daily Worker, New York, Saturday, September 21, 1946] 


Music Courses aT JEFFERSON SCHOOL 


Three new courses in music will be offered by the Jefferson School of Social 
Science, 575 Avenue of the Americas, for the fall term beginning Sept. 30. 

The music of Beethoven, a series of 10 Tuesday evening forums, with records 
and discussions, of representative works of the great creative epochs of Bee- 
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thoven’s life, will be led by Irwin Freundlich: Mr. Freundlich is on the faculty 
of the Julliard School of Music. 


Horace Grenell, president of Young People’s Records, will lead a workshop 
course in Creating Music. 


A People’s Songs Workshop, under the supervision of Waldemar Hille, former 
professor of music at Elmhurst College, will offer practical sessions in writing 
new songs and in selecting and editing songs for publication. The workshop 
leaders will include Herbert Haufrecht, Peter Seeger, Lee Hayes, and others. 

According to the March 18, 1948, issue of the Daily Worker, it is 
indicated that you would entertain at a musical presented by the Jef- 
ferson Workers Book Shop. According to the November 25, 1948 
issue of the same paper you would perform also under the auspices 
of the Jefferson School of Social Science. Also you were a partici- 
pant in a program advertised in the Daily Worker of June 1, 1950, 
put on by the Jefferson School of Social Science, and according to 
an issue of February 15, 1954, of the same paper, you were expected 
to play and lecture on songs and ballads in the Jefferson School. 

ill you tell the committee, please, what were the circumstances 
under which you engaged in those programs, if you did? 

Mr. Sezcrr. My answer isthe same as before, sir. 

Mr. Tavenner. Did you also engage in performances for the Labor 
Youth League in 1954? 

Mr. Sercer. My answer is the same as before. Do you think that 
Ising enc songs or something ? 

Mr. Tavenner. In 1947, what was your connection with an organiza- 
tion known as People’s Songs? 

(Witness consulted with counsel.) 

Mr. Seecer. I take the same answer as before regarding any organ- 
ization or any association I have. 

Chairman Watrer. What was People’s Songs, Mr. Tavenner? 

Mr. Tavenner. People’s Songs was an organization which, accord- 
ing to its issue of February and March 1947, was pies omg of a 
pumber of persons on the board of directors who have been called 
before this committee or identified by this committee as members of 
the Communist Party, and the purpose of which, from information 
made available to the committee, was to extend services to the Com- 
munist Party in its entertainment projects. 

Mr. Lee Hays was a member of the board of directors, was he not, 
— you, in this organization ? 

(Witness consulted with counsel.) 

Mr. Sercer. My answer is the same as before, sir. 

Mr. Tavenner. Were you not the editor of People’s Songs, and a 
member of the board of directors in 1947 ? 

Mr. Seecer. My answer is the same as before. 

Mr. Tavenner. You were actually the national director of this 
organization, were you not? 

r. Seeger. My answer is the same as before. 

Mr. Tavenner, Was the organization founded by Alan Lomax? 

Mr. Srecer. My answer is the same as before. 

Mr. Tavenner. Was the booking agent of People’s Songs, an organ- 
ization known as People’s Artists? 

Mr. Srecer. My answer is the same. 

Mr. Tavenner. Will you tell the committee please whether or not 


during the weekend of July 4, 1955, you were a member of the Com- 
munist Party? 
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Mr. Sercer. My answer is the same as before, sir. 

Mr. TavenNner. Were you a member of the Communist Party at any 
time during the various entertainment features in which you were 
all to have engaged ? 

r. Srecer. My answer is the same. 

Mr. Tavenner. Are you a member of the Communist Party now? 

Mr. Szercer. My answer is the same. 

Mr. Scuerer. I ask for a direction on that question. 

Chairman Watrter. I direct you to answer. 

Mr. Sercer. My answer is the same as before. 

Mr. Tavenner. I have no further questions, Mr. Chairman. 

Chairman Watrer. The witness is excused. 

The committee will stand in recess until 2 o’clock. 

(The committee thereupon recessed at 12:40 p. m., to reconvene at 
2 p. m., the same day.) 


Because of the foregoing, the said Committee on Un-American 
Activities was deprived of answers to pertinent questions propounded 
to said Peter Seeger relative to the subject matter which, under Public 
Law 601, section 121, subsection (q) (2) of the 79th Congress, and 
under House Resolution 5 of the 84th Congress, the said committee 
was instructed to investigate, and the refusal of the witness to answer 
the questions, namely: 


May I ask you whether or not the Allerton Section was a 
section of the Communist Party ? 

Did you take part in this May Day program under the 
auspices of the music section of the cultural division of the 
Communist Party ? 

Did you sing this particular song on the Fourth of July at 
Wingdale Lodge in New York? 

Were you chosen by Mr. Elliott Sullivan to take part in the 
program on the weekend of July Fourth at Wingdale Lodge? 

Did you take part in that performance? 

save you been a member of the Communist Party since 
1947 ? 

Will you examine it please and state whether or not that 
is a photograph of you? 

It is noted that the individual mentioned is wearing a mili- 
tary uniform. That was in May of 1952, and the statute of 
limitations would have run by now as to any offense for the 
improper wearing of the uniform, and will you tell the com- 
mittee whether or not you took part in that May Day program 
wearing a uniform of an American soldier? 

Did you also teach at the Jefferson School of Social Science 
here in the city of New York? 

Are you a member of the Communist Party now? 


which questions were pertinent to the subject under inquiry, is a 

violation of the subpena under which the witness had previously 

appeared, and his refusal to answer the aforesaid questions deprived 

your committee of necessary and pertinent testimony and places the 

a witness in contempt of the House of Representatives of the United 
tates. 


O 
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Mr. Watrter, from the Committee on Un-American Activities, 
submitted the following 


REPORT 


CITING OTTO NATHAN 


The Committee on Un-American Activities, as created and author- 
ized by the House of Representatives through the enactment of Pub- 
lic Law 601, section 121, subsection (q) (2), of the 79th Congress, and 
under House Resolution 5 of the 84th Congress, caused to be issued 
a subpena duces tecum to Otto Nathan, 55 East 10th Street, New York, 
N. Y. The said subpena duces tecum directed Otto Nathan to be and 
appear before said Committee on Un-American Activities of the 
House of Representatives of the United States, or a duly appointed 
subcommittee thereof, of which the Honorable Francis E. Walter is 
chairman, on Tuesday, May 29, 1956, at the hour of 10 a. m., in room 
226, Old House Office Building, Washington, D. C., then and there to 
testify touching matters of inquiry committed to said committee, and 
not to depart without leave of said committee, and to produce any, 
and/or all, United States passports issued to him by the Secretary of 
State, United States Department of State, Washington, D. C., or by 
any agent, agency, division, or bureau of the Secretary of State or the 
Department of State and received for the purpose of, or used to, 
travel outside the continental limits of the United States. The said 
subpena duces tecum served upon the said Otto Nathan is set forth in 
words and figures as follows: 


Unrrep States or AMERICA, 
Concress or THE UNrrep StaTes. 

To Dr. Orro Natuan, Greeting: Pursuant to lawful au- 
thority you are hereby commanded to be and appear before 
the Committee on Un-American Activities of the House of 
Representatives of the United States, or a duly appointed 
subcommittee thereof, on Tuesday, May 29, 1956, at 10:00 
o’clock a. m., at their Committee Room, 226 Old House Office 


Building, Washington, then and there to testify touching 
71008 
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matters of inquiry committed to said Committee, and not to 
depart without leave of said committee. 

ou are hereby commanded to bring with you and produce 
before said Committee, or a duly authorized subcommittee 
thereof, the following: 


and he is to produce any, and/or all, United States Pass- 

rts issued to him by the Secretary of State, United States 
Depaktanit of State, Washington, D. C., or by any agent, 
agency, division, or bureau of the Secretary of State or the 
Department of State and received for the purpose of, or used 
to, travel outside the continental limits of the United States. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To Frank Bonora or R. T. Collins, to serve and return. 

Given under my hand this 7th day of May, in the year of 
our Lord, 1956. 

Francis E. Watrer, Chairman. 


The said subpena duces tecum was duly served as appears by the 
return made thereon by Ray T. Collins, who was duly authorized to 
serve the said subpena duces tecum. The return of the service by the 
said Ray T. Collins being endorsed thereon, is set forth in words and 
figures as follows: 


Subpena for Dr. Otto Nathan, before the Committee on 
Un-American Activities. 

I made service of the within subpena by personal service 
on the within-named Dr. Otto Nathan, 55 East 10th Street, 
New York City, N. Y., at 11: 25 o’clock a. m., on the 10th day 
of May, 1956. 

Dated 10 May, 1956. 

Ray T. Corns. 


On May 28, 1956, the following telegram was sent to Dr. Otto 
Nathan which is set forth in words and figures, as follows: 


Wasurneton, D. C., May 28, 1956. 
Personal report delivered. 
Dr. Orro NATHAN, 
55 East 10th Street, New York, N. Y.: 


Under continning authority of subpena served upon you May 10, 
pene appearance before Committee on Un-American Activities is Cai 
y postponed from May 29 to Tuesday, June 12, 1956, 10 o’clock a. m. 


Francis E. Waurer, Chairman. 


The said Otto Nathan, pursuant to the said subpena and said tele- 
graphic communication, appeared before a subcommittee of said Com- 
mittee on Un-American Activities, on the 12th day of June 1956, to 
give such testimony as required under and by virtue of Public Law 601, 
section 121, subsection (4) 2) , of the 79th Con and under House 
Resolution 5 of the 84t. ngress. The said Otto Nathan having 
appeared as a witness and having been asked the questions, namely : 


Now, forgetting any question respecting any beliefs or 
any associations, tell us now whether or not you have ever 
been a member of the Communist Party. 

Was that affidavit true or was it false ? 








PROCEEDINGS AGAINST OTTO NATHAN 3 


Now, you are identified, or have you been identified, with 
the National Council of Arts, Sciences and Professions? 
Do you know a person by the name of Mary Price? 


which questions were pertinent to the subject under inquiry, re- 
fused to answer such questions, and as a result of the said Otto 
Nathan’s refusal to answer the aforesaid questions, your commit- 
tee was prevented from receiving testimony and information con- 
cerning a matter committed to said committee in accordance with 
the terms of the subpena duces tecum served upon said Otto Nathan. 

The record of the proceedings before the said subcommittee on 
June 12, 1956, during which the said Otto Nathan refused to answer 
the aforesaid questions, is set forth as follows: 

(A subcommittee of the Committee on Un-American Activities, 
consisting of Representatives Francis E. Walter, chairman, Clyde 
Doyle, Bernard W. Kearney and Gordon H. Scherer, met in the caucus 
room, Old House Office Building, eee rom D. C., on Tuesday, 
June 12, 1956, and hearings were condu by the said subcommit- 
tee during that day, Otto Nathan being called as the last witness.) 

Mr. Arens. Otto Nathan, please. 

The CxatrmMan. Will you raise your right hand? 

Do you solemnly swear that the testimony you are about to give 
= “g the truth, the whole truth and nothing but the truth, so help you 

Mr. Naruan. I do. 


TESTIMONY OF OTTO NATHAN, 55 EAST 10TH STREET, NEW YORK, 
N. Y., ACCOMPANIED BY HIS COUNSEL, LEONARD BOUDIN, 25 
BROAD STREET, NEW YORK, N. Y., AND DAVID J. LEVY, OF MAASS, 
DAVIDSON, LEVY, FRIEDMAN & WESTON, 100 PARK AVENUE, 
NEW YORK, N. Y. 


Mr. Arens. Kindly identify yourself, sir, by name, residence, and 
occupation. 

Mr. Natnan. Otto Nathan, 55 East Tenth Street, New York City, 
associate professor of economics, New York University. 

Mr. Arens. You are appearing today, Doctor, in response to a sub- 
pena which was served upon you by the House Committee on Un- 
American Activities? 

Mr. Naruan. Yes, sir; but, Mr. Chairman, I would like to state here 
for the record that I have not been informed of the purpose of the 
present investigation and on the scope of my testimony. 

My counsel has requested, by letter of May 14, 1956, and repeatedly 
afterwards, to be advised as to the nature and purpose of the inquiry 
and the bills under consideration, but we have had no reply up to date. 
There has been no reply up to date. 

Mr. Arens. Are you represented by counsel today ? 

Mr. Natuan. Yes; I am. 


Mr. Arens. Identify yourselves, co please. 
Mr. Bovupr. Thee, ps two Se B. Boudin, of 25 
Broad Street, one of Dr. Nathan’s counsel. 


Mr. Levy. Iam David J. Levy, a member of the law firm of Maass, 
Davidson, Levy, Friedman & Weston, 100 Park Avenue, New York 
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City, counsel for the estate of Albert Einstein, of which Dr. Nathan 
is executor and cotrustee. 

Mr. Arens. Does your subpena require you to produce certain docu- 
ments, Doctor ? 

Mr. Naruan. Yes. 

Mr. Arens. Do you have those documents with you? 

Mr. Natuan. I pe the passport here, Mr. Counsel. 

Mr. Arens. Do you have another document, the new passport? 

Mr. Naruan. I have the new passport here, but I am not willing to 
hand it over to the committee. 

Mr. Arens. May I respectfully suggest, Mr. Chairman, that this 
witness be at this time ordered and directed to transmit physical cus- 
tody of this document to the committee? 

The Cuamman. You were subpenaed to produce certain documents ? 

Mr. Natuan. Yes, sir. 

The Cuarrman. Documents you have with you and you are directed 
to deliver them over to the committee in accordance with the terms 
of the subpena duces tecum. 

(Representative Kearney left the hearing room.) 

Mr. Natruan. Mr. Chairman, I am willing to disclose everything 
in the passport, to read it into the record, everything the passport 
shows and says, and counsel can supervise me while I am doing that. 

The Cuarrman. You have been Tinested to deliver the subpena. 

Mr. Naruan. I beg your pardon. 

The Cuarmman. You have been directed to deliver the passport over 
to the committee. 

Mr. Naruan, I have been directed to produce a passport, and I am 
producing it here and I am willing, Mr. Thales 

The Cuarrman. Give it to the counsel. 

Mr. Natuan. Mr. Chairman, I don’t feel that I am able to give the 
passport to the committee upon advice of counsel. I should like to 
state the reasons for my unwillingness to hand the passport over to 
the committee. 

First, the passport represents physical evidence of my right to 
travel, which is a natural right of every American citizen as estab- 
lished by the United States Court of Appeals in the District of Co- 
lumbia. This passport was granted me after 214 years of delaying 
tactics by the State Department and only after successful litigation by 
me. I do not want to run the risk of again being without a passport 
and thereby being again limited in my movements. 

Secondly, I feel 

The Cuatrman. You, of course, are not intimating that we are 
going to keep your passport, are you? 

Mr. Naruan. I beg your pardon? 

The Cuarrman. You are not intimating that we are going to keep 
your passport ? 

Mr. Narwan. I don’t know, Mr. Chairman. I learned from the 
newspaper that last week two witnesses which appeared here have not 
had their passports returned. : : 

The Cuarrman. They will get their passports, there is no question 
about that. 

Mr. Arens. Where were you born? 
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Mr. Bouprn. The witness hasn’t finished his statement, Mr. Arens. 
a Cuatrman. Why do you not file whatever your lawyer gave 
you 


Mr. Bouprn. It may be the committee may find this satisfactory. 

The Cuarrman. All right. 

Mr. Natruan. The second point is that the committee cannot justify 
its demand, which is unauthorized and unlawful: 

The rao is not needed by the committee as evidence, because I 
am willing to read everything 1t shows into the record. The counsel 
on the committee may verify it as I do so. 

The subpena merely requires me to produce the passport, but the 
passport remains my property and cannot be taken away from me as 
long as I am willing to establish whatever it shows. 

The retention of the passport by the committee, however tempo- 
rary, is unauthorized and, in addition, would be an unlawful and 
unreasonable seizure under the fourth amendment of the Constitution. 

The retention of the passport would not only be tantamount to sus- 
pension of my rights which it evidences, but would infringe upon the 
authority of the executive branch of the Government which issued it, 
and upon the judicial branch which ordered its issuance. 

Mr. Chairman, I would like to say once more that I am ready and 
willing to read into the record everything this passport shows and says 
and that counsel can verify me while I do so. 

I would also like to say that I should have liked to submit a photo- 
static copy of the passport to the committee, but I was advised by the 


photostaters in New York that they are not permitted to photograph 
passports of the United States. 


I have finished my statement. 

Mr. Arens. Where were you born? 

Mr. Natuan. I was born in B-i-n-g-e-n, Germany. 

Mr. Arens. When did you enter the United States? 

Mr. Naruan. I entered the United States the first time late in Sep- 
tember 1930. I don’t know the exact date. I think it was the 30th of 
September 1930. 

Mr. Arens. Are you a naturalized citizen? 

Mr. Natuan. I am a naturalized citizen. 

Mr. Arens. When were you naturalized? 

Mr. Natuan. Exactly 17 years ago today on June 12, 1939, in the 
southern district of New York, and I would like to say I am very proud 
to be an American citizen. I was proud of it the day I was naturalized. 
I became a citizen after I acquainted myself with the United States 
and after I had been a teacher here at several universities and hav- 
ing become well acquainted with what it means to be an American 
citizen. 

I became an American citizen because I wanted to; I was not born 
an American citizen. I was always proud to be an American citizen, 
to fight for the values and the ideals which the United States and the 
American people have always been guided by. 

Mr. Arens. Have you ever received a United States passport ? 

Mr. Natnan. Yes, sir; I have received a United States passport. 

Mr. Arens. Let us take the chronology of the passports which you 
have received. When did you receive your first passport? 

Mr. Narman. In 1939. 
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Mr. Arens. Where did you go on that passport ? 
Mr. Naruan. I went to Europe. . , 


s * * s s s s 

Mr. Arens. And then, since you made that trip, have you made 
application for still another passport ? 

r. NarHan. Yes; I made an application for another passport in 
December 1952. 

Mr. Arens. Now, in the course of the proceedings in your applica- 
tion for a passport, did you have an interview with the officials of the 
Department of State? 

Mr. Natuan. Yes; I did. 

Mr. Arens. During the course of that interview, were you interro- 
gated as to whether or not you had ever been a member of the Com- 
munist Party? 

Mr. Naruan. Yes;I was. I was interrogated. 

Mr. Arens. Did you answer the questions 

Mr. Naruan. Mr. Counsel—— 

Mr. Arens. Just a moment, please, sir. Did you answer the ques- 
tions propounded to you by the officials of the Department of State 
as to whether or not you had ever been a member of the Communist 
Party? 

Mr. Natruan. Mr. Counsel, I think you know the answer. The 
answer is in the records which were eer with the State Depart- 
ment and with the district court in the District of Columbia and with 
the court of appeals in the District of Columbia. 

Mr. Arens. Would you answer the question that is outstanding on 
this record now ? 

Mr. Naruan. There is no need for me to answer that question again. 

Mr. Arens. Answer it. 

Mr. NatrHan. I don’t see any need for answering it. 

Mr. Arens. Mr. Chairman, I respectfully suggest that the witness 
be ordered and directed to answer the question. 

The Cuarrman. Answer the question. 

(The witness conferred with his counsel. ) 

Mr. Bouptn. Repeat the question. 

Mr. Arens. The essence of the question is: During the conferences 
with the officials of the Department of State in the process of your 
trying to procure a passport, were you interrogated as to whether 
or not you are or have been a member of the Communist Party ? 

(The witness conferred with his counsel.) 

Mr. Naruan. Would you repeat the question, please, Mr. Counsel ? 

Mr. Arens. Mr. Chairman, this is the third time right here in a 
row. 

When you were interrogated by the officials of the Department of 
State, did they ask you whether or not you had ever been a member 
of the Communist Party ? 

Mr. Natruan. I think I said before that they did ask me. 

Mr. Arens. Did you refuse to answer the question as to whether 
or not you had ever been a member of the Communist Party ? 

(The witness conferred with his counsel.) 

Mr. Naruan. I did not refuse to answer. 

Mr. Arens. What did you say? 

Mr. Naruan. I submitted an affidavit. 
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Mr. Arens. Have you ever been a member of the Communist Party? 
Mr. Natuan, Mr. Chairman, I would like to make a statement here 
concerning the b pesca, about my political beliefs, as well as about 
my political and private associations, 
irst, I believe that under the first, fourth, and ninth amendments to 
the Constitution this committee has not the right to inquire into the 
political beliefs or political and private associations of Americans. 

Secondly, I further believe that any question about my political 
beliefs or political and private associations is not within the jurisdic- 
tion of this committee or pertinent to the purpose of the present 
investigation by the committee. 

Thirdly, although my political beliefs and associations have been 
widely known for many years and also I have always believed in 
stating them publicly at any time and place of my own choosing, 
among others in the court of appeals in Washington, I am for the 
reasons stated above not able as a matter of conscience and eneie to 
answer any questions by this committee as to my political beliefs or 
political and private associations. 

Mr. Arens. Now, forgetting any question respecting any beliefs or 
any associations, tell us now whether or not you have ever been a mem- 
ber of the Communist Party. 

Mr. Naruan. With reference to the statement which I have just 
presented to the committee, I refuse to answer that question. 

The Cuairman. I direct the witness to answer the question. 

Mr. Natuan. I refuse to answer in view of the statement which J 
have just read. 

Mr. Scuerer. I think we should say that we do not accept his 
answer. 

Mr. Arens. Are you a member of the Communist Party ? 

Mr. Naruan. In view of the statement which I have just read, I am 
not able and not willing to make any statement about my political 
beliefs and associations. 

Mr. Scuerer. I ask that you direct the witness. 

The Cuarrman. You are directed to answer the question. 

Mr. Natuan. I have said a moment ago that I have had great pride 
in becoming an American citizen 17 years ago today. Before I be- 
came an American citizen—— 

The Cuamman. You are so proud of pang an American citizen, 
why do you not answer these simple questions 

Mr. NarHan. Because I feel it is an infringement of my first amend- 
ment rights, Mr. Chairman. I have stated many times what my politi- 
cal beliefs are at times and places of my own choosing and I do not feel 
your committee has the right to ask me those questions. 

Mr. Scuerer. Then I understand that in refusing to answer the 
question, you are not relying on the fifth amendment ? 

Mr. Natuan. No, I am not relying on the fifth amendment. I am 
relying on the first, fourth, and ninth amendments. } 

Mr. Aresns. Now, I lay before you a photostatic copy of an affidavit: 


Stare or New Yor«, 
County of New York, ss: 
Otto Nathan, being duly sworn, deposes and says: 
T am not now and never have been a member of the Communist Party. 
Sworn to before me the 20th day of April 1953. 
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I ask you if that is your signature appended to that affidavit? 

Mr Nisnad. Sir tami unable to verify here a photostat which 
you submit to me without showing me the original. 

Mr. Arens. Did you make an affidavit on April 20, 1953? 

Mr. Naruan. I answered that question before, Mr. Counsel, that I 
submitted an affidavit to the State Department. There is no need to 
ask me that question a second time. 

Mr. Arens. Wait just a second. 

Did you submit an affidavit to the Department of State under date 
of April 20, 1953, reading as follows: “I am not now and never have 
been a member of the Communist Party ?” 

Mr. Natuan. I don’t recall the date but I have made that statement. 

Mr. Arens. Did you make it available to the Department of State? 

Mr. Bovuptn. Would you mind not pounding on the table? 

Mr. Arens. I do not mean to reflect any discourtesy, Counsel. 
Counsel’s comments are snide and he is not reflecting credit upon the 
bar. Did you at any time in April of 1953 submit an affidavit to the 
Department of State that you were not and have never been a member 
of the Communist Party ? 

Mr. Naruan. First of all, Mr. Counsel, it’s not necessary that you 
raise your voice when you speak to me. 

Secondly, I have not understood the question and I would like to 
have it repeated. 

Mr. Arens. I will repeat it the third time. Did you submit an afli- 
davit to the Department of State in April of 1953, that you were not 
and had never been a member of the Communist Party ? 

Mr. Natuan. I do not know, Mr. Counsel, why you repeat asking me 
the question. I answered it twice before in the affirmative. 

Mr. Arens. Was that affidavit true or was it false? 

Mr. Naruan. I resent that question, Mr. Counsel. 

Mr. Scuerer. I ask that you direct the witness to answer the ques- 
tion. 

The CrarrMan. Just a minute. Answer the question. 

Mr. Naruan. Mr. Chairman, I resent the implications that I have 
made a statement under oath which should not be correct. I refuse 
to answer. I think there is a limit beyond which counsel may not be 
permitted to go. 

I stand here on the record of 63 years. Nobody has ever sug- 
gested that a statement which I have made under oath was not correct. 

Mr. Scuerer. Was it correct? You can say now. 

Mr. Naruan. No, I am not going to answer that question now, Mr. 
Congressman. 

Mr. Arens. In 1948—— 

Mr. Naruan. I would very much like the chairman to ask the 
counsel not to ask such insulting questions. 

Mr. Arens. If the affidavit was truthful—— 

Mr. Naruan. I don’t want to be insulted by you, Mr. Counsel. In 
any law court of the United States, a sworn aifidavit is taken as truth- 
fu —_ proven to the contrary. Do you have the proof that it’s not 
true 


od * * * * * 
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Mr. Arens. Now, are you identified, or have you been identified, 
with the National Council of Arts, Sciences and Professions? 

Mr. Natruan. I said before, Mr. Counsel, that I do not intend to 
make any kind of statements about my political and private associa- 
tions. I don’t want to make any statements about that. 

Mr. Arens. Mr. Chairman, I respectfully suggest that the witness be 
ordered and directed to answer that question. 

Mr. Cuarrman. Answer that question. 

Mr. Narnan. Mr. Chairman, in view of the statement which I read 
before, I do not intend to make here today before this committee any 
statement about my political or private associations because I do not 
feel that the committee under the first, fourth, and ninth amendments 
has the right to inquire into those associations. 

The Cuarrman. In other words, you refuse to answer the question 
for the reasons given before ? 

Mr. Naruan. For reasons which I have stated before. 

Mr. Arens. Now I lay before you a photostatic copy of a program 
of the Cultural and Scientific Conference for World Peace of the Na- 
tional Council of Arts, Sciences and Professions, bearing a list of a 
number of sponsors, including a person identified here as Dr. Otto 
Nathan, and ask you whether or not you are that person ? 

Mr. Naruan. I am one of the five or six hundred sponsors of that 
conference; yes, sir. 

Mr. Arens. Do you know a person by the name of Mary Price? 

Mr. Natuan. Sir, I do not intend to make any statements about 
my private associations. 

Mr. Scuerer. I ask that he be directed to answer. 

The Cuamrman. Do you know a Mary Price? 

Mr. Natruan. I just said, Mr. Chairman, that I do not feel that I 
should make any statements about my private acquaintances and 
associations. 

The Cuarrman. You are not being asked anything except whether 
or not you know this person. 

Mr. Naruan. I refuse to answer that question in view of the state- 
ment which I made before. 


Because of the foregoing, the said Committee on Un-American 
Activities was deprived of answers to pertinent questions propounded 
to said Otto Nathan, relative to the subject matter which, under Public 
Law 601, section 121, subsection (q) (2) of the 79th Congress, and 
under House Resolution 5 of the 84th Congress, the said committee 
was instructed to investigate, and the refusal of the witness to answer 
the questions, namely : 


Now, forgetting any question respecting any beliefs or 
any associations, tell us now whether or not you have ever 
been a member of the Communist Party. 

Was that affidavit true or was it false ? 

Now, are you identified, or have you been identified, with 
the National Council of Arts, Sciences and Professions? 

Do you know a person by the name of Mary Price? 
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which questions were pertinent to the subject under inquiry, is a viola- 
tion of the subpena duces tecum under which the witness had pre- 
viously appeared, and his refusal to answer the aforesaid questio 
deprived your committee of necessary and meager, testimony on 
places the said witness in contempt of the House of Representatives 
of the United States. 


O 
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PROCEEDINGS AGAINST ARTHUR MILLER 





JuLY 25, 1956.—Ordered to be printed 





Mr. Watrer, from the Committee on Un-American Activities, sub- 
mitted the following 


REPORT 
CITING ARTHUR MILLER 


The Committee on Un-American Activities, as created and auth- 
orized by the House of Representatives through the enactment of 
Public Law 601, section 121, subsection (q) (2) of the 79th Congress, 
and under House Resolution 5 of the 84th Congress, caused to be 
issued a subpena to Arthur Miller. The said subpena directed Arthur 
Miller to be and appear before the said Committee on Un-American 
Activities or a duly authorized subcommittee thereof, of which the 
Honorable Francis E. Walter is chairman, on Thursday, June 14, 1956, 
at 10 a. m., at their committee room, 226 Old House Office Building 
Washington, D. C., then and there to testify touching matters of 
inquiry committed to said committee, and not to depart without leave 
of said committee. The subpena served upon the said Arthur Miller 
is set forth in words and figures as follows: 


Unirep Srares or Amprica, 
ConGrEss OF THE Untrep States. 


To Artaur Miiuer, Greeting: Pursuant to lawful auth- 
ority, you are hereby commanded to be and appeee before 
the Committee on Un-American Activities of the House of 
Representatives of the United States, or a duly appointed sub- 
committee thereof, on Thursday, June 14, 1956, at 10:00 
o’clock a. m., at their Committee Room, 226 Old House 
Office Building, Washington, D. C., then and there to testify 
touching matters of eaty committed to said committee, 
and not to depart without leave of said committee. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To William A. Wheeler, to serve and return. 

Given under my hand this 1st day of June, in the year of 
our Lord, 1956. 

Francis E. Waursr, Chairman. 


71008 
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The said subpena was duly served as appears by the return made 
thereon by William A. Wheeler, who was duly authorized to serve the 
said subpena. The return of the service by the said William A. 
be sae being endorsed thereon, is set forth in words and figures, as 
follows: 

Subpena for Arthur Miller before the Committee on 
Un-American Activities. I made service of the within 
subpena by personal service on the within-named Arthur 
Miller, at Reno, Nevada, First Nat’l Bank Bldg. 15 Ist 
St. at 3:30 o’clock p. m., on the 8th day of June, 1956. 

Dated June 8, 1956. 

Wituram A. WHEELER. 


Prior to June 11, 1956, Mr. Lloyd K. Garrison, attorney for Arthur 
Miller, requested by long-distance telephone message, a postponement 
of the hearing as a matter of convenience to his client, which postpone- 
ment was agreed to, after which the following letter was received by 
the committee: 

JUNE 11, 1956. 
Mr. Ricuarp. ARENS, 
Director, House Committee on Un-American Activities, 
House of Representatives, Washington, D. C. 

My Dear Mr. Arens: This is to confirm our telephonic conversa- 
tion in which you adjourned the appearance of our client, Mr. Arthur 
Miller, before the House committee from Thursday, June 14, to 
Thursday, June 21, at 10 a. m. 

I am now trying to reach Mr. Miller in Reno to confirm this date. 
I have every reason to suppose that it will be feasible, but I will com- 
municate with you definitely about this as soon as I have reached Mr. 
Miller, which should be some time today or tomorrow. 

Very truly yours, 
Lioyp K. Garrison. 


P. S.—Since I dictated this I have reached Mr. Miller and he has 
assured me that he will be present on June 21 at the appointed 
hour. 


The said Arthur Miller, pursuant to the said subpena and the said 
letter from his attorney, and in compliance therewith, appeared before 
a subcommittee of the Committee on Un-American Activities on 
June 21, 1956, to give such testimony as required under and by 
virtue of Public Law 601, section 121, subsection (q) (2), of the 79th 
Congress, and under House Resolution 5 of the 84th Congress. The 
said Arthur Miller having appeared as a witness and having been asked 
the questions, namely: 


1. Can you tell us who was there when you walked into 
the room? 

2. Was Arnaud D’Usseau chairman of this meeting of 
Communist Party writers which took place in 1947 at which 
you were in attendance? 


which questions were pertinent to the subject under inquiry, refused 
to answer said questions, and as a result of said Arthur Miller’s refusal 
to answer the aforesaid questions, your committee was prevented from 
receiving testimony and information concerning a matter committed 
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to said committee in accordance with the terms of a subpena served 
upon said Arthur Miller. 

The record of the proceedings, before the subcommittee on June 21, 
1956, during which the said Arthur Miller refused to answer the afore- 
said questions pertinent to the subject under inquiry is set forth in 
fact as follows: 

House oF REPRESENTATIVES, 
ComMITTEE ON Un-AmeRICAN ACTIVITIES, 
Washington, D. C., Thursday, June 21, 1956. 

The committee met at 10 a. m., pursuant to recess, in the caucus 
room of the House Office Building, Hon. Francis E. Walter (chairman 
of the committee) presiding. 

Present: Representatives Walter, Willis, Kearney, and Scherer. 

Present also: Richard Arens, staff director. 

The Cuarrman. The committee will be in order. 

Let. the record show that the chairman has appointed a subcom- 
mittee consisting of Representatives Willis, Scherer, Kearney, and 
myself. 

* * as * 6 * * 

Call your witness. 

Mr. Arens. Mr. Arthur Miller? 

“ you kindly remain standing while the chairman administers the 
oath? 

The Cuarrman. Raise your right hand, please. 

Do you swear the testimony you are about to give will be the truth, 
the whole truth, and nothing but the truth, so help you God? 

Mr. Mittuer. I do. 


TESTIMONY OF ARTHUR MILLER, ACCOMPANIED BY HIS COUNSEL, 
JOSEPH L. RAUH, JR. 


Mr. Arens. Please identify yourself, sir, by name, residence, and 
occupation. 

Mr. Mituer. My name is Arthur Miller. I live at Roxbury, Conn. 
Iam a playwright. 

Mr. Arens. You are appearing today, Mr. Miller, in response to a 
subpena which was served upon you by the House Committee on 
Un-American Activities? 

Mr. Mutter. That is correct. 

Mr. Arens. And you are represented by counsel? 

Mr. Miter. That is correct. 

Mr. Arens. Counsel, will you identify yourself? 

Mr. Ravn. My name is Joseph L. Rauh, R-a-u-h, Jr. 

Mr. Arens. Mr. Miller, please tell the committee where and when 
you were born? 

Mr. Miuuer. I was born on October 17, 1915, in New York City. 

Mr. Arens. And give us a word, please, sir, about your formal 
education. 

Mr. Miuuer. I went to public schools in New York City, to James 
Madison High School, Abraham Lincoln High School, the University 
of Michigan. I have a bachelor of arts degree from the University 
of Michigan and an honorary doctor of humane letters. 


* * * * * * * 
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Mr. Arens. Kindly tell the committee, Mr. Miller, the dates on 
which you at any time have made application for a United States 


rt. 
r. Mituer. I couldn’t be exact about the first application because 
I don’t have the information with me, but to the best of my recollec- 
tion it would be in 1946, I believe. That is when I received the pass- 
port. I am reasonably certain of that. 

Mr. Arens. Your application was in 1946 and did you then, pur- 
suant to the application, receive a passport? 

Mr. Mriuer. Yes; I did. 

Mr. Arens. Now tell us about any renewal of that particular pass- 
port. 

Mr. Miuier. That passport was renewed in Rome. I am sorry, I 
have given the passport to the State Department in my recent applica- 
tions so I don’t have all this information at my fingertips. 

* * * a = * e 


Mr. Arens. You applied in 1946 for a passport which was issued 
to you in 1947? 

Mr. Mituer. I believe that is the case. 

Mr. Arens. Then it was renewed pursuant to an application filed 
in Rome shortly thereafter, a couple of years thereafter. 

Mr. Miter. Yes; a couple of years thereafter. 

oe Arens. When was your next passport application, do you 
recall? 

Mr. Mituer. The next one was in March of 1954. 

Mr. Arens. Was a passport issued to you pursuant to that appli- 
cation? 

Mr. Miuter. No; it was not. 

Mr. Arens. Then did you take any action respecting the applica- 
tion after there was a declination to issue the passport in 1954? 

Mr. Miuuer. I did not take any action afterward but I did take 
action; I made an approach to the State Department via my attorney. 
I think I could explain the circumstances which would made this—— 

Mr. Arens. You withdrew your passport application; did you not? 

Mr. Miter. I had no further use for a passport. 

Mr. Arens. Excuse me. 

Mr. Miter. I am sorry. I was just going to say that the passport 
was required because I was invited to go to England, rather to Brus- 
sels, Belgium, by the American-Belgian Society, which is a society in 
Belgium for the enhancement of relations between the United States 
and Belgium and they offered to pay my transportation and my 
expenses from New York to Belgium for the opening of a stage 
theater production of one of my plays called Crucible. 

I got the cable on Monday evening. I returned the cable, saying 
that I would love to be there. I applied for renewal of my passport 
on the following day, which was Tuesday. I had to be in rdsssls 


on the following Tuesday, that was the opening of the play, so, 
consequently, and the Belgian Airlines do not run on Monday, so I 
would have had to have had a passport no later than Friday. Con- 
sequently, it was a big rush, it is an abnormally short time to ask for 
a passport and the week passed and I heard nothing from the State 
a: pelosi, so I instructed Mr. Garrison, my attorney, to call and 
find out whether I would have it that afternoon or not. 
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This was sometime Friday afternoon and Mrs. Shipley, of the State 
Department, told Mr. Garrison that she could not issue one without 
further investigation. He then explained that the passport would be 
useless to me, I had no plans to go to Europe whatsoever except for 
this free trip which I wanted to take any time after that. That was 
the end of the conversation with the State Department. 

Mr. Arens. Then do you have pending at the present time a pass- 
port application with the Department of State? 

Mr. Miter. Yes; I do. I applied, I guess this is the fifth week 
now. I applied 4% weeks ago. wanted to go to England. 

Mr. Arens. Did you in 1955 have an de ent arrangement 
contemplated with the Youth Board down in New York City? 

Mr. Mier. I had no employment arrangement with the Youth 
Board. I had an employment arrangement with an independent 
motion picture producing company called Combined Artists, Inc. 
My contract with Combined Artists, Inc. was to the effect that I 
engage myself to write the outline and the finished screen play of a 
motion picture on the subject of juvenile delinquency. 

Mr. Arens. That was to be in connection with the activities or 
work of the Youth Board, was it not? 

Mr. Mituzr. The Youth Board was to cooperate with me in the 
research which would be required for me to write this script. 

I ought to say that the city of New York, this was a Kind of odd 
contract which I must confess to this day baffles me slightly. But 
the nature of the contract was, as I understand it, that the city of 
New York, in return for the cooperation which it would give me in 
just permitting me to go along with the Youth Foard workers into 
the streets at night and the slum areas and learn what I could from 
the children, would get 5 percent of the moneys of this picture, which 
could be a sizable amount of money if successful, and would not spend 
5 cents on the city’s part and had no other obligation. 

Mr. Arens. Did you in the course of your negotiations or relation- 
ships with the Youth Board in New York City have occasion to appear 
before the board to express to the board certain actions which you 
eg took in connection with a previous passport application? 

Mr. Mituer. Yes. 

Mr. Arens. Did you make that appearance before the Youth Board 
in November of 1955? Do you recall the approximate time? 

Mr. Mixer. It was about that time. L am not very good about 
dates but it was in that time; yes. 

Mr. Arens. Was there a controversy that arose with respect to 
whether or not ic should be permitted to continue with your labors in 
connection with this script? 

Mr. Mituer. There was an attack launched upon my political 
fitness to write a screen play by one newspaper; it began with one news- 
paper and remained with one newspaper, for quite a time. 

r. Arens. Now, did you appear before the board and, among 
other things, say to the board in the course of the discussion sub- 
stantially what I am now quoting from the minutes of the board? 
[Reading:] 


Finally, some 2 years ago, I issued a statement which was printed in the press 
in reply to a State Department statement, and in this I categorically denied 
that I am supporting the Communist cause or contributing to it or was under its 
discipline or domination. 


90016°—57 H. Rept., 84-2, vol. 5—41 
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Furthermore, in my application at about the same time for renewal of my 
passport, I had signed under the penalties of perjury that statement that I was 
not a member of any subversive organizations. I cite these statements, which 
of course are still true because they are part of the public record and have been for 
a long time. 

I ask you now, Mr. Miller, if you made the statement before the 
Youth Board which I have just read to you from the minutes of that 
board of November 29, 1955? 

Mr. Muuer. I believe you read it correctly; yes, sir. 

Mr. Arens. Did you in your passport application deny under oath 
that you had supported the Communist cause or contributed to it 
or were under its discipline or domination? 

Mr. Mituer. The oath that I referred to was the standard oath 
that I had taken some years before in my first application for a pass- 

ort. My understanding of the oath was that Twouldn’s have heat 
oolish enough to have tried to mislead the New York City Youth 
Board by referring to an oath which everybody signs who gets a 
passport if I had not in this case mistakenly understood the oath 
years later. 

Mr. Arens. Mr. Miller—I beg your pardon. 

Mr. Miuuer. Just one thing. I was asked—I am not yet clear 
whether there were minutes of that meeting at which I was present— 
I was asked by the chairman of the Youth Board whether this was 
the standard oath that I was referring to or whether it was some 
special oath. I said, ‘No, it was the standard oath.” 

Now, I would have had to be a singularly obtuse individual to 
have referred the gentleman to an oath which he could have found 
by going across the street to the Passport Bureau if I had any impulse 
there to mislead him. 

I understood at that time—it was my recollection at the time, and 
I certainly would have signed such an oath had it been there—that 
that was the common oath taken. Oaths are in newspapers very 
often now, and that was my understanding at the time. " 

I am sorry I made an error. It was by no means any attempt to 
mislead anybody. It was just by faulty memory of what I had signed 
some years before. 

Mr. Arens. I am a little puzzled. You say you are sorry you 
made an error. What error? 

Mr. Miter. I mistook that kind of oath for the oath that anyone 
takes who signs a passport application. I was referring to the oath 
that I had signed when I had taken out my passport application some 
years earlier. 

Mr. ArEens. Now I lay before you the photostatic copy of a passport 
application signed by one Arthur Miller in 1947—April 1947—and 
ask you if that is a true and correct reproduction of the passport 
application which you signed in 1947 and submitted to the Depart- 
ment of State in an attempt to procure a passport? 

Mr. Mitusr. Yes, it is. 

Mr. Arens. Is this the document to which you were alluding in 
your conversation with the Youth Board when you told the Youth 
Board that you categorically denied to the State Department under 
oath that you had been supporting the Communist: cause or con- 
tributing to it or were under its discipline or domination? Is that 
the document to which you were alluding in your statement before 
the Youth Board? 
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Mr. Miuuer. I beg your pardon. There seems to be a slight 
misunderstanding. When my passport—if I might I could clear this 
up in a moment. 

When my passport was denied by the State Department, I issued 
a statement in reply to a public statement by the State Department 
in which I denied such affiliations. That was what I was pelaring to 
in that particular wording that you are speaking of. 

Mr. Arens. Well, did you sign a statement under oath to the 
Department of State in the course of your attempt to procure a 
passport in 1947 in which you denied that you had ever been sup- 
porting the Communist cause or contributing to it or were under its 
discipline or domination? 

Mr. Miturr. The only statement I have ever signed in relation to 
the State Department is the oath here in this passport application. 

Mr. Arens. Now, do you see in that passport application there 
any oath which in essence is a denial of support of the Communist 
cause or contribution to it or being under its discipline or domination? 

Mr. Miuuer. No, I do not. I have just tried to explain, sir, that 
that was an error on my part in referring to the oath as I did. I 
would in any case have signed such an oath had it been in the passport 
application, and I have just stated that I made an error and I made 
the error in all good faith because I would have been a very stupid 
man to have referred to a passport application, thinking that no one 
would have the sense to look at it. I thought that is what I had said. 

The CHarrMan. Answer the questions, Mr. Miller. 

Mr. Miuuer. I am sorry. 

Mr. Arens. Am I clear that your present statement is that as of 
1947, when you made this passport application to the Department of 
State, you would have taken an oath that you had never supported 
the Communist cause or contributed to it or been under its discipline 
or domination? 

Mr. Miter. I was referring here to 19— the second attempt to 
get a passport in that document. 

Mr. Arens. Let us get this record clear now. 

Would you in 1947 have taken an oath, even though you are now 
mistaken as to whether or not you did take one—would you have 
taken an oath in 1947 that you had not contributed to the Communist 
cause, supported it, or been under its discipline? 

Mr. Miuuer. I would have taken an oath that I was never under 
the ce me of the Communist Party, the Communist cause; yes. 
I would have made a statement that 1 had been affiliated from time 
to time with organizations that were cited as Communist-dominated 
organizations but I would have certainly taken an oath at any time 
in my life that I was never under the discipline of the Communist 
Party or the Communist cause. 

Mr. Arens. And would you have then taken an oath that you had 
never contributed to the Communist cause? 

Mr. Miter. Well, that question would involve the later citation 
of certain organizations which I may have contributed a dollar or two 
to in the past which would now be called contributing to the Com- 
munist cause. 

The Cuarrman. What organizations are you referring to? 

Mr. Mitter. I have none in particular in mind. 
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‘The Cuarrman. You had organizations in mind when you made 
that statement. 

Mr. Miter. Well, let me think. 

I understand the Joint Anti-Fascist Committee has been cited. 
I believe that from time to time I would contribute to some drive of 
theirs during and after the Spanish Civil War; that would be one. 

The Cuairman. But that was not cited after this? 

Mr. Miter. I say, he is asking me whether I could take such an 
oath and I don’t know the date of these citations. 

The CHairman. You said these organizations were cited after the 
date of your application for passport? 

Mr. Miuter. It is possible, sir, that some of them were cited before. 
I don’t want to make that, I don’t want to lay up against this defini- 
tion any such line. I am trying to tell you as frankly as I can what 
the truth is. 

(Representative Doyle entered the hearing room.) 

Mr. Arens. Mr. Miller, is it a fair summary, and if it is not you 
take issue with me, because we do not want to misinterpret your 
situation, is it a fair summary to say that in 1955, when you appeared 
before the Youth Board and this controversy arose respecting what 
you have described as your political beliefs, that you told the Youth 
Board in essence that you had never contributed to the Communist 
cause, that you had never been under Communist discipline, and that 
you had made an oath to your Government to that effect when you 
made application for your passport? 

Mr. Miter. No, I would contest that, sir. 

Mr. Arens. You straighten us out as to what the position was that 
you took before the Youth Board when the controversy arose respectiiig 
yourself in 1955. 

(The witness conferred with his counsel.) 

Mr. Mituer. I would like to refresh my memory with just a glance 
at my statement there so I could 

Mr. Arens. The part which I read to you is here. It has been 
underlined so that I would be able to refer to it here in this session 
today. 

Mr. Miter. I would just like to clear one thing up and this, 
perhaps—no, I guess it isn’t technical. 

There are two statements referred to here, I think reasonably clearly, 
although it may seem to be a little meshed together. 

It says here that— 

Finally, some 2 years ago, I issued a statement which was printed in the press 
in reply to a State Department statement. 

That is a press statement. I believe I have a copy here which you 
can look at if you don’t have a copy of it, and in this I categorically 
denied that I was supporting the Communist cause or was contributing 
to it or was under its discipline or domination. That was in reply, that 

press statement, to a State Department statement which said, in effect, 
that the State Department was exercising its right to deny a passport 
to anyone who it was believed was then under the domination of the 
Communist Party, and so forth. 

In my statement to the press I said I was not, and that I was not 
supporting any Communist cause, and that is what that statement 
refers to. 
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Now, in addition, following that, there is a reference to this oath 
which I would like to separate. One isin error, the other isnot. The 
oath I mistook in my memory for being the kind of oath that you refer 


to. 

Mr. Arens. Did you, in essence, say to the Youth Board that you 
were not and had not been under Communist Party discipline and 
that you had not contributed to the Communist Party? 

Mr. Mriuter. I dispute that, sir. 

Mr. Arens. Did you admit to the Youth Board that you had been 
under Communist Party discipline and that you had been contributing 
to Communist causes? 

Mr. Mitunr. I was never under Communist Party discipline so, 
therefore, I would not be called upon to admit. 

As for contributing to causes, front groups and so forth, I won’t 
~ that. I am here to tell you the truth and I wouldn’t deny it 
there. 

The issue there, quite clearly, was whether I was trustworthy 
enough to write a screen play on juvenile delinquency without warping 
the truth about this very grave problem. Now, I understood perfectly 
why they would be concerned about this; I would be, too. 

tried to indicate with what I said to them that this would not 
be the case and they already had an outline of this picture which was 
not written under duress, was not written while I was under attack 
at all, I was perfectly calm and quiet. It had been written some 
weeks or months before and they had all their experts and they 
themselves had been very enthusiastic about this outline, so there 
was no question about warping the material. All I was trying to 
get across was that I was not then supporting any group that might 
indicate that I would warp this material or that would make me 
untrustworthy. 

Mr. Arens. That was the essence of your position before the Youth 
Board; was it not? 

Mr. Mutter. Substantially. 

Mr. Arens. Now, Mr. Miller, in 1947, the very year in which you 
made this passport application in which you stated to the Youth 
Board the fact that you had sworn to the Department of State you 
had never been enmeshed in Communist activities, were you a sponsor 
of the World Youth Festival to be held in Prague? 

(The witness conferred with his counsel.) 

Mr. Mituer. I beg your pardon, sir. You are not correctly 
summarizing. 

Mr. Arens. Well, I will read it to you again. You said on this 
record under oath that I gave a correct recitation of what you said. 
I will read it to you again. 

Mr. Mitier. Excuse me. 


Mr. Arens. The statement made by you before the Youth Board 
was: 


_ Finally, some 2 years ago, I issued a statement which was printed in the press 
in reply to a State Department statement and in this I categorically denied that 
am supporting the Communist cause or contributing to it or was under its 


discipline or domination. 

You signed that under oath. 

Did you make the statement which I have just read to you before 
the Youth Board in New York City in 1955? 
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Mr. Miiusr. I made the statement but I question your interpre- 
tation of it. 

Mr. Arrns. Aside from my interpretation, did you make that 
statement? 

Mr. Mruzer. Without request. 

Mr. Arens. All right. 

Now, in 1947, the year in which you made the application for your 
passport, and a passport was issued to you, were you a sponsor of the 
World Youth Festival held in Prague, Czechoslovakia? 

Mr. Miuier. Excuse me, sir. It is perhaps a misunderstanding on 
your part. The moot application in this controversy was the one that 
was denied. I was not either literally or in my mind referring to any 
other because this was the one that was being brought up in the press 
and this was the one that was at issue. There was no issue about the 
previous passports because they had been granted. This was the one 
that had not been granted and this was the one I was referring to. 

Mr. Arens. Now in 1947, were you a sponsor of the World Youth 
Festival to be held at Prague, Czechoslovakia? 

Mr. Miuter. I| could not recall that, but if there is any evidence—— 

Mr. Arens. I should like to refresh your recollection. I lay before 
you now a photostatic copy of the New York Times 

(The witness conferred with his counsel.) 

Mr. Aruens. Of May 25, 1947 entitled “The Dance: Prague 
Festival.” 

A movement, rather late in getting underway but vigorous, nevertheless, has 
been started to see that the American dance is represented at the World Youth 
Festival to be held in Prague from July 20 to August 17, under the auspices of 
the World Federation of Democratic Youth. 

Among the sponsors listed here is a person described as Arthur 
Miller. I lay that before you and ask you if that helps refresh your 
recollection? 

Mr. Miuuer. Well, I would add, of course, that. there were a good 
many other 

The CuatrmMan. Answer the question. 

Mr. Miutier. Mr. Walter, as far as I know I have no memory of it 
but I would not deny that I had done this. 

Mr. Arens. I respectfully suggest that this exhibit be marked and 
appropriately identified and incorporated by reference in the record. 

(The document was marked “Exhibit No. 1” and filed for vie 
record.) 

Mr. Arens. Now, in 1947 did you have difficulty with the De- 
partment of State over an incident in which the Department of ‘state 
refused to sponsor transportation for students and_ participants at- 
tending this World Youth Festival? Do you recall any incident of 
that character? 

Mr. Miter. I don’t, but I would like to say now that in those 
times I did support a number of things which I would not do now. 

The Cuarrman. What things did you support that you would not 
support now? : 

Mr. Mutter. I would not support now a cause or movement which 
was dominated by Communists. 

The CuarrMan. But you did at that time? 

Mr. Mituer. I did, yes. 
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Mr. Arens. Now I lay before you this photostatic copy of the 
New York Times, Wednesday, June 11, 1947, entitled “Miller Fails 
in Plea.” 

Efforts to obtain financial assistance for the project to send Arthur Miller’s 
play, All My Sons, to the Prague Youth Festival this summer proved disappointing 
at a meeting yesterday of theatrical business people and representatives of the 
company. 

There is also in this article reference to an incident which I shall 
now describe by reading another excerpt from the article concerning 
a gathering. 

The gathering adopted the following resolution, recommended by Mr. Miller, 
to be wired to the Department of State: 

“Urge you seriously to reconsider refusal to sponsor availability of transporta- 
tion for students and participants attending World Youth Festival in Prague this 
summer. Tomy knowledge the participants have no special political affiliations.”’ 

I lay that now before you and ask you whether that refreshes your 
recollection and ask you as to your participation in the incident? 

(The witness conferred with his counsel.) 

Mr. Miter. This is of a slightly special nature and I would like 
to make one comment about it. 

Mr. Arens. Please do. 

Mr. Miutrr. It does refresh my recollection. 

Somebody wanted to do my play. I didn’t know who they were 
but I was always in favor of having my plays done. As I recall, there 
was no money to send them over and I wanted to do what I could to 
have that play sent over. 

This particular thing, I believe, was just in the normal course of an 
author's life. I would have done it if they had wanted it to go to 
Australia. 

Mr. Arens. I respectfully suggest, Mr. Chairman, that this 
document be marked and appropriately identified and incorporated 
by reference in the record. 

The Crarrman. It will be incorporated. 

(The document was marked “Exhibit No. 2” and filed for the 
record.) 

Mr. Arens. Did you in this year 1947 sign a statement released by 
the Civil Rights Congress which, among other things, reads as follows: 

The Communist Party is a legal American political party. We see nothing in 
their program, record, or activities either in war or peace to justify the enact- 
ment of the repressive legislation now being urged upon the Congress in an atmos- 
phere of an organized hysteria. 

Do you have a recollection in April of 1947, under the auspices of 
the Civil Rights Congress, in participating in the release of that 
statement? 

Mr. Mitier. Well, I wouldn’t say that I participated in the 
release. 

Mr. Arens. Did you sign the statement? 

‘ ~y Mutter. Sir, I don’t—these things were coming across my 
esk. 

Mr. Arens. I lay before you the document now and see if it re- 
freshes your recollection. It is the Communist Daily Worker of 
Wednesday, April 16, 1947, indicating that 100 prominent Americans 
had issued this statement, including a person described here as Arthur 
a I lay that before you and ask you if that refreshes your recol- 

ection. 
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Mr. Mituer. I see my name here. I will not deny I signed it. 
I just don’t have any recollection of it. 

Mr. Arens. I respectfully suggest, Mr. Chairman, that this docu- 
ment be marked and appropriately identified and incorporated in the 
record by reference. 

The Cuarrman. So ordered. 

Sieg document was marked ‘Exhibit No. 3” and filed for the 
record. 

Mr. Arens. Now I lay before you the Washington Post of Tuesday, 
May 20, 1947, the very year we are considering here. 

Mr. Mruter. I beg your pardon, sir. I wish to establish one fact. 
You say the year that we are now considering? 

Mr. Arens. We are considering the year 1947. 

Mr. Miuuer. I realize that you are doing that but I have stated 
twice now and I want to make mvself clear that the Youth Board 
statement was referring to that issue which was the last application 
of mine, which was denied, and the oath there. 

Mr. Arens. Since you took issue with me on that, let me read to 
you a statement which you made before the Youth Board pinpointing 
it specifically : 

My only point here is that these things have been a public record, I mentioned, 
a year and a half, but actually I received my first passport in 1946 and the same 
holds true on that passport. 

Do you recall making that statement before the Youth Board when 
there was a declination respecting your alleged fitness or unfitness to 
participate in that work? 

(The witness conferred with his counsel.) 

Mr. Mrutsr. I would have to see the context of that statement. 

Mr. Arens. Would you kindly look at it? 

The Cuarrman. I respectfully suggest that the record shows that 
the transcript which he is now examining was supplied to this com- 
mittee as a verbatim transcript by the Youth Board pursuant to a 
subpena which was issued on the board by the committee. 

The Cuarrman. All right. 

Mr. Mitier. What I was referring to here was the question of being 
under the discipline of any Communist movement. I think that was 
the issue in this whole debate here. 

Mr. Arens. That is correct. 

Mr. Miuusr. I said I was not under the discipline of the Com- 
munist Party. 

Mr. Arens. You had not been in 1946 and 1947 and the years 
prior to the time you had the controversy with the Youth Board? 

Mr. Miuusr. That I was not under anyone’s discipline. 

Mr. Arens. Yes. 

Mr. Mitr. I was not implying there that I had never signed any 
petition or been involved, as you are indicating here; that was not 
what I was saying. 3 

Mr. ARENS. Would you kindly look at an advertisement appearing 
in the Washington Post of May 1947, “Rob Communists of Their 
Rights?—Then Yours Go Out the Window, Too.” fe 

t is an advertisement protesting the flagrant violation, punitive 
measures directed against the Communist Party, and signed by a 
number of persons, including one Arthur Miller, identified as a 
playwright. 
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I ask you if you have a recollection of lending your name to that 
cause or movement? 
‘ eg arene I see my name here. I would not deny I might have 
it. 

r. Arens. I respectfully suggest that this document be marked 
and appropriately identified and incorporated by reference in the 
record. 

The Cuarrman. Let it be marked. 
or document was marked “Exhibit No. 4” and filed for the 
record. 
Mr. Arens. In 1947, were you cognizant of the proceedings then 
pens in this country against a Communist agent known as Gerhart 
er? 


Mr. Miuusr. I remember reading about him. 

Mr. Arens. Did you sign a statement in protest of the prosecution 
of Gerhart Eisler? 

Mr. Mutter. I don’t recall that, sir. 

Mr. Arens, I lay before you now a press release of 1947 of the 
Civil Rights Congress protesting the shameful persecution of the 
German anti-Facist refugee, Gerhart Eisler, signed by a number of 

rsons, including a person identified as Arthur Miller, playwright. 

ask you if that refreshes your recollection. 

Mr. Muuusr. I recall this. I would like to say, though, that I did 
sign a lot of things in those days. 

The CHarrMAN. Wait a minute. 

Did you sign that or is that a press release? 

Mr. Mitier. Oh, no—— 

Mr. Arens. That is a press release, Mr. Chairman, indicating the 
names of people who signed it. He has now identified it, or at least 
admitted his signature to the press release. 

Mr. Mixxer. I am not denying being the sponsor of many of these 


things. 

Mr. Argns. I lay before you a passport application—— 

Mr. Miter. At the present time I would not be doing it; that is all. 
This is the only Pernt I want to make. 

Mr. Arens. We will go on up into the years in chronological order. 
We want to stick with 1947 now and then we will move up a little later. 

Now I lay before you the passport application of a person where 
the signature appears Samuel Lipzen but the photograph is that of 
Gerhart Eisler. 

Did you know at the time you oy tga that statement protesting the 

ersecution of Gerhart Eisler that he was a top-ranking agent of the 
emlin in this country and that, among other things for which he was 
being pursued by our Government, was passport fraud? 

r. Mituer. Sir, I would have had no knowledge of that, and in 
those days I would not have had the mood of investigating these 
things at all. I tell you quite frankly, this suited the mood that I was 
in and I would never have gone to any trouble about investigating 
that kind of thing in relation to a cause. st 

Mr. Arens. Did you participate in a statement issued by the Civil 
Rights Congress with reference to Eisler? 

The hysterical atmosphere contrived around the case indicates that this inci- 
dent involving a German Communist kept here against his will is intended as the 
initial phase of a sweeping attack upon the entire labor and progressive movement 
in the United States, 
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Do you recall issuing a statement in conjunction with others under 
the auspices of the Civil Rights Congress in 1947 bearing on this case? 

Mr. Miter. I would like to make another point and that i 

Mr. Arens. Answer first of all whether or not you have a recollec- 
tion. 

Mr. Mriuusr. I don’t recall it. 

Mr. Aregns. Look at this exhibit here and see whether or not it 
helps refresh your recollection. 

Mr. Mitusr. My point is simple. 

Mr. Arens. First tell us whether or not this refreshes your recol- 
section, whether or not you recall participating in the issuance of that 
statement and then go on with your statement. 

Mr. Miter. I i not recall participating in it. I do not deny I 
may have done it. I do not have a memory of these things. It is 
10 Moms ago. 

would just make this simple point, and that is that I would 
have had no knowledge of the details here and they would not have 
been of great interest to me at the time. I was acting not as an 
investigator or as a lawyer, as someone who would be careful to any 
great degree about what he was supporting providing that it met the 
mood of the time that I was living in. 

Mr. Arens. We will get into that proposition a little later. I want 
to know whether or not you can tell us whether you have a recollection. 

Mr. Miuuzer. I do not. 

Mr. Arens. I respectfully suggest that this be marked as an 
exhibit and appropriately identified and incorporated by reference 
in the record. 

The CuarrMan. Mark it a part of the record. 

(The document was marked “Exhibit No. 5” and filed for the 
record.) 

Mr. Arens. Did you during this period which we have been dis- 
cussing, we are beginning in 1947 and coming on right up, did you 
during this period know a man by the name of Millard Lampell? 

Mr. Mutter. I did, yes. 

Mr. Arens. Did Millard Lampell, to your knowledge, recollection, 
solicit you to participate in a movement called Veterans Against 
Discrimination of the Civil Rights Congress? 

Mr. Miter. I would not recall that, sir. I don’t remember that. 

Mr. Arens. Do you recall Millard Lampell enlisting you to join 
in. the movement to attack the House Committee on Un-American 
Activities? 

Mr. Miter. No, sir. 

Mr. Arens. Do you recall an attack on the House Committee on 
Un-American Activities in which you were a participant? 

Mr. Mituer. I would say that in all probability 1 had supported 
criticism of the Un-American Activities Committee. 

Mr. Arens. Would you want to give us a little bit clearer charac- 
terization of what you you mean by the word “criticism” of the 
House Committee on Un-American Activities? 

Mr. Mruuer. I probably would have signed statements opposing 
the committee. 

Mr. Arens. Did you sign statements or lend your name, prestige 
and influence toward a movement to abolish the Committee on Un- 
American Activities? 

Mr. Mier. I have no memory of that. 
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Mr. Arens. I lay before you now a photostatic copy of a letter on 
the letterhead of the Veterans Against Discrimination of Civil Rights 
Congress, Millard Lampell, chairman, who, as the record reflects, has 
been identified as a hard-core Communist, which says: 


The Un-American Committee can and must be abolished. 


Among others, the sponsors include the name of one Arthur Miller. 
I ask you whether or not that refreshes your recollection as to any of 
your activities? 
Mr, Mitier, My connection with this organization was, well, I 
might as well answer your question. 
would say yes. 


Mr. Arens. Mr. Chairman, I suggest that this be marked and — 


appropriately identified and incorporated by reference in the record. 
he CuatrMan. It will be marked. 

(The document was marked ‘Exhibit No. 6” and filed for the 
record.) 

Mr. Argens. Now I lay before you a copy of an announcement of 
a mobilization, a rally, mobilized against the House Un-American 
Activities Committee, held under the auspices of the Civil Rights 
Congress, in which 1, 2, 3, 6 people are to speak at Manhattan Center 
in New York City, 3 of whom have been publicly identified as Com- 
munist agents, including on this list. of people who are to speak at 
this rally to destroy the ite Committee on Un-American Activities, 
one Arthur Miller. 

I ask you whether or not you are the Arthur Miller and whether or 
not you have a recollection of participating in that rally? 

Mr. Muuuer. I am not clear whether I was a speaker or not. 

Mr. Arens. The advertisement would so indicate, would it not? 

Mr. Miiuer. Well, I have found that more than once there was a 
slight use of license, so to speak, and I found myself listed as a speaker 
many times, or several times at least. I recall people saying to me 
that I had made a speech somewhere some weeks ago and | would 
say, ‘‘Where?’”’ I had been a sponsor of something but I had not 
made a speech. 

I don’t recall making that speech. It is quite probable that I 


—— it. 
r. Arens. I respectfully suggest that the document be marked, 
appropriately identified, and incorporated by reference. 

he CuHatrRMAN. It may be marked. 

—_ document was marked “Exhibit No. 7” and filed for the 
record.) 

Mr. Dorie. May I ask what year that is, counsel? 

Mr. Arens. 1947. 

Mr. Kearney. Mr. Miller, on the use of your name on these various 
Fo geamrnglae that held rallies where your name is listed as a speaker, 
did you ever make any protest against the use of your name? 

Mr. Miuuer. I hae occasionally; yes. I would try to find who- 


ever was responsible, which was not always easy. It was always after 

the fact, of course, and there was no way for me to redress the thing. 

I did make remonstrances. . 

_ Mr. Arens. Did you remonstrate the use of your name appearing 

in the public print in connection with a public caravan to come to 
ington to protest the hearings by the House Un-American 
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ot ikon ge age in which they were exposing Communists in 
ollywoo 

r. Mrtuer. No; I would not have protested that. I was sup- 
porting that. ‘ 

Mr. Arens. Did you participate in the caravan? 

Mr. Miuuer. No; I did not. 

Mr. Arens. Do you recall participating in a movement to defend 
Howard Fast? 

Mr. Miter. If I can see the material? 

Mr. Arens. I lay before you now a photostatic copy of a dodger 
of a protest meeting for Howard Fast “and other victims” of the 
House Committee on Un-American Activities, signed by approxi- 
mately a dozen people that are called to action here, including a 
person listed as Arthur Miller, and ask you whether or not you are the 
Arthur Miller? 

Mr. Mriuuer. Yes, and I would like to be permitted to make one 
comment. 

Mr. Arens. We would be very glad to have you do so. 

Mr. Miuxer. That was my opinion at the time. It did reflect my 
opinion that in my experience I know really very little about any- 
thing except my work and my field, and it seemed to me that the 
then prevalent, rather ceaseless, vedo “fon. of artists was creating 
a pall of apprehension and fear among all kinds of people. 

he CuarrMan. But did you know that those very artists were the 
chief source of supply for the funds that were used by the Communists 
in the United States? Did you know that when you were defending 
these people that they were the people who contributed thousands of 
dollars monthly in order to assist in the organization of labor unions 
that were Communist dominated? 

Did you know that? 

Mr. Mittzr. Mr. Walter, I will tell you—— 

The Cuarrman. Or did you not care? 

Mr. Mitzter. Quite frankly, that was not the consideration in 
my mind. The consideration in my mind was that, as far as I could 
see, there was a distinct pall of apprehension and fear. People were 
being put into a state of great apprehension and they were—— 

The CuarrMan. Apprehension of what, Mr. Miller? 

Mr. Mriter. Well, in some cases just punishment and in some 
cases unjust punishment. 

The CuarrMan. Do you know of any artist who was prosecuted as 
a result of any information obtained from these hearings who was 
not a member of the Communist apparatus? 

Mr. Mituer. Quite frankly, sir, that wouldn’t have been the issue 
in my mind, if you are asking me to tell you the truth. 

The Cuarrman. You are talking about the issue in your mind and, 
in view of the fact that you have raised this question repeatedly 
about your mceod, your mind, may I ask you if you changed your 
mind since the revelations concerning Mr. Stalin have been made? 

Mr. Miter. My mind was, I have been in—let me put it this way: 

I suppose that a year has not gone by that I have not altered my 
opinions or beliefs or approach to life, and long before that I had 
shifted my views as to my relations or my attitude toward Marxism 
and toward communism. ; 

The Cuarrman. When did you change your views about Marxism? 





d 
v 
p 
P 
is 
ti 
I 


ort: 


aoe = 








PROCEEDINGS AGAINST ARTHUR MILLER 17 


Mr. Mrtuxr. This is not, I was not, a Saul of Tarsus walking down 
a road and struck by a bright light. It was a slow process that 
occurred over years of really through my own work and through my 
= ee to understand myself and what I was trying to do in the 
world. 

The Cuarrman. This is very interesting to me because within the 
last few hours there came to my office a very prominent lawyer who 
told me of a number of performers who had invoked the fifth amend- 
ment, and they did it largely because they did not want to be placed 
in the position of being an informer, but he said that there now has 
come to them an appreciation that the greatest informer in the world 
is the man who now speaks for the Communists, namely, Mr. 
Khrushchev. It was a very grein | thing, and he said that six of 
these performers now want to come before our committee and testify, 
people who invoked the fifth amendment. 

Mr. Arens. Mr. Miller, this mood that you are talking about to 
defend people in the arts did not strike you apparently in 1945 with 
reference to Ezra Pound, did it? 

Mr. Miuer. I was very troubled by Ezra Pound’s condition and 
to this day I think it is a tragic fact and I could not tell you right now 
a aay cogent way what I think should have been done with Ezra 

ound. 

My instinctive feeling is that he should have been let alone. 

Mr. Arens. You must have changed your mind then since 1945; 
did you not? 

r. Mituer. I probably did, yes. 

Mr. Arens. Let us clear the record. 

Who was Ezra Pound? 

Mr. Miuuer. Who is Ezra Pound? 

Mr, Arens. Who was he? 

Mr. Mutter. Ezra Pound is one of the great poets of this century. 

Mr. Arens. And you, in effect, said in that statement which ap- 
peared in New Masses that he ought to be shot; did you not? 

Mr. Mituzr. I don’t recall such a statement. 

Mr. Arens. Well, let me read it to you. 

Mr. Miuuer. By the way, you didn’t permit me to finish my 
statement. 

Mr. Arens. I beg your pardon; go right ahead. 

Mr. Miter. It happened one night I had bought a new radio 
during the war and I had a shortwave set and I turned on the short- 
wave and there was a voice which I had never heard but which spoke 
perfectly gue American advocating the destruction of the Jewish 
people and justifying the cremation of Jews, and I was quite aston- 
ished because it was such a common American accent, and I waited 
te a end, and it was being broadcast from Italy, and it was Ezra 

ound. 

I think I can be forgiven for feeling slightly perturbed about this 

man, but I will say now, despite that, it is a difficult and hard issue 
to settle, and I think it’s a tragic one and sometimes there are no easy 
answers. 
_ Mr. Arens. Ezra Pound was a poet who, during the war, was issu- 
ing statements and was writing plays and issuing poems which were 
anti-Communist and which were against the interests at that time of 
the United States of America. 
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Is that not the essence of what he did? He was a i 
writer; was he not? es eg dy 

Mr. Miter. Excuse me, sir. I had never had any knowledge of 
Ezra Pound’s views at all, quite frankly, until I heard that cast 
and I realized that this man was a Mussolini propagandist who was 
broadcasting from the Rome radio. 

Mr. Arens. That was in 1945? 

Mr. Miter. Yes. 

Mr. Arens. Before your sympathies were aroused to defend the 
artists, poets, and playwrights who were being brought before this 
committee. Now, is that not correct as a matter of chronology? 

*. Mr. Mruuer. Whether that was before, yes. 

Mr. Arens. Did you not write in New Masses, in effect, criticizing 
those who would defend Ezra Pound on the same basis that you 
defended the Hollywood Ten? 

Mr. MituEr. I would like to see the statement, if I may. 

_ Mr. Arens. I would like to show it to you and I would like to read 
for the record some of the statements. 


Arthur Miller, writing for the New Masses— 


which of course has been identified as the Communist publication 
repeatedly. Perhaps I had better read a good deal of it here so there 
will be no indication of taking anything out of context. 

Mr. Mutter. I trust you. 

Mr. Arens. Now, with that background, and you correct me if I 
make a misrepresentation, Ezra Pound in 1945 was writing poems, 
plays, radio addresses which were anti-Communist and which were 
against the interest of this country, the United States of America, 
was he not? 

Mr. Mituer. There was also a war going on. 

Mr. Arens. That is correct. 

Here is Arthur Miller’s statement in 1945. 


In the belief that Ezra Pound’s trial for treason is of high importance to the 
future direction of American letters, and poetry in particular, I should like to 
offer my commentary on the reaction of five poets and a critic to the Pound case 
in the newspaper P. M. of Sunday, November 25. The majority of the reactions 
are alarming. 

All six agree that Pound’s contribution to literature was of the highest order. 
With this no man can argue. 

If I may be pardoned some nonpoetical language, the boys are cutting the 
baloney pretty thick. Shapiro ought to know that Pound is not accused of not 
“reversing his beliefs’’ but of aiding and abetting the enemy by broadcasting 
propaganda calculated to undermine the American will to fight fascism. And 
Mr. Aiken ought to know by now that Pound did not betray himself to “man in 
the abstract’? but to Mussolini whose victims are, to be sure, now buried and 
abstract, but who was a most real, most unpoetical type of fellow. 


The article winds up: 


In conclusion, may I say that without much effort one could find a thousand 
ts and writers who understand not only why Pound was dangerous and trea- 
sonous, but why he will be even more so if released. In a world where humanism 
must conquer lest humanity be destroyed, literature must nurture the conscience 
of man. A greater calamity cannot befall the art than that Ezra Pound, the 
Mussolini mouthpiece, should be welcomed back as an arbiter of American letters, 
an eventuality not to be dismissed if the court adopts the sentiments of these 
four poets. 


I lay that article now before you appearing in the New Masses, 
and ask you whether or not you are the person who wrote that article 
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in 1945 protesting the position of those who would excuse Ezra 
Pound because he was a poet and an artist? 

Mr. Mitter. Mr. Arens, I would like to make several points here 
which I think are of great importance. 

Ezra Pound was a—in the first place, this was a time of war. He 
was literally and in every conceivable way a traitor and there was 
no question about it, I don’t think, in anybody’s mind. I would 
not now say that I share all these sentiments by any means. This 
is a long time ago. I don’t think I would be quite as virulent about 
it now. 

I, however, can understand quite easily how I could have felt this 
way. I felt this man threatened me personally. I am aJew. He 
was for burning Jews and you will have to pardon my excitement at 
the time if that was the situation. 

Mr. Arens. I want this record to show that I am not undertaking 
by this question to defend Ezra Pound; I am only pointing out by 
this exhibit what would appear to be, absent any explanation, an 
inconsistency at least. 

(Representative Jackson entered the hearing room.) 

Mr. Kearney. Pound was convicted as a traitor and served time? 

Mr. Arens. As were the 12 Communists. 

Mr. Jackson. May I ask him a question? 

The Carman. All right. 

Mr. Jackson. I would like, in view of the witness’ strong words of 
denunciation of Mr. Pound for his expressions of anti-Semitism and his 
understandable resentment of them, did you ever subsequently, and 
perticularly since the denunciation in the Soviet Union of Stalin, 
ever make a public statement denouncing the sl.ocking evidence of 
anti-Semitism in the Soviet Union? 

Mr. Miuzer. I am sorry to say that there was none. I am sorry 
to say something oni tae I was not shocked. This last stuff has 
been no great shock tome. I have had intimate evidence from a man 
I know who had a brother in the Soviet Union and who was, as I 
remember it, the editor or writer for some literary magazine there 
and who this man told me, I can’t remember now because it’s possibly 
3 years ago, 4 years ago, he had completely dropped out of sight and 
was no longer responding to any ak They were two brothers. 

This fellow told me that he thought that he had been the victim 
of purely anti-Semitic things. 

Now I have ceased these kinds of statements, as I said, which were 
befitting the frame of mind I was in. I ceased issuing statements right 
and left except when I am personally involved because I found I was 
being tangled in stuff that I was really not prepared to defend 100 
percent, and I am ashamed to say that I should have and I did feel 

I was not completely ignorant of this, It isn’t a matter of Khrushchev. 
I knew this before Khrushchev. 

Mr. Arens. Did you know it in 1952 when you signed a statement in 
defense of the 12 Communist traitors who were convicted in Foley 
Hoss in New York City? 

r. Miniter. That I would make a differentiation about, quite 
frankly. This is a question which verges on, I don’t know uncer 
what law this prosecution took place. 

Mr. Arens. Under the Smith law, conspiring to overthrow the 
Government of the United States by force and violence. That is 
part of the International Cominform apparatus. 
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Mr. Mriuer. I am opposed to the Smith Act and I am still opposed 
to anyone being penalized for advocating anything. I say that 
because of a very simple reason. 

I don’t believe that in the history of letters there are many great 
books or great plays that don’t advocate. That doesn’t mean that 
& man is a propagandist. It is in the nature of life and it is in the 
nature of literature that the passions of an author congeal around 
issues. 


You can go from war and peace through all the great novels of time. 


and they are all advocating something. Therefore, when I heard 
that the United States Government wanted to pass a law against 
the advocacy without any overt action, I was alarmed because I am 
not here defending Communists, I am here defending the right of an 
author to advocate, to write. 

Mr. Scuerer. Even to advocate the overthrow of this Government 
by force and violence? 

Mr. Miter. I am now speaking, sir, of creative literature. These 
are risks and balances of rakes. 

The CuarrmMan. We will have a recess of about 5 minutes. 

(A short recess was taken with the following committee members 
present: Representatives Walter, Doyle, Willis, Kearney, Jackson, 
and Scherer.) 

(Representative Velde entered the hearing room.) 

The CuarrmMan. The committee will be in order. Proceed. 

Mr. Scuerer. Mr. Chairman, I was asking the witness a question 
which I would like to pursue. 

Witness, counsel asked you about your protesting the prosecution 
of the 12 Communists in Foley Square, and you said that you had 
protested that prosecution and, in explanation of that action on your 
part, you said “I am opposed to the prosecution of anyone for advo- 
eating anything.” Do you recall that you made that statement? 

Mr. Miter. Yes. 

Mr. Scuerer. You understood, did you not, that the 12 Commu- 
nists were prosecuted for advocating, teaching, and urging the over- 
throw of this Government by force and viehoade through unlawful 
means? Now, my question is, do you mean that you would be op- 
posed to the prosecution of anyone today for advocating the over- 
throwing of this Government by force and violence? I cannot draw 
any other conclusion. 

Mr. Miuuer. Mr. Scherer, there is another conclusion which I 
would like to speak on for just one moment. The Smith Act, as I 
understood it and as I understand it now, does lay penalties upon 
advocacy. 

Mr. Scuerer. Upon what? 

Mr. Miuuier. Upon advocacy of beliefs or opinions, and so forth. 
What I felt strongly about then 

Mr. ScHERER. Not opinions. It does not lay any upon opinions. 





Mr. Miter. I am not that close to the text of it, but my under- 
standing of it is that advocacy is penalized or can be under this law. 
Now, my interest, as I tell you, is possibly too selfish, but without 
it I can’t operate and neither can literature in this country, and 1 
don’t think anybody can question that. 

Mr. Scuerer. I am not asking hee about advocacy generally. 

understand your point, 


Mr. Miuer. Yes, sir; but, sir; 
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Mr. Scuerer. I do not understand yours. 

Mr. Mutter. I was trying to make it clear, sir. My point is simply 
that, if there is a penalty upon advocacy, what my protest was about 
was that idea taking hold so that people could say depending upon the 
ideas ruling the society at any byrne time would depend the 
liberty of advocacy of any particular idea at any time. 

In other words, if advocacy of itself becomes a crime, in my opinion, 
or can be penalized without overt action, we are smack in the middle 
of literature, and I don’t see how it can be avoided. That is my 
opinion. That is, where I can understand yours, I ask you to under- 
stand mine. 

Mr. Scuprer. We are not talking about literature. These 12 
Communists were on trial for advocating the violent overthrow of 
this Government by force and violence. 

Does your theory or your belief carry so far as for you to sit here 
today and say that you are opposed to prosecution of any one who 
today would advocate, teach, and urge the overthrow of this Govern- 
ment by force and violence, limiting it to that? Let us leave litera- 
ture out of that. 

Mr. Miuusr. You see, you are limiting it to that. 

Let me put it quite simply. If a man were outside this building 
and telling people to come in and storm this building and blow it up 
or something of that sort, I would say ‘‘Call out the troops.’”’ There 
is no question in my mind about that. That is advocacy, but in the 
Smith Act, as I understand it, it is applicable and can be applied, given 
a sufficient public backing, to literature. 

Now, in my opinion, that cannot be equated with the freedom of 
literature without which we will be back in a situation where people 
as in the Soviet Union and as in Nazi Germany have not got the right 
to advocate. 

Mr. Screrer. Let us go into literature. Let me ask you, do you 
believe that today a Communist who is a poet should have the right 
to advocate the overthrow of this Government by force and violence 
in his literature, in poetry or in newspapers or anything else? 

(The witness confers with his counsel.) 

Mr. Miter. I tell you frankly, sir, I think if you are talking about 
a poem I would say that a man should have the right to write a poem 
just about eg 

Mr. ScHERER. right. 

Mr. Jackson. Let me ask one question. Then I understand your 
position is that freedom in literature is absolute? 

Mr. Miter. Well, I recognize that these things, sir, are not, the 
absolutes are not absolute. 

Mr. Jackson. My interpretation of your position is that it is 
absolute that a writer must have, in order to express his heart, ab- 
solute freedom of action? 

Mr. Mituier. That would be the most desirable state of affairs, I 
say; yes. 

Mr. Scnerer. Even to the extent of advocating the violent over- 
throw of the Government of the United States at this time? 

Mr. Mier. Frankly, sir, I have never read such a book. 

Mr. Scuerer. I did not say you have read it. I am asking you 
what your opinion is with reference to it. : 

Mr. Miuer. I think a work of art—my point is very simple. I 
think that, once you start to cut away, there is a certain common- 
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sense in mankind which makes these limits automatic. There are 
risks which are balanced. The Constitution is full of those risks. 
We have rights, which, if they are violated, are rather used in an 
irresponsible way, can do damage. Yet they are there and the 
commonsense of the people of the United States has kept this in sort 
of a balance. I would prefer any day to say yes, there should be no 
limit upon the literary freedom, than to say you can go up this far 
and no further, because then you are getting into an area where 
people are going to say, “I think that this goes over the line,” and 
then you are in an area where there is no limit to the censorship that 
can take place. 

Mr. Scuerer. Do you consider those things that you have written 
in the New Masses as an exercise of your literary nghts? 

Mr. Miuter. Sir, I never advocated the overthrow of the United 
States Government. I want that perfectly clear. 

Mr. Scuerer. I did not say you did. I want to get what you 
consider literature. 

Mr. Mutter. I didn’t advocate that. I wouldn’t call it especially 
an exercise in freedom. It was simply an effusion of mind. It 
didn’t require a mandate to do it. The Masses was widely circulated. 
Writers were writing for it. Some of the greatest writers today have 
written for the New Masses. 

Mr. Scuerer. Then you believe that we should allow the Com- 
munists in this country to start actually physical violence in: the 
overthrow of this Government before they are prosecuted? 

Mr. Miter. No, sir; you are importing. 

Rs Scuerer. I cannot draw any other conclusion from what you 
said. 

Mr. Miter. You fail to draw a line between advocacy and essence. 
Our law is based upon acts not thought. How do we know? Any- 
body in this room might have thoughts of various kinds that could 
be prosecuted if they were carried into action, but that is an entirely 
different story. 

Mr. Veupr. May I say something here? As you sit in this room 
in your present mood, are you opposed to the Smith Act? Would you 
advocate its repeal? 

Mr. Miter. Sir, I have not got the Smith Act in front of me. I 
could tell you my sentiment as it relates to the Smith Act. I take 
responsibility for that opinion. In other words, I am opposed to the 
laying down of any limits upon the freedom of literature, and I am 
opposed to it because I think that that way lies a kind of repression of 
literature which is disastrous. 

In the Soviet Union there has been nothing written of any value in 
25 years. You cannot lay down those limits und expect that they 
will just go that far. 

Mr. Veupe. I understand. In my opinion, you have a perfect 
right to advocate the repeal of the Smith Act if you want to. 

Mr. Mitusr. I am just making one mitigation. I don’t know the 
Smith Act well cen for me to sit here under oath and say that I 
am opposed to every single word in it. I couldn’t do that because I 
don’t believe I have ever read the thing: . All I know is that that pro- 
vision, according to the widest publication of the press, is in it, and I 
would be opposed to that provision. 
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Mr. Vetpe. In any event, Mr. Miller, you have not had a change 
of heart since 1947, during the trial of the 12 Communists? 

Mr. Miter. In relation to censorship, I have always had the same 
opinion. 

Mr. Scuerer. This is not censorship. 

Mr. Mutuer. Perhaps I used the word closely, but in relation to 
the limitation of the artist’s right in society, I am opposed to it. 

Mr. Scuerer. All of us believe in freedom. 

Mr. Kearney. You are putting the artist and literature in a pre- 
ferred class. 

Mr. Miter. I thought we were going to get to this and it places 
me in a slightly impossible position, and I would be lying to you if I 
said that I didn’t think the artist was, to a certain degree, in a special 
class. The reason is one simple and maybe nisaien heads if you are 
asking me what I think, I will tell you. 

Mr. Jackson. One brief question. 

The CuarrMan. Let him finish that question. 

Mr. Miter. I would like to answer Mr. Kearney. 

Mr. Jackson. Very well, sir. 

Mr. Miuuer. Most of us are occupied most of the day in earning a 
living in one way or another. The artist is a peculiar man in one 
respect. Therefore, he has got a peculiar mandate in the history of 
civilization from people, and that is he has a mandate not only in his 
literature but in the way he behaves and the way he lives. 

Mr. Scuerer. He has special rights? 

Mr. Kearney. Please. 

Mr. Mituer. I am not speaking of rights. 

Mr. Kearney. I would like to have the question I asked answered. 

The CuatrMan. He is trying to answer. 

Mr. Kearney. There are interruptions. 

Mr. Miutsr. The artist is inclined to use certain rights more than 
other people because of the nature of his work. 

Most of us may have an opinion. We sit once or twice a week or 
we may have a view of life which on a rare occasion we have time to 
speak of. That is the artist’s line of work. That is what he does all 
day long and, consequently, he is particularly sensitive to its limita- 
tions, 

Mr. Kearney. In other words, your thought as I get it is that the 
artist lives in a different world from anyone else. 

Mr. Miuuser. No, he doesn’t, but there is a conflict I admit. I 
think there is an old conflict that goes back to Socrates between the 
man who is involved with ideal things and the man who has the 
terrible responsibility of keeping things going as they are and protect- 
ing the state and keeping an army and getting people fed. 

Mr. Arens. Now, Mr. Miller, in June of 1947, did you participate 
in a call of cultural leaders for a bill of rights conference to be held in 
the Henry Hudson Hotel in New York City? 

(The witness confers with his counsel.) 

Mr. Arens. Do you recall participating in that call for the con- 
ference? 

Mr. Miter. I beg your pardon, sir, I was just talking. 

Mr. Arens. Did you in 1949 in June participate in a call for a 
conference on civil liberties, civil rights, to be held in the Henry 
Hudson Hotel in New York City? 
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- Mr. Minter. What year was this? © 

Mr. Arens. 1949. 

Mr. Mrmr. Could I see that? 

Mr. Arens. Yes; I lay before you this call to conference which, 
among other things, charges the FBI with being peeping Toms and 
using paid informers and going into every lodge, e, church, politi- 
cal meeting, and labor organization; something has to be done about 
it so you have a call to conference in New York City in 1949. Do 
you recall that [handed]? The name Arthur Miller appears there as 
one of those who is attacking the FBI. 

Mr. Miuuier. I wouldn’t deny having done this. 

Mr. Arens. Do you recall attending the conference? 

Mr. Miuter. I don’t believe I did, sir. 

Mr. Arens. At the conference, according to the New York Times, 
there was a resolution introduced for the purpose of defending all the 
victims of the Smith Act about which we have been talking, but the 
conference decided it would not defend all the victims of the Smith 
Act; it would not defend the Trotskyites. 

According to this article, Paul Robeson, who was there, said: 

In speaking for denial of civil liberties to the Socialist Workers Party, Mr. 
ie asked the conference, “Would you give civil rights to the Ku Klux 

n 

“No,” chorused the delegates. 

“These men are the allies of fascism who want to destroy the new democracies 
of the world,” the singer shouted. ‘‘Let’s not get confused. They are the enemies 
of the working class.” 

According to this article in the New York Times, July 18, 1949, 
this civil-rights conference in which you participated in setting up, 
or to which you lent your name, would deny civil liberties to the 
Trotskyites although they would give them to Communists. 

Do you recall the position of the Civil Rights Congress as reported 
by the New York Times in 1949? 

Mr. Mituer. I recall. I would say that I would have signed this 
but I would add now that, first of all, it was not my speech you just 
quoted. It was someone else’s. 

Mr. Arens. I understand. I just asked you whether or not you 
were there. 

Mr. Miter. I would have to say as well that this did not represent 
my view then. 

Mr. Arens. Did you protest this position? 

Mr. Miller. Well, I didn’t protest here but I was very put out 
that anyone who had been prosecuted in that sort of way should not 
be defended. 

Mr. Arens. Were you present at the session? 

Mr. Miuusr. I don’t believe so, sir. I don’t believe I was there. 

Mr. Arens. Did you remonstrate with the leadership of this Civil 
Rights Congress? 

r. Mrituer. I did not know about this position at the time be- 
cause it was a general lapse of interest in what was going on, but I 
would say the degree of responsibility that is implied in my signing 
that thing, and I think it was wrong. I think that the Trotskyites or 
anybody else who suffered the penalties of a law should be defended 
regardless of opinion if he is brou,-ht up for prosecution under that law. 

ir ArgEns. Did you learn of the position of this Civil Rights Con- 
gress that civil rights are for everybody including the Communists 
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but not for Trotskyites?. Did you learn of it at any time before I just 
read it to you? 

Mr. Miter. I couldn’t recall that. I think I have set forth my 
position on that. 

Mr. Arens. Did you learn of the attacks by the Civil Rights Con- 
_ “ony the Federal Bureau of Investigation as fascism, American 
style 

Mr. Mriiusr. I don’t recall anything of that kind. 

Mr. Arens. Now, did you know a man by the name of Kazan? 

Mr. Mituer. I did. 

Mr. Arens. What was your relationship with Mr. Kazan? 

Mr. Miuuzr. He was the director of two of my plays. 

Mr. Arens. And was he subsequently eapveed | as a Commumsst? 

Mr. Miuuer. I believe so; yes. 

Mr. Arens. And did he su uently testify and admit that he had 
been a Communist, and identified before an agency of his Government 
people whom he had known as members of the conspiracy? 

Mr. Miuuer. Yes. 

Mr. Arens. And did you then in 1953 criticize Mr. Kazan as a 
renegade intellectual? 

Mr. Miuter. No. 

Mr. Arens. As an informer? 

Mr. Miter. No. 

Mr. Arens. Did you protest the position of Kazan when he testi- 
fied before his Government and said, in effect, he had been a Com- 
munist, and identified people as Communists? 

Mr. Mruuer. I have never made the statement zbout Elia Kazan’s 
testimony in re 

Mr. Arens. Did you at any time to any person level a criticism at 

because of his testimony before a committee of his Government 
in which he identified people as Communists? 

Mr. Miter. I discussed Kazan’s testimony, or not his testimony. 
I didn’t know what his testimony was exactly, but I have discussed 
him with 1 or 2 people in a life. 

Mr. Arens. Just answer the question. After Kazan had been your 
producer, worked with you in your plays and came down to Washing- 
ton and testified before a congressional committee, ‘““Yes, I have been a 
Communist.. Yes; I identify so-and-so and so-and-so as people who 
were in the conspiracy with me,” did you criticize him for that posi- 
tion? Did you break with him? 

Mr. Mriuter. Are you asking me whether I broke with him? Is 
that the question? 

Mr. Arens. The question is pretty clear, I believe. What was 
your position with reference to Kazan after he testified before a con- 
gressional committee? 

Mr. Miter. You are putting two things together. 

Mr. Arens. Take them one by one, any way Ri want to. 

Mr. Mituer. The fact is I-broke with him, although that word is 
not descriptive of my act. 

Mr. ArEns. We will use the word “disassociate,” then. 

Mr. Mutter. I am not at all certain that Mr. Kazan would have 
directed my next play in any case.. I am not one to go about in the 
streets Pr pe my private business, and the public or whoever 
is interested would not know that perhaps other elements had come 
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into this situation which have absolutely no political interest, and I 
would venture to say have no interest for this committee. The fact 
is that he did not direct any more of my plays. It may be in the 
future he will. I have said that in the New York Post, I believe. 
I believe I said that. I hesitate to take the brunt of this kind of 
characterization, so to speak, not really for political reasons but 
because there are private reasons involved here which I don’t believe 
are of interest here. 

Mr. Doyte. Mr. Chairman, may I interrupt? I do not think we 
should take the time of this committee to have this witness put in a 
position where he tells about his private business. 

The CHarrMan. Well, of course not. He is volunteering this 
statement. 

Mr. Doyte. I do not think we should let him volunteer these 
confidential matters of his business and profession. They are not a 
concern of this committee. 

The Caarrman. That is right. 

Mr. Doyte. I object to that procedure. I do not think we have any 
business leaving this witness in that position. 

The CuarrMaNn. There is no disposition to do that. 

Mr. Dore. Let us stop it then and go to the issue. 

The CuHarrMan. All right. 

Answer the question. 

Mr. Arens. The question is, Did you attack Kazan because he 
broke with the Communist Party and testified before a congressional 
committee? 

Mr. Miter. I stated earlier, sir, that I have never attacked Kazan. 
I will stand on that. That is it. 

Mr. Arens. That is the answer, then. Did you join with others in 
protesting the enactment of the Internal Security Act in 1950? 

Mr. Miuuer. I don’t even remember what the act was, to tell you 
the truth, and I am not prepared to deny or affirm it. You will have 
to show it to me. If it seems familiar, 1 will identify it. 

Mr. Arens, Were you an initiating sponsor of an emergency defense 
conference held in New York City in 1952 for the purpose of protesting 
the enforcement of the Internal Security Act? 

Mr. Mriuer. [ have no recollection of it whatever. 

Mr. Arens. Now, do you recall in 1948 the proposed visit of the 
Red Dean of Canterbury to the United States and any participation 
you may have had as a part of the welcoming committee? 

Mr. Miuter. Are you asking me whether | did that? 

Mae) Arens. Yes, sir. Do you recall it? Do you have a recollection 
of it? 

Mr. Miter. I don’t, but I probably did it. That is my answer. 

Mr. Arens. Were you a member of the National Council of Arts, 
Sciences, and Professions? 

Mr. Miter. Yes. 

Mr. Arens. Did you know at the time that you were a member 
of this of its Communist control and leadership? 

Mr. Miuuer. Well, I suspected that the Communists were in 
control of it. I couldn’t say that I knew it. 

Mr. Arens. Excuse me. Did you protest at any time the control 
of the organization by the Communist Party? 
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Mr. Miter. In itself as such, no, but I did have actually no 
contact with these people excepting as I was being circulated for my 
name and various things and my participation in the Waldorf Peace 
Conference. Beyond that I don’t r having any business with 
them. I would have from time to time perhaps taken issue on some 

articular thing with some person or other but I wouldn’t have 
lodged a format protest. I didn’t lodge a formal protest. 

Mr. Arens. Did you lend your name as a sponsor of the peace 
parleys of the World Congress for Peace held in Paris? 

Mr. Miuuer. I don’t believe that that is accurate. It is the only 
one that I actually believe I had nothing to do with. 

Mr. Arens. I lay before you now a agen ere copy of that organ- 
ization World Congress for Peace to held in Paris. Among the 
sponsors listed there is a person by the name of Arthur Miller. I ask 
you whether or not you have a recollection of that [handing]. 

Mr. Miter. The reason that I doubt this—I am not willing to 
swear that this is not so, but the reason that makes me doubt it is 
that while I have supported such causes without question, whenever 
the issues got—and there were several times which I can’t pinpoint 
now, but I just vaguely remember where something was going to be 
carried into the international sphere, I would like to make the point 
that there I was loath and I think there is no case that I would say 
I was ready to support criticism of this country abroad. I want to 
just amplify that for 1 second. It is very important to me because 
it does make a difference to me. This is involved in this because it is 
an international — and it is usable in Europe. 

After the denial of my passport by the State Department, I was 
literally besieged by foreign newspapermen. Many of them, as far 
as I know they were all from non-Communist and most of them in the 
country I know little about, France. They were from the rightist 
press and from the center press. They were after me to the point 
where I had to go to my home in Roxbury and hide out there because 
they wanted me to carry on a fight about this in the European press 
against the United States, and I refused to do it and I refused to do 
it for a good reason, and that is that, whatever I may have supported 
and however it looks, I do draw a line between criticism of the United 
States in the United States and before foreigners. 

The CHarrmMan. Do I understand that representatives of the 
foreign press 

Mr. Miuuer. In New York, 

The Cuarrman. In New York tried to prevail upon you to attack 
Pow gt emg for publicity purposes in the nations they came 

rom 

Mr. Miter. Sir? 

The CuarrMan. Are those people still employed in this country? 

Mr. Miter. I wouldn’t know. I would have no way of knowing. 
The statement is slightly extreme, sir, as compared to the facts. 
I don’t think it needs me to say that the passport denial business is 
widely publicized in Europe, and many of these people feel disabled 
in the face of the Communist mockery of democratic institutions 
when they try to defend this, and many of them feel, I am sure, that 
it is an unwise policy in many cases, especially someone—not only in 
my case, but I think there was a question of a visa for Graham Greene 
once. 
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The Cuarrman. I am talkiag about a particular thing because I 
think that those people ought not to be permitted to work in this 


country. 

Mr. Miter. I am just telling you what I know. That is that they 
were eager, as a matter of fact the brunt of their tone and of their 
method of talking to me on the telephone was to aggravate this thin 
into an international issue of sorts, and I refused to do it because 
don’t believe, in other words, that anybody in Europe has got any- 
thing to teach us much in that regard, and it was a dishonest thing, 
it would have been a dishonest thing for me to have done. I felt very 
deeply about it. I felt very hurt about it because I believe I am a 

representative of this country abroad and my plays are shown 
ev here where there is a theater abroad. 
. Argns. Do you have that position with respect to Red China? 

Mr. MuuEr. t position? 

Mr. Arens. The position that you did not want to participate in 
anything affecting international relations. 

r. Minter. No. In the last few years I would not participate in 
anything that was a Communist front of any kind. 

r. ArEns. Did you participate in a movement to embrace Red 
China by this country? 

Mr. Miuter. I recall nothing of the kind. 

Mr. Arens. I lay before you a photostatic copy of a document 
called Far East Spotlight for Friendship with New China, calling for 
friendship cargoes to New China, a launching dinner; and the sponsors 
of the dinner or those who sent personal macemngye of support include 
one Arthur Miller. I ask you if that refreshes your recollection 
fhanded]. 

Mr. Miter. This was, as it says here: 


The China Welfare Appeal, a new relief drive to aid the Chinese people, 


It was headed up by Madame Sun Yat-sen, widow of the founder of 
the Chinese Re ublic. My recollection of this would be that, on the 
basis of its relief which is not what I was talking about a moment ago 
at all, I would have supported it. 

Mr. Veutpr. What was the date of that? 

Mr. Arens. May 1949. 

Did you support the China Welfare Appeal in the propaganda 
statement which they issued over the country: 

Not only has the export of medical supplies from the United States been made 
subject to burdensome restrictions and procedures, but a virtual embargo has been 
placed on all shipments to China. e history of such restrictions shows that 
they did not begin with recent events in Korea. 

I lay before you a photostatic copy of a letter on the letterhead of 
the China Welfare Appeal, and ask you whether or not, although your 
name appears here on the letterhead, you lent yourself knowingly to 
that cause and movement? 

Mr. Miner. You say my name does cf tome on the letter? 

Mr. Arens. This is the reverse page. It had to be photostated on 


both sides. The name of Arthur Miller appears there [handed]. 

Mr. Mier. It is the China Welfare Appeal. As I recall, there 
was a need for medicines and penicillin, et cetera, which they weren’t 
permitted to buy or something of that sort. I did support this. 











PROCEEDINGS AGAINST ARTHUR MILLER 29 


Mr. Arsens. Did also support the Joint Anti-Fascist Refugee 
Committee in the Spanish Ref Appeal for which funds were 
solicited and transmitted to the Communists in Spain in 1949, and 
again in 1951? 

Mr. Miuuzr. This is not in mitigation of these other things. I 
think the Spanish case is quite different, however. I have always 
been, since my student days, in the thirties, a partisan of Republican 
Spain. I am quite proud of it. I am not at all ashamed. I think a 
democracy was destroyed there. I would have carried through pretty 

enerally my feelings of the thirties into the forties, as regards the 
panish Civil War refugees. 

Mr. Arens. Now, do you recall, in view of your observations re- 
specting your plays being played abroad, coauthoring a play Listen 
ae | gy me nee 

r. Mituer. Coauthoring a play? 

Mr. AreEns. Yes, sir. 

Mr. Miuuer. No; I don’t. 

Mr. Arens. Or do you recall authoring a play Listen My Children? 

Mr. Miuiuer. What year would this have been? 

Mr. Arens. 1939. 

Mr. Miter. 1939? 

Mr. AreEns. Yes, sir; with Norman Rosten? 

Mr. Mituer. Oh, yes. Yes; I do. 

Mr. Arens. I lay before you now an original document in hand- 
writing which we procured from the Library of Congress as the docu- 
ment there for the a of copyright. Could you tell us whether 
or not that is your handwriting, or Rosten’s handwriting of this play 
which was there for copyrighting? 

Mr. Mier. It isn’t mine. 

Mr. Arens. Did you coauthor with Rosten this play? 

Mr. Miter. I did. 

Mr. Arens. I would like to read you part of this play. 

Mr. Miter. I beg your pardon, sir. 

Mr. Arens. Yes? 

Mr. Miter. My recollection is clear now. I wrote a sketch about 
when I had been on relief in—well, when I got out of college. It was 
not long after. 

Mr. Dorie. What year was that that you got out of college? 

Mr. Miter. I uated in June of 1938. 

Mr. Doyte. 1938? 

Mr. Mitter. And I subsequently got on to the Federal writers, 
Federal theater project, and I wrote a farcical sort of a play about 
standing and waiting in a relief office, and that was, I think, what you 
are referring to. It was a one-act sketch which was later amplified. 
Nothing ever came of it, I am glad to say. 

Mr. Arens. Did you know that Norman Rosten was a Communist 
when you collaborated with him in the play Listen My Children? 

Mr. Mitter. I wouldn’t know anything about that. 

Mr. Arens. In 1936 he was publicly identified in the Daily Worker 
as @ member of the Young Communist League. 

Mr. Mitter. I wouldn’t make a comment about that. I wouldn’t 
know anything about it. I would be inclined strongly to say that it 
wasn't true. 
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Mr. Arens. Let me lay before you a photostatic copy of the Com- 
munist Daily Worker of December 10, 1936, a public proclamation. 

Mr. Miuter. I can’t prove as to whether he was a Communist or 
not. It is impossible. 

Mr. Arens. I asked if you knew. If you do not know, that is the 
answer. 

Mr. Mituuer. By the way, I would add that that doesn’t mean he 
was a Communist, does it? 

Mr. Arens. If he was a member of the Young Communist League? 

Mr. Miter. I am just asking a question. 

Mr. Arens. Did Listen My Children pertain to congressional 
investigating committees? 

Mr. Miter. If it did, then it is not what I am talking about. 
What I am talking about is another thing. This is a long time ago. 

Mr. Arens. Let me read: 

Curtain slowly opens. The committee members are engaged in activity of an 
extraordinary variety, amid an equally extraordinary environment. Profuse 
flag bunting over the walls. There are several huge clocks ticking ominously, 
Also a metronome which is continualy being adjusted for tempo change. 


Secretary, at desk, pounds typewriter and, as alarm clock rings, she feeds the 
committeemen spoonfuls of castor oil. * * * 


In center of room, in rocker, sits a man. He is securely tied to chair, with a 
gag in his mouth and a bandage tied over his mouth. Water, coming from a pipe 
near ceiling, trickles on his head. Nearby is a charcoal stove holding branding 
irons. Two bloodhounds are tied in the corner of room, 

Was that the play that you coauthored with Norman Rosten? 
Is that an accurate description of the play Listen My Children? 

Mr. Mituer. I would say that I find it amusing. I don’t see what 
is so horrific about that. I think it is a farce. I don’t think any- 
body would take it seriously that way. 

The CuarrMan. It is a little corny. 

Mr. Mituer. I was not, by the way, the author of that scene. I 
am saying this out of a kind of professional jealousy of my own 
writing. 

Mr. Arens. Was it likewise just a little farce, your play You're 
Next, by Arthur Miller, attacking the House Committee on Un- 
American Activities? 

Mr. Mitter. No, that would have been quite serious. 

Mr. Arens. Did you know that the play, You’re Next, by Arthur 
Miller, attacking congressional investigating committees, was repro- 
duced by the Communist Party? 

Mr. Mitter. No; I have no knowledge of it. 

Mr. Arens. I lay before you now a photostatic copy of the 
Communist Daily Worker of New York, Wednesday, June 18, 1947: 

New York State Communist Party Building Congress—Program— 


including You’re- Next by Arthur Miller, 
Mr. Miter. Sir, you can’t tax me with that. 
Mr. Arens. I ask you only whether or not you knew it, sir. 
Mr. Miter. I did. not know it, and I say that you can’t tax me 


with that. My plays have gone all over the world by all kinds of 
paren including the Spanish Government theater where Death of a 

alesman has run longer than any modern play in history. I take no 
more responsibility for who plays my plays than General Motors 
can take for who rides in their Chevrolets. It is impossible. You 
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can’t do that.. I am nota policeman to say you can do this or not. 
lays are produced and people produce them. 

Mr. Scuerer. Before the Communist Party would use such a play 
it had to follow the-Conimunist line? 

Mr. Miuier. Nothing in my life was ever written to follow a line. 
I will go into that if you will. 

Mr. Arens. In view of your observations respecting your plays 
abroad, did you donate the rights of your play, All My Sons, to the 
Polish League in Poland? 

Mr. Miuuer. Polish League of what? 

Mr. Arens. League of Women in Poland, in 1947, September. 

Mr. Mutter. I don’t remember it, but I will tell you this: You can’t 

t any money out of Poland; and you can’t get any money out of 

ussia; and you can’t get any money out of any place on the other side 
of the Iron Curtain. It is quite possible—I have no recollection of 
it at all—that they simply took the royalties that were probably not 
even there and applied them to this fund. I have no communication, 
to my knowledge, from anybody. 

Mr. Doyuz. May I ask whether there is an identification of that, 
that the Polish League of Women is a Communist organization? 

Mr. Arens. Yes, sir; a branch of the Congress of American 
Women. I should like, if you please, sir, if it would refresh your 
recollection, to read you an article appearing in the Daily Worker, 
September 29, 1947. 

Mr. Miuier. You say the Congress of American Women. Yes, 
they asked me to do this on the basis of a relief drive that they were 
having for the Polish children. 

Mr. Arens. Then you have a recollection of donating the royalties 
of your play? 

Mr. Mruuer. I just said so, sir. 

Mr. Arens. Now, I believe you alluded a few moments ago to your 
play The Crucible; is that correct? 

Mr. Miter. Crucible. 

Mr. AreEns. Yes, sir. 

Mr. Miuuer. Yes. 

Mr. Arens. Are you cognizant of the fact that your play The 
Crucible with respect to witch hunts in 1692-was the case history of a 
series of articles in the Communist press drawing parallels to the 
investigations of Communists and other subversives by congressional 
committees? 

Mr. Miter. I think that was true in more than the Communist 
press. I think it was true in the non-Communist press, too. The 
comparison is inevitable, sir. 

Mr. Arens. What have been your activities or associations with 
Howard Fast? 

Mr. Miter. In what respect? 

Mr. Arens. Do you know him? 

Mr. Miuter. I have met him. 

Mr. Arens. How long do you know him? 

Mr. Miter. I don’t know how to describe that. 

Mr. Arens. Well, have you collaborated with him? 

Mr. Miter. Collaborated with him? 

Mr. Arens. Yes, sir. 

Mr. Miuter. No, sir. 


ute 
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Mr. Arens. Are you cognizant of the:promotion of yourself by 
Howard Fast? _ 

Mr. Miter. No. 

Mr. Arens. I lay before you a copy of the Communist Daily 
Worker of November 8, 1955, ‘I Propose Arthur Miller as the Ameri- 
can Dramatist of the Day, by Howard Fast.” ‘Were you cognizant 
of his promotion cf yourself‘as the dramatist of the day? 

Mr. Miuier. Let me say one thing about that sort of ors The 
appreciation of dramatic values by people who have behind them an 
attachment, a remorseless attachment to the’ political line, is of 
no import to me. I don’t believe it when they are inst me and 
I don’t believe it when they are for me. In this case | take no com- 
pliment out of this for one simple reason. ‘That is, it happens that 
the Crucible, which, by the way, I began thinking about in 1938 and 
which they now say was written about the Rosenbergs about whom 
I had not heard when I started to write this play, it happened that 
the line in that play coincided at that moment. I have another 
example of that to which I will go into. This is not literary or dra- 
matic criticism. This is a political article. You are taxing me with 
what he says. Now, the next play, as with Death of a Salesman 
which they called a decadent piece of trash in the Daily Worker, the 
were against it. I am not going to guide myself by what they think 
or don’t think. From time to time I am sure Howard Fast or similar 
critics of plays have praised or blamed one or another of a hundred 
writers, all of whom you can’t tax with that criticism. It isn’t fair. 

Mr. ArEens. Now, your present application for a passport pending 
in the Department of State is for the purpose of traveling to England; 
is that correct? 

Mr. Mituer. To England, yes. 

Mr. Arens. What is the objective? 

Mr. Mituer. The objective is double. I havea production which 
is in the talking stage in England of A View From the Bridge, and I 
will be there to be with the woman who will then be my wife. That 
is my aim. 

r. ARENS. Have you had difficulty in connection with your play, 
A View From the Bridge, in its presentation in England? 

Mr. Mixer. It has not got that far. I have had the censor in 
England giving us a little trouble, yes, but that is general. A lot of 
American plays have that difficulty. 

Mr. ArEens. Do you know a person by the name of Sue Warren? 

Mr. Mituer. [| couldn’t recall at this moment. 

Mr. Arens. Do you know or have you known a person by the name 
of Arnaud D’Usseau, D-’-U-s-s-e-a-u? 

Mr. Mituer. I have met him. 

Mr. Arens. What has been the nature of your activity in connec- 
tion with Arnaud D’Usseau? 

Mr. Mituer. Just what is the point? 

Mr. Arens. Have you been in any Communist Party sessions with 
Arnaud D’Usseau? 

Mr. Mituer. I was present at meetings of Communist Party 
writers in 1947, about 5 or 6 meetings. 

Mr. Arens. Where were those meetings held? 

Mr. Miter. They were held in someone’s apartment. I don’t 
know whose it was. 
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‘Mr. Arens. Were those closed party meetings? 

Mr. Miner. I wouldn’t be able to tell you that. 

Mr. Arens. Was anyone there who, to your knowledge, was not a 
Communist? 

Mr. Miter. I wouldn’t know that. 

Mr. Arens. Have you ever made application for membership in 
the Communist Party? 

Mr. Miter. In 1939 I believe it was or in 1940 I went to attend 
a Marxist study course in the vacant store open to the street in my 
neighborhood in Brooklyn. I there signed some form or another. 

Mr. Arens. That was an application for membership in the Com- 
munist. Party; was it not? 
AP at Miter. I would not say that. I am here to tell you what I 

ow. 

Mr. Arens. Tell us what you know. 

Mr. Miuuer. This is now 16 years ago. That is half a lifetime 


away. I don’t recall and I haven’t been able to recall and, if I could, ‘ 
I would tell you the exact nature of that application. I understood ne 
then that this was to be, as I have said, a study course. I was there oa 
for about 3 or 4 times perhaps. It was of no interest to me and I & 
didn’t return. Oo: 
Mr. Arens. Who invited you to attend? Q) 
Mr. Miter. I wouldn’t remember. It was a long time ago. al 
Mr. Arens. Tell us, if you please, sir, about these meetings with e 
the Communist Party writers which you said you attended in New 2 
York City. ti 
Mr. am I was by then a well-known writer. I had written =f 
All My Sons, and a novel Focus, and a book of Reportage about ol 
Ernie Pyle and my work with him on attempting to make the picture 0 
the Story of GI Joe. I did the research for that, so that by that ne 


time I was quite well known, and I attended these meetings in order 
to locate my ideas in relation to Marxism because I had been assailed 
for years by all kinds of interpretations of what communism was, what 
Marxism was, and I went there to discover where I stood finally and 
completely, and I listened and said very little, I think, the 4 or 5 
times. 

Mr. Arens. Could I just interject this question so that we have it 
in the proper chronology? What occasioned your presence? Who 
invited you there? 

Mr. Miuuer. I couldn’t tell you. I don’t know. 

Mr. Arens. Can you tell us who was there when you walked into 
the room? (1) 

Mr. Mutter. Mr. Chairman, I understand the philosophy behind 
this question and I want you to understand mine. 

When I say this, I want you to understand that I am not protectin 
the Communists or the Communist Party. I am trying to and I wi 
protect my sense of myself. I could not use the name of another 
person and bring trouble on him. These were writers, poets, as far 
as I could see, and the life of a writer, despite what it sometimes seems, 
is pretty tough. I wouldn’t make it any tougher for anybody. I 
ask # oa not to ask me that question. 

(The witness confers with his counsel.) 


OF 
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Mr. Miter. I will tell you anything about myself, as I have. 
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Mr. Arens. These were Communist Party meetings, were they not? 

Mr. Muter. I will be perfectly frank with you in anything relating 
to my activities. I take the responsibility for everything I have ever 
done, but I cannot take responsibility for another human being. 

Mr. Arens. This record shows, does it not, Mr. Miller, that these 
were Communist Party meetings? 

(The witness confers with his counsel.) 

Mr. Arens. Is that correct? 

Mr. Mitier. I understood them to be Communist writers who 
were meeting regularly. 

Mr. Arens. Mr. Chairman, I respectfully suggest that the witness 
be ordered and directed to answer the question as to who it was that 
he saw at these meetings. 

Mr. Jacxson. May I say that moral scruples, however laudable, 
do not constitute legal reason for refusing to answer the question. I 
certainly endorse the request for direction. 

Bi CHAIRMAN. You are directed to answer the question, Mr. 
Miller. 

Mr. Mitirr. May I confer with my attorney for a moment? 

(The witness confers with his counsel.) 

Mr. Mituer. Mr. Walter, could I ask you to postpone this question 
until the testimony is completed and you can gage for yourself? 

The CHarrMan. Of course, you can do that, but I understand this 
is about the end of the hearing. 

Mr. Arens. This is about the end of the hearing. We have only 
a few more questions. The record reflects that this witness has 
identified these meetings as the meetings of the Communist writers. 

In the jurisdiction of this committee he has been requested to tell 
this committee who were in attendance at these meetings. 

Mr. Doyue. If I understand the record, the record shows that he 
answered that he did not know whether there were any non-Commu- 
nists there, or not. I think the record so shows. 

Mr. Mruuter. I would like to add, sir, to complete this picture, 
that I decided in the course of these meetings that I had finally to find 
out what my views really were in relation to theirs, and I decided 
that I would write a paper in which, for the first time in my life, I 
would set forth my views on art, on the relation of art to polities, on 
the relation of the artist to politics, which are subjects that are very 
important to me, and I did so and I read this paper to the group and 
I discovered, as I read it and certainly by the time I had finished with 
it, that I had no real basis in common either philosophically or, most 
important to me, as a dramatist. I can’t make it too weighty a thing 
to tell you that the most important thing to me in the world is my 
work, and I was resolved that, if I found that I was in fact a Marxist, 
I would declare it; and that, if I did not, I would not declare it, and 
I would say that I was not; and I wrote a paper and I would like to 
give you the brunt of it so that you may know me. 

The CHarrMAN. Have you got the paper? 

Mr. Mituer. I am sorry, sir. I think it is the best essay I ever 
wrote, and I have never been able to find it in the last 2 or 3 years. 
I wish I could. I would publish it, as I recall it, because it meant so 
much to me. It was this: that great art like science attempts to see 
the present remorselessly and truthfully; that, if Marxism is what it 
claims to be, a science of society, that it must be devoted to the 
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objective facts more than all the philosophies that it attacks as being 
untruthful; therefore, the first job of a Marxist writer is to tell the 
truth, and, if the truth is opposed to what he thinks it ought to be, 
he must still tell it because that is the stretching and the straining 
that every science and every art that is worth its salt must go through. 

I found that there was a dumb silence because it seemed not only 
that it was non-Marxist, which it was, but that it was a perfectly 

idealistic position, namely, that first of all the artist is capable of see- 
ing the facts and, secondly, what are you going to do when you see 
the facts and they are cea opposed to the line? The real Marxist 
writer has to turn those facts around to fit that time. I could never 
do that. I have not done it. 

I want to raise another point here. I wrote a play called All My 
Sons which was attacked as a Communist play. This is an example 
of something Phe raised just a little while earlier about the use of my 
play in the Communist meeting, of a different sketch that I had 
written. I started that play when the war was on. The Communist 
line during the war was that capitalists were the salt of the earth just 
like workers, that there would never be a strike again, that we were 
going to go hand in hand down the road in the future. I wrote my 
play called All My Sons in the midst of this period, and you probably 
aren’t familiar with it— maybe you are—that the story is the story of 
an airplane manufacturer, an auplane parts manufacturer who sends 
out faulty parts to the Air Force. 

Therefore, what happened was that the war ended before I could get 
the play produced. The play was produced. The Communist line 
changed back to an attack on capitalists and here I am being praised 
by the Communist press as having written a perfectly fine Communist 
play. Had the play opened when it was supposed to have opened; 
that is, if I could have sold it that fast, it would have been attacked as 
an anti-Communist play. 

The same thing has happened with Salesman. Death of a Salesman 
in New York was condemned by the Communist press. 

The Cuarrman. Mr. Miller, what has this to do—— 

jay Miter. I am trying to elucidate my position on the relation 
or art. 

Mr. Arens. Was Arnaud D’Usseau chairman? 

Mr. Scuerer. Just a minute.. Mr. Chairman, may I interrupt? 

The CHarrMan. Yes. 

Mr. Scuerer. There is a question before the witness; namely, to 
give the names of those individuals who were present at this Com- 
munist Party meeting of Communist writers. There is a direction on 
the part of the chairman to answer that question. 

Now, so that the record may be clear, I think we should say to the 
witness—Witness, would you listen? 

Mr. Miuuer. Yes. 

Mr. Scuerer. We do not accept the reasons you gave for refusing 
to answer the question and that it is the opinion of the committee that, 
if you do not answer the question, that you are placing yourself in 
contempt. 

(The witness confers with his counsel.) 

Mr. Scuerer. That is an admonition that this committee must 
give you in compliance with the decisions of the Supreme Court. 

Now, Mr. Chairman, I ask that you again direct the witness to 
answer the question. 
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The Cuarrman. He has been directed to answer the question, and 
he gave us an answer that we just do not accept. 

Mr. Arens. Was Arnaud D’Usseau chairman of this meeting of 
Communist Party writers which took place in 1947 at which you were 
in attendance? (2) 

Mr. Miuter. All I can say, sir, is that my conscience will not permit 
me to use the name of another person. 

(The witness confers with his counsel.) 

Mr. Miuier. And that my counsel advises me that there is no 
relevance between this question and the question of whether I should 
have a passport or there should be passport legislation in 1956. 

Mr. Arzns. Mr. Chairman, I respectfully suggest that the witness 
be ordered and directed to answer the question as to whether or not 
Arnaud D’Usseau—aA-r-n-a-u-d. The last name is D-’-U-s-s-e-a-u— 
was chairman of the meeting of the Communist Party writers in New 
York City in 1947 at which you were in attendance. 

The CuarrmMan. You are directed to answer the question. 

Mr. Miuusr. I have given you my answer, sir. 

Mr. Arens. I ask you now, sir, whether or not Sue Warren was in 
attendance at this meeting of the Communist Party writers held in 
New York City in 1947? 

Mr. Miuumr. I have given you my answer. 

Mr. Vetpn. Do you know Sue Warren? 

Mr. Jackson. Do you decline to answer the question? 

(The witness confers with his counsel.) 

Mr. Mixer. I tell you, sir, that I have given my answer. 

Mr. Jackson. I am not satisfied with that. That is entirely too 
vague. What I want is a positive statement as to whether or not you 
will answer that question. 

(The witness confers with his counsel.) 

_Mr. Mituer. Sir, I believe I have given you the answer that I must 


ve. 

The Cnarrman. Let us get that straight. As I understand, you 
decline to answer the question for the reason that you gave when 
you declined to answer the first question, or at least when you gave an 
answer that was not deemed acceptable; is that it? 

Mr. Miter. That is correct. 

Mr. Arens. Were you proposed for membership in the Stuyvesant 
Branch, 12th Peed ow District, of the Communist Party by Sue 
Warren? 

Mr. Mruter. To my knowledge—— 

Mr. Arens. In 1943? 

Mr. Miuter. To my knowledge, I would not know that. I would 
have no knowledge of it. 

Mr. Arens. Have you made application for membership in the 
Communist Party? 

Mr. MILuer. t efaweael that question. 

Mr. Arens. I put it to you as a fact and ask you to affirm or deny 
the tact that you did make application for membership in the Com- 
munist Party and that the number of your application is 23345. 
ah Mutter. I would not affirm that. Ihave no memory of such 
a thing. 

Mr’ Aituhe: Do you deny it? 

Mr. Miuuer. I would deny it. 
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Mr. Arens. Mr. Chairman, that will conclude the staff interroga- 
tion of this witness. 

The Cuarrman. Are there any questions? 

Mr. Veuve. I would just like one question. We mentioned 
Norman Rosten a while ago, with whom you collaborated in a play 
in 1938, I believe it was. Do you know where he is today? 

Mr. Miuuser. He is in New York City. 

: oe Ve.tpz. Do you have any contacts with him at the present 
time 

Mr. Mriuter. Yes. 

Mr. Veuve. Are you engaged in any business with him? 

Mr. Mitter. No. He isa writer. I know him. 

Mr. Vzetpe. That is all. 

(Representative Donald L. Jackson withdrew from the hearing 
room at this point.) 

Mr. Doyus. I have one question. 

The Cuarrman. Mr. Doyle. 

Mr. Doyusz. I have no questions but I want to make this brief 
observation. With your recognized ability in your specialized field, 
based on your testimony here that I have heard, let me ask you one 
question. Why do you not direct some of that magnificent ability 
you have to fighting against well-known Communist subversive con- 
spiracies in our country and in the world? Why do you not direct 
your magnificent talents to that, in part? I mean more positively? 

Mr. Miter. Yes, I understand what you mean. I think it would 
be a disaster and a calamity if the Communist Party ever took over 
this country. That is an opinion that has come to me not out of the 
blue sky but out of long thought. I tell you further than I have been 
trying or yearsnow. Iam nota fictionalist. Ireflect what my heart 

s me from the society around me. We are living in a time when 
there is great uncertainty in this country. It is not a Communist 
idea. You just pick up a book review section and you will see every- 
body selling books on peace of mind because there isn’t any. 

I am trying to delve to the bottom of this and come up with a posi- 
tive answer, and I have had to go to hell to meet the devil. You can’t 
know what the worst is until you have seen the worst, and it is not 
for me to make easy answers and to come forth before the American 
people and tell them everything is all right when I look in their eyes 
and I see them troubled. 

I believe in democracy. I believe it is the only way for myself and 
for anybody that I care about; it is the only way to live; but my criti- 
cism, such as it has been, is not to be confused with a hatred. I love 
this country, I think as much as any man, and it is because I see things 
that I think traduce certainly the values that have been in this coun- 
try that I speak. I would lke more than anything else in the world 
to make positive my plays and I intend to do so before I finish. It 
has to be on the basis of reality. 

The CuarrMan. Mr. Miller, I trust that you will raise your import- 
ant voice in what must be apparent to you now as a conspiracy. I 
am frank to admit that I participated in some myself. I remember 
making a rather sizable contribution to this Anti-Fascist Commiitce 
because they were moving Jews away from Germany, and I know 
that a — many other people did but, it is indeed significant that, 
in all of these causes in which you participated because of the perse- 
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cution of the Jewish people you never moved toward the assistance 
of people who were being persecuted by the Communists. That, I 
think, is very unfortunate. 

Mr. Mitter. I think it is not only unfortunate. It was a great 
error. 

Mr. Kearney. Do you think 

Mr. Miter. Let me finish this. 

Mr. Kearney. Pardon me. 

Mr. Miter. In the face of an overwhelming ideal it has been the 
common experience of mankind, both good people and bad people, 
that detail goes by the board and fades into the walls. I believe now 
in facts. 1 look at life as to see what is happening, and I have no 
line, I have no preconception. I am devoted to what is going on. 
The hardest thing to do 1s to tell what is going on. It is easy to 
talk about the past and future, but nobody knows what is happening 
now. 

Mr. Kearney. Do I get from your answer now that you consider 
yourself more or less of a dupe in joining these Communist organiza- 
tions? 

Mr. Miter. I wouldn’t say so because I was an adult. I wasn’t 
a child. I was looking for the world that would be perfect. I think 
it necessary that I do that if I were to develop myself as a writer. 
I am not ashamed of this. I accept my life. That is what I have 
done. I learned a great deal. 

The CHarrmMan. You have learned a great deal and made a greater 
contribution to what we think you now stand for than you realize 
because, by the errors that you committed, you are serving a very 
loud note of warning to a lot of other people who might fall into what 
you did, quite obviously. 








Because of the foregoing, the said Committee on Un-American 
Activities was deprived of answers to pertinent questions propounded 
to said Arthur Miller, relative to the subject matter which under 
Public Law 601, section 121, subsection (q) (2) of the 79th Congress, 
and under House Resolution 5 of the 84th Congress, the said com- 
mittee was instructed to investigate, and the refusal of the witness to 
answer the questions, namely: 


1. Can you tell us who was there when you walked into 
the room? 

2. Was Arnaud D’Usseau chairman of this meeting of 
Communist Party writers which took place in 1947 at which 
you were in attendance? 


which questions were pertinent to the subject under inquiry, is a 
violation of the subpena under which the witness had previously 
appeared, and his refusal to answer the aforesaid questions deprived 
your committee of necessary and pertinent testimony, and places the 
said witness in contempt of the House of Representatives of the 
United States. 
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2d Session No. 2923 





EXPENSES OF ADVISORY COMMITTEE ON SOIL AND 
WATER CONSERVATION 





Jury 25, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Cootry, from the Committee on Agriculture, submitted the 
following 


REPORT 


{To accompany 8. 3314] 


The Committee on Agriculture, to whom was referred the bill 
(S. 3314) to authorize the Secretary of Agriculture to pay the expenses 
of an Advisory Committee on Soil and Water Conservation, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

The purpose of this bill is to authorize payment of expenses of an 
Advisory Connitittes on Soil and Water Conservation. Such a com- 
mittee now exists, being composed of 18 members who serve without 
compensation and pay their own travel and subsistence payments. 
Estimated annual cost is approximately $5,000. The Committee 
would continue to serve without compensation. 

Such legislation was requested by the Department of Agriculture 
in an executive communication dated February 17, 1956. In the 
committee, consideration was had jointly of the Senate bill herewith 
reported and two identical House bills (H. R. 9478 by Mr. Cooley 
and H. R. 9479 by Mr. Hope). 

Following is the text of the Senate report setting out in some 
detail the need for the legislation: 


The Committee on Agriculture and Forestry, to whom was 
referred the bill (S. 3314) to authorize the Secretary of Agri- 
culture to pay the expenses of an Advisory Committee on Soil 
and Water Conservation, having considered the same, report 
thereon with a recommendation that it do pass without 
amendment. 

This bill authorizes Baymont of the expenses of an Advisory 
Committee on Soil and Water Conservation. Such a com- 


mittee now exists, being composed of 18 members who serve 
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without compensation and pay their own travel and sub- 
sistence enses. The Department estimates the annual 
expenses of the committee at about $5,000. They would 
continue to serve without compensation. 


DEPARTMENTAL VIEWS 


DEPARTMENT OF AGRICULTURE, 
Orrick OF THE SECRETARY, 
Washington, February 17, 1956. 
The PRESIDENT OF THE SENATE, 
United States Senate. 

Dear Mr. Presipent: There is enclosed for the considera- 
tion of the Congress a draft of a bill entitled “A bill to au- 
thorize the Secretary of Agriculture to pay the expenses of 
an Advisory Committee on Soil and Water Conservation.” 

The Department recommends enactment of legislation 
along the lines of the enclosed draft. 

A substantial part of the activities of the Department of 
Agriculture is concerned either wholly or partially with soil- 
and water-conservation problems. The Soil Conservation 
Service, Agricultural Research Service, Federal Extension 
Service, Agricultural Conservation Program Service, Forest 
Service and Farmers Home Administration all have activities 
related to it and other agencies of the Department also have 
interest in it. 

Because of these broad interests and activities of the 
Department, there has been established a formal Advisory 
Committee on Soil and Water Conservation to function on a 
continuing basis. From the Committee the Department is 
asking for objective evaluation and constructive suggestions 
for program need and development, together with like 
consideration of the entire area of soil and water conserva- 
tion as it is affected by the Department’s work in the dis- 
charge of its directly or indirectly concerned responsibilites. 

It is a small working Committee of 18 members repre- 
senting a broad range of soil- and water-conservation interests 
throughout the United States. Membership is primarily on 
the basis of individual persons with organizational affiliation 
given secondary consideration. Committee members are 
appointed for 3-year terms, with appointments staggered so 
that one-third of the members will be new by appointment 
each year. The Committee meets at least once each year. 

Members of this Committee serve without compensation, 
and at the present time the Department is compelled to ask 
them to carry the financial burden of their travel costs and 
subsistence expenses while serving in an advisory capacity. 

Although the Department believes that the Federal 
Government should pay the travel and subsistence expenses 
of the members of this Committee while serving in an 
advisory capacity, it lacks the legal authority for such 
expenditure of funds. The purpose of the attached draft 
is to provide the necessary authority. It is expected that 
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= annual expenditure ordinarily would amount to about 
5,000. 

In view of the importance of soil and water conservation 
to the national economy, the significance of the Department 
of Agriculture’s activities in this field, and the desirability of 
Advisory Committee membership not being limited as a 
practical matter to only those individuals in position to 
arrange without undue burden for the expenses of serving, it 
is recommended that the Congress give favorable consider- 
ation to this proposed legislation. 

The Bureau of the Budget advises that there is no objection 
to the submission of this proposed legislation and explanatory 
letter to the Congress for its consideration. 

Sincerely yours, 


True D. Monrss, 
Acting Secretary. 
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USE OF STATE AND COUNTY PAYMENTS 





Juty 25, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Coo.tey, from the Committee on Agriculture, submitted the 
following 


REPORT 


[To accompany H. R. 3436] 


The Committee on Agriculture, to whom was referred the bill 
(H. R. 3436) to provide that sums paid to States from moneys received 
from national forests may be used for governmental purposes other 
than for the benefit of public schools and public rvads, having con- 
sidered the same, report favorably thereon with amendments and 
recommend that the bill, as amended, do pass. 

The amendments are as follows: 

Page 2, following line 5, add the following new section: 


Src. 2. Section 33 of the Bankhead-Jones Farm Tenant 
Act (7 U.S. C., sec. 1012) is amended by inserting “or for 
purposes of general government” after “Payments to coun- 
ties under this section shall be made on the condition that 
they are used for school or road purposes, or both.” 


Amend the title to read: 


A bill to provide that sums paid to States from moneys 
received from national forests, and payments to counties 
from net revenues received from the use of Bankhead-Jones 
Title III lands, may be used for governmental purposes 
other than for the benefit of public schools and public roads. 


The purpose of this bill is to permit counties to use for general 
governmental purposes, as well as for roads and schools, payments 
authorized under existing law from Foreset Service receipts and from 
net.revenue of land held by the Secretary of iculture pursuant to 
title III of the Bankhead-Jones Farm Tenant Act. 

The amendment made by the committee is the amendment proposed 
by the Department of Agriculture in its letter favoring enactment of 
the legislation. Following is the text of the Department’s letter: 
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Unirep States DEPARTMENT oF AGRICULTURE, 
Washington, D. C., February 23, 1956. 
Hon. Haroutp D. Coo.ey. 


Chairman, Committee on Agriculture, 
House of Representatives. 

Dear ConGressMaANn Cootery: This is in reply to your request of 
February 26 for a report on H. R. 3436, a bill to provide that sums 
paid to States from moneys received from national forests may be 
used for governmental purposes other than for the benefit of public 
schools and public roads. 

We favor enactment of the bill, but recommend amendment to 
make it applicable to Bankhead-Jones title III lands as well as 
national forests. 

The bill would rescind the restriction in present law requiring that 
revenue sharing payments from national forest receipts be expended 
for the benefit of the public schools and public roads of the counties 
in which national forests are situated. It would permit the counties to 
expend such payments for schools, roads, and general government 

oses. 

In 1953 the Department reported to Congress that it had no objec- 
tion to S. 1700 of the 83d Congress which would have eliminated the 
road and school restriction on revenue-sharing payments to counties 
on account of Bankhead-Jones title III lands. 

We believe that the existing limitation under which revenue-sharing 
leone must be used for public schools and public roads may 

andicap counties in making the most beneficial use of such payments. 
In many States, schools and roads are now financed to an appreciable 
extent by the States, and counties consequently may have greater 
needs for funds for other purposes. The bill, if enacted, would have 
no direct effect, financial or otherwise, upon the Department. 

In order that restrictions on revenue-sharing payments on account 
of title III lands may be placed upon the same basis as those from 
national forests, we recommend the following changes in the bill: 

1. Following the word “forests” in the title of the bill add the words 
“and payments to counties from net revenues received from the use 
of Bankhead-Jones title ITT lands.” 

2. Following line 5 on page 2 of the bill, add the following section: 

“Sec. 2. Section 33 of the Bankhead-Jones Farm Tenant Act 
(7 U. S. C., sec. 1012) is amended by inserting ‘or for purposes of 
general government’ after ‘Payments to counties under this section 
shall be made on the condition that they are used for school or road 
purposes, or both’.” 

The Bureau of the Budget advised that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Morse, Acting Secretary. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill are shown 
as follows (existing law proposed to be omitted is enclosed in black 
brackets, new matter is printed in italic, and existing law in which no 
change is proposed is shown in roman): 
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Act or May 23, 1908 (35 Srar. 260; Act or Marca 1, 1911; 16 
U.S. C. 500) 


That hereafter twenty-five per centum of all money received from 
each national forest during any fiscal year, including the year endin 
June thirtieth, nineteen hundred and eight, shall be paid at the en 
thereof by the Secretary of the Treasury to the State or Territory in 
which said national forest is situated to be expended as the State or 
Territorial legislature may prescribe for the benefit of the public 
schools and public roads and general government of the county or coun- 
ties in which the national forest is situated: Provided, That when any 
national forest is in more than one State or Se ar or county, the 
distributive share to each from the proceeds of said forest shail be 
proportional to its area therein. In sales of logs, ties, poles, posts, 
cordwood, pulpwood, and other forest products the amounts made 
available for school and roads by this Act shall be based upon the 
stumpage value of the timber. 


Unirep States Cops, Tirte 7, AGRICULTURE 
+. + * * + * * 


Sec. 1012. Payments to counties. 

As soon as practicable after the end of each calendar yee, the 
Secretary shall pay to the county in which any land is held by the 
Secretary under sections 1010-1013 of this title, 25 per centum of the 
net revenues received by the Secretary from the use of the land during 
such year. In case the land is situated in more than one county, the 
amount to be paid shall be divided equitably among the respective 
counties. Payments to counties under this section shall be made on 
the condition that they are used for school or road purposes, or both, 
or for purposes of general government. This section shall not be con- 
strued to apply to amounts received from the sale of land. (July 22, 
1937, ch. 517, title ITI, Sec. 33, 50 Stat. 526.) 
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CREATING THE CITY OF CANNELTON BRIDGE COMMISSION, 
DEFINING THE AUTHORITY, POWER, AND DUTIES OF SAID 
COMMISSION; AND AUTHORIZING THE COMMISSION AND ITS 
SUCCESSORS AND ASSIGNS TO CONSTRUCT, MAINTAIN, AND 
OPERATE A BRIDGE ACROSS THE OHIO RIVER AT OR NEAR 
CANNELTON, IND., AND HAWESVILLE, KY., TO PURCHASE AND 
OPERATE A FERRY AT SUCH LOCATION 





Juty 25, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Buartnik, from the Committee on Public Works, submitted the 
following 


REPORT 
[To accompany H. R. 10662] 


The Committee on Public Works, to whom was referred the bill 
(H. R. 10662) creating the City of Cannelton Bridge Commission, 
defining the authority, power, and duties of said commission; and 
authorizing the commission and its successors and assigns to construct, 
maintain, and operate a bridge across the Ohio River at or near Cannel- 
ton, Ind., and Hawesville, Ky., to purchase and operate a ferry at 
such location, and for other purposes, having considered the same, 
report favorably thereon with amendments and recommend that the 
bill do pass. 

The amendments are as follows: 

Page 12, line 7, strike out subsection (b) (1) of section 7. 

Page 12, tine 14, strike out ‘‘(2)” and insert ‘‘(b)”’. 

Page 19, line 1, strike out all of section 13. 

Page 19, line 3, renumber section 14 as section 13. 

Page 19, line 9, strike out all of section 15 down to and including 
line 17 on page 20. 

Page 20, line 18, renumber section 16 as section 14. 


PURPOSE OF THE BILL 


H. R. 10662 would create the City of Cannelton Bridge Commission 
and authorize it to construct and operate a bridge, and to acquire and 
opennine the omateng: ferry operating between Cannelton, Ind., and 

awesville, Ky. e commission may fix and charge tolls for transit 
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oyer such bridge and ferry, subject to the approval of the Secre 
of the Army under the ‘Geoeral Bridge Act a 1946. ay 

After amortization of the project, not to exceed 30 years from the 
date of completion of the bridge, the commission shall transfer such 
bridge to appropriate agencies of the States of Indiana and Kentucky 
under the condition that the bridge shall be toll free. In the event 
such agencies shall not be authorized to accept or shall not accept the 
same under such condition the bridge shall continue to be owned and 
operated by the commission as a toll bridge, the tolls being reduced 
so as to provide only such moneys as may be necess to pay 
maintenance and grep expenses, until such time as the appro- 
priate agencies shall be authorized to accept such bridge under the 
condition that the bridge be toll free. 

Prior to amortization of the project the commission may transfer 
the bridge and approaches thereto and other assets and property to 
the Indiana Toll Bridge Commission, or to any similar agency of the 
State of Kentucky, or to both of them jointly, provided the grantee 
agrees to assume the liabilities and obligations of the commission with 
respeet to such bridge and property, and uses the tolls only to pay 
outstanding bonds and interest and reasonable maintenance and 
operating costs for the bridge until such bonds, liabilities and obliga- 
tions of the commission have been paid. After such payment the 
bridge shall be free of tolls. 

The commission may maintain and operate the ferry, if acquired, 
and fix and charge tolls for such use, or if it be expedient to do so may 
abandon, dismantle, or otherwise dis of the ferry in the discretion 
of the commission. Tolls from such operation and the proceeds of 
any sale or disposition shall be used to pay the cost of maintainin 
and operating the ferry, and any amounts not so used shall be er 
into the sinking fund. 


COMMITTEE AMENDMENTS 


As introduced, H. R. 10662 would require the financial transactions 
of the commission created therein to be audited annually by the 
General Accounting Office in accordance with the principles and pro- 
cedures applicable to commercial corporate transactions and under 
such rules and ations as may be prescribed by the Comptroller 
General of the United States. The Comptroller General would be 
required to furnish a report in the manner prescribed in the bill of each 
such audit to the Congress not later than January following the close of 
the fiscal year for which such audit is made. 

Since the commission which would be created by the bill essentially 
would be a purely private undertaking, the committee believes the 
activities of such commission should be subject to audit by independent 
certified public accountants. The bill has been amended, therefore, to 
delete the requirement for an audit by the General Accounting Office. 
This amendment was recommended by the Comptroller General who 
advised the committee that the use of manpower of that agency on 
audits of this type could seriously hamper their efforts in the audit of 
the vast governmental activities. bas 

Section 13 of the bill as introduced, provides for exemption of the 
commission’s activities from all Federal taxes. Since the commission 
would: not be financed with Federal funds and-would not perform 
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any Federal governmental functions, it is the committee’s opinion 
that it would not be an instrumentality of the Government so as to 
exempt it from taxation. The Comptroller General recommended 
deletion of section 13. The committee amended the bill accordingly. 

Section 7 (b) (1) of the bill, as introduced, would authorize the 
Administrator of the Housing and Home Finance Agency to make 
advances to the commission under section 702 of the Housing Act of 
1954, which authorizes the Administrator to make advances to aid in 
financing the cost of engineering and architectural surveys, designs, 
plans, working drawings, specifications, or other action preliminary 
to or in preparation for the construction of public works. Such loans 
are to be repaid without interest when the construction is undertaken 
or started. Section 7 (b) (1) would also authorize the Housing Ad- 
ministrator to purchase the securities and obligations of, or make 
loans to, the commission in accordance with title II of the Housing 
Amendments of 1955. This title authorizes the Administrator to 
make loans to public bodies to finance specific public projects under 
State or municipal law. The committee believes that the type of 
financial assistance provided by these es should not be extended 
to the construction of bridges. The bill as been so amended. 


PRECEDENT 


Legislation similar to that proposed in the pending bill has been 
previously enacted by Congress to create bridge commissions with 
authority to construct or to enter into compacts or agreements for 
the construction of interstate bridges. 


DEPARTMENT REPORTS 


The Administrator, Housing and Home Finance Agency, and the 
Comptroller General recommended amendments to H. R. 10662 which 
have been adopted by the committee. The report of the Secretary 
of the Army indicating no objection to enactment of the legislation is 
as follows: 

DEPARTMENT OF THE ARMY, 


Washington, D. C., July 23, 1956. 
Hon. Cuartes A. Bucx.er, 


Chairman, Committee on Public Works, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 10662, 
84th Congress, 2d session, a bill creating the City of Cannelton Bridge 
Commission, defining the authority, power, and duties of said com- 
mission ; and authorizing the commission and its successors and assigns 
to construct, maintain, and operate a bridge across the Ohio River at 
or near Cannelton, Ind., and Hawesville, Ky., to purchase and operate 
a ferry at such location and for other purposes. 

_ The Department of the Army offers no objection to favorable con- 
——— of the above-mentioned bill subject to the comments 

elow. 

The bill creates a commission and authorizes it to construct and 
operate a bridge, and to acquire and operate the existing ferry operat- 
ing between Cannelton, ., and Hawesville, Ky. The commission 
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may fix and charge tolls for transit over such bridge and ferry, subject 
to the approval of the Secretary of the Army under the General Bridge 
Act of 1946. It is suggested that the words “bridge tolls by” be 
inserted following the last word of line 7, page 3, since the approval 
of tolls by the Secretary under the General Bridge Act of 1946 is 
limited to tolls on bridges. 

After amortization of the project, not to exceed 30 years from the 
date of completion of the bridge, the commission shall transfer such 
bridge to appropriate agencies of the States of Indiana and Kentucky 
under the condition that the bridge shall be toll free. In the event 
such agencies shall not be authorized to accept or shall not accept the 
same under such condition the bridge shall continue to be owned and 
operated by the commission as a toll bridge, the tolls being reduced so 
as to provide only such moneys as may be necessary to pay mainte- 
mance and operating expenses, until such time as the appropriate 
agencies shall be atithionined to accept such bridge under the condition 
that the bridge be toll free. 

Prior to amortization of the project the commission may transfer 
the bridge and approaches thereto and other assets and property to the 
Indiana Toll Bridge Commission, or to any similar agency of the State 
of Kentucky, or to both of them jointly, provided the grantee agrees 
to assume the liabilities and obligations of the commission with respect 
to such bridge and property, and uses the tolls only to pay outstanding 
bonds and interest and reasonable maintenance and operating costs 
for the bridge until such bonds, liabilities and obligations of the com- 
mission have been paid. After such payment the bridge shall be free 
of tolls. 

The commission may maintain and operate the ferry, if acquired, 
and fix and charge tolls for such use, or if it be expedient to do so may 
abandon, dismantle, or otherwise dispose of the ferry in the discretion 
of the commission. Tolls from such operation and the proceeds of 
any sale or disposition shall be used to pay the cost of maintaining 
and operating the ferry, and any amounts not so used shall be paid into 
the sinking fund. 

A further provision would exempt the commission and its income, 
property, and franchises from all Federal taxation. Such matters 
are within the primary jurisdiction of another Department and the 
Department of the Army, accordingly, expresses no opinion with 
respect thereto. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
CHarues C. FINvcANs, 
Acting Secretary of the Army. 


O 





84rH ConcrEss } HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2928 





AUTHORIZING THE PRINTING OF ADDITIONAL COPIES OF THE 
RESUME OF BILLS REPORTED BY THE VETERANS’ AFFAIRS 
COMMITTEE DURING THE 84TH CONGRESS 





Jury 25, 1956.—Ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


[To accompany H. Res. 623] 


The Committee on House Administration, to wiom was referred 
House Resolution 623, having considered the same, report favorably 
thereon without amendment and recommend that the resolution do 


pass. 
O 
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2d Session No. 2929 





PROVIDING ADDITIONAL FUNDS FOR THE EXPENSES OF 


THE INVESTIGATIONS AUTHORIZED BY HOUSE RESO- 
LUTION 30 





Juiy 25, 1956 —Ordered to be printed 





Mr. Frrepe.t, from the Committee on House Administration, 
submitted the following 


REPORT 
[To accompany H. Res. 629] 


The Committee on House Administration, to whom was referred 
House Resolution 629, having considered the same, report favorably 
thereon without amendment and recommend that the resolution do 
pass, 

O 
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AMENDING THE JOINT RESOLUTION TO ESTABLISH A COMMISSION 
FOR THE CELEBRATION OF THE 100TH ANNIVERSARY OF THE 
BIRTH OF THEODORE ROOSEVELT 





Jury 25, 1956.—Ordered to be printed 





Mr. Frazipr, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany S. 3386] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the House to the bill (S. 3386) to amend 
the joint resolution entitled “Joint resolution to establish a commission 
for the celebration of the one hundredth anniversary of the birth of 
Theodore Roosevelt’’, approved July 28, 1955, having met, after full 
and free conference, have agreed to recommend and do recommend to 
their respective Houses as follows: 

That the Senate recede from its disagreement to the amendment 
of the House and agree to the same with an amendment as follows: 

On line 8, strike out “$461,000” and insert in lieu thereof $150,000; 
and the House agree to the same. 
James B. Frazier, Jr., 
Wituram M. Tuck, 
Patrick J. HrmuNGs, 
Managers on the Part of the House. 

Josep C. O’MaAnHoney, 

Price Dantet, 

Artuur V. WarkKINS, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the House 
to the bill (S. 3386) to amend the joint resolution entitled “Joint 
resolution to establish a commission for the celebration of the one 
hundredth anniversary of the birth of Theodore Roosevelt”, approved 
July 28, 1955, submit the following statement in explanation of the 
effect of the action agreed upon by the conferees and recommended 
in the accompanying conference report: 

S. 3386 authorizes the appropriation of funds for the Theodore 
Roosevelt Centennial Commission. As it passed the Senate it carried 
an authorization of $461,000. The House of Representatives amended 
S. 3386 to reduce this sum to $100,000. The managers on the part 
of the House recommend that the total authorization for the Theodore 
Roosevelt Centennial Commission be $150,000, the sum agreed upon 
by the conferees. 

James B. Frazier, Jr., 

Wituum M. Tuck, 

Parrick J. Hituines, 
Managers on the Part of the House. 


O 
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MUTUAL SECURITY APPROPRIATION BILL, 1957 





Jury 25, 1956.—Ordered to be printed 





Mr. Passman, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 
{To accompany H. R, 12130) 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 12130) 
making appropriations for Mutual Security for the fiscal year ending 
June 30, 1957, and for other purposes, having met, after full and free 
conference, have agreed to recommend and do recommend to their 
respective Houses as follows: 

hat the Senate recede from its amendments numbered 1, 5, 12, 
13, 15, 16, 24 and 26. 

That the House recede from its disagreement to the amendments 
of the Senate numbered 4, 6, 11, 17, 22, 23, and 25, and agree to the 
same, 


Amendment numbered 2: 


That the House recede from its disagreement to the amendment of 
= Senate numbered 2, and agree to the same with an amendment as 
ollows: 

In lieu of the sum proposed by said amendment insert: $2,017,- 
500,000; and the Senate agree to the same. 


Amendment numbered 3: 


That the House recede from its disagreement to the amendment of 
be Senate numbered 3, and agree to the same with an amendment as 
ollows: 

In lieu of the sum proposed by said amendment insert: $67,500,000; 
and the Senate agree to the same. 
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Amendment numbered 7: 


That the House recede from its disagreement to the amendment of 
bs Senate numbered 7, and agree to the same with an amendment as 
ollows: 
In lieu of the sum proposed by said amendment insert: $68,700,000; 
and the Senate agree to the same. 


Amendment numbered 9: 


That the House recede from its disagreement to the amendment of 
= Senate numbered 9, and agree to the same with an amendment as 
follows: 

In lieu of the sum -proposed by said amendment insert: 
$167,500,000; and the Senate agree to the same. 


Amendment numbered 10: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 10, and agree to the same with an amendment, 
as follows: 

In lieu of the sum proposed by said amendment insert: $873,500,000; 
and the Senate agree to the same. 


Amendment numbered 14: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 14, and agree to the same with an amendment 
as follows: 

In lieu of the matter stricken out and inserted by said amendment 
insert: $250,000,000; and the Senate agree to the same. 


Amendment numbered 19: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 19, and agree to the same with an amendment, 
as follows: 

In lieu of the sum proposed by said amendment insert: $1,900,000; 
and the Senate agree to the same. 


Amendment numbered 20: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 20, and agree to the same with an amendment, 
as follows: 

In lieu of the sum proposed by said amendment insert: $2,500,000; 
and the Senate agree to the same. 


Amendment numbered 21: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 21, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert: $33,595,000; 
and the Senate agree to the same. 
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The committee of conference report in disagreement amendments 


numbered 8, 18, and 27. 


Orro E. Passman, 
J. VAUGHAN Gary, 
Joun J. Rooney (except 
as to amendment No. 2), 
CLARENCE CANNON, 
A. M. Frernanpez, 
HENDERSON LANHAM, 
Wituiam H. Narcuer, 
Winrie_p K. Denton, 
Joun TABER (except as to 
amendments Nos. 2 and 17), 
R. B. Wiceiesworts (except 
as to amendment No. 2), 
Ivor Frenron (except 
as to amendment No. 2), 
GERALD R. Forp, Jr. (except 
as to amendment No. 2), 
T. Mrtter Hanp, 
Managers on the Part of the House. 


Cart Haypen, 
Ricwarp B. RusseEtt, 
Dennis CHAVEZ, 
ALLEN J. ELLENDER, 
Lister Hi, 
Stytes Brivass, 
LeveRETT SALTONSTALL (except 
as to amendment No. 2), 
Wituam F. Know.anp, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 12130) making appropriations for Mutual Security 
for the fiscal year ending June 30, 1957, and for other purposes, submit 
the following statement in explanation of the effect of the action agreed 
upon and recommended in the accompanying conference report as to 
each of such amendments, namely: 


Mortvat Security 


MILITARY ASSISTANCE 


Amendment No. 1: Deletes Senate language proposing that the 
appropriation remain available until June 30, 1958. 

Amendment No. 2: Appropriates $2,017,500,000 instead of 
$1,735,000,000 as proposed by the House and $2,300,000,000 as pro- 
posed by the Senate. 

Amendment No. 3: Authorizes $67,500,000 for infrastructure in- 
stead of $60,000,000 as proposed by the House and $75,000,000 as 
proposed by the Senate. 

Amendment No. 4: Changes citation as proposed by the Senate. 

Amendment No. 5: Provides that the reappropriated funds shall 
remain available until June 30, 1957, as proposed by the House, 
instead of June 30, 1958, as proposed by the Senate. 

Amendment No. 6: Inserts Senate language restricting use of funds 
for Yugoslavia. 

DEFENSE SUPPORT 


Amendment No. 7: Appropriates $68,700,000 for Europe instead 
of $63,700,000 as proposed by the House and $71,200,000 as proposed 
by the Senate. 

Amendment No. 8: Reported in disagreement. 

Amendment No. 9: Appropriates $167,500,000 for Near East and 
Africa instead of $165,000,000 as proposed by the House and $170,- 
000,000 as proposed by the Senate. 

Amendment No. 10: Appropriates $873,500,000 for Asia instead 
of $865,000,000 as proposed by the House and $882,000,000 as pro- 
posed by the Senate. . 

Amendment No. 11: Appropriates $52,000,000 for Latin America 
as proposed by the Senate instead of $35,000,000 as proposed by the 

ouse. 

Amendment No. 12: Deletes the proposal of the Senate making 
$15,000,000 available until June 30, 1958. 

Amendment No. 13: Restores language of the House providing that 
not less than $15,000,000 shall be used for assistance to Guatemala. 


4 
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DEVELOPMENT ASSISTANCE 


Amendment No. 14: Appropriates $250,000,000 which includes 
funds for the special authorization for the Middle East and Africa 
and the President’s Asian Fund. 

Amendment No. 15: Deletes Senate language continuing funds 
available until June 30, 1958. 


TECHNICAL COOPERATION 


Amendment No. 16: Appropriates $135,000,000 for technical assist- 
ance under section 304 (b) as proposed by the House instead of 
$140,500,000 as proposed by the Senate. 

Amendment No. 17: Appropriates $15,500,000 for United Nations 
technical assistance.as proposed by the Senate instead of $10,000,000 
as fesse by the House. 

endment No, 18: Reported in disagreement. 


OTHER PROGRAMS 


Amendment No. 19: Appropriates $1,900,000 for the United Na- 
tions Refugee Fund instead of $2,000,000 as proposed by the House 
and $1,800,000 as proposed by the Senate. 

Amendment No. 20: Appropriates $2,500,000 for ocean freight 
charges instead of $1,400,000 as proposed by the House and $3,000,000 
as proposed by the Senate. 

endment No. 21: Appropriates $33,595,000 for administrative 
expenses instead of $34,145,000 as proposed by the House and $33,- 
045,000 as proposed by the Senate. 

Amendment No. 22: Deletes House language appropriating $100,- 
000,000 for the special authorization for the Middle East and Africa 
in view of inclusion of this item in the amount provided under amend- 
ment No. 14. 

Amendment No. 23: Changes citation as proposed by the Senate. 

Amendment No. 24: Deletes Senate language providing that 25 
percent of certain funds remain available until September 30, 1957. 


GENERAL PROVISIONS 


Amendment No. 25: Inserts Senate language excepting the special 
Presidential fund from the provisions of section 105. 
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Amendment No. 26: Restores House 1 


providing that none 


e 
of the funds contained in this Act shall be . to carry out the pur- 
poses of section 13 of the Mutual Security Act of 1956. 
Amendment No. 27: Reported in disagreement. 


Orro E. PassMAn, 
J. VAUGHAN Gary, 
Joun J. Rooney (except 

as to amendment No. 2), 
CLARENCE CANNON, 
A. M. FrerNaAnpeEz, 
HENDERSON LANHAM, 
Witiiam H. Narcuer, 
Winrietp K. Denton, 
JoHN TABER (except 

as. to amendments Nos. 2 and 17), 
R. B. WiaeLeswortsH (except 

as to amendment No. 2), 
Ivor Fenton (except 

as to amendment No. 2), 
GerRALD R. Forp, Jr. (except 

as to amendment No. 2), 
T. Mitiet Hann, 

Managers on the Part of the House. 
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CREATING THE CITY OF LAWRENCEBURG BRIDGE COMMISSION, 
DEFINING THE AUTHORITY, POWER, AND DUTIES OF SAID 
COMMISSION; AND AUTHORIZING THE COMMISSION AND ITS 
SUCCESSORS AND ASSIGNS TO CONSTRUCT, MAINTAIN, AND 
OPERATE A BRIDGE ACROSS THE OHIO RIVER AT OR NEAR 
LAWRENCEBURG, IND., AND BOONE COUNTY, KY., TO PUR- 
CHASE AND OPERATE A FERRY AT SUCH LOCATION 





Juty 25, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Buatnik, from the Committee on Public Works, submitted the 
following 


REPORT 


[To accompany H. R. 10468] 


The Committee on Public Works, to whom was referred the bill 
(H. R. 10468) creating the City of Lawrenceburg Bridge Commission, 
defining the authority, power, and duties of said Commission; and 
authorizing the Commission and its successors and assigns to con- 
struct, maintain, and operate a bridge across the Ohio River at or 
near Lawrenceburg, oa. and Boone County, Ky., and for other 
purposes, having considered the same, report favorably thereon with 
amendments pen recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 4, strike out “‘8” and insert ‘‘9’’. 

Page 2, after line 3, insert the following: 


The Commission is also authorized to purchase from its 
owner, maintain and operate existing ferry operating in the 
vicinity of Lawrenceburg, Indiana, and in connection with 
the acquisition of such ferry, is authorized to purchase the 
vessels used in operating a ferry in the vicinity of Lawrence- 
burg, Indiana, and franchise granted for operating such 
ferry, and all real estate, equipment, and other property 
reasonably necessary to operate such ferry, and owned on 
the date of enactment of this Act by the owner of such 


ferry. 
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Page 


CREATE CITY OF LAWRENCEBURG BRIDGE COMMISSION 


2, line 21, after the word “bridge” insert “and ferry”. 


Page 2, line 22, after the word “‘of” insert “bridge tolls by”. 
Page 3, line 6, after the word “thereto” insert the following: 


Pa. 
both 


Page 4, line 10, after the word “bridge” insert “or ferry, or both”. 


and the cost of the ferry, franchise, and real estate, equip- 


ment, and other property reasonably necessary to operate 
such ferry, 


Page 5, line 8, strike out the period and add the following: 


and the cost of the ferry, franchise, and real estate, equip- 
ment, and other property reasonably necessary to operate 
such ferry. 


Page 5, line 21, after the word “therewith” insert the following: 


and the cost of the ferry, franchise, and real estate, equip- 
ment, and other property reasonably necessary, to operate 
such ferry, 


Page 7, line 15, strike out the period and add the following: 


and acquisition of the ferry and other property associated 
therewith. 

Sec. 6. Nothing im this Act shall require the Commission 
to maintain or operate the f if it is purchased under this 
Act, but in the discretion of the Commission, its successors 
and assigns, the ferry, franchise, and all or any of the real 
estate, equipment, and other property acquired in connection 
with the erry may be sold or otherwise disposed of, or may be 
abandoned or dismantled, or both, whenever in the judgment 
of the Commission, its successors and assigns, it may seem 
expedient to do so. The Commission, its successors and 
assigns, may fix such rates of toll for the use of the ferry as 
it may deem proper, subject to the conditions prescribed in 
section 5 with respect to rates of toll for the use of the bridge. 
All tolls collected for the use of the ferry and the proceeds of 
any sale or disposition of the ferry or any other opted con- 
nected therewith shall be used, so far as may be necessary, 
to pay the cost of maintaining, repairing, and operating such 
ferry and property, and any amounts not so used shall be 
paid into the sinking fund provided for bonds. 

Within a reasonable time after the ferry has been acquired 
under this Act, the Commission shall file with the Secretary 
of Commerce a sworn itemized statement, showing the cost of 
acquisition of such ferry and the cost, if any, of the acquisi- 
tion of the franchise, and real estate, equipment, and other 
property associated with the ferry. 

An accurate record of the cost of the ferry, franchise, real 
estate, equipment, and other perty; the expenditures for 
maintaining and repairin em; and of the daily tolls 


collected, shall be kept and shall be available for the infor- 
mation of all persons interested. 








ge 3, line 13, strike out the period and add the words “or ferry, or 
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Page 7, line 16, strike out “‘Szc. 6. (a)’’ and insert “‘Szc. 7. (a) (1)”. 
Page 8, after line 19, insert the following: 


(2) Whenever the bridge and approaches are transferred 
under this subsection, the Commission, its successors or 
assigns, shall (if the ferry and other property have not 
already been disposed of) sell the ferry and franchise, and 
the real estate, equipment, and other property associated 
with the ferry, as soon as practicable at such price and upon 
ae terms as the Commission, its successors or assigns, may 

etermine. 


Page 8, line 20, strike out all of subsection (b) (1) of section 6 down 
to and including line 2 on page 9. 

Page 9, line 3, strike out “(2)” and insert “‘(b)”’. 

Page 9, line 18, strike out “‘Sxc. 7.” and insert “Sec. 8.”’. 

Page 11, line 8, strike out “Sc. 8.” and insert “Src. 9.”. 

Page 13, line 3, strike out “Src. 9.” and insert ‘Src. 10.”. 

Page 14, line 15, strike out “Sec. 10.” and insert “Sec. 11.”. 

Page 14, line 24, strike out “Src. 11.” and insert “Sc. 12.”. 

Page 15, line 4, strike out “Sc. 12.” and insert “Sec. 13.”. 

Amend the title so as to read: 


A bill creating the City of Lawrenceburg Bridge Commission, 
defining the authority, power, and duties of said commission; 
and authorizing the commission and its successors and 
assigns to construct, maintain, and operate a bridge across 
the Ohio River at or near Lawrenceburg, Indiana, and 
Boone County, Kentucky, to purchase and operate a ferry 
at such location, and for other purposes.” 


PURPOSE OF THE BILL 


H. R. 10468, as amended, would create the City of Lawrenceburg 
Bridge Commission and authorize it to construct and operate a 
bridge, and to acquire and operate the existing ferry operating between 
Lawrenceburg, Ind., and Boone County, Ky. The commission may 
fix and charge tolls for transit over such bridge, subject to the approval 
of the Secretary of the Army under the General Bridge Act of 1946, 
and may fix such rates of toll for the use of the ferry as it may deem 
proper with due regard to rates of toll for use of the bridge. 

After amortization of the project, not to exceed 40 years from the 
date of enactment of this act, the commission shall transfer such 
bridge to appropriate agencies of the States of Indiana and Kentucky 
under the condition that the bridge shall be toll free. In the event 
such agencies shall not be authorized to accept or shall not accept 
the same under such conditions, the bridge shall continue to be owned 
and operated by the commission as a toll bridge, the tolls being 
reduced so as to provide only such moneys as may be necessary to 
pay maintenance and be gelipe.| expenses, until such time as the 
appropriate agencies shall be authorized to accept such bridge under 
the condition that the bridge be toll free. 

The commission may maintain and operate the ferry. if acquired, 
and fix and charge tolls for such use, or, if it be expedient to do so, 


may abandon, dismantle or otherwise dispose of the ferry in the dis- 
cretion of the commission. Tolls from such operation and the pro- 
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ceeds of any sale or ns iy om shall be used to pay the cost of main- 
e 


taining and operating the ferry, and any amounts not so used shall be 
paid into the sinking fund. 


COMMITTEE AMENDMENTS 


The committee amended the bill to authorize the Lawrenceburg 
Bridge Commission created therein to probes and operate the 
existing ferry operating in the vicinity of Lawrenceburg, Ind. 

Section 6 (b) of H. R. 10468 as introduced would authorize the 
Administrator of the Housing and Home Finance Agency to make 
advances to the commission under section 702 of the Baoine Act of 
1954, which authorizes the Administrator to make advances to aid in 
financing the cost of engineering and architectural surveys, designs, 
plans, working drawings, specifications or other action preliminary 
to or in preparation for the construction of public works. Such loans 
are to be repaid without interest when the construction is undertaken 
or started. Section 6 (b) of the bill would also authorize the Housing 
Administrator to purchase the securities and obligations of, or make 
loans to, the commission in accordance with title II of the housing 
amendments of 1955. This title authorizes the Administrator to 
make loans to public bodies to finance specific public projects under 
State or municipal law. The committee believes that the type of 
financial assistance provided by these piveramns should not be extended 
to the construction of bridges. The bill has been so amended. 


PRECEDENT 


Legislation similar to that proposed in the pending bill has been 
previously enacted by Congress to create bridge commissions with 
authority to construct or to enter into compacts or agreements for the 
construction of interstate bridges. 

The report of the Department of the Army on H. R. 10468 is set 
forth below and herein made a part of this report. 





DEPARTMENT OF THE ARMy, 
Washington, D. C., July 28, 1956. 
Hon. Caries A. Bucktey, 


Chairman, Committee on Public Works, 
House of Representatives. 


Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 10468, 
84th Congress, 2d session, a bill creating the City of Lawrenceburg 
Bridge Commission, defining the authority, power, and duties of said 
commission; and authorizing the commission and its successors and 
assigns to construct, maintain, and operate a bridge across the Ohio 
River at or near Lawrenceburg, Ind., and Boone County, Ky., and 
for other purposes. 

The Department of the Army offers no objection to favorable con- 
sideration of the above-mentioned bill. 

The commission is authorized to construct, maintain, and operate 
the above-mentioned bridge and approaches thereto including any 
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approach highways necessary for connections with existing highways 
in accordance with the General Bridge Act of 1946. The commission 
may fix and charge tolls for transit over such bridge, subject to the 
oo of the Secretary of the Army under the General Bridge Act 
of 1946. After amortization of the project or after a sinking fund is 
provided, not exceeding 40 years from enactment of this legislation, 
the Commission is directed to transfer such bridge to appropriate 
agencies of the States of Indiana and Kentucky under the condition 
that the bridge shall be toll free. In the event such agencies shall 
not be authorized to accept or will not accept the bridge under such 
condition, then the bridge shall continue to be owned, maintained, 
operated, and repaired by the Commission as a toll bridge, the tolls 
being reduced so as to provide only such moneys as may be necessary 
to pay maintenance, operating expenses, and repairs until such time 
as the emf agencies shall be authorized to accept and do accept 
such bridge and Pa a under such condition. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Cuartes C. FInvcane, 
Acting Secretary of the Army. 


O 























84rH CONGRESS } HOUSE OF REPRESENTATIVES { ReEprorr 
2d Session No. 2933 





CONSIDERATION OF H. R. 412 





Juty 25, 1956—Referred to the House Calendar and ordered to be printed 





Mr. Smrra of Virginia, from the Committee on Rules, submitted the 
following 


REPORT 
[To accompany H. Res. 641] 


The Committee on Rules, having had under consideration House 
Resolution 641, report the same to the House with the recommendation 
that the resolution do pass. 
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841rH CONGRESS \ HOUSE OF REPRESENTATIVES © { REpPorRT 
2d Session No. 2934 





ANNUITIES FOR WIDOWS OF JUDGES 





Juiy 26, 1956.—Ordered to be printed 





Mr. Cetter, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R. 11124] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H. R. 11124) to 
amend title 28, United States Code, to provide for the payment of 
annuities to widows and dependent children of judges, having met, 
after full and free conference, have agreed to recommend and do recom- 
mend to their respective Houses as follows: 

That the House recede from its disagreement to the amendment of 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: That (a) item 375 in the analysis of chapter 
17 of title 28, United States Code, immediately preceding section 371, is 
amended and a new item 376 is inserted immediately thereunder, to read 
as follows: 

“375. Annuities to widows of justices. 
“376. Annuities to widows and surviving dependent children of judges.” 

(b) The catchline to section 375 of title 28, United States Code, is 
amended to read as follows: 


“§ 375. Annuities to widows of justices”. 

Sec. 2. Chapter 17 of title 28, United States Code, is amended by in- 
serting at the end thereof, immediately following section 375, a new section 
reading as follows: 


“§ 376. Annuities to widows and surviving dependent children of judges 
“(a) Any judge of the United States may by written election filed with 

the Director of the Administrative Office of nited States Courts within 

siz months after the date on which he takes office (or within six months 

pba the enactment of this section) bring himself within the purview of 
ws section. 


71006 


— 
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, “(b) There shall. be deducted and withheld from the salary of each 
judge electing to bring himself within ihe purview of this section a sum 
equal to 3 per centum of such judge’s salary, including salary bn @ 
retirement from regular active service under section 371 (6) or 372 (a) of 
this title or after retirement from office by resignation on salary under 
section 371 (a) of this title. The amounts so deducted and withheld from 
the salary of each such judge shall, in accordance with such procedure as 
may be prescribed by the Comptroller General of the United States, be 
deposited in the Treasury of the United States to the credit of a fund to 
be known as the ‘judicial survivors annuity fund’ and said fund is appro- 

iated for the —- of annuities, refunds and allowances as provided 

this section. judge who e to bring himself within the pur- 
view of this section s be deemed thereby to consent and agree to the 
deductions from his ae provided in this subsection, and payment 
less such deductions shall be a full and complete discharge and acquittance 
of all claims and demands whatsoever for all judicial services rendered by 
such judge during the period covered by such payment, except the right to 
the benefits to which he or his survivors shall be entitled under the provisions 
of this section. 

“‘(c) Each judge who has elected to bring himself within the purview of 
this section shall deposit, with interest at 4 per centum per annum to 
December 31, 1947, and 3 per centum annum thereafter, compounded 
on December 31 of each year, to the credit of the judicial survivors annuity 
fund created by this section a sum equal to 3 per centum of his salary 
received for service as a judge of the United States (including salary 
received after retirement from regular active service under section 371 (b) or 
372 (a) of this title and salary received after retirement from office by 
resignation on salary under section 371 (a) of this title), and of his basic 
salary, pay, or compensation for service as a Senator, Representative, 
Delegate or Resident Commissioner in Congress and for any other civilian 
service within the purview of section 707 of title 5. Such interest shall not 
be required for any period during which the judge was separated from all 
such service and was not receiving salary under section 371 (a) or 373 of 
this title. Each judge may elect to make such deposits in installments 
during the continuance of his judicial service in such amounts and under 
such conditions as may be determined in each instance by the Director of 
the Administrative Office of the United States Courts. Notwithstanding 
the failure of a judge to make such deposit, credit shall be allowed for the 
service rendered, but the annuity of the widow of such judge shall be 
reduced by an amount equal to 10 per centum of the amount of such de- 
posit, computed as of the date of the death of such judge, unless such 
widow shall elect to eliminate such service entirely from credit under 
subsection (0) of this section: Provided, That no deposit shall be required 
from a judge for any service rendered prior to — 1, 1920, or for any 
honorable service in the Army, Navy, Air Force, Marine Corps, or Coast 
Guard of the United States. iis bs: 

“(d) The Secretary of the Treasury shall invest from time to time, in 
interest-bearing securities of the United States or Federal farm loan 
bonds, such portions of the judicial’ survivors annuity fund as in his 
judgment may not be immediately required for the peyuent of annuities, 
refunds and allowances as svebiled in this section. income derived 


from such investments shall constitute a part of said fund for the purpose 
of paying annuities and of carrying out the provisions of subsections (f), 
, (9); (2), and (3) of this section. 
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“(e) The amount deposited by or deducted and withheld from the salary 
of each judge electing to bring himself within the purview of this section 
for credit to the judicial survivors annuity fund created by this section 
covering service from and after August 1, 1920, shall be credited to an 
individual account of such judge. 

“(f) If any judge who has elected to bring himself within the purview 
of this section resigns from office otherwise than on salary under section 
871 (a) of this title, the amount credited to his individual account, together 
with interest at 4 per centum per annum to December 31, 1947, and 3 per 
centum per annum, thereafter, compounded on December 31st of each 
year, to the date of his relinquishment of office, shall be returned to him. 

““(g) In case any judge who has elected to bring himself within the 
purview of this section shall die while in office (whether in regular active 
service or retired from such service under section 871 (b) or 372 (a) 
of this title), or after retirement from office by resignation on salary 
under section 371 (a) of this title, after having rendered at least five years 
, civilian service computed as prescribed in subsection (0) of this section, 

or the last fet years of which the salary deductions provided for by 
subsection (6) of this section or the deposits required by subsection (c) 
of this section have actually been 

“(1) if rk is survived by a widow but not by a dependent 
child, there s be paid to such widow an annuity beginning with 
the day of the death of the judge or following the widow’s attainment 
of the age of fifty years, whichever is the later, in an amount com- 

d as provided in subsection (n) of this section; or 

“(2) if such judge is survived by a widow and a dependent child 
or children, there shall be paid to such widow an immediate annuity 
in an amount computed as provided in subsection (n) of this section, 
and there shall also be paid to or on behalf of each such child an 
immediate annuity equal to one-half the amount of the annuity of 
such widow, but not to exceed $900 year divided by the number 
of such children or $360 per year, whichever is lesser; or 

“(3) if such judge leaves no surviving widow or widower but 
leaves a surviving endent child or children, there shall be paid 
to or on behalf of each such child an immediate annuity equal to the 
amount of the annuity to which such widow would have been entitled 
under paragraph (2) of this subsection had she survived, but not to 
exceed $480 per year. 

“The annuity payable to a widow under this subsection shall be termi- 
nable w her death or remarriage. The annuity payable to a child 
under this subsection shall be terminable upon (A) his attaining the age of 
eighteen years, (B) his marriage, or (C) his death, whichever first occurs, 
except that if such child is incapable of self-support by reason of mental 
or physical disability his annuity shall be terminable only upon death, 
marriage, or recovery from such disability. In case of the death of a 
widow of a judge leaving a dependent child or children of the judge 
surviving her the annuity of such child or children shall be recomputed 
and paid as provided in ph (8) of this subsection. In any case 
m which the annuity o s-depakilens child, under this subsection, is 


terminated, the annuities of any remaining dependent child or children, 
based upon the service of the same judge, shall be recomputed and paid 
pote ree the child whose annuity was so terminated had not survived 
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“(h) As used in this section— 

(1) The term ‘widow’ means a surviving wife of an individual, who 
either (A) shall have been married to such individual for at least two 
years immediately preceding his death or (B) is the mother of issue by 
such marriage, and who has not remarried. 

“(2) The term ‘dependent child’ means an unmarried child, including 
a dependent stepchild or an adopted child, who is under the age of eighteen 
years or who because of physical or mental disability is incapable of self- 
support. 

“Questions of dependency and disability arising under this section 
shall be determined by the Director of the Administrative Office of the 
United States Courts subject to review only by the Judicial Conference 
of the United States the decision of which shall be final and conclusive. 
The Director may order or direct at any time such medical or other 
examinations as he shall deem necessary to determine the facts relative 
to the nature and degree of disability of any dependent child who is an 
annuitant or applicant for annuity under this section, and may suspend 
or deny any such annuity for failure to submit to any examination. 

“(i) In any case in which (1) a judge who has elected to bring himself 
within the purview of this section shall die while in office (whether in 
regular active service or retired from such service under section 371 (b) 
or 372 (a) of this title), or after retirement from office by resignation on 
salary under section 371 (a) of this title, before having rendered five 
years of civilian service computed as prescribed in subsection (0) of this 
section, or after having rendered five years of such civilian service but 
without a survivor or survivors entitled to annuity benefits provided by 
subsection (g) of this section, or (2) the right of all persons entitled to 
annuity under subsection (g) of this section based on the service of such 
judge shall terminate before a valid claim therefor shall have been estab- 
lished, the total amount credited to the individual account of such judge, 
with interest at 4 per centum per annum to December 31, 1947, and 3 
per centum per annum, thereafter, compounded on December 31st of 
each year, to the date of the death of such judge, shall be paid, upon the 
establishment of a valid claim therefor, to the person or persons surviving 
at the date title to the payment arises, in the following order of precedence, 
and such payment shall be a bar to recovery by any other person: 

“First, to the beneficiary or beneficiaries whom the judge may have 
designated by a writing received by the Administrative Office of the United 
States Courts prior to his death; 

“Second, if there be no such beneficiary, to the widow of such judge; 

“Third, if none of the above, to the child or children of such judge and 
the descendants of any deceased children by representation; 

r Soh if none of the above, to the parents of such judge or the survivor 
of them; 

“Fifth, if none of the above, to the duly appointed executor or adminis- 
trator of the estate of such judge; 

“Sixth, if none of the above, to such other next of kin of such judge as 
may be determined by the Director of the Administrative Office of the 
United States Courts to be entitled under the laws of the domicile of such 
judge at the time of his death. 

“Determination as to the widow or child of a judge for the purposes of 


this subsection shall be made by the Director of the Administrative Office 


of the United States Courts without regard to the definition of these terms 


stated in subsection (h) of this section. 
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*(7) In any case in which the annuities Roy persons entitled to 


annuity upon the service of oles shall terminate before the 
aggregate amount of annuity paid e the total amount credited to the 
indindual account of such zudge, with interest at 4 per centum per 
annum to December 31 1943, and 3 centum per annum thereafter, 
compounded on December 81st of eac year, to the date of the death of 
such judge, the difference shall be paid, upon establishment of a valid 
claim therefor, in the order of precedence prescribed in subsection (i) of 
this section. 

“(k) Any accrued annuity remaining unpaid upon the termination 
(other than by death) of the annuity of any person based upon the service 
of a judge shall be paid to such person. Any accrued annuity remaining 
unpaid upon the death of any person receiving annuity based upon the 
service of a judge shall be paid, upon the establishment of a valid claim 
therefor, in the following order of precedence: 

“First, to the duly appointed executor or administrator of the estate of 
such person; 

“Second, if there is no such executor or administrator payment may 
be made, after the expiration of thirty days from the date of the death of 
such person, to such individual or individuals as may appear in the 
judgment of the Director of the Administrative Office of the United States 
Courts to be legally entitled thereto, and such payment shall be a bar to 
recovery by any other individual. 

“(l) Where any payment under this section is to be made to a minor, 
or to a person mentally incompetent or under other legal disability adjudged 
by a court of competent jurisdiction, such payment may be made to the 
person who is constituted guardian or other fiduciary by the law of the 
State of residence of such claimant or is otherwise legally vested with the 
care of the claimant or his estate. Where no guardian or other fiduciary 
of the person under legal disability has been appointed under the laws of 
the State of residence of the claimant, the Director of the Administrative 
Office of the United States Courts shall determine the person who is other- 
wise legally vested with the care of the claimant or his estate. 

“(m) Annuities granted under the terms of this section shall accrue 
monthly and shall be due and payable in monthly installments on the first 
business day of the month following the month or other period for which 
the annuity shall have acerued. None of the moneys mentioned in this 
section shall be assignable, either in law or in equity, or subject to execu- 
tion, levy, attachment, garnishment, or other legal process. 

“(n) The annuity of the widow of a judge who has elected to bring 
himself within the purview of this section shall be an amount equal to 
the sum of (1) 1% per centum of the average annual salary recewed by 
such judge for ‘udicial service and any other — allowable service 
during the last five years of such service prior to his death, or retirement 
from office by resignation on salary under section 371 (a) of this title, 
multiplied by the sum of his years of judicial service, his years of prior 
allowable service as a Senator, Representative, Delegate, or Resident 
Commissioner in Congress, his years of prior allowable service performed 
as a member of the Armed Forces of the Finited States, and his years, not 
exceeding fifteen, of prior allowable service performed as an employee 
described in section 698 (g) of title 5, and (2) % of 1 per centum of such 
average annual salary multiplied d Uy his years of any other prior allow- 
able service, but such annuity s not exceed 37% per centum of such 


average annual salary and s be further reduced in accordance with 
subsection (c) of this section, if applicable 











6 ANNUITIES FOR WIDOWS OF JUDGES 


“(o) Subject to the provisions of subsection (c) of this section, the years 
of service of a judge which are allowable as the basis for calculating the 
amount of the annuity of his widow shall include his years of service as a 
judge of the United States (whether in reqular active sermce or retired 
from such service under section 371 (b) or 372 (a) of this title), his years 
of service as a Senator, Representative, Delegate, or Resident Commis- 
sioner in Congress, his years of active service as a member of the Armed 
Forces of the United States not exceeding five years in the aggregate and 
not including any such service for which credit is allowed for the purposes 
of retirement or retired pay under any other provision of law, and his 
re of any other civilian service within the purview of section 707 of 
tetle 8. 

“(p) Nothing contained in this section shall be construed to prevent a 
widow eligible therefor from simultaneously receiving an annuity under 
this section and any annuity to which she would otherwise be entitled 
under any other law without regard to this section, but in computing such 
other annuity service used in the computation of her annuity under this 
section shall not be credited. 

““(q) The judges of the District Court for the yt oy, of Alaska, the 
United States District Court for the District of the Canal Zone, the 
District Court of Guam and the District Court of the Virgin Islands and 
judges of the United States, as defined in section 461 of this title, who are 
entitled to hold office only for a term of years shall be deemed judges of 
the United States for the purposes of this section and shall be entitled to 
bring themselves within the purview of this section by filing an election 
as provided in subsection (a) of this section within the time therein 
specified. In the case of such judges the phrase ‘retirement from office 
by resignation on salary under section 371 (a) of this title’ as used in 
subsections (b), (c), (g), (4) and (n) of this section shall mean ‘retirement 
from office by resignation on salary under section 373 of this title or by 
removal or failure of reappointment after not less than ten years judicial 
service’, and the phrase ‘resigns from office otherwise than on salary 
under section 371 (a) of this title’ as used in subsection (f) of this section 
shall mean ‘resigns from office otherwise than on salary under section 373 
of this title or 1s removed or fails of reappointment after less than ten 
years judicial service’.”’ 

Src. 3. Paragraph (7) of subsection (a) of section 604 of title 28, 
United States Code, is amended to read as follows: 

“(7) Regulate and pay annuities to widows and surviving dependent 
children of judges and necessary travel and subsistence expenses incurred 
by | Judges, court officers and employees, and officers and employees of the 
ar a Office, while absent from their official stations on official 

ness.”’ 

Src. 4. The first paragraph of section 605 of title 28, United States 
Code, is amended to read as follows: 

“The Director, under the supervision of the Judicial Conference of the 
United States, shall submit to the Bureau of the Budget annual estimates 
of the expenditures and appropriations necessary for the maintenance 
and operation of the courts and the Administrative Office and the operation 


of the judicial survivors annuity fund, and such supplemental and 
deficiency estimates as may be required from time to time for the same 
purposes, according to law. The Director shall cause periodic examina- 
tions of the judicial survivors annuity fund to be made by an actuary, 
who may be an actuary employed by another department of the Govern- 
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ment temporarily assigned for the purpose, and whose findings and 
recommendations shall be transmitted by the Director to the Judicial 
Conference.’’ ; 

Sec. 5. Funds necessary to carry out the provisions of this Act may be 
appropriated out of any money in the Treasury not otherwise appro- 


Sec. 6. A judge who resigned prior to the date of enactment of this Act 
and who on date is receiving salary under section 371 (a) of title 28, 
United States Code, or who resigned, was removed or failed of Sh Saget 
ment prior to the date of enactment of this Act and who on that date is 
receiving salary under section 373 of title 28, United States Code, shall be 
considered a judge within the meaning of section 376 of title 28, United 
States Code, as added by section 2 of this Act, and as such shall be entitled 
within sia months after the date of enactment of this Act to make the 
election authorized by and to receive the benefits of that section. A judge 
who retired from regular active service under section 260 of the Judicial 
Code of 1911 or the Act of August 5, 1939, chapter 433, and who is living 
on the date of enactment of this Act shall be deemed for the purposes of this 
Act to have retired from regular active service under section 371 (6) or 
872 (a), as the case may be, of title 28, United States Code. 

Sec. 7. In the case of a living widow of a judge of the United States as 
defined in section 451 of title 28, United States Code, who died prior to 
the date of enactment of this Act, an annuity shall be paid as provided 
in section 376 of title 28, United States Code, as added by section 2 of 
this Act, as if such judge had died on such date and had elected to bring 
himself within the purview of such section 376, but had not made the 
deposit provided for by subsection (c) of the said section: Provided, (a) 
That such widow has not remarried; and (6) that the amount of such 
annuity and the reduction therein because of such deposit not having been 
made shall be computed on the basis of the actual length of judicial and 
other allowable service of such judge: And provided further, That notwith- 
standing the provisions of subsection (g) of such section 376 such annuity 
shall be payable even though such judge had not rendered five years of 
civilian service prior to his death. In the case of a judge of the United 
States as defined in section 451 of title 28, United States Code, who dies 
within 6 months after the date of enactment of this Act after having 
rendered at least 5 years of civilian service computed as prescribed in 
subsection (0) of section 376 of title 28, United States Code, as added by 
section 2 of this Act, but without having made an election as provided in 
such section 376 to bring himself within the purview of that section, an 
annuity shall be paid to his widow and survwing dependent children as 
provided in such section 376 as if such judge had elected on the day of 
his death to bring himself within the purview of such section 376 but had 
not made the deposit provided for by subsection (c) of the said section. 
An annuit shall be payable under this section computed on the basis of 


the actual length of judicial and other allowable service of the judge and 
subject to the reduction required by subsection (c) of such section 376 even 
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though no deposit has been made, as required by subsection (g) of such 
section 376, with respect to any of such service. 
And the Senate agree to the same. 
EMANUEL CELLER, 
Peter W. Ropino, Jr., 
Byron G. Rogers, 
Kennets B. Katina, 
Witiram M. McCvutiocna, 
Managers on the Part of the House. 
James O. Easrianp, 
Ourn D, Jounstron, 
JosppH C. O’MaAnoney, 
ArtHurR V. WATKINS, 
Managers on the Part of the Senate. 











STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the dis- 
sage g votes of the two Houses on the amendment of the Senate to 

e bill (H. R. 11124) to amend title 28, United States Code, to 
provide for the payment of annuities to widows and dependent children 
of judges, submit the following statement in explanation of the effect 
of the action agreed upon by the conferees and recommended in the 
accompanying conference report: 

The Senate passed the House bill but amended it by striking out all 
after the enacting clause and inserting its own provision as a complete 
substitute. The House disagreed to the amendment of the Senate 
and insisted upon its version and requested a conference to which the 
Senate agreed. 

The conference report recommends that the House recede from its 
disagreement to the Senate amendment and to agree to the same with 
amendment, the amendment being to insert in lieu of the matter pro- 

osed to be inserted by the Senate amendment the matter agreed to 
y the conference, and the House agree thereto. 

In substance the conference report contains the language of the bill 
as it passed the House except in a few instances. Both the House and 
Senate versions differed in only five points. 

The first point in dispute was the rate of contribution which an 
eligible judge should make from his salary into the fund. The House 
version provided for a rate of 1% percent of such judge’s salary, while 
the Senate version fixed the rate at 3 percent. The conference ac- 
cepted the Senate version and fixed the rate at 3 percent. 

he second point at variance was the length of service required of a 
judge in order that his widow might quslity for an annuity. The 
House version provided that the judge should render at least 5 years 
of civilian service, which service would include service as a member 
of the legislative, executive, or judicial branch of the Federal Govern- 
ment. The Senate version required that a judge serve 5 vears as a 
judge of the United States as defined in section 451 of title 28, United 
States Code. The conference adopted a 5-year service provision and 
further provided that it include civilian service as provided for in the 
House version. However, such service must be covered either by 
salary deductions or by deposits covering previous Federal civilian 
service. 

The House version provided that in a case where a judge left no 
surviving widow or widower but did leave a surviving dependent 
child or children, the maximum amount that such child or children 
could receive was $480 per year per child, or a gross maximum of 
$1,200 per year, divided by the number of such children, whichever 
was the lesser. The Senate version provided for a maximum of $480 
as year for each child. The conference adopted the language of the 

nate and fixed the maximum for each child at $480 per year. 

The House version provided that if a judge failed to make the re- 
quired deposit to cover previous allowable Federal service, credit would 











10 ANNUITIES FOR WIDOWS OF JUDGES 


be allowed for that service but the annuity of the widow of such judge 
would be reduced by an amount equal to 10 percent of the amount of 
such deposit, computed as the date of the death of such judge, unless 
such widow should elect to eliminate such service entirely from credit 
in calculating the amount of the annuity to be paid. The Senate ver- 
sion contained no such a provision to cover credit for previously 
rendered service, unless the required deposit was paid into the fund for 
all previooaly rendered service, The conference adopted the language 
of the House bill with regard to this particular provision. 

The House version also provided for annuities for living widows of a 
judge who had died prior to the enactment of this act. The provision 
further provided that such widow would be eligible regardless of the 
length of service rendered by the deceased judge. The Senate version 
contained no such a provision to cover the case of living widows of 
deceased Federal judges. The conference adopted the language of the 
House bill and also provided that annuity should be payable regardless 
of the requirements that a judge either have rendered 5 years of allow- 
able civilian service or to have served less than the 5 years as a judge 
but to have paid back into the fund the required deposits for previously 
rendered service. Thus, the language adopted by the conference would 
cover all cases of living widows of Federal judges who died prior to 
the enactment of the act. 

EMANUEL CELtEr, 

Peter W. Roprino, Jr. 

Byron G. Rocers, 

Kenneth B. KeEatinea, 

Wititram M. McCvuttoca, 
Managers on the Part of the House. 
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Mr. Murray of Tennessee, from the committee of conference, 
submitted the following 


CONFERENCE REPORT 
[To accompany H. R, 7619) 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H. R. 7619) to 
adjust the rates of compensation of the heads of the executive depart- 
ments and of certain other officials of the Federal Government, and 
for other purposes, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses 
as follows: 

That the House recede from its disagreement to the amendment 
of the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 


TITLE I—BASIC COMPENSATION FOR HEADS OF EXECU- 
TIVE DEPARTMENTS AND OTHER FEDERAL OFFICIALS 


wae 101. This title may be cited as “Federal Executive Pay Act of 

Sec. 102. The annual rate of basic compensation of each of the offices 
or positions listed in this section shall be $25,000. 

1) Secretary of State. 

(2) Secretary of the Treasury. 

(3) Secretary of Defense. 

(4) Attorney . 

(5) Postmaster General. 

(6) Secretary of the Interior. 

(7) Secretary of Agriculture. 

(8) Secretary of Commerce. 

(9) Secretary of Labor. 
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(10) Secretary of Health, Education, and Welfare. 

Sec. 103. (a) annual rate of basic compensation of each of the 
offices or positions listed in this subsection shall be $22,500. 

(1) Director of the Bureau of the Budget. 

(2) Comptroller General of the United States. 

(3) Director, Office of Defense Mobilization. 

(4) Under Secretary of State. 

(5) Deputy Secretary of Defense. 

(6) The annual rate of basic compensation of each of the offices or 
positions listed in this subsection shall be $22,000. 

(1) Secretary of the Army. 

(2) Secretary of the Navy. 

(3) Secretary of the Air Force. 

Szc. 104. (a) The annual rate of basie compensation of each of the 
offices or positions listed in this section shall be $21,000. 

(1) Commissioner of Internal Revenue. 

(2) Director of Central Intelligence. 

(8) Director of the Federal Bureau of Investigation. 

(4) Administrator of the Federal Civil Defense Administration. 

(5) Administrator of General Services. 

(6) Administrator of the Housing and Home Finance Agency. 

(7) Administrator of Veterans’ Affairs. 

(8) Director of the International Cooperation Administration. 

(9) Director of the United States Information Agency. 

(10) Governor of the Farm Credit Administration. 

(11) President of the Export-Import Bank of Washington. 

(12) Under Secretary of the Treasury. 

(13) Under Secretary of the Treasury for Monetary Affairs. 

(14) Deputy Postmaster General. 

(15) Under Secretary of the Interior. 

(16) Under Secretary of Agriculture. 

(17) Under Secretary of Commerce. 

(18) Under Secretary of Commerce for Transportation. 

(19) Under Secretary of Labor. 

(20) Under Secretary of Health, Education, and Welfare. 

(6b) Notwithstanding the provisions of subsection (a), the annual rate 
of basic compensation of the Director of the Federal Bureau of Investi- 
gation shail be $22,000 so long as such office is held by the present incum- 

ent. 

Sec. 105. The annual rate of basic compensation of each of the offices 
or positions listed in this section shall be $20,500. 

(1) Chairman, Civil Aeronautics Board. 

(2) Chairman of the United States Civil Service Commission. 

(3) Chairman of the Council of Economic Advisers. 

(4) Chairman, Federal Communications Commission. 

(5) Chairman, Board of Directors, Federal Deposit Insurance 
Corporation. 

(6) Chairman of the Federal Maritime Board. 

(7) Chairman, Federal Power Commission. 

(8) Chairman, Board of Governors of the Federal Reserve System. 

(9) Chairman, Federal Trade Commission. 

(10) Chairman, Foreign Claims Settlement Commission of the 
United States. 

(11) Chairman of the Federal Home Loan Bank Board. 
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(12) Chairman, Interstate Commerce Commission. 
(13) Chairman, National Labor Relations Board. 
(14) Chairman, National Mediation Board. 
(15) Chairman, Railroad Retirement Board, 
(16) Chairman of the Renegotiation Board. 
(17) Chairman, Securities and Exchange Commission. 
(18) Chairman, Subversive Activities Control Board. 
(19) Chairman, Board of Directors of the Tennessee Valley Authority. 
(20) Chairman, United States Tariff Commission. 
(21) Comptroller of the Currency. 
(22) Assistant Comptroller General of the United States. 
(23) Deputy Administrator of the Federal Civil Defense Administra- 
tion. 
(24) Deputy Administrator of Veterans’ Affairs. 
(25) Deputy Director of the Bureau of the Budget. 
(26) Deputy Director of Central Intelligence. 
(27) Deputy Director of the e of Defense Mobilization. 
(28) Deputy Director of the United States Information Agency. 
(29) Deputy Under Secretary of the Department of State (3). 
(30) Director of the Federal Mediation and Conciliation Service. 
(31) First Vice President of the Export-Import Bank of Washington. 
Sec. 106. (a) The annual rate of basic compensation of each of the 
offices or positions listed in this subsection shall be $20,000. 
(1) Administrator, Bureau of Security and Consular Affairs, Depart- 
ment of State. 
(2) Administrator of Civil Aeronautics. 
(3) Administrator, Commodity Stabilization Service. 
(4) Administrator of the Rural Electrification Administration. 
(5) Administrator of the Smail Business Administration. 
(6) Administrator of the Saint Lawrence Seaway Development Corpo- 
ration. 
(7) Administrator, Wage and Hour and Public Contracts Divisions, 
Department of Labor. 
(8) Archivist of the United States. 
(9) Assistant Directors of the Bureau of the Budget (2). 
(10) Assistant Postmasters General (5). 
(11) Assistant Secretaries of Agriculture (8). 
(12) Assistant Secretaries of Commerce (8). 
(13) Assistant Secretaries of Defense (9). 
(14) Assistant Seeretaries of Health, Education, and Welfare (2). 
(15) Assistant Secretaries of the Interior (8). 
(16) Assistant Secretaries of Labor (8). 
(17) Assistant Secretaries of State (10). 
(18) Assistant Secretaries of the Treasury (8). 
(19) Assistant Secretaries of the Air Force (4). 
(20) Assistant Secretaries of the Army (4). 
(21) Assistant Secretaries of the Navy (4). 
(22) Associate Director of the Federal Bureau of Investigation. 
(23) Chairman of the Military Liaison Committee to the Atomic 
Energy Commission, Department of Defense. 
(2h Commissioner, Community Facilities, Housing and Home Fi- 
nance A ’ 
(25) Comealiseioned. Federal Housing Administration. 
(26) Commissioner, Public Housing Administration. 
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(27) Commissioner, Urban Renewal Administration. 

(28) Counselor of the Department oo State. 

(29) Deputy Administrator of the Housing and Home Finance Agency. 
(30) Deputy Administrator of General Services. 

(31) Director of the Administrative Office of the United States Courts. 
(32) Director of the Bureau of Prisons. 

(33) Director of the Nati secont Bat deren for Aeronautics. 
(34) Director of the National Science Foundation. 

(35) Director of Selective Service. 

(36) Fiscal Assistant S: of the Treasury. 

(37) General Counsel of the National Labor Relations Board. 

(38) Librarian of a 

(39) President of the Federal National Mortgage Association. 

(40) Public Printer. 

(41) Special Assistant to the Secre (Health and Medical Affairs), 


Department of Health, Education, and Welfare. 





(42) Under Secretary of the Army. 
(43) Under Secretary of the Navy. 
(44) Under Secretary of the Air Force. 
(45) Members of boards and commissions (excluding chairmen): 
Civil Aeronautics Board (4). 
United States Civil Service Commission (2). 
Council of Economic Advisers @). 
Board of Directors of the Export-Import Bank of Washington (8). 
Federal Communications Commission (6). 
Federal Deposit Insurance Corporation (1). 
Board of Governors of the Federal Reserve System (6). 
Federal Maritime Board (2). 
Foreign Claims Settlement Commission of the United States (2). 
Federal Power Commission (4). 
Federal Trade Commission (4). 
Federal Home Loan Bank Board (2). 
Interstate Commerce Commission (10). 
National Labor Relations Board (4). 
National Mediation Board (2). 
Railroad Retirement Board (2). 
Renegotiation Board (4). 
Securities and Exchange Commission (4). 
Subversive Activities Control Board (4). 
Board of Directors of the Tennessee Valley Authority (2). 
United States Tariff Commission (5). 
(b) The annual rate of basic compensation of each of the offices or 
positions listed in this subsection shall be $19,000. 
(1) Architect of the Capitol. 
(2) Assistant to the Director of the Federal Bureau of Investigation. 
(3) Commissioner of the United States Court of Claims (12). 
(4) Governor of Alaska. 
(5) Governor of the Canal Zone. 
(6) Governor of Guam. 
(7) Governor of Hawaii. 
(8) Governor of the Virgin Islands. 
(9) Legal adviser, solicitor, or general counsel of an executive or military 
department (excluding the Department of Justice). 
(c) The annual rate o ee eee ee ee 
positions listed in this subsection shall be $18,000 per annum. 











FEDERAL EXECUTIVE PAY, CIVIL SERVICE RETIREMENT, ETC. § 


(1) Commissioner of the Indian Claims Commission (8). 

Szc. 107. (a) The annual rate of basic compensation of each of the 
offices or posi listed in this subsection shall be $17,500. 
‘ (1) Administrator, Agricultural Research Service, Department of 


griculture. 

(2) Administrator, Bonneville Power Administration. 

(3) Administrator, Farmers’ Home Administration. 

(4) Administrator, Soil Conservation Service, Department of 


A e. 
(&) Assistant Architect of the Capitol. 
F (6) Assistant Director of the Administrative Office of the United States 
ourts 


P (7) Associate Director of the Federal Mediation and Conciliation 
ervice. 

(8) Chief Assistant Librarian of Congress. 

(9) Chief Forester of the Forest Service, Department of Agriculture. 

(10) Chief of Staff of the Joint Committee on Internal Revenue 
Taxation. 

(11) Commissioner of Customs. 

(12) Commissioner, Federal Supply Service, General Services Admin- 
istration. 

(13) Commissioner of Immigration and Naturalization. 

(14) Commissioner of Narcotics. 

(15) Commissioner, Public Buildings Service. 

(16) Commissioner of Public Roads. 

(17) Commissioner of Reclamation. 

(18) Commissioner of Social Security. 

(19) Deputy Administrator of the Saint Lawrence Seaway Develop- 
ment Corporation. 

(20) Deputy Commissioner, Internal Revenue Service. 

(21) Deputy Public Printer. 

(22) Manager, Federal Crop Insurance Corporation, Department of 
Agriculture. 

(6) The annual rate of basic gemponneiven of each of the offices or posi- 
tions listed in this subsection shall be $17,000 per annum. 

(1) Deputy Administrator, Small Business Administration (3). 

(2) Treasurer of the United States. 

Szc. 108. Except as otherwise specifically provided in this title, the 
chairman or other head of each independent board or commission in the 
executive branch shall receive, during the period of his service as chairman 
or other head of such board or commission, annual basic com ensation at 
a rate which is $500 more than the annual rate of basic compensation pre- 
scribed by this title for the other members of such board or commission. 

Sec. 109. Section 105 of title 3 of the United States Code is amended to 
read as follows: 

“§ 105. Compensation of secretaries and executive, administrative, and 
staff assistants to President. 

“The President is authorized to fix the compensation of the six adminis- 
of the Haccutiee Seoretary of the Nenional Security Council. and of eight 
0 ve ti) ‘ouncil, and o 
other secretaries or other immediate staff assistants in the White House 
Office, as follows: Two at rates not ing $22,500 per annum, three at 
rates not exceeding $21,000 per annum, seven at rates not exceeding 
$20,000 per annum, and three at rates not exceeding $17,500 per annum.” 


90016°—57 H. Rept., 84-2, vol. 5——46 
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Sec. 110. (a) The Surgeon General of the Public Health Service shall 
receive such compensation, in addition to his pay and allowances under 
the Career Compensation Act of 1949, as amended, as will make his 
compensation equal to $20,000 per annum in addition to such allowances. 

(b) The Deputy Surgeon General of the Public Health Service shall 
receive such compensation, in addition to his pay and allowances under 
the Career Compensation Act of 1949, as amended, as will make his 
compensation equal to $19,000 per annum in addition to such allowances. 

(c) The Director, National Institutes of Health, the Chief, Bureau of 
Medical Services, and the Chief, Bureau of State Services, of the Public 
Health Service, shall each recewe such compensation, in addition to his 
pay and allowances under the Career Compensation Act of 1949, as 
amended, as will make his compensation equal to $17,500 per annum 
in addition to such allowances. 

Sec. 111. The annual compensation for each of the offices established 
by section 1 (d) of Reorganization Plan Numbered 7 of 1958, effective 
August 1, 1958 (67 Stat. 639) shall be established by the Secretary of 
State at a rate not more than $19,000. 

Sec. 112. Section 2 of Public Law 6565, Seventy-ninth Congress, 
approved July 30, 1946 (60 Stat. 712), is amended by striking out 
“$12,000” and inserting in lieu thereof ‘$15,000’’. 

Sec. 113. Section 527 (b) of the Mutual Security Act of 1954, ap- 
proved August 26, 1954 (Public Law 665, Eighty-third Congress (68 
Stat. 832)) is amended by striking out “$15,000 per annum” and 
inserting in lieu thereof “$19,000 per annum”’, 

Sec. 114. (a) The compensation schedule for the General Schedule 
contained in section 603 (b) of the Classification Act of 1949, as amended, 
is amended by striking out: 


DES ae inn enties bc OT 14, 190 14, 405 14, 620 
GS-18 2... ek 14, 800” 
and inserting in lieu thereof: 
SPAT Sacks Jane 18, 975 14, 190 14, 405 14, 620 14, 836 
tS. oe |. Seana se ee nee 16, 000”. 


(b) The rates of basic compensation of officers and employees to whom 
this section applies shall be initially adjusted as follows: 

(1) If the officer or employee is receiving basic compensation immedi- 
ately prior to the effective date of this section at a scheduled rate of 
grade 17 or 18 of the General Schedule, he shall receive a rate of basic 
conapennanen at the corresponding scheduled rate in effect on and after 
such date; 

(2) If the officer or employee, immediately prior to the effective date 
of this section, is in a position in grade 17 of the General Schedule and 
is receiving basic compensation at a rate between two scheduled rates of 
such grade, he shall receive a rate of basic compensation at the higher of 
the two corresponding rates in effect on and after such date; 

(3) If the officer or employee, immediately prior to the effective date 
of this section, is in a position in grade 17 of the General Schedule and 
is receiving basic compensation at a rate which is in excess of the maximum 
scheduled rate of his grade as provided in this section, he shall continue 
to receive such higher rate of basic compensation until (A) he leaves such 
position, or (B) he is entitled to receive basic compensation at a higher 
rate by reason of the operation of the Classification Act of 1949, as 
amended; but when such position becomes vacant, the rate of basic com- 
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pensation of any subsequent appointee thereto shall be fixed in accordance 
with such Act, as amended. 

Sec. 115. The Postal Field Service Schedule in section 301 (a) of 
the Act of June 10, 1955 (Publie Law 68, 84th Congress), is amended 
by striking out: 


ie 12,500 12,800 13,100 138,400 18,700 14,000 14,300 
IFA Ysuae 18,600 138,900 14,200 14,500 14, 800 
SOc. ai 14, 800” 
and inserting in lieu thereof: 
a | Se 12,800 13,100 13,400 13,700 14,000 14,3800 14,600 
if ere 14,000 14,800 14,600 14,900 15, 200 
Pee 16, 000". 


Sec. 116. Section 3 of the Act of January 3, 1946, as amended (38 
U. S. C. 15b), is hereby amended as follows: 

(a) The last sentence of section 3 (b) is amended to read: “During the 
period of his service as such, the Chief Medical Director shall be paid a 
salary of $17,800 a year.” 

(b) The last sentence of section 3 (c) is amended to read: “During the 
period of his service as such, the Deputy Chief Medical Director shall be 
paid a salary of $16,800 a year.” 

(c) That portion of section 3 (d) which precedes the proviso is amended 
to read: “‘Each Assistant Chief Medical Director shali be appointed by 
the Administrator upon the recommendation of the Chief Medical 
Director and shall-be paid a salary of $15,800.” 

Sec. 117. (a) The first section of the Act approved August 1, 1947 
(61 Stat. 715; Public Law 313, Eightieth Congress), as amended, relating 
to salary limitations on research and development positions requiring the 
services of specially qualified scientifie or professional personnel in 
certain departments and agencies, is amended by striking out “$10,000” 
and “$15,000” and inserting in lieu thereof $12,500” and $19,000", 
respectively. 

(b) Section 208 (gq) of the Public Health Service Act, as amended (42 
U.S. C. 210 (g)), relating to salary limitations on research and develop- 
ment positions requiring the services of specially qualified scientific or 
professional personnel in the Public Health Service is amended by striking 
out “$10,000” and ‘*$20,000” and inserting in lieu thereof $12,500” 
and “$19,000”, respectively. 

Sec. 118. The salary amendments contained in section 117 shall not 
affect the authority of the Civil Service Commission or the procedure for 
fixing the pay of individual officers or employees under the statutes therein 
amended; except that the existing rate of basic compensation of any officer 
or employee to whom such section applies which is less than a rate of 
ihe od per annum shall be increased to such rate on the effective date of 
this title. 

Sec. 119. Section 12 of the Act of May 29, 1884, as amended (21 
U.S. C. 118a), relating to salary limitation on technical experts or scientists 
for research and study of foot-and-mouth disease and other animal dis- 
eases, is hereby ame by striking out “$15,000” and inserting in lieu 
thereof $19,000"’. 

Sec. 120. This title shall take effect at the beginning of the first pay 
periad commencing after June 30, 1956. 
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TITLE II—PROVISIONS RELATING TO ORGANIZATION OF 
CIVIL SERVICE COMMISSION 


Sec. 201. (a) The first section of the Act entitled “An Act to regulate 
and improve the civil service of the United States’, pk ee January 
6, 100%: a0 set “ (6 ULS. a Pe am. is @ oe ee 
emmediately after the first paragrap eof a paragraph as follows: 

“The term of office of each such Commissioner shall be siz years, 
except that (1) the terms of office of the Commissioners holding office on 
the effective date of this paragraph (including the term of office of an 
individual appointed to fill any vacancy in the Commission existing on 
such effective date) shall expire, as designated by the President, one at the 
end of two years, one at the end of four years, and one at the end of siz 
years, after such effective date; (2) any Commissioner appointed to fill a 
vacancy occurring prior to the expiration of the term of his predecessor 
shall be appointed for the remainder of such term; and (8) upon the 
expiration of his term of office a Commissioner may continue to serve until 
his successor is appointed and has ified.” 

(6) Such first section of such Act of January 16, 1888, is further 
amended by adding at the end thereof the following paragraph: 

“In addition to designating a Chairman of the Commission from time 
to time, pursuant to section 1 of Reorganization Plan Numbered 6 of 
1949, the President shall from time to time designate one of the Com- 
missioners, as Vice Chairman of the Commission. During the absence 
or disability of the Commissioner designated as Chairman, or in the event 
4 a vacancy in the office of such Commissioner, the Commissioner 

esignated as Vice Chairman shall perform those functions of the Chair- 
man which were transferred to the Chairman by the provisions of section 
2 (a) (2) to 2 (a) (6), inclusive, of such Reorganization Plan. During 
the absence or disability of both the Commissioner designated as Chairman 
and the Commissioner designated as Vice Chairman, or in the event of 
vacancies in the offices of both such Commissioners, the remaining Com- 
missioner shall perform such functions. During the absence or disability 
of all three Commissioners, or in the event of vacancies in the offices of all 
three Commissioners, the Executive Director shall perform such functions; 
but the Executive Director shall at no time sit as a member or acting 
member of the Commission.” 

Sec. 202. (a) This section and section 201 (b) shall take effect on the 
date of enactment of this Act. 

(6) Section 201 (a) shall take effect on March 1, 1957. 


TITLE III—MISCELLANEOUS PROVISIONS 


Szc. 301. (a) The President shall hereafter appoint, by and with the 
advice and consent of the Senate, a General Counsel of the Post Office 
py at Yr a General Counsel of the Department of Agriculture, and 
a General Counsel of the Department of Health, Education, and Welfare. 

(b) The existing office of Solicitor of the Post Office Department and the 
existing offices of General Counsel of the si! gh of iculture and 
the Department of Health, Education, and Welfare s be abolished 
effective upon the ptr and yg ge of the General Counsels 
of such respective departments provi or by subsection (a) or April I, 
1957, whichever is earlier. 


Szc. 302. The positions of three Deputy Administrators of the Agri- 
cultural Research Service, Department of Agriculture, shall be in grade 


i 2% 
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GS-18 of the General Schedule established by the Classification Act of 
1949, as amended.. Such positions shall be in addition to the number 
—- authorized to be placed in such grade by section 505 (6) of 


TITLE IV—CIVIL SERVICE RETIREMENT 


Sec. 401. The Civil Service Retirement Act of May 29, 1930, as 
amended, is amended to read as follows: 


“* DEFINITIONS 


“Section 1. Wherever used in this Act— 

“(a) The term ‘employee’ shall mean a civilian officer or employee in 
or under the Government and, except for purposes of section 2, shall mean 
a person to whom this Act applies. 

“(b) The term ‘Member’ shall mean the Vice President, a United 
States Senator, Representative in Congress, Delegate from a Territory, 
or the Resident Commissioner from Puerto Rico, and, except for purposes 
of section 2, shall mean a Member to whom this Act applies. 

““(e) The term ‘congressional employee’ means an employee of the 
Senate or House of Representatives or of a committee of either House, an 
employee Re joint committee of the two Houses, an elected officer of the 
Senate or House of Representatives who is not a Member of either House, 
the Legislative Coeadet of the Senate and the Legislative Counsel of the 
House of Representatives and the employees in their respective offices, an 
Official Reporter of Debates of the Senate and a person employed by the 
Official Reporters of Debates of the Senate in connection with the per- 
formance of their official duties, a member of the Capitol Police force, an 
em i of the Vice President if such employee’s compensation is dis- 
bursed by the Secretary of the Senate, and an employee of a Member if 
such employee's compensation is disbursed by the Secretary of the Senate 
or the Clerk of the House of Representatives. 

“(d) The term ‘basic salary’ shall not include bonuses, allowances, 
overtime pay. military pay, or salary, pay, or compensation given in 
addition to the base pay of the position as fixed by law or regulation: 
Provided, That for employees paid on a fee basis, the maximum amount 
of basic salary which may be used shall be $10,000 per annum. Fora 
Member, the term ‘basic salary’ shall inelude, from April 1, 1954, to 
February 28, 1955, the amount received as expense allowance under 
section 601 (6) of the Legislative Reorganization Act of 1946, as amended, 
and such amount from January 3, 1953, to March 31, 1954, provided 
deposit is made therefor as provided in section 4. 

““(e) The term ‘average salary’ shall mean the largest annual rate 
resulting from averaging, over any period of five consecutive years of 
creditable service, or at a Member’s option over all periods of Member 
service subsequent to the date of enactment of the Legislative Reorganiza- 
tion Act of 1946 used in the computation of an annuity under this Act, 
a Member’s or an employee’s rates of basic salary in effect during such 
period, with each rate weighted by the time it was in effect. 

“(f) The pate shall mean the civil service retirement and dis- 
ability fund « by the Act of May 22, 1920. 

“(g) the terms ‘disabled’ ‘disability’ shall mean totally disabled 
for useful and efficient service in the grade or class of position last occu- 
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pied by the employee or Member by reason of disease or injury not due to 
vicious habits, intemperance, or wuipal misconduct on his part within the 
five years next prior to becoming so disabled. 

“(h) The term ‘widow’, for oo of section 10, shall mean the sur- 
viving wife of an employee or Member who was married to such individual 
for at least two years immediately preceding his death or is the mother of 
issue by such marriage. 

“(i) The term ‘urdower’, for purposes of section 10, shall mean the 
surviving husband of an employee or Member who was married to such 
employee or Member for at least two years immediately preceding her 
death or is the father of issue by such marriage. The term ‘dependent 
widower’, for purposes of section 10, shall mean a ‘widower’ who is 
incapable of self-support by reason of mental or physical disability, and 
who received more than one-half his support from such employee or 
Member. 

“*(9) The term ‘child’, for purposes of section 10, shall mean an un- 
married child, including (1) an adopted child, and (2) a stepchild or 
recognized natural child who received more than one-half his support 
from and lived with the Member or employee in a regular parent-child 
relationship, under the age of eighteen years, or such unmarried child 
regardless of age who because of physical or mental disability incurred 
before age eighteen is incapable of self-support. 

““(k) the term ‘Government’ shall mean the executive, judicial, and 
legislative branches of the United States Government, including Govern- 
ment-owned or controlled corporations and Gallaudet College, and the 
municipal government of the District of Columbia. 

“(l) The term ‘lump-sum credit’ shall mean the unrefunded amount 
consisting of (1) the retirement deductions made from the basic salary 
of an employee or Member, (2) any sums deposited by an employee or 
Member covering prior service, and (8) interest on such deductions and 
deposits at 4 per centum per annum to December 31, 1947, and 8 per 
centum per annum thereafter compounded annually to December 31, 
1956 or, in the case of an employee separated or transferred to a position 
not within the purview of this Act before he has completed five years of 
civilian service or u Member separated before he has completed five years 
of Member service, to the date of the separation or transfer. The lump- 
sum credit shall not include interest if the service covered thereby aggre- 
gates one year or less, nor shall it include interest for the fractional part 
of a month in the total service. ¥e. 

“(m) The term ‘Commission’ shall mean the United States Civil 
Service Commission. 

“(n) The term ‘annuitant’ shall mean any former employee or Member 
who, on the basis of his service, has met all requirements of the Act for 
title to annuity and has filed claim therefor. ; 

(9) The term ‘survivor’ shall mean a person who is entitled to annuity 
under this Act based on the service of a deceased employee or Member 
or of a deceased annuitant. ; 

“(p) The term ‘survivor annuitant’ shall mean a survivor who has 
filed claim for annuity. ane J : 

“(g) The term ‘service’ shall mean employment which is creditable 
under section 8. . Shel 

“(r) The term ‘military service’ shall mean honorable active service in 
the Army, Navy, Air Force, Marine Corpe, or Coast Guard of the United 
States, but shall not include service in National Guard except when 


ordered to active duty in the service of the United States. 
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“(s) Théeterm ‘Member service’ shall mean service as a Member and shall 
include the period from the date o the es of the term for which 
the Member is elected or appointed to t on which he takes office as 
a Member. 

“COVERAGE 


“Sec. 2. (a) This Act shall apply to each employee and Member, 
except as hereinafter provided. 

“(b) This Act s not apply to the President, to any judge of the 
United States as defined under section 451 of title 28 of the United States 
Code, or to any employee of the Government subject to another retirement 
system for Government employees. 

““(c) This Act shall not apply to any Member or to any congressional 
employee until he gives notice in writing to the officer by whom his salary 
is paid of his desire to come within the purview of this Act. 

‘‘(d) This Act shail not apply to any temporary congressional employee 
unless such employee is appointed at an annual rate of salary and gives 
notice in writing to the officer by whom his salary is paid of his desire to 
come within the purview of this Act. 

“(e) The Commission may exclude from the operation of this Act any 
employee or group of employees in the executive branch of the United States 
Government, or of the District of Columbia government upon recommenda- 
tion by its Commissioners, whose tenure of office or employment is tem- 
porary or intermittent. 

“(f) This Act shall not apply to any temporary employee of the Admin- 
istrative Office of the United States Courts, of the courts specified in section 
610 of title 28 of the United States Code, or to construction employees or 
any other temporary, part-time, or intermittent employees of the Tennessee 
Valley Authority; and the Architect of the Capitul and the Librarian of 
Congress are authorized to exclude from the operation of this Act any 
employees under the office of the Architect of the Capitol and the Library of 
Congress, respectively, whose tenure of employment is temporary or of 
uncertain duration. 

“(q) Notwithstanding any other provision of law or any Executive 
order, this Act shall apply to each United States Commissioner whose 
total compensation for services rendered as United States Commissioner 
is not less than $3,000 in each of the last three consecutive calendar years 
(1) ending prior to the effective date of the Civil Service Retirement Act 
Amendments of 1956 or (2) ending prior to the first day of any calendar 
year which begins after such effective date. For the purposes of this Act, 
the employment and compensation of each such United States Com- 
missioner coming within the purview of this Act pursuant to this sub- 
section shall be held and considered to be on a daily basis when actually 
employed; but nothing in this Act shall affect, otherwise than for the 
purposes of this Act, the basis, under applicable law other than this Act, 
on which such United States Commissioner is employed or on which his 
compensation is determined and paid. 


‘CREDITABLE SERVICE 


_ “Sze. 3. (a) An employee’s service for the purposes of this Act 
as Pipe as Di paca in the soma shall be credited 

of original employment to of the separation upon 
which title to annuity is based in the civilian service of the Government. 
Credit shall similarly be allowed for service in the Pan American Sani- 











12 FEDERAL EXECUTIVE PAY, CIVIL SERVICE RETIREMENT, ETC. 


tary Bureau. No credit shall be allowed for any period of separation 
from the service in excess of three calendar days. 

“(b) An employee or Member shall be allowed credit for periods of 
military service prior to the date of the separation upon which title to 
annuity is based; however, if an employee or Member is awarded retired 
pay on account of military service, his military service shall not be in- 
cluded, unless such retired pay is awarded on account of a service-con- 
nected disability (1) incurred in combat with an enemy of the United 
States or (2) caused by an instrumentality of war and incurred in line 
of duty during an enlistment or employment as provided in Veterans 
Regulation Numbered 1 (a), part I, paragraph I, or is awarded under 
title III of Public Law 810, EKightieth Congress, except that for purposes 
of section 9 (c) (1), a Member (A) shall be allowed credit only for periods 
of military service not exceeding five so ag any military service 
performed by the Member upon leaving his office, for the purpose of per- 
forming such service, during any war or national emergency proclaimed 
by the President or declared by the Congress and prior to his final separa 
tion from service as Member and (B) may not receive credit for military 
service for which credit is allowed for the purposes of retired pay under 
any other provision of law. Nothing in this Act shall affect the right of 
an employee or a Member to retired pay, pension, or compensation in 
addition to the annuity herein arovidid. 

““(c) Credit shall be allowed for leaves of absence granted an employee 
while performing military service or while receiving benefits under the 
Federal Employees’ Compensation Act of September 7, 1916, as amended. 
Except for a substitute in the postal service, there shall be excluded from 
credit so much of any other leaves of absence without pay as may exceed 
siz months in the aggregate in any calendar year. 

-“(d) An employee who during the period of any war, or of any national 
emergency as proclaimed by the President or declared by the Congress, 
has left or leaves his position to enter the military service shall not be 
considered, for the purposes of this Act, as separated from his civilian 
position by reason of such military service, unless he shall apply for and 
receive a lump-sum benefit under this Act: Provided, That such employee 
shall not be considered as retaining his civilian position beyond December 
31 ee 956, or the expiration of five years of such military service, whichever 
ts later. 

““(e) The total service of an employee or Member shall be the full years 
and twelfth parts thereof, excluding from the aggregate the fractional part 
of a month, if any. 

“(f) An employee must have completed at least five years of civilian 
service before he shall be eligible for annuity under this Act. 

“(g) An employee or Member must have, within the two-year period 
preceding any separation from service, other than a separation by reason 
of death or disability, completed at least one year of creditable civilian 
service during which he was subject to this Act before he or his survivors 
shall be eligible for annuity under this Act based on such separation. 
If any employee or Member, other than an employee or Member separated 
from the service by reason of death or disability, fails to meet the service 
requirement of the preceding sentence, the amounts deducted from his 
salary during his period of service for which no eligibility for annwity is 
established based on such separation shall be returned to him upon such 
separation. Failure to meet this service requirement shall not deprive 
the individual or his survivors of any annuity rights which attached upon 
a@ previous separation. 
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“(h) An employee who (1) has at least five years’ Member service and 
(2) has served as a Member at any time after August 2, 1946, shall not 
be allowed credit for any service which is used in the computation of an 
annuity under section 9 (c). 

“(i) In the case of each United States Commissioner who comes within 
the iew of this Act pursuant to section 2 (g) of this Act, service 
cislanad-oelae to, on, or after the effective date of the Civil Service Retire- 
ment Act Amendments of 1956 as United States Commissioner shall be 
credited for the purposes of this Act on the basis of one three-hundred-and- 
thirteenth of a year for each day on which such United States Commissioner 
renders service in such capacity and which is not credited for the purposes 
of this Act for service performed him in any capacity other than 
United States Commissioner. Such credit shall not be granted for 
service rendered as United States Commissioner for more than three 
hundred and thirteen days in any one year. 

“(7) Notwithstanding any other provision of this section, any military 
service (other than military service covered by military leave with pay 
from a civilian position) performed by an individual after December 
1956 shall be excluded in determining the aggregate period of service upon 
which an annuity payable under this Act to such individual or to his 
widow or child is to be based, if such individual or widow or child is 
entitled (or would upon proper application be entitled), at the time of 
such determination, to monthly old-age or survivors benefits under section 
202 of the Social Security Act based on such individual’s wages and self- 
employment income. If in the case of the individual or widow such 
military service is not excluded under the preceding sentence, but upon 
attaining retirement age (as defined in section 216 (a) of the Social 
Security Act) he or she becomes entitled (or would upon proper applica- 
tion be entitled) to such benefits, the Commission shall redetermine the 
aggregate period of service upon which such annuity is based, effective 
as of the first day of the month in which he or she attains such age, so as 
to exclude such service. The Secretary of Health, Education, and Wel- 
fare shall, upon the request of the Commission, inform the Commission 
whether or not any such individual or widow or child is entitled at any 
specified time to such benefits 


“DEDUCTIONS AND DEPOSITS 


“Sec. 4. (a) From and after the first day of the first pay period which 
begins on or after the effective date of the Civil Service Retirement Act 
Amendments of 1956 there shall be deducted and withheld from each 
employee's basic salary an amount equal to 6'4 per centum of such basic 
salary and from each Member’s basic salary an amount equal to 7% per 
centum of such basic salary. From and after the first day of the first pay 
period which begins after June 30, 1957, an equal sum s also be con- 
tributed from the respective appropriation or fund which is used for pay- 
ment of his salary, pay or compensation, or in the case of an elected 
official, from such appropriation or fund as may be available for pay- 
ment of other salaries of the same office or establishment. The amounts 
so deducted and withheld by each department or agency, together with the 
amounts so contributed, shall, in accordance with such procedures as may 
be prescribed by the Comptroller General of the United States, be deposited 
by the department or agency in the Treasury of the United States to the 
credit of the fund. There shall also be so credited all deposits made by 
employees or Members under this section. Amounts contributed under 
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this subsection from appropriations of the Post Office Department shall 
not be considered as costs of providing postal service for the purpose of 
establishing postal rates. 

““(b) Each employee or Member shall be deemed to consent and agree 
to such deductions from basic salary, and payment less such deductions 
shall be a full and complete discharge and acquittance of all claims and 
demands whatsoever for all regular services during the period covered by 
such payment, except the right to the benefits to which he shall be entitled 
under this Act, notwithstanding any law, rule, or regulation affecting 
the individual’s salary. 

“(ce) Each employee or Member credited with civilian service after 
July 31, 1920, for which, for any reason whatsoever, no retirement 
deductions or deposits have been made, may deposit with interest an 
amount equal to the following percentages of his basic salary received 
for such service: 


Percentage oj 
basic salary Service period 
RRGNOEE. 36 ieccancneatee 24......-.. August 1, 1920, to June 30, 1926 
yp, NAS ore July 1, 1926, to June 30, 1942 
) AR July 1, 1942, to June 30, 1948 
PARRY ee See July 1, 1948, to October 31, 1956 
REIT After October 31, 1956 
Member for Member service... 243....-... August 1, 1920, to June 30, 1926 
3%..-...-. July 1, 1926, to June 80, 1942 
Beas te ask ee July 1, 1942, to August 1, 1946 
oss Se August 2, 1946, to October 31, 1956 
Th cc. eke After October 31, 1956 


“(d) Each employee or Member who has received a refund of retire- 
ment deductions under this or any other retirement system established for 
employees of the Government covering service for which he may be allowed 
credit under this Act may deposit the amount received, with interest. 
No credit shall be allowed for the service covered by the refund until the 
deposit is made. 

“‘(e) Interest under subsection (ce) or (d) shall be computed from the 
midpoint of each service period included in the computation, or from 
the date refund was paid, to the date of deposit or commencing date of 
annuity, whichever is earlier. The interest shall be computed at the rate 
of 4 per centum per annum to December 31, 1947, and 3 per centum per 
annum thereafter compounded annually. Such deposit may be made in 
one or more wnstallments. 

“(f) Under such regulations as may be prescribed by the Commission, 
amounts deducted under subsection (a) and deposited under subsections 
(c) and (d) shall be entered on individual retirement records. 

**(g) No deposit shall be required for any service prior to August 1, 
1920, for periods of military service or for any service for the Panama 
Railroad Company prior to January 1, 1924. 


“* MANDATORY SEPARATION 


“Sec. 5. (a) Except as hereinafter provided, an employee who shall 
have attained the age of seventy years and completed fifteen years of service 
shall be automatically separated from the service. Such separation shall 
be effective on the last day of the month in which such nts 1 3d attains 
the age of seventy years or completes fifteen years of service of beyond 
such age, and all salary shall cease from that day. 


“(b) Each employing office shall notify each employee under its direc- 
tion of the date of such separation from the service at least sixty days in 
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advance thereof: Provided, That subsection (a) shall not take effect without 
the consent of the employee until sixty days after he has been so notified. 

“(e) The President may, by Executive order, exempt from automatic 
separation under this section any employee when, in his judgment, the 
public interest so requires. 

“(d) The automatic separation provisions of this section shall not apply 
to any person named in any Act of Congress providing for the continuance 
of such person in the service, to any Member, to any congressional em- 
ployee, to the Architect of the Capitol or any employee under the office of 
the Architect of the Capitol, or to any employee in the judicial branch who 
has been appointed to hold office for a definite term of years. 

“(e) In the case of an employee of The Alaska Railroad, Territory of 
Alaska, or an employee who is a eitizen of the United States employed 
on the Isthmus of Panama by the Panama Canal Company or the Canal 
Zone Government, the provisions of this section shall apply upon his 
attaining the age of sixty-two years and completing fifteen years of service 
on the Isthmus of Panama or in the Territory of Alaska. 


“IMMEDIATE RETIREMENT 


“Sec. 6. (a) Any employee who attains the age of sirty years and 
completes thirty years of service shall, upon separation from the service, 
be paid an annuity computed as provided in section 9. 

“(b) Any employee m9 attains the age of fifty-five years and completes 
thirty years of service shall, wpon separation from the service prior to 
attainment of the age of sixty years, be paid a reduced annuity computed 
as provided in section 9. 

“(e) Any employee the duties of whose position are primarily the in- 
restigation, apprehension, or detention of persons suspected or convicted 
of offenses against the criminal laws of the United States, including any 
employee engaged in such activity who has been transferred to a supervisory 
or administrative position, who attains the age of fifty years and completes 
twenty years of service in the performance of such duties, may, if the head 
of his department or agency recommends his retirement and the Commis- 
sion approves. voluntarily retire from the service and be paid an annuity 
computed as provided in section 9. The head of the department or agency 
and the Commission shall give full consideration to the degree of hazard to 
which such employee is subjected in the performance of his duties, rather 
than the general duties of the class of the position held by such employee. 
The word ‘detention’, as used in this subsection, shall be construed to 
include the duties of — 

““(1) ali employees of the Bureau of Prisons and Federal Prison 
Industries, Incorporated, 

(2) all employees of the Public Health Service assigned to the field 
service of the Bureau of Prisons or to the field service of Federal 
Prison Industries, Incorporated, 

(3) all civilian employees employed in the field services at 
Army or Navy disciplinary barracks or at confinement and rehabil- 
rs facilities operated by any of the United States armed services, 
an 

(4) all employees of the Department of Corrections of the District 
of Columbia, rts industries and utilities, 

whose duties in connection with persons in detention suspected or con- 
victed of offenses against the criminal laws of the United States or of the 
District of Columbia or offenses against the punitive articles of the Uni- 
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form Code of Military Justice require frequent (as determined by the 
appropriate administrative authority with the concurrence of the Com- 
mission) direct contact with such persons in the detention, direction, 
ape inspection, training, employment, care, transportation, or 
rehabilitation of such persons. 

“(d) Any employee who completes twenty-five years of service or who 
atiains the age of fifty years and completes twenty years of service shall 
upon involuntary separation from the service not be removal for cause on 
charges of misconduct or delinquency, be paid a reduced annuity computed 
as provided in section 9. 

“(e) Any employee who attains the age of sixty-two years and com- 
pletes five years of service shall, upon separation from the service, be paid 
an annuity computed as provided in section 9. 

“(f) Any Member who attains the age of sixty-two years and completes 
five years of Member service, or who attains the age of sixty years and 
completes ten years of Member service, shall, upon separation from the 
service, be paid an annuity computed as provided in section 9. Any 
Member who attains the age of fifty-five years and completes thirty years 
of service shall, upon separation from the service prior to attainment of 
the age of sixty years, be paid a reduced annuity computed as provided 
in section 9. Any Member who completes twenty-five years of service, 
or who attains the age of fifty years iol completes twenty years of service, 
shall, upon separation from the service (other than separation by resiqna- 
tion or expulsion), be paid a reduced annuity computed as provided in 
section 9. No Member or survivor of a Member shail be entitled to 
receive an annuity under this Act unless there shall have been deducted 
or deposited the amounts specified in section 4 with respect to his last 
five years of Member service. 


“DISABILITY RETIREMENT 


“Sec. 7. (a) Any employee who completes five years of civilian service 
and ° ho is found by the Commission to have become disabled shall, wpon 
his own application or upon application by his department or agency, be 
retireu on an annuity computed as provided in section 9, Any Member 
who completes five years of Member service and who is found by the 
Commission to have become disabled shall, upon his own application, be 
retired on an annuity computed as provided in section 9. 

“*(b) No claim shall be allowed under this section unless the application 
is filed with the Commission prior to separation of the employee or Mem- 
ber from the service or within one year thereafter. This time limitation 
may be waived by the Commission for an individual who at the date of 
separation from service or within one year thereafter is mentally incompe- 
tent, if the application is filed with the Commission within one year from 
the date of restoration of such individual to competency or the appoint- 
ment of a fiduciary. whichever is the earlier 

““(e) Each annuitant retired under this section or under section 6 ot the 
Act of May 29, 1930, as amended, unless his disability is permanent in 
character. shall at the expiration of one year from the date of such retire- 
ment and annually thereafter. until reaching age sixty, be examined under 
the direction of the Commission. If the annuitant fails to submit to 
examination as required under this section, payment of the annuity shall 
ts suepertes until continuance of the disability is satisfactorily estab- 

ished. 
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“(d) If such annuitant, before reaching age sixty, recovers from his 
disability or is restored to an earning capacity fairly comparable to the 
current rate of compensation of the position occupied at the time of retire- 
ment, payment of the annuity pr? 99 cease (1) u reemployment by the 
Government, (2) one year from the date of the medical examination shourng 
such recovery or (3) one year from the date of determination that he is so 
restored, whichever is earliest. Earning capacity shall be deemed restored 
if in each of two succeeding calendar years the income of the annuitant 
from wages or self-employment or both shall e at least 80 per centum 
of the current rate of compensation of the position occupied immediately 
prior to retirement. 

“(e) If such annuitant whose annuity is discontinued under subsection 
(d) is not reemployed in any position included in the provisions of 
this Act, he shall be considered, except for service credit, as having been 
involuntarily separated from the service for the purposes of this Act as 
of the date of Hab ariiabiics of the disability annuity and shall, after 
such discontinuance, be entitled to annuity in accordance with the appli- 
cable provision of this Act. 

“(f) No person shall be entitled to receive an annuity under this Act 
and compensation for injury or disability to himself under the Federal 
Employees’ Compensation Act of September 7, 1916, as amended, covering 
the same period of time. This provision shall not bar the right of any 
claimant to the greater benefit conferred by either Act for any part of the 
same period of time. Neither this provision nor any provision in such 
Act of September 7, 1916, as amended, shall deny to any person an 
annuity accruing to such person under this Act on account of service 
rendered by him, or deny any concurrent benefit to such person under such 
Act of September 7, 1916, as amended, on account of the death of any 
other person. 

“(g) Notwithstanding any provision ¢ law to the contrary, the right 
of any person entitled to an annwity under this Act shall not be affected 
because such person has received an award of compensation in a lump 
sum under section 14 of the Act of September 7, 1916, as amended, except 
that where such annuity is payable on account of the same disability for 
which compensation under such section has been paid, so much of such 
compensation as has been paid for any period extended beyond the date 
such annuity becomes effective, as determined by the Department of 
Labor, shall be refunded to the Department of Labor, to be covered inio 
the Federal Employees’ Compensation Fund. Before such person shail 
receive such annuity he shall (1) refund to such Department the amount 
representing such commuted payments for such extended period, or (2) 
authorize deduction of such amount from the annuity payable to him 
under this Act, which amount shall be transmitted to such Department 
for reimbursement to such fund. Deductions from such annuity may be 
made from accrued and accruing payments, or may be prorated against 
and paid from accruing payments in such manner as the Department of 
Labor shall determine, whenever it finds that the financial circumstances 
of the annuitant are such as to warrant such deferred refunding. 


“DEFERRED RETIREMENT 


“See. 8. (a) Any employee who is separated from the service or 
transferred to a position not within the purview of this Act after completing 
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five years of civilian service may be paid an annuity beginning at the age 
of sixty-two years computed as provided in section 9. 

““(b) Any Member who on or after January 1, 1956, has been or is 
separated from the service as a Member after completing, five years of 
Member service may hereafter be paid an annuity beginning at the age of 
sixty-two years, computed as provided in section 9. Any Member who is 
separated from the service after completing ten or more years of Member 
service may be paid an annuity beginning at the age of sixty years, com- 
puted as provided in section 9. 


“COMPUTATION OF ANNUITY 


“Sec. 9. (a) Except as otherwise provided in this section, the annuity 
of an employee retiring under this Act shall be (1) the larger of (A) 1% 
per centum of the average salary multiplied by so much of the total service 
as does not exceed five years, or (B) 1 per centum of the average salary, 
plus $25, multiplied by so much of the total service as does not exceed five 
years, plus (2) the larger of (A) 1% per centum of the average salary 
multiplied by so much of the total service as exceeds five years but does not 
exceed ten years, or (B) 1 per centum of the average salary, plus $25, 
multiplied by so much of the total service as exceeds five years but does not 
exceed ten years, pene (3) the larger of (A) 2 per centum of the average 
salary multiplied by so much of the total service as exceeds ten years, or (B) 
1 per centum of the average salary, plus $25, multiplied by so much of the 
total service as exceeds ten years: Provided, That the annuity shall not 
exceed 80 per centum of the average salary: Provided further, That the 
annuity of an employee retiring under section 7 shall be at least (1) 40 
per centum of the average salary or (2) the sum obtained under tiis sub- 
section after increasing his total service by the period elapsing between the 
date of separation and the date he attains the age of siaty years, whichever 
is the. lesser, but this proviso shall not increase the atinuity of any survivor. 

“(b) The annuity of a congressional employee retiring under this Act 
shall, if he so elects at the time his annuity commences, be (1) 2% per 
centum of the average salary multiplied by his military service and service 
as a congressional employee, not exceeding a total of fifteen years, plus 
(2) 1% per centum of the average salary multiplied by so much of the 
remainder of his total service as does not pao Jive years, plus (3) 1% 
per centum of the average salary multiplied by so much of the remainder 
of his total service as exceeds five years but does not exceed ten years, 
plus (4) 2 per centum of the average salary multiplied by so much of the 
remainder of his total service as exceeds ten years: Provided, That the 
annuity shall not exceed 80 per centum of the average salary. This 
subsection shall not apply unless the congressional employee (1) has 
had at least five years’ service as a congressional employee, (2) has had 
deductions withheld from his salary or made deposit covering his last 
jive years of civilian service, and (8) has served as a congressional em- 
ployee during the last eleven months of his civilian service: Provided 
further, That the annuity of a congressional employee retiring under 
section 7 shall be at least (1) 40 per centum of the average salary or 
(2) the sum obtained under this subsection after increasing his service as 
a congressional employee by the period elapsing between the date of separa- 
tion and the date he attains the age of sixty years, whichever is the lesser, 
but this provision shall not increase the annuity of any survivor. 
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“(c) The annuity of a Member retiring under this Act shall be an 
amount equal to— 

““(1) 2% per centum of the average salary multiplied by the total of 
his Member and creditable military service; 

(2) 2% per centum of the average salary multiplied by his total 
years of service, not exceeding fifteen, performed as a congressional 
employee prior to his separation from service as a Member, other than 
any such service which he may elect to exclude; 

““(3) 1% per centum of such average salary multiplied by so much 
of his total service, other than service used in computing annuity 
under clauses (1) and (2); as does not exceed five years, performed 
prior to his separation from service as a Member, and other than any 
such service which he may elect to exclude; 

““(4) 1% per centum of such average salary multiplied by so much 
of his total service, other than service used in computing annuity under 
clauses (1) and (2), as exceeds five years but does not exceed ten years, 
performed prior to his separation from service as a Member, and 
other than any such service which he may elect to exclude; and 

“(5) 2 per centum of such average salary multiplied by so much of 
his total service, other than service used in computing annuity under 
clauses (1) and (2), as exceeds ten years, performed prior to his 
separation from service as a Member, and other than any such service 
which he may elect to exclude. 

In no case shall an annuity computed under this subsection exceed 80 
per centum of the basic salary that he is receiving at the time of such 
separation from the service, and in no case shall the annuity of a Member 
retiring under section 7 be less than (A) 40 per centum of the average 
salary or (B) the sum obtained under this subsection after increasing his 
Member service by the period elapsing between the date of separation and 
the date he attains the age of sixty years, whichever is the lesser, but this 
provision shall not increase the annuity of any survivor. 

“(d) The annuity as hereinbefore provided, for an employee retiring 
under section 6 (b) or 6 (d) or a Member retiring under the second or third 
sentence of section 6 (f), shall be reduced by one-twelfth of 1 per centum 
for each full month not in excess of sixty, and one-sixth of 1 per centum for 
each full month in excess of sixty, such employee or member is under the 
age of sixty years at date of separation. 

“(e) The annuity of an employee retiring under section 6 (c) shall be 
2 per centum of the average salary multiplied by the total service: Provided, 

the annuity shall not exceed 80 per centum of the average salary. 

“(f) The annuity as hereinbefore provided shall be reduced by 10 per 
centum of any deposit described in section 4 (c) remaining unpaid, unless 
the employee or Member shall elect to eliminate the service involved for 
purposes of annuity computation. 

“(g) Any employee or Member retiring under section 6, 7, or 8 may 
at the time of retirement elect a reduced annuity, in lieu of the annuity 
as hereinbefore provided, and designate in writing his wife or husband to 
receive an annuity after the retired individual’s death computed as pro- 
vided in section 10 (a) (1). The annuity of the employee or Member 
making such election, excluding any increase because of retirement under 
section 7, shall be reduced by 2% per centum of so much of the portion 
thereof designated under section 10 (a) (1) as does not exceed $2,400 and 
by 10 per centum of so much of the portion so designated as exceeds $2,400. 

“(h) Any unmarried employee or Member retiring under section 6 or 
8, and found by the Commission to be in good health, may at the time of 
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retirement elect a reduced annuity, in lieu of the annuity as hereinbefore 

ovided, and designate in writing a person having an insurable interest 
an the employee or Member to receive an annuity after the retired indi- 
vidua.’s death. The annuity payable to the employee or Member making 
such election shall be reduced by 10 per centum of an annuity computed 
as provided in section 9 and by 5 per centum of an annuity so computed 
for each full five years the person designated is younger than the retiring 
employee or Member, but such total reduction shall not exceed 40 per 
centum. 

“(t) The annuity as hereinbefore provided, for an employee who is a 
citizen of the United States, shall be inereased by $36 multiplied by total 
service in the employ of either the Alaska Engineering Commission or 
The Alaska Railroad in the Territory of Alaska between March 12, 1914, 
and July 1, 1923, or in the employ of either the Isthmian Canal Com- 
mission or the Panama Railroad Company on the Isthmus of Panama 
between May 4, 1904, and April 1, 1914. 


“SURVIVOR ANNUITIES 


“Sec. 10. (a) (1) If a Member or employee dies after having retired 
under any provision of this Act and is survived by a wife or husband 
designated under section 9 (g) such wife or husband shall be paid an 
annuity equal to 50 per centum of so much of an annuity computed as 
provided in subsections (a), (6), (ce), (d), (e), and (f) of section 9, as 
may apply with respect to the annuitant, as is designated in writing for 
such purpose by such Member or employee at the time he makes the 
election provided for by section 9 (g). 

(2) An annuity computed under this subsection shall begin on the 
first day of the month in which the retired employee or Member dies, 
and such annuity or any right thereto shall terminate upon the survivor's 
death or remarriage. 

“(b) The annuity of a survivor designated under section 9 (h) shall 
be 50 per centum of the reduced annuity computed as provided in sub- 
sections (a), (6), (c), (d), (e), (f), and (h) of section 9 as may apply 
with respect to the annuitant. The annuity of such survivor shall begin 
on the first day of the month in which the retired employee or Member 
dies, and such annuity or any right thereto shall terminate upon the 
survivor's death. 

*“(c) If an employee dies after completing at least five years of civilian 
service, or @ Member dies after completing at least five years of Member 
service, the widow or dependent widower of such employee or Member shall 
be paid an annuity equal to 50 per centum of an annuity computed as 
provided wn subsections (a), (b), (ce), (e), and (f) of section 9 as may 
apply with respect to the employee or Member. The annuity of such 
widow or dependent widower shall begin on the first day of the month 
after the employee or Member dies, and such annuity or any right thereto 
shall terminate upon death or remarriage of the widow or widower, or 
upon the widower’s becoming capable of self-support. 

‘*(d) If an employee dies after completing five years of civilian service 
or a Member dies after completing five years of Member service, or an 
employee or a Member dies after having retired under any provision of 
the Act. and is survived by a wife or by a husband, each surviving child 
who received more than one-half of his support from such employee or 
Member shall be paid an annuity equal to the smallest of (1) 40 per 
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centum of the employee’s or Member’s won epee 3 divided by the num- 
ber of children, (2) $600, or (3) $1,800 divided by the number of children. 
If such employee or Member is not survived by a wife or husband, each 
surviving child shall be paid an annuity e to the smallest of (1) 50 
per centum Be the employee’s or Member’s average salary divided by the 
number of children, (2) $720, or (8) $2,160 divided the number o 
children. The child’s annuity shall begin on the first day of the mont 
p the employee or Member dies, and such annuity or any right thereto 
8 gear u (1) his ——_ ite 18 lak an Th 1, 
su , (2) his becoming ca of self-support after age 18, is 
saan or (4) his death. peat the death of the surviving wife or hus- 
band or termination of the annuity of the child, the annuity of any other 
child or children shall be recomputed and paid as though such wife, hus- 
band, or child had not survived the employee or Member. 

““(e) In case a Member separated from service with title to a deferred 
annuity under this Act, either prior to, on, or after the effective date of 
the Civil Service Retirement Act Amendments of 1956, shall hereafter 
die before having established a valid claim for annuity and is survived 

a wife or husband to whom married at date of separation, such sur- 
nving wife or husband (1) shall be paid an annuity equal to one-half 
of the deferred annuity of such Member beginning the first day of the 
month following the death of such Member and terminating upon the 
death or remarriage of such surviving wife or husband or (2) may elect 
to receive a lump-sum credit in lieu of annuity if such wife or husband 
is the person who would be entitled to the lump-sum credit and files 
application therefor with the Commission prior to the award of such 
annuity. 

““LUMP-SUM BENEFITS 


“Sec. 11. (a) Any employee or Member who is separated from the 
service, or is transferred to a position wherein he does not continue 
subject to this Act, shall be paid the lump-sum credit provided his sepa- 
ration or transfer occurs and application for payment is filed with the 
Commission at least thirty-one days before the earliest commencing date 
of any annuity for which he is eligible. The receipt of payment of the 
lump-sum credit by the individual shall void all annuity rights under 
this Act, unless and until he shall be reemployed in the service subject 
to this Act. This subsection shall also apply to any employee or Mem- 
ber separated prior to the effective date re the Civil Service Retirement 
Act Amendments of 1956 after completing at least twenty years of 
civilian service. 

‘“*(b) Each present or former employee or Member may, under regula- 
tions prescribed by the Commission, designate a beneficiary or beneficiaries 
for the purposes of this Act. 

“(c) Lump-sum benefits authorized under subsections (d), (e), and 
(f) of this section shall be paid in the following order of precedence to such 
person or persons surviving the employee or Member and alive at the date 
title to the payment arises, and se payment shall be a bar to recovery by 
any other person: 

“ First, to the beneficiary or beneficiaries designated by the employee or 
Member in a writing received in the Commission prior to his death; 

“Second, if there be no such beneficiary, to the widow or widower of 
the employee or Member; 


90016°—57 H. Rept., 84-2, vol. 547 














22 FEDERAL EXECUTIVE PAY, CIVIL SERVICE RETIREMENT, ETC. 


“Third, if none of the above, to the child or children of the employee or 
Member and descendants of deceased children by representation; 

“Fourth, if none of the above, to the parents of the employee or Member 
or the survivor of them; 

“Fifth, if none of the above, to the e+ J appointed executor or admin- 
istrator of the estate of the employee or Member; 

“Sixth, if none of the above, to other next of kin of the employee or 
Member as may be determined by the Commission to be entitled under 
the laws of the domicile of the individual at the time of his death. 

**(d) If an employee or Member dies (1) without a survivor, or (2) with 
a@ survivor or survivors and the right of all survivors shall terminate before 
claim for survivor annuity is filed, or if a former employee or Member 
not retired dies, the lump-sum credit shall be paid. 

““(e) If all annuity rights under this Act based on the service of a 
deceased employee or Member shall terminate before the total annuity 
paid equals the lump-sum credit, the difference shall be paid. 

“(f) If an annuitant dies, any annuity accrued and unpaid shall be 


“(g) Any annuity accrued and unpaid upon the termination (other 
than by death) of the annuity of any annuitant or survivor annuitant 
shall be paid to such person. Any survivor annuity accrued and unpaid 
upon the death of any survivor annuitant shall be paid in the following 
order of precedence, and such payment shall be a bar to recovery by any 
other person: 

“Furst, to the duly appointed executor or administrator of the estate of 
the survivor annuitant; 

“Second, if there is no such executor or administrator, payment may 
be made, after the expiration of thirty days from the date of death of such 
survivor annuitant, to such next of kin of the survivor annuitant as may 
be determined by the Commission to be entitled under the laws of the 
survivor annuitant’s domicile at the time of his death. 


“ADDITIONAL ANNUITIES 


“Sec. 12. (a) Any employee or Member may, under regulations 
prescribed by the Commission, voluntarily contribute additional sums in 
multiples of $25, but the total may not exceed 10 per centum of his basic 
salary for his creditable service from and after August 1, 1920. The 
voluntary contribution account in each case shall be the sum of such 
unrefunded contributions, plus interest at 3 per centum per annum 
compounded annually to date of separation or transfer to a position not 
within the purview of this Act or, in case of an individual who is separated 
with title to a deferred annuity and does not claim the voluntary contribu- 
tion account, to the commencing date fixed for such deferred annuity or 
date of death, whichever is earlier. 

“(b) Such voluntary contribution account shall be used to purchase 
at retirement an annuity in addition to the annuity otherwise provided. 
For each $100 in such voluntary contribution account, the additional 
annuity shall consist of $7, increased by 20 cents for each full year, if 
any, such employee or Member is over the age of fifty-five years at the 
date of retirement. 

“(c) A retiring employee or Member may elect a reduced additional 
annuity in liew of the additional annuity described in subsection (b) and 
designate in writing a person to receive after his death an annuity of 50 
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per centum of his reduced additional annuity. The additional annuity 
of the employee or Member making such election shall be reduced by 10 
per centum, and by 5 per centum for each full five years the person desig- 
nated is you than the retiring employee or Member, but such total 
reduction shall tnt exceed 40 per centum. 

“(d) Any employee or Member who is separated from the service before 
becoming eligible for immediate or deferred annuity or who transfers to a 
position wherein he does not continue subject to this Act shall be paid the 
voluntary contribution account. Any employee or Member who is sepa- 
rated from the service after becoming eligible for a deferred annuity under 
section 8 may elect to receive, in lieu of additional annuity, the voluntary 
contribution account, provided his separation occurs and application for 
payment is filed with the Commission at least thirty-one days before the 
commencing date of annuity. 

“(e) If any present or former employee or Member not retired dies, 
the voluntary contribution accounts shall be paid under the provisions 
of section 11 (ce). If all additional annuities or any right thereto based 
on the voluntary contribution account of a deceased employee or Member 
terminate before the total additional annuity paid equals such account, 
the difference shall be paid under the provisions of section 11 (c). 


“‘REEMPLOYMENT OF ANNUITANTS 


“Sec. 18. (a) Notwithstanding any other provision of law, an annui- 
tant heretofore or hereafter retired under this Act shall not, by reason of 
his retired status, be barred from employment in any appointive position 
for which he is qualified. An annuitant so reemployed shall serve at the 
will of the appointing officer. 

“(b) If an annuitant under this Act (other than (1) a disability 
annuitant whose annuity is terminated by reason of his recovery or 
restoration of earning capacity, (2) an annuitant whose annuity was 
based upon an involuntary separation from the service, excluding a 
separation under the automatic separation provisions of this Act, or (3) 
a Member retired under this Act) hereafter becomes employed, or on 
the date of enactment of the Civil Service Retirement Act Amendments of 
1956 is serving, in an appointive or elective position, his service on and 
after the date he was or is so employed shall be covered by this Act. No 
deductions for the fund shall be withheld from his salary, but there shall 
be deducted from his salary, except for lump-sum leave payment purposes 
under the Act of December 21, 1944, a sum equal to the annuity allocable 
to the period of actual employment, and this provision concerning the 
lump-sum leave payments shall also be effective in the case of each retired 
employee se perl tek ote reemployment after December 15, 1953, and 
before the effective date of the Civil Service Retirement Act Amendments 
of 1956: Provided, That if such annwitant serves on a full-time basis for 
at least one year in employment not excluding him under section 2 (b) 
from coverage, (1) his annuity upon termination of employment shall be 
increased by an annuity computed under subsections (a), (b), (d), (e), 
and (f) of section 9 as may apply based upon the period of and the basic 
salary (before deduction) averaged during such employment, and (2) his 
lump-sum credit shall not be reduced by annuity paid during such em- 
ployment. The employment of an annuitant under this subsection shall 
not operate to create an annuity for or in any manner affect the annuity 
of any survivor. 
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“(c) If a Member heretofore or hereafter retired under this Act hereafter 
becomes employed in an appointive or elective position, annuity payments 
shall be discontinued during such employment and resumed in the same 
amount upon termination of such employment: Provided, That if such 
retired Member takes office as Member and gives notice as provided in 
section 2 (c), his service as Member during such period shall be credited 
in determining his right to and the amount of his subsequent annuity: 
Provided further, That this subsection shall not apply to a Member 
appointed by the President of the United States to a position not requiring 
confirmation by the Senate. 


““PAYMENT OF BENEFITS 


“Sec. 14. (a) Each annuity is stated as an annual amount, one- 
twelfth of which, fixed at the nearest dollar, accrues monthly and is payable 
on the first business day of the month after it accrues. 

““(b) Except as otherwise provided, the annuity of an employee shall 
commence on the first of the month after separation from the service, or on 
the first of the month after salary ceases provided the employee meets the 
service and the age or disability requirements for title to annuity at that 
time. The annuity of a Member or of an elected officer of the Senate or 
House of Representatives shall commence on the day following the day on 
which salary shall cease provided the person entitled to such annuity meets 
the service and the age or disability requirements for title to annuity at that 
tame. The annuity of an employee or Member under section 8 shall com- 
mence on the first of the month after the occurrence of the event on which 
payment of the annuity is based. 

“(e) An annuity shall terminate on the last day of the month preceding 
the month in which death or any other terminating event provided in this 
Act occurs. 

“(d) Any person entitled to annuity from the fund may decline to 
accept all or any part of such annuity a a waiver signed and filed with 
the Commission. Such waiver may be revoked in writing at any time, 
but no payment of the annuity waived shall be made covering the period 
during which such waiver was in effect. 

“‘(e) Where any payment is due a minor, or a person mentally in- 
competent or under other legal disability, such payment may be made to 
the person who is constituted guardian or other fiduciary by the law of the 
State of residence of such claimant or is otherwise legally vested with the 
care of the claimant or his estate: Provided, That ro aa no guardian or 
other fiduciary of the person under legal disability has been appointed 
under the laws of the State oy reeves of the claimant, payment may be 
made to any person who in the judgment of the Commission is responsible 
for the care of the claimant, and such payment shall be a bar to recovery 
by any other person. 


‘‘@XEMPTION FROM LEGAL PROCESSES 


“Szc. 15. (a) None of the moneys mentioned in this Act shall be 
assignable, either in law or equity, or be subject to execution, levy, attach- 
ment, garnishment, or other legal process. 

“(6) Notwithstanding any other provision of law, there shall be no 
recovery of any payments under this Act from any person when, in the 
judgment of the Commission, such person is unthout fault and such 
recovery would be contrary to equity and good conscience; nor shall there 
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be any withholding of recovery of any moneys mentioned in this Act on 
account of any certification or payment pears any former employee of 
the United States in the eae oh J his official dutves unless the head of 
the department or agency on behalf of which the certification or payment 
was made certifies to the Commission that such certification or payment 
involved fraud on the part of such employee. 


“ ADMINISTRATION 


“Sec. 16. (a) This Act shall be administered by the Commission. 
Except as otherwise specifically provided herein, the Commission is 
hereby authorized and directed to perform, or cause to be performed, any 
and all acts and to make such rules and regulations as may be necessary 
and proper for the purpose of carrying the provisions of this Act into 
full force and effect. 

““(b) Applications under this Act shall be in such form as the Com- 
Mission & prescribe, and shall be supported by such certificates from 
departments or agencies as the Commission may deem necessary to the 
determination of the rights of applicants. The Commission shall adjudi- 
cate all claims under this Act. 

“(e) Questions of dependency and disability arising under this Act 
shall be determined by the Commission and its decisions with respect to 
such matters shall be final and conclusive and shall not be subject to 
review. The Commission may order or direct at any time such medical 
or other examinations as it shall deem necessary to determine the facts 
relative to the disability or dependency of any person receiving or applying 
for annuity under this Act, and may suspend or deny any such annuity 
for failure to submit to any such examination. 

“(d) An appeal to the Commission shall lie from any administrative 
action or order affecting the rights or interests of any person or of the 
United States under this Act, the procedure on appeal to be prescribed by 
the Commission. 

“(e) Fees for examinations made under the provisions of this Act, by 
physicians or surgeons who are not medical officers of the United States, 
shall be fixed by the Commission, and such fees, together with reasonable 
traveling and other expenses incurred in connection with such examina- 
tions, shal be paid out of the appropriations for the cost of administering 

is Act. 

“(f) The Commission shall publish an annual report upon the opera- 
tions of this Act and shall include in each such report a statement with 
respect to the status of the fund on a normal cost plus interest basis. 

“(q) The Commission is hereby authorized and directed to select three 
actuaries, to be known as the Board of Actuaries of the Civil Service 
Retirement System. It shall be the duty of such Board to report annually 
upon the actuarial status of the system and to furnish its advice and 
or on matters referred to it by the Commission, and it shall have 
the authority to recommend to the Commission and to the Congress such 
changes as in the Board’s judgment may be deemed necessary to protect 
the public interest and maintain the system upon a sound financial basis. 
The Commission shall keep or cause to be kept such records as it deems 
necessary for making periodic actuarial valuations of the Civil Service 
Retirement System, and the Board shall make such valuations at intervals 
of five years, or oftener if deemed necessary by the Commission. The 
compensation of the members of the Board of Actuaries, exclusive of such 
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members as are in the employ of the United States, shall be fixed by the 


Commission. 
“CIVIL SERVICE RETIREMENT AND DISABILITY FUND 


“Szc. 17. (a) The fund is hereby appropriated for the payment of bene- 
fits as provided in this Act. 

““(b) The Secretary of the Treasury is hereby authorized to accept and 
credit to the fund moneys received in the form of donations, gifts, legacies, 
or ws or otherwise contributed for the benefit of civil-service employees 

enerally. 
: “‘(c) The Secretary of the Treasury shall immediately invest in interest- 
bearing securities of the United States, such currently available portions 
of the fund as are not immediately required for payments from the fund, 
— the income derived from such investments shall constitute a part of the 
und, 

‘“‘(d) The purposes for which obligations of the United States may be 
issued under the Second Liberty Bond Act, as amended, are hereby ex- 
tended to authorize the issuance at par of public-debt obligations for 
purchase by the fund. Such obligations issued for purchase by the fund 
shall have maturities fixed with due regard for the needs of the fund and 
bear interest at a rate equal to the average rate of interest computed as to 
the end of the calendar month next preceding the date of such issue, borne 
by all marketable interest-bearing obligations of the United States then 
forming a part of the public debt that are not due or callable wntil after 
the expiration of five years from the date of original issue; except that 
where such average rate is not a multiple of one-eighth of 1 per centum, 
the rate of interest of such obligations shall be the multiple of one-eighth 
of 1 per centum nearest such average rate. Such obligations shall be 
issued for purchase by the fund only if the Secretary of the Treasury 
determines that the purchase in the market of other interest-bearing obli- 
gations of the United States, or of obligations guaranteed as to both 
principal and interest by the United States on original issue or at the 
market price, is not in the public interest. 

““(e) The Commission shall submit estimates of the appropriations 
necessary to finance the fund on a normal cost plus interest basis and,to 
continue this Act in full force and effect. 


“SHORT TITLE 


“Sec. 18. This Act may be cited as the ‘Civil Service Retirement Act’.’ 


MEMBERS OF FACULTY OF NAVAL ACADEMY 


Src. 402. (a) On and after the effective date of this title persons em- 
ployed as members of the civilian faculties of the United States Naval 
Academy and the United States Naval Postgraduate School shall be in- 
cluded within the terms of the Civil Service Retirement Act, and on and 
after that date the Act of January 16, 1936 (49 Stat. 1092), as amended, 
shall not apply to such persons. 

(b) In lieu of the deposit prescribed by section 4 (c) of the Civil Service 
Retirement Act, an employee who by virtue of subsection (a) is included 
within the terms of such Act shall deposit, for service rendered prior to 
the effective date of this title as a member of the civilian faculty of the 
United States Naval Academy or of the United States Naval Post- 
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graduate School, a sum equal to so much of the 4 soecaeg price of his 
annuity policy carried as required by the Act of January 16, 1936, as 
amended, as 18 based on the monthly allotments which were registered 
with the Navy Allotment Office toward the purchase of that annuity, the 
deposit to be made within six months after the effective date of this title. 
Should the deposit not be made within that period no credit shall be 
allowed under the Civil Service Retirement Act for service rendered as a 
member of the civilian faculty of the United States Naval Academy or of 
the United States Naval Postgraduate School subsequent to July 31, 1920, 
and prior to the effective date of this title. If the deposit is made, such 
service shall be held and considered to be service during which the employee 
was subject to the Civil Service Retirement Act. 


CONTINUATION OF PRIOR RIGHTS 


Sec. 403. Except as otherwise provided, the amendments made by 
this title shall not apply in the case of employees or Members retired or 
otherwise separated prior to its effective date, and the rights of such 
persons and their survivors shall continue in the same manner and to 
the same extent as if this title had not been enacted. In the case of any 
Member heretofore separated with title to an annuity under the Act of 
May 29, 1930, as amended, the annuity of such Member and of any 
survivor of such Member shall be computed, and shall be paid only 
from and after the effective date of this title, as if the Act of August 11, 
1955 (69 Stat. 692), had been in effect on the date of the separation of 
such Member. 

VICE PRESIDENT 


Sec. 404. In the case of any person holding the office of Vice President 
on the effective date of this title, service performed in such office shall be 
considered service during which he was subject to the Civil Service Retire- 
ment Act for the purpose of section 3 (g) thereof. 


FORFEITURE OF ANNUITIES OF PERSONS REMAINING OUTSIDE UNITED 
STATES TO AVOID PROSECUTION 


Sec. 405. The Act entitled ‘An Act to prohibit payment of annuities 
to officers and employees of the United States convicted of certain offenses, 
and for other purposes’’, approved September 1, 1954 (68 Stat. 1142), is 
pa eg by adding at the end of section 2 thereof a new subsection as 

ollows: 

“(e) In any case in which, after the date of enactment of this subsection, 
any person under indictment for any offense within the purview of the 
first section of this Act wilfully remains outside the United States, its 
Territories, and possessions, for a period in excess of one year with 
knowledge of such indictment, no annuity or retired pay shall be paid, for 
any period subsequent to the end of such one-year period to such person or 
to the survivor or beneficiary of such person, on the basis of the service of 


such person, as an officer or employee of the Government unless and until 
a nolle prosequi to the entire indictment is entered u the record or 
such person returns and thereafter the indictment is dismissed or after 
trial + court the accused is found not guilty of the offense or offenses 
charged in the indictment.’ 
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EFFECTIVE DATE 


Sec. 406. This title shall'take effect on the first day of the first month 
which begins more than sixty days after the date of enactment of this Act. 


SHORT TITLE 


Sec. 407. This title may be cited as the “Civil Service Retirement Act 
Amendments of 1956.” 


TITLE V—ADDITIONAL SCIENTIFIC AND PROFESSIONAL 
POSITIONS 


Sec. 501. (a) Subsections (a) and (6) of the first section of the Act of 
August 1, 1947 (61 Stat. 715; Public Law 313, Eightieth Congress), as 
amended, are amended to read as follows: “ (a) ‘the Secretary of Defense 
is authorized to establish and fiz the compensation for not more than one 
hundred and twenty positions in the Department of Defense and not more 
than twenty-five positions in the National Security Agency, each such 
position being established to effectuate those research and development 
functions, relating to the national defense, military and naval medicine, 
and any ‘and all other activities of the Department of Defense and the 
National Security Agency, as the case may be, which require the services 
of ene. qualified scientific or professional ‘personnel. 

“(b) The Chairman of the National Advisory Committee for Aero- 
nautics is authorized to establish and fix the compensation for, in the 
headquarters and research stations of the National Advisory Committee 
for Aeronautics, not to exceed thirty positions in the professional and 
scientific service, each such position being established in order io enable 
the National Advisory Committee for Aeronautics to secure and retain the 
services of specially qualified personnel necessary in the pages of the 
duty of the Committee to supervise and direct the scientific study of the 
problems of flight with a view to their practical solution.” 

(b) Nothing contained in the amendment made to such Act of August 1, 
1947, by subsection (a) of this section shall affect any position existing 
under authority of subsection (2) of the first section of such Act of August 
1, 1947, as in effect immediately prior to the effective date of such amend- 
ment, the compensation se to any such position, and any incumbent 
thereof, his appointment thereto, and his right to receive the compensation 
attached thereto, until a appropriate action is taken under authority of 
subsection (a) of such first section of such Act of August 1, 1947, as 
contained in the amendment made by subsection (a) of this section. 

Src. 502. Section 505 (6) of the Classification Act of 1949, as amended 
(69 Stat. 179; 6 U.S. C., sec. 1105), is amended to read as ‘follows: 

**(b) Subject to subsections (c), (d), and (e) of this section, a majority 
of the Civil Service Commissioners are authorized to establish and, from 
time to time, revise the maximum numbers of positions (not to exceed 
twelve hundred and twenty-six) which may be in grades 16, 17, and 18 of 
the General Schedule at any one time, except that under ‘suc authority 
such maximum number se ang shall not exceed three hundred and 
twenty-nine for grade 17 one hundred and thirty for grade 18.” 


Szc. 503. (a) The United States Civil Service Commission, the Librar- 
ian of Congress, the Comptroller General of the United States, and the Di- 
rector of the Federal Bureau of Investigation of the Department of Justice, 
respectively, with respect to e positions within the purview of subsec- 
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tions (b), (c), (d), and (e), respectively, of section 505 of the Classification 
Act of 1949, as amended, and the appropriate authority, with respect to 
those positions under jurisdiction of such authority which are allocated 
to or placed in grades 16, 17, and 18 of the General Schedule of the Classi- 
fication Act of 1949, as amended (including such positions so allocated 
or placed on a temporary or present incumbency basis), under any provi- 
sion of law (including any reorganization plan) other than the above- 
specified subsections, which is in effect on or after the date of enactment 
of this subsection, shall submit, so long as such provision of law or re- 
organization plan remains in effect, to the Congress, not later than 
February 1 of each year, a report which sets forth— 

(1) total number of such positions allocated to or placed in 
all of such grades during the immediately preceding calendar year, 
the total number of such positions allocated to or placed in each of 
such grades during such immediately preceding calendar year, and 
the total number of such positions in existence during such immedi- 
ately preceding calendar year and the grades to or in which such total 
number of positions in existence are allocated or placed, 

(2) the name, rate of compensation, and description of the quali- 
fications of each incumbent of each such position, together with the 
position title and a statement of the duties and responsibilities 
performed by each such incumbent, 

(3) the position or positions in or outside the Federal Government 
held by each such incumbent, and his rate or rates of compensation, 
during the five-year period immediately preceding the date of appoint- 
ment of each such incumbent to such position, and 

(4) such other information as the Commission, officer, or other 
appropriate authority submitting such report may deem appropriate 
or which may be required by the Congress or a committee thereof. 

Nothing contained in this subsection shall require the resubmission of 
any information required under paragraphs (2) and (8) of this subsection 
which has been reported pursuant to this subsection and which remains 
unchanged. 

(6) In any instance in which the Commission, officer, or other appro- 
priate authority so required to submit such report may find full public 
disclosure of any or all of the above-specified items to be detrimental to 
po neti security, such Commission, officer, or authority is author- 
ized— 

(1) to omit in such annual report those items with respect to 
which full public disclosure is fownd to be detrimental to the national 
security, 

(2) to inform the Congress of such omission, and 

(3) at the request of any congressional committee to which such 
report is referred, to present all information concerning such items. 

And the Senate agree to the same. 

Tom Murray, 

Epwarp H. Regs, 

James H. Morrison, 
Managers on the Part of the House. 


Our D. Joxnnston, 

Joun QO. Pastore, 

Frank CARLSON, 

WiuuiaMm E. JENNER, 

W. Kerr Scort, 
Managers on the Part of the Senate. 











STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the Senate 
to the bill (H. R. 7619) to adjust the rates of compensation of the 
heads of the executive departments and of certain other officials of 
the Federal Government, and for other purposes, submit the following 
statement in explanation of the effect of the action agreed upon by 
the conferees and recommended in the accompanying conference 
report: 

The Senate amendment struck out all of the House bill after the 
enacting clause and inserted a substitute text. 

The committee of conference recommends that the House recede 
from its disagreement to the amendment of the Senate with an 
amendment which is a substitute for both the House bill and the 
Senate amendment and that the Senate agree to the same. 

The conference substitute consists of five titles: 

(1) Title I. Executive Pay 
(2) Title Il. Terms of Civil Service Commissioners and Suc- 
cession to Duties of Chairman 
(3) Title III. Miscellaneous Provisions 
(4) Title IV. Civil Service Retirement 
(5) Title V. Scientific and Professional Positions 
The House bill related only to executive pay. 


Tire I. Executive Pay 


Title I of the conference substitute establishes salary levels for 
Cabinet officers, sub-Cabinet officers, and other executives of the 
Federal Government generally conforming to the salary levels for 
such officials provided by the bill as passed by the House. The salary 
levels for Cabinet officers ($25,000), for the Under Secretary of State, 
the Deputy Secretary of Defense, the Director, Office of Defense 
Mobilization, the Director, Bureau of the Budget, and the Comptroller 
General ($22,500), and for the Secretaries of the Army, Navy, and 
Air Force ($22,000), are the same as in the House bill. 

Principal differences in the conference substitute and the bill as 
passed by the House are: (1) Chairmen of major boards and com- 
missions are in salary level $20,500 under the conference substitute 
compared to levels of $19,500 and $20,000 in the House bill an 
(2) Assistant Secretaries of executive and military departments 
(including Assistant Postmasters General), administrators of certain 
bureaus and agencies, and members of major boards and commissions 
are placed in ae $20,000 salary level under the conference substitute, 
compared to a salary level of $19,000 in the House bill. The salaries 
of governors of Territories and possessions are placed at $19,000 
under the conference substitute. 

The conference substitute establishes a proper alinement between 
salaries of Cabinet officers, sub-Cabinet officers, and the heads of the 
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various agencies, independent establishments, and bureaus in accord- 
ance with the level of the duties and responsibilities of such positions. 

The Senate amendment provided for the establishment of specified 
numbers of administrative assistants and other secretaries or immedi- 
ate staff assistants in the White House Office. The conferees on the 
part of the House agreed to the total number of such positions as 
contained in the Senate amendment, and the conference substitute 
approves such positions without regard to the‘assignment and distri- 
bution thereof. 

In accordance with the bill as passed by the House, the conference 
substitute increases the maximum salaries under the Classification 
Act of 1949 (grade GS-18) and under the Postal Field Service Com- 
pensation Act of 1955 (salary level 20) from $14,800 to $16,000, with 
appropriate adjustments in salary steps for the immediate lower grade 
and levels provided in those acts. Maximum salaries for chief 
medical officers and assistants in the Veterans’ Administration are 
increased, under the conference substitute and the bill as passed by 
the House, to maintain the existing relationship between such salaries 
and the salaries of other Government officials and of classified and 
postal field service positions. 


Tirte II. Terms or Crviz Service COMMISSIONERS AND SUCCESSION 
ro Durigs or CHAIRMAN 


Title II of the conference substitute establishes 6-year, staggered 
terms of oflice for United States Civil Service Commissioners; provides 
for designation by the President of a Vice Chairman of the Commis- 
sion; and provides a line of succession to perform the duties and 
responsibilities of the Chairman of the Civil Service Commission by 
the Vice Chairman, in the absence of the Chairman, and by the other 
member of the Commission in the absence of the Chairman and Vice 
Chairman. The bill as passed by the House contained no such 
provision. However, this provision of the conference substitute is 
identical to the recommendation of the House committee in House 
Report No. 1844 with respect to the terms of office of Civil Service 
Commissioners and succession to the responsibilities of Chairman of 
the Commission in his absence. 


Tirte III. MiscetuaAnrovus Provisions 


Title III of the conference substitute provides for the appointment 
by the President, by and with the advice and consent of the Senate, 
of a General Counsel of the Post Office Department, a General Counsel 
of the Department of Agriculture, and a General Counsel of the 
Department of Health, Education, and Welfare to replace the existing 
offices of the chief legal officers of such Departments, which will be 
abolished. The House bill contained no such provision. 

The Senate amendment authorized the Director of the Adminis- 
trative Office of the United States Courts to place a total of 4 positions 
in grade GS-18 of the general schedule of the Classification Act of 
1949, and provided that the positions of 7 directors of commodity 
offices, Commodity Stabilization Service, Department of Agriculture, 
shall be in grade 16 of such schedule. The bill as passed by the 
House contained no such provisions. The conference substitute does 
not contain such provisions, but increases by 11 positions the total 








32 FEDERAL EXECUTIVE PAY, CIVIL SERVICE RETIREMENT, ETC. 


number of supergrade positions which a majority of the Civil Service 
Commissioners are authorized to place in appropriate grades of the 
— schedule. It is the understanding of the committee on con- 
erence that the Civil Service Commission will immediately consider 
the 11 positions in question to determine if they merit these grades. 
Three positions allocated by the Senate bill in grade 18 for deputy 
administrators for the Agricultural Research Service are contained in 
the conference substitute. The bill as passed by the House contained 
no such provision. 


Titte IV. Crvit Service RetTrrEMENT 


The conference substitute contains a complete revision of the Civil 
Service Retirement Act of May 29, 1930. The House bill contained 
no such provision. 

The conference substitute greatly liberalizes retirement benefits of 
Federal employees. The cost to the Government of the added benefits 
is pea cnirn at $310 million a year. The major new employee benefits 
provided by the conference substitute are: 

Annuities will be computed at (a) 2 percent of the high average 
salary multiplied by all years of service in excess of 10 plus 1% percent 
of such salary multiplied by the first 5 years of service, plus 1% 
percent of the years of service from 5 to 10, or (b) 1 percent of high 
average salary, plus $25, multiplied by total years of service, whichever 
is greater. Under present law annuities are computed on the basis 
of 1% percent of high average salary, or 1 percent of such salary 
plus $25, multiplied by total years of service, whichever is greater. 

The annuity of an employee electing a survivor annuity will be 
reduced by 2% percent of the first $2,400 and 10 percent of the balance. 
The present reduction is 5 percent of the first $1,500 and 10 percent 
of the balance. 

Optional retirement is authorized at age 62 after 5 years of service, 
with the right to elect survivor benefits. Present law provides an 
annuity after 5 years of service, but requires 15 years of service for 
election of survivor benefits. 

The present right to retire on a reduced annuity at age 55 after 30 
years of service is continued. 

The reduction factor for retirement before reaching age 60 is changed 
from 3 percent a year to 1 percent for each year the retiring employee 
is under age 60 and 2 percent for each year under age 55. 

Disability benefits are liberalized by providing a minimum of 40 
percent of the average salary, or the annuity which would have been 
earned at age 60, whichever is the lesser. 

An annuity is granted upon involuntary separation after attaining 
the age of 50 years with 20 years of service, and the existing provision 
for annuity upon involuntary separation after 25 years of service, 
regeraires of age, is continued. 

on death of an employee after 5 years of service, or of a retired 
employee, the surviving widow or widower will receive an annuity 
equal to 50 percent of the earned annuity of the decedent, beginning 
‘the first month after such death. 

Survivor annuities of children of an empires who dies after 5 
years of service, or of a retired employee who dies, are increased by 
an average of 150 percent. 
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An annuitant who is reemployed and serves at least 1 full-time 
year on active duty in a position covered by the Retirement Act will 
receive an annuity ste. on his reemployed service as well as his 
annuity based on the original retirement. Any lump-sum leave credit 
will not be reduced by reason of annuity paid to him during reemploy- 
ment. 

Members of the civilian faculties of the Naval Academy and Naval 
Postgraduate School, and United States commissioners who meet 
certain tests of minimum compensation and service, are brought into 
the civil service retirement system. 


STATUS OF CIVIL SERVICE RETIREMENT FUND 


In the judgment of the managers on the part of the House, the 
conference substitute is both generous and realistic. It provides 
greatly liberalized retirement benefits and at the same time improves 
the financial soundness of the civil service retirement fund. 

The financial condition of the retirement fund has deeply concerned 
the House Post Office and Civil Service Committee for some time 
past. Recommendations of the committee based on its extensive 
study of methods of financing the fund were presented to the House 
and printed in House Report No. 1844, 84th Congress. 

The committee found that there are three essentials to proper financ- 
ing of the retirement fund. They are (1) employee contributions to 
the fund in amounts related to benefits provided and to recognized 
standards for a staff annuity system, (2) equal contributions to the 
fund by the Government as a payroll cost of each department and 
agency, and (3) appropriations by the Government to the fund in 
amounts which, when added to such contributions by the emplovees 
and matching contributions by the Government, will place in the 
fund each year the sum required to maintain it on a “normal cost plus 
interest’”’ basis. 

The norma! cost-plus-interest basis for financing the retirement fund 
is defined in the conference substitute. In brief, it requires appropria- 
tions to the retirement fund each year to cover that part of the Gov- 
ernment’s share of accrued normal costs for the current year which are 
not met by the matching contributions of the departments and agen- 
cies and, in addition, interest on the past deficiency of the fund. 
When added to the contributions of the employees and of the depart- 
ments and agencies, such appropriations will maintain the fund on a 
sound basis and the present deficit ($13,435,000,000 at June 30, 1955) 
will not be further increased. 

The Civil Service Commission estimates that upon approval of the 
conference substitute an appropriation of approximately $555 million 
will be required each fiscal year to maintain the retirement fund on a 
normal cost-plus-interest basis. The fund also will receive $582 mil- 
lion from employee deductions and a like amount from contributions 
by the departments and agencies. 

The normal cost plus interest method of financing the retirement 
fund is recommended by the board of actuaries of the civil service 
retirement and disability fund, by the Committee on Retirement 
Policy for Federal Personnel (created by Public Law 555, 82d Cong., 
to study all Federal retirement systems) and by independent actuarial 
and retirement authorities. It is the traditional basis of appropriation 
estimates by the Civil Service Commission for financing the fund. 
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It is emphasized that the major portion of the past deficiency, on 
which the Government pays interest, results from two factors—first, 
the ‘starting load” when the retirement system was first establishe(, 
that is, the requirement to pay annuities based on long periods of 
service during which little or no contributions were made by the em- 
ployees being retired under the system, and second, numerous in- 
creases in benefits throughout the years since with no accompanying 
provision for adequate financing. This condition necessitates the 
adoption of a firm basis for financing the retirement fund which will 
prevent further increase in the deficiency. The conference substitute 
contains the three essentials for financing the retirement fund on a 
normal cost plus interest basis, which will accomplish this purpose. It 
requires employees’ contributions of 6% percent of salary and matching 
contributions by the departments and agencies. It directs the Civil 
Service Commission to submit annual estimates of appropriations 
necessary to finance the fund on a normal cost plus interest basis and 
to continue the retirement system in full force and effect. 

These and certain other fiscal adjustments provided by the con- 
ference substitute will greatly strengthen the financing of the retire- 
ment fund and assure its soundness in the future. The benefits 
granted by the conference substitute are the maximum benefits that 
could be granted Federal employees within the limits of sound financ- 
ing. 

The conference substitute authorizes the Secretary of Defense to 
establish not more than 120 scientific and professional positions (in 
lieu of 45 now authorized) in the Department of Defense and not more 
than 25 such positions in the National Security Agency, to carry out 
research and development functions relating to national defense and 
military and naval medicine. It authorizes the Chairman of the 
National Advisory Committee for Aeronautics to establish 30 such 
positions in his agency. A salary range of $12,500 to $19,000 is es- 
tablished for such positions by title I of the conference substitute. 
The bill as passed by the House contained no such provision. How- 
ever, the House in this Congress already has sadn H. R. 11040, to 
create a substantially larger number of such positions. It is expected 
that the need for additional positions of this type will be reexamined 
early in the next Congress. 

The conference substitute also increases, from 1,200 to 1,226, the 
maximum number of positions in grades 16, 17, and 18 of the general 

‘schedule in the Classification Act of 1949 which a majority of the 
Civil Service Commissioners are authorized to establish in accordance 
with that act. The existing provision for reports by the Civil Service 
Commission to Congress on the total number of such positions and the 
number thereof in each supergrade, contained in the Senate amend- 
-ment, is replaced in the conference substitute by a requirement for 
ireports to Congress by the Commission, and by other authorities 
authorized to establish like positions, setting forth, in addition to such 
| information, information with respect to qualifications of incumbents 
of these positions and other information that is deemed appropriate 
, or required by the Congress or a committee thereof. 
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The language in the conference substitute is identical to many 
sections of S. 2875, as reported to the House, and in other respects to 
the language contained in the bill as it passed the Senate. In this 
respect attention is directed to a more complete analysis in House 
Report No. 2854 and Senate Report No. 1787, reports on S, 2875. 

Tom Murray, 

Epwarp H. Regs, 

JAMES H. Morrison, 
Managers on the Part of the House. 
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SOCIAL SECURITY AMENDMENTS ACT OF 1956 





Jury 26, 1956.—Ordered to be printed 





Mr. Cooper, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R. 7225) 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 7225) to 
amend title II of the Social Security Act to provide disability insurance 
benefits for certain disabled individuals who have attained age 50, to 
reduce to age 62 the age on the basis of which benefits are payable to 
certain women, to provide for continuation of child’s insurance ben- 
efits for children who are disabled before attaining age 18, to extend 
coverage, and for other purposes, having met after full and free con- 
ference, have agreed to recommend and do recommend to their respec- 
tive Houses as follows: 

That the Senate recede from its amendments numbered 18, 37, 47, 
56, 92, 96, 97, 98, and 101. 

That the House recede from its disagreement to the amendments 
of the Senate numbered 1, 2, 3, 4, 5, 6, 7, 8, 11, 13, 14, 17, 24, 28, 29, 
30, 31, 32, 33, 36, 38, 39, 40, 41, 43, 44, 45, 49, 50, 55, 63, 66, 67, 68, 
69, 70, 71, 76, 82, 83, 84, 85, 86, 88, 94, and 99, and agree to the same, 


Amendment numbered 9: 
That the House recede from its disagreement to the amendment 
of the Senate numbered 9, and agree to the same with amendments, 


as follows: 
On page 4, line 17, and on page 5, lines 1, 8, 10, and 14, of the Senate 


engrossed amendments, strike out ‘August’? each place it appears 


and insert: December ‘ 
On page 4, line 18, of the Senate engrossed amendments, strike 


out “A t”’ and insert: September 
And the Senate agree to the same. 


90016°—57 H. Rept., 84-2, vol. 5——48 
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Amendment numbered 10: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 10, and agree to the same with amendments, 
as follows: 

On page 6, lines 3, 5, and 9, of the Senate engrossed amendments, 
strike out ‘‘August’’ each place it appears and insert: October 

On page 6, lines 16 and 17, of the Senate engrossed amendments, 
strike out ‘‘December” each place it appears and insert: October 

On page 6, line 19, of the Senate engrossed amendments, strike 
out all after “‘Act.’’ down to and including line 24. 

On page 7, lines 4, 7, and 17, strike out ‘‘1957” and insert: November 
1956 

On page 7, line 8, of the Senate engrossed amendments, strike out 
1957” and insert: 1956 

On page 7, line 12, of the Senate engrossed amendments, strike out 
“January 1957” and insert: November 1956 

On page 7, line 20, of the Senate engrossed amendments, strike out 
“such Act” and insert: the Social Security Act 

On page 7, line 25, of the Senate engrossed amendments, strike out 
“December” and insert: October 

On page 8, line 2, of the Senate engrossed amendments, strike out 
118” and insert: 114 

On page 8 of the Senate engrossed amendments, strike out line 6 
and all that follows over to and including line 14, on page 14, and 
insert: 

(q) (1) The old-age insurance benefit of any woman for any month prior 
to the month in which she atiains the age of sixty-five shall be reduced by— 

(A) % of 1 per centum, multiplied by 

(B) the number equal to the number of months in the period begin- 
ning with the first day of the first month for which she is entitled to 
an old-age insurance benefit and ending with the last day of the 
month before the month in which she would attain the age of sixty-five. 

(2) The wife’s insurance benefit of any wife for any month after the 
month preceding the month in which she attains the age of sixty-two and 
prior to the month in which she attains the age of sixty-five shall be 
reduced by— 

(A) *%— of 1 per centum, multiplied by 
(B) the number equai to the number of months in the period 
beginning with the first day of the first month for which she is entitled 
to such wife’s insurance benefit and ending with the last day of the 
month before the month in which she would attain the age of sixty-five, 
except that in no event shall such period start earlier than the first day 
of the month in which she attains the age of sixty-two. 
The preceding provisions of this paragraph shall not apply to the benefit 
for any month in which such wife has in her care (individually or jointly 
with the individual on whose wages and self-employment income such 
wife’s insurance benefit is based) a child entitled to child’s insurance 
benefits on the basis of such wages and self-employment income. With 
respect to any month in the period specified in clause (B) of the first 
sentence, if such wife does not have in such month such a child in her 
care (individually or jointly with such individual), she shall be deemed 
to have such a child in her care in such month for the purposes of the pre- 
ceding sentence unless there is in effect for such month a certificate filed 


by her with the Secretary, in accordance with regulations prescribed by 
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him, in which she elects to receive wife’s insurance benefits reduced as 
provided in this subsection. Any certificate filed pursuant to the pre- 
ceding sentence shall be effective for purposes of such sentence— 

(t) for the month in which i rs , and for any month thereafter, 
if in such month she does not have such a child in her care (indi- 
vidually or jointly with such individual), and 

(ii) for the period of one or more consecutive months (not exceeding 
twelve) Vaehedhatals preceding the month in which such certificate is 

Siled which is designated by her (not including as part of such period 
any month in which she had such a child in her care (individually or 
jointly with such individual)). 

If such a certificate is filed, the period referred to in clause (B) of the first 
sentence of this paragraph shall commence with the first day of the first 
month (i) for which she vs entitled to a wife’s insurance benefit, (ii) which 
occurs after the month preceding the month in which she attained the age 
of sixty-two, and (iii) for which such certificate is effective. 

(3) In the case of any woman who is entitled to an old-age insurance 
benefit to which paragraph (1) is applicable and who, for the first month 
for which she is so entitled (but not for any prior month) or for any later 
month oceurring before the month in which she attains the age of sixty-five, 
is entitled to a wife’s insurance benefit to which paragraph (2) is ap- 
plicable, the amount of such wife’s insurance benefit for any month prior 
to the month in which she attains the age of sixty-five shall, in lieu of the 
reduction provided in paragraph (2), be reduced by the sum of— 

(A) an amount equal to the amount by which such old-age in- 
surance benefit for such month is reduced under paragraph (1), plus 

(B) an amount equal to— 

(i) the number equal to the number of months specified in 
clause (B) of paragraph (2), multiplied by 

(it) 25/36 of 1 per centum, and further multiplied by 

(iii) the excess of such wife’s insurance benefit prior to re- 
duction under this subsection over the old-age insurance benefit 
prior to reduction under this subsection. 

(4) In the case of any woman who is or was entitled to a wife’s insurance 
benefit to which paragraph (2) is applicable and who, for any month after 
the first month for which she is or was so entitled (but not for such first 
month or any earlier month) occurring before the month in which she 
attains the age of sixty-five, is entitled to an old-age insurance benefit, the 
amount of such old-age insurance benefit for any month prior to the month 
in which she attains the age of sixty-five shall, in lieu of the reduction 
provided in paragraph (1), be reduced by the sum of— 

(A) an amount equal to the amount by which such wife’s insurance 
benefit is reduced under paragraph (2) for such month (or, if she is 
not entitled to a wife’s insurance benefit for such month, by an amount 
equal to the amount by which such benefit was reduced for the last 
month for which she was entitled thereto), plus 

(B) if the old-age insurance benefit for such month prior to reduc- 
tion under this subsection exceeds such wife’s insurance benefit prior 
to reduction under this subsection, an amount equal to— 

(i) the number equal to the number of months specified in 
clause (B) of paragraph (1), multiplied by 
(ii) % of 1 per centum, and farther multiplied by 


(iit) the excess of such old-age insurance benefit over such 
wife’s insurance benefit. 
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(5) In the case of any woman who is entitled to an old-age insurance 
benefit for the month in which she attains the age of sixty-five or any month 
thereafter, such benefit for such month shall, if she was also entitled to such 
benefit for any one or more months prior to the month in which she attained 
the age of sixty-five and such benefit for any such prior month was reduced 
under paragraph (1) or (4), be reduced as provided in such paragraph, 
except that there shall be subtracted, from the number specified in clause 
(B) of such paragraph— 

(A) the number equal to the number of months for which such 
benefit was reduced under such paragraph, but for which such 
benefit was subject to deductions under paragraph (1) or (2) of 
section 208 (6), 

and except that, in the case of any such benefit reduced under paragraph 

(4), there also shall be subtracted from the number specified in clause (B) of 

paragraph (2), for the purpose of computing the amount referred to in 

clause (A) of paragraph (4)— 

(B) the number equal to the number of months for which the wife’s 
insurance benefit was reduced under such paragraph (2), but for 
which such benefit was subject to deductions under paragraph (1) or 
(2) of section 203 (6) or under section 208 (c), and 

(C) the number equal to the number of months occurring after the 
first month for which such wife’s insurance benefit was reduced under 
such paragraph (2) in which she had in her care (individually or 
jointly with the individual on whose wages and self-employment 
income such benefit is based) a child of such individual entitled to 
child’s insurance benefits. 

Such subtraction shall be made only if the total of such months specified 
in clauses (A), (B), and (C) of the preceding sentence is not less than 
three. For purposes of clauses (B) and (C) of this paragraph, a wife’s 
insurance benefit shall not be considered terminated for any reason prior 
to the month in which she attains the age of sixty-five. 

(6) In the case of any woman who is entitled to a wife’s insurance 
benefit for the month in which she attains the age of sixty-five or any 
month thereafter, such benefit for such month shall, vf she was also en- 
titled to such benefit for any one or more months prior to the month in 
which she attained the age of sixty-five and such benefit for any such prior 
month was reduced under paragraph (2) or (3), be reduced as ceeded in 
such B serge wi oh en _— = subtracted from the number 
specified in clause (B) of such paragraph— 

, (A) the number equal to the number of months for which such 
benefit was reduced under such paragraph, but for which such bene- 
fit was subject to deductions under paragraph (1) or (2) of section 
203 (b) or under section 203 (c), and 

(B) the number equal to the number of months, occurring after the 
first month for which such benefit was reduced under such paragraph, 
in which she had in her care (individually or jointly with the indi- 
vidual on whose wages and self-employment income such benefit rs 
> mg a child of such individual entitled to child’s insurance bene- 

ts, 
and except that, in the case of any such benefit reduced under eerearer” 
(3), there also shall be subtracted from the number specified in clause (B) 
of paragraph (1), for the purpose of computing the amount referred to in 
clause (A) of paragraph (3)— : 

(C) the number e to the number of months for which the old- 
age insurance benefit was reduced under such paragraph (1) but for 
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which such benefit was subject to deductions under paragraph (1) or 
(2) of section 203 (0). 
Such subtraction shall be made only if the total of such months specified 
- clauses (A), (B), and (C) of the preceding sentence is not less than 
ree. 

(7) In the case of a woman who is entitled to an old-age insurance 
benefit to which paragraph (5) is applicable and who, for the month in 
which she attains the age of sixty-five (but not for any prior month) or 
for any later month, is entitled to a wife’s insurance benefit, the amount of 
such wife’s insurance benefit for any month shall be reduced by an amount 
equal to the amount by which the old-age insurance benefit is reduced 
under paragraph (5) for such month. 

(8) In the case of a woman who is or was entitled to a wife’s insurance 
benefit to which paragraph (2) was applicable and who, for the month 
in which she attains the age of sixty-five (but not for any prior month) 
or for any later month, is entitled to an old-age insurance benefit, the 
amount of such old-age insurance benefit for any month shall be reduced 
by an amount equal to the amount by which the wife’s insurance benefit 
is reduced under paragraph (6) for such month (or, if she is not entitled 
to a wife’s insurance benefit for such month, by (i) an amount equal to 
the amount by which such benefit for the last month for which she was 
entitled thereto was reduced, or (ii) if smaller, an amount equal to the 
amount by which such benefit would have been reduced under paragraph 
(6) for the month in which she attained the age of sixty-five if entitlement 
to such benefit had not terminated before such month). 

(9) The preceding paragraphs shall be applied to old-age insurance 
benefits po wife’s insurance benefits after reduction under section 203 
(a) and application of section 215 (g). If the amount of any reduction 
computed under paragraph (1), under paragraph (2), under clause (A) 
or clause (B) of paragraph (3), or under clause (A) or clause (B) of 
paragraph (4) is not a multiple of $0.10, it shall be reduced to the next 
lower multiple of $0.10. 

On page 19, line 6, of the Senate engrossed amendments, insert 
before “amended’’: each 

And the Senate agree to the same. 


Amendment numbered 12: 


That the House recede from its disagreement to the amendment of 
ho Senate numbered 12, and agree to the same with amendments, as 
ollows: 

On page 20 of the Senate engrossed amendments, strike out lines 
20, 21, and 22, and insert: section. 

On page 22, lines 3 and 7, of the Senate engrossed amendments, 
after ‘‘begins” each place it appears insert: not earlier than 

On page 23, line 5, of the Senate engrossed amendments strike out 
“a State” and insert: the United States or of a State 

On page 23, line 17, of the Senate engrossed amendments after 
“individual” insert: (i) did not altain retirement age in such month or 
in any prior month, and (it) 

On page 24, line 11, of the Senate engrossed amendments, strike 
out “Trust Fund” and insert: Federal Disability Insurance Trust Fund 

On page 26, line 20, of the Senate engrossed amendments, strike 
out all after “‘Act.’’ down to and including ‘“‘cause.’’ in line 23. 

On page 27, line 24, of the Senate engrossed amendments, strike out 
“retirement age,’’ and insert: the age of 65, 
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On page 28, line 15, of the Senate engrossed amendments, strike 
out “attains retirement age” and insert: becomes entitled to old-age 
insurance benefits 

On page 31, line 10, of the Senate engrossed amendments, strike out 
“directors” and insert: collectors 

On page 31, line 15, of the Senate engrossed amendments, strike 
out “directors” and insert: collectors 

On page 32, lines 1 and 2, of the Senate engrossed amendments, 
strike out “or pursuant to sections 6011 (a), 6071, 6081 (a), 6091 (a), 
6302 (b)” and insert: or to the Secretary of the Treasury or his delegate 
pursuant to subtitle F 

On page 32, line 19, of the Senate engrossed amendments, strike out 
“or chapter” and insert: or to the Secretary of the Treasury or his 
delegate on tax returns under subtitle F of such Code 

On page 33, line 23, of the Senate engrossed amendments, strike out 
“hereinafter provided” and insert: provided in this section 

On page 34, lines 7 and 8, of the Senate engrossed amendments, 
strike out ‘‘Commissioner of Internal Revenue pursuant to sections 
6011 (a), 6071, 6081 (a), 6091 (a), 6302 (b)” and insert: Secretary of the 
Treasury or his delegate pursuant to subtitle F 

On page 34, lines 16, 17, and 18, of the Senate engrossed amend- 
ments, strike out “(Commissioner of Internal Revenue on tax returns 
under chapter 2’’ and insert: Secretary of the Treasury or his delegate 
on taz returns under subtitle F 

On page 39, line 10, of the Senate engrossed amendments, strike out 
“Trust Fund” and insert: of the Trust Funds 

On page 39 of the Senate engrossed amendments, strike out lines 
18 to 25, inclusive, and insert: 
amount estimated by him as taxes which are subject to refund under section 
6413 (c) of the Internal Revenue Code of 1954 with respect to wages (as 
defined in section 1426 of the Internal Revenue Code of 1939 and section 
3121 of the Internal Revenue Code of 1954) paid after December 31, 1950. 
Such taxes shall be determined on the basis of 

On page 40, lines 5 and 6, of the Senate engrossed amendments, 
strike out ‘‘and sections 6011 (a), 6071, 6081 (a), 6091 (a), and 6302 
(b)” and insert: and to the Secretary of the Treasury or his delegate 
pursuant to subtitle F 

On page 43 of the Senate engrossed amendments, after line 15, 
insert: 

(j) Section 3121 (l) (6) of the Internal Revenue Code of 1954 is 
amended— 

(1) by striking “rrusr rund”, in the heading, and inserting in 
lieu thereof ““‘rrusr runps’’; and 
(2) by inserting after ‘Federal Old-Age and Survivors Insurance 
Trust Fund” the following: “and the Federal Disability Insurance 
Trust Fund’. 
And the Senate agree to the same, 


Amendment numbered 15: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 15, and agree to the same with an amendment, 
as follows: 

Restore the matter proposed to be stricken out by the Senate 
amendment, and on page 19, line 9, of the House engrossed bill, 
strike out ‘‘of 1930’; and the Senate agree to the same. 
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Amendment numbered 16: 


That the House recede from its dissgreement to the amendment of 
the Senate numbered 16, and agree to the same with an amendment, 
as follows: 

Omit the matter proposed to be inserted by the Senate amendment, 
restore the matter proposed to be stricken out by the Senate amend- 
ment, and— 

(1) on page 19, line 17, of the House engrossed bill, strike out 
“*- or’ ”’ and insert: a semicolon 
(2) on page 20, line 9, of the House engrossed bill, strike out 
“produced.’ ” and insert: produced; or’’. 
And the Senate agree to the same. 


Amendment numbered 19: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 19, and agree to the same with an amendment, 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: doctor of medicine or; and the Senate agree 
to the same. 


Amendment numbered 20: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 20, and agree to the same with amendments, 
as follows: 

On page 44, line 15, of the Senate engrossed amendments, strike 
out ‘‘(d)” and insert: (e) 

On page 44, line 18, of the Senate engrossed amendments, strike 
out “Indiana,”’ 

On page 45, line 25, of the Senate engrossed amendments, strike 
out “of the Social Security Act” 

And the Senate agree to the same. 


Amendment numbered 21: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 21, and agree to the same with an amend- 
ment, as follows: 

On page 46, line 13, of the Senate engrossed amendments, strike 
out “‘(e)’”’ and insert: (f); and the Senate agree to the same. 


Amendment numbered 22: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 22, and agree to the same with amendments, 
as follows: 

On page 47, line 9, of the Senate engrossed amendments, strike out 
“(f)” and insert: (qg) 

On page 47, after line 10, of the Senate engrossed amendments, 
insert: “Policemen and Firemen in Certain States 

And the Senate agree to the same, 


Amendment numbered 23: 


That the House recede from its disagreement to the amendment of 
Se Senate numbered 23, and agree to the same with amendments, as 
ollows: 

On page 48, line 6, of the Senate engrossed amendments, strike out 
**(g)” and insert: (A) 
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On page 48, line 13, of the Senate engrossed amendments, insert a 
comma after “‘States’’ and before the quotation marks, 
And the Senate agree to the same. 


Amendment numbered 25: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 25, and agree to the same with an amendment, 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 

(t) (1) The amendment made by subsection (a) shall apply with 
respect to service performed after 1956. The amendments made by 
paragraph (1) of subsection (c) shall apply with respect to service per- 
formed after 1954. The amendment made by paragraph (2) of sub- 
section (c) shall apply with respect to taxable years ending after 1955. 
The amendment made by paragraph (3) of subsection (c) shall apply 
with respect to taxable years ending after 1954. The amendment made 
by subsection (d) shall apply with respect to taxable years ending after 
1955. The amendment made by subsection (h) shall apply with respect 
to the same taxable years with respect to which the amendment made by 
section 201 (q) of this Act applies. 

(2) (A) Except as provided in subparagraphs (B) and (C), the 
amendments made by subsection (b) shall apply only with respect to 
service performed after June 30, 1957, and aly if— 

(i) in the case of the amendment made by paragraph (1) of such 
i ia the conditions prescribed in subparagraph (B) are met; 
an 

(it) in the case of the amendment made by paragraph (2) of such 
subsection, the conditions prescribed in subparagraph (C) are met. 

(B) The amendment made by paragraph (1) of subsection (6) shall be 
effective only if— 

(i) the Federal Home Loan Bank Board submits to the Secretary 
of Health, Education, and Welfare, and the Secretary approves, 
before July 1, 1957, a plan, with respect to employees of Predera! 
Home Loan Banks, for the coordination, on an equitable basis, of 
the benefits provided by the retirement system applicable to such 
emplonee? with the benefits provided by title II of the Social Security 

ci; a 

(ii) such plan specifies, as the effective date of the plan, July 1, 
1957, or the first day of a prior calendar quarter beginning not 
earlier than January 1, 1956. 

If the plan specifies as the effective date of the plan a day before July 1, 
1957, the amendment made by paragraph (1) of subsection (6) shall 
apply with respect to service performed on or after such effective date; 
except that, if such effective date is prior to the day on which the Seerctary 
approves the plan, such amendment shall not apply with respect to service 
performed, prior to the day on which the Secretary approves the _ by 
er ac who is not an employee of a Federal Home Loan Bank on 

Y. 

(C) The amendment made by paragraph (2) of subsection (b) shall 
be effective only if— : 

(i) the Board of Directors of the Tennessee be | Authority 
submits to the Secretary of Health, Education, and Welfare, and 
the Secretary approves, before July 1, 1957, a plan, with respect 
to employees of the Tennessee Valley Authority, for the coordination, 
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on an equitable basis, of the benefits provided by the retirement 

system applicable to such employees with the benefits provided by 

title II of the Social Security Act; and 

(ii) such plan ifies, as the effective date of the plan, July 1, 

1957, or the first day of a prior quarter beginning not earlier than 

January 1, 1956. 
If the plan specifies as the effective date of the plan a day before July 1, 
1957, the amendment made by paragraph (2) of subsection (b) shall 
apply with respect to service performed on or after such effective date; 
except that, if such effective date is prior to the day on which the Secretary 
approves the plan, such amendment shall not apply with respect to service 
performed, prior to the day on which the Secretary approves the plan, by 
an individual who is not an employee of the Tennessee Valley Authority 
on such day. 

(D) The Secretary of Health, Education, and Welfare shall, on or 
before July 31, 1957, submit a report to the Congress setting forth the 
details of any plan approved by him under subparagraph (B) or (C). 

And the Senate agree to the same, 


Amendment numbered 26: 


That the House recede from its disagreement to the amendment of 
~ Senate numbered 26, and agree to the same with amendments, as 
follows: 

On page 49, line 13, of the Senate engrossed amendments, strike 
out “$200” and insert: $150 

On page 49, line 15, of the Senate engrossed amendments, strike 
out “thirty” and insert: twenty 

And the Senate agree to the same. 


Amendment numbered 27: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 27, and agree to the same with amendments as 
follows: 

On page 51, line 8, of the Senate engrossed amendments, strike out 
“$1,200” and insert: $1,800 

On page 51, lines 10 and 11, of the Senate engrossed amendments 
strike out “be deemed to be the gross income derived by him from 
such trade or business; or’ and insert be deemed to be 663; percent of 
such gross income; or 

On page 51, line 14, of the Senate engrossed amendments, strike 
out $1,200” and insert: $1,800 

On page 51, line 25, of the Senate engrossed amendments, strike 
out $1,200” and insert $7,800 

On page 52 of the Senate engrossed amendments, strike out lines 
4, 5, and 6 and insert: equal to 66% percent of his distributive share of 
such gross income (after such gross income has been so reduced) ; or 

On page 52, line 12, of the Senate engrossed amendments, strike 
out “$1,200” and insert: $1,800. 

On page 53, line 2, of the Senate engrossed amendments, strike out 
“(7)”? and insert: (6) 

On page 53, line 8, of the Senate engrossed amendments, strike out 
“(7)”? and insert: (6) 

On page 53, line 16, of the Senate engrossed amendments, strike out 
“after 1956” and insert: on or after December 31, 1956 

And the Senate agree to the same. 
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Amendment numbered 34: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 34, and agree to the same with an amendment, 
as follows: 

On page 59, line 19, of the Senate engrossed amendments, strike 
out “September” and insert: November; and the Senate agree to the 
same, 


Amendment numbered 35: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 35, and agree to the same with an amendment, 
as follows: 

On page 60, after line 2, of the Senate engrossed amendments, 
insert: “‘Hxtension of Period for Filing Proof of Support and Applica- 
tions for Lump-Sum Death Payment; and the Senate agree to the same. 


Amendment numbered 42: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 42, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 


SUSPENSION OF BENEFITS OF ALIENS WHO ARE OUTSIDE THE 
UNITED STATES 


Sec. 118. (a) Section 202 of the Social Security Act is amended by 
adding after subsection (s) (added by section 102 of this Act) the follow- 
ing new subsection: 


“Suspension of Benefits of Aliens Who Are Outside the United States 


“(t) (1) Notwithstanding any other provision of this title, no monthly 
benefits shail be paid under this section or under section 223 to any indi- 
et who is not a citizen or national of the United States for any month 
which is— 

““(A) after the sixth consecutive calendar month during all of which 
the Secretary finds, on the basis of information furnished to him by 
the Attorney General or information which otherwise comes to his 
attention, that such individual is outside the United States, and 

“(B) prior to the first month thereafter for all of which such indi- 
vidual has been in the United States. 

“(2) Paragraph (1) shall not apply to any individual who is a citizen 
of a foreign country which the Secretary finds has in effect a social insur- 
ance or pension system which is of general application in such country 
and under which— 

“(A) periodic benefits, or the actuarial equivalent thereof, are paid 
on account of old age, retirement, or death, and 

“(B) individuals who are citizens of the United States but not 
citizens of such foreign country and who qualify for such benefits are 
permitted to receive such benefits or the actuarial equivalent et 
while outside such foreign country without regard to the duration o 

“(gy Porcposk (1) shall here its applicat 

3) Paragrap shall not apply in any case where its application 
would be contrary to any treaty pee of the United States in effect 


on the date of the enactment of this subsection, 
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“(4) Paragraph (1) shall not apply to any benefit for any month if— 
““(A) not less than forty of the quarters elapsing before such month 
are rters of coverage for the individual on whose wages and self- 
employment income such benefit is based, or 
“(B) the individual on whose wages and self-employment income 
such benefit is based has, before such month, resided in the United 
States for a period or periods aggregating ten years or more, or 
“(C) the individual entitled to such benefit is outside the United 
States while in the active military or naval service of the United States. 

(5) No person who is, or upon application would be, entitled to a 
monthly benefit under this section for December 1956 shall be deprived, 
by reason of paragraph (1) of such benefit or any other benefit based on 
the wages A are shee wt Be income of the individual on whose wages 
a eel anomie encome such monthly benefit for December 1956 is 

ed. 

“(6) If an individual is outside the United States when he dies and 
no benefit may, by reason of paragraph (1), be paid to him for the month 
preceding the month in which he dies, no lump-sum death payment may be 
made on the basis of such individual’s wages and self-employment income. 

“(7) Subsections (b) and (c) of section 203 shall not apply with 
respect to any individual for any month for which no montily benefit 
may be paid to him by reason of paragraph (1) of this subsection. 

“(8) The Attorney General shall certify to the Secretary such informa- 
tion regarding aliens who depart from the United States to any foreign 
country (other than a foreign country which is territorially contiquous 
to the continental United States) as may be necessary to enable the Secre- 
tary to carry out the purposes of this subsection and shall otherwise aid, 
assist, and cooperate with the Secretary in obtaining such other informa- 
tion as may be necessary to enable the Secretary to carry out the purposes 
of this subsection.” 

(6) The amendment made by subsection (a) shall apply in the case 
of monthly benefits wnder title II of the Social Security Act for months 
after December 1956 and in the case of lump-sum death payments under 
section 202 (i) of such Act with respect to deaths occurring after December 
1956. 

And the Senate agree to the same, 


Amendment numbered 46: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 46, and agree to the same with amendments 
as follows: 

On page 66, line 12, of the Senate engrossed amendments, strike 
out ‘‘subparagraph (i),” and insert: subdivision of this subparagraph, 

On page 67, lines 8 and 14, of the Senate engrossed amendments, 
strike out “subparagraph (i)” each place it appears and insert: 
subdivision of this subparagraph 

On page 67, line 15, of the Senate engrossed amendments, strike 
out ‘‘in’’ and insert: under 

And the Senate agree to the same, 


Amendment numbered 48: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 48, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 
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EFYFECT ON BENEFITS OF CONVICTION OF ESPIONAGE, SABOTAGE, TREASON, 
SEDITION, OR SUBVERSIVE ACTIVITIES; EMPLOYMENT BY COMMUNIST 
ORGANIZATIONS 


Sec. 121. (a) Section 202 of the Social Security Act is amended by 
adding after subsection (t) (added by section 118 of this Act) the lvoe 
new subsection: 


“Conviction of Subversive Activities, Ete. 


“(u) (1) If any individual is convicted of any offense (committed after 
the date of the enactment of this subsection) under— 

“(A) chapter 37 (relating to espionage and censorship), chapter 
105 (relating to sabotage), or Bn 115 (relating to treason, 
— and subversive activities) of title 18 of the United States 

le, or 

“(B) section 4, 112, or 118 of the Internal Security Act of 1950, 
as amended, 

then the court may, in addition to all other penalties provided by law, 
impose a penalty that in determining whether any monthly insurance 
benefit under this section or section 223 is payable to such individual for 
the month in which he is convicted or for any month thereafter, and in 
determining the amount of any such benefit payable to such individual for 
any such month, there shall not be taken into account— 

“(C) any wages paid to such individual or to any other individual 
in the calendar quarter in which such conviction occurs or in any 
prior calendar quarter, and 

“(D) any net earnings from self-employment derived by such 
individual or by any other individual during a taxable year in which 
such conviction occurs or during any prior taxable 

**(2) As soon as practicable after an additional sonaled has, pursuant 
to paragraph (1), been imposed with respect to any individual, the Attorney 
General shall notify the Secretary of such imposition. 

“(3) If any individual with respect to whom an additional penalty 
has been imposed pursuant to paragraph (1) is granted a pardon of the 
offense by the President of the United S States, such additional penalty 
shall not apply Sor any month beginning after the date on which such 
pardon is granted.” 

(6) The amendment made by subsection (a) of this section shall not be 
construed to restrict or otherwise affect any of the provisions of the Act 
entitled “‘An Act to prohibit payments of annuities to officers and em- 
ployees of the United States convicted of certain offenses, and for other 
ay mein approved September 1, 1954 (Public Law 769, Eighty-third 

ongress) 

(c) Section 210 (a) of the Social Security Act is amended by adding 
at the end thereof the following new paragraph: 

“(17) Service in the employ of any organization which is per- 
formed (A) in any quarter during any part of which such or ov re 
tion is registered, or there is in effect a final order of the Su 
Activities Control Board requiring such organization to our, 
under the Internal Security Act of 1950, as amended, as a Com- 
munist-action organization, a Communist- apt Rha or ganization, or a 
Communist-infiltrated organization, and (B) after June 30, 1956. . 


(d) Section 3121 (b) of the Internal Revenue Code of 1954 is amended 
by adding at the end thereof the following new paragraph: 





th 
as 
th 
aE 
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(17) service in the employ of any organization which is performed 
(A) in any quarter during any part of which such organization is 
registered, or there is in effect a final order of the Subversive Activities 
Control Board requiring such organization to register, under the 
Internal Security Act of 1950, as amended, as a yen galt nc 
organization, a Communist-front organization, or a Communist- 
infiltrated organization, and (B) after June 30, 1956.” 

And the Senate agree to the same, 


Amendment numbered 51: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 51, and agree to the same with an amendment 
as follows: 

On page 28 of the House engrossed bill, restore line 19 and all 
that fallows over to and including line 4 on page 29; and the Senate 
agree to the same. 


Amendment numbered 52: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 52, and agree to the same with an amendment as 
follows: 

On page 72, line 15, of the Senate engrossed amendments, strike out 
“(b)” the first place it appears and insert: (c); and the Senate agree 
to the same. 


Amendment numbered 53: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 53, and agree to the same with an amendment 
as follows: 

Restore the matter proposed to be stricken out by the Senate 
amendment, and on page 29, lines 23 and 24, of the House engrossed 
bill, strike out “of 1930 (46 Stat. 470; 5 U.S. C. 693)”; and the Senate 
agree to the same. 


Amendment numbered 54: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 54, and agree to the same with an amendment, 
as follows: 

Omit the matter proposed to be inserted by the Senate amendment, 
restore the matter proposed to be stricken out by the Senate amend- 
ment and— 

(1) on page 30, line 7, of the House engrossed bill, strike out 
“*¢- or’”’ and insert: a semicolon 

(2) on age 30, line 22, of the House engrossed bill, strike out 
ne rot 5 ’ and insert: produced; or’’, 

And the Senate agree to the same. 


Amendment numbered 57: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 57, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: doctor of medicine or ; and the Senate agree 
to the same. 
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Amendment numbered 58: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 58, and agree to the same with amendments 
as follows: 

On page 73, line 14, of the Senate engrossed amendments, strike 
out ‘‘(e)”’ and insert: (g) 

On page 74, line 2, of the Senate engrossed amendments, insert a 
comma after ‘United States’’ and before the quotation marks, 

And the Senate agree to the same. 


Amendment numbered 59: 


That the House recede from its disagreement to the amendment of 
ibe Senate numbered 59, and agree to the same with amendments as 
ollows: 

On page 74, line 5, of the Senate engrossed amendments, strike out 
*“(f)”? and insert: (h) 

On page 74, line 12, of the Senate engrossed amendments, strike 
out “$200” and insert: $150 

On page 74, line 13, of the Senate engrossed amendments, strike 
out “30” and insert: 20 

On page 75, line 11, of the Senate engrossed amendments, strike 
out “$200” and insert: $150 

On page 75, line 12, of the Senate engrossed amendments, strike 
out ‘30’ and insert: 20 

And the Senate agree to the same. 

Amendment numbered 60: 


That the House recede from its disagreement to the amendment of 
ra Senate numbered 60, and agree to the same with amendments as 
ollows: 

On page 75, line 18, of the Senate engrossed amendments, strike 
out ‘‘(g)” and insert: (7) 

On page 76, line 3, of the Senate engrossed amendments, strike out 
“$1,200” and insert: $1,800 

On page 76 lines 5 and 6, of the Senate engrossed amendments, 
strike out ‘‘be deemed to be the gross income derived by him from such 
trade or business; or” and insert: be deemed to be 66% percent of such 
gross income; or 

On page 76, line 9, of the Senate engrossed amendments, strike out 
$1,200” and insert: $1,800 

On page 76, line 21, of the Senate engrossed amendments, strike out 
$1,200” and insert: $1,800 

On page 76 of the Senate engrossed amendments, strike out line 24, 
and on page 77 of the Senate engrossed amendments, strike out lines 
1 and 2, and insert: to 66% percent of his distributive share of such gross 
income (after such gross income has been so reduced); or 

On page 77, line 8, of the Senate engrossed amendments, strike out 
“$1,200” and insert: $1,800 

And the Senate agree to the same. 


Amendment numbered 61: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 61, and agree to the same with an amendment 
as follows: 

On page 78, line 14, of the Senate engrossed amendments, strike out 
“(h)” and insert: (7); and the Senate agree to the same. 
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Amendment numbered 62: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 62, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: (4); and the Senate agree to the same, 


Amendment numbered 64: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 64, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: (/); and the Senate agree to the same. 


Amendment numbered 65: 


That the House recede from its disagreement to the amendment of 
a Senate numbered 65, and agree to the same with amendments as 
ollows: 

On page 79 of the Senate engrossed amendments, strike out lines 1 
through 17, and insert: 

(m) (1) The amendments made by subsection (a) and paragraph (1) 
of subsection (h) shall apply with respect to remuneration paid after 1956. 
The amendment made by subsection (b) shall apply with respect to re- 
muneration paid after October 1956. The amendments made by sub- 
section (c) and paragraph (2) of subsection (h) shall apply with respect 
to service performed after 1956. The amendments made by paragraphs 
(1) and (2) of subsection (d) shall apply with respect to service with 
respect to which the amendments sade by paragraphs (1) and (2) o 
subsection (b) of section 104 of this Act apply. The amendments made 
by paragraph (1) of subsection (e) shall apply with respect to service 
performed after 1954. The amendment made by paragraph (3) of such 
subsection shall apply with respect to taxable years ending after 1954. 
The amendments made by paragraph (2) of subsection (e) and by sub- 
section (f) shall apply with respect to taxable years ending after 1958. 
The amendment made by subsection (i) shall apply with respect to tarable 
years ending on or after December 31, 1956. The amendment made by 
subsection (l) shall apply with respect to certificates filed after 1956 under 
section 3121 (k) of the Internal Pansies Code of 1954. 

On page 79, line 19, of the Senate engrossed amendments, strike 
out ‘‘(e)’’ and insert: (g) 

On page 79, line 23, of the Senate engrossed amendments, strike 
out “(e)”’ and insert: (g) 

On page 80, line 5, of the Senate engrossed amendments, strike 
out “‘(e)”’ and insert: (g) 

On page 81, line 16, of the Senate engrossed amendments, strike 
out “‘(e)” and insert: (g) 

On page 82 of the Senate engrossed amendments, strike out lines 
9 Gaiaeh 20, and insert: 


(3) Any tax under chapter 2 of the Internal Revenue Code of 1954 
which is due, solely by reason of the enactment of subsection (f), or 
paragraph (2) of subsection (e), of this section, for any taxable year 
ending on or before the date of the enactment of this Act shall be considered 
timely paid if payment is made in full on or before the last day of the 
sizth calendar month following the month in which this Act is enacted. 
In no event shall interest be imposed on the amount of any tax due under 
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such chapter solely by reason of the enactment of subsection (f), or para- 
graph (2) of subsection (e), of this section for any period before the day 
after the date of enactment of this Act. 

(4) Any tax due under chapter 21 of the Internal Revenue Code of 1954 
which is due, solely by reason of the enactment of subsection (d) and an 
effective date prescribed pursuant to paragraph (2) (B) or (2) (C) of 
section 104 (i), for any calendar quarter beginning prior to the day on 
which the Secretary of Health, Education, and Welfare mi tte the plan 
which prescribes such effective date shall be considered timely paid if 
payment is made in full on or before the last day of the sixth calendar 
month following the month in which such plan is rh hog In no 
event shall interest be imposed on the amount of ye J such tax due under 
such chapter for any period before the day on which the Secretary of 
Health, Edueation, and Welfare approves such plan, 

And the Senate agree to the same, 


Amendment numbered 72: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 72, and agree to the same with an amendment 
as follows: 

In lieu of subsection (c) in the matter proposed to be inserted by 
the Senate amendment (beginning on page 87, line 18, of the Senate 
engrossed amendments) insert the following: 

(c) Section 3 (a) of such Act is further amended by inserting the follow- 
ing new clause immediately before the period at the end thereof: “, and 
(4) in the case of any State, an amount equal to one-half of the total 
of the sums expended during such quarter as old-age assistance under the 
State plan in the form of medical or any other type of remedial care (in- 
cluding expenditures for insurance premiums for such care or the cost 
thereof), not counting so much of such expenditure for any month as er- 
ceeds the product of $6 multiplied by the total number of individuals who 
received old-age assistance under the State plan for such month”, 

And the Senate agree to the same. 


Amendment numbered 73: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 73, and agree to the same with an amendment 
as follows: 

In lieu of subsection (c) in the matter proposed to be inserted by 
the Senate amendment (beginning on page 89, line 9, of the Senate 
engrossed amendments) insert the following: 

(c) Section 403 (a) of such Act is further amended by inserting the 
following new clause immediately before the period at the end thereof: 
“*: and (4) in the case of any State, an amount equal to one-half of the 
total of the sums expended during such quarter as aid to dependent 
children under the State plan in the form of medical or any other type of 
remedial care (including expenditures for insurance premiums for such 
care or the cost thereof), not counting so much of such expenditure for any 
month as exceeds (A) the product of $3 multiplied by the total number of 
dependent children who received aid to dependent children under the State 
plan for such month plus (B) the product of $6 multiplied by the total 
number of other individuals who received aid to dependent children under 
the State plan for such month’. 

And the Senate agree to the same. 
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Amendment numbered 74: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 74, and agree to the same with an amendment 
as follows: 

In lieu of subsection (c) in the matter proposed to be inserted by 
the Senate amendment (beginning on page 91, line 1, of the Senate 
engrossed amendments) insert the following: 

(c) Section 1003 (a) of such Act ts further amended by inserting the 
following new clause immediately before the period at the end thereof: 
“> and (4) in the case of any State, an amount equal to one-half of the 
total of the sums freee during such quarter as aid to the blind under 
the State plan in the form of medical or any other type of remedial care 
(including expenditures for insurance premiums for such care or the cost 
thereof), not counting so much of such expenditure for any month as ex- 
ceeds the product of $6 multiplied by the total number of individuals who 
received aid to the blind under the State plan for such month”. 

And the Senate agree to the same. 


Amendment numbered 75: 


That the House recede from its disagreement to the amendment of 
- Senate numbered 75, and agree to the same with an amendment as 
ollows: 

In lieu of subsection (c) in the matter proposed to be inserted by the 
Senate amendment (beginning on page 92, line 16, of the Senate 
engrossed amendments) insert the following: 

(c) Section 1408 (a) of such Act is further amended by inserting the 
following new clause immediately before the period at the end thereof: 
“: and (4) in the case of any State, an amount equal to one-half of the 
total of the sums expended during such quarter as aid to the permanently 
and totally disabled under the State plan in the form of medical or any other 
type of remedial care (including expenditures for insurance premiums for 
such care or the cost thereof), not counting so much of such expenditure for 
any month as exceeds the product of $6 multiplied by the total number of 
individuals who received aid to the permanently and totally disabled under 
the State plan for such month’. 

And the Senate agree to the same. 


Amendment numbered 77: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 77, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 


Parr II]—Services 1n Programs or Oup-Ace Assistance, AID 
ro Depenpent CHILDREN, AID TO THE BLIND, AND AID TO THE 
PeRMANENTLY AND Toratty DisaBLep 


OLD-AGE ASSISTANCE 


_ Sec. 311. (a) The first sentence of section 1 of the Social Security Act 
is amended to read: ‘For the purpose of enabling each State to furnish 
Financial assistance, as far as practicable under the conditions in such 
State, to aged needy individuals and of encouraging each State, as far as 
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practicable under such conditions, to help such individuals attain self- 
care, there is hereby authorized to be sparcpriated for each fiscal year a 
sum sufficient to carry out the purposes of this title.”’ 

(b) Subsection (a) of section 2 of such Act is amended by striking out 
‘‘and”’ before clause (10) thereof, and by striking out the period at the end 
of such subsection and inserting in lieu thereof a semicolon and the fol- 
lowing new clause: ‘and (11) provide a description of the services (if 
any) which the State agency makes available to a ip for and re- 
cipients of old-age assistance to help them attain pa” -care.”’ 

(c) (1) Clauses (1) and (2) of section 3 (a) of such Act are each 
amended by striking out ‘‘, which shall be used exclusively as old-age 
assistance,’’. 

(2) Clause (3) of such section 3 (a) is amended by striking out “which 
amount shall be used for paying the costs of administering the State 
plan or for old-age assistance, or both, and for no other purpose’’ and 
anserting in lieu thereof “including services which are ended by the 
staff of the State agency (or of the local agency administering the State 
plan wn the political subdivision) to applicants for and recipients of 
old-age assistance to help them attain self-care’. 

And the Senate agree to the same. 


Amendment numbered 78: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 78, and agree to the same with an amendment 
as follows: 

In the second line of the matter proposed to be inserted by the 
Senate amendment strike out “Sec. 311” and insert: Sec. 312 


And the Senate agree to the same. 


Amendment numbered 79: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 79, and agree to the same with an amendment 
as follows: 

In the second line of the matter proposed to be inserted by the 
Senate amendment strike out “Sec. 312” and insert: Sec. 313 


And the Senate agree to the same, 


Amendment numbered 80: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 80, and agree to the same with an amendment 
as follows: 

In the second line of the matter proposed to be inserted by the 
Senate amendment strike out “Sec. 313” and insert: Sec. 314 

And the Senate agree to the same. 


Amendment numbered 81: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 81, and agree to the same with an amendment 
as follows: 

In the third line of the matter proposed to be inserted by the Senate 
amendment strike out “and 313 (b)” and insert: 313 (6), and 314 (6) 

And the Senate agree to the same. 
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Amendment numbered 87: 


That the House recede from its disagreement to the amendment of 
pe Senate numbered 87, and agree to the same with amendments as 
follows: 

On page 101, line 17, of the Senate engrossed amendments, strike 
out “each succeeding fiscal year’ and insert: each of the four suc- 
ceeding fiscal years 

On page 102, lines 2 and 3, strike out “the Federal percentage” and 
insert: 80 per centum of the total 

On page 102 of the Senate engrossed amendments, strike out the 
sentence beginning in line 13. 

And the Senate agree to the same, 


Amendment numbered 89: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 89, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment, insert the following: 


Part V—AMENDMENTS TO Marcuine FormvuLas 
AMENDMENT TO MATCHING FORMULA FOR OLD-AGE ASSISTANCE 


Sec. 341. Section 3 (a) of the Social Security Act is amended to read 
as follows: 

“(a) From the sums appropriated therefor, the Secretary of the Treasury 
shall pay to each State which has an approved plan for old-age assistance, 
for each quarter, beginning with the quarter commencing October 1, 1956, 
(1) in the case of any State other than Puerto Rico and the Virgin Islands, 
an amount equal to the sum of the following proportions of the total 
amounts expended during such quarter as old-age assistance under the 
State plan, not counting so much of such expenditure with respect to 
any individual for any month as exceeds $60— 

“(A) four-fifths of such expenditures, not counting so much of 
any expenditure with respect to any month as exceeds the product 
of $30 multiplied by the total tts of such individuals who re- 
ceived old-age assistance for such month; plus 

“(B) one-half of the amount by which such expenditures exceed 
the maximum which may be counted under class (A); 

and (2) in the case of Puerto Rico and the Virgin Islands, an amount, 
which shall be used exclusively as old-age assistance, equal to one-half 
of the total of the sums expended during such quarter as old-age assist- 
ance under the State plan, not counting so much of such expenditure 
with respect to any individual for any month as exceeds $30, and (3) in 
the case of any State, an amount equal to one-half of the total of the sums 
expended during such quarter as found necessary by the Secretary of 
Health, Education, and Welfare for the proper and efficient administra- 
tion of the State plan, including services which are provided by the staff 
of the State agency (or of the local agency administering the State plan 
in the political subdivision) to applicants for and recipients of old-age 
assistance to help them attain self-care.” 
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AMENDMENT TO MATCHING FORMULA FOR AID TO DEPENDENT CHILDREN 


Src. 842. Section 408 (a) of the Social Security Act is amended to 

recta) From the nprsele d therefor, the S of the Ti 

a) from the sums appr efor, ecretary of t reasu: 

shall pay to each State which has an approved plan for aid to dependent 
children, for each quarter, beginning the quarter commencing October 
1, 1956, (1) in the case of any State other than Puerto Rico and the Virgin 
Islands, an amount equal to the sum of the following pronernene of the 
total amounts expended during such quarter as aid to dependent children 
under the State plan, not counting so much of such expenditure with 
respect to any dependent child for any month as exceeds $32, or if there 
is more than one dependent child in the same home, as exceeds $32 with 
respect to one such dependent child and $23 with respect to each of the 
other dependent children, and not counting so much of such expenditure 
for any month with respect to a relative with whom any dependent child 
is living as exceeds $32— 

“(A) fourteen-seventeenths of such expenditures, not counting so 
much of the expenditures with respect to any month as exceeds the 
product of $17 multiplied by the total number of dependent children 
and other individuals with respect to whom aid to dependent children 
is paid for such month; plus 

“(B) one-half of the amount by which such nditures exceed 
the maximum which may be counted under clause (A); 

and (2) in the case of Puerto Rico and the Virgin Islands, an amount 
equal to one-half of the total of the sums expended during such quarter as 
aid to dependent children under the State plan, not counting so much of 
such expenditure with respect to any dependent child for any month as 
exceeds $18, or if there is more than one dependent child in the same home, 
as exceeds $18 with respect to one such dependent child and $12 with 
respect to each of the other dependent children, and not counting so much 
of such expenditure for any month with respect to a relative with whom any 
dependent child is living as exceeds $18; and (8) in the case of any State, 
an amount equal to one-half of the total of the sums expended during such 

varter as found necessary by the Secretary of Health, Education, and 

‘elfare for the proper and efficient administration of the State plan, 
including services which are provided by the staff of the State agency (or of 
the local agency administering the State plan in the political subdivision) 
to relatives with whom such children (applying for or receiving such aid) 
are living, in order to help such relatives attain self-support or self-care, 
or ee are provided to maintain and strengthen family life for such 
children.” 

And the Senate agree to the same. 

Amendment numbered 90: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 90, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 
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AMENDMENT TO MATCHING FORMULA FOR AID TO THE BLIND 


Sec. 343. Section 1008 (a) of the Social Security Act is amended to 
read as follows: 
“(a) From the sums ip ance therefor, the Secretary of the 
shall pay to each State which has an approved plan for aid to 
the blind for each quarter, beginning with the quarter commencing October 
1, 1956, (1) in the case of any State other than Puerto Rico and the Virgin 
Islands, an amount equal to the sum of the following proportions of the 
total amounts expended during such quarter as aid to the blind under 
the State plan, not counting so much of such expenditure with respect to 
any individual for any month as exceeds $60— 

““(A) four-fifths of such expenditures, not counting so much of 
any expenditure with respect to any month as exceeds the product of 
$30 multiplied by the total number of such individuals who received 
aid to the blind for such month; plus 

““(B) one-half of the amount by which such expenditures exceed 
the maximum which may be counted under clause (A); 

and (2) in the case of Puerto Rico and the Virgin Islands, an amount 
equal to one-half of the total of the sums expended during such quarter 
as aid to the blind under the State plan, not counting so much of such 
expenditure with respect to any individual for any month as exceeds $30; 
and (8) in the case of any State, an amount equal to one-half of the total 
of the sums expended during such quarter as found necessary by the 
Secretary of Health, Education, and Welfare for the proper and efficient 
administration of the State plan, including services which are provided 
by the staff of the State agency (or of the local agency administering the 
State plan in the political subdivision) to applicants for and recipients of 
aid to the blind to help them attain self-support or self-care.” 
And the Senate agree to the same. 


Amendment pumbered 91: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 91, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 


AMENDMENT TO MATCHING FORMULA FOR AID TO THE PERMANENTLY AND 
TOTALLY DISABLED 


Sec. 344. Section 1403 (a) of the Social Security Act is amended 
to read as follows: 

(a) From the sums appropriated therefor, the Secretary of the Trea- 
sury shall pay to each State which has an approved plan for aid to the 
permanently and totally disabled, for each quarter, beginning wit the 
quarter commencing October 1, 1956, (1) in the case of any State other 
than Puerto Rico and the Virgin Islands, an amount equal to the sum 
of the following proportions of the total amounts expended during such 
quarter as aid to the permanently and totally disabled under the State 
plan, not counting so much of such expenditure with respect to any 
individual for any month as exceeds $60— 

““(A) four-fifths of such expenditures, not counting so much of 
any expenditure with respect to any month as exceeds the product 
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of $30 multiplied by the total number of such individuals who received 
aid to the permanently and totally disabled for such month; plus 
“(B) one-half of the amount by which such expenditures exceed 

the maximum which may be counted under clause (A); 
and (2) in the case of Puerto Rico and the Virgin Islands, an amount 
equal to one-half of the total of the sums expended during such quarter 
as aid to the permanently and totally disabled under the State plan, not 
counting so much of such expenditure with respect to any individual for 
any month as exceeds $30; and (3) in the case of any State, an amount 
equal to one-half of the total of the sums expended during such quarter 
as found necessary by the Secretary of Health, Education, and Welfare 
for the proper and efficient administration of the State plan, including 
services which are provided by the staff of the State agency (or of the local 
agency administering the State plan in the political subdivision) to appli- 
cants for and recipients of such aid to help them atiain self-support or 
self-care.”’ 

And the Senate agree to the same, 


Amendment numbered 93: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 93, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 


EFFECTIVE DATE 


Sec. 345. The amendments made by this part shall be effective for the 
period beginning October 1, 1956, and ending with the close of June 30, 
1959, and after such amendments cease to be in effect any provision of 
law amended thereby shall be in full force and effect as though this part 
had not been enacted. 

And the Senate agree to the same. 


Amendment numbered 95: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 95, and agree to the same with ap amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 


AID TO DEPENDENT CHILDREN IN PUERTO RICO AND THE VIRGIN ISLANDS 


Sec. 851. (a) Clause (2) of subsection (a) of section 403 of the Social 
Security Act 1s amended by inserting immediately before the semicolon 
the following: ‘‘, and not counting so much of such expenditure for any 
month with respect to a relative with whom any dependent child is living 
as exceeds $18’. 

(b) Subsection (b) of section 406 of such Act is amended by striking 
out “(except when used in clause (2) of section 403 (a))”’. 

(c) Section 1108 of such Act is amended by striking out “$4,250,000” 
and inserting in lieu thereof $5,312,500", and by striking out “$160,000” 
and inserting in lieu thereof “‘$200,000"’. 

(d) The amendments made by this section shall be effective with respect 
to the fiscal year ending June 30, 1957, and all succeeding fiscal years. 

And the Senate agree to the same, 
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Amendment numbered 100: 


That the House recede from its disegreement to the amendment of 
the Senate numbered 100, and agree to the same with amendments 
as follows: 

On page 123, line 13, of the Senate engrossed amendments, strike 
out “1957”’ and insert: 1958 

On page 123, line 17, of the Senate engrossed amendments, strike out 
1956” and insert: 1957 

And the Senate agree to the same. 

That the House recede from its disagreement to the amendment 
of the Senate to the title of the bill, and agree to the same with an 
amendment as follows: 

Amend the title so as to read: “An Act to amend title II of the 
Social Security Act to provide disability insurance benefits for certain 
disabled individuals who have attained age fifty, to reduce to age 
sixty-two the age on the basis of which benefits are payable to certain 
women, to provide for child’s insurance benefits for children who are 
disabled before attaining age eighteen, to extend coverage, and for 
other purposes.” 

And the Senate agree to the same. 

Jere Cooper, 

Wixsur D. Mrt1s, 

Nosie J. Grecory, 

Daniet A. Resp, 

Tuomas A. JENKINS, 
Managers on the Part of the House. 


Harry Fioop Byrp, 
Water F. Greorasz, 
Rosert 8S. Kerr, 

J. ALLEN Frear, Jr., 
Eveene D. MILuikin, 
Epwarp MartTIN, 

JOHN J. WILLIAMS, 

Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 7225) to amend title II of the Social Security Act 
to provide disability insurance benefits for certain disabled individuals 
who have attained age 50, to reduce to age 62 the age on the basis of 
which benefits are payable to certain women, to provide for continua- 
tion of child’s insurance benefits for children who are disabled before 
attaining age 18, to extend coverage, and for other purposes, submit 
the following statement in explanation of the effect of the action 
agreed upon by the conferees and recommended in the accompanying 
conference report: 

The following Senate amendments made technical, clerical, clarify- 
ing, or conforming changes: 1, 3, 4, 5, 6, 7, 8, 16, 18, 28, 36, 37, 38, 
39, 40, 43, 44, 45, 49, 50, 54, 56, 62, and 64. With respect to these 
amendments (1) the House either recedes or recedes with amendments 
which are technical, clerical, clarifying, or conforming in nature, or 
(2) the Senate recedes in order to conform to other action agreed upon 
by the committee of conference. 

Amendment No. 2: Section 101 (a) of the House bill amended 
section 202 (d) (1) of the Social Security Act so as to provide for 
payment of child’s insurance benefits to disabled children aged 18 or 
over who are receiving (or are eligible to receive) such benefits before 
attainment of age 18. The Senate amendment provided for payment 
of such benefits to such disabled children even if they were not 
receiving (and not eligible to receive) such benefits prior to attaining 
such age. In the case of both the House bill and the Senate amend- 
ment, however, the disability must have begun before attainment of 
age 18. The House recedes. 

Amendment No. 9: Section 101 (f) of the House bill provided the 
effective date for the provisions on child’s insurance benefits for dis- 
abled children. Generally, these provisions would be effective Janu- 
ary 1, 1956, in the case of children who attained age 18 after 1953. 
The provisions of the Senate amendment on this subject would be 
effective generally September 1, 1956. 

The House recedes with an amendment making the provisions on 
child’s insurance benefits for disabled children, as contained in the 
Senate amendment, effective generally January 1, 1957. 

Amendment No. 10: Section 102 (a) of the House bill reduced the 
age at which women could qualify under the old age and survivors 
insurance system for old-age insurance benefits, or for benefits as the 
wife, widow, or dependent mother of an insured worker, from 65 to 62. 
These provisions were generally effective after December 1955 (and 
lump-sum death payments in case of deaths after 1955). 

The Senate amendment provided for the same reduction in the 
qualifying age. However, in the case of benefits payable to a woman 
as the wife of an insured worker (without having in her care a child 
of the worker entitled to child’s benefits) and in the case of old-age 
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insurance benefits payable to her, the benefits were to be reduced in 
order to take account of the earlier entitlement to the benefits. The 
reduction would be equal to 20 percent of the benefit which would be 
payable at age 65 in the case of old-age insurance benefits for which 
the woman qualifies at age 62 (with a proportionately lower reduction 
for each month after 62 that she delays in qualifying). In the case of 
wife’s insurance benefits, the reduction for a woman qualifying for the 
full period between age 62 and 65 would be 25 percent of the benefit 
which would be payable at age 65. 

The Senate amendment would generally be effective beginning Sep- 
tember 1, 1956, in the case of widow’s and parent’s benefits and begin- 
ning January 1, 1957, in the case of wife’s insurance benefits and old- 
age insurance benefits for women. 

The House recedes with an amendment making the provisions effec- 
tive generally November 1, 1956, and with technical amendments, 
including a technical amendment designed to simplify the computa- 
tion of the actuarial reduction and the administration of these pro- 
visions in cases where a woman is entitled to both an old-age insur- 
ance benefit and a wife’s insurance benefit. The effective date pro- 
vided under the conference agreement would apply for purposes of all 
four types of benefits for women—old-age, wife’s, widow’s, and par- 
ent’s insurance benefits, and (in the case of lump-sum death payments) 
where the death occurs after October 1956. 

The conferees have been advised of the great difficulty which the 
Department of Health, Education, and Welfare will have not only in 
beginning benefit payments for the month of November 1956 to the 
large number of women who will file applications for early retirement 
benefits after the enactment date, but also in handling the very sub- 
stantial additional workloads resulting from the disability and other 
provisions of the 1956 amendments. ‘The conferees urge the Depart- 
ment to take immediate measures to staff up, to train its employees, 
and to take all other immediate measures to insure that it will do the 
best possible job in discharging its increased responsibilities under 
these amendments. 

Amendments Nos. 11 and 12: Section 163 of the House bill pro- 
vided for payment of disability insurance benefits to certain insured 
disabled individuals who have attained age 50 but have not reached 
age 65 and whose disability has lasted not less than 6 months. It 
also provided for reduction of such benefits, and child’s insurance 
benefits for a disabled child age 18 or over, if another Federal benefit 
or State workmen’s compensation benefit is payable by reason of 
physical or mental impairment. In addition, the House bill provided 
for suspension of these benefits based on disability pending deter- 
mination of whether the disability has, in fact, ceased in cases where 
the Secretary believes the beneficiary is no longer disabled, and for 
withholding of such benefits for refusal, without good cause, to accept 
rehabilitation services available under an approved Federal-State 
program, 

The Senate amendment contained the same provisions except for 
(1) technical or clarifying changes; (2) the addition of a provision 
comptes an individual from loss of benefits for months for which 
he refuses to accept rehabilitation services where the refusal relates 


to surgery or medical services or where the refusal is based on adher- 
the teachings of a church or sect that teaches its members to 


ence to 
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rely solely on spiritual means for curing impairments; and (3) the 
addition of a provision establishing a separate Federal disability 
insurance trust fund composed of amounts equal to one-half of 1 
percent of wages and three-eighths of 1 percent of self-employment 
income. 

In the case of the House bill the new disability insurance benefits 
would first be payable for months after December 1955. In the case 
of the Senate amendment they would first be payable for months 
after June 1957. 

The House recedes with an amendment under which refusal to 
undergo surgery or medical services would not exempt an individual 
from loss of benefits unless such refusal is based on adherence to the 
teachings of a church or sect which teaches its members to rely solely 
on spiritual means for curing impairments. The amendment also 
makes technical and conforming changes. 

In providing in the conference agreement that determinxtions of 
disability for cash disability benefits be made by State agencies under 
the same arrangements as are now utilized in making determinations 
for the disability freeze, it is understood and expected that the Secre- 
tary of Health, Education, and Welfare will fully utilize his authority 
to review and revise determinations of State agencies in order to assure 
uniform administration of the disability benefits and to protect the 
Federal Disability Insurance Trust Fund from unwarranted costs. 

Amendment No. 13: Section 104 (a) of the House bill amended 
section 210 (a) (1) of the Social Security Act so as to provide coverage 
under the old-age and survivors insurance system, on the same basis as 
other agricultural labor, for service performed in connection with the 
production and harvesting of gum resin products. The Senate 
amendment deleted this provision of the House bill, thereby continu- 
ing in effect the present exclusion from coverage of such service. 
The House recedes. 

Amendment No. 14: This amendment added to the House bill a 
new section 104 (b), which would amend section 210 (a) (1) (B) of the 
Social Security Act so as to exclude from coverage under the old-age 
and survivors insurance system service performed by foreign agricul- 
tural workers lawfully admitted to the United States from any foreign 
country (or possession thereof) on a temporary basis to perform 
agricultural labor. Section 210 (a) (1) (B) presently excludes from 
coverage such service performed by workers so admitted from the 
—— Jamaica, and the other British West Indies. The House 
recedes. 

Amendment No. 15: Section 104 (b) of the House bill amended 
section 210 (a) (6) of the Social Security Act so as to provide coverage 
under the old-age and survivors insurance system for service per- 
formed in the employ of a Federal home loan bank (and subject to its 
retirement system) and for service performed in the employ of the 
Tennessee Valley Authority (and subject to its retirement system). 
The Senate amendment deleted this provision of the House bill, there- 
by continuing in effect the present exclusion from coverage of such 
service. Under the conference agreement the provisions of the House 
bill providing coverage for such service performed by employees of 
the Tennessee Valley Authority, and by employees of Federal home 
loan banks, are retained. As explained in connection with the ex- 
planation of amendment No. 25, the extension of coverage in the case 























SOCIAL SECURITY AMENDMENTS ACT OF 1956 27 


of Federal home loan banks will become effective only -f the conditions 
specified m subparagraph (B) of section 104 (i) (2) of the bill as agreed 
to in conference are met, and the extension of coverage in the case of 
the Tennessee Valley Authority will become effective only if the 
conditions specified in subparagraph (C) of such section 104 (i) (2) 
are met. 

Amendment No. 17: Section 104 (c) (2) of the House bill amended 
section 211 (a) (1) of the Social Security Act so as to provide that 
income derived from a share-farming arrangement by the owner or 
tenant of land may be included in computing his net earnings from 
self-employment if the arrangement provides for his material partic- 
ipation in the production (by the other party to the arrangement) 
of agricultural or horticultural commodities and such participation 
in fact exists. The Senate amendment added language to make it 
clear that the income so derived by the owner or tenant of land may 
be included in his net earnings from self-employment where he partic- 
ipates materially in the “management of the production” of such 
commodities. ‘The House recedes. 

Amendment No. 19: Section 104 (d) of the House bill amended 
section 211 (c) (5) of the Social Security Act so as to provide coverage 
under the old-age and survivors insurance system for self-employed 
lawyers, dentists, osteopaths, veterinarians, chiropractors, naturo- 
paths, and optometrists. Under the House bill, of the professional 
self-employed individuals presently enumerated in section 211 (c) (5), 
only physicians and Christian Science practitioners would continue 
to be excluded from such coverage. The Senate amendment provides 
for the exclusion of the performance of service by an individual in the 
exercise of his profession as a doctor of medicine, doctor of osteop- 
athy, or Christian Science practitioner (or the performance of such 
service by a partnership). The House recedes with an amendment 
extending coverage to ése performance of service by an individual in 
the exercise of his profession as a doctor of osteopathy (or the per- 
formance of such service by a partnership). 

Amendment No. 20: This amendment added to section 104 of the 
House bill a new subsection (d), which would amend section 218 (d) 
(6) of the Social Security Act to allow certain States (Florida, Georgia, 
Indiana, New York, North Dakota, Pennsylvania, Tennessee, Wash- 
ington, Wisconsin, and Hawaii), and the political subdivisions of such 
States, under certain conditions to divide their retirement systems into 
two divisions or parts, one consisting of the positions of members who 
desire old-age and survivors insurance coverage and the other con- 
sisting of the positions of members who do not, with each such division 
or pets being treated as a separate retirement system. The provision 
added by this amendment would also allow employees of certain 
States (Florida, Georgia, Minnesota, North Dakota, Pennsylvania, 
Washington, and Hawaii) who are covered by a retirement system, 
and who are compensated in whole or in part from Federal grants for 
unemployment compensation administration under title III of the 
Social Security Act, to have their positions (or all other positions in 


the department in which they are employed, or all positions in such 
cepeccinens) treated as a separate retirement system for p es of 
old-age and survivors insurance coverage. The House recedes with 
a clerical amendment and with an amentment deleting Indiana from 
the scope of the amendment, 
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Amendment No. 21: This amendment added to section 104 of the 
House bill a new subsection (e), which would permit certain States 
(Florida, Nevada, New Mexico, Minnesota, Oklahoma, Pennsylvania, 
Texas, Washington, and Hawaii) to modify their State agreements 
under section 218 of the Social Security Act at any time prior to July 1, 
1957, without regard to certain requirements contained in section 
218 (d) of that act so as to provide old-age and survivors insurance 
coverage under such agreements for school district employees who 
are not required to hold teachers’ or administrators’ certificates. The 
House recedes with a clerical amendment. 

Amendment No, 22: This amendment added to section 104 of the 
House bill a new subsection (f), which would amend section 218 of the 
Social Security Act so as to permit certain States (Florida, North 
Carolina, Oregon, South Carolina, and South Dakota) to modify their 
State agreements to provide old-age and survivors insurance coverage 
under such agreements for employees in any policeman’s or fireman’s 
position covered by a retirement system, notwithstanding the pro- 
visions of such section 218 which preclude old-age and survivors 
insurance coverage of employees in any such position. If the retire- 
ment system covers positions of policemen or firemen (or both) and 
other positions as well, the policemen or firemen (or both) may be 
treated as having a separate retirement system for these purposes. 
The House recedes with clerical amendments. 

Amendment No. 23: This amendment added to section 104 of the 
House bill a new subsection (g), which would amend section 211 (a) 
(7) (B) of the Social Security Act so as to permit inclusion, in the 
computation of net earnings from self-employment for purposes of 
old-age and survivors insurance, of certain remuneration received by 
any minister in a foreign country who is a United States citizen and 
whose congregation is composed predominantly of United States 
citizens. The House recedes with clerical amendments. 

Amendments Nos. 24 and 25: Section 104 (e) of the House bill 
contained the effective dates applicable to the provisions of the House 
bill which extended coverage under the old-age and survivors insurance 
system. Senate amendment No. 24 deleted section 104 (e) of the 
House bill, and Senate amendment No. 25 inserted a new subsection 
containing the effective dates applicable to the coverage provisions in 
the bill as it passed the Senate. 

The House recedes with an amendment. In view of the period of 
time which has elapsed since the passage of the bill in the House, the 
conference agreement retains the effective dates contained in the Sen- 
ate amendment. In the case of coverage provided by section 104 (b) 
of the House bill which was restored by the conference action on 
amendment No. 15, the conference agreement provides that the amend- 
ment made by paragraph (1) of such section 104 (b) (relating to 
coverage of employees of Federal home loan banks) shall become effec- 
tive only if the Federal Home Loan Bank Board submits to the Secre- 
tary of Health, Education, and Welfare, and the Secretary approves, 
before July 1, 1957, a plan for the coordination, on an equitable basis, 
of the benefits provided by the retirement system applicable to em- 
ployees of Federal home loan banks with the benefits provided by title 
II of the Social Security Act, and such plan prescribes as the effective 
date thereof July 1, 1957, or the first day of a prior calendar quarter 
beginning not earlier than January 1, 1956. If the plan specifies July 
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1, 1957, as its effective date, the conference agreement provides that 
the amendment made by such pennarses (1) shall apply with respect 
to service performed on or after July 1, 1957. If the plan specifies 
as its effective date a day prior to July 1, 1957, the conference agree- 
ment provides that the amendment made by such paragraph (1) shall 
apply with respect to service performed on or after such day. ; 

The conference agreement contains a similar requirement with 
respect to the amendment made by paragraph (2) of section 104 (b), 
relating to coverage of employees of the Tennessee Valley Authority. 
The plan with respect to such employees must be submitted by the 
Board of Directors of the Tennessee Valley Authority. Otherwise, 
the conditions and provisions described above with respect to the 
amendment made by paragraph (1) of section 104 (b) also apply with 
respect to the amendment made by paragraph (2) of section 104 (b). 

The conference agreement requires that, on or before July 31, 1957, 
the Secretary of Health, Education, and Welfare shall submit a report 
to the Congress setting forth the details of any plan, described above, 
approved by him. 

Amendment No. 26: This amendment added to the House bill a 
new section 105. Subsection (a) of the new section 105 would amend 
section 209 (h) (2) of the Social Security Act to provide that cash 
remuneration paid by any one employer in any calendar year (after 
1956) to an employee for agricultural labor will constitute “wages” 
for old-age and survivors insurance purposes if such remuneration is 
$200 or more (regardless of the basis on which paid) or if such em- 
ployee performs agricultural labor for that employer (for cash remu- 
neration computed on a time basis) on 30 days or more during the 
year. Under present law, such remuneration only constitutes “wages” 
for old-age and survivors insurance purposes if it is $100 or more 
during the year. 

Subsection (b) of the new section 105 would amend section 210 of 
the Social Security Act (with respect to service performed after 1956) 
so as to provide that where a crew leader furnishes individuals to 
ae agricultural labor for another person such individuals would 

e deemed to be employees of the crew leader for old-age and survivors 
insurance purposes, and the crew leader would be deemed not to be 
an employee of such other person. The term “crew leader’’ is defined 
as an individual who furnishes workers to perform agricultural labor 
for another person, if he pays their wages (either on his own behalf 
or on behalf of such person) and has not entered into a written agree- 
ment designating him an employee of such person. 

Subsection (c) of the new section 105 would amend section 213 (a) 
(2) (B) (iv) of the Social Security Act so that an individual receiving 
$100 or more but less than $200 as wages for agricultural labor during 
a year will receive (as under existing law) one quarter of coverage. 

_ The House recedes with amendments changing the $200 figure 
in the amended section 209 (h) (2) of the Social Security Act to $150 
and changing the 30-day provision to 20 days. 

Amendment No. 27: This amendment added to the House bill a 
new section 106, which would amend section 211 (a) of the Social 
Security Act (effective with respect to taxable years ending after 1956) 
so as to change the optional method for the computation of farm self- 
— ment income, 

nder existing law a self-employed farmer who computes his income 
on a cash receipts and disbursements basis may deem 50 percent of his 
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gross income from farming to be his net earnings from self-employment 
attributable to farming, if such gross income is $1,800 or less; and he 
may deem $900 to be his net earnings from self-employment attributa- 
ble to farming if his gross income from farming is more than $1,800 and 
such net earnings as otherwise computed are less than $900. 

Under the new section 106, the optional method of computing 
net earnings from farm self-employment would be extended to self- 
employed farmers who report income under an accrual method, and 
to members of farm partnerships. In addition, such optional method 
of computing net earnings would be changed so that a farmer whose 
gross income from farming is $1,200 or less may deem such gross income 
to be his net earnings from self-employment from farming, and a farmer 
whose gross income from farming is more than $1,200 may deem 
$1,200 to be his net earnings from farm self-employment if such net 
earnings as otherwise computed are less than $1,200. ‘This optional 
method of computing net earnings from farm self-employment would 
be extended on the same basis to a member of a farm partnership with 
respect to his distributive share of the gross income of the partnership. 

The House recedes with amendments. Under the conference agree- 
ment, if the gross income derived by a self-employed farmer from his 
farming operations is not more than $1,800, he may, at his option, 
deem his net earnings from self-employment derived from such farming 
operations to be 66% percent of such gross income. If the gross 
income derived by a self-employed farmer from his farming operations 
is more than $1,800 and the net earnings from self-employment 
derived by him from such farming operations are less than $1,200, he 
may, at his option, deem his net earnings from self-employment from 
such farming operations to be $1,200. The conference agreement 
provides similar rules with respect to a partner’s distributive share of 
the gross income of a partnership engaged in farming operations. 

As under the Senate amendment, the conference agreement pro- 
vides that, for purposes of applying this provision, the gross income 
derived by an individual from one or more farming operations and his 
distributive share of the gross income of one or more farm partnerships 
shal] be aggregated and treated as having been derived from a single 
trade or business. 

As under existing law, payments made to a partner which are 

aranteed payments within the meaning of section 707 (c) of the 

nternal Revenue Code of 1954 will be treated as income from a trade 
or business separate from the partnership. 

The Senate amendment would have applied to taxable years ending 
after 1956. Under the conference agreement, this amendment will 
apply to taxable years ending on or after December 31, 1956 (including 
the calendar year 1956). 

Amendment No. 29: This amendment added to the House bill a 
new section 108, which would amend section 214 (a) (3) of the Social 
Security Act so as to provide a special fully insured status for an indi- 
vidual with respect to whom all but 4 of the quarters elapsing after 
1954 and prior to July 1957 (or, if later, the quarter in which he at- 
tains retirement age or dies) are quarters of coverage as defined in 
section 213 of such act, but with a requirement of a minimum of 6 
such quarters of coverage. Section 214 (a) (3) presently provides 
such special insured status only where all of the quarters elapsing 
after 1954 and prior to July 1956 (or, if later, the quarter in which the 
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individual attained retirement age or dies) are quarters of coverage, 
with the same six-quarter minimum. The House recedes. 

Amendment No. 30: This amendment added to the House bill a 
new section 109, which would amend section 215 (b) (4) of the Social 
Security Act so as to provide that up to 5 years of low earnings (or no 
earnings) may be dropped out in the computation of an insured 
individual’s average monthly wage, regardless of the number of such 
individual’s quarters of coverage; under present law only 4 such years 
may be dropped out unless the individual has 20 or more quarters of 
coverage. Buheectinn (b) of the new section 109 sets forth the con- 
ditions under which an individual may take advantage of the new 
5-year dropout provision, limiting the application of such provision 
to those who become entitled in the future to old-age insurance 
benefits or (under specified circumstances) to recomputations of 
benefits on the basis of earnings after initial entitlement. The 
House recedes. 

Amendment No. 31: This amendment added to the House bill a 
new section 110, providing that the primary insurance amount of an 
individual who dies or becomes entitled to old-age insurance benefits 
in 1957 shall be computed under section 215 (a) (1) (A) of the Social 
Security Act with a starting date of December 31, 1955, and a closing 
date of July 1, 1957, if this method of computation would result in a 
higher primary insurance smount and the individual had not less 
than 6 quarters of coverage after 1955 and prior to the quarter follow- 
ing his death or entitlement to old-age insurance benefits. In any 
such computation (using July 1, 1957, as the closing date), the total 
of the individual’s wages and self-employment income after 1956 would 
be reduced to $2,100 if it exceeded that amount. The House recedes. 

Amendment No. 32: This amendment added to the House bill a 
new provision (sec. 111), amending section 205 (b) of the Social 
Security Act so as to provide that an applicant for benefits, or any 
other individual who believes that his or hoes rights may be prejudiced 
by a decision of the Secretary, must file his request for a lamba (if 
he desires to file such a request as permitted under present law) within 
a period of 6 months from the date on which notice of the Secretary’s 
decision is mailed to him or within such longer period as the Secretary 
may prescribe. Where notice of any such decision has been mailed 
to an individual prior to the date of the enactment of the bill, the 
period within which such individual may file his request would run 
for at least 6 months after such date. The House recedes. 

Amendment No. 33: This amendent added to the House bill a 
new section 112, which would amend section 203 of the Social Security 
Act (effective with respect to taxable years ending after 1955) so as 
to provide that service performed outside the United States as a 
member of the Armed Forces shall be considered for purposes of the 
“work clause” as employment within the United States and not as 
noncovered remunerative activity outside the United States; the 
remuneration for such service would be included under the regular 
annual earnings test. Under the present provisions of section 203, 
a member of the Armed Forces serving overseas is regarded as en- 
gaged in “noncovered remunerative activity outside the United 

tates” and as a result is subject under the work clause to the special 
7-day test. ‘The House sant bm 
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Amendment No. 34: This amendment added to the House bill a 
new section 113, which would amend section 202 (e) of the Social 
Security Act so as to provide that if a widow remarries and such 
remarriage is terminated by the second husband’s death but she is 
not his widow for purposes of entitlement to old-age and survivors 
insurance benefits, such remarriage shall be deemed not to have oc- 
curred and she may again become entitled to widow’s insurance 
benefits based on the wages and self-employment income of her first 
husband. The House recedes with an amendment changing the 
effective date from, generally, September 1956 to November 1956. 

Amendment No. 35: This amendment added to the House bill a 
new section 114, which would amend section 202 of the Social Security 
Act to provide that where an individual failed to file proof of support 
by the insured worker as required for husband’s, widower’s, or parent’s 
insurance benefits, or to file application for a lump-sum death payment 
in the case of a death occurring after 1946, within the period prescribed 
by law, and there was good cause for such failure to file in time (as 
determined by the Secretary of Health, Education, and Welfare), 
such proof of support or such application shall be deemed to have been 
filed within the prescribed period of time if filed within 2 years after 
the expiration of such period or within 2 years after August 1956, 
whichever is later. The amendment would apply only to lump-sum 
death payments, and monthly benefits for months after August 1956, 
based on applications filed after August 1956. The House recedes 
with a technical amendment. 

Amendment No, 41: The Senate amendment added a new section 
117 to the bill, amending section 205 (c) (5) of the Social Security 
Act (relating to the time limitation for correction of earnings records) 
to provide that under specified circumstances an individual’s earnings 
record could be corrected, even after the time limitation has run with 
respect to a given year, to include self-employment income for that 
year in any case where wages for that year were deleted from the 
records as having been erroneously reported. The amount of self- 
employment income to be included could not be in excess of the amount 
of wages deleted. The correction could be made only to the extent 
of the individual’s self-employment income (or his net earnings from 
self-employment) not already included in his earnings record as self- 
employment income which is included in a tax return or statement 
filed before the expiration of the time limitation following the taxable 
year in which the deletion of wages is made. 

The House recedes. 

Amendment No. 42: This amendment added to the House bill a 
new section 118, amending section 202 of the Social Security Act to 
add a new subsection (t) at the end thereof, providing that no benefits 
may be paid to certain aliens who are outside the United States. 

Paragraph (1) of the new subsection (t) provided that the prohibition 
against payment shall apply to any individual who is not a citizen or 
national of the United States for any month after the third consecutive 
calendar month during all of which the Secretary finds, on the basis of 
information furnished to him by the Attorney General or which other- 
wise comes to his attention, that such individual is outside the United 
States and prior to the first month for all of which he has been in the 
United States. The prohibition would not apply to individuals who 
are citizens of a foreign country which the Secretary finds has in effect 
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a social insurance or pension system which is of general application in 
such country and which pays periodic benefits, or their actuarial 
equivalent, on account of old age, retirement, or death, if United States 
citizens who are not citizens of such foreign country and who qualify 
for such benefits are permitted to receive such periodic benefits or 
their actuarial equivalent while they are outside of such foreign 
country for periods of 3 months or longer. 

Paragraph (2) of the new subsection (t) provided that a person who 
is, or on application would be, entitled to a monthly benefit under 
section 202 for June 1956 would not, because of this provision, be 
deprived of such benefit or of any other benefit based on the wages 
and self-employment income of the individual on whose wages and 
self-employment income such monthly benefit for June 1956 is based. 

Paragraph (3) provided that no lump-sum death payment may be 
made on the basis of the wages and self-employment income of an 
individual who died while outside the United States and whose 
benefits were not paid under paragraph (1) for the month preceding 
the month in which he died. 

Paragraph (4) provided that the deductions under subsections (b) 
and (c) of section 203 of the Social Security Act on account of work 
or failure to have a child in the beneficiary’s care would not be applied 
for any month with respect to the benefits of any individual if his 
benefits for such month are not payable by reason of paragraph (1). 

Paragraph (5) enone that the Attorney General shall certify to 
the Secretary such information regarding aliens who depart from the 
United States to any foreign country (other than a country which is 
territorially contiguous to the United States) as may be necessary to 
enable the Secretary to carry out the purposes of this subsection, and 
shall otherwise aid, assist, and cooperate with the Secretary in obtain- 
ing such other information as may be necessary for this purpose. 

The House recedes with an amendment which contains a substitute 
for the language proposed to be inserted by the Senate amendment. 
Under section 118 (a) of the conference agreement, a new subsection (t) 
will be added to section 202 of the Social Security Act. 

Paragraph (1) of the new subsection (t) provides that no monthly 
benefits will be paid under section 202 of the Social Security Act, 
and no disability benefits will be paid under the new section 223 of 
that act, to any individual who is not a citizen or national of the United 
States for any month which is (A) after the sixth consecutive calendar 
month during all of which the Secretary of Health, Education, and 
Welfare finds (on the basis of information furnished to him by the 
Attorney General or information which otherwise comes to his atten- 
tion) that such individual is outside the United States (as defined in 
sec. 210 (i) of the Social Security Act), and (B) before the first month 
one a 4 which such individual has been in the United States (as 
so de ‘ 

Paragraph (2) of the new subsection (t) provides that the suspension 
of benefits described in paragraph (1) will not apply to any individual 
who is a citizen of a foreign country which the Secretary of Health, 

ucation, and Welfare finds has in effect a social insurance or pension 
system which is of general application in that foreign country and 
under which (A) periodic benefits (or the actuarial equivalent thereof) 
are paid on account of old age, retirement, or death, and (B) individuals 
who are citizens of the United States but not citizens of such foreign 
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country and who qualify for such benefits are permitted to receive 
such benefits (or the actuarial equivalent thereof) while outside such 
foreign country without regard to the duration of such absence. The 
requirement set forth in subparagraph (B) of the preceding sentence 
would not be met by an insurance system in any foreign country 
under which, for example, Americans are precluded from receiving 
benefits by reason of their absence from that foreign country (regard- 
less of how lengthy the period is before the benefits are cut off). 
Another example of a situation in which a foreign insurance system 
might fail to meet the requirements of such subparagraph (B) would 
be a case where such system has conditions to the receipt of payment 
which, though not phrased in terms of absence from the country, 
have the same effect as if such system expressly required presence in 
the foreign country concerned for the benefits to continue. 

Paragraph (3) of the new subsection (c) provides that the suspen- 
sion of benefits provided in the new paragraph (1) will not apply in 
any case where its application would be contrary to any treaty obli- 
gation of the United States in effect on the date on which this bill 
becomes law. 

Paragraph (4) of the new subsection (t) makes the suspension of 
benefits inapplicable to benefits for any month (including derivative 
benefits) if the wage earner on whose record the benefits are based has, 
before such month, either (A) had 40 quarters or more of coverage, 
or (B) resided in the United States (as defined in sec. 210 (i) of the 
Social Security Act) for 1 or more periods aggregating 10 years or 
more. 

In addition, paragraph (4) makes the suspension of benefits inap- 
plicable to an alien who is outside the United States while in the active 
military or naval service of the United States. 

Paragraph (5) of the new subsection (t) provides that no person 
who is, or upon application would be, entitled to a monthly benefit 
under section 202 of the Social Security Act for December 1956 shall 
be deprived, by reason of the provision in paragraph (1) suspending 
the benefits of aliens, of such benefit or any other benefit based on the 
wages and self-employment income of the individual on whose wages 
and self-employment income such monthly benefit for December 1956 
was based. 

Paragraph (6) of the new subsection (t) provides that if an indi- 
vidual is outside of the United States when he dies, and if no benefit 
may be paid to him for the month preceding the month in which he 
dies, no lump-sum death payment may be made on the basis of that 
individual’s wages and self-employment income. 

Paragraph (7) of the new subsection (t) provides that subsections 
(b) and (ec) of section 203 of the Social Security Act (relating to 
deductions on account of work or failure to have a child in care) will 
not apply with respect to any individual for any month for which 
no monthly benefit may be paid by reason of paragraph (1) of the new 
subsection (t). 

Paragraph (8) of the new subsection (t) tbe that the Attorney 
General shall certify to the Secretary of Health, Education, and 


Welfare such information regarding aliens who depart from the 
United States to any foreign country (other than Canada or Mexico) 
as may be aeneetery to carry out the purposes of the new subsection 

e Attorney General will be required to otherwise 
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aid, assist, and cooperate with the Secretary in obtaining such other 
information as may be necessary to enable the Secretary to carry out 
the purposes of the new subsection (t). 

Section 118 (b) of the conference agreement provides the effective 
date for the new subsection (t). It will apply to monthly benei.ts 
under title II of the Social Security Act for months after December 31, 
1956, and to lump-sum death payments under section 202 (i) of that 
act in the case of deaths occurring after December 31, 1956. 

Amendment No. 46: This amendment adds, to the portion of the 
House bill preserving the relationship between railroad retirement and 
old-age and survivors insurance, a new subsection (c) amending section 
5 (k) (2) of the Railroad Retirement Act of 1937 (relating to financial 
interchange). ‘The Senate amendment provides the same type of 
financial interchange provisions between the Railroad Retirement 
Account and the Federal Disability Insurance Trust Fund (established 
by amendment No. 12) as are presently provided with respect to such 
account and the Federal Old-Age Be Survivors Insurance Trust 
Fund, with corresponding technical changes in other provisions of 
such section 5 (k) (2). 

The House recedes with technical amendments. 

Amendment No. 47: This amendment added to the House bill a 
new section 121, amending section 216 (e) of the Social Security Act 
(relating to the definition of ‘‘child’”’) and section 202 (d) of that act 
(relating to benefits payable to children, as defined in section 216 
(e)). Subsection (a) of the Senate amendment would add a new 
class of persons to the definition of child, so that in the case of a 
deceased individual, the definition would include a child with respect 
to whom such individual has stood in loco parentis for not less than 5 
years immediately preceding the day on which such individual died. 
Subsection (b) of the Senate amendment would add a new paragraph 
(7) to section 202 (d) of the Social Security Act providing that a 
person who is a “child” by reason of the changed definition of that 
term in subsection (a) shall be deemed dependent upon the individual 
standing in loco parentis with respect to him if at the time of such 
individual’s death, the child was living with and receiving at least 
three-fourths of his support from such individual. Subsection (c) of 
the Senate amendment provided that the amendments made by sub- 
sections (a) and (b) shall apply only with respect to monthly benetits 
for months beginning after the date of enactment. 

The Senate recedes. 

Amendment No. 48: The Senate amendment added a new section 
122 to the House bill. Subsection (a) of such section 122 would 
insert a new subsection “‘(u)’”’ at the end of section 202 of the Social 
Security Act, consisting of two paragraphs. Under paragraph (1) 
of the new subsection (u), monthly benefits under section 202 of the 
Social Security Act would not be paid to any individual for any 
month after the Secretary of Health, Education, and Welfare has been 
notified by the Attorney General of the United States that such in- 
dividual is or has been convicted of an offense under chapter 37, 105, 
or 115 of title 18 of the United States Code, or under section 4, 112, 
or 113 of the Internal Security Act of 1950. Paragraph (2) of the new 
subsection would provide for the Attorney General to furnish to the 
Secretary a complete list of the names of all individuals heretofore 
convicted of offenses specified in paragraph (1), and to notify the 
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Secretary of the name of each individual hereafter so convicted. 
Such list and notilication would be furnished as soon as practicable. 
Subsection (b) of the Senate amendment would provide that the 
new subsection (u) should not be construed to restrict or otherwise 
affect any of the provisions of the act of September 1, 1954, which 
rohibits payment of annuities to officers and employees of the 
United States convicted of certain offenses. 

The House recedes with an amendment substituting new language 
for the language proposed to be inserted by the Senate amendment. 
Under section 121 (a) of the conference agreement, section 202 of 
the Social Security Act is amended by adding at the end thereof a 
new subsection (u). 

Paragraph (1) of the new subsection (u) provides that if an indi- 
vidual is convicted of any of the offenses specified in that paragraph, 
and if the offense was committed after the date of the enactment of 
the bill, then the court may impose a penalty in addition to all other 
penalties provided by law. The additional penalty is that in deter- 
mining whether any monthly insurance benefit is payable under sec- 
tion 202 of the Social Security Act or under section 223 (relating to 
disability) of that act to the individual so convicted for the month in 
which he is so convicted or for any month thereafter, there is not to 
be taken into account (A) any wages paid to such individual or to 
any other individual in the calendar quarter in which such convic- 
tion occurs or in any prior calendar quarter, and (B) any net earnings 
from self-employment derived by such individual or by any other in- 
dividual during a taxable year in which such conviction occurs or 
during any prior taxable year. The offenses specified for which the 
additional penalty may be imposed are offenses under chapter 37 
(espionage and censorship), chapter 105 (sabotage), and chapter 115 
(treason, sedition, and subversive activities) of title 18 of the United 
States Code, and offenses under sections 4, 112, and 113 of the In- 
ternal Security Act of 1950, as amended. 

The imposition of the additional penalty is left to the discretion of 
the court. However, in those cases where the court imposes this 
penalty, the convicted individual will lose, for the month of convic- 
tion and all months thereafter, monthly benefits (including disability 
benefits) to the extent that such benefits are based on the employ- 
ment or self-employment record of any person for the period in which 
the conviction occurs or for any prior period. 

For example, if an individual is convicted in December 1957 of an 
offense committed in January 1957, and if the court imposes the addi- 
tional penalty provided by the new paragraph (1), then for purposes 
of determining any monthly benefit which would otherwise be payable 
to such individual for December 1957 or for any month thereafter, 
such individual’s insured status and his average monthly wage shall 
be determined by omitting all wages paid to him for the last quarter 
of 1957 and for all prior quarters of 1957 and prior years and by omit- 
ting all net earnings from self-employment derived by such individual 
during 1957 (assuming that he is a calendar-year taxpayer) and during 
all prior taxable years. 

If the convicted individual referred to in the preceding sentence is 
entitled to a monthly benefit based on the earnings record of a second 
individual, or if at some time in the future he makes application for 
such a monthly benefit, there must be omitted all wages paid to such 
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second individual for the quarters specified in the preceding paragraph 
and all net earnings from self-employment income by such second 
individual during the taxable years specified in the preceding para- 
graph (with the exception that in this case the taxable year in which the 
conviction occurs will be determined by reference to the taxable years 
of such second individual, rather than by reference to the taxable 
year of the individual convicted). 

It is to be emphasized that the additional penalty applies only to 
the individual convicted of the offense, and does not prejudice any of 
the rights of other individuals. Thus, if the penalty is imposed with 
respect to an individual, the entitlement of his wife, children, or par- 
ents to monthly benefits on the basis of his earnings record is to be 
determined as if no such penalty had been imposed. He is to be per- 
mitted to make application for benefits (if he is not already entitled 
to benefits) in the manner provided by law, if such application is neces- 
sary for others to become entitled to benefits on the basis of his earn- 
ings record. Similarly, section 203 (a) of the Social Security Act (re- 
lating to maximum benefits) is to operate as if the penalty had not 
been imposed. That is to say, in computing the maximum benefits 
which other individuals may receive on the basis of any earnings 
record, he will be deemed to be “entitled” to the benefits to which he 
would be entitled but for his conviction even though the court-im- 
posed penalty prevents the payment of any such benefit to him or 
reduces the amount thereof. 

Paragraph (2) of the new subsection (u) provides that the Attorney 
General is to notify the Secretary of Health, Education, and Welfare 
as soon as practicable after the additional penalty has been imposed 
with respect to any individual. However, the period with respect to 
which the penalty is to be applied is dependent not on the date of 
such notification but on the time when the conviction occurs. 

Paragraph (3) of the new subsection (u) provides that if the Presi- 
dent of the United States grants a pardon of any offense with respect 
to which the additional penalty has been imposed, the penalty will 
not apply to months beginning after the month in which the pardon 
is granted. In the case of such a pardon granted to any individual, 
the determination of whether any monthly benefit is payable on the 
basis of his earnings record or the record of any other individual, 
and the determination of the amount of any benefit so payable, will 
be made as if he had not been convicted. However, the pardon will 
not affect monthly benefits for any month which begins on or before 
the date on which the pardon is granted. 

Subsection (b) of section 121 of the conference agreement provides 
that the amendment made by subsection (a) of that section (which 
adds the new subsection (u)) is not to be construed to restrict or 
otherwise affect any of the provisions of the act of September 1 1954 
(Public Law 769, 83d Cong.), which prohibits payment of annuities 
officers and employees of the United States convicted of certain 
offenses. 

Subsection (c) of section 121 of the conference agreement amends 
section 210 (a) of the Social Security Act to exclude from the term 
“employment” service performed in the employ of certain Communist 
organizations. If any organization is registered at any time during 
any calendar quarter which begins after June 30, 1956, under the 
Internal Security Act of 1950, as amended, as a Communist-action 
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organization, a Communist-front organization, or a Communist- 
infiltrated organization, then service performed in such quarter in 
the employ of such organization does not come within the definition 
of the term “employment.” The same rule is provided in the case 
of any organization which fails to register but with respect to which 
there is in effect, at any time during the calendar quarter in question, 
a final order of the Subversive Activities Control Board requiring 
such organization to register as a Communist-action organization, a 
Communist-front organization, or a Communist-infiltrated organiza- 
tion. Whether or not there is in effect on any day a final order 
requiring registration is to be determined in the manner provided in 
title I of the Internal Security Act of 1950, as amended. 

Subsection (d) of section 121 amends section 3121 (b) of the Internal 
Revenue Code of 1954 to exclude from the term “employment”’, for 
purposes of the taxes imposed by chapter 21 of such code, service 
which is not treated as employment for purposes of title II of the 
Social Security Act by reason of the amendment made by subsection 
(c) of section 121. 

Amendment No. 51: Section 201 (b) of the House bill amended 
section 3121 (a) (9) of the Internal Revenue Code of 1954 (which 
excludes from ‘‘wages” certain payments made to employees after 
they attain retirement age) to reflect changes made elsewhere in the 
bill with respect to the definition of retirement age. Section 201 (c) 
of the House bill made the necessary changes in section 3121 (b) (1) 
of the code (relating to the exclusion of service performed by gum- 
resin workers from “employment” for purposes of the Federal Insur- 
ance Contributions Act) to correspond with the changes made by the 
House bill in section 210 (a) (1) of the Social Security Act (relating 
to the exclusion of such service from “employment” for benefit 
purposes). The Senate amendment deleted both section 201 (b) and 
section 201 (c) of the House bill. In view of the action taken by the 
conferees with respect to amendment No. 10 (relating to definition 
of retirement age) and amendment No. 13 (relating to coverage of 
service performed by gum-resin workers), the House recedes with an 
amendment which restores section 201 (b) of the House bill. 

Amendment No. 52: This amendment added to the House bill a 
new section 201 (b), which would amend section 3121 (b) (1) (B) of the 
Internal Revenue Code of 1954 (relating tothe exclusion of service per- 
formed by certain foreign agricuitural workers from “employment’’ for 
purposes of the Federal Insurance Contributions Act) to correspond 
with the changes made by amendment No. 14 in section 210 (a) (1) (B) 
of the Social Security Act (relating to the exclusion of such service 
from “employment” for benefit purposes). In view of the action 
taken by he conferees with respect to amendment No. 14, the House 
recedes with a clerical amendment. 

Amendment No. 53: Section 201 (d) of the House bill made the 
necessary changes in section 3121 (b) (6) of the Internal Revenue Code 
of 1954 (relating to the exclusion of certain service from “employment” 
for purposes of the Federal Insurance Contributions Act) to correspond 
with the changes made by the House bill in section 210 (a) (6) of the 
Social Security Act which extend coverage to service in the employ of 
the Tennessee Valley Authority and to service in the employ of a 
Federal home loan bank. The Senate amendment deleted this pro- 
vision of the House bill. In view of the action taken by the conferees 
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with respect to amendment No. 15, the House recedes with an amend- 
— which restores with clerical changes the provisions of the House 
bill. 
Amendment No. 55: Section 201 (e) (2) of the House bill made the 
necessary changes in section 1402 (a) (1) of the Internal Revenue 
Code of 1954 (relating to the treatment of income derived from 
share-farming arrangements for purposes of the tax on self-employment 
income) to correspond with the changes made by the House bill in 
section 211 (a) (1) of the Social Security Act (relating to the treatment 
of such income for benefit purposes). The Senate amendment added 
to this provision of the House bill the same language as that which 
was added by amendment No. 17 to the provision of the House bill 
dealing with the treatment of such income for benefit purposes. The 
House recedes. 

Amendment No. 57: Section 201 (f) of the House bill made the 
necessary changes in section 1402 (c) (5) of the Internal Revenue Code 
of 1954 (relating to the treatment of certain professional self-employed 
individuals for purposes of the tax on self-employment income) to 
correspond with the changes made by the House bill in section 211 
(c) (5) of the Social Security Act (relating to the treatment of such 
individuals for benefit purposes). The Senate amendment made the 
same change in this provision of the House bill as tbat which was made 
by amendment No. 19 in the provision of the House bill dealing with 
the treatment of such individuals for benefit purposes. The House 
recedes with an amendment conforming to the conference action on 
amendment No. 19. 

Amendment No. 58: This amendment added to section 201 of the 
House bill a new subsection (e), which would make the necessary 
changes in section 1402 (a) (8) (B) of the Internal Revenue Code 
(relating to the computation of net earnings from self-employment, 
in the case of a minister serving in a foreign country, for purposes of 
the tax on self-employment income) to correspond with the changes 
made by amendment No. 23 in section 211 (a) (7) (B) of the Social 
Security Act (relating to the computation of such net earnings for 
benefit purposes). In view of the action taken by the conferees with 
respect to amendment No. 23, the House recedes with clerical amend- 
ments. 

Amendment No. 59: This amendment added to section 201 of the 
House bill a new subsection (f), which would make the necessary 
changes in section 3121 of the Internal Revenue Code of 1954 to 
correspond with the changes made by amendment No. 26 in section 
209 (h) (2) of the Social Security Act (relating to the treatment of 
remuneration for agricultural labor as ‘‘wages’” for old-age and 
survivors insurance benefit purposes) and in section 210 of that act 
(relating to the treatment of service performed by and for crew 
leaders for old-age and survivors insurance benefit purposes). 

Paragraph (3) of the new subsection (f) would amend section 3102 
(a) of ‘the Taterael Revenue Code of 1954 (which permits an employer 


aying cash remuneration for agricultural labor to deduct the Federal 
nsurance Contributions Act employee tax from such remuneration 
even though at the time of payment it is not clear whether or not such 
remuneration constitutes “wages”) to reflect the change in section 
209 (h) (2) of the Social Security Act made by amendment No. 26 
and the change in section 3121 (a) (8) (B) of the Internal Revenue 
Code of 1954 made by this amendment (No. 59). 
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The House recedes with amendments conforming to the conference 
action on amendment No. 26. 

Amendment No. 60: This amendment added to section 201 of the 
House bill a new subsection (g), which would make the necessa 
changes in the last two sentences of section 1402 (a) of the Internal 
Revenue Code of 1954 (relating to the optional method of computing 
net earnings from farm self-employment for purposes of the tax on 
self-employment income) to correspond with the changes made by 
amendment No. 27 in section 211 (a) of the Social Bosaitty Act 
(relating to the optional method of computing such net earnings for 
old-age and survivors insurance benefit purposes). 

The House recedes with amendments which conform to the confer- 
ence action with respect to amendment No. 27. 

Amendment No. 61: This amendment added to section 201 of the 
House bill a new subsection (h), which would amend section 3121 (1) 
(8) (A) of the Internal Revenue Code of 1954 so as to include as a 
foreign subsidiary of a domestic corporation, for purposes of the 
provisions of law permitting the extension of old-age and survivors 
msurance coverage to employees of such subsidiaries, any foreign 
corporation of whose voting stock not less than 20 percent is owned 
by a domestic corporation. Under present law, more than 50 percent 
of the stock of the foreign subsidiary must be owned by the domestic 
corporation in order for the employees of the foreign subsidiary to be 
eligible for such coverage. ‘The House recedes with a clerical amend- 
ment. 

Amendment No. 63: Section 201 (g) of the House bill amended 
section 3121 (k) (1) of the Internal Revenue Code of 1954 to extend 
until the end of 1957 the period during which employees of an organi- 
zation which has filed a certificate waiving its tax exemption under 
the Federal Insurance Contributions Act may add their names to the 
list of employees concurring in the filing of such certificate. Under 
present law, no names may be added to any such list after the expira- 
tion of 24 months following the first quarter during which the certifi- 
cate was in effect. The Senate amendment extended the period pro- 
vided by the House bill for an additional year, i. e., until the end of 
1958. ‘The House recedes. 

Amendments Nos. 65 and 66: Section 201 (i) of the House bill 
contained the effective dates applicable to the provisions of the 
House bill which made the necessary changes in chapter 2 (tax on 
self-employment income) and chapter 21 (Federal Insurance Con- 
tributions Act) of the Internal Revenue Code of 1954 to reflect the 
changes in coverage under the old-age and survivors’ insurance 
system which were made in the House bill. Senate amendment No. 
66 deleted this subsection of the House bill, and Senate amendment 
No. 65 inserted a new subsection containing the effective dates appli- 
cable to such provisions in the bill as it passed the Senate. The new 
subsection also included special provisions to permit a minister, 
whose income as a minister, for any taxable year ending after 1954 
and prior to 1957, would have constituted net earnings from self- 
employment, if the bill as amended by Senate amendment No. 58 
had been then in effect, to elect to have the provisions of such amend- 
ment apply with respect to taxable years ending after 1954 and prior 
to 1957. 

The House recedes with amendments. In view of the period of 
time which has elapsed since the passage of the bill in the House, 
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the conference agreement, except as noted below, retains the effective 
dates contained in the Senate amendment. The amendment made by 
subsection (b) of section 201 of the House bill, which was restored 
by the conference action on amendment No. 51, shall apply with 
respect to remuneration paid after October 1956. The amendments 
made by subsection (d) of the House bill, which were restored by the 
conference action on amendment No. 53, shall apply with respect to 
service with respect to which the amendments made by subsection (b) 
of section 104 of the bill apply. (For an explanation of the effective 
date of these amendments, see amendment No. 25.) The amendment 
to subsection (a) of section 1402 of the Internal Revenue Code of 
1954 (made by sec. 201 (i) of the bill as agreed to in conference) 
shall apply with respect to taxable years ending on or after December 
31, 1956, rather than to taxable years ending after December 31, 1956, 
as pon in the Senate amendment. 

The conference agreement also makes necessary technical and con- 
forming changes in the Senate amendment. 

Amendments Nos. 67 and 68: Section 202 of the House bill amended 
section 1401 of the Internal Revenue Code of 1954 to increase each of 
the rates of tax upon self-employment income prescribed by existing 
law by three-fourths of 1 percent, and amended sections 3101 and 
3111 of the Federal Insurance Contributions Act to increase each of 
the rates of the employee tax and the employer tax prescribed by 
existing law by one-half of 1 percent. The increase in the tax on 
self-employment income would apply with respect to taxable years 
beginning after 1955, and the increase in the employee and employer 
taxes would apply with respect to remuneration paid after 1955. 

Senate amendment No. 67 deleted section 202 of the House bill. 
Senate amendment No. 68 added to the House bill a new section 202, 
which amended the same sections of law as were amended by the 
House bill. Under the Senate amendment, the rates of tax prescribed 
in section 1401 upon self-employment income would each be increased 
by three-eighths of 1 percent; and the rates of the employee tax and 
the employer tax prescribed in sections 3101 and 3111, respectively, 
would er 8 be increased by one-fourth of 1 percent. The increase in 
the tax on self-employment income would apply with respect to 
taxable years beginning after 1956, and the increase in the employee 
and employer taxes would apply with respect to remuneration paid 
after 1956. 

The House recedes. 

Amendments Nos. 69 and 70: These amendments added to the 
House bill a heading for a new title III and a declaration of the 
purpose of such new title, which would amend the public assistance 
provisions of the Social Security Act and would consist of the matter 
contained in amendments Nos, 71 through 98. In view of the action 
taken by the conferees with respect to the latter amendments, the 
House recedes. 

Amendments Nos. 71, 72, 73, 74, 75, and 76: These amendments, 
which comprise part I (relating to matching of assistance expenditures 
for medical care) of the new title III of the bill, would amend sections 
3 (a), 403 (a), 1003 (a), and 1403 (a) of the Social Security Act so as 


to provide separate dollar-for-dollar matching of State expenditures 
for old-age assistance, aid to dependent children, aid to the blind, and 
aid to the permanently and totally disabled where such assistance is 
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furnished in the form of medical or other remedial care, up to a 
maximum of (1) $8 (or, in the case of aid to dependent children, $4 for 
each child recipient and $8 for each adult recipient) multiplied by the 
number of individuals receiving assistance in any form under the 
State plan, plus (2) certain additional amounts. State expenditures 
for assistance in the form of cash payments would continue under the 
present formula (as amended by amendments Nos. 89, 90, and 91). 
The amendments relating to medical care would be effective July 1, 
1957 (and would continue in effect even after the expiration of such 
amendments Nos. 89, 90, and 91). With respect to amendments 
Nos. 71 and 76, the House recedes; and with respect to amendments 
Nos. 72, 73, 74, and 75, the House recedes with amendments limiting 
the dollar-for-dollar matching for medical care expenditures to a 
maximum of $6 (or, in the case of aid to dependent children, $3 per 
child and $6 per adult) multiplied by the number of individuals receiy- 
ing assistance under the State plan. 

Amendments Nos. 77, 78, 79, 80, and 81: These amendments, 
which comprise part II (relating to services in programs of public 
assistance) of the new title III of the bill, would amend titles 1V, X, 
and XIV of the Social Security Act so as to make it clear that the 
public assistance programs under those titles include not only the 
provision of financial assistance but also the furnishing of services 
designed to he!p needy individuals to attain self-support or self-care 
(or, in the case of aid to dependent children, designed to maintain 
and strengthen family life and to help the relatives caring for dependent 
children to attain self-support and personal independence). ‘These 
amendments also require (effective July 1, 1957) that each State plan 
include a description of the services (if any) to be furnished by the 
State for this purpose, and make it clear that Federal payments to a 
State with respect to the costs of administering the State plan may 
include payments with respect to such services. With respect to 
amendment No. 77, the House recedes with an amendment making 
changes in title I of the Social Security Act (relating to old-age assist- 
ance) which have substantially the same purpose with respect to self- 
care as the changes made in titles IV, X, and XIV of that act by the 
Senate amendments; and with respect to amendments Nos. 78, 79, 
80, and 81, the House recedes with clerical and conforming amend- 
ments. 

Amendments Nos. 82, 83, and 84: These amendments, which 
comprise part III (extension of aid to dependent children) of the new 
title ITI of the bill and become effective July 1, 1957, would amend 
section 406 (a) of the Social Security Act so as to add first cousins, 
nephews, and nieces to the list of the relatives with one of whom a 
needy child must be living in order to be eligible for aid to dependent 
children under title IV of that act. These amendments also eliminate 
the requirement that a needy child between 16 and 18 years of age 
must be regularly attending school in order to be eligible for aid to 
dependent children. The House recedes. 

Amendments Nos. 85, 86, 87, and 88. These amendments comprise 
part IV (relating to research and training) of the new title III of the 
bill.) Amendment No. 86 would authorize the Federal Government 
(through grants, contracts, and jointly financed cooperative arrange- 
|ments) to participate in the cost of research and demonstration 
projects relating to the improvement of the public assistance and 
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related programs; the authorized appropriation for this purpose would 
be $5,000,000 for the fiscal year 1957 and such amount as the Congress 
may determine thereafter. Amendment No. 87 would authorize the 
Federal Government to make grants to States (as defined in sec. 1101 
of the Social Security Act) to enable them (either directly or through 
nonprofit institutions of higher learning) to provide various types of 
training for personnel employed or preparing for employment in the 
public assistance programs; the authorized appropriation for this 
purpose would be $5,000,000 for the fiscal year 1958 and such amount 
as the Congress may determine thereafter, and the Federal share of the 
cost of such training would be 100 percent during the fiscal years 1958 
through 1967 and 80 percent thereafter. With respect to amend- 
ments Nos. 85, 86, and 88, the House recedes; and with respect to 
amendment No. 87, the House recedes with an amendment under 
which the program of training grants for public welfare personnel 
would terminate at the end of the fiscal year 1962 and the Federal 
share of the cost would be limited to 80 percent during each of the 
5 years of the program. 

Amendments Nos. 89, 90, 91, 92, and 93: These amendments, 
which comprise part V of the new title III of the bill, would amend 
the matching formulas applicable to titles I, IV, X, and XIV of the 
Social Security Act (relating to old-age assistance, aid to dependent 
children, aid to the blind, and aid to the permanently and totally 
disabled, respectively). Amendments Nos. 89, 90, and 91 apply to 
old-age assistance, aid to the blind, and aid to the permanently and 
totally disabled, and for purposes of assistance under those programs 
aoa, (1) increase the ceiling on the Federal payment with respect to 
any individual from $55 to $65 and (2) provide that five-sixths of the 
first $30 per recipient can be counted instead of only four-fifths of the 
first $25; however, these increases would not be available to any 
State unless it maintains its average expenditure per recipient from 
State funds. Amendment No. 92 would extend until June 30, 1959, 
the temporary matching formula for aid to dependent children which 
was provided in section 8 (b) of the Social Security Act Amendments 
of 1952 and which is currently in effect. Under amendment No. 93, 
all of these amendments would become effective October 1, 1956. 

With respect to amendments Nos. 89, 90, and 91, the House recedes 
with amendments (1) providing that the Federal ceiling for purposes 
of titles I, X, and XIV of the Social Security Act shall be $60 and that 
four-fifths of the first $30 per recipient can be counted, (2) eliminating 
the requirement that a State maintain its average expenditure per 
recipient from State funds in order to receive the Federal increase, and 
(3) changing the matching formula contained in title IV of the Social 
Security Act (relating to aid to dependent children) so as to provide 
that the Federal ceiling for purposes of such title shall be $32 with 
respect to the first dependent child in any home, $23 with respect 
to each additional child, and $32 with respect to each relative with 
whom the child is living (instead of $30, $21, and $30, respectively, 
as in present law), and that fourteen-seventeenths of the first $17 
per recipient can be counted (instead of four-fifths of the first $15, 
as in present law). 

With respect to amendment No. 92, the Senate recedes in view of 
- a taken on amendment No. 89 in regard to aid to dependent 
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With respect to amendment No. 93, the House recedes with an 
amendment providing that the changes made by amendments Nos. 
89, 90, and 91 shall cease to be effective after June 30, 1959. 

Amendments Nos. 94, 95, 96, 97, and 98: These amendments com- 
prise part VI of the new title III of the bill. Amendment No. 95 
would amend sections 403 and 1108 of the Social Security Act (effective 
for the fiscal year 1957 and subsequent fiscal years) so as to permit 
Federal matching (under the — of aid to dependent children) 
of expenditures in the Virgin Islands for relatives with whom dependent 
children are living, and so as to increase from $160,000 to $300,000 
the maximum Federal payment to the Virgin Islands under all the 
public assistance programs in any fiscal year. Amendment No. 98 
would make the same changes in the case of Puerto Rico (except that 
the increase in the maximum Federal payment would be from 
$4,250,000 to $5,312,500). Amendments Nos. 96 and 97 would make 
certain changes in the public assistance provisions of the Social 
Security Act with respect to the determination of need. 

With respect to amendment No. 94, the House recedes. With 
respect to amendment No. 95, the House recedes with an amendment 
combining its provisions with those of amendment No. 98 (relating 
to Puerto Rico), limiting the maximum Federal payment in the case 
of the Virgin Islands to $200,000, and making certain technical 
changes. With respect to amendments Nos. 96 and 97, and with 
respect to amendment No. 98 in view of the action taken by the con- 
ferees on amendment No. 95, the Senate recedes. 

Amendment No. 99: This amendment added to the House bill (as 
a part of a new title IV) a new section 401, which would amend sec- 
tion 403 of the Social Security Amendments of 1954. 

Subsection (a) of such section 403 presently provides that service 
performed by an individual after 1950 and before 1955 as an employee 
of an organization (1) described in section 501 (c) (3) of the Internal 
Revenue Code of 1954 which is exempt from tax under section 501 
(a) of such code and (2) which failed to file a waiver certificate, may, 
notwithstanding such failure to file, be deemed to constitute “‘employ- 
ment” for old-age and survivors insurance purposes if the Federal 
Insurance Contributions Act taxes were paid (and not refunded) on 
the good-faith assumption that the certificate had been filed, and if 
the individual so requests. The Senate amendment extended for 2 
years the period during which such service can be counted under 
subsection (a), so that the subsection would apply to service performed 
after 1950 and before 1957 (but only where the individual was em- 
ployed by that organization before the enactment of the bill). 

Subsection (b) of such section 403 presently provides that service 
performed for such an exempt organization after 1950 and before 
1955, where the organization filed the waiver certificate but the em- 
ployee failed to sign the list of concurring employee, may be deemed 
to constitute “employment” for old-age and survivors insurance pur- 
poses to the extent that the Federal Insurance Contributions Act 
taxes were paid (and not refunded) with respect to such service, if 
the employee so requests before 1957. The Senate amendment ex- 
tended for 2 years the period during which such service can be counted 
under subsection (a), so that the subsection would apply to service 
performed after 1950 and before 1957 (but only where the employee 
was employed by that organization before the enactment of the bill, 
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and also extends for 2 years (until January 1, 1959) the period during 
which the employee can file his request. 

The House recedes. 

Amendment No. 100: This amendment added to the House bill a 
new section 402, which would amend section 521 (a) of the Social 
Security Act (effective with respect to fiscal years beginning after 
June 30, 1956) so as to increase the annual authorization for child- 
welfare services from $10,000,000 to $12,000,000. The House recedes 
with an amendment providing that such increase shall be effective 
only with respect to fiscal years beginning after June 30, 1957. 

Amendment No. 101: This amendment added to the House bill a 
new title V, which would establish a United States Commission on 
the Aging and Aged. 

The Senate recedes. 

Amendment of title: The Senate amendment conformed the title of 
the bill to the bill as amended by the Senate. Under the conference 
agreement the title of the bill is conformed to the bill as agreed to in 
conference. 

JERE Cooper, 

Wiser D. Mitts, 

Nose J. GreGory, 

Danie. A. REEp, 

Tuomas A. JENKINS, 
Managers on the Part of the House. 


O 








847TH CoNGRESS } HOUSE OF REPRESENTATIVES Report 
2d Session No. 2937 








DISPOSITION OF SUNDRY PAPERS 





Juiy 26, 1956.—Ordered to be printed 





Mr. Long, from the Joint Committee on the Disposition of Executive 
Papers, submitted the following 


REPORT 


{Pursuant to 57 Stat. 380 and 59 Stat. 434] 


The joint select committee of the Senate and House of Repre- 
sentatives, appointed on the part of the Senate and House of Repre- 
sentatives and acting in compliance with the provisions of the act 
5 ge July 7, 1943 (57 Stat. 380) as amended by the act approved 
July 6, 1945 (59 Stat. 434), respectfully reports to the Senate and 
House of Representatives that it has received and examined the report 
of the Archivist of the United States No. 57-3, dated July 23, 1956, 
to the 84th Congress, 2d session, submitting the following lists or 
schedules covering records proposed for disposal by the Government 
agencies indicated: 








Job No. | Agency by which submitted 
TO ao ee a | Department of the Air Force. 
Poet) AE ROE NOR RESIS A Do. 
a ar ar ee eae. General Services Administration. 
aR RS rt PES eee Tie Oe Library of Congress. 
pe RR a EERE EE General] Services Administration. 





Your committee reports that the records proposed for disposal in 
the said lists or schedules reported by the Archivist of the United 
States do not, or will not after the lapse of the period specified, have 
sufficient administrative, legal, research, or other value to warrant 
their continued preservation by the Government and recommends 
that their disposal be accomplished subject to the proviso of section 
6 and the provisions of section 9 of the aforementioned act, as amended. 

Respectfully submitted to the Senate and House of Representatives. 

Geo. S. Lone, 
Rosert J. CorsBert, 
Members on the Part of the House. 


Ourn D. Jounsron, 
FRANK CARLSON, 


Members on the Part of the Senate. 
71006 


O 











2 ACTIVITIES OF FOREIGN FREIGHT FORWARDERS AND BROKERS 


the inquiry would extend to the activities of forwarders on (1) the 
export shipments of Government departments and agencies, and (2) 
the export shipments of private commercial firms. These areas of 
activity have been the subject of many years of complaints and costly 
litigation, yielding only dissatisfaction and confusion. 

Two Federal statutes are involved in this inquiry—the Bland 
Freight Forwarding Act of 1942 and the Shipping Act of 1916. The 
Bland Act is administered by the Maritime Administration and pro- 
vides for the “coordination of public and private agencies engaged in 
the forwarding * * * of waterborne export or import foreign com- 
merce * * *.”” This act and its implementing regulation, General 
Order 70, are presently construed to relate to the utilization of private 
forwarders on export shipments of Government departments and agen- 
cies made pursuant to the various foreign-aid programs. For some 
time serious questions have arisen in regard to this act, not only as to 
its provisions, but also as to the policy underlying it and the inter- 
pretation placed upon it. In view of these circumstances, the sub- 
committee sought to reappraise this legislation in its entirety. 

The Shipping Act is the organic regulatory statute of the maritime 
industry ; it is presently administered by the Federal Maritime Board. 
Among other things, it is designed to promote equality of transporta- 
tion rates and to eliminate discriminatory practices between carriers, 
shippers, and forwarders. By decision of the United States Supreme 
Court, forwarders have been subject to its provisions since 1946. 
However, not until the issuance of General Order 72 in 1950, did the 
Board’s predecessor, the United States Maritime Commission, under- 
take to regulate the activities of this industry. Under the provisions 
of this regulation, forwarders are required to register as a condition to 
engaging in the business of forwarding. The subcommittee was here 
concerned with the sufficiency of this act and regulation, with the 
view of determining the need for additional regulatory legislation. 

With respect to the payment of brokerage fees,' interested parties 
have expressed some doubt as to the sufficiency of Federal concern to 
warrant inquiry by a congressional body. On this point, your com- 
mittee entertains no misapprehension. By now, it is well settled 
that the Federal Maritime Board has jurisdiction over forwarders 
and authority to regulate their business practices under the Shipping 
Act, 1916 (United States v. American Union Transport, 327 U.S. 437 
(1946)). Suffice it to say, the Congress properly has an interest ia, 
and a duty to investigate, any activity affecting our foreign commerce. 

Public hearings were held at Washington, D. C.; San Francisco, 
Calif.; New Orleans, La.; and New York, N. Y. These hearings 
commenced in October 1955 and continued through March 1956, a 
period of months. During this time, the subcommittee had traveled 
to 3 coasts, held 16 days of hearings, heard over 100 witnesses and 
compiled a record of over 1,000 pages of testimony In addition, 
confidential files were established for the purpose of analyzing certain 

1 These fees are customarily paid by conference lines at the rate of 14 percent of the gross freight charges. 


However, they are usually paid by nonconference lines at the rate of 244 percent of the cross freight charges. 
In the North Atlantic Continental Conference, brokerage is paid on freight rates as follows: 








Brokerage 
Rate: (percent) 
S70 00 SIV 0e ss cpencnbdicissdibnen bibacentpamiite RE ON OOO ee I 14 
S18 00 GI090 Si 1 icntccnecdsids patiddsbivakdiulibwubeuntaduadaldscacee 24% 
$21 and up......... choctpindepnbsadhbn anipditpndbatheaiithdis<actiue spent al 5 








The parents competitors of this conference are credited with the payment of rates from 734 to 10 
percent. 
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documents, exhibits, and statistical information not considered ap- 
propriate for publication. At the hearings, representatives of the 
Government, steamship, export, and forwarding industries appeared. 

Preliminary interviews with numerous officials of the steamship 
industry confirmed the belief that the subject of this inquiry would 
require delicate handling. Several such officials confidentially stated 
that if they were required to tell the truth, their companies would run 
the risk of losing cargo, since, as it was explained, forwarders control 
the routing of a significant amount of cargo. In recognition of this 
situation, it was decided to obtain the views of the carriers through 
the testimony of the chairmen of the several steamship freight con- 
ferences. By following this procedure, it was believed that the in- 
dustry’s position could be ascertained without jeopardizing the com- 
petitive positions of the individual companies. Even though this 
course was followed, the advantages contemplated were not fully 
realized. As the hearings progressed, it became evident that many 
carriers were unwilling to impart to their conference representatives 
facts which would accurately reflect their positions. In fact, several 
chairmen testified that they were not authorized to represent the 
views of their member lines, while others often indulged in tactics of 
“evasion” and “generality.” Notable among those who testified was 
the chairman of one conference whose sworn testimony was subse- 
quently repudiated by seven of its voting members in what appears 
to have been a sudden capitulation to forwarder influence. In pass- 
ing, we would be remiss not to mention the failure on the part of this 
industry to assume the full measure of its responsibility in assisting 
the subcommittee. We can only repeat what was said at the hear- 
ings, that this industry, like any other industry, has a responsibility 
~ assist its Government in solving any and all of the problems which 
affect it. 

Only two steamship officials voluntarily appeared to testify. In 
fact, only a few expressed interest in the subject matter. This is so 
in spite of the payment by these companies of several million dollars 
in brokerage fees annually, for which many believe virtually little or no 
service is rendered. But, as the hearings continued, and the testimony 
molded, it was soon realized that most of these companies were not 
going to advocate a change in customary procedures so long as they 
continued to receive vital cargoes, worth many times more than what 
they were paying in brokerage fees. 


Tue Forwarpinc INpuUsTRY 
(1) FORWARDERS UNDER INQUIRY 


Foreign freight forwarders are characterized in many different 
fashions. But the terms forwarder, freight forwarder, forwarding 
agent, freight broker, and forwarder-broker are used interchangeably 
to refer to those persons operating in foreign commerce who spring 
into being upon the designation of export-shippers, and who purport 
to act in the dual capacity of both forwarder and broker with respect 
to a single transaction. The services of these persons are rarely 
engaged by the steamship companies. Except for comparative pur- 
poses, the scope of this inquiry is not concerned with cargo or ship 
brokers, customs brokers, domestic freight forwarders, and property 
brokers, or domestic and international air freight forwarders. 
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The forwarders concerned here hold themselves out as representa- 
tives of both shipper and carrier with regard to the same export ship- 
ment. They function almost exclusively in the so-called liner services 
where uniform rates and fixed schedules of sailings are maintained. 
In this respect, they differ from ship or cargo brokers whose services 
are engaged on a constantly fluctuating world market where rates are 
always negotiated and sailing schedules are irregular. 

The liner or berth services consist of the entire subsidized fleet, as 
well as numerous other companies, both foreign and domestic. By 
and large, in this area of competition, the conference system prevails. 
This is so in spite of strong nonconference competition found in some 
trades. Since the members of the conferences which comprise this 
system consist wholly of berth operators, it is believed that a brief 
explanation of this system is necessary. 

As evidenced in the hearings which preceded enactment of the Ship- 
ping Act, the conference system was devised to eliminate rate wars 
among competing carriers. These wars were seriously affecting the 
foreign commerce of the United States. Hence, under section 15 of 
the Shipping Act, Congress granted the privilege to carriers and to 
other persons subject to the act to organize into conferences for rate- 
making purposes. Under this arrangement, both foreign and domestic 
carriers engaged in competing trades availed themselves of this op- 
portunity and became members. Agreements filed pursuant to this 
section of the act, once approved, are granted immunity from the anti- 
trust laws. The effect of this provision has been to appreciably 
stabilize the rate structure of the steamship industry. 


(2) ORIGIN 


Concerning the derivation of the forwarding industry, William D. 
Davies, president of the New York Foreign Freight Forwarders & 
Brokers Association, Inc., said— 


Historically, “brokerage” referred to the fee paid to a 
broker whose only function was to secure cargo for a sailing 
ship and later a tramp vessel before berth liner service 
developed. Brokerage was considered as compensation for 
the middleman function of bringing together the shipper and 
the vessel. 

But with the advent of berth liner service, complex govern- 
mental requirements in foreign trade and complicated docu- 
mentation and coordination of the movement of freight, the 
broker began rendering services in addition to the securing of 
cargo which have now become increasingly more important 
to the carriers. 


Martin A. Kerner, president of the Customs Brokers & Forwarders 
Association of America, Inc., on the same subject commented— 


Certainly the forwarder-broker of today bears no more 
resemblance to his counterpart of 150 years ago than does 
the steamer United States to a 2-masted sloop. 


Mr. Kerner went on to suggest that the term “brokerage” was perhaps 
amisnomer. He stated— 


Possibly some such substitution should be made general, 
since it would provide a distinction between the services 
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rendered by the ocean freight forwarder-broker, and those 
of the freight or charter broker, who does not serve in the 
same dual capacity. 


M. J. McCarthy, speaking in behalf of his own firm, and as a 
member of the Pacific Coast Customs & Freight Brokers Association, 
in observing the functions of the historic broker, stated— 


Historically speaking, you might go back 35 or 40 years 
where it (he) was commonly known as a freight broker. He 
would book the cargo with the steamship line and get what 
is called a contract of affreightment. That would end right 
there. * * * but it changed as time went on. [Italic 
supplied.] 


Witness McCarthy went on to say in answer to a question relating 
to the difficulty of shippers in finding vessels that— 


It was easier for him (shipper) to approach what was known 
then as a ship broker who would furnish, arrange to furnish, 
a ship for the cargo. [Italic supplied.] 


From this testimony, it appears that before the advent of scheduled 
services and generally stable rates, there developed in foreign com- 
merce an intermediary whose sole function was to bring shipper and 
vessel together. However, as a more complex system of domestic 
transportation developed, and requirements for exporting increased, 
this broker began to render additional services. Today, these services 
are known as forwarding services and are performed for and at the 
request of shippers. Since they generally relate to the forwarding of 
freight for shipment, the person who performed them (the historic 
broker) began to be called freight forwarder or forwarding agent. 
Hence, his dual capacity developed. 

With the formation of steamship conferences, which brought about 
changed conditions in export commerce, the brokerage function of 
bringing “shipper and vessel” together practically ceased to exist. 
Moreover, we believe that the carriers themselves have largely con- 
tributed to the general decline in value of this function by the mainte- 
nance of elaborate freight-solicitation staffs. This becomes self- 
evident when it is realized that these carriers pay millions of dollars 
each year to thousands of freight solicitors whom they voluntarily 
employ to reach into practically every part of the country in the 
quest for cargoes. Nevertheless, the forwarder of today zealously 
insists that he is as much of a broker as he is a forwarder. Indeed, 
the general misuse of these terms and the failure to distinguish between 
forwarding and brokerage functions have frustrated all efforts to 
clarify the problems concerning this industry. 


(3) DEFINITION, DUTIES, LEGAL STATUS 


In General Order 72, the former Maritime Commission defined a 
forwarder as— 


* * * any person engaged in the business of dispatching 
shipments on behalf of other persons, by oceangoing vessels 
in foreign commerce or in domestic commerce with or be- 
tween the territories or possessions of the United States, 
and of handling the formalities incident thereto. This 
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definition includes independent freight forwarders, common 
carriers, manufacturers, exporters, export traders, manufac- 
turer’s agents, resident buyers, commission merchants and 
other persons when they engage for and on behalf of any 
person other than themselves, in return for a consideration, 
money or otherwise, in the aforementioned activity. 


Under this definition, the Federal Maritime Board regulates the 
activities of those forwarders— 
(1) Who function in both foreign and domestic commerce, 
(2) Who handle the shipments of others, 
(3) Who receive consideration for their services, and 
(4) Who may or may not own a proprietary interest in the 
oods being shipped. For purposes of regulation, no distinction 
is made between independent and nonindependent forwarders. 
Concerning their activities, the United States Supreme Court in 
United States v. American Union Transport (827 U.S. 437 (1946)), 
observed— 


There is little or no dispute as to the nature of their busi- 
ness. They are primarily forwarders of freight, as that 
term is generally understood, for transshipment in foreign 
commerce. The foreign freight-forwarding business is a 
medium used by almost all export shippers. An exporter, 
intending to send goods abroad, consigns the merchandise 
to a forwarder who then makes all the arrangements for dis- 
patching it to a foreign port. The forwarder must arrange 
for necessary space with the steamship companies, procure 
and prepare the many documents, obtain permits for the 
acceptance of freight at piers, and at times must find avail- 
able storage space for the shipment until steamers are avail- 
able. If requested to do so, a forwarder will secure whatever 
insurance is needed. 

Forwarders also have many other incidental duties. They 
check the marks on shipping papers and containers in order 
to be certain that they are in accordance with the regulations 
of the country of destination. They convert weights and 
measurements into the metric system when necessary. 
They keep records, for the convenience of the exporter, of all 
shipments dispatched. They also prosecute such claims as 
may be required by the exporter against carriers, insurance 
companies, and any other parties in interest. 


On the same subject, the United States Maritime Commission in 
docket 621 (3 U.S. M. C., 157-159), said that forwarders perform on 
occasion the following services— 


Examine instructions and documents received from ship- 
pers; order cargo to port; prepare export declarations; book 
cargo space; prepare and process delivery order, and dock re- 
ceipt; prepare instructions to truckman or lighterman, and 
arrange for or furnish such facilities; prepare and process 
ocean bill of lading; prepare consular documents, and arrange 
for their certification, in the language of the country to which 
the foods are shipped; arrange for or furnish warehouse stor- 
age when necessary ; arrange for insurance when so instructed ; 


clear shipment in accordance with United States Government 
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regulations; ac advice notices of shipments, sending 
copies to bank, shipper, or consignee, as required; send com- 
pleted documents to shipper, bank, or consignee as directed; 
and advance necessary funds in connection with the fore- 
going. 

Also they provide supervision in the coordination of serv- 
ices rendered to shipment from origin to vessel, render special 
service on unusual shipments or when difficulties in transit 
arise, and give expert advice to exporters as regards letters of 
credit, licenses, inspection, etc. 


For purposes of clarity, it should be understood that forwarders do 
not normally arrange for inland transportation from point of origin 
to port destination. This job is customarily performed by either the 
shippers themselves or by domestic forwarders who function under the 
jurisdiction of the Interstate Commerce Commission. However, the 
forwarder’s job does begin before the cargo reaches port; in this stage 
of the transportation process, he usually performs three tasks: 

(1) Orders the cargo to port so as to coordinate its movement 
with vessel sailings. 

(2) Rata the movement during transit to insure prompt 
arrival. 

(3) Receives the cargo at port and arranges for its transporta- 
tion to port facilities. 

As indicated in the decisions cited above, arranging for vessel space 
is one of the functions which forwarders perform in behalf of their 
principals, the shippers. This function is generally performed by a 
telephonic conversation with the traffic department of the carrier 
selected which usually results in a booking of space. As admitted 
by members of the forwarding industry itself, the function of booking 
is often ministerial, it being only one of the manifold duties which 
forwarders perform. Moreover, the forwarder’s discretion in choosing 
vessel space is often limited to only one particular vessel. This 
condition may have been occasioned by either the forwarder’s limited 
authority to act or by limitations in available sailings. In the light 
of the Board’ s purported definition that “brokerage is compensation 
for securing cargo for a vessel,” it would appear that forwarders are 
theoretically being paid these commissions at the present time for the 
function of booking cargo space. However, the members of this 
industry stanchly contend that brokerage is compensation for any 
benefit accruing from their services. 


In commenting upon the forwarder’s legal status, the Supreme Court 
declared— 


By engaging in these many activities of the forwarding busi- 
ness, independent forwarders—and particularly the ap- 
pellees—act as agents of the shipper. They assume no 
responsibility for the transportation of goods. [Italic 
supplied.]} 


Suggestions were made at the hearings that forwarders act as inde- 
pendent contractors. However, in a footnote to the above decision, 


the Court did note that forwarders also act as freight brokers and in 
doing so— 
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* * * they receive brokerage commissions or fees from the 
carrier with respect to the same shipment for which they act 
as forwarder. 

(4) INDUSTRY BACKGROUND 


For different reasons, forwarders may be regarded as a segment of 
both the export and the maritime industries. As agents of export 
shippers, whose needs they primarily and basically serve, their 
activities are believed to relate to the affairs of exporters. As 
businessmen who are constantly in contact with the steamship lines, 
from whom they derive considerable revenue, their activities are 
believed to relate to maritime affairs. 

Presently, some 1,476 forwarders are registered with the Fed-_ral 
Maritime Board. Statistics indicate that their number has steadily 
increased since 1950, the date when forwarders were first required 
to register. 


Certificates 

Date issued: oulstanding 
CU 2. SE os pas acanedada conhcunbihe hands cake ade idan Gu minte 318 
PD PAGO BS ooo ack. Se culen VeeUandwe dies FidauadaSedene 1, 286 
SOLS by AOD S ow co cbekcumscntncovonccnsdanceedetaet ei daanee 1, 355 
SURE, de BODO id a bbe dak oanbiocedy ods MN eReeenkh~tehanobibees 1, 378 
COLT ty EDR R RU icnceceacdhs acucdlaen acabunaisoendeudwa danaees 1, 429 
ERIE MRR sk oa ca sich aap ih nes Saipinis'de rad babi Gewese alo bv Sak Lae tes 1, 460 
PE) A POO ia bed Li Ae Oo Gal bint eda cedbkoh When 1, 476 


Source: Federal Maritime Board. 


These forwarders are located at practically every sizable port on 
all three coasts, as well as the Great Lakes. However, they are pri- 
marily concentrated at the port of New York where it is estimated 
about 900 do business, while in the gulf and on the west coast, esti- 
mates of the number of concerns run at 150 and 200, respectively. 
Lae remainder are scattered along the eastern seaboard and the Great 

es. 

According to size, the forwarding industry falls into the category 
of small business enterprise. 


Registered concerns: Number of employees 
POO id Sci eben daha ned? Bb iba bd teisecb eed 1. 
DOGG es wise te oe ee Gd Not over 5. 
SARI dated ct sais eet is pace eicebdk sch te ia aktaa asta ada ig chia Rigtedai ind need oes wile lcies Between 6—10. 
SSSR EE PE oe RIE, NES ee CE Re EE CE a ee Between 11-20. 
TO i acia tcd cin te alnadccahe ota oie Mie a hee ake Over 20. 


Source: Federal Maritime Board. 


Approximately two-thirds of these firms are engaged in businesses 
other than that of saree: 5 These businesses consist of over 100 
different occupations, some of w 


hich are listed below. 
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Number of 

Occupation: forwarders 
pe RIGS pee SCR EIR 2) ATG SRS a RA i a ee ta aap 269 
PR OUNRN TOROS 6 be eA ee ss eh 140 
AURINON OMONEiiii sd hi ised s obs ea ieesGcl ob cadetdewdndieekuedee 103 
TE EEE ELE ae COOD PITS SUP ae S St CTY SARE 2 ee FO 61 
i aide hee ea ite «Sle gh Sym A lh A RENN 60 
EE ENE «sh ola oe a os Wee eek nat acosscuncneee 52 
Bivenenc es SOUS Cis Bel aia a Lee id Ses ce cesses 39 
NER ila h ele ei ee ee Sh lh end awoswenasion 36 
NS IEEE ELE LER ET SOPs MR AE AI 35 
pt il: lie SF Sa Ae ot Soa Sr i i I pak a i <p 30 
Common carriers by water or interest therein.-...............------- 25 
Tr papene: es Be ONE 6 3 SS hg Sek a Cie 23 
OSES RLS PERO bert ct tye Fe Se ean, ie ee ee ee ae ae ee ae 20 
Ng | nih niniualesmenoeghabiniies 21 
CAR I CO ns ale deinen chmene anmawwacune 15 


Other occupations which appear less frequently are: Amusement ma- 
chines, armored-car service, car-rental service, clerks, dairy, poultry, 
domestic carriers, domestic forwarding, hardware, hosiery, hotel oper- 
ators, ice manufacturer, tax expert, jewelry, attorneys at law, account- 
ants, packaging, phone-answering service, real estate, shipbrokers, 
schoolteacher, translators, etc. 

While the forwarder is permitted to engage in any “other business” 
he chooses, the Federal Maritime Board has taken the position that 
shippers, consignees, purchasers, sellers, holders of beneficial interests, 
etc., when acting as forwarders, are ineligible to collect brokerage un- 
der the rebating provisions of the Shipping Act. With this in mind, 
coupled with the fact that many of the occupations above appear to 
indicate that forwarding is not performed on a full-time basis, or even 
at all, we strongly suspect that most of the brokerage paid on export 
cargoes inures to the benefit of relatively few of the total number of 
forwarders who are registered. However, it should be realized that 
under the present-day practice of paying ‘‘automatic” brokerage 
commissions, even &@ one-man concern with a single account might very 
possibly collect a large amount of brokerage. 

Most forwarders are members of associations. The officials of 
these associations participate in all important matters which involve 
their respective memberships. The largest single association is known 
as the Customs Brokers and Forwarders Association of America, Inc. 
That association claims some 411 members in addition to 11 affiliated 
associations which function through its national advisory committee. 
The 11 affiliated associations claim 177 members. ‘Together with its 
affiliates, the Customs Brokers Association asserts to be the only 
forwarder’s association having truly ‘‘national character’. In size, 
the New York Foreign Freight Forwarders and Brokers Association, 
Inc., is the second largest association of forwarders. Its membership 
consists of about 100 individual firms, most of which operate from the 
port of New York. Many of these members, however, also have 
offices in various ports throughout the country. This body claims 
to handle most of the tonnage which flows through the port of New 
York. Another such association domiciled in the city of New York 
is the Steamship Freight Brokers Association. The spokesman for 
this group indicates that its membership consists of over 30 firms. 
On the Pacific coast, the Pacific Coast Customs and Freight Brokers 
Association, Inc., and the Los Angeles Customs and Brokers Associa- 
tion, Inc., are the leading forwarder organizations. Together, these 
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bodies consist of about 70 members, and are affiliated on all important 
matters which affect their industry. In the gulf, the Forwardin 
Agents and Foreign Freight Brokers Association of New Orleans aod 
the Texas Ocean Freight Forwarders Association are the leading 
associations. Both are affiliated with the Custom Brokers Association 
through its national advisory committee. In addition to the fore- 
going, there are other smaller associations located at ports throughout 
the country. Most of these, however, are included in the 11 affiliated 
associations referred to above. 

In docket No. 657 (3 U.S. M. C. 170) (decided 1949), the Maritime 
Commission took the position that “Brokerage is the major portion of 
most forwarder’s income * * *,” While relatively little factual data 
is available on this point, it would appear that this analysis is sub- 
stantially correct, assuming that income derived from other businesses 
is not included. Based upon information and reports available to 
this committee, we estimate that these commissions paid on outbound 
traffic in 1954 amounted to about seven or eight million dollars, 

In addition to brokerage, forwarders also rely upon forwarding fees 
as another source of income. These fees are paid by export shippers 
and are theoretically based upon the cost of the services rendered. 
The actual amount charged for handling the forwarding requirements 
of a single shipment varies according to the interplay of a number 
of factors, as for example, the amount of work involved, competition, 
geographical location, amount of brokerage involved, etc. Some of 
these fees have been estimated to average as low as $2.71 per shipment 
for the handling of the shipments of one Government agency, and as 
high as $22 per shipment for the handling of shipments in the New 
York area. In practice, these fees are often reduced or waived. 
Exactly how much they amount to on an industrywide basis is un- 
known. 

As a further source of income, some forwarders supplement their 
revenues from commissions paid for the rendition of accessorial serv- 
ices, e. g., arranging for insurance, warehousing and trucking, ete. 
Like forwarding fees, the amount of income derived from these 
sources is unknown. 

However, based upon best available estimates, we believe that this 
industry grosses from 10 to 15 million dollars per year, exclusive of 
income derived from ‘other businesses,” the most formidable being 
the business of custom brokering. 

For handling Government shipments under the Bland Act during 
World War II (1942 to 1946, inclusive), the War Shipping Adminis- 
tration paid forwarders a total of $8,394,554 under the budget form 
of contract. It is to be noted that under this arrangement, the 
Government entered into direct contracts with groups of forwarders. 

In practice, the services of forwarders are retained by small, inter- 
mediate, and large shippers; however, some shippers choose to handle 
their own forwarding requirements, and therefore do not emplo 
forwarders. It should be understood that there is no law whic 
requires the use of forwarders in export commerce. Instead, a shipper 
may exercise its best judgment in deciding whether it is more eco- 
nomical or desirable to handle the necessary export arrangments 
directly or to hire the services of a forwarder. Where a compan 
has a substantial volume of shipments, however, it frequently finds 
it more advantageous to have its own export department. But, as 
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discovered during this inquiry, many of these shippers nevertheless 
follow the practice of designating forwarders. 

Although accurate statistics are not available, reliable estimates 
indicate that large shippers are responsible for the exportation of 
most of the tonnage in our foreign commerce even though small 
shippers numerically exceed the larger ones. 

In tracing the origin of tonnage available for export throughout the 
country, estimates indicate that most of the tonnage shipped from the 
West Coast originates at seaboard, while most of it shipped from the 
gulf and the east coast originates in the hinterland. 

Concerning the practice of paying brokerage, the Maritime Com- 
mission in docket No. 657 (3 U.S. M. C. 170) (1949) stated— 


The practice of paying brokerage in world trade dates back 
more than 100 years, but there is no general uniformity 
among carriers in observing the practice. Most conferences 
serving the Pacific coast have limited or prohibited their 
members from paying brokerage, while most conferences 
serving the Atlantic and gulf coasts allow their members to 
pay brokerage up to a maximum of 1% percent of the freight 
revenue. Some carriers * * * have membership in both 
types of conferences. Some nonconference carriers pay 
brokerage of 2 percent or more. [Italic supplied.] 


While time did not permit an exhaustive study of the practice of 
paying brokerage in other parts of the world, in making our observa- 
tions concerning the practice of paying it, we rely upon a report pre- 
pared by the Board at our request. This report states— 


In most cases it is not customary to pay brokerage to for- 
warding agents and it is assumed they obtain their compen- 
sation from the shippers of the cargo. 


However, the report observes that— 


* * * it is common practice in some European areas for 


forwarding agents to receive brokerage * * *.” 


Those countries named which usually pay brokerage are: The United 
Kingdom [although not on cargo to New York, Boston, Phila- 
delphia, Baltimore, Hampton Roads (there are exceptions to the 
latter area), Mediterranean, Persian Gulf, South Africa, India, 
Australia, Far East, China, or Japan]; cities in Antwerp-Hamburg 
Range [although not to Australia, New Zealand, India, Indonesia, 
Far East, Japan, South and East Africa, West Africa (except Belgian 
Congo), Norway, or certain ports in the United Kingdom]; French 
Atlantic ports; and the Spanish ports of Barcelona, Seville, and 
Cadiz. Countries in which brokerage is not paid on inbound ship- 
ments to the United States are: Finland; Norway; Sweden (2 percent 
recently authorized but not always paid); Australia; New Zealand; 
Japan; Philippines; Brazil; Uruguya; Argentina (although authorized 
from southern Brazil); Peru; Chile; Columbia, and South Africa. 

The report advises that the origin of these payments in Europe 
pao to have been occasioned by competitive features, and that, 
although subject to exception, it is usually paid where countries are 
densely populated, heavily industrialized, and where internal trans- 
portation has developed in such a manner as to facilitate the develop- 
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ment of competitive routes. In one part of the report, the Board 
advises— 


Competing carriers, to maintain their position, may resort 
to confidential commissions in addition to normal brokerage. 
Such protective arrangements, with benefits to both for- 
warders and shippers, have been reported at times in the 
Antwerp competition. 


In the United States, the members of practically all outbound con- 
ferences pay brokerage on export cargoes. However, at the time of 
docket No. 657, which outlawed the right to prohibit these payments, 
this was not the case. At that time, and prior thereto, the members 
of at least 22 conferences were not paying these commissions. In 
the import commerce of the United States, brokerage is not uniformly 
paid in all trades. Since the decision in docket No. 657 did not apply 
to the agreements of inbound conferences, many of these conferences 
continue their customary practice of prohibiting the payment of bro- 
kerage by collective agreement. 

Unlike the export trades, this decision, by specific exclusion, per- 
mitted conferences operating in the domestic off-shore trades (to and 
from the Territories and possessions) to continue the practice of not 
paying. Undersuch circumstances, these conferences do not now pay 
brokerage. Yet, as witnesses said at the hearings, there appears to be 
no difference between the “brokerage services’? performed by the 
forwarder in one trade as in the other. 

In servicing coastwise and intercoastal shipments, forwarders have 
never been paid brokerage. Moreover, domestic forwarders are pro- 
hibited from collecting brokerage in interstate commerce, although 
property brokers may collect these commissions when acting as inde- 
pendent intermediari: s, 

(5) REGULATION 


In administering the provisions of the Shipping Act, the Board 
employs 15 persons, all of whom are attached to its Regulation Office, 
a division to which all matters of enforcement have been delegated. A 
breakdown of the activities of these employees, including the number 
engaged in each, is set forth in the table below: 


Regulation Office, Federal Maritime Board 





Number of 
employees 

Type of work: 
FRINGE sae, ocean sae de ea ity tn gence alin cad oe aba oka ae ae ea lela haere estes 1 
BOMOERG GUM dk ons cu ak caedkuwe chs nw acw an easableas maaune * 1 
‘Terminal activities: 22055 ide club eel ea ee he un 1 
i Se EE REE pay Joe MOE Ae hy 5 Par. SE RN Co CRBS OS pe hi 2 
Regulation and review of foreign rates. ..........--.-..--.-.----- 3 
Processing and reviewing of conference agreements_..........--.--. 3 
RMUROIORNSIUN i atc ols agi cody Soke Goat oak Ga ecoed wale mucus. dpa 2 
TWIN osc ee a, Se cedbawobbaLaduek eubwecbbeucw 1 
Pile Chek ui Aa ae ec. ees ae cake 1 
RIE oid es ethene Ca Gags hag bididie sda Oe eileen te ek iain Said 15 


In addition, the Board employs three investigators whose services have 
been recently used to conduct field investigations of the forwarding 
industry. 
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The personnel of this Office are not only charged with enforcing the 
Shipping Act and the regulations issued under its provisions, but they 
must also carry out many of the Board’s decisions. To understand 
the Government’s attempt to regulate the practices of the forwarding 
industry, a review of some of these decisions becomes necessary. 

The earliest decision involving forwarders and brokers is Jn Re Gulf 
Brokerage and Forwarding Agreements, docket No. 171 (1 U.S. S. B. B. 
533) (decided 1936). In this decision, the former United States 
Shipping Board Bureau disclaimed jurisdiction over brokers but 
declare that forwarders were subject to the Shipping Act. However, 
it was observed that agreements between carriers relating to their 
employment of brokers could be regulated. Moreover, the Bureau 
went on to advise that brokerage and forwarding activities should be 
kept separate. 

As the Chairman of the Federal Maritime Board said at the hearings: 


From the passage of the Ship ing Act in 1916 to the out- 
break of World War II, relatively few complaints involving 
forwarders and their practices were received. 


However, in 1942, on the basis of certain unjust practices which for- 
warders were resorting to, the former Commission undertook an 
investigation on its own motion known as Port of New York Freight 
Forwarder Investigation, docket No. 621 (3 U.S. M. C. 157) (decided 
1949). But, before this investigation got underway, forwarders 
promptly challenged the Commission’s jurisdiction in American Union 
Transport v. United States (55 F. Supp. 682), as a result of which it 
was enjoined from proceeding. Finally, on appeal, this ruling was 
reversed by the United States Supreme Court in United States v. 
American Union Transport (327 U. S. 437), which decision held that 
forwarders were within the statutory designation ‘other persons sub- 
ject to this Act,” and were “carrying on the business of forwarding 
* * * in connection with a common carrier by water’’ as defined in 
section 2 of the Shipping Act. Hence, by virtue of this decision, the 
business practices of forwarders became subject to the Shipping Act. 

With the question of jurisdiction settled, the Commission’s pro- 
ceedings resumed as a result of which General Order 72 was issued, 
effective June 1, 1950. This regulation is still in effect and has never 
been amended. Under it, for the first time, persons engaging in the 
business of forwarding were required to register. In addition, the 
regulation sets forth certain requirements relating to forwarder billing 
practices, and states that registration alone does not entitle a forwarder 
to collect brokerage where payment would constitute a rebate. This 
regulation does not attempt to regulate brokers, as such, nor does it 
define the circumstances under which brokerage might be earned. 
For the most part, it has only served to focus attention upon the 
forwarder’s identity. In practice, almost anyone may obtain a 
registration number. 

With respect to its authority to license forwarders under the 
Shipping Act, the Commission, in docket No. 621, doubtfully observed: 


One effective way of controlling abuses disclosed by the 
present record would be through legislation providing a 
system of licensing similar to that applied to custom 
brokers * * *, 
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A requirement for registration will be a step in the right 
direction and will give us an opportunity to decide further 
as to the need for licensing legislation. 


At the hearings, when the question of licensing was discussed, 
witnesses were still uncertain whether or not the authority over 
forwarders contained in the Shipping Act was sufficiently broad 
enough to encompass a licensing program. However, recently, the 
Board has finally resolved this question in a legal opinion in which 
it is concluded that the Board should not undertake a comprehensive 
licensing program without specific congressional authorization; 
although the opinion states that a less comprehensive system of 
licensing, by expanding present registration requirements, is possible 
under present law. 

In Rates, Charges, and Practices of L. A. Garcia and Company, 
docket No. 603 (2 U.S. M. C. 615 (decided 1941)), the former Com- 
mission held that brokerage could not be properly paid to a forwarder 
under section 16 of the Shipping Act on the theory that the forwarder 
was to all legal intents the shipper. In quoting from the Lehigh Val- 
ley Railroad decision, the Commission declared that the court held 
in that case that 


* * * the forwarder was to all legal intents the shipper of 
the goods and that any payment to a shipper, * **, in con- 
sideration of his shipping goods over the carrier’s line was 
prohibited. 


(It is to be noted that the record then before the Commission reveals 
that the forwarder appeared on the bill of lading as shipper.) 

The next decision involving forwarders was Pacific Westbound 
Conference Agreement No. 7790, docket No. 645 (2 U.S. M. C. 775) 
(decided 1946). At the time of the organization of this conference, in 
1923, it appears that each member had tacitly agreed not to pay 
brokerage. However, because of abuses which resulted, an official of 
the former United States Shipping Board Bureau advised this confer- 
ence to place in its new organic agreement a provision which would 
prohibit the payment of brokerage on local traffic but which would 
allow it on overland traffic. Such a provision was adopted. Under it, 
no member line, either foreign or domestic, was permitted to pay 
brokerage except upon overland traffic which consisted of cargo in 
competition with Atlantic and Gulf operators. (Since most cargo 
shipped from the Pacific coast originates locally, overland cargo 
usually constitutes a small portion of the total West coast traffic 
for export.) 

Upon the filing of this agreement, Pacific coast forwarders inter- 
vened and contended that such provision was detrimental to the 
commerce of the United States, violated both the Bland Act and the 
Shipping Act, and that they performed some 16 services which were 
beneficial to the carrier for which brokerage should be paid. In 
deciding this case, the former Commission stated that the custom of 
paying brokerage dates back many years, having been paid for some 
time in Atlantic and gulf ports. However, it was pointed out that 
it had not been paid in the Pacific coast trades except for members of 
the Pacific Coast European Conference. In striking down the pro- 
hibitory clause, the Commission held— 
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Historically, forwarding facilities and services have been 
sustained to a large extent by revenue obtained from broker- 
age. In view of the Bland Act, we cannot consistently 
approve an agreement, the effect of which would prohibit 
brokerage on a large segment of respondent’s traffic. 


Even at this time, the Commission recognized that competition 
governed the payment of brokerage— 


If brokerage were not paid on overland traffic, the for- 
warders probably would divert it to the Atlantic-Gulf lines. 


and 
In view of the potentiality of discontinuation resulting 
from unrestricted payment of brokerage, the agreements 
should provide specifically for the amount to be paid if 
members elect to do so * * *, 


Also, appearing in this decision for the first time was the phrase 
“Brokerage is compensation for securing cargo for a vessel.” 

Agreements and Practices Pertaining to Brokerage and Related Matters, 
docket No. 657 (3 U. S. M. C. 170) (decided 1949), instituted upon 
the Commission’s own motion, was the next decision involving the 
payment of brokerage. This proceeding was instituted for the pur- 
pose of inquiring into the payment or nonpayment of brokerage 
by carriers, in which some 23 steamship conferences were named as 
respondents and ordered to show cause why their conference agree- 
ments prohibiting payment of brokerage should not be disapproved. 
All of the major forwarding interests intervened. Under stipulation 
of the parties, after all public hearings were concluded, common 
carriers engaged exclusively in the domestic trade were excepted, the 
inquiry being limited to conferences of common carriers by water 
engaged in foreign commerce. 

In reappraising its decision in docket No. 645, the Commission held 
that the Bland Act was not involved, but that— 


A concerted prohibition against the payment of brokerage 
results in detrimeat to the commerce of the United States in 
that it has had, and will have, a serious effect upon the for- 
warding industry. 

and that— 


Any limitation below 1% percent of the freight involved 
* * * would circumvent our finding and result in the detri- 
ment condemned. 


The legal basis for this decision is found in section 15 of the Shipping 
Act. Under that section, conferences must file agreements for ap- 
proval and consequent exemption from the antitrust laws. However, 
these agreements, among other things, must not contain matter that 
is detrimental to commerce. While the nature of the detriment 
envisioned by this section is a matter of interpretation, docket No. 
657 appears to be based upon a finding of forwarder essentiality to 
commerce, For example, the decision reads in part— 


The forwarding industry is an integral part of the com- 
merce of the United States, is employed by a great number of 
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export shippers, and is therefore an indispensable link be- 
tween those shippers and carriers. 


and 
Forwarding activities have developed American commerce. 


The Commission went on to explain that forwarders have developed 
commerce by— 

(1) Maintaining forwarder offices in foreign countries which 
have caused direct contact between foreign purchasers and 
United States shippers; 

(2) Making numerous studies, statistical data, trends of the 
trade, and market conditions disseminated to both foreign 
purchasers and United States shippers; 

(3) Consolidating small shipments thereby saving numerous 
shippers overhead costs and enabling them to reach foreign 
markets which would otherwise be precluded due to high mini- 
mum charges by carriers; 

(4) Relieving large numbers of small or occasional exporters 
from many details; and 

(5) Directing particular shipments to carriers, all to the car- 
rier’s advantage. 

These findings, read in the light of the declaration that “Brokerage is 
the major portion of most forwarders’ income, * * *,” appear to lead 
to the conclusion that since the activities of forwarders are essential, 
it would be detrimental to commerce to deny them of this vital source 
of income, although the Commission did recognize that any “indi- 
vidual carrier should be free within limits to pay brokerage or not as 
its individual managerial discretion dictates.” 

In this decision, the Commission again defined brokerage as ““* * * 
compensation for securing cargo for vessels,’”’ only to state in the very 
next sentence that— 


It is compensation paid by common carriers by water to 
brokers, including forwarders, * * *. 


Commenting in a later part of the decision, the Commission 
declared— 


Forwarders, when earning and collecting brokerage are 
doing so in return for services to the carrier, a position anal- 
ogous to employees of the carrier. 


As a result of this proceeding, the Commission entered an order 
requiring respondent conferences to modify their agreements for the 
purpose of removing the prohibitions condemned. Thereupon, 
motions were filed to enjoin and vacate the order in proceedings before 
Federal courts in New York and in California. (94 Fed. Supp. 138; 
94 Fed. Supp. 649). In the decisions cited above, both courts sus- 
tained the position of the Commission, and held that there was 
reasonable evidence to support its conclusions. 

The brokerage controversy did not end with docket No. 657. The 
next case to be litigated on the subject was Joint Committee et al. v. 
Pacific Westbound Conference, docket Nos. 718 and 719 (4 F. M. B. 
166) (decided 1953). In that case, the Pacific Westbound Conference, 
in an effort to escape the effects of docket No. 657, devised a rule 
which limited the rate of brokerage to less than 1% percent op certain 
commodities and prohibited its payment on “heavy lift” and “long 











] 
‘ 
‘ 





ACTIVITIES OF FOREIGN FREIGHT FORWARDERS AND BROKERS 17 


length” charges. Here, the conference argued that this rule was not 
a complete prohibition on the payment of brokerage, and therefore 
did not violate the Board’s earlier ruling in docket No. 657. Answer- 
ing this contention, the Board held: 


All provisions of rule 30 (b) * * * limiting brokerage rates 
to less than 1% percent * * * are in violation of the Com- 
mission’s order in docket No. 657 * * *. 


Referring to other parts of the rule, not under attack, the Board 
advised that conferences were free to make reasonable rules— 


To assure that brokerage will not be paid under circum- 
stances which will violate the act, and only to freight for- 
warders who have in fact earned brokerage by actually 
securing or booking the cargo for the ship. 


In Capca Freight Conference, et al., Petition for Brokerage Rule, 
docket No. 727, decided May 14, 1953, the Board was asked to (a) set 
aside the order of its predecessor in docket No. 657, or (b) to define 
brokerage and specify the terms and conditions under which carriers 
may lawfully pay brokerage. The petition proposed that ‘brokerage 
service” be defined as “the sale of transportation, or the making of 
any comract, agreement, or arrangement for the sale of transporta- 
tion” by any person who is not an “employee or agent of either carrier 
or shipper.” (Since a forwarder is an agent of the shipper under this 
definition, he would be precluded from receiving brokerage.) The 

etition also recommended that the terms “brokerage,” “brokerage 
ee,” “nonbrokerage service,” “freight forwarding service,” and 
“freight forwarding fee’’ be defined. Brushing aside both requests, 
the Board held that no new evidence had been presented which would 
alter the decision in docket No. 657 and that— 


* * * the proposed definitions and rule are unnecessary and 
would create uncertainty with respect to the decision and 
order in said docket No. 657 * * *. 


In Agreement and Practices Pertaining to Brokerage Pacific Coast 
European Conference (Agreement No. 5200), docket No. 767 (4 F. 
M. B. —) (decided 1956), instituted on its own ‘motion, the Board 
had before it a conference rule which prohibited the payment of 
brokerage to ‘‘any broker who solicits for, or receives brokerage from, 
a nonconference line competitor (aimed at Mitsui Steamship Co., 
Ltd.) and such broker will be excluded from the conference’s list of 
approved freight brokers.” In response to the Board’s show cause 
order, the respondent conference additionally requested a ruling on 
whether or not its rule should be modified (1) to limit the payment 
of brokerage to securing cargo, (2) to add the cost thereof to the 
freight charges whenever requested by the shipper, and (3) to require 
the latter to pay in those instances where such request is made. 
In deciding this case, the relief requested above was denied, the Board 
confining itself to certain procedural matters then in issue. The 
decision simply held that the conference rule in issue was an unap- 
proved agreement within the meaning of section 15 of the Shipping 
Act, and that it had no power to suspend it, either approved or un- 
approved. 


90016°—57 H. Rept., 84-2, vol. 5——-52 
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Approximately 1 year before the subcommittee started its inquiry, 
the Board, on October 22, 1954, instituted Investigation of Practices, 
Operations, Actions, and Agreements of Ocean Freight Forwarders 
and Related Matters (docket No. 765 (pending)). 


(6) DOMESTIC FORWARDERS AND PROPERTY BROKERS 


For purposes of examining the laws and regulations of the Inter- 
state Commerce Commission relating to domestic freight forwarders 
and property brokers, the subcommittee heard testimony from the 
Commissioner in charge of its Bureau of Water Carriers and Freight 
Forwarders. Analysis of this testimony follows: 


(a) Domestic forwarders 


Domestic forwarders are subject to the jurisdiction of the Interstate 
Commerce Commission and are regulated under part IV of the Inter- 
state Commerce Act. In order to qualify as a forwarder in interstate 
commerce, an applicant must first show that it is ready, able, and 
willing to operate as a forwarder in a given territory and that the 
issuance of a permit will be consistent with the public interest and the 
national transportation policy. Under these requirements, only 96 
permits are presently held. In contrast, practically anyong, simply 
for the asking, can obtain a registration number to engage ®h export 
forwarding. The relative ease with which this may be accomplished 
is shown by the undertaking of one witness who, prior to his testimony 
before the subcommittee, succeeded in obtaining a registration num- 
ber from the Board. The applicant had never before engaged in 
forwarding activities, nor did he intend to in the future. 

Under the act, domestic forwarders are designated common carriers; 
and as such, they assume common carrier responsibility for the 
transvortation of the shipments which they handle and consolidate. 
Under the Shipping Act, the foreign freight forwarder is not a common 
carrier and does not assume the duties or obligations of a common 
carrier. 

As common carriers, domestic forwarders do not provide the 
actual transportation required; instead they utilize the services 
of underlying carriers by railroad, highway, water, and air. Similarly, 
forwarders in foreign commerce utilize the services of the steamship 
lines. However, unlike their international counterpart, domestic 
forwarders are considered “shippers” by the carriers with whom 
they deal. 

Domestic forwarders mainly function as consolidators of small-lot 
shipments into carload quantities. In carrying out this function, they 
are able to effect substantial savings in transportation charges for the 
numerous shippers they serve, as well as to make possible an expedited 
through service. Some ocean forwarders also consolidate small-lot 
shipments. 

Domestic forwarders derive their income solely from published rates 
or charges collected from shippers which utilize their services. The 
tariffs they are required to file generally approximate the less-carload 
or other small-quantity rates of underlying carriers to which they pay 
lower rates applicable to consolidated or volume consignments. 
Hence, this forwarder operates on the spread or difference between 
these rates. 
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As Commissioner Kenneth H. Tuggle said at the hearings: 


While forwarders may prefer, and do use, the services of 
particular underlying carriers to the exclusion of others, they 
receive no brokerage commission or other fees from the 
carriers used. 


The principle stated here resulted from the early Supreme Court 
decision, Lehigh Valley Railroad Company v. United States (243 U.S. 
444 (1917)), in which the Court held that— 


Any payment made by a carrier to a shipper in considera- 
tion of his shipping goods over the carrier’s line comes within 
the prohibiting words. 


In that case, the Court indulged in the fiction that the railroad was 
entitled to assume that the forwarder was a “shipper,” like any other 
shipper, on the theory that it would be impracticable to require a 
carrier to inquire into the activities of persons with which it dealt 
so long as the person appeared on the bill of lading in the capacity 
of “shipper.’”’ The Court was not disturbed by the fact that the 
forwarder did not own title to or interest in the goods being shipped. 
While domestic and foreign freight forwarders are different legal 
creatures, and perform many differing functions, in substance, they 
are both go-betweens who arrange for transportation by engaging the 
services of underlying carriers. Moreover, as witnesses said at the 
hearings, in respect to physical handling, there appears to be no 
difference in domestic ona foreign destined shipments, except for more 
extensive documentary requirements in the latter instance. For 
example, it was pointed out that the same handling is required in 
making a shipment by water carrier from Portland to San Francisco 
as it is from Boston to Liverpool. That is to say, the forwarder in 
both cases must select the underlying carrier, book the cargo, and 
arrange for its delivery, 
(b) Property brokers 
Property brokers are also subject to the jurisdiction of the Interstate 
Commerce Commission and are regulated under part II of the Inter- 
state Commerce Act. In order to engage in the activities of a property 
broker it is necessary to post a bond, qualify as to fitness, willingness, 
and ability, and show that the service offered will be consistent with 
the public interest and national transportation policy. Presently, 
there are 84 broker licenses outstanding. 
Section 203 (a) (18) of part LI defines a broker as— 
Any person not included in the term “motor carrier” and 
not a bona fide employee or agent of such carrier, who or 
which, as principal or agent, sells or offers for sale any trans- 
ortation subject to this part, or negotiates for, or holds 
himself or itself out by solicitation, advertisement, or other- 
wise as one who sells, provides, furnishes, contracts, or 
arranges for such transportation. 


Under that definition, Commissioner Tuggle stated— 


A broker essentially is an intermediary who brings together 
shipper and carrier * * *, 
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When asked what did that consist of factually, the Commissioner 
replied: 


Well, it consists of determining the method, the agency of 
transportation, the rate, and the time of pickup and the time 
of delivery, and things of that kind. The broker determines 
that as a part of his service. 


In 1935, when motor carriers were first brought under Federal 
regulation, there had grown up with the industry the transportation 
broker who solicited traffic from shippers and turned it over to motor 
carriers. Concerning their origin, Commissioner Tuggle observed: 


The carriers, particularly the many small ones, were poorly 
equipped to solicit traffic directly for shippers. They needed 
some means of quickiy obtaining shipments * * *. Rather 
than to go fron shipper to shipper in search of traffic, 
carriers resorted to the brokers for quick return loads. 
This was a convenience to both shippers and carriers in 
theory, but abuses brought the service into disrepute. The 
brokers in effect auctioned off the traffic to the carrier who 
offered the highest commission, the carrier often realizing 
only as much or less than the cost of the return haul. In- 
competent and unreliable carriers were used to the shipper’s 
detriment. 

With the regulation of motor carriers that came in 1935 
* * * and the requirement that brokers prove that their 
continued operation would be in the public interest, many of 
the extremely bad practices were eliminated. A number 
remained, however, and in 1949 the Commission prescribed 
regulations designed to curb them. 

As stated before, brokers came into being at a time when 
few shippers were acquainted with the available motor car- 
rier services, and few motor carriers had a sufficient solicita- 
tion staff to cover all points. The broker today serves 
principally the small shipper which cannot afford the serv- 
ices of a traffic manager acquainted with rates and available 
service, and the mall carrier in lieu of a solicitation staff. 


And, in another part of his statement, he pointed out— 


At least until the time the Commission’s broker regulations 
were prescribed, it was not often that a shipper paid for the 
services of a broker, the latter being glad to arrange trans- 
portation for the shipper without charge since he could obtain 
a good profit from the commission paid by the carrier.” 


To correct these abuses, in 1949, the Commission prescribed broker 
regulations, effective her eg ge 2, 1952, which, among other things, 
defined the terms “broker,” “brokerage,” “brokerage service,” and 


“nonbrokerage service’; required that records of each transaction be 
maintained for a period of 3 years; required the keeping of scehdules 
for public inspection showing the maximum charge for each brokerage 
service, the minimum charge for each nonbrokerage service performed 
for shippers and the maximum charge for each nonbrokerage service 
“ences for carriers; established certain duties and obligations of 

rokers in their dealings with shippers and carriers; required for 
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accounting purposes that brokerage operations be separated from 
other unrelated vn ene. and prohibited receipt of compensation 
from a carrier for brokerage service— 


performed in connection with any shipment which he owns 
or in which he has a material interest, or the routing of which he 
controls by reason of any affiliation with, or nonbrokerage rela- 
tionship to, the shipper, consignor or consignee as traffic consult- 
ant or otherwise, or which he controls by reason of his per- 
formance for the shipper, consignor, or consignee of nonbrokerage 
services, as defined in these rules. [Italic supplied.] (See 49 
C. F. R. 167.1-167.13.) 


In commenting upon these regulations, Commissioner Tuggle ex- 
plained— 


Of course, the reason it is necessary to distinguish between 
them (brokerage and nonbrokerage services), clearly is that, by 
the performance of nonbrokerage services, it is possible for a 
broker to get control of the traffic, by rendering these other 
sideline things. [Italic supplied.] 


The sideline activities referred to above are classified in the nature of 
nonbrokerage services. When performed for shippers they include 
warehousing, sorting, packing, checking freight bills, handling claims, 
etc. When performed for carriers they include making arrangements 
for leasing vehicles, performing pickup and delivery, preparing billing, 
collecting charges, etc. Concerning these activities, the Commis- 
sioner stated— 


These may well return more profit to the broker than his 
brokerage business, and because of the obvious ease of cir- 
cumventing the maximum charge regulations on brokerage 
services through manipulation of the charges for nonbroker- 
age services the Commission covered them in the regulations, 
requiring that the minimum charges to shippers and the 
maximum charges to carriers be set forth in schedules. 


The Commissioner’s testimony is clear that property brokers are 
permitted to represent both carrier and shipper in a single transaction. 
In this respect its position is analogous to that of the Board in regulat- 
ing the activities of foreign freight forwarders. However, upon 
closer examination of the limitations of the property broker’s dual 
status, we find marked differences when compared to that of the 
forwarder in foreign commerce. For example, unlike foreign freight 
forwarders, property brokers, when acting for both carrier and 
shipper, (1) are required to disclose all facts to both parties before 
accepting payment from either, (2) are not permitted to collect 
brokerage when rendering nonbrokerage services to shippers at no 
charge in consideration of obtaining control over the routing of cargo, 
and (3) are not permitted to bollbae Litckeateaee where they have entered 


into indefinite-term agency arrangements with shippers, thereby 
being Recee in a position to control the routing of cargoes. 

In Friedman Broker Application (43 M. C. C. 1, decided November 
3, 1943), the Commission denied the application for a license on the 
ground that the principal services rendered by applicant formed no 
part of the transportation undertaken by the carriers and that— 
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To permit a broker, while collecting from a carrier no more 
than the reasonable value of services rendered to it, at the 
same time gratuitously to render valuable services to ship- 
pers, would contribute to undesirable control of traffic by 
the broker, making the carrier dependent upon him and 
defeating the freedom of negotiations between them. (Citing 
Bell Broker Application, 31 M.C. C. 795). 


In a further hearing involving the same applicant (44 M. C. C. 631, 
decided June 5, 1949), the Commission stated: 


Unquestionably where the principal services rendered a 
broker are of a nontransportation nature benefiting only the 
shipper, in the absence of any charge to the shipper therefor, 
it must be concluded that the arrangement is merely a means 
whereby the shipper may be induced to give the broker 
control of its traffic. 


When questioned whether a property broker could collect brokerage 
once he has entered into an agency arrangement with a shipper, the 
Commissioner replied “No.” In amplification of this answer, Thomas 
J. Delaney, attorney, Interstate Commerce Commission, declared— 


You have a situation there that the Commission was 
striking at in its regulations right from the beginning. That 
was the thing they were aiming at: The situation where a 
broker was not rendering a service for the carrier but was 
rather rendering a disservice in restricting the right of the 
carrier to get the freight direct from the shipper. If the 
broker stood there and demanded his brokerage, whereas 
the carrier could have gone to the shipper and got the goods 
if the broker had not been there, that was what the Com- 
mission was trying to get rid of with these regulations, and 
they apparently accomplished that. The broker was render- 
ing no service at all. What he was doing was simply keeping 
the carrier from losing the traffic in a sense. ‘The carrier, by 
making these payments to the broker, assured himself of the 
traffic continuing. It was a bad situation where a carrier 
had to continue to make these payments or whatever you 
want to call them in order that the shipper would not cut off 
his traffic. It was obviously wrong. 


Hence, from the foregoing, it appears necessary that a property 
broker must function as a truly independent intermediary in order to 
be eligible to collect brokerage in interstate commerce. In this con- 
nection, we observe that the Commission’s rules and regulations are 
designed to prevent the payment of these fees under circumstances 
which the regulations of the Federal Maritime Board permit their 
payment. 

Tue Buianp Freiegur Forwarpine Act 


During the period 1940-41, as the Government became more 
involved in aiding the allied cause, steps were being taken to bring 
this Government and that of Great Britain into the forwarding 
business. Since this situation was viewed by the forwarding industry 
as a first step in the direction of Government taking over all of the 
forwarding activities in the country, complaints were made to Con- 
gress in 1941, and hearings were conducted throughout the country. 
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These hearings resulted in the passage of the Bland Forwarding Act, 
approved March 14, 1942 (56 Stat. 171, 46 U. S. C. 1127), which 
reads, in pertinent part, as follows: 


Src. 217. (a) The Commission is hereby authorized and 
directed, through such administrative measures, agreement 
with other Federal departments and agencies, contracts with 
individuals or private business concerns, or other arrange- 
ments as it may deem to be necessary or appropriate in the 
public interest to coordinate the functions and facilities of 
public and private agencies engaged in the forwarding and 
similar servicing of waterborne export or import foreign com- 
merce of the United States, for the efficient prosecution of the 
war, the maintenance and development of present and post- 
war foreign trade, and the preservation of forwarding facili- 
ties and services for the postwar restoration of foreign com- 
merce * * *, 

(b) Other Federal departments and agencies are hereby 
authorized and directed to cooperate with the Commission by 
entering into and carrying out such agreements as may be 
necessary to effectuate the purposes of this section * * *. 


(Pursuant to Executive Order 9054, dated February 7, 1942, 7 Federal 
Register 837, the duties of the Commission were transferred to the 
War Shipping Administration.) 

It is to be noted that under this act, the Maritime Commission is 
charged with the duty of coordinating the functions and facilities of 
public and private agencies engaged in forwarding for three purposes: 

(1) Por the efficient prosecution of the war; 
(2) For the maintenance and development of the then existing 
and postwar foreign trade; and 
(3) For the preservation of forwarding facilities and services 
for the postwar restoration of foreign commerce. 
Hence, under its provisions, the services of forwarders were utilized 
by the former War Shipping Administration during the wartime 
period 1942-46. But, in its 13th report to Congress dated May 13, 
1946, the Administrator advised: 


The Administration is of the opinion that the primary ob- 
jectives have been attained and that adequate forwarding 
facilities are available for the servicing of postwar foreign 
trade. 


And, in its 14th report to Congress, dated January 9, 1947, the Mari- 
time Commission declared— 


Inasmuch as forwarding functions have now been returned 
to normal commercial channels, the United States Maritime 
Commission contemplates no further activity in connection 
with the act. 


Shortly thereafter, in a letter dated November 6, 1947, the Com- 
mission informed the Honorable Schuyler Otis Bland, then chairman 
of the Committee on Merchant Marine and Fisheries, as follows: 


The Commission took this position because of its under- 
standing that the Bland Act had for its purpose the preserva- 
tion of the forwarding industry during the war by assuring 
the participation of forwarders in the delivering of lend-lease 
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exports and because it was unable to find in the language or 
the history of the act any indication that it imposed upon 
the Commission duties in addition to those related to 
lend-lease. 


In answer to the letter of November 6, Chairman Bland wrote a letter, 
dated November 19, 1947, in which he strongly protested the Com- 
mission’s position; stating that he, as author of the Bland Act, had 
intended that it have postwar application. In a memorandum, dated 
November 28, 1947, the Solicitor and the Chief, Bureau of Operations, 
advised the Commission that even though it might hold the act to be 
effective, the problem would not be solved, since further legislative 
authority was desirable. Also, appearing in the memorandum was 
the following opinion— 


It appears elementary that * * * by construction of the 
Bland Act * * * should the Government be saddled with 
unnecessary services. * * * While it is clear that neces- 
sarv services in connection with foreign aid exports should 
be furnished by American industries, and such industries are 
entitled to reasonable compensation for their services, the 
program for exports of foreign aid should not be converted 
into a one-armed bonanza for private business. 


After a meeting on December 5, 1947, with Chairman Bland, the 
Commission’s former position was reversed. On the same day, this 
position was stated in a letter to the Cheirman, in part, as follows— 


Until such time as a decision is made in Docket No. 657, 
however, we now assume that the Bland Freight Forwarding 
Act is still operative and that its provisions are applicable to 
the Maritime Commission and Federal agencies concerned 
with foreign relief shipments. 


The next action of the Commission under the act is found in the 
Federal Register of February 13, 1948, which reads as follows— 


Pursuant to the foregoing statute (Bland Act), the Com- 
mission finds that * * * cargoes exported pursuant to 
Public Law 389, 80th Congress, and other statutes providing 
for the relief and rehabilitation of foreign countries, shall be 
forwarded through * * * private freight forwarders. [Italic 
supplied. ] 


Following this, General Order 70, effective June 6, 1949, appeared in 
the Federal Register. Among other things, this order directs that 
foreign-aid cargoes ‘‘shall” be forwarded through private facilities 
“except where emergency conditions make such use impossible.” 
One year later, the regulation was amended by substituting the 
language ‘‘except where existing conditions make such use unreason- 
able or impractical.” At the present time, General Order 70 is still 
in effect, with some 530 forwarders registered thereunder and eligible 
to participate in Government cargoes. 

In its 19th report, dated November 17, 1950, the Maritime Admin- 
istration advised Congress of forwarder complaints in connection 
with the policies of the Military Sea Transportation Service, and also 
“e ressed its doubts as to the effectiveness of the Bland Act, as 
ollows— 
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The Maritime Administration has experienced difficulties 
in administration of the section 217, of the same type as those 
encountered by its predecessors. While section 217 was ef- 
fective in carrying out its primary purpose during World War 
II of preserving forwarding facilities for the postwar restora- 
tion of foreign commerce, it is inadequate in its present form 
to support the extensive demands now made by the forward- 
ing industry for governmental assurance of its participation 
in the several foreign-aid programs. 


During July 1954 a special subcommittee of this committee held 
hearings during which it inquired into the utilization of forwarders 
by the Military Sea Transportation Service. In response to a request 
by this subcommittee, the GAO rendered an opinion on whether or not 
failure by the MSTS to use the services of forwarders is in violation of 
the Bland Act. In memorandum B-121333, dated March 28, 1955, 
it concluded that there was no such violation. 

In view of the foregoing background, and the report of the GAO 
which raises additional questions concerning the Government’s use of 
forwarders, the subcommittee sought to reappraise the policy under- 
lying this act. 


Tue GENERAL AccouNnTING Orrice REporRT 
(1) INTRODUCTION 


Because of a foreign policy under which billions of dollars in the 
form of economic and military assistance have been channeled, the 
United States Government has become the world’s largest shipper of 
commodities for export. The procurement and transportation of 
these commodities are arienged by the various departments and 
agencies of the Government upon request of the International Co- 
operation Administration, the agency charged with the administra- 
tion of the various foreign relief and economic aid programs. To 
carry out these programs, the ICA utilizes the services of the Depart- 
ment of Agriculture, the General Services Administration, the Bureau 
of Public Roads, and other agencies to a lesser extent. 

In addition to economic aid, the United States is also engaged in a 
military assistance program (known as the mutual defense assistance 
a under the administration of the Department of Defense. 

ue to increased world tension and to the speedy economic recovery 
of the friendly foreign nations, there has been in recent years a shift 
in emphasis from economic to military assistance. At the time of the 
writing of this report, the Congress has before it a new foreign assist- 
ance proposal involving nearly $5 billion, the majority of which is 
earmarked for military assistance. 

In spite of the singular importance of the United States Government 
as a shipper, the ICA has adopted a policy of calling upon the depart- 
ments and agencies only when the recipient foreign nation is not in a 
position to arrange for the procurement and transportation of its own 
shipments. This policy is based upon section 112 (h) of the Economic 
Cooperation Act of 1948 which provides that private channels of trade 
be used in the procurement ant transportation of economic aid com- 


modities. Asa result, the governments of recipient nations are allowed 
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to use their own importers who in turn utilize ordinary channels of 
private trade, including the use of American freight forwarders in many 
instances. Hence, in addition to servicing United States Government 
shipments, forwarders often service United States-financed shipments, 
when turned over to foreign governments for handling. These latter 
shipments are not covered under the provisions of the Bland Act. 

In view of this policy, it is estimated that the amount of economic 
aid presently handled by the Government is not more than 10 percent 
of the total volume. Nonetheless, both economic and military 
assistance, handled by departments and agencies, amounts to billions 
of dollars annually. Accordingly, it is believed that a definitive 
transportation policy is required with respect to the use of private 
forwarders on these shipments. 


(2) THE REPORT 


The GAO report was filed in March 1955, after approximately 1 
year of investigative work. It is primarily concerned with the use 
of private freight forwarders on the export shipments of departments 
and agencies of the United States Government. However, in addi- 
tion, questionable brokerage practices are reported which involve 
the commercial shipments of private exporters. In support of its 
finding relating to quastinaatle brokerage practices, numerous in- 
vestigations of export and forwarding concerns were conducted. 
The reports compiled from these investigations, conducted under the 
direction of both the GAO and the Federal Maritime Board, served 
as the basis for the subcommittee’s New York hearings. 

Succinctly stated, the basic findings, as set forth in this report, are 
as follows: 

(1) The Department of Agriculture, the General Services Admin- 
istration, and the Bureau of Public Roads use the services of private 
forwarders on all export shipments under the belief that the Bland 
Act and General Order 70 legally require such. This has caused (a) 
instances in which forwarders have been used unnecessarily and could 
be dispensed with at little or no additional cost to the Government, 
(b) instances in which forwarders have been found unsatisfactory, 
and (ec) instances in which forwarders have caused administrative 
difficulties. 

(2) Forwarders on Government shipments often receive compensa- 
tion in excess of the value of their services. This contention is based 
upon a finding that, for the mest part, forwarders on these shipments 
simply prepare the necessary documents (ocean bill of lading, export 
declaration, etc.) and effect their distribution as instructed. And, 
for such undertaking, they are paid a brokerage commission computed 
at 1% percent of the gross freight charges, having no relationship to 
the value of the services involved. 

(3) Free forwarding services are being accepted by Government 
departments and agencies. Generally, forwarders perform services 
on these shipments at no charge to the Government in return for 
the privilege of collecting brokerage fees, paid by carriers. This is 
the reason that forwarders will handle Government shipments at no 
charge. The Federal Maritime Board has indicated that the accept- 
ance of these services without charge may constitute an indirect 
rebate under section 16 of the Shipping Act. Furthermore, the 
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acceptance of free forwarding services has provided a basis for claims 
against the Government. 

(4) Presently, the Departmert of Defense does not use the services 
of private forwarders, The forwarding industry is urging this Depart- 
ment to use forwarders for military shipments because economic aid 
shipments by Government departments and agencies have decreased 
substantially during the past several years. 

(5) The Federal Supply Service, GSA, and the United States 
Despatch Agency, Department of State, with offices in the same 
cities, independently perform public forwarding services. The work 
of these offices might = consolidated or integrated thereby increasing 
economy and efficiency. 

(6) piles ass questionable brokerage practices involving the 
payment of brokerage commissions by steamship lines to forwarders 
on commercial shipments by private exporters were found. Unneces- 
sary and unjustified payment of brokerage increases the need of steam- 
ship lines for Government assistance, and results in losses to the 
Government by reduction of profits recoverable from subsidized lines. 
Brokerage payments by all subsidized lines amount to millions of 
dollars each year, a substantial portion of which is paid improperly. 

(7) The Federal Maritime Board, in respect to these practices has 
failed to take appropriate action, it being “charged by law with the 
duty of devising appropriate means for their correction.” 


Tae HEearINnGs 


TESTIMONY IN CONNECTION WITH THE USE OF FORWARDERS ON 
GOVERNMENT EXPORT SHIPMENTS 


Maritime Administration 


Speaking on the first day of the hearings, Maritime Administrator 
Clarence G. Morse declared— 


The difficulties in administering this act are due in part to 
the belief of many forwarders that General Order 70 is a sort 
of “bill of rights” whereunder the Maritime Administration 
will assure forwarders of participation in Government ship- 
ments and to the indefinite authority given to the Maritime 
Administration in the statutory provision to ‘“‘coordirate” 
public and private facilities. [Italic supplied.] 


As to the GAO charge that Government agencies believe that they 
were required by both the act and the regulation to use forwarders 
whether needed or not, the Administrator emphatically stated that 
he does not construe either the act or the regulation ‘‘to require un- 
necessary use of forwarders.”” When questioned whether the man- 
datory language used in General Order 70 had contributed to the 
belief that the act was a requirement, the Administrator stated that 
of the several Government agencies contacted, none had reported it 
as such. However, he did concede that the “requirement” of the 
original regulation, issued in 1949, had been “relaxed” by a subse- 
quent amendment, the language of which might have been clearer. 
Mr. Morse told the subcommittee that his predecessors had repeatedly 
advised Congress that the act lacked ascertainable statutory standards 
and that it should be amended. With this view, he stated that he 


agreed. 
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When representatives of the Administration were recalled, near the 
conclusion of the hearings, Thomas E. Stakem, Assistant Deputy 
Maritime Administrator, stated that Maritime considers the act to be 
a wartime measure and presently inoperative. Moreover, he pointed 
out that he favored its retention as standby legislation in the event of 
future emergency conditions. But, when closely questioned as to the 
authority under which General Order 70 was being administered, 
Mr. Stakem was unable to give a direct answer. It should be noted 
that this concept that the act is moperative is in contrast with the 
testimony of Mr. Spencer, who, on the tirst day of the hearings, testi- 
fied that the theory under which the act is operative is based upon a 
construal of one of its provisions relating to the postwar application 
of the industry. 

Commenting further, Mr. Stakem observed that the whole problem 
could be solved by revising General Order 70 to make it clear that the 
use of forwarders is a discretionary matter. This, he said, could be 
done without legislation. When reminded of the fact that such regu- 
lations could be changed by future Administrators, Mr. Stakem agreed. 
But, when asked why Maritime had not seen fit to revise the regulation, 
the subcommittee was told that decision had been made to await the 
outcome of these hearings. However, it was pointed out that from 
1949, the date of its promulgation, to 1955, the date of commencement 
of these hearings, Maritime had not taken any action on this matter. 

When questioned what the policy should be as to the present use of 
forwarders by Government agencies, Mr. Stakem declared— 


A Government agency should have the same privilege as 
any other person, individual or corporate, to decide whether 
its activities require the use of forwarders. 


In commenting upon whether the forwarding industry is of vital 
importance to the national defense, Mr. Stakem replied in the nega- 
tive; however, he volunteered that the industry serves a necessary 
function under ordinary conditions. On this point, he agreed that 
the act was intended to preserve the industry during an emergency 
period rather than to strengthen it for defense needs. 

With regard to the compensation paid to forwarders on Govern- 
ment shipments, he made it clear that these services should be paid 
for by the agencies themselves. 


Department of Defense 


Earl B. Smith, Director of Transportation and Communications, 
Office of the Assistant Secretary of Defense (Supply and Logistics), 
told the subcommittee that at the present time the Department is 
engaged in the handling of two categories of shipments— 

(1) Troop logistical (for the support of our own personnel 
overseas), and 
(2) Military assistance (for the support of nso foreign 
nations under the mutual defense assistance program, known as 
MDAP). 
He emphasized that these shipments are presently handled by a 
dynamic system of military supply, consisting of a vast network 
of warehouses, depots, supply points, and port of embarkation centers, 
which must be maintained to support over a million Americans 
located at over 900 separate military establishments throughout the 
world. Pointing to the cost of transportation necessary to maintain 
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these forces, he stated that in fiscal year 1954, ocean freight charges 
amounted to $550 million of which the shipper services (Army 
Navy, and Air Force) were billed $238 million for the outbound 
service provided. Of this amount, during the same year, MSTS paid 
berth-line companies over $147 million, approximately 65 percent of 
which were American-flag liners the balance being carried aboard 
nucleus fleet vessels or time or voyage chartered vessels. (This 
would mean that if berth liners were to pay brokerage on these ship- 
ments negotiated under arrangements with MSTS, from 1 to 2 million 
dollars in commissions would be involved per annum.) 

Maj. Gen. Paul F. Yount, Chief of Transportation, Department of 
the Army, declared that the military in time of peace had not created 
a public forwarding organization which is competing with private 
forwarders at commercial piers. He said that forwarders have never 
handled troop-support shipments, which comprise over 90 percent 
of the Department’s program. When asked to comment upon 
whether personnel and facilities had been increased in order to handle 
the MDAP program, the general replied in the negative and pointed 
out that this program was absorbed into the existing system of mili- 
tary supply. In answer to the question “You could not reduce your 
staff appreciably if you hired freight forwarders, even at reasonable 
prices?”’ he answered, ‘No, sir.” 

As to forwarder contentions that they should participate in com- 
mercial-type, nonmilitary cargoes, General Yount said that it would 
be an impossible administrative task to separate each of the approxi- 
mately 2,500,000 items channeled from various points of origin into 
the system of supply. He added, ‘‘* * * this system is geared to 
eliminate congestion at port areas.” 

Speaking of the Bland Act, Director Smith stated that this act 
imposes no obligation on the Department to utilize the services of 
forwarders. He observed— 


* * * this Department is fully complying with the re- 
quirements of the act which allows the discretion to use the 
services of freight forwarders or not, if found to be economical 
and efficient. 


However, upon questioning, it was conceded that forwarders could 
only be used effectively and economically in tnose few cases where 
materials are shipped from outports. 

Reviewing the Department’s use of forwarders, after issuance of 
General Order 70, he pointed out that they were used on a trial basis 
in connection with foreign aid cargoes shipped through commercial 
terminals on commercial vessels. Under this arrangement, he ex- 
plained, forwarders were permitted to perform certain limited func- 
tions in consideration of brokerage to be paid by berth-operators 
whose services had been engaged by the former Army Transport 
Service. He stated that, at this time, forwarders acceded to the 
position— 

(1) That they would not participate in military aid cargoes; 
(2) That they would not Sails the booking of cargoes; and 


(3) That they would not call the cargoes forward from point 
of origin to the port of transshipment. 
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Mr. Smith followed this testimony by saying— 


The forwarder representative proposed—in fact strenu- 
ously insisted—that they not be compensated directly by 
the Government, but instead that they be permitted to collect 
brokerage from the ocean carrier as full compensation for 
their services. 


Relating the experience of the Army in using private forwarders 
in 1948, 1949, and 1950, he declared that— 


* * * forwarders were of little value or no value to the 
Army— 


and that— 


* * * in many cases, forwarders perform no service and it 
was as much trouble to supervise the activities of the for- 
warders * * *— 


as it would have been to do the job directly. 

When MSTS was organized in 1950, it refused to stipulate for the 
payment of brokerage in its shipping contracts with berth operators. 
As a result, Mr. Smith explained— 


No contracts for foreign freight forwarding services are 
presently in effect. The forwarding industry has not evinced 
any desire to be designated as forwarders by the Army except 
on the basis of collecting brokerage from the ocean carrier. 


(It should be understood that Army ports of embarkation are pres- 
ently authorized to enter into contracts with forwarders for services 
procured by local advertising for bids. This policy does not con- 
template the payment of brokerage.) 

Concerning the payment of brokerage, Mr. Smith declared— 


The brokerage fee claimed by export forwarders when 
utilized by the Department of Defense has been found to 
be, through actual experience, far in excess of the fair and 
reasonable value of the services rendered. The Department 
of Defense believes that the payment of brokerage fees by 
the ocean carriers results in increased operating costs which 
would be reflected in the rates negotiated by the Department 
of Defense with the ocean carriers. 


When questioned why the Department did not permit forwarders 
to perform their traditional functions when used by the Army during 
the period 1949-51, it was explained that— 

(1) The Department does not require a forwarder to book its 
cargo since this is handled by MSTS under master shipping con- 
tracts negotiated with the various operators. As a volume 
shipper, the Department is able to negotiate reduced rates which 
forwarders are unable to obtain. Also, individual forwarders, if 
given booking control, would be unable to equitably apportion 
cargoes among competing carriers, 

(2) Forwarders should not be permitted to call cargoes forward 
since this would mean the injecting of an unnecessary party in 
the line of supply, thereby eliminating vital military control. 
Under the present procedure of calling cargoes forward, time, 
and dependability of arrivals are essential factors which can only 





























ACTIVITIES OF FOREIGN FREIGHT FORWARDERS AND BROKERS 31 


be insured through central agency control. While most of the 
tonnage called forward pe to military facilities, the tonnage 
going to commercial facilities can best be handled as an integral 
part of the overall senpage. 

(3) The forwarder’s role in handling documents is of no value 
to the Department in that these matters are handled under terms 
of master shipping contracts. 

(4) The forwarder’s role of custom regulations is of no value 
since this presents no problem to the Department. In this 
respect, certification of the fact that the shipment is for military 
purposes is the only requirement. 

(5) Accessorial services are not generally required. (Marine 
insurance, warehousing, etc.) 


Department of Agriculture 


As agent for the International Cooperation Administration, the 
Department is engaged in the shipment of various agricultural prod- 
ucts consisting of bulk wheat, soybeans, linseed oil, rice, sovbean oil, 
sugar, milk, ete. During the period 1948-55, it paid over $73 million 
in freight charges for the transportation of these shipments, on which 
it is estimated that brokerage commissions amounted to over $100,000 
per annum. Presently, the Department utilizes the services of over 
100 private forwarders, operating from some 22 ports throughout the 
country. Pursuant to General Order 70, lists of registered forwarders 
are maintained; these forwarders are rotated on either a tonnage or 
time basis, depending upon the nature of the shipments involved. 

Mertin J. Hudtloff, Director of Transportation and Storage Services 
Division, testified that the Bland Act represents a requirement to use 
forwarders only when found necessary. However, he remarked that 
prior to the issuance of the GAO report, he had thought that all 
agencies considered that forwarders were required to be used. 

While Mr. Hudtloff stated that forwarders perform ‘‘* * * the 
usual and customary services”? for the Department, he could only 
name six such services. ((1) Reporting cargo arrivals at port, (2) noti- 
fication of changes in sailing schedules, (3) preparation and filing of 
export documents, (4) checking overages and shortages, (5) prepara- 
tion of ocean bills of lading, and (6) reporting of sailing information.) 
When questioned why forwarders were not allowed to perform their 
usual functions, as for example, booking of space and arranging for the 
cargo to go forward, he explained that these functions were very 
important and involved millions of dollars which should not be en- 
trusted to third parties. In addition, he pointed out that central 
booking control was necessary in order to carry out the provisions of 
the Cargo Preference Act. 

When called to his attention that the GAO had reported instances 
where the Department was employing forwarders unnecessarily, the 
witness repeated that the services of the forwarder are needed ‘42 his 
agency. (In this connection, one Joseph Riddinger, of the New York 
commodity office, testified of instances where forwarders performed 
virtually no service for the Department but were used only upon 
instruction from Washington that the act required their retention.) 

On the question of compensation, it was admitted that forwarders 
are used on a free-of-charge basis in consideration of being desig- 
nated to collect brokerage on Department shipments. In defense 
of this position, Mr. Hudtloff declared that if his agency were required 
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to pay for forwarding services, its overall expenses would be increased 
since no steamship line would reduce its rates. On the other hand, 
the witness conceded that these services, even though not paid for, 
are the responsibility of the Department to perform. 

When asked whether brokerage was ever excessive on Department 
shipments, he agreed that a comparison of similar shipments on 
which 1% percent was paid in 1 case and 2 to 6 cents a ton was paid 
in another, indicated that the former quotation was excessive. (The 
latter quotation of 2 to 6 cents a ton was paid by the Department on 
certain shipments handled from the west coast at a time when for- 
warding was placed on a bid basis by the Department.) In this 
connection, the witness predicted that if payment for these services 
is required, they would be placed on a bid basis. 

When questioned whether forwarders were earning their com- 
missions on Department shipments in the light of Maritime’s pur- 
ported definition that brokerage is compensation for securing cargoes, 
he answered that it would be questionable under that definition. 


General Services Administration 


The Emergency Procurement Service of General Services is engaged 
in the shipment of fertilizer, lumber, machine tools, bulldozers, 
asphalt, etc. upon the request of the International Cooperation 
Administration. These shipments are individually small, average 
between 300 and 400 per month, and have been mostly destined to 
eastern ports. Brokerage on these shipments has been estimated to 
amount to about $100,000 per annum. In addition to EPS, General 
Services also operates the Federal Supply Service, which acts as 

* . : . . . 
public forwarder on shipments of supplies required to maintain 
United States Government offices abroad. During the year 1955, this 
agency utilized the services of 86 private forwarders, 35 of whom re- 
ceived appointments more than one time during that year. 

Arthur G. Wildberger, freight traffic officer, testified that General 
Services does not consider the Bland Act or General Order 70 as a legal 
requirement to use forwarders where they are not needed. However, 
he said that his agency has determined that forwarders are needed, 
and are more economical to use than handling the work directly. 
When asked why, he stated 


Because we are getting it free. We are not going to expend 
public funds when we can get them for nothing. 


In justification of this position, he pointed out that it is the practice 
of the steamship lines to pay forwarders— 


* * * for their efforts in solicitation of freight and the 
processing of export documents. 


But when asked whetner forwarders were soliciting cargoes from his 
agency, he answered in the negative. He added, however, that carriers 
have figured brokerage in their rates and, in his opinion, would never 
reduce them. Moreover, he expressed the belief that brokerage should 
be defined more broadly than the definition restricting it to the secur- 
ing of cargoes. 

As an indication of the compensation which forwarders are receiving 
on the shipments of his agency, he showed that on 309 shipments from 
New York, brokerage averaged $2.73 per shipment, whereas on 69 
shipments (of larger size) from Baltimore, brokerage averaged $10.71 
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er shipment. When asked why forwarders were not allowed to handle 

ederal Supply Service shipments, assuming that they could do it 
at $2.73 per shipment, he stated that this matter was under 
consideration. 

Mr. Wildberger listed some nine services which forwarders perform 
in behalf of his agency. These services are substantially the same 
ones performed for the Department of Agriculture. In carrying out 
these functions, he acknowledged that forwarders are acting in an 
agency capacity, and that these services would ordinarily have to be 
performed by his staff. 

As to why his agency preferred to select the vessels required, he gave 
the following reasons— 

(1) To obtain reduced rates as a volume shipper; and 
(2) To equitably apportion Government cargoes under provi- 
sions of the Cargo Preference Act. 

As to the GAO proposal that possibly the United States Despatch 
Agency, Department of State, and the Federal Supply Service, with 
offices located at the same ports, might be integrated or consolidated, 
he explained that any saving would be offset by extra clerical expenses. 
In this connection, it was stated that section 201 (A) (1) of the Federal 
Property and Administrative Service Act of 1949, as amended, does 
not require that General Services handle forwarding of United States 
Government supplies. 

In commenting upon the classical Moylan case, he conceded that 
6% cents a ton was a reasonable fee for Moylan’s services. In that 
case, General Services entered into a contract with Moylan, a west 
coast forwarder, for handling its shipments at the rate of 6% cents per 
ton. Having been refused brokerage on these shipments, Movinn 
filed a claim for $8,475.10, the amount which he would have received 
if brokerage had been paid. The GAO settled the claim for $1,800. 
Mr. Wildberger went on to explain that at the present time his agency 
is permitting forwarders to book cargoes shipped from the west 
coast in order to conform to steamship conference rules which require 
certification of authority to book in order to collect brokerage. How- 
ever, under this arrangement, his testimony is clear that General 
Services continues to select the particular carriers required, although 
forwarders are permitted to finalize the bookings, 


Bureau of Public Roads 


The Equipment, Procurement, and Traffic Division of the Bureau 
of Public Roads purchases and arranges transportation for export 
shipments of roadbuilding materials and equipment upon request of 
the International Cooperation Administration. Numerically, these 
shipments average about 60 a month; while tonnagewise they are 
usually small. In carrying out this function, the services of 34 private 
forwarders are utilized at 16 different ports. Over the years it has 
been estimated that approximately $6 million has been paid in freight 
—— on Bureau shipments, only $75,000 of which has been paid in 

rokerage. 

Commissioner C, D. Curtiss told the subcommittee that forwarders 
served a necessary and satisfactory purpose when utilized by the 
Bureau under the Bland Act and General Order 70. He enumerated 
several such services usually performed, including booking space and 
calling cargo forward. He conceded, however, that with respect to 
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booking transactions, the Bureau has a policy of tentatively selecting 
the carrier in order to comply with the requirements of the Cargo 
Preference Act. 

These forwarders, the Commissioner pointed out, are generally paid 
by the steamship lines, and in his opinion, these payments are not 
excessive with respect to the shipments of his agency. Unlike other 
agencies, the Bureau has adopted a policy of compensating those 
forwarders who participate in those shipments on which brokerage 
commissions are insufficient to make the forwarder whole. In making 
ete payments, the Bureau negotiates a fee based upon the following 

actors 





(a) Previous volume of Public Roads shipments handled; 
(6) Amount of export documentation required to forward a 
given shipment; 
(c) Special documentation requirements of a recipient country; 
(d) Special documentation requirements of Public Roads; and 
(e) Airmail postage costs. 
In practice, these fees vary from $5 to $8 per shipment. 
In explaining how forwarders are selected by the Bureau, Commis- 
sioner Curtiss referred to three criteria— 
(1) The forwarder must be on the approved list of the Maritime 
Administrator; 
(2) The forwarder must comply with the requirements of an 
independent check made by the Bureau; and 
(3) In qualifying a forwarder, the Bureau also considers 
« whether or not a forwarder has bothered to contact the agency. 


Forwarding associations 


At New York, William D. Davies, president of the New York 
Foreign Freight Forwarders & Brokers Association, Inc., testified 
that his membership favored the use of forwarders on all commercial- 
type cargoes shipped under foreign-aid programs unless not in the 
interest of ‘economy and efficiency.”” Emphasizing that the philos- 
ophy of the Bland Act incorporated the principle of keeping Govern- 
ment from competing with private enterprise, he declared that the 
Department of Defense was violating this principle by refusing to 
engage forwarder services on nonmilitary cargoes loaded on private 
carriers under relief programs. Pointing to the pending $5 billion 
foreign-aid proposal, he told the subcommittee that forwarder par- 
ticipation therein is essential to his industry. The association 
spokesman sharply disagreed with the position of the Maritime 
Administrator that forwarders should not be used unless needed. 
Answering this, he declared— 


Forwarding services on export shipments are always 
needed. The real question is whether the forwarding should 
be done by the Government or by private enterprise. 


On this point, he related that the injecting of a line of forwarders into 
the military supply system would not cause duplication if the Depart- 
ment of Defense would cooperate. 

When asked to comment upon the reasonableness of forwarder com- 
pensation on Government shipments, he said— 


* * * it is somewhat unseemly for our great Government 
to obtain something for nothing from a marginal and de- 
pressed industry. 
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and— 


We believe the Government, like any other shipper, should 
pay a fair forwarding fee * * * which together with broker- 
age will compensate the forwarder for the work he does * * *. 


To this he added that the agencies were taking advantage of ““* * * 
competition among the forwarders * * *” by expecting them to ren- 
der free services. 

Speaking of brokerage, he said that the rate of 1% percent is reason- 
able, and that even though on large parcels brokerage may be high, it 
compensates for the many smaller ones handled on which brokerage 
issmall. But, as to the propriety of its payment on Government ship- 
ments, where forwarders are not in a position to secure cargoes, or 
even to book them, he declared that brokerage should be paid for 
all services that forwarders render on the theory that they benefit the 
carrier. 

In substantial agreement with Mr. Davies, Martin A. Kerner, 
president of the Custom Brokers & Forwarders Association of America, 
Inc., stated that, in his opinion, the Bland Act is still law but may re- 
quire amendment ‘* * * so that recalcitrant Government agencies 
could no longer flout its provisions.” In referring to the testimony of 
the Department of Defense, he observed that the Department had 
failed to supply the subcommittee with data which would show the 
cost of its own forwarding activities. He made it clear that his asso- 
ciation favored a policy to require the Department to use forwarders 
except upon materials of war. As to the GAO report, he said that this 
agency should have supplied comparative cost figures with respect to 
public and private forwarding as a basis for its report. 

In San Francisco, M. J. McCarthy, speaking for the Pacific Coast 
Customs & Freight Brokers Association, said that the Bland Act 
should be amended to require use of forwarders on commercial-type 
shipments except in cases where an agency does not need a forwarder. 
He observed— 


The building up of the Government payroll to this extent 
is entirely unnecessary when qualified forwarder-brokers are 
readily available at all ports * * *, 


In answer to General Yount’s remark that commercial-type ship- 
ments, when handled by the military, were nonexistent, he defended— 


The mere fact that they may be destined to a branch of the 
armed services does not affect the situation, 


On the question whether brokerage is proper on Government 
shipments, he explained that the carrier benefits from the forwarder’s 
services. In fact, he added that Government shipments often entail 
— detail than commercial shipments. Moreover, the witness 
stated— 


Brokerage is a matter of taking the bitter with the sweet. 


Mr. McCarthy told the subcommittee that during World War II 
forwarders played an important role in the movements of materials 
through Pacific coast ports by assisting to relieve congestion, thereby 
reducing demurrage charges. , 

Joseph W. Allen, president of the Forwarding Agents of Foreign 
Freight Brokers Association of New Orleans, declared that since the 
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war, Government cargo has gradually declined to a point where it can 
no longer be depended upon for revenue. He said— 


We do not expect this condition to improve until * * * 
the Bland Act is amended * * * to force all Government 
agencies, including the Military Sea Transportation Service, 
to abide by the mandate of Congress. [Italic supplied.] 


TESTIMONY IN CONNECTION WITH THE USE OF FORWARDERS ON PRIVATE 
EXPORT SHIPMENTS 


The Federal Maritime Board 


The testimony of Board witnesses with respect to the problems 
6 Py out of its general regulation over forwarders is summarized 

elow: 

1. The faults of the forwarding industry are exceptional. Gener- 
ally, forwarders run “a very fine operation.” The ills which exist 
have arisen primarily because the Board has not been adequately 
staffed to police the activities of this industry. To correct existing 
ills, revision of General Order 72 is contemplated ; no additional legisla- 
tion is required. 

2. The most important and complex issue connected with the regu- 
lation of forwarders is the matter of brokerage. While the decisions 
on this subject are not clear, the Board takes the view that brokerage 
should be paid for securing cargo. 

3. Competition governs the payment of brokerage; if one line in a 
given trade pays, all of its competitors must. 

4. It is impracticable to establish special regulations which govern 
the payment of brokerage with respect to the subsidized lines. Any 
such action would tend to divert cargo to nonsubsidized lines. 

5. The subsidized Jines generally deny any payment of unearned 
brokerage. These lines report that if brokerage were not paid, 
forwarders would be a means of diverting business to competitive 
lines, principally foreign flag. 

6. The four subsidized lines which made the largest payments of 
brokerage are also in the strongest recapture position. This could 
mean that a large volume of revenue is an important factor in deter- 
mining the recapture position of a line and that brokerage may be one 
of the means by which a large volume of revenue is obtained. 

7. Whether or not brokerage is reflected in the carrier’s tariff is @ 
disputable fact. However, it is an element of cost, which, like any 
other cost, is considered in fixing rates. 

8. The provisions of the Shipping Act apply with equal force to all 
carriers which operate in the foreign commerce of the United States. 
However, any violations of this law taking place at foreign ports are 
difficult of proof. Hence, in devising regulations pursuant to the 
provisions of this act, care should be taken not to place American-flag 
operators at a competitive disadvantage. 

9. Investigations conducted pursuant to docket No. 765 (pending) 
reveal the existence of the following practices: 

(a) Collection of brokerage by freight forwarders who perform 
no service with respect to ‘ts shipment for either shipper or car- 
rier. 

(6) Waiving of forwarding fees to collect brokerage. 
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(c) Forwarders owning an interest in competing forwarding 
companies, operating to the detriment of shippers. 

(d) Forwarders ka free services from steamship com- 
panies while charging the shipper for work the forwarder has not 
performed. 

(e) Fee splitting and brokerage sharing between forwarders. 

} Dummy forwarders. 

g) Forwarders, either personally or through affiliated com- 
panies, collecting brokerage on cargo on which they have a lien 
to secure repayment of purchase money advanced. 


When re-called, toward the conclusion of the hearings, representa- 
tives of the Board proposed specific amendments to its regulation, 
ees 72. Quoting from the proposed rules, Board witnesses 
declared— 


The prupose of the proposed revised rules is to clarify the 
definition of “freight forwarders,” provide annual registra- 
tion, clarify the provisions relating to brokerage, provide for 
the filing of agreements pursuant to section 15 of the Shipping 
Act, 1916, and eliminate certain unjust and unreasonable 
practices in the forwarding industry. 


In substance, these rules, if adopted, would— 


1. Redefine forwarders to include those persons who engage in 
forwarding without compensation. 

2. Require forwarders to register annually. 

3. Require that forwarders register under one name only, and 
permit the issuance of only one registration certificate to each 
person so registered. 

4. Define brokerage as follows— 


Brokerage is compensation for securing cargo for the 
ship. Cargo is secured for the ship by the forwarder and 
brokerage earned by him when, and only when, upon 
request of the shipper, consignee, or cargo owner, it is 
booked by or through the forwarder with a carrier of the 
forwarder’s nomination, is delivered to the carrier on 
arrangement made by the forwarder, is accepted by the 
carrier pursuant to such booking and the carrier has 
agreed to pay brokerage, provided such payment is not 
otherwise unlawful under the Shipping Act of 1916, or in 
violation of these rules. 


(Under this definition, forwarders would not be precluded from 
collecting compensation for nonbrokerage services rendered to 
the carrier.) 

5. Prohibit forwarders from rendering services free of charge or 
at reduced rates in consideration of brokerage. 

6. Require carriers to specify in their tariffs the kinds of 
forwarding services sanded re the charges made for each. 


7. Require forwarders to file for approval certain agreements 
believed to be subject to the requirements of section 15. 


Forwarding associations 


Concerning their activities with respect to commercial practices; 
representatives of the forwarding industry were in unanimous agree- 
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ment. The major points contained in their testimony are summarized 
as follows: 

(1) Forwarders are or intermediaries between shippers and 
carriers, forming a vital link in the foreign commerce of the United 
States. Hence, their essentiality to commerce is unquestioned, 

(2) Forwarders are important to mos: shippers. They not only 
serve the needs of small shippers, but they also serve many of the 
Nation’s largest shippers. Forwarding services are always needed at 
portside. Even where shippers have their own traffic departments, 
forwarders are needed. 

(3) Forwarders select and book space on those vessels which best 
represent the shipper’s interest. In doing so, forwarders do not dis- 
criminate between American and foreign vessels, nor do they dis- 
criminate between conference and nonconference lines, even though 
the latter companies pay a higher rate of brokerage. 

(4) Forwarders are developers of commerce, and are responsible 
for the shipment of a significant amount of cargo which, without 
their assistance, would not move. Such development consists of— 

(a) Arranging for existing shippers to enter the export field 
for the first time. 

(b) Putting foreign buyers in contact with American exporters. 

(c) Maintaining offices abroad for the purpose of finding new 
channels of trade. 

(d) Constant solicitation of shippers throughout the country, 
particularly in regions where steamship solicitors do not func- 
tion, which means that carriers can maintain minimum solicita- 
tion staffs. 

(e) Distributing important information in the form of rate 
schedules, sailing schedules, etc., to numerous shippers. 

(5) Forwarders occupy a dual status. They are independent con- 
tractors as to shippers, and brokers as to carriers. There is no dis- 
tinct line of demarcation between forwarding and brokerage services. 
Since the same services are of benefit to both carrier and shipper, it is 
impossible to separate them into classes. 

(6) Brokerage should be defined as compensation by a carrier to 
a forwarder for performing any service in connection with a ship- 
ment which is of benefit to the carrier. Brokerage should not be 
limited to the ‘‘securing of cargo’”’ since it would be imposslble to fit 
a definition to every case wherein a commission might be earned. 
The proposed rules of the Federal Maritime Boaed, which attempt to 
define brokerage, are unnecessary, unworkable, and unenforcible. 

(7) Brokerage, payable at the rate of 1% percent, is reasonable. 
While such compensation may be high on some shipments and low 
on others, experience shows that forwarders are not overly compen- 
sated. The concept of brokerage contemplates taking ‘‘the bitter 
and the sweet.” 

(8) In spite of the fact that the payment of brokerage at 1% percent 
has been found to be reasonable, it would be unwise to impose a 
statutory maximum ceiling upon the rate at which it is payable. To 
do so would deny forwarders of important revenue from non-confer- 
ence carriers. (These carriers pay from 2% to 7 percent, or more.) 

(9) To deny forwarders of any part of the brokerage they receive 
would be detrimental to the forwarding industry and to commerce 
since many forwarders would be forced to close their businesses. This 
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would be the inevitable result since most forwarders depend upon 
brokerage to augment their other income. Forwarders cannot rely 
upon forwarding fees alone, nor can shippers afford to pay them 
more, many of which are already operating on narrow margins, 
Hence, the upshot of any curtailment of brokerage would mean that 
forwarding would be forced upon the carriers, an area of activity 
upon which few are anxious to embark. As a result, carrier expenses 
would increase, without the benefit of any anticipated saving. More- 
over, many shippers would be forced to abandon the export field. 

(10) The payment of brokerage has no significant effect upon freight 
rates. Since docket No. 657, no conference has increased its freight 
rates by reason of it commencing to pay brokerage. Brokerage is an 
insignificant factor of a carrier’s cost. Its elimination or reduction 
would not serve to lower shipper freight rates, nor does the payment 
increase them. 

(11) While it is true that competition compels the payment of 
brokerage, carriers may nevertheless lawfully refuse to pay these 
commissions. Except for the members of a few antiforwarder con- 
ferences most carriers prefer to pay brokerage. 

(12) The forwarding industry is no better or worse than any other 
industry. Any abuses or questionable practices which might plague 
it are at a definite minimum, and are practiced, if at all, by a few 
marginal forwarders. The ills recognized to exist are— 

(a) Ease in obtaining a registration number. 

(6) Dummy forwarders. 

(c) Waiving or reducing forwarding fees caused by the rendi- 
tion of free forwarding services by carriers as well as by Govern- 
ment agencies; competition between forwarders themselves; 
reliance upon brokerage; and the fact that some shippers believe 
that brokerage itself is sufficient remuneration. 

(d) Collecting unearned brokerage. 

(e) Diversion of cargo from particular ports caused by the 
rendition of free forwarding services by carriers in the South 
Atlantic and Great Lakes; brokerage sharing arrangements 
between local and nondomiciled forwarders; and the allowance of 
excessive free storage at certain ports. 

On the question of what action is necessary to correct the abuses and 
questionable practices which were acknowledged to exist, representa- 
tives of this industry had different opinions. Taken by association, 
the following corrective measures were advocated: 

Pacific Coast Customs and Freight Brokers Association, and Los 
Angeles Customs and Freight Brokers Association, Inc.: 


The subcommittee should endorse and recognize the forma- 
tion of a section 15 forwarder’s conference agreement, which 
agreement would vest in the conference broad regulatory 
powers, including the right to prescribe minimum fees. Such 
agreement, if i poi. would provide the means of eliminat- 
ing any and all existing abuses. Under it, forwarders could 


regulate themselves and deal with the steamship conferences 
on an equal footing. This proposal should be coupled by a 
licensing statute so that the Board can pass upon forwarder 
qualifications. However, such a statute should not under- 
take to require proof of public convenience and necessity for 
proposed service. (Since the close of these hearings, this 
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association has filed such an agreement with the Board for 
approval.) 


Forwarding Agents of Foreign Freight Brokers Association of 
New Orleans: 


Forwarders should be investigated as to morality, financial 
ability, and capability. (In contrast to the position of the 
Pacific coast associations, this association opposed for- 
mation of a forwarder’s conference as being unworkable.) 


Texas Ocean Freight Forwarders Association: 


No change in existing law is needed; there being ample 
authority under the Shipping Act to issue effective regula- 
tions. 


Custom Brokers and Forwarders Association of America, Inc.: 


The subcommittee should recommend a licensing statute 
patterned after the one designed to regulate customhouse 
brokers. However, only “independent” forwarders should 
be made subject to its provisions. The Shipping Act is not 
suited to regulate the forwarding industry. If the subcom- 
mittee does not see fit to recommend such a law, it should 
recommend revision of General Order 72 so as to clearly 
distinguish between independent and nonindependent for- 
warders. (The members of this group are opposed to mini- 
mum fees, forwarder conferences, and the requirement of 
public convenience and necessity.) 


New York Foreign Freight Forwarders and Brokers Association: 


Forwarders should be licensed so that only experienced , 
persons with financial responsibility are permitted to engage 
in forwarding. Unlike the custom brokers statute, forwarders 
should be permitted to operate through any port without 
having to obtain an additional license. The statute proposed 
should provide for proof of public convenience and necessity. 
While formation of a forwarder’s conference is desirable, 
it would not receive sufficient support to be workable. 
(However, since the testimony of this association, such an 
agreement has been drafted.) 


Steamship Freight Brokers Association: 


No additional legislation is deemed necessary. The Fed- 
f eral Maritime Board should be given more funds for the 
enforcement of existing statutes. However, General Order 
72 should be amended to differentiate between independent 
and nonindependent freight forwarders. 


In addition to the foregoing recommendations, practically all wit- 
nesses recommended that steamship lines be prohibited from perform- 
ing forwarding functions, except in certain limited cases. 


Steamship representatives 

As stated earlier in this report, for purposes of obtaining the posi- 
tion of the steamship industry, representatives of the several outbound 
freight conferences were invited to testify. Following this procedure 
13 such representatives appeared, each of whom had been instructed 
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to state the official views of his respective membership. Although 
subject to exception, the views expressed by these representatives, 
were sharply divided. These views, both pro and con, are sum- 
marized below: 

(1) Forwarders perform a valuable and necessary service for the 
shippers they represent. In utilizing the services of carriers, it is 
— that they do so on the basis of representing their principai’s 

est interest. 

(2) Forwarders materially contribute to the development of com- 
merce by their constant solicitation activities in this country, as well 
as by the maintenance of offices and representatives in countries 
throughout the world, making possible direct contact between foreign 
buyers and American sellers. 

‘orwarders neither contribute nor detract from the volume of 
foreign commerce of the United States. Forwarders are not in a 
position to develop commerce since they must first be employed by 
shippers before they are able to secure transportation space. In 
conferences which had not paid brokerage prior to docket No. 657, 
there has been no unusual increase in the volume of business generated. 

(3) Forwarders are agents of shippers. Although their services are 
frequently beneficial to carriers, they are seldom, if ever, employed 
by them. Brokers are independent middlemen who are in a position 
to secure cargo for a vessel; forwarders, as agents of shippers, cannot 
perform this function. The problem arises over the fact that for- 
warders misrepresent themselves as brokers. Hence, it becomes 
necessary to separate forwarding and brokerage functions. 

The personality of the forwarder-broker is so complete that it could 
not be separated without causing inequity. Forwarders are com- 
pensated for their overall services which benefit the carrier. 

(4) Brokerage should be paid only to independent brokers upon the 
employment of carriers for the function of securing cargo. This is 
a true brokerage function for which the liner services would gladly 
pay. Since the liner services employ their own freight solicitors, 
maintain scheduled sailings and published rates, the services of 
brokers are not generally required. The only exception to this rule 
is on bulk cargo (lumber, grain, ore, etc.) where the transportation 
of shiploads are arranged for at open rates. 

Forwarders are compensated for their overall services which benefit 
the carrier, thus relieving it of considerable expense. Forwarders are 
constantly endeavoring to solicit cargoes to the benefit of the carriers. 

(5) In practice, brokerage is paid without specific knowledge of 
every activity which the forwarder performs. But, the forwarder may 
have rendered the carrier valuable services in his dealings with the 
shipper. It is for this reason that carriers pay brokerage to a for- 
warder nominated by the shipper. Furthermore, it would be admin- 
istratively impractical to expect a carrier to inquire into every instance 
of service rendered. Although the forwarder’s services may be slight 
on some shipments, broadly speaking, over a given period of time 
brokerage is earned. 

In practice, brokerage is automatically paid to any forwarder dul 
nominated by a shipper. This is the test of whether or not it is paid, 
without regard to the services a forwarder might have rendered. The 
decisions of the Federal Maritime Board have made it impossible for 
conferences to devise reasonable rules to regulate the proper payment 
of brokerage. 
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(6) While it is true that competition compels the payment of 
brokerage, the practice of paying it should be continued on the basis 
of the forwarder’s overall services which are of benefit to the carrier, 
without which the carrier would be put to considerable expense. 

Brokerage is paid because of competition. No company can afford 
to refuse to pay without jeopardizing its position economically. Con- 
trary to the utterances of the Federal Maritime Board, in reality, 
individual companies cannot exercise their managerial discretion on 
this matter. 

(7) The services of freight solicitors employed by the liner services 
are heavily depended upon (unlike tramp operators who do not employ 
solicitors and who depend upon brokers for cargoes). This fact should 
not belittle the importance of the forwarder’s role. 

Forwarders, in the greater number of instances, are responsible for 
business being Gaokad with the lines in spite of the efforts of the 
carrier’s solicitors. 

(8) Forwarders appreciably augment the solicitation activities of 
the carrier by securing business from shippers its agents and employees 
have failed to solicit. In view of these circumstances, carriers main- 
tain minimum solicitation staffs, which would otherwise have to be 
increased. 

Steamship solicitors are fully capable of securing cargoes for the lines 
they represent. These solicitors are in contact with all shippers in 
spite of the fact that most of them designate forwarders. When 
steamship solicitors call upon forwarders, they do so in the same man- 
ner as they would call upon a shipper’s traffic manager. The fact 
that forwarders control the accounts of numerous shippers compels 
the latter variety of solicitation activity. If the number of forwarders 
were perchance reduced, solicitation staffs would remain the same. 

(9) If brokerage were eliminated or curtailed, forwarders would not 
cease to exist. owever, it is obvious that some of their activities 
would be curtailed. Under these circumstances, much of this work 
would devolve upon carriers to perform. Generally, carriers do not 
wish to be burdened with the performance of these functions. 

(10) Brokerage is a normal operating expense, the same as any 
other expense. It, therefore, must be reflected in the carrier’s 
tariffs. (This is so even though it may not have been referred to at 
ratemaking conferences.) While rates will not adjust by as little 
as 1% percent, if brokerage were discontinued, they would ultimately 
adjust to reflect the reduction. 

hile brokerage is an element of cost of doing business, it is not 
reflected in the carrier’s rates, either directly or indirectly. 

(11) Nonconference lines are able to attract cargoes by paying 
higher rates of brokerage, Seepage suninpe | the fact that they offer 
services somewhat comparable to those offered by conference lines. 
This places conference lines at a disadvantage. In some trades, 
these lines have forced conference lines to pay as high as 5 percent. 
A maximum ceiling on brokerage is desirable. 

(12) Shippers en perform their own forwarding, but who do not 


designate forwarders, are being unfairly treated by shippers who 
designate forwarders to handle their own forwarding requirements 
either free of charge or at a reduced fee. The unfairness here lies 
in the fact that under the Shipping Act all shippers should be treated 
equally. 
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(13) The member lines do not have specific knowledge of abuses 
or questionable forwarder practices. However, the ills recognized to 
exist by several conference representatives are: 

(a) The unfair attraction of cargo by nonconference lines due 
to the payment of higher rates of brokerage. 

(b) Failure to distinguish between “forwarders” and “brokers,” 
and “forwarding and brokerage functions.” 

(c) Permitting the forwarder to act in a dual capacity, thereby 
vesting him with control over cargoes which would otherwise be 
obtained directly. 

(d) The involuntary payment of brokerage to keep from losing 
cargoes which would ordinarily flow. 

(e) The inability to exercise managerial discretion under the 
rule in docket No. 657 which prevents collective prohibitions on 
the payment of brokerage. 

Except to suggest a maximum ceiling upon the rate of brokerage, the 
eeabun of the conferences listed below had no specific recommenda- 
tions for corrective action: 

Trans-Atlantic Freight Conferences 

Gulf Associated Freight Conferences 

Far East Conference 

River Plate and Brazil Conferences 

South Atlantic Steamship Conference 

USAI South African Conference, etc. 

In contrast, the members of the following conferences? generally 
favored— 

(a) Reversal of docket No. 657. 

(6) A law or regulation designed to limit the payment of 
brokerage to ‘‘true brokers” for the rendition of a “true broker- 
age’’ function: 

Pacific Coast European Conference 

Latin American Freight Conferences 

Pacific Westbound Conference 

Gulf and South Atlantic Havana Steamship Conference 

Associated Latin American Freight Conferences 

Pacific Straits Conference 

Pacific Indonesian Conference 


The shipper cases 
Case A (hearings, p. 271).—Subject company are buyers, packers, 
and shippers of dried fruits, nuts, honey, and rice. Dried fruit is 
shipped to Europe; raisins are shipped to the Territories, on which no 
brokerage is paid. This company maintains a traffic department 
which performs most of the functions required in dispatching its ship- 
ments for export, including the function of booking steamer space. 
However, a forwarder is designated to distribute previously prepared 
documents (export declarations and bills of lading) and to prepay the 
freight charges in consideration of which such forwarder is nominated 
to collect brokerage commissions from the steamship lines. It re- 
ceives no fee from its client for rendering these services. 
Case B (hearings, p. 278).—Subject company is a large exporter of 
food products. It does not utilize the services of forwarders on the 
2 It should be noted that the views expressed by the chairmen of these conferences were not subscribed to 


by all of their members. In the case of the Associated Latin American Freight Conferences, only 11 out of 
24 members gave authority to their chairman to speak on their behalf, 
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west coast since its exportations are in sufficient volume to enable the 
employment of a staff for documentary work on a full-time basis. 
However, it has contemplated the use of a forwarder for this work, if 
by virtue of the payment of brokerage, such forwarder could show a 
saving in cost. (This matter has not been further pursued since at 
the present time it is not certain whether such an arrangement would 
be construed as a rebating device.) It is the belief of its export man- 
ager that companies, like the one mentioned in case A, are discriminat- 
ing against it by obtaining transportation at reduced costs by means of 
its forwarding arrangements. In commenting upon the proposal to 
= a part of its traffic department, its export sales manager 
stated: 


I can advance no reason why a freight forwarder could 
handle our work any cheaper than we could ourselves, so, 
therefore, if they would offer to do so for less, it would have 
to be because they would be partially compensated by broker- 
age. 


Case C (hearings, p. 279).—Subject company is a large exporter of 
crude borates, utilizing the services of about 60 vessels per month. 
It does not follow the practice of designating forwarders, except at 
outports where it has no port representation. Its export manager 
protests the payment of brokerage to forwarders ‘‘as stat considera- 
tion for services rendered to shippers who have employed such 
PERentee More particularly, this company takes the position 
that— 

1. The payment of brokerage leads to higher freight rates. 

2. Freight increases redound to the general disadvantage of all 
shippers through loss of business to foreign competition. 

3. Companies which perform their own forwarding at con- 
siderable expense should not be charged a pro rata share of the 
brokerage paid on the shipments of companies which utilize the 
services of a forwarder. 

4. Since forwarders are the agents of shippers, they should look 
to the shipper for sole compensation. 

Case D (hearings, p. 526).—Subject company is a large exporter of 
various oil products, approximately 35 percent of its shipments being 
handled from New York and Philadelphia. It maintains an export 
department which handles practically all of its export requirements, 
including the function of booking steamship space. However, it also 
designates a “broker’’ for the purpose of filing previously prepared 
export declarations. In addition to this service, its traffic manager 
stated: 


We expect to hear from * * * (our broker) * * * once in 
a while as to the changes within the shipping industry. 
[Italic supplied.] 


For rendering these services, the “broker” referred to is nominated to 
collect brokerage commissions on its shipments; however, it collects 
no forwarding fees from its client. (Since the time of this testimony, 
subject company has discontinued the use of a “broker” on its New 
York shipments.) 

Case FE (hearings, p. 583).—Subject company is a large exporter of 
automotive products, approximately 90 percent of which move from 
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the ports of New York and Philadelphia. This company maintains 
a large traffic department which handles practically all of its export 
requirements. However, it also designates a “broker’’ for the purpose 
of compiling rate data obtained from the steamship lines. For 
rendering this service, the ‘‘ broker” referred to is nominated to receive 
brokerage commissions from the steamship lines. These commissions 
usually amount to about $200,000 annually. No forwarding fee is 
paid on these shipments. (In this connection, it is to be noted that 
most of its export shipments move under contract whereby it agrees 
to use exclusively the member lines of a signatory conference in 
consideration of which it obtains contract rates. These rates are 
distributed in booklet form to the company’s own export department.) 
Concerning the organization of this firm, the testimony indicates that 
its certificate of incorporation was obtained by an official of the 
shipper corporation, and that until 1955, it was 90 percent owned by 
close relatives of the officials of the shipper corporation. 

Case F (hearings, p. 541).—Approximately 80 percent of the export 
shipments of subject company move from the port of New York. 
To handle these shipments, it maintains a traffic department which 
performs | ecvpenion all of its export requirements, including the 
booking of steamship space. However, for many years, it has desig- 
nated a forwarder who “stands ready” to perform any services 
requested in consideration for being designated to collect brokerage 
commissions from the steamship lines. Under this arrangement, the 
forwarder has performed certain functions from time to time (i. e., air 
forwarding, storage of merchandise, and occasional bookings). How- 
ever, for these services, no fees were paid. Since 1955, this company 
has been following a policy of compensating its forwarder for perform- 
ing certain “messenger”? duties in connection with its shipments 
(i. e., clearing export declarations and distributing bills of lading). 
When questioned why the new policy had been placed into effect, its 
export manager stated: 


I think the answer to that can only be that they (its 
forwarder) had been collecting brokerage for some years and 
we felt that they certainly should do some service in order to 
warrant that. [Italic supplied.] 


Case G (hearings, p. 549).—Subject company is a large exporter of 
at gory products, 90 percent of which move from the ports of New 
ork and Philadelphia. To service these shipments, it maintains a 
traffic department which performs most of its export requirements, 
including the function of booking steamship space. With respect 
to these shipments, a ‘‘forwarder-broker” is designated to handle the 
necessary ‘‘messenger’’ requirements (i. e., filing and distributing of 
export declarations and bills of lading). In addition to these services, 
such “forwarder-broker” is said to perform the following functions: 
: 1. Distributes rate schedules to all oil companies on a voluntary 
asis. 
2. Negotiates, with or without the company’s request, with 
carriers to secure space, rate concessions, etc. 

3. Prepares contracts of affreightment for shipments booked 
by the company, either at the company’s or the carrier’s request, 

on a small percentage of the shipments handled. 
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For the rendition of these services, the forwarder-broker referred to is 
nominated to collect brokerage commissions from the steamship lines; 
however, it does not collect a forwarding fee from its client. (In 1955, 
these commissions amounted to approximately $68,000.) Through 
the selection of its designated “forwarder-broker,” subject company 
also utilizes the services of other forwarders at outports where it does 
not have port representation. Forwarding fees paid to these for- 
warders during 1955 amount to $5,500. In explaining why the com- 
pany compensates forwarders at these ports, it was pointed out that 
relatively more work is required to be performed, as for example, 
“* * * actual partial preparation or completion of some of the export 
documents.” It is to be noted that on these shipments, the company’s 
designated ‘‘forwarder-broker” collects from the correspondent for- 
warder it selects 50 percent of the forwarding fees and brokerage paid. 
Concerning the decline in value of its forwarder’s function in recent 
years, the company’s export manager observed: 


It is my judgment, in viewing the events of the past 40 
years, that 3 major circumstances have resulted in strippin 
* * * our forwarder * * * of the appearance of a ss 
brokerage function, that of being the constant intermediary 
between * * * the company * * * and the carriers, that 1s 
(1) the increasing dominance of shipping conferences, (2) 
World War II transportation regulations, and (3) the growth 
of carrier solicitation in all forms. [Italics supplied.] 


Case H (hearings, p. 559).—Subject company is an exporter of rags 
and used clothing, using the port of New York for almost all of its 
shipments. The testimony indicates that this concern performs most 
of its forwarding functions, including the booking of steamship 
space. However, the president’s father is designated to act as freight 
forwarder on its shipments. This concern occupies the same business 
address of its principal, consists of one employee only, and handles 
the business of its principal only. The brokerage check which it 
receives are deposited in the account of a third concern, owned by the 
president’s wife. With respect to this account, the president, his 
wife, and his father have drawing privileges. In addition to acting 
as freight forwarder, the father is also an employee of his son’s export- 
ing firm. Commenting upon this arrangement, a former employee 
of the exporting concern stated: 


Well, it did perform certain operations. It had its name 
and the number on the bills of lading. It had its name on 
certain addresses. It had an owner so it wasn’t 100 percent 
dummy. 


Case I (hearings, p. 565).—Subject company is a large exporter of 
lubricating oils and materials, equipment, and supplies in connection 
therewith. Volumewise, the majority of its shipments are made from 
the port of New York, where it maintains two separate shipping de- 
partments, one for materials and the other for lubricating oils. The 
materials department handles practically all of the necessary export 
requirements, However, it designates a forwarder to perform ‘‘mes- 
senger”’ duties (filing and distributing of export declarations and bills 
of lading), in consideration of which such forwarder is nominated to 
receive A won on its shipments. For rendering this service, no 
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forwarding fee is paid. Concerning this arrangement, its traffic 
manager observed: 


I do feel we could very well manage without assistance 
from the outside. All that it involves, as I explained, is 
purely messenger work and a bit of consultation when re- 
quested by us. By the addition of a few messengers within 
my organization, we could continue completely. That is 
the sum and substance, sir, of the whole thing. 


The lubricating-oils department also handles many of its export 
requirements, including all documentation. However, it designates 
a forwarder to perform the necessary ‘‘messenger services,”’ and to 
secure options on space, which are finalized in “‘bookings”’ by its client. 
In consideration for these services, the forwarder is permitted to collect 
brokerage; it, however, is paid no forwarding fee. 

Case J. (hearings, p. 584).—Subject company is a large exporter of 
agricultural equipment, approximately 60 percent of its shipments 
being handled from the port of New York. For many years, it has 
maintained export offices for the purpose of servicing these shipments. 
Until recently, these offices performed all of its export requirements, 
including the booking of steamship space. As far back as 1939, it 
has designated a forwarder to pc Be brokerage on its New York 
shipments. This forwarder is one of the largest domestic and foreign 
freight forwarding concerns in the country. Its domestic division 
maintains 150 inland offices, employing some 500 persons. Its foreign 
division maintains 18 port offices, employing about 300 persons. The 
record reveals that in consideration of this designation no specific 
functions were assigned to this firm. In fact, company witnesses 
stated that the services performed during this period (1939-55) 
amounted to “little, if anything.” (In contrast, the forwarder testi- 
fied that it was justified in receiving brokerage by virtue of its overall 
solicitation activities.) On the basis of “economic considerations,” 
this company recently decided to close its New York and New Orleans 
traffic departments, and in lieu thereof, to utilize the full-time services 
of its forwarder. Under this plan, the company will turn over to its 
forwarder practically all of its exporting requirements. However, it 
will continue to retain control over steamship bookings, with certain 
exceptions. Concerning the fee agreed upon for handling this work, 
its New York export manager stated: 


In the event they did not receive brokerage, it does not 
seem logical to me that they could perform the same services 
at the same price. 


Case K (hearings, p. 602).—Subject company is a large manufacturer 
and exporter of soap, detergent, dentrifices, toiletries, and cosmetics. 
Approximately 80 percent of its shipments are handled by its own 
ig 2c department and move from the port of New York. However, 
it follows the practice of designating a forwarder to collect brokerage 
on its New York shipments; but it collects no forwarding fee from its 
client. The services performed by the latter in connection with these 
shipments consist of sending its client’s consular documents to the 
proper consular office for identification. The company attends to all 
other matters in connection with the exportation of its merchandise. 
However, pursuant to an agreement between the company and its 
forwarder, the latter— 
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* * * will at all times be of aid and assistance to and 
work for and in the best interests of the * * * (company); 
that in return for this service we will continue to submit to 
you on a frequent basis copies of all ocean bills of lading 
against which you may make claim for brokerage as our 
named forwarder. [Italic supplied.] 


Concerning the service actually performed by its forwarder, the 
company’s traffic supervisor observed— 


We do everything, you can call us a freight forwarder. 


In this connection, he pointed out that on at least 99 percent of the 
company’s shipments, the traflic department handled everything 
without advice from the outside. 

When questioned about the method of billing used to collect broker- 
age, an officer of the forwarding concern testified— 


There are two systems. Up until fairly recently, I would 
say about a year or so ago, we actually billed the brokerage. 
Many lines have set up an IBM system whereby they auto- 
matically pay brokerage to the forwarder named in the trans- 
action either from handling or appointed by the shipper. 


and 


They (carriers) don’t want brokerage bills. [Italic sup- 
plied.) 

Case L (hearings, p. 625) —Subject company is one of the largest 
exporters of oil products. It utilizes the services of conference lines 
on about 95 percent of its exports. To service these shipments, it 
maintains a large traffic department which handles practically all of 
its export requirements. For many years, it has followed the practice 
of designating a “broker.” Concerning this designation, its export 
manager observed— 


As our company grew and we built up our own traffic 
organization, we necessarily took over the booking and pre. 
ration of papers and continued to nominate him (its broker) 
as broker for two fundamental reasons. One is that we did 
not believe we * * * (would receive) * * * any reduction 
in rates by not nominating him, no advantage could be 
gained. * * * And, the second reason was that we could 
call on him for any services like I am speaking of, advice on 
ocean-freight matters, and we might lose that advantage if 
we didn’t designate him as a broker. [Italic supplied.] 


At the present time, the “broker” referred to performs the necessary 
“messenger” duties in connection with most of its client’s shipments 
(that is, filing and distributing of previously prepared export docu- 
ments). In addition to this service, the “broker” may rarely be 


requested to consult with its client on some “unusual” matter involv- 
ing its shipments. For rendering these services, subject compan 
pays a forwarding fee. Concerning the circumstances under whic 
this fee was negotiated, its export manager stated— 


* * * at the time we negotiated this fee, we definitely 
requested that they charge us a fee that would adequately 
compensate them for the services that they performed, and 
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we also told them that, if at any time the fee was insuffi- 
cient, to come back and renegotiate it. 


Moveover, this “broker’’ is also designated to collect brokerage on 
practically all of its client’s shipments. ‘These commissions, in this 
pernoter case, amount to many thousands of dollars on an annual 

asis. During the hearings, the “broker” in question vigorously 
contended that it performed a brokerage function for which broker- 
age commissions were amply justified. 

Subject company designates another “broker” to perform substan- 
tially the same functions as are referred to above. This firm was 
designated since it had been apple ewe! acting as ‘‘broker” for another 
company, recently acquired by subject company. It collects broker- 
age on certain of its shipments. 

See hearings for other cases cited below: 

Case M, page 671 
Case N, page 674 
Case O, page 677 
Case P, page 680 
Case Q, page 682 
Issu rs 


(1) What, if any, action should be taken by the Congress in con- 
nection with the Bland Act? 

(2) Should Government departments and agencies be required to 
use the services of private freight forwarders? 

(3) Should Government departments and agencies compensate pri- 
vate freight forwarders for the services they perform? 

(4) Should the practice of paying brokerage on Government ship- 
ments be continued? 

(5) Do forwarders play an important role in developing the com- 
merce of the United States? 

(6) (a2) What is the practice of paying freight brokerage com- 
missions? 

(6) Why are they paid? 

(c) On what basis should they be paid? 

(7) Are forwarders engaging in questionable practices? 

(8) Is remedial action required? 


CONCLUSIONS 


(1) What, if any, action should be taken by the Congress in connection 
with the Bland Act? 

While the Congress itself must assume responsibility for the enact- 
ment of a loosely-drawn law, the record is replete with instances of 
confusion and inconsistent administration arising out of the provisions 
of this act, and its implementing regulation, General Order 70. 
Analysis of the administrative history involved clearly demonstrates 
that the Maritime Administration, and its predecessor agencies, are 
not, and never have been, certain about the intent of Congress with 
respect to the Bland Act. This is evidenced by several conflicting 
interpretations which have labeled it as both a temporary emergency 
measure and & permanent peacetime measure. Particularly illustra- 
tive of this dilemma is the position of the present Administrator who 
asserts on the one hand that the act is inoperative, yet who neverthe- 
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less sanctions and administers a regulation (General Order 70) which 
is obviously founded upon its very provisions. 

Even assuming the act were operative, a further conflict has arisen 
over its interpretation. For many years, forwarders have complained 
to both the Maritime Administration and to the agencies themselves 
that the Bland Act and General Order 70 require utilization of their 
services On commercial-type foreign aid shipments. In contrast, the 
present administration has taken the position that the act merely 
imposes a duty upon it “to coordinate public and private forwarding 
facilities,” which in its opinion, is not authority to direct other agencies 
to use forwarders. Nevertheless, we find such mandatory words as 
“shall” couched in the language of its only regulation designed to 
instruct the — as to the utilization of private forwarders on their 
shipments. Furthermore, the fact remains that all of the civilian 
agencies engaged in exporting are using the services of forwarders on a 
free-of-charge basis, and in some instances, without regard to whether 
or not their services are necessary. Under the present system of 
“getting it free,” there has been no real incentive which would prompt 
an agency to examine its own facilities with the view of handling some 
of this work. 

Still another example of confusion has resulted from the ambiguous 
statutory language of the act. This is found in the complaints of 
the forwarding industry that the Department of Defense has violated 
the act by refusing to employ forwarders on commercial-type cargoes 
handled by the military. These are some of the more important 
issues which appear to be presently unanswered as a result of confused 
administration of an equally confused statute. 

2. While the foregoing conclusions are reason enough to point to 
the need for legislative clarification of this act, we believe that it also 
requires the attention of Congress in view of our further conclusion 
that its purpose has been accomplished and its usefulness outlived. 
Based upon a careful study of its legislative history, we believe that 
Congress, in enacting the Bland Act, intended to pager the for- 
warding industry during an emergency period in order that it might 
survive the rigors of World War II and thus be in a position to serve 
the peacetime needs of our foreign commerce. In this connection, 
we observe that the sole reason which prompted the hearings and 
subsequent enactment of this law was the apprehension on the part 
of this industry, and rightfully so, that business normally handled by 
it was being increasingly diverted and channeled through govern- 
mental shipping facilities. (At that time, in 1941, the Bri Gov- 
ernment had established in this country two complete shipping 
organizations for the purpose of handling foreign shipments of lend- 
lease materials.) Hence, in reappraising the need for such a law, 
we are unable to find justification for its continuation under present- 
day conditions. Consequently, we conclude that the Bland Act 
should be repealed. However, this conclusion should not be con- 
strued to mean that departments and agencies of the Government 
are prohibited from utilizing the services of approved forwarders in 
those cases where their services are deemed necessary. 


(2) Should Government departments and agencies be required to use the 
services of private freight forwarders? 

We concur with the position that each department and agency of 

the Government should have “the same privileges as any other person, 
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individual or corporate, to decide whether its activities require the 
use of forwarders.” However, in exercising that privilege, we believe 
that due concern should be given to the ag of our Govern- 
ment not to engage in direct competitition with private enterprise: 
so long as basic principles of economy and efficiency are not sacrificed. 
That is to say, the services of private forwarders should be used in 
those cases where facilities and personnel are not suited to do the 
job efficiently. Accordingly, we find no justifiable basis for a policy 
which would require the utilization of forwarders on Government 
shipments, whether handled by civilian or military agencies. Such a, 
policy would be tantamount to subsidizing the forwarding industry 
either directly or indirectly. 


(3) Should Government departments and agencies compensate private 
freight forwarders for the services they perform? 

The practice of the Department of Agriculture, the General Services 
Administration, and the Bureau of Public Roads of utilizing the services 
of private freight forwarders on a free-of-charge basis raises some 
serious questions of poy: However, upon careful consideration of 
what the policy should be, we can only conclude that the Government 
should not expect to receive a service for which private shippers must 
pay. The acceptance of free forwarding services in consideration of 
the receipt of brokerage undermines the spirit of section 16 of the 
Shipping Act since the Uorecmieat: except for the offer of free services, 
would be required to incur normal forwarding expenses, the same as 
any other shipper. In the case of a private shipper, the Chief, 
Regulation Office, Federal Maritime Board, has rendered an informal 
opinion that it would be a violation of section 16 to obtain forwarding 
services without compensation or at reduced rates as a result of bro- 


kerage paid to the forwarder by the steamship lines. Also, the Board 
has advised that— 


* * * it would seem that the forwarder should look to the 
shipper for compensation therefor, irrespective of whether 
the shipper is a Government agency or commercial firm. 


We do not agree with the contention of the agencies that forwarders 
should rely upon brokerage to compensate them for performing for- 
warding services. Brokerage is not a payment for the rendition of 
forwarding services for which the shipper is obligated to pay. 


(4) Should the practice of paying brokerage on Government shipments be 
continued? 

Basically, the requirements for handling Government shipments for 
export are no different than those for handling private shipments. 
Therefore, we believe that the rules which govern the payment of 
brokerage on private commercial shipments should also apply to 
shipments of the Government. In view of this conclusion, we defer 
comment upon the broader question relating to the propriety of paying 
brokerage except to point out some of the fundamental background 
involving these payments with respect to Government shipments. 

As we have already observed, forwarders rely upon brokerage to 
compensate them for handling Government shipments. The testi- 
mony is abundantly clear that the functions of forwarders on these 
shipments, while nec , are nevertheless confined to the ghar 
of cargoes at port and to the handling of the usual documents req 
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in foreign commerce. All of these services are performed at the request 
and upon the instruction of the particular agency ing the ship- 
ment. In negotiating rates and procuring vessel space, the services 
of forwarders are not used. Instead, for reasons of their own, the 
agencies deal directly with the steamship lines. In spite of forwarder 
complaints that they are prevented from performing their customary 
functions, the agencies contend, and we agree, that they cavnot entrust 
all transportation matters to outsiders. We believe to do so would 
destroy central agency control over their shipments, which control we 
find necessary for at least two reasons: 

(1) It is necessary in order to assure that the lowest possible 
rates are obtained and that the shipment is made on the most 
economical basis. 

(2) It is necessary in order to carry out agency responsibility 
in apportioning cargoes pursuant to the provisions of the Cargo 
Preference Act. 

Hence, we conclude that if the practice of paying brokerage on 
Government shipments were to be continued, certainly it would have 
to be justified upon a basis which has no relation whatsoever to the 
securing of business for the lines. In view of our finding that the 
same rules which govern the payment of brokerage should apply with 
equal force to both Government and private shipments, the broader 
aspects of the question propounded be treated in our conclusions 
which follow. 


(5) Do forwarders play an important role in developing the commerce of 
the United States? 

This question is raised in view of the importance that the Federal 
Maritime Board and its immediate predecessors appear to have placed 
upon the forwarder’s role in developing commerce. 

We believe that the primary volun of ths forwarding industry should 
be measured by the needs of those shippers which utilize its services. 
As a service industry, serving the needs of export shippers, it does not 
appear that the forwarding industry has generally been in a position 
to develop commerce in ‘the sense of increasing the existing volume 
of trade. Indeed, before the need for the services of a forwarder could 
arise, the forwarder’s own client must first have decided to make an 
export shipment. While forwarders may in certain instances influence 
the exportation of cargo which might otherwise never have developed, 
we are not convinced by the record established during these hearings 
that this type of activity takes place to any significant extent. 

(6) (a) What is the practice of paying freight brokerage commissions? 

While, in the beginning, brokerage commissions were paid as an 
incentive for bringing carrier and shipper together, the record is abun- 
dantly clear that this is not generally true today in the liner services. 
Under existing commercial practices, brokerage commissions are 
being paid automatically to registered freight forwarders usually 
without the slightest inquiry into the services they perform. In 
order to be eligible to obthect these commissions, it is only necess 


_to obtain a registration certificate from the Federal Maritime Board, 
and the account of at least one firm engaged in the business of 
| exporting. 
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(6) Why are they paid? 

Primarily, the payment or nonpayment of brokerage commissions 
is determined by competitive influences. This condition has resulted 
from the fact that forwarders, as agents of export shippers, are be- 
lieved to control the routing of a sizable amount of cargo. Under 
these circumstances, it is clear that individual carriers have never 
had, nor do they presently have, “individual managerial discretion” 
with respect to the payment or nonpayment of these commissions. 
That is to say, once an individual carrier decides to pay in a given 
trade, competition is certain to force its competitors to follow suit. 
That this has happened with s mms effect in the liner services is 
plainly evidenced by the fact that today practically all carriers are 
making these payments on outbound cargoes from the United States. 
In this connection, we observe that this was not a uniform practice 
prior to docket No. 657 when conferences were free to collectively 
prohibit these payments. 

Moreover, as stated earlier in this report, unlike the tramp services, 
the liner services maintain scheduled sailings, uniform published rates, 
and extensive solicitation staffs, thus insuring direct contact with 
most shippers. While the employees and agents engaged in these 
activities also solicit the accounts of forwarders, we believe that their 
efforts in this respect are mostly duplicative; however, necessary so 
long as competition continues to control the payment of brokerage. 
Accordingly, it appears that brokerage is paid principally to prevent 
the loss of cargoes which would ordinarily flow directly to the lines 
through their own solicitation efforts. 

(c) On what basis should they be paid? 

Brokerage commissions should be paid for securing cargo for a vessel. 
Brokerage is not a payment for the rendition of forwarding services 
even though such services, which are primarily of benefit to the 
shipper, might incidentally redound to the benefit of the carrier. To 
sanction its payment on the theory that the carrier is benefited would 
serve to establish a dangerous precedent in the law of transportation. 
Forwarding services are the responsibility of the shipper to perform, 
the cost of which should be borne by the shipper. It is fundamental 
that common carrier liability does not extend to the performance of 
these functions. We believe, therefore, that brokerage and forwarding 
activities should be clearly distinguished. 


7. Are forwarders engaging in questionable practices? 


We believe that this inquiry has revealed the existence of three 
primary types of practices which deserve the particular attention of the 
Congress. They are— 

1. Preferential and discriminatory practices. 
2. Collection of unearned brokerage fees. 
3. Organization of dummy forwarder concerns. 

(1) Preferential and discriminatory practices.—The testimony strongly 
suggests that these practices are taking place on a widespread scale, 
abot tig in connection with the appointment of forwarders and 

rokers by many of the larger firms engaged in the business of export- 
ing. Concerning them, the testimony amply demonstrates— 
(a) That many forwarders in fixing their forwarding fees are 
unduly influenced by the amount of brokerage which they expect 
to receive on some of the larger shipments which they handle. 
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(6) That many shippers which maintain their own traffic 
departments, and which generally perform their owt export 
requirements, follow the practice of designating forwarders and 
brokers to collect brokerage from the steamship lines. 

(c) That such forwarders and brokers, when so designated, 
usually perform only nominal functions in connection with the 
shipments of their principals. For example, these functions may 
take the form of filing and distributing previously prepared docu- 
ments required in foreign commerce, or rendering occasional 
advisory services, or collecting rate data from the lines, ete. 

(d) That such shippers receive the benefit of these services on 
either a free or reduced charge basis by virtue of permitting their 
appointed forwarders and brokers to collect brokerage on their 
shipments. 

(e) That shippers which do not designate forwarders and 
brokers, but which handle their own export requirements, are 
incurring the full cost of forwarding, as well as a pro rata share of 
brokerage paid on the shipments of their competitors. 

By engaging in these activities, we believe— 

(a) That forwarders are giving an undue advantage to some 
shippers, and are subjecting other shippers, particularly small 
shippers, to an undue disadvantage, by performing free for- 
warding or forwarding at reduced rates in recognition of the fact 
that brokerage will adequately compensate them with respect to 
such shipments. 

(6) That carriers are giving an undue advantage to some ship- 
pers, and are subjecting other shippers, particularly small ship- 
pers, to an undue disadvantage, by paying brokerage fees to 
forwarders which enable some shippers to receive forwarding 
services free or at reduced rates; that carriers are also allowing 
some shippers to obtain transportation at reduced costs by means 
of the aforementioned unfair device. 

(c) That shippers are obtaining an undue advantage over their 
competitors who otherwise are incurring the expense of forward- 
ing at compensatory rates, with the result that such shippers are 
obtaining reductions in transportation costs. 

(2) Unearned brokerage.—The testimony of both forwarders and 
shippers indicates that some forwarders and brokers are collecting 
brokerage under circumstances which give rise to the question of the 
propriety of their right to receive it. With regard to the particular 
shipper cases in evidence on this point, it is clear that brokerage is 
not being paid for securing cargo. To the contrary, the record re- 
veals that in many instances such forwarders and brokers perform 
only nominal services with respect to the shipments of their clients, 
and that brokerage is being collected in some cases where practically 
no services are performed for either shipper or carrier. While this 
practice may have resulted from the custom of paying these commis- 
sions in foreign commerce, we do not believe that it is the type of 
custom which should remain undisturbed or condoned by this com- 
mnittee. 

(3) Dummy forwarders.—The testimony is strongly indicative of the 
fact that some forwarders are organized as “dummy” concerns, or 
for the sole purpose of collecting brokerage. If this practice redounds 
to the benefit of the shipper, it is one which offends the rebating 
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gorviicr of existing law, and tends to discredit the business of 
orwarding on a full-time legitimate basis. Facts and information 
developed in this inquiry, which raise at least an inference of the 
existence of these arrangements, show instances in which— 

(a) The members of the family or close relatives of officials of 
the shipper corporation are appointed to act as forwarders or 
brokers. 

(6) The majority of stock is held by the family or close rela- 
tives of officials of the shipper corporation. 

(c) The shipper and its forwarder share the same offices, or the 
same business address, without reimbursement for rental and 
other expenses. 

(d) The shipper and its forwarder use the same bank account, 
or the account of a close relative. 

(e) The shipper and its forwarder consist of the same employees. 

(f) The forwarder is a one-man concern. 

(g) The forwarder maintains a mailing address and telephone 
but occupies no office. 


(hk) The forwarder is designated to collect brokerage on a single 
account. 

(i) The shipper takes steps to organize his forwarder’s business, 
or to assist in procuring a registration certificate in its behalf. 

(7) The forwarder is engaged in another business for his primary 
occupation, which appears to be unrelated to the business of 
forwarding. 

While the extent to which these concerns actually exist is presently 
unknown, we believe, on the basis of this record and the files available 
to the committee, that their existence should not be underestimated. 


(8) Is remedial action required in connection with the Shipping Act? 


The committee is disturbed by the apparently widespread practice 
of automatic payment of brokerage commissions to registered for- 
warders irrespective of the services that they may or may not have 
performed. Consequently, in view of the testimony on this point, 
we believe that appropriate legislation is required. We are not con- 
vinced that conferences of forwarders will or can do the job. Indeed, 
several representatives of the forwarding industry itself have testified 
in opposition to the formation of such conferences. Nor do we 
believe that the proposed rule of the Federal Maritime Board to 
expand its present registration requirements will accomplish the end 
results. Accordingly, we are convinced that an orderly system of 
licensing is needed under which reasonable rules and regulations 
shall be prescribed aimed at (1) the preclusion of undesirable appli- 
cants from engaging in the business of forwarding, and (2) the iui 
nation of “automatic unearned brokerage fees.” 


RECOMMENDATIONS 


1. That the Bland Forwarding Act, approved March 14, 1942 (56 
Stat. 171;46 U.S. C. 1127) be repealed. 

2. That the Maritime Administrator continue the practice of 
furnishing lists of qualified and approved forwarders to the several 


departments and agencies engaged in the exportation of foreign 
economic and military aid cargoes. 
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3. That the heads of departments and agencies engaged in the ex- 
portation of foreign economic and military aid es require an 
appropriate certification in connection with the use of private freight 
forwarders which shall state in respect to each such shipment on which 
the services of a forwarder are engaged that the facilities and personnel 
of their department or agency are not suited to perform the forwarding 
services required to the advantage of the Government. 

4. That the heads of departments and agencies engaged in the 
exportation of foreign economic and military aid cargoes, when 
utilizing the services of private freight forwarders, pay the fair and 
reasonable value therefor. 

5. That in view of the questions which have been raised in this 
inquiry, and the testimony of various witnesses in connection there- 
with, the Federal Maritime Board study the effects of the decision, 
Agreements and Practices Pertaining to Brokerage and Related Matters, 
docket No. 657 (3 U. S. M. C. 170) (decided 1949). 

6. That an appropriate bill be introduced to provide for the licens- 
ing of foreign freight forwarders. 

7. That the Federal Maritime Board formulate reasonable rules, 
regulations, and procedures for registrants, or for licensees in the 
event that a statutory proposal as set forth in recommendation No. 6 
above becomes law, with particular emphasis upon the elimination of 
the automatic payment of unearned brokerage commissions; that in 
accomplishing this objective, the Board clearly define the terms 
“forwarding,” “brokerage,’”’ and, if deemed appropriate, “nonbroker- 
age”’ services, and in so doing, carefully study the rules and regula- 
tions of other departments and agencies with the view of determining 
whether or not they can be practically applied to the regulation of the 
forwarding industry, provided that in oe such rules and regula- 
tions, the Heard carefully consider the printed hearings which accom- 
pany this report. ' 

8. That the Chairman of the Federal Maritime Board report to this 
committee early in the Ist session of the 85th Congress as to the 
enforcement of section 16 of the Shipping Act, 1916, as amended, not 
only with respect to the practices of forwarders and brokers, but also 
with respect to the practices of carriers and shippers, 
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GRANTING THE CONSENT OF CONGRESS TO THE PO- 
TOMAC ELECTRIC POWER CO. FOR THE CONSTRUC- 
TION OF A DAM ON THE POTOMAC RIVER 





Jury 26, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr, Briartnix, from the Committee on Public Works, submitted the 
following 


REPORT 
[To accompany H. R. 11481] 


The Committee on Public Works, to whom was referred the bill 
(H. R. 11481) granting the consent of Congress to the Potomac Elec- 
tric Power Co. for the construction of a dam on the Potomac River, 
having considered the same, report favorably thereon with amend- 
ment and recommend that the bill do pass. 

The amendment is as follows: 

Page 1, line 7, change the period to a colon and add the following: 


Provided, That the dam crest shall be at an elevation of ap- 
proximately 202 feet above mean sea level as may be deter- 
mined by the Secretary of the Army and the Chief of 
Engineers, and shall be for the purpose of supplying water 
for the steam-electric generating plant gr gg y the 
Potomac Electric Power Company near the Monocacy 
River, Montgomery County, Maryland. 


PURPOSE OF THE BILL 


H. R. 11481 would authorize the Potomac Electric Power Co. to 
construct, maintain, and operate a dam on the Potomac River about 
three-fourths of a mile below the mouth of the Monocacy River, 
subject to approval of plans by the Secretary of the Army and the 
Chief of Engineers. Its purpose is to insure condenser water for a 
proposed steam-electric generating plant in Montgomery County near 
tae mouth of Monocacy River. 
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COMMITTEE AMENDMENTS 


The Secretary of the Army advised the committee that it was his 
understanding that the proposed dam would be about 15 feet high and 
that the average elevation of the streambed at the dam site is 187 
feet above mean sea level. A 15-foot dam would have a crest eleva- 
tion of 202 feet. Such an installation would not unduly affect the 
navigable capacity of the stream at this point nor the potential multi- 
purpose development for the Potomac River at Riverbend as con- 
tained in House Document 622, 79th Congress. The Secretary of 
the Army recommended an amendment to define limitations on the 
height and use of the proposed dam, in view of the potential multiple- 
purpose development. ‘The bill has been so emonied: 

he report of the Secretary of the Army indicating no objection to 
enactment of the legislation is as follows: 


DEPARTMENT OF THE ARmy, 
Washington, D. C., June 29, 1956. 
Hon. Cuartes A. Bucktey, 


Chairman, Committee on Public Works, 
House of Representatives. 

Dear Mr. CHarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 11481, a 
bill granting the consent of Congress to the Potomac Electric Power 
Co. for the construction of a dam on the Potomac River. 

H. R. 11481 would authorize the Potomac Electric Power Co. to 
construct, maintain, and operate a dam on the Potomac River about 
three-fourths of a mile below the mouth of the Monocacy River, 
subject to approval of plans by the Secretary of the Army and the 
Chief of Engineers. It is understood that the proposed dam would 
be about 15 feet high and its purpose is to insure condenser water for 
the proposed steam-electric generating plant in Montgomery County 
near the mouth of the Monocacy River. 

The average elevation of the streambed at the dam site is 187 feet 
above mean sea level. A 15-foot installation at the location would 
therefore have a crest elevation of 202 feet. Such an installation 
would not unduly affect the navigable capacity of the stream at this 

oint nor the potential multipurpose development for the Potomac 
Rive: at Riverbend as contained in House Document 622, 79th 
Congress. The Riverbend Dam and Reservoir, with a minimum 
reservoir level of 205 feet, mean sea level, would submerge the pro- 
posed Potomac Electric dam, but would insure the condenser water 
desired by the company for its powerplant, and would also provide 
about 3 feet of clearance over the submerged structure for small-boat 
navigation. 

It would seem desirable to define in the bill limitations on the 
height and use of the proposed dam. To accomplish this it is recom- 
mended that the period at the end of section I on line 7 be changed to 
a colon and add: “Provided, That the dam crest shall be at an elevation 
of approximately 202 feet above mean sea level as may be determined 
by the Secretary of the Army and the Chief of Engineers, and shall 
be for the purpose of supplying water for the steam-electric generating 
‘plant proposed by the Potomac Electric Power Company near the 


onocacy River, Montgomery County, Maryland.” 
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The Department of the Army has no objection to the enactment of 
H. R. 11481, provided the bill is revised as recommended above. 
4 The bill does not involve the expenditure of funds by the United 
tates. 
The Bureau of the Budget advises that there would be no objection 
to the submission of a similar report on a companion bill, S. 3913. 
Sincerely yours, 
Witser M. Brocker, 
Secretary of the Army. 
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SECOND SUPPLEMENTAL APPROPRIATION BILL, 1957 





JuLY 26, 1956.—Ordered to be printed 





Mr. Cannon, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R. 12350] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 12350) 
making supplemental appropriations for the fiscal year ending June 
30, 1957, and for other purposes, having met, after full and free 
con:erence, have agreed to recommend and do recommend to their 
res»ective Houses as follows: 

Vhat the Senate recede from its amendments numbered 27, 38, 48, 
60,61, 84, and 90. 

‘That the House recede from its disagreement to the amendments of 
the Senate numbered 1, 2, 5, 6, 7, 8, 16, 17, 20, 24, 25, 26, 28, 29, 31, 
34, 36, 41, 42, 43, 45, 46, 50, 55, 63, 66, 68, 69, 71, 75, 76, 80, 81, 83, 
S87, 88, 91, 92, 93, 94, and 95, and agree to the same. ; 

Amendment numbered 19: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 19, and agree to the same with an amendment 
as follows: 

In lieu of the sum named in said amendment insert $2,500,000; and 
the Senate agree to the same. 

Amendment numbered 32: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 32, and agree to the same with an amendment 
as follows: 

In lieu of the sum named in said amendment insert $7,060,000; and 
the Senate agree to the same. 

Amendment numbered 49: 


That the House recede from its disagreement to the amendment of 


the Senate numbered 49, and agree to the same with an amendment 
as follows: 
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In lieu of the sum named in said amendment insert $2,050,000; and 
the Senate agree to the same, 


Amendment numbered 58: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 58, and agree to the same with an amendment 
as follows: 

In lieu of the matter inserted by said amendment insert: 

Sanitary engineering activities: For an additional amount for “Sani- 
tary engineering activities”, for carrying out the purposes of the Act of 
July 9, 1956 (Public Law 660), not otherwise eouldak for, $3,000,000, 
foe: be $1,800,000 for grants to States and $200,000 for grants to 
interstate agencies. 

And the Senate agree to the same. 


Amendment numbered 79: 


That the House recede from its disagreement to the amendment of 


the Senate numbered 79, and agree to the same with an amendment 
as follows: 


In lieu of the sum named in said amendment insert $2,120,000; and 
the Senate agree to the same. 
Amendment numbered 89: 


That the House recede from its disagreement to the amendment of 


the Senate numbered 89, and agree to the same with an amendment 
as follows: 


In lieu of the matter inserted by said amendment insert: 


BUREAU OF NARCOTICS 


Salaries and expenses: For an additional amount for “Salaries and 
expenses”, $200,000. 
And the Senate agree to the same, 
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The committee of conference report in disagreement amendments 
numbered 3, 4, 9, 10, 11, 12, 13, 14, 15, 18, 21, 22, 23, 30, 33, 35, 37, 39, 
40, 44, 47, 51, 52, 53, 54, 56, 57, 59, 62, 64, 65, 67, 70, 72, 73, 74, 77, 
78, 82, 85, 86, and 96. 

CLARENCE CANNON, 

Axsert THomas, 

Micnaet J. Kirwan, 

Jamie L. Warren, 

Joun J. Rooney (except 
as to amendment No. 84), 

Joun E. Focarry, 

JoHN TABER, 

Joun PxHtwies, 











T. Mintzer Hann, 
Frank T. Bow, 
Managers on the Part of the House. 

Cart Haynen, © 

Ricuarp B. Russexx, = 

Dennis CHaAvez, OS 

ALLEN J. ELLenver, * 

Lister Hint, ra) 

Cuinton P, ANDERSON, = 

Stytes Brinces, —_ 

Leveretr SALTONSTALL, hn 

Mitron R. Youne, rz 

Wittram F. Knowranp, st 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSB 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. R, 12350) making supplemental appropriations for the 
fiscal year ending June 30, 1957, and for other purposes, submit the 
following statement in explanation of the effect of the action agreed 
upon and recommended in the accompanying conference report as 
to each of such amendments, namely: 


Cuarrer I 
DEPARTMENT OF AGRICULTURE 


Amendments Nos. 1 and 2: Insert headings as proposed by the 
Senate, 
Amendments Nos. 3 and 4: Reported in disagreement. 
Amendment No. 5: Appropriates $150,000 for the Commission on 
Increased Industrial Use of Agricultural Products as proposed by the 
Senate. 
Cuaprrer IL 


DEPARTMENT OF COMMERCE 


Amendments Nos. 6, 7, and 8: Insert headings as proposed by the 
Senate. 
Amendments Nos, 9, 10, 11, 12, 13, and 14: Reported in disagree- 
ment. 
Cuaprter IIT 


ForeigN OPrratIons 


Amendment No. 15: Reported in disagreement. 


Craprer IV 
INDEPENDENT OFFICES 


P Amendments Nos. 16 and 17: Insert headings as proposed by the 
enate. 

Amendment No. 18: Reported in disagreement. 

Amendment No. 19: Appropriates $2,500,000 for operating ex- 
penses, Public Buildings Service, instead of $3,500,000 as proposed 
by the Senate. 

Amendment No. 20: Inserts heading as proposed by the Senate, 

Amendments Nos. 21, 22, and 23; Reported in disagreement. 








CuHarrer V 
DeEPARTMENT OF THE INTERIOR AND RetaTeD AGENCIES 


Amendments Nos. 24, 25, and 26: Insert headings as proposed by 
the Senate. 

Amendment No. 27: Deletes language proposed by the Senate 
appropriating $35,000,000 for acquisition of strategic minerals, 


BUREAU OF INDIAN AFFAIRS 


Amendment No. 28: Inserts heading as proposed by the Senate. 

Amendment No. 29: Appropriates $250,000 for resources manage- 
ment as proposed by the Sante. 

Amendment No. 30: Reported in disagreement. 


FISH AND WILDLIFE SERVICE 


Amendment No. 31: Inserts heading as proposed by the Senate. 

Amendment No. 32: Appropriates $1,060,000 for construction 
instead of $1,250,000 as proposed by the Senate. The conference 
committee has denied the sum of $190,000 for employee housing at 
the Crab Orchard National Wildlife Refuge in Illinois, 

Amendment No. 33: Reported in disagreement, 


DEPARTMENT OF AGRICULTURE 


Amendment No. 34: Inserts heading as proposed by the Senate, 
Amendment No. 35: Reported in disagreement. 


RELATED AGENCIES 


Amendment No. 36: Inserts heading as proposed by the Senate. 

Amendment No. 37: Reported in disagreement. 

Amendment No. 38: Deletes Senate language appropriating 
$10,000 for the National Memorial Stadium Commission, 

Amendment No. 39: Reported in disagreement. 

Amendment No. 40: Reported in disagreement. 


Cuarrer VI 
DEPARTMENT OF LABOR 


. Amendments Neos. 41 and 42: Insert headings as proposed by the 
enate. 

Amendment No. 43: Appropriates $300,000 to the Office of the 
Solicitor to be derived from the highway trust fund as proposed by 
the Senate. 

Amendment No. 44: Reported in disagreement. 


i DerarRTMENT OF Heattu, Epucation, AND WELFARE 


Pe crregag sy Nos. 45 and 46; Insert headings as proposed by th 
nate. : 


Amendment No. 47: Reported in disagreement, 
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Amendment No. 48: Deletes Senate language epempeieting 
$350,000 for grants for education of the mentally retarded. 

Amendment No. 49: Appropriates $2,050,000 for grants for library 
services instead of $7,500,000 as proposed by the Senate. 

Amendment No. 50: Appropriates $34,050,000 for payments to 
school districts as proposed by the Senate. 

Amendments Nos. 51, 52, 53, and 54: Reported in disagreement. 

‘Amendment No. 55: Inserts heading as proposed by the Senate. 

Amendments Nos. 56 and 57: Reported in disagreement. 

Amendment No. 58: Appropriates $3,000,000 for sanitary engineer- 
ing activities instead of $4,550,000 as proposed by the Senate. The 
conference committee agrees that $250,000 of the amount appropriated 
shall be available for enforcement activities. 

Amendment No. 59: Reported in disagreement. 

Amendments Nos. 60 and 61: Deletes heading and Senate language 
appropriating $150,000 for the Foreign Quarantine Service. 

Amendment No. 62: Reported in disagreement. 

Amendment No. 63: Appropriates $200,000 for construction of 
dental research building as proposed by the Senate. 

Amendments Nos. 64 and 65: Reported in disagreement. 

Amendment No. 66: Appropriates $300,000 for general office build- 
ing, National Institutes of Health, as proposed by the Senate, 

Amendment No. 67: Reported in disagreement. 


Cuarter VIL 
Poustic Works 
ATOMIC ENERGY COMMISSION 


 oo-npseqaeye Nos. 68 and 69: Insert headings as proposed by the 
ate. 

Amendment No. 70: Reported in disagreement. 

Amendment No. 71: Appropriates $1,740,400,000 for operating 
expenses as proposed by the Senate instead of $1,780,400,000 as 
proposed by the House. 

Amendments Nos. 72, 73, and 74: Reported in disagreement. 
Pahneacraag No. 75: Deletes title number as proposed by the 

enate, 


DEPARTMENT OF THE INTERIOR 


Amendment No. 76: Appropriates $12,750,000 for construction and 
rehabilitation, Bureau of Reclamation, as proposed by the Senate 
instead of $2,500,000 as proposed by the Fioase. The conference 
committee are in agreement that available unobligated balances may 
be used for implementing loan contracts for the construction of irri- 
gation facilities with the Terra Bella and Madera irrigation districts. 

Amendments Nos, 77 and 78: Reported in disagreement. 


DEPARTMENT OF DEFENSE-—CIVIL FUNCTIONS 


Amendment No. 79: Appropriates $2,120,000, for construction, 
general, rivers and harbors and flood control, instead of $2,520,000 
as proposed by the Senate. The conference committee agrees to the 
language of the Senate report with respect to Sheridan, Wyo. Funds 
for the St. Anthony’s Falls lock and dam, Minnesota, are disallowed. 








Cuaprer VIII 
DEPARTMENT OF STATE 


q Amendments Nos. 80 and 81: Insert headings as proposed by the 
enate. 

Amendment No. 82: Reported in disagreement. 

Amendment No. 83: Appropriates $30,000 for missions to inter- 
national organizations as proposed by the Senate. 

Amendment No. 84: Deletes Senate language making not to exceed 
$3,500,000 of foreign currencies available for educational, scientific, 
and cultural purposes. 

Amendment No. 85: Reported in disagreement. 


RELATED AGENCIES 


Amendment No. 86: Reported in disagreement. 


Cuaprer 1X 
Treasury DeparTMENT 


Amendments Nos. 87 and 88: Insert headings as proposed by the 
Senate. 

Amendment No. 89: Appropriates $200,000 for salaries and ex- 
penses, Bureau of Narcotics, as proposed by the Senate. 

Amendment No. 90: Deletes Senate language appropriating 
$6,000,000 for the construction of three patrol vessels for the Coast 
Guard. 

The committee of conference believes that there is a grave danger 
to personnel and equipment in the shrimp industry in Gulf of Mexico 
waters from recent aggravations in those operations. Therefore, the 
committee directs that the Coast Guard increase the vigilance of its 
surveillance in the troublesome areas by maintaining at all times a 
minimum of two vessels on active duty. If this is done, the com- 
mittee is hopeful that in time operations will again be conducted on a 
safer and calmer basis. 

The conferees of House and Senate direct the Coast Guard to 
operate at least two vessels in the area involved, until the matters in 
disagreement are settled. The State Department is also directed to 
work toward a settlement. New vessels are not needed, therefore no 
funds are allowed. 

Cuarter X 


District or CoLuMBIA 


Pi: orm ts Nos. 91 and 92: Insert headings as proposed by the 
nate. 

Amendment No. 93: Appropriates $10,000 for settlement of claims 
and suits as proposed by the Senate. 

Amendment No, 94: Provides that the sum appropriated in amend- 
ment No. 93 shall be paid out of the general fund of the District of 
Columbia as proposed by the Senate. 
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CuaAprer XI 
LeeisLative Brancu 
HOUSE OF REPRESENTATIVES 


Amendment No. 95: Appropriates $50,000 for the Joint Committee 
on Internal Revenue Taxation as proposed by the Senate, 


Carrer XIT 
Craims ror Damages, Aupirep CLAIMS, AND JUDGMENTS 


Amendment No. 96: Reported in disagreement. 


CLARENCE CANNON, 

Avsert Tomas, 

Micuaet J. Kirwan, 

Jamie L. Wuitren, 

Joun J. Rooney (except 
as to amendment No. 84), 

Joun E. Focarry, 

Joun Taser, 

JoHNn PHILiies, 

T. Mitter Hanp, 

Frank T. Bow, 

Managers on the Part of the House. 
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FISH AND WILDLIFE ACT OF 1956 





Juty 26, 1956.—Ordered to be printed 





Mr. Bonner, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany S&S. 3275] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the House to the bill (S. 3275) to estab- 
lish a sound and comprehensive national policy with respect to the 
fisheries segment of the national economy; to establish within the 
Department of the Interior a Fisheries Division; to create and pre- 
scribe the functions of the United States Fisheries Commission; and 
for other purposes, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses 
as follows: 

That the Senate recede from its disagreement to the amendment of 
the House and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the House amend- 
ment insert the following: That this Act may be cited as the “‘Fish and 
Wildlife Act of 1956”. 


DECLARATION OF POLICY 


Sec. 2. The Congress hereby declares that the fish, shellfish, and 
wildlife resources of the Nation make a material contribution to our 
national economy and food supply, as well as a material contribution 
to the health, recreation, and weltbcing of our citizens; that such resources 
are a living, renewable form of national wealth that is capable of being 
snintnined and greatly increased with proper management, but equally 
capable of destruction if neglected or unwisely exploited; that such re- 
sources afford outdoor recreation throughout the Nation and provide 
emp nt, directly or indirectly, to a substantial number of citizens; 
that jishing industries strengthen the defense of the United States 
through the provision of a trained seafaring citizenry and or 
fleets of seaworthy vessels; that the training and sport afforded by fis 
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and wildlife resources strengthen the national defense by contributing 
to the general health and physical fitness of millions of citizens; and that 
properly developed, such fish and wildlife resources are capable of steadily 
increasing these valuable contributions to the life of the Nation. 

The Congress further declares thus the fishing industry, in its several 
branches, can prosper and thus fulfill 4s proper function in national life 
only if certain fundamental needs are satisfied by means that are con- 
sistent with the public interest and in accord with constitutional functions 
of governments. Among these needs are: 

(1) Freedom of Enterprise—freedom to develop new areas, methods, 
products, and markets in accordance with sound economic principles, as 
well as freedom from unnecessary administrative or legal restrictions 
that unreasonably conflict with or ignore economic needs; 

(2) Protection of Opportunity—maintenance of an economic atmos- 
phere in which domestic production and processing can prosper; protection 
from subsidized competing products; protection of opportunity to fish on 
the high seas in accordance with international law; 

(3) Assistance—assistance consistent with that provided by the Gov- 
ernment for industry generally, such as 1s involved in promoting good 
industrial relations, fair trade standards, harmonious labor relations, 
better health standards and sanitation; and including, but not limited to— 

(a) services to provide current information on production and 
trade, market promotion and development, and an extension service, 

(b) research services for economic and technologie development 
and resource conservation, and 

(c) resource management to assure the maximum sustainable 
production for the fisheries. 

The Congress further declares that the provisions of this Act are neces- 
sary in order to accomplish the objective of proper resource development, 
and that this Act shall be administered with due regard to the inherent 
right of every citizen and resident of the United States to engage in fishing 
for his own pleasure, enjoyment, and betterment, and with the intent of 
maintaining and increasing the public opportunities for recreational use 
of our fish and wildlife resources, and stimulating the development of @ 
strong, prosperous, and thriving fishery and fish processing industry. 


REORGANIZATION WITHIN THE DEPARTMENT OF THE INTERIOR 


Sec. 3. (a) There is hereby established within the Department of the 
Interior the position of Assistant Secretary for Fish and Wildlife, and the 
— of Commissioner of Fish and Wildlife. Such Assistant 

ecretary shall be appointed by the President, by and with the advice 
and consent of the Senate, and shall be compensated at the same rate as 
other Assistant Secretaries. The Commissioner shall be appointed b 
the President by and with the advice and consent of the Senate. He shall 
receive compensation at the same rate as that provided for Grade GS 18. 
There is also established a United States Fish and Wildlife Service 
within the Department, consisting of two separate agencies, each of which 
shall have the status of a Federal bureau. There shall be a Director of 
each of said Bureaus appointed by the Secretary at Grades GS 17 each. 
One of the agencies s be known as the “Bureau of Commercial Fish- 
eries”’ and the other age shall be known as the “Bureau of Sport 
Fisheries and Wildlife.” United States Fish.and. Wildlife Service, 
except as prescribed by this Act, shall succeed to and replace the presently 
existing Fish and Wildlife Service of the Department. 
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(b) The fenpione of the United States Fish and Wildlife Service 
hereby established shall be administered under the supervision of the 
said Commissioner of Fish and Wildlife, who shall be subject to the 
supervision of the Assistant Secretary for Fish and Wildlife. 

(c) All functions and res ibilities placed in the Department of 
the Interior or any official havent by this Act shall be ineluded among 
the functions and responsibilities of the Secretary of the Interior, as the 
head of the Department, and shall be carried out under his direction 
pursuant to such procedures or delegations of authority as he may deem 
advisable and in the public interest. 

(d) In order to make a proper distribution between the two Bureaus 
of the United States Fish and Wildlife Service established by this Act, 
the previously existing functions, powers, duties, authority, liabilities, 
commitments, personnel, records, and other prowerties or matters previ- 
ously handled by or administered through the former Fish and Wildlife 
Service of the Department, shall be distributed as follows: 

(1) The Bureau of Commercial Fisheries shall be responsible 
for those matters to which this Act applies relating primarily to 
commercial fisheries, whales, seals, sea-lions, and related matters; 

(2) The Bureau of Sport Fisheries and Wildlife shall be respon- 
sible for those matters to which this Act applies relating primarily 
to migratory birds, game management, wildlife wm sport 
fisheries, sea mammals (except whales, seals, and sea-lions), and 
related matters; and the funds and allocations, appropriated or 
otherwise, relating to the matters covered by paragraphs (1) and (2) 
of this subsection shall be distributed between such Bureaus as the 
Secretary of the Interior shall determine. 

(e) Except as changed by the terms of this Act or by subsequent laws 
or regulations, all laws and regulations now in effect relating to matters 
heretofore administered by the Department of the Interior through the 
former Fish and Wildlife Service as heretofore existing, shall remain in 
effect. 
we ) In recognition of the need for authority to execute the purposes 
of this Act effectively, the Secretary of the Interior shall exercise such 
general administrative authority consistently with the terms of this Act as 
he shall find to be necessary to carry out the provisions of this Act effectively 
and in the public interest. In order to allow sufficient time to place the 
reorganizations under this Act into effect, the Secretary is authorized to 
establish an effective procedure and date of such reorganizations, notice of 
which shall be published in the Federal Register. Such reorganization 
shall be accomplished as soon as practicable after the approval of this 
Act, but not later than ninety (90) calendar days after such approval. 


LOAN PROCEDURES 


Sec. 4. (a) The Secretary is authorized under rules and requlations 
and under terms and conditions prescribed by him, to make loans for 
financing and refinaneing of operations,. maintenance, replacement, repair, 
and equipment of fishing gear and vessels, and for research into the basic 
problems of fisheries. 

(6) Any loans: made under the provisions of this section shall be subject 
to the following. restrictions: 

(1) Bear an-interest rate of not less than 3 per centum per annum; 
(2) Mature in not: more: than ten years; 
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(3) No financial assistance shall be extended pursuant to this 
section unless reasonable financial assistance applied for is not 
otherwise available on reasonable terms. 

(c) There is hereby created a fisheries loan fund, which shall be used 
by the Secretary as a revolving fund to make loans for financing and 
refinancing w this section. Any funds received by the Secretary on 
or before June 30, 1965, in payment of principal or interest on any loans 
so made, shall be deposited in the fund and be available for making addi- 
tional loans under this section. Any funds so received after June 30, 
1965, and any balance remaining in the fund at the close of June 30, 
1965 (at which time the fund shall cease to exist), shall be covered into 
the Treasury as miscellaneous receipts. There are hereby authorized to 
be 1 yoebimeas to the fund the sum of $10,000,000 to provide initial 
capital. 

(d) The Secretary, subject to the specific limitations in this section, 
may consent to the modification, with respect to the rate of interest, time 
of payment of any installment of principal, or security, of any loan 
contract to which he is a party. 


INVESTIGATIONS, INFORMATION, REPORTS 


Sec. &. (a) The Secretary shall conduct continuing investigations, 
prepare and disseminate information, and make periodical reports to 
the public, to the President, and to Congress, with respect to the following 
matters: 

(1) The production and flow to market of fish and fishery products 
domestically produced, and also those produced by foreign producers 
which affect the domestic fisheries; 

(2) The availability and abundance and the biological require- 
ments of the fish and wildlife resources; 

(3) The competitive economic position of the various fish and 
fishery products with respect to each other, and with respect to 
competitive domestic and foreign-produced commodities; 

(4) The collection and dissemination of statistics on commercial 
and sport fishing; 

(5) The collection and dissemination of statistics on the nature 
and availability of wildlife, progress in acquisition of additional 
refuges and measures being taken to foster a coordinated program 
to encourage and develop wildlife values; 

(6) The improvement of production and marketing practices in 
regard to commercial species and the conduct of educational and 
extension services relative to commercial and sport fishing, and 
Ory daw lhe hich in the gudgment of the Secret 

7) Any other matters which in the 7 of t ecretary are 
of public interest in connection with any phases of fish and wildlife 
operations. 


TRANSFER OF FUNCTIONS——ASSISTANCE OF OTHER AGENCIES 


Pw (a) ory shall be a to ee tes all oe 
ecretary of Agriculture, t ecretary of Commerce, a head 
4 any other department or agency, as poe by the Director of the 
‘Bureau of the Budget to relate primarily to the development, advancement, 
management, conservation, and protection of commercial fisheries; but 





n 
L 
a 
m 
0 
i 
n 
b 
tc 
t 
te 


oe aoa 





FISH AND WILDLIFE ACT OF 1956 5 


nothing in this section shall be construed to modify the authority of the 
Department of State or the Secretary of State to negotiate or enter into 
any international agreements, or conventions with respect to the develop- 
ment, management, or protection of any fisheries and wildlife resources 
or with respect to international commissions operating under conventions 
to which the United States is a party. 

(6) There shall be transferred to the Department of the Interior so 
much of the personnel, property, facilities, records, and unexpended 
balances of oi ae allocations, and other funds (available or 
to be made available) as the Director of the Bureau of the Budget determines 
to be necessary in connection with the exercise of any functions transferred 
to the Secretary pursuant to subsection (a) of this section. 

(c) The Secretary may request and secure the advice or assistance of 
any department or 8 of Government in carrying out the provisions 
of this Act, and any partment or agency which furnishes advice or 
assistance to the Secretary may expend its own funds for such purposes, 
with or without reimbursement from the Secretary as may be agreed upon 
between the Secretary and the department or agency. 


POLICIES, PROCEDURES, RECOMMENDATIONS 


Sec. 7.(a) The Secretary of the Interior, with such aariee and assist- 
ance as he may require from the Assistant Secretary for Fish and Wildlife, 
shall consider and determine the policies and procedures that are necessary 
and desirable in carrying out efficiently and in the public interest the laws 
relating to fish and wildlife. The Secretary, with the assistance of the 
departmental staff herein authorized, shall— 

(1) develop and recommend measures which are appropriate to 
assure the maximum sustainable production of fish and fishery 
products and to prevent unnecessary and excessive fluctuations in 
such production; 

(2) study the economic condition of the industry, and whenever 
he determines that any segment of the domestic fisheries has been 
seriously disturbed either ) agne fluctuation in the abundance of 
the resource supporting it, or by unstable market or fishing conditions 
or due to any other ponies he shall make such recommendations to 
the President and the Congress as he deems appropriate to aid in 
stabilizing the domestic fisheries; 

(3) develop and recommend special promotional and informa- 
tional activities with a view to stimulating the consumption of fishery 
products whenever he determines that there is a prospective or actual 
surplus of such products; 

(4) take such steps as may be required for the development, ad- 
vancement, management, conservation, and protection of the fisheries 
resources; and 

(5) take such steps as may be required for the development, man- 
agement, advancement, conservation, and protection of wildlife re- 
sources through research, acquisition of refuge lands, development of 
existing facilities, and other means. 


STATE DEPARTMENT——COOPERATION 


Sec. 8. (a) The Secretary shall cooperate to the fullest practicable extent 
with the Secretary of State in providing representation at all meetings and 
conferences relating to fish and wildlife in which representatives of the 
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United States and foreign countries participate. The Secretary of State 
shall designate the Secretary of the Interior or the Assistant Secretary for 
Fish and Wildlife, or a person designated by the Secretary of the Interior 
to represent the Department of the Interior, as a member of the United 
States delegation attending such meetings and conferences and also as a 
member of the negotiating team of any such delegation. 

(b) The Secretary of State and all other officials having responsibilities 
in the fields of technical and economic aid to foreign nations shall consult 
with the Secretary in all cases in which the interests of fish and wildlife are 
involved—awith a view to assuring that such interests are adequately repre- 
sented at all times. 

(c) Notwithstanding any other provision of law, the Secretary shall 
be represented in all international negotiations conducted by the United 
States pursuant to section 350 of the Tariff Act of 1980, as amended, in 
any case in which fish products are directly affected by such negotiations. 

(d) The Secretary shall consult periodically with the various govern- 
mental, private nonprofit, and other organizations and agencies which have 
to do with any phase of fish and wildlife with respect to any problems that 
may arise in connection with such fish and wildlife. 


REPORTS ON ACTIVITIES AND IMPORTS 


Sec. 9. (a) The Secretary of the Interior shall make an annual report 
to the Congress with respect to activities of the United States Fish and 
Wildlife Service under this Act, and shall make such recommendations 
for additional legislation as he deems necessary. 

(6) The Secretary is authorized to make a report to the President and 
the Congress, and, when requested by the United States Tariff Commission 
in connection with section 7 of the Trade Agreements Extension Act of 
1951, as amended (67 Stat. 72, 74), or when an investigation is made 
under the Tariff Act of 1930 (19 U.S. C. 1332), the Secretary is authorized 
to make a report to such Commission, concerning the following matters 
with respect to any fishery product which is imported into the United 
States, or such reports may be made upon a request from any segment 
of the domestic industry producing a like or directly competitive product: 

(1) whether there has been a downward trend in the production, 
employment in the preduction, or prices, or a decline in the sales, of 
the like or directly competitive product by the domestic industry; and 

(2) whether there has been an increase in the imports of the fishery 
products into the United States, either actual or relative to the pro- 
duction of the like or directly competitive product produced by the 
domestic industry. 


THE RIGHTS OF STATES 


Sec. 10. Nothing in this Act shall be construed (1) to interfere in any 
manner with the rights of any State under the Submerged Lands Act 
(Public Law 31, Eighty-third Congress) or otherwise provided by law, or 
to supersede any regulatory authority over fisheries exercised by the States 
either individually or under interstate compacts; or (2) to wnterfere in 
any manner with the authority exercised by any International Commission 
established under any treaty or convention to which the United States is a 
party. 
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AUTHORIZATION FOR APPROPRIATION 


Sec. 11. There are hereby authorized to be appropriated such sums as 

may be necessary to carry out the provisions of this Act. 

ec. 12. (a) The authorization for the transfer of certain funds 
from the Secretary of Agriculture to the Secretary of the Interior and 
their maintenance in a separate fund as contained in section 2 (a) o 
the Act of August 11, 1939, as amended July 1, 1954 (68 Stat. 376), s 
be continued for the year ending June 30, 1957, and each year thereafter. 

(6) Subsection (e) of section 2 of the aforesaid Act of August 11, 1939, 
as amended, is hereby amended to read as follows: 

““(e) The separate fund created for the use of the Secretary of the 
Interior under section 2 (a) of this Act and the annual accruals thereto 
shall be available for each year hereafter until expended by the Secretary.” 

And the House agree to the same. 

That the Senate recede from its disagreement to the amendment of 
the House to the title of the bill, and agree to the same with an amend- 
ment, as follows: 

In lieu of the matter proposed to be inserted by the House amend- 
ment insert the following: Jo establish a sound and comprehensive 
national policy with respect to fish and wildlife; to strengthen the fish and 
wildlife segments of the natioral economy; to establish within the Depart- 
ment of the Interior the position of Assistant Secretary for Fish and 
Wildlife; to establish a United States Fish and Wildlife Service; and for 
other purposes. 

And the House agree to the same. 


Hersert C. Bonner, 

Frank W. Boykin, 

Joun C. KiuczynskI, 

Tuor C. To.uerson, 

JoHN J. ALLEN, Jr., 
Managers on the Part of the House. 


WarrEN G. MAGNnuson, 

GrorGe A. SMATHERS, 

ALAN BIBLe, 

James H. Durr, 

Freperick G. Payne, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSB 


The managers on the part of the House at the conference on the dis- 
agreeing votes of the two Houses on the amendments of the House to 
the bill (S. 3275) to establish a sound and comprehensive national 
policy with respect to fisheries; to strengthen the fisheries segment of 
the national economy; to establish within the Department of the 
Interior a Fisheries Division; to create and prescribe the functions of 
the United States Fisheries Commission; and for other purposes, 
submit the following statement in explanation of the effect of the ac- 
tion agreed upon and recommended in the accompanying conference 
report: 

S. 3275 as passed by the Senate created a United States Fisheries 
Commission of five members, the Chairman of which would administer 
the Fisheries Division of the Department of the Interior in the ca- 
pacity of an Assistant Secretary of the Interior. The wildlife functions 
of the present Fish and Wildiife Service would be assigned to a new 
Wildlife Service. 

Under the House amendments to the bill, there would be appointed 
an Assistant Secretary for Fisheries and Wildlife and a Commissioner 
of the United States Fish and Wildlife Service, under whom would be 
a Bureau of Wildlife and a Bureau of Fisheries, each with a Director. 
The Secretary of the Interior could allocate overlapping functions of 
the two Bureaus to one or the other, and could establish a single di- 
vision to handle functions common to both Bureaus. A revolving 
fund of $10 million was authorized for financing operations, main- 
tenance, replacement, repair, and ——_ of fish gear and vessels 
and for fishery research and the Saltonstall-Kennedy Act was made 
permanent, and the ceiling on the amount available under its terms 
was removed. 

The bill agreed upon is substantially as amended by the House. 
Jurisdiction of seals and sea lions has been allocated to the Commercial 
Fisheries Bureau and funds for the two Bureaus are to be distributed 
under the direction of the Secretary of the Interior. 

The reference to wildlife in the section relating to transfer of func- 
tions of the Department of Agriculture in the House amendments 
has been deleted, since it is not the intention to disturb that Depart- 
ment’s control of wildlife in the national forests. Also, there is no 
intention to affect the activities of the Tennessee Valley Authority 
in its fishery work. Likewise, the section referring to the Govern- 
ment Corporations Control Act in the sections setting up the revolving 
fund in the House amendments has been striken as inappropriate to the 
other financing provisions. 

While both the Senate bill and the House amendments, and conse- 
quently the bill agreed upon, provided that nothing in the bill should 
supersede any regulatory authority over fisheries exercised by the 
States, the managers are extremely concerned over the wasteful 
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tices in taking fish to the extent that our fisheries resources are 
epleted. The States should take appropriate action to punish such 
occurrences, 
Hersert C. Bonner, 
Frank W. Boykin, 
Joun C. KivuczynskI, 
Tuor C. Toi.erson, 
Joun J. ALLEN, Jr., 
Managers on the Part of the House. 
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Juny 26, 1956.—Referred to the House Calendar and ordered to be printed 





Mr. Hays of Ohio, from the Committee on House Administration, 
submitted the following 


REPORT 


[To accompany H. Con. Res. 268] 


The Committee on House Administration to whom was referred 
House Concurrent Resolution 268, having considered the same, report 
favorably thereon without amendment and recommend that the 
concurrent resolution do pass. 
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Mr. Cannon, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R, 12350} 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H. R. 12350) 
making supplemental appropriations for the fiscal year ending June 
30, 1957, and for other purposes, having met, after full and free con- 
ference, have agreed to recommend and do recommend to their respec- 
tive Houses as follows: 

That the Senate recede from its amendments numbered 38, 48, 60, 
61, 84 and 90. 

That the House recede from its disagreement to the amendments of 
the Senate numbered 1, 2, 5, 6, 7, 8, 16, 17, 20, 24, 25, 26, 28, 29, 31, 
34, 36, 41, 42, 43, 45, 46, 50, 55, 63, 66, 68, 69, 71, 75, 76, 79, 80, 81, 
83, 87, 88, 91, 92, 93, 94, and 95, and agree to the same. 


Amendment numbered 19: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 19, and agree to the same with an amendment 
as follows: 

In lieu of the sum named in said amendment insert $2,500,000; and 
the Senate agree to the same. 


Amendment numbered 32: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 32, and agree to the same with an amendment 
as follows: 

In lieu of the sum named in said amendment insert $1,060,000; and 
the Senate agree to the same. 


Amendment numbered 49: 


That the House recede from its disagreement to the amendment of 
— —— numbered 49, and agree to the same with an amendment 
as ws: 
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In lieu of the sum named in said amendment insert $2,050,000; and 
the Senate agree to the same. - 


Amendment numbered 58: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 58, and agree to the same with an amendment 
as follows: 

In lieu of the matter inserted by said amendment, insert: 

Sanitary engineering activities: For an additional amount for “Sani- 
ye engineering activities’’, for carrying out the purposes of the Act of 
July 9, 1956 (Publie Law 660), not otherwise side d for, $3,000,000, 
including $1,800,000 for grants to States and $200,000 for grants to 
interstate agencies. 

And the Senate agree to the same. 


Amendment numbered 89: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 89, and agree to the same with an amendment 
as follows: 

In lieu of the matter inserted by said amendment insert: 


BUREAU OF NARCOTICS 


Salaries and expenses: For an additional amount for ‘Salaries and 
expenses’, $200,000. 


And the Senate agree to the same. 


The committee of conference report in disagreement amendments 
numbered 3, 4, 9, 10, 11, 12, 13, 14, 15, 18, 21, 22, 23, 27, 30, 33, 35, 
37, 39, 40, 44, 47, 51, 52, 53, 54, 56, 57, 59, 62, 64, 65, 67, 70, 72, 73, 
74, 77, 78, 82, 85, 86, and 96, 

CLARENCE CANNON, 
Micuasy J. Kirwan, 
J. VaueHan Gary, 
JoHN TABER, 
JOHN PHILLIPS, 
Managers on the Part of the House. 
Cart Haypsn, 
Ricnarp B. RussgE.u, 
Dennis CHAVEZ, 
Auten J. ELLENDER, 
Lister Hu, 
Curnton P. ANDERSON, 
Stytes BripGEs, 
LEVERETT SALTONSTALL, 
Mitton R. Younae, 
Wuusam F. Knowtanp, 
Managers on the Part of the Senate. 


STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the further conference on 
the clongresing votes of the two Houses on the amendments of the 
Senate to the bill (H. R. 12350) making supplemental appropriations 


for the fiscal year ending June 30, 1957, and for other purposes, submit 
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the following statement in explanation of the effect of the action 
agreed upon and recommended in the accompanying conference report 
as to each of such amendments, namely: 








CuHapter I 
DEPARTMENT OF AGRICULTURE 


PP co epeasaay Nos. 1 and 2: Insert headings as proposed by the 
nate. 
Amendments Nos. 3 and 4: Reported in disagreement. : 
Amendment No. 5: Appropriates $150,000 for the Commission on 
oe Industrial Use of Agricultural Products as proposed by the 
nate. 


Craprer II 
DEPARTMENT OF COMMERCE 


nn Nos. 6, 7, and 8: Insert headings as proposed by the 
nate. 


Amendments Nos. 9, 10, 11, 12, 13, and 14: Reported in disagree- 
ment. P 
Cuaprer III 


Forricn OPpreRaTIONS 


Amendment No. 15: Reported in disagreement. 


Cuapter IV 
INDEPENDENT OFFICES 


oo Nos. 16 and 17: Insert headings as proposed by the 
nate. 

Amendment No. 18: Reported in disagreement. 

Amendment No. 19: Appropriates $2,500,000 for operating ex- 
enses, Public Buildings Service, instead of $3,500,000 as proposed 
y the Senate. 

Amendment No. 20: Inserts heading as proposed by the Senate. 

Amendments Nos, 21, 22, and 23: Reported in disagreement. 


CHAPTER V 


DEPARTMENT OF THE INTERIOR AND RELATED AGENCIES 





Amendments Nos. 24, 25, and 26: Insert headings as proposed by 
the Senate. 


Amendment No. 27: Reported in disagreement. 


BUREAU OF INDIAN AFFAIRS 


Amendment No. 28: Inserts heading as proposed by the Senate. 

Amendment No. 29: Appropriates $250,000 for resources manage- 
ment as proposed by the Senate. 

Amendment No. 30: Reported in disagreement. 
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FISH AND WILDLIFE SERVICE 


Amendment No. 31: Inserts heading as proposed by the Senate. 

Amendment No. 32: Appropriates $1,060,000 for construction 
instead of $1,250,000 as proposed by the Senate. The conference 
committee has denied the sum of $190,000 for employee housing at 
the Crab Orchard National Wildlife Refuge in Illinois. 

Amendment No. 33: Reported in disagreement. 


DEPARTMENT OF AGRICULTURE 


Amendment No. 34: Inserts heading as proposed by the Senate. 
Amendment No. 35: Reported in disagreement. 


RELATED AGENCIES 


Amendment No. 36: Inserts heading as proposed by the Senate. 

Amendment No. 37: Reported in disagreement. 

Amendment No. 38: Deletes Senate language appropriating 
$10,000 for the National Memorial Stadium Commission. 

Amendment No. 39: Reported in disagreement. 

Amendment No. 40: Reported in disagreement. 


Cuaptrer VI 
DEPARTMENT OF LABOR 


F Amendments Nos. 41 and 42: Insert headings as proposed by the 
enate. 

Amendment No. 43: Appropriates $300,000 to the Office of the 
Solicitor to be derived from the highway trust fund as proposed by 
the Senate. 

Amendment No. 44: Reported in disagreement. 


DeparTMENT OF Heattu, Epucation, anD WELFARE 


‘ Amendments Nos. 45 and 46: Insert headings as proposed by the 
enate. 
Amendment No. 47: Reported in disagreement. 
Amendment No. 48: Deletes Senate language appropriating 
$350,000 for grants for education of the menta ll 
Amendment No. 49: Appropriates $2,050,000 for grants for library 
services instead of $7,500,000 as proposed by the Senate. 
Amendment No. 50: Appropriates $34,050,000 for payments to 
school districts as sanieididh i. the Senate. 
Amendments Nos. 51, 52, 53, and 54: Reported in disagreement. 
Amendment No. 55: Inserts heading as proposed by the Senate. 
Amendments Nos. 56 and 57: Reported in disagreement. 
Amendment No. 58: Appropriates $3,000,000 for sanitary engineer- 
ing activities instead of $4,550,000 as proposed by the Senate. The 
conference committee agrees that $250,000 of the amount appropriated 
shall be available for enforcement activities. 
Amendment No. 59: Reported in disagreement. 
Amendments Nos. 60 and 61: Delete heading and Senate language 
appropriating $150,000 for the Foreign Quarantine Service. 
_ Amendment No. 62: Reported ins Slakereeenan, 
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Amendment No. 63: Appropriates $200,000 for construction of 
dental research building as proposed by the Senate. 

Amendments Nos. 64 and 65: Reported in disagreement. 

Amendment No. 66: Appropriates $300,000 for general office build- 
ing, National Institutes of Health, as proposed by the Senate. 

Amendment No. 67: Reported in disagreement. 


Cuapter VII 
Pustic Works 
ATOMIC ENERGY COMMISSION 


oc hurntremnte Nos. 68 and 69: Insert headings as proposed by the 
ate. 

Amendment No. 70: Reported in disagreement. 

Amendment No. 71: Appropriates $1,740,400,000 for operating 
expenses as proposed by the Senate instead of $1,780,400,000 as 
proposed by the House. 

Amendments Nos. 72, 73, and 74: Reported in disagreement. 

Amendment No. 75: Deletes title number as proposed by the 
Senate. 

DEPARTMENT OF THE INTERIOR 


Amendment No. 76: A onnete $12,750,000 for construction and 
rehabilitation, Bureau of Reclamation, as proposed by the Senate 
instead of $2,500,000 as proposed by the House. The conference 
committee is in agreement that available unobligated balances may 
be used for implementing loan contracts for the construction of irm- 
gation facilities with the Terra Bella and Madera irrigation districts. 
Amendments Nos. 77 and 78: Reported in disagreement. 


DEPARTMENT OF DEFENSE-—CIVIL FUNCTIONS 


Amendment No. 79: Appropriates $2,520,000 for construction, 
eneral, rivers and harbors and flood control as proposed by the 
enate. 


Craprer VIII 
DEPARTMENT OF STATE 


f Amendments Nos. 80 and 81: Insert headings as proposed by the 
enate. 

Amendment No. 82: Reported in disagreement. 

Amendment No. 83: Appropriates $30,000 for missions to inter- 
national organizations as proposed by the Senate. 

Amendment No. 84: Deletes Senate language making not to exceed 
$3,500,000 of foreign currencies available for educational, scientific 
and cultural purposes. 

Amendment No. 85: Reported in disagreement. 


RELATED AGENCIES 


Amendment No. 86: Reported in disagreement. 
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CuapTer IX 
TREASURY DEPARTMENT 


, Amendments Nos. 87 and 88: Insert headings as proposed by the 
enate. 

Amendment No. 89: Appropriates $200,000 for salaries and ex- 
penses, Bureau of Narcotics, as proposed by the Senate. 

Amendment No. 90: Deletes Senate language appropriating 
— for the construction of three patrol vessels for the Coast 

uard. 

The conferees believe that there is a grave danger to personnel and 
p> areas in the shrimp industry in Guif of Mexico waters as a result 
of recent aggravations in that area. Therefore, the conferees direct 
that the Coast Guard increase the vigilance of its surveillance by 
maintaining two active patrols in the area insofar as practicable so 
long as the condition exists. If this is done, and the State Depart- 
ment will make vigorous efforts toward settlement, the conferees 
believe operations will again be possible on a calm and safe basis. 


CHAPTER X 
District or CoLUMBIA 


. Amendments Nos. 91 and 92: Insert headings as proposed by the 
enate. 

Amendment No. 93: Appropriates $10,000 for settlement of claims 
and suits as proposed by the Senate. 

Amendment No. 94: Provides that the sum appropriated in amend- 
ment No. 93 shall be paid out of the general fund of the District of 
Columbia as proposed by the Senate. 


CuaprTrer XI 
LEGISLATIVE BRANCH 
HOUSE OF REPRESENTATIVES 


Amendment No. 95: Appropriates $50,000 for the Joint Committee 
on Internal Revenue Taxation as proposed by the Senate. 


Cuapter XII 
Cratmms ror Damaces, AupITED CLAIMS, AND JUDGMENTS 


Amendment No. 96: Reported in disagreement. 


CLARENCE CANNON, 
MicHaet J. Kirwan, 
J. VauGHN Gary, 
JOHN TABER, 
JoHN PHIL.IPs, 
Managers on the Part of the House. 
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LETTERS OF TRANSMITTAL 





JuLy 26, 1956. 
Hon. Wricutr PatMan, 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

Dear Mr. Parman: Transmitted herewith is the report of Sub- 
committee No. 3 on Minerals and Raw Materials concerning small 
business and the aluminum industry. This report is predicated upon 
the subcommittee’s findings in hearings which were held because of 
the complaints received from small-business men in the aluminum 
industry that they could not obtain the raw materials needed for 
fabricating. 

On the basis of the testimony received at the hearings a number of 
conclusions have been reached and recommendations made. These 
are embodied in this report. 

Sincerely yours, 
Sipngey R. Yates, 
Chairman, Subcommittee No. 8. 


JuLty 26, 1956. 
Hon. Sam RayBurn, 
House of Representatives, Washington, D. C. 

Dear Mr. Speaker: Transmitted herewith is a report of Sub- 
committee No. 3 on Minerals and Raw Materials of the Select Com- 
mittee on Small Business. 

Sincerely yours, , 
Wricut PatMan, 
Chairman, Select Committee on Small Business. 
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Mr. Parman, from the Select Committee on Small Business, submitted 
the following 


REPORT 


[Pursuant to H. Res. 114, 84th Cong.] 




















SMALL BUSINESS AND THE ALUMINUM INDUSTRY 


I. InrRopUCTION 


The Select Committee on Small Business was reconstituted in the 
84th Congress by the House of Representatives on January 27, 1955 
(H. Res. 114). By this resolution the committee was authorized and 
directed to conduct a study and investigation and to report on the 
problems of all types of small business, existing, arising or that may 
arise with particular reference to— 

(1) The factors which have impeded or may impede the normal 
operations, growth, and development of the potentialities of 
small business; 

(2) The administration of Federal laws relating specifically to 
small business to determine whether such laws adequately serve 
the needs of small business; 

(3) Whether Government agencies adequately serve and give 
due consideration to the problems of small business; 

(4) Whether priorities and preferences established and alloca- 
tions made by the Federal Government with respect to scarce 
materials adequately serve the needs of small business; and 

(5) Methods of solving the special problems of small business 
arising by reason of the existing national emergency. 

At the first meeting of the committee in the 84th Congress, five 
subcommittees were appointed by the chairman to study and investi- 
gate various phases of small-business problems as enumerated by the 
creating resolution, House Resolution 114. Subcommittee No. 3 
initially composed of Hon. Sidney R. Yates, chairman, Hon. Tom 
Steed, and Hon. Timothy P. Sheehan, members, was assigned the 
responsibility of investigating the problems of small business in the 
field of minerals and raw materials. 

In August 1955, Representative Steed withdrew from the subcom- 
mittee because of the burden of other committee assignments and 
was replaced by Hon. Abraham J. Multer. 


Complaints from small business on aluminum shortages 


Between February and early May 1955, a number of complaints 
reached the subcommittee from small-business men that they could 
not obtain enough primary aluminum needed for fabrication from the 
three integrated aluminum producers who were their only domestic 
sources of supply. From these complaints and from correspondence 
with a number of small companies, it was evident that shortages were 
felt most by those who used “Saag: metal in their operations. Less 
concern was expressed by those who purchased from the primary 
producers advanced forms of semifabricated metal, such as sheet, 
reroll stock, and redraw rod. 

After a prelimin staff investigation, the subcommittee com- 
menced hearings on the problems of small-business men in the alumi- 
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num industry. The opp. | were held in Washington, D. C., on 
May 17, 18, 19, 23, 24, and 25; June 21 and September 29, 1955. 
The subjects covered and the witnesses were as follows: 


(1) Statements by and on behalf of small business: 


Hon. Donald L. O’Toole, director of commerce and industry, New 
York State 

Roger Widing, Jarl Extrusions, Inc., Rochester, N. Y. 

Doyle M. May, gy oye Houston, Tex. 

M. H. Champion, K Manufacturing Co., Oklahoma City, Okla. 

Richard Pickens, Texas Aluminum Co., Dallas, Tex., and Common- 
wealth Extrusion Co., Puerto Rico 

Roger Katz, Badger Aluminum Extrusions, Brooklyn, N. Y. 

William A, Singer, Apex Smelting Co., Chicago, Ill. 

R. P. Stranahan, Stranahan Foil Co., Hackensack, N. J. 

E. A. Bergman, United States Reduction Co., East Chicago, Ind. 

L. M. Brile, Fairmont Aluminum Co., Fairmont, W. Va. 

Everett Fahlman, Permold Co., Medina, Ohio 

Carl H. Burton, Aluminum Smelters Research Institute, Chicago, Ill. 

Phillip Lemelman, Aluminum Extruders Council, Boston, Mass. 

James W. Wolfe, Non-Ferrous Foundries Association, Chicago, Ill. 

David Laine, American Die Casting Institute, New York City, N. Y. 


(2) Statements by primary producers: 


Aluminum Company of America, Donovan Wilmot, vice president 
Kaiser Aluminum & Chemical Corp., D. A. Rhoades, vice president 
Reynolds Metals Co., Richard S. Reynolds, Jr., president 

Aluminum Ltd., Montreal, Canada, Nathanael V. Davis, president 


(3) Government agencies: 


Office of Defense Mobilization, Arthur S. Flemming, Director 
General Services Administration: 
A. J. Walsh, Commissioner, Emergency Procurement Service 
Maxwell H. Elliott, General Counsel 
Max Medley, Controller 
Howard Greenberg, Chief Auditor 
William Magee, Auditor 
F. W. Witt, coordinator of sales 
Department of Commerce: 
H. C. Erskine, Director, and William J. Edmund, Director, 
Aluminum and Magnesium Division, Business and Defense 
Services Administration 


John C. Borton, Director, Office of Export Supply 
(4) Issues of law and Government policy: 


Prof. Leonard J. Emmerglick, Georgetown University Law School, 
Washington, D. C., former special assistant to the Attorney Gen- 
eral, Antitrust Division, Department of Justice 

Dr. Dewey Anderson, Director, Public Affairs Institute, Washington, 
D. C., former executive director, Senate Small Business Committee, 
and former executive director, Temporary National Economic 
Committee (monopoly investigation) 


Representatives appeared from the Government agencies directly 
affected. Dr. Arthur S. Flemming, Director of the ce of Defense 
Mobilization, testified at two executive sessions, May 23 and Septem- 
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ber 29, 1955, on national-defense requirements for aluminum, a 
possible Government expansion pro , stockpile objectives, and 
stockpile relief for small business. A hearing was devoted on Septem- 
ber 29, 1955, to reports from representatives of the General Services 
Administration and the Department of Commerce on compliance of 
the primary producers with their contractual obligations to sell 
primary alummum to nonintegrated users. 

The hearing on June 21, 1955, was of a roundtable type for the 

urpose of obtaining an exchange of views from all groups affected 
»y the decision of the Office of Defense Mobilization of June 16 to 
defer stockpiling 200 million pounds of aluminum for the third 
quarter of 1955 in order to alleviate the industrial shortage of metal. 
At this hearing appeared representatives of both small business and 
the primary aluminum producers. Government officials present 
included Dr. Arthur S. Flemming, Director, Office of Defense Mobili- 
zation; Lothair Teetor, Assistant Secretary of Commerce; and Edmund 
F. Mansure, Administrator, General Services Administration. 


Staff investigation 


In addition to the hearings, the subcommittee staff conducted an 
extensive inquiry. Questions were directed by letter on May 12, 1955, 
to 182 nonintegrated aluminum companies, mainly extruders, smelters, 
and foundries. A questionnaire was sent on August 5, 1955, to 281 
nonintegrated companies, including those covered on May 12. Sum- 
maries of the replies and related correspondence are presented in 
appendixes A through E. 

Interrogatories were sent to the three domestic primary producers 
and the Aluminium Ltd. of Canada. Consultation and conferences 
occurred at different times with representatives of these companies 
and with individual nonintegrated users and trade association officials. 

Statistical data and records were obtained from the Department 
of Commerce, Office of Defense Mobilization, General Services 
Administration, and Department of the Interior. 

The subcommittee acknowledges with appreciation the cooperation 
of the primary producers and the Canadian aluminum company in 
working up a large body of data, and in accepting the burden placed 
during the summer upon some of their personnel. Officials of the 
Federal agencies were very cooperative in providing information re- 

uested. Particular appreciation is expressed to those in the General 
Services Administration, Office of Defense Mobilization, Bureau of 
Mines, and Aluminum and Magnesium Division of the Business and 
Defense Services Administration, Department of Commerce. 


Scope of inquiry 

This subcommittee report is based upon the hearings and the staff 
investigation. It is directed particularly toward those issues raised 
by the chairman at the opening of the hearings: 


We are holding these hearings because of the complaints received from small- 
business men in the aluminum industry that they cannot obtain the raw materials 
needed for fabricating. They protest against the unfair action of the primary 
producers of aluminum in retaining their product for their own use after satisfying 
the requirements of the stockpile. 

Whether the complaints are justified we do not yet know. We do know, 
however, that the problem posed is one of the most important in our free enterprise 
economy today—the problem of competition by the small independent business 
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with the fully integrated company which almost completely dominates its indus- 
try from the production of raw material to its final sale as an end product to the 
consumer. 


It appears that in the aluminum industry the primary producers are engaged 
also in fabricating aluminum products. Small independent fabricators with 
whom they are in competition are dependent upon them for their supply of the 
raw material they for fabricating purposes. 


In this respect, nonintegrated users assert that they are required to bear a 
disproportionate share of the defense burden because the producers who control 
the supply of raw material can and do satisfy their own competitive wants first 
from the inadequate supply remaining after meeting defense requirements. Some 
of the complainants state that unless they obtain immediate relief they will be 
forced to close their plants. 


Over the years, the aluminum production has lagged behind actual and potential 
demand. In 1937 the Department of Justice filed an antitrust action against 
ae for the purpose of eliminating monopolistic practices in the aluminum 
industry. 
For the same reason, the war surplus aluminum plants were disposed of by the 
Government to Reynolds and Kaiser in 1946 in order to add additional com- 
a. to the field and to assure an adequate supply of raw material bein 
urnished to independent fabricators. The Korean war provided the so-call 
first and second rounds of expansion in the aluminum industry which were designed 
to assure a sufficient quantity of the vital metal to American industry. Despite 
these actions, there are many who question whether the aluminum industry can 
presently be termed truly competitive and geared to furnish the Nation’s 


aluminum requirements, 

With reference to the position of small-business men in the aluminum 
industry and the extent to which competitive conditions exist, the 
subcommittee in its study and investigation specifically sought answers 
to the following questions: 

(1) In what sections of the aluminum industry today are the 
best economically justified opportunities for growth of small 
business? 

(2) What competitive or noncompetitive conditions now 
affect each of these sections of the industry? 

(3) If present conditions do not change, what would be the 
probable position of small business in the future? 

(4) What can be done to improve that position through policies 
of the integrated producers, through policies of the nonintegrated 
companies, and through Government policies? 

(5) Is any legislation desirable? 


II. Smauit Business in THE ALUMINUM INDUSTRY 
A. THE INDUSTRY SETTING 


Aluminum has enjoyed a climate of growth and new markets since 
World War II to a far greater degree than other major metals. From 
1939 to 1955, the industry increased in size about 10 times. Between 
1946 and 1955, the supply of aluminum in the United States rose 153 
percent. For cones: the noe in supply since 1946 was only 39 
percent. For steel, using the banner year 1953 instead of 1954, the 


growth was 67 percent, taking production as the indicator of supply. 
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Sources: Aluminum primary and secondary metal supply, see appendix table 1-A. Copper: Copper- 
base raw material supply (refined copper and scrap receipts) Department of Commerce, BDSA. Steel: 
ingots and castings produced, American Metal Market, Metal Statistics, 1955. 


Most of the increase in aluminum production was concentrated in 
the period from 1950 to 1955. In that period the aluminum supply 
rose by 80 percent as compared with 2 percent for copper, and 16 
percent for steel (again using 1950-53 for steel). 

The past 10 years may be described as the rediscovery of aluminum. 
The metal moved into almost all types of uses—onto rooftops, into 
typewriters, on corn silos, into fence posts, into foil strips between 
rows of crops to husband moisture from evaporation, into farmers’ 
irrigation pipe, into foil packages of precooked frozen foods, to name 
only a few out of the thousands of uses. In building construction 
alone uses were exploited so rapidly that this minor prewar customer 
soon used as much metal as the entire industry produced in 1939. 

The metal went into the typical forms of metallurgy: the wrought 
products such as rolled sheet, rod, bar, wire, and forgings; and foundry 
castings. Sheet alone became the largest volume product—about one- 
third of all products in weight. The ease of handling and other prop- 
erties particularly favored extrusions, squeezed like toothpaste through 
a die into complicated forms; rolling sheet further into foil : and forming 
castings rapidly and inexpensively within the closed chamber of a 
metal die. Today, about two-thirds of all the aluminum products 
move in wrought form, about one-fifth as castings, and a few percent 
as ingot to be destroyed, as in making steel (appendix table 1-B). At 
the final market resting places, aluminum has crossed through the 
entire economy ending up by weight distribution about as follows 
(Iron Age, April 21, 1955): 


Percen 

a is el ln ees nels phinciter veg dat 19 
ee ian aii ai eel ae whieawigntn ame aauema aoe oom 17 
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Electrical and. communication... ........- ...+--.-..--2-- ss 2-22 e eee il 
I Ri he el Bi he Linn a an blnneaghrn on simntaee 10 
Py IT SE IT ING ohn ow occ ncecns co enunwceenws 7 
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Both big business—represented by Alcoa, Reynolds, and Kaiser— 
and small business—represented by the processors or fabricators of 
aluminum—have made substantial and important contributions to 
this spectacular expansion and vitality in the aluminum industry. 

An important force in the advance of aluminum unquestionably has 
been the introduction of Reynolds and Kaiser as competitors to 
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Alcoa. There have been 3 primary producers instead of 1 engaged in 
market promotion and product development. By 1954, Kaiser and 
Reynolds were together spending annually more than $14 million on 
advertising, sales promotion, research, and product development. 
Alcoa advises that its expenditures are currently over $20 million a 
year. Each of the three companies, and the expanded competition 
within the United States from the Aluminum Ltd. of Canada in the 
sale of primary metal, acted as a spur to each other. 

Another factor in the expansion of the aluminum industry has been 
the modest price increase of aluminum over 15 years. This low 
aluminum price, coupled with periodic shortages of copper and steel, 
has given both the primary producers and the nonintegrated pro- 
cessors a powerful advantage in building up the aluminum market. 
Between 1939 and the end of 1955, the price of aluminum increased 
merely 13 percent, but prices of steel and zine more than doubled, 
and of copper and lead, more than tripled. 














Prices 
| 1955 (Dec | 

1939, cents | ; Increase, 

Metal per pound eefocaed percent 
Ribas Hle Gee ion oo so ic cicnticn cncdstccccounn 20 22.5 13 
DIE TERN CRU NIOE as oi on diic en dons cde ennssheesbanein 20 24.4 22 
Steel rerolling billets, Pittsburgh..................-....----.-- 1.5 3. 425 128 
pee gee MentrOletin, BUOW, WOE 6. 5 he coke eenanicinesenons! 11.1 43.0 287 
I, FEE OE tisitincnnh gunk niteibakik a ahdnnabn siakeniees 5.1 15.5 204 
Zinc, prime western slab, East St. Louis................----- 5.5 13.5 146 





Source: American Metal Market and Aluminum Producers. 


While this low price policy has had obvious advantages in the ability 
of aluminum to compete with other metals, it does not appear to be 
the product of free competitive conditions in the primary production 
of aluminum. The price of primary aluminum has not responded 
to supply and demand. Both Reynolds and Kaiser testified that 
they had felt at times that the price of aluminum had been too low 
(Richard S. Reynolds, Jr., hearings, pp. 243-244, and D. S. Rhoades, 
p. 314). They refrained nevertheless from raising their own prices 
at times when demand was greater than supply. That a higher price 
might have been obtained is shown by the fact that for most of the 

eriod between 1946 and 1955, the price of secondary ingot was 
hi ther than the price of primary pig (appendix, table 15). 
he Government has also played an important role in the expansion 
of the aluminum industry. The introduction of Kaiser and Reynolds 
as primary producers and their subsequent success would have been 
impossible without Government aid. However, the decision by the 
Government and the courts to introduce new and fully integrated 
competitors, such as Kaiser and Reynolds, necessarily fixed the basic 
structure of the. aluminum industry. Small-business men must be 
dependent upon a few large integrated producers who not only are 
their sole source of supply but are also their most powerful competitors. 

The importance of the function of small business is seen in the 
effect it has already had in bringing into the industry such advantages 
as lower prices for fabricated products where there is competition, 
the development of new products, and the expansion of aluminum 
markets. The Nation would necessarily lose many of these ad- 
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vantages if it were forced to depend exclusively upon the large in- 
tegrated producers. 


Distinction between the aluminum industry and the end-product makers 

During the 10 years, 1946 to 1955, the number of manufacturing 
users of aluminum and other light metals grew from around 4,500 to 
about 24,000, according to the magazine, Modern Metals. In 1951, 
they were estimated at 17,000. Nearly all of these are so-called 
nonintegrated users of aluminum in some form or other. 

They include auto manufacturers, aircraft manufacturers, makers 
of containers, appliances, equipment, and other products. The 
industrial breakdown given by Modern Metals is as follows: 





Number of 

plants 
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Th: SOCIO CURRIED I i as bs ne sina cieeddinareh en demek as 2, 430 
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§. Machinery and equipment. oi: .~ .. ... 5 2 oo se ee 2, 816 
6. Scientific and technical instruments- --_-~..._.....--.------------- 418 
7s) ENR SUNT BRR ak. ei cendicandsnendbiacdscqvmasénen 1, 668 
RR Oe RS rT Stee pamela ree 144 
a Te on oo ete eee en eam tains unwawamwac 6, 805 
TU: AEE ORaier PrN st es gua Jkase oeeeta ad 1, 816 
Joe” Staph wohl perkete ge (eared s ykee paper oe ion apne aay FPO genet ne pie eee sari 24, 084 


Source: The Light Metals Industry, survey by Modern Metals, Oct. 17, 1955. Figures include about 
400 duplicate listings of firms owning more than 1 plant. 


Some of these producers overlap as aluminum processors, making 
castings (automobile makers), or extrusions (window makers) or elec- 
trical wire. This classification also includes steel users, like the build- 
ing industry, the container industry (cans and drums), and the trans- 
portation industry (railroad cars). Likewise, it includes paper users 
(containers and packaging). 

This type of classification is similar to a classification of the tens of 
thousands of steel users in building construction who, with few excep- 
tions, are not in the steel-producing industry. In dealing with the 

roblems of competition and small business in steel, one does not 
include the building industry in the steel industry. Likewise in 
looking at competition and small business in aluminum, one must 
concentrate on the integrated and nonintegrated processors and 
sellers of aluminum metal who comprise the core of the industry. 
They are the sources of materials for all end-product makers except 
— who process some of their own aluminum needs in their own 

ants. 
: The Joint Committee on Defense Production in its report in 1953 
indicated that out of the 17,000 aluminum fabricators only 133 plus 
a relatively small number of foundries rely on the integrated pro- 
ducers for metal and compete with them. That committee observed 
that Jess than 7 percent of the shipments by the integrated producers 
were products competitive with some of the end-product makers who 
form the bulk of the 17,000 fabricators (Aluminum Expansion Pro- 
gram and Competition, H. Rept. No. 1, 83d Cong., 1st sess., Defense 

roduction Act Progress Report No. 24, Jan. 6, 1953, pp. 7-8). 

The integrated producers are the only ones who stretch throughout 
every stage of the industry. Every stage between them and the 
end-product makers in which a nonintegrated competitor exists, adds 
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that much competition. The least competition thus far has occurred 
at the earliest product stages, except in the case of secondary metal 
where the supply of scrap is too widely distributed for close control. 
Where competition has suddenly broken into an early stage, as in the 
case of the extruders within the past 5 years, the price effects have 
been dramatic. 

Most of the processors of aluminum qualify as small business under 
the standard of less than 500 employees, used in the Selective Service 
Act of 1948, and in some Government agency rulings (General Serv- 
ices Administration). They qualify under the policy of Congress 
stated in the Small Business Act of 1953 (sec. 203): 


* * * a small-business concern should be deemed to be one which is independently 
owned and operated and which is not dominant in the field of operation * * *, 


The present producers in comparison, range from Alcoa, With total 
assets and acne greater than Reynolds and Kaiser combined, 
down to the smallest, Kaiser, with total assets in 1954, after deprecia- 
tion, of $341 million, and about 14,000 employees. Aluminium, Ltd, 
of Canada, belongs in the list as the largest source of imports of primary 
aluminum into the United States. Anaconda joined the list in 
mid-1954 as a very small aluminum producer but one that brings 
along the assets of a major copper producer. 























. Total assets, 
yen mented Dee. 31, 1954 
(1054) (after depre- 
ciation) 
Millions 
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Source: Reports of aluminum companies to Subcommittee No. 3, and Moody’s Industrials. 


The smallness of the nonintegrated processors, compared to these 
giants, is indicated in answers to the subcommittee’s questionnaire of 
August 5, 1955. 

Ertruders—Of 39 reporting extruders, the largest employed 1,500 
workers; the smallest, 10; and 19 employed less than 100. The max- 
imum value of assets reported as utilized in aluminum operations was 
$10 million; the smallest $34,000 (appendix A-2),. 

Sheet, foul, forging and cable producers.—Of 23 reporting companies, 
the largest employed 884 workers, and the smallest, 6. The largest 
had total assets devoted to aluminum operations of $13.6 million, and 
the smallest $5,000 (appendix C). 

Secondary smelters.—The 25 reporting smelters included the largest 
in the industry. This firm has 456 workers. The smallest firm re- 
ported 3. The largest had total assets of $4,700,000, and the smallest,. 
$40,000 in aluminum operations (appendix B-2). 

Foundries.—The foundries represent the largest group of small busi- 
nesses in the aluminum industry. About 92 percent of some 2,500" 
independent companies are estimated as employing from 1 to 50 
persons according to a statement from the Non-Ferrous Founders’ 
Society to the subcommittee (statement by James W. Wolfe, executive: 
secretary, hearings, pt. I, p. 110). In 1947, the Bureau of the Census: 











SMALL BUSINESS AND THE ALUMINUM INDUSTRY 9 


incontse that half of the foundries employed less than 10 persons 
each. 

The competition with the integrated producers comes mainly from 
the wrought product makers in a variety of products such as sheet, 
foil, extrusions, wire, cable, and forgings. They buy their materials 
from the integrated producers either as primary metal, or as stock 
ready for rerolling, drawing, or forging. The smelters also find all 
three of the integrated producers competing with them for scrap and 
melted or reclaimed scrap, and find Reynolds and Alcoa competing 
to a limited extent in the sale of secondary metal. 

The foundries are end-product makers for themselves and others. 
They buy secondary ingot from the smelters and some primary ingot 
from the integrated producers. The price they pay for secondary is 
affected by competition between the integrated producers and the 
smelters for scrap, by toll and conversion deals, and by the periodic 
shortages of primary metal. Among the integrated producers, Alcoa 
is the only one engaged in the foundry business. 

The growth of nonintegrated wrought processors of primary metal, 
competing with the integrated producers in sheet, foil, extrusions, 
forgings, wire, and so forth, is shown by the fact that there were only 
about 12 such processors at the time Alcoa was the sole primary 
producer before World War II. By 1955, there were about 150. 
In addition, there has been some growth in the secondary smelting 
industry, and among the foundries and diecasters who based their 
business largely upon secondary ingot derived from scrap. They 
had, however, no greater relative share of the industry in 1955 than 
they had in 1945. 

The major products of the integrated producers with which the 
nonintegrated processors compete in varying degrees are shown in 
the following tabulation. Alcoa produces all 19 of the listed products, 
Reynolds 12 and Kaiser 8, indicating the divergent degrees of inte- 
gration and diversification of these companies. Every major product 
made by nonintegrated processors is also made by an integrated 
producer. This tabulation also suggests the ever-present possibility 
that Reynolds and Kaiser may ultimately achieve the same degree of 
diversification and integration as Alcoa. 


Major products of United States integrated aluminum producers, as of June 80, 1955' 





' 
Alcoa Kaiser Reynolds 
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1 Excluding cooking utensils, made by Alcoa and Reynolds. 
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Upward trend of the number of nonintegrated processors 


The number of nonintegrated processors in the aluminum industry 
has been increasing and is an indication of the growth of competition 


with the integrated producers. 
tabulation. 
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This is shown in the following 


Number of nonintegrated processors (companies) in the United States aluminum 
industry (excluding foundries) 


WROUGHT PRODUCT MAKERS 
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1 The Aluminum Industry: Letter from the Attorney General, 79th Cong., Ist sess., Doc. No. 94, Sept. 


19, 1945, pp. 7, 48. 
Sept. 21, 1945, p. 20. 

2 Aluminum Expansion Pr 
Joint Committee for Defense 
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2, 1953, 


Aluminum Plants and Facilities: Report of the Surplus Property Board to the Congress, 


tition, Defense Production Act aay sg Rept. No, 24, 
oduction, 83d Cong., Ist sess., H. Rept. No. 1, Jan. 


p. 10. 


3 Facts for Industry: September 1955, Bureau of the Census and BDSA, less deductions for integrated 


producers. 


4 Directory of rere ea Suppliers as of June 30, 1955: BDSA, Department of Commerce. 
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Secondary producers have increased from around 70 or 80 just 
before World War II to approximately 200 in 1955. These estimates 
include very small reclaimers of melted scrap and others who do not 
market foundry grades of ingot. In the same period, the wrought 
product makers grew from about 12 to about 143. In addition, those 
wrought product makers who operate their own facilities, making 
aluminum products to use in their own finished products, grew from 
less than a handful before World War II to around 33 in 1955. Prac- 
tically all of this growth has occurred since 1946, and much of it since 
the Korean war. 

Foundries producing aluminum castings have likewise increased, 
but many of them produce castings from other metals as well. There- 
fore, figures on the number of aluminum foundries have limited value. 
According to the Bureau of the Census, about 3,800 nonintegrated 
foundries in 1950 produced aluminum castings in any quantity. 
Those shipping more than 250,000 pounds were 1,643 foundries in 
1946 and 2,281 in 1950 (Facts for Industry, Nonferrous Castings, 
1950). 

Allowing for the probable growth since 1950 in this phase of the 
industry, the actual number of firms with foundries in 1955 may be 
about 4,000. Although this is notably a small-business type of in- 
dustry, it also includes mammoth operations such as the General 
Motors foundry, producing automotive transmission castings next to 
a Reynolds pig aluminum plant in Arkansas. 


Contributions to wider markets 


The increase in nonintegrated processors has necessarily expanded 
the aluminum markets. They have reached geographically into areas 
where they serve customers more rapidly and more flexibly than the 
centrally managed operations o1 the integrated producers. The 
thousands of local foundries have an obvious advantage over the 
integrated producers in providing local or regional sales engineering 
service to customers. The growth of the local foundries, in turn, is 
due historically to the secondary smelters and a network of thousands 
of dealers collecting scrap tor the smelters to alloy into secondary 
ingot. 

The rapidly growing group of extruders started less than 10 years 
ago when several aluminum windowmakers found they could save 
money and serve themselves more efficiently by making their own 
extrusions. This idea spread until a number of such extruders and 
others also sold extrusions in competition with the integrated pro- 
ducers. They reached thousands of building contractors and door 
and windowmakers with a speed beyond the ability of the integrated 
producers. Similar growth took place among the aluminum wire- 
makers helping to promote new markets for fence wire, nails, zippers, 
kitchen scrubbing pads, air filters, costume jewelry, and umbrella ribs, 


to name just a few products largely new to aluminum since World 
War II. 
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Contributions to product development 

The widening of the markets by the nonintegrated processors has 
simultaneously stimulated product developments and improvements, 
both by the integrated producers and others. This has been a two- 
way movement, in which the laboratories of the integrated producers 
have provided new products, new alloys, new finishes and new process- 
ing methods, and the nonintegrated producers have utilized some of 
these improvements for their own products, and originated some on 
their own. : 

Some everyday examples are taken from advertisements and news 
items in Modern Metals, July 1955: An Indiana aluminum extruder 
helped a manufacturer of sport boats in designing an attractive 
gunwale also serving as a handhold when putting the boat in or out of 
water. An Indiana aluminum wire maker helped sell aluminum 
electrical conductor for joining with copper wire by making a tin 
depositing flux that leaves.no corrosive residue. A foundry diecaster 
worked with a leading lawn mower manufacturer in designing the use 
of 34 diecast parts for a lightweight mower. A New York extruder 
devised technical improvements in TV antennas, expanding the de- 
mand for aluminum from extruders in general. A Connecticut brass 
product manufacturer moved into aluminum extrusions, using its 
technical experience to help customers in the design of aluminum 
products. A Pennsylvania foundry increased the efficiency of a 
customer’s electric motors through design of a cast aluminum alter- 
nator rotor; likewise, this company reduced by 44.5 percent the costs 
of a customer’s part by changing from a sand casting to a permanent 
mold casting. 

These illustrations are the everyday economic justification of more 
competition to the integrated producers from nonintegrated proc- 
essors. 

Contributions to lower prices 

The most obvious benefit from competition is in reduced prices to 
customers. ‘This is strikingly illustrated m those products claimed 
by the integrated producers to involve the greatest competition with 
them: powder for paint, and extrusions. For example, appendix 
table 12 illustrates that Alcoa’s price for most of its products has 
risen between 30 and 36 percent between January 1, 1949, and March 
1, 1955. But for the most common soft alloy extrusion used in the 
building construction industry and made by over 100 extruders, the 
price increase was only 10 percent. For aluminum powder, standard 
paste 205, the price increase was only 11 percent. 

On the other hand, some nonintegrated users have complained that 
the relatively lower price in areas where they are in competition with 
the primary producers is a discriminatory price set by the primary 
producers to retard or discourage the growth of competition. 
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In the case of the soft alloy extrusions, the subcommittee received 
12 objections from extruders to the narrowing spread between the 
price of the material they buy, extrusion billet, and the extrusions 
they sell (appendix A-2). Two extruders supplied considerable details 
and price histories (appendix A-3). They point out that the price 
spread narrowed and squeezed their profits on the soft alloys they 
make, but not on the hard alloys which are used largely in the aircraft 
and transportation industry. The hard alloys are made by the inte- 
grated producers and by few nonintegrated extruders. One extruder 
alleged that the narrowing spread was intended to discourage the 
expansion of competition with Alcoa. The reply from Alcoa (appendix 
A-3) attributed the shrinking spread:to the need to stay in the extru- 
sion business. 


B. MARKET POSITION OF INTEGRATED PRODUCERS 


Although the nonintegrated processors have grown in number, they 
have declined in relative strength. This is shown by the relative 
gain in control of market supply by the integrated producers. 

The total United States aluminum supply available for market and 
stockpile since 1946 has consisted of primary metal (produced, im- 
ported, and drawn from World War II Government stocks), and 
secondary metal recovered from scrap, both domestic and imported 
Cees table 1-A). The domestic integrated producers acquired 
and disposed of 74 percent of this supply in 1946, 79 percent in 1950, 
and 80 percent in the first 6 months of 1955. The nonintegrated 
processors had available in the first instance the balance of the supply, 
26 percent in 1946 and less than 20 percent in the first 6 neds of 
1955 (appendix, table 2). It should be noted, however, that the 
above figures do not reflect the fact that in many periods of surplus 
such as 1954, the primary producers were willing but unable to sell 
available metal to nonintegrated users, and, therefore, sold such 
surplus to the stockpile. 

t the next stage of redistribution of the total metal supply, the 
integrated producers sold in primary form to competing nonintegrated 
processors during the years 1946-55 between 11 and 15 percent, the 
proportion showing no clear trend over the period (appendix, table 
9-A). ; 
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[Millions of pounds] 
United States Total primary 
Share of balance of United |primary producers} and seco 
States supply to non- | sales of primary supply to non- 
integrated users metal to non- integrated 
integrated users 
United reo 
he AT batt 
primary) y+ ary 
Year | States | pro- ‘Sue metal Sales of Percent 
supply!) ducers | on bee reported of 
supply | SPP!Y recovered © eee’ United Percent 
Total; fomold | tonon- |Amounts| States |,mount| ,° 
| and new integrated primary total 
} scrap users b produc- United 
by non- | Ganade? ers States 
i integrated supply supply 
| users 3 
| ' 
(a) (b) | (c) (d) (e) ( (g) (g)+(b) | (d)+(e) 
1946... 1,716| 1,277| 439) 399 | 396 3| 173 | 572 33 
1947_.... 1,994 1,517 | 477 534 533 1 186 12 720 36 
1948__.... 2,146| 1,659; 487; 429 389 40 210 13 639 30 
1949_____ 1,796 | 1,485 | 311 258 239 19 168 ll 426 24 
1950. .... 2, 401 1, 903 | 495 425 360 65 263 14) — 688 20 
1951_.... 2, 541 1, 958 | 583 | 557 441 116 239 12 796 31 
1952. .... 2, 804 2, 199 | 605 621 470 151 327 15 948 34 
1953....- 3,891 | 3,051 | S40) 776 527 249 381 | 122; 1,187 30 
1954_..__ 4, 032 3,299| 73 694 460 234 380 12] 1,074 27 
| | 























1 From appendix table 2. Note that primary producers supply includes in most years a small unknown 
amount of purchased secondary ingot obtained partly from nonintegrated smelters in the United States 
and therefore duplicated in the total of col. (e). These purchases were so small in comparison with the 
total supply of the primary producers that they have a negligible effect upon the comparison in this table 
except possibly for 1947 and 1948. Melted ai tserap was purchased by primary producers from converters 
classified by the Bureau of Mines as secondary smelters. Total purchased secondary ingot by primary 
— including both imported melted scrap and domestic melted scrap, was as follows (millions of 
pounds): 


BD tiiens ollinite-ainntlnn nee 10 EET Ree eee 20 PRs brntrchineranincies 8 
a, fe SERA IEE 110 WON Shecsthisdhobenesee 28 Reich icuntseatdantccune 11 
a) PROT ey eee a 44 EDDA. tab bie ssn nddensad 6 BOON ck ay ctincnedoensee 8 


2? Column (d@) isan approximate estimate. Figures would be identical with col. (¢) except for: 

(a) Small amounts of melted scrap imported by nonintegrated users eccluded from col. (d) because 
not reported in sufficient detail by the Bureau of Mines; likewise, small amounts of primary metal 
imported by nonintegrated users from countries other than Canada excluded from col. (d). 

(0) Significant amounts of imports for the Government stockpile in 1953 and 1954 included in total 

supply of col. (ce). 

6) Small amounts of secondary metal purchased by primary producers from secondary smelters 

included in col. (b). 

3 Reported by Bureau of Mines as recovered by independent secondary smelters, reclaimers and others, 
excluding primary producers and fabricators. The Bureau of Mines reported that purchased scrap consump- 
tion by the independent fabricators was known to berelatively small. Dataare given in appendix table 9-B. 

‘ x orga by Aluminium Ltd., to Subcommittee No. 3. Actual deliveries differ slightly from sales in 
each year. 

& From appendix table 7. 


Over the 10 years, Kaiser and Reynolds steadily increased the pro- 
portion of their respective metal supplies sold to the nonintegrated 
processors. This would seem to be attributable in part to the fact 
that Kaiser and Reynolds did not then possess the fabricating facilities 
they now own. The Aluminium Ltd. of Canada constantly increased 
its shipments to nonintegrated users in this country. It should be 
noted that this company testified that the sale of primary metal was 
its principal business (appendix, table 9—A). 

The integrated producers make less profits on the sale of primary 
metal than from their fabricating facilities. It may be to their ad- 
vantage, therefore, to a limited extent to offer to toll or convert 
primary metal owned or purchased by their customers. Under a toll 
arrangement, the customer brings or leaves his primary metal with 
the integrated producer, pays a toll charge, and receives an equivalent 
amount of semifabricated metal. Under a conversion arrangement, 
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a purchase is made where the customer sells the primary metal with 
an agreement to buy back an equivalent amount of metal converted 
into semifabricated form. Strictly, tolls and conversions apply to 
specific alloys supplied by the customer and returned. However, the 
producers may take metal of one alloy or purity and supply a different 
grade in another form. 

Although at a given time, an integrated producer may alone be able 
to produce the particular alloy or shape desired by a customer because 
& nonintegrated processor may not have the facilities to make the 
product, it is clear that tolls and conversions tend to maintain or 
increase the position of the integrated producers and to limit the oppor- 
tunities of the nonintegrated processors to make the particular prod- 
uct. rene. $ in a time of shoctage it tends to restrict the growth of 
nonintegrated processors. The direct purchase of primary metal by 
an integrated producer may serve to hinder the growth of the non- 
integrated processes, particularly in times of shortages. When the 
integrated producers also acquire secondary metal or scrap, they 
caused the same results. 

The collective effects of these acquisitions of both primary and 
secondary metal from 1946 through 1954 are as follows: 


Sales of primary aluminum and acquisition of primary aluminum 


‘ {Millions of pounds] 





Alcoa | Kaiser Reynolds 
| 





j | | 
1946-50 | 1951-54 | 1946-50 | 1951-54 | 1946-50 | 1951-54 
| 





Sales of primary metal to domestic nonintegrated users_| 802 | 456 64 401 | 134 | 476 
Acquisitions of primary metal by purchase, tolls, and | } | 
0 RS Ret SECIS MONET LI: | 819 Sl} 75 168 | 185 | 138 


Percentage, acquisitions to sales. .........-.....---... 102 | 112 117 | 42 138 | 29 





Source: Appendix table 8. 


When secondary metal acquisitions are added to primary acquisi- 
tions, the same picture appears: 


Sales of primary aluminum and acquisition of primary and secondary aluminum 


[Millions of pounds] 


| i 
Alcoa | Kaiser Reynolds 














| 1946-50 1951-54 | 1946-50 | 1951-54 1946-50 | 1951-54 
| 





| j | | 
Sales of primary metal to domestic nonintegrated wn’ 802 } 456 | 64 | 401 | 134 | 476 
Acquisitions of primary and secondary metal by pur- | | | | | 
chase, tolls, and conversions. ............--...---...| 1,390 901 | 147} 341 448 | 289 
Percentage, acquisitions to sales................-.--.--. | 174 


198 | 230 | 85 | 335 | 61 
| | 





Source: Appendix table 8. 


Trends among the nonintegrated processors, 1950-54. 

While the nonintegrated processors as a whole have obtained a 
declining proportion of the expanding aluminum supply in the past 
10 years, some individual groups have declined more than others, 
and some have forged ahead of the trend, even ahead of the growth 
of the integrated producers. 
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The relatively declining groups have been the secondary smelters 
and the foundries who use 80 percent or more of their requirements 
in the form of secondary metal. The relatively advancing groups 
have been the producers of sheet and plate, foil, and extruded shapes 
and tubing. There has been no clear trend for the producers of 
powder, flake and paste, wire and covered cable, and alumjnum 
cable steel reinforced (ACSR), and bare cable. 

The most favorable appearing but inadequate data show the per- 
centage increases in production, or in acquired metal supply, or in 
shipments of the different groups in the industry. Such figures show 
that all sections of the industry grew except one field—wire and cov- 
ered cable produced by the integrated producers. 

The following tabulation merely brings into sharper focus the broad 
view of the growth in supply and production of primary and secondary 
aluminum. The integrated producers between 1950 and 1954 produced 
104 percent more primary metal. The smelters and reclaimers also 
expanded, but by only 23 percent in the output of secondary. 

The integrated producers increased their supply of aluminum 
initially by 73 percent; the nonintegrated processors by 63 percent. 
After adjusting for the sale of primary metal to the nonintegrated 
processors by the integrated producers, the three companies increased 
their remaining supply over the period by 63 percent, and their non- 
integrated competitors by 57 percent. 


Supply and production, primary and secondary aluminum 








Percentage 
increase, Reference 
1950-54 
Integrated producers: 
ER IE UNG. ois ince bacdrca nieces tunedinecucccosaans 104 | Appendix table 1-A. 
Total aluminum supply initially acquired by production, pur- 73 | Appendix table 2. 
chase, tolls, and conversions. 
Total aluminum supply after resale of primary metal to non- 78 | Appendix table 9-A. 
tegrated users. 
Nonintegrated processors: 
Total aluminum supply initially acquired, secondary and im- 63 Do. 
ported primary. 
Total aluminum supply after purchases of primary metal from 57 Do. 
integrated producers. 
Secondary ingot produced by smelters and reclaimers_............- 23 | Appendix table 11. 











Following the redistribution of primary and secondary aluminum 
among the various semifabricating processors, a different pattern 
appeared. The nonintegrated competitors did better, percentagewise, 
in most products between 1950 and 1954 than the integrated producers. 
They increased their output of all products and exceeded the rate of 
increase of the integrated producers in everything but powder, flake, 
and paste, and in certain products not shown in the tabulation in 
ak the integrated producers have little or no competition, including 


rolled rod, bar, and structural shapes, 
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Percentage increase in shipments, 1950-54 











grated grated 
Product pro- proc- Reference 
ducers essors 
ca ircecVacecacackienncumitapientencdsocdinasecs 1 40 | Appendix table 14. 
R RROD CNR a. 2 his 3 in dss eens 11 12 Do. - 
41 65 Do. 
68 34 Do. 
1—4 112 Do 
26 175 Do. 
All above ce, ETE OSS AIEEE Re AL Erie s SIRS eee erase 5 8 97 Do. 
pments, all castings. .........-...-.-.:...--.---.--- @) 15 Apeonets table 
Foundry shipments, die castings. .................-...-.-...---- (®) 47 Do. 














1 Percen change from 1952 to 1954. Data for 1950 not available. 
2 Not available, 


Nearly all of the sheet and plate was made by the integrated produ- 
cers in 1950. Between 1950 and 1954, their oe dropped very 
little from 96 to 93. In so concentrated a section of the industry, a 
small growth of shipments by the nonintegrated producers looks very 
large percentagewise. In this case, sheet and plate is the largest prod- 
uct class, comprising about one-third of all shipments to consumers in 
the industry. 


Shipments of aluminum mill shapes vy en and nonintegrated producers, 
1 







































































{Percent of totals] 
Ist 2d | Ist 6 
Mill shapes 1950 1952 1953 1954 {quarter,|quarter,/months, 
1955 1955 1955 
Sheet and plate.................. daginabbanday 100 100 100 100 100 100 100 
Integrated producers.............----.-.- 96 95 4 4 93 93 93 
Nonintegrated producers..........- aaene 4 5 6 6 7 7 7 
Wee ee ee 100} 100; 100| 100} 100] 100 100 
Integrated producers................-...- 73 68 69 69 69 69 69 
Nonintegrated producers............-.... 27 32 31 31 31 31 31 
Wire and covered cable... ............--... _ « 100 100 100 100 100 100 
In ted producers._............--.---. @) 61 60 57 62 57 60 
Nonintegrated producers._........--..-.. 1) 39 40 43 38 43 40 
ACSR and bare cable.............-......--.. 100 100 100 100 100 100 100 
Integrated producefs_.................... 76 73 72 75 7 77 77 
Nonintegrated producers.......--.......- 24 27 28 25 23 23 23 
Extruded shapes and drawn tubing-......... 100 100 100 100 100 100 100 
Integrated producers. .......-...-..-.-.-.. 65 60 57 47 7 46 46 
Nonintegrated producers_........-....... 35 40 43 53 53 & 54 
Powder, flake and paste.....................-. 100 100 100 100 100 100 100 
a ot no | A RES ap nae 74 62 55 58 M4 75 80 
Nonintegrated producers...........-..... 26 38 45 42 16 25 20 
1 Not available, 


Source: Aluminum and Magnesium Division, BDSA, Department of Commerce and reports of aluminum 
producers to Subcommittee No. 3. See appendix table 14. 


TSLLS) wm La! 
{ete rn 
* 28 © Ges +e 
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The foundries as a whole have not improved their relative position 
in the entire industry. Out of all shipments of aluminum products to 
consumers in 1950, castings, including Alcoa’s relatively small con- 
tribution, amounted to 23 percent (appendix table 1-B). In 1954, 
the proportion was 22 percent. A technological revolution has been 
occurring in the foundry industry, with the shift away from sand and 
other castings toward diecastings. These are made by pouring 
molten metal into a closed die chamber, then rapidly ejecting the 
casting. In 1946, diecastings were below one-fifth of all shipments of 
castings, but in 1954, they were nearly two-fifths. In this shift, 
however, the foundries have not gained as a group compared to the 
rest of the industry. 

When the Government allocated metal during the Korean war from 
late 1950 to mid-1953, it protected small and new businesses to some 
extent. In that period, every group of nonintegrated producers 
except the foundries gained in their percentage shares of their respec- 
tive sections of the industry. 


Sheet and plate producers__ ..----_--- Up from 4 to 5 percent of shipments. 
Fail Hrcewmeere . 2s Le see Up from 27 to 32 percent of shipments. 
ACSR and bare cable producers ------_- Up from 24 to 27 percent of shipments, 


Extruded shapes and drawn tubing Up from 35 to 40 percent of shipments. 
producers. 


Powder, flake, and paste producers..... Up from 26 to 38 percent of shipments. 


With the removal of Government controls, 3 of the groups of 
small processors lost position, 2 gained but little, and only the ex- 
truders gained substantially. The changes from 1952 to 1954 or 
1955 were as follows: 


Sheet and plate producers_—.._.---..-- Up from 5 to 7 percent. 

Pep IUONONTE oe. co otnduw nae Down from 32 to 31 percent. 

Wire and covered cable producers - - - - - Up from 39 to 43 and down to 40 percent. 
ACSR and bare cable producers - - - - -- Down from 27 to 25 and 23 percent. 


Extruded shapes and drawn tubing Up from 40 to 54 percent. 
producers, 


Powder, flake, and paste producers._... Up — 38 to 42 and down to 20 per- 
cent. 

The National Production Authority (NPA) gave consideration to 
nonintegrated fabricators and the entire flow of aluminum from the 
integrated producers, recognizing that— 

Each prefers to manufacture high-profit items (sheet, cable, extrusions, fine 
wire, foil) rather than sell production in pig and ingot products or in semifabri- 
eated forms for further finishing by nonintegrated producers. (Aluminum and 
Magnesium, Historical Reports on Defense Production, Rept. No. 26, Depart- 
ment of Commerce, National Production Authority, p. 51.) 

The NPA took various actions to protect the smaller processors. 
It prohibited toll conversions of scrap with some exceptions. It 
ordered the redistribution of Canadian imports from fabricators to 
foundries which were closed down for lack of metal, and induced inte- 
grated producers to help small foundries with pig and ingot, “reducing 
their pipelines” (i. e., working inventories) to do so (ibid., p. 54). 

In the metal industries, aluminum has the greatest concentration, 
as shown by the following figures: 
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Production in the United States by the 3 largest producers of primary metals, 














1953 or 1964 
faa 4 ee. Total out- 
Metal Year ut, 3 put short 
t of com- tons 

producers |  Panies 
a OBS ES GES SRR Oe COTM eS 1954 100 3 1, 461, 000 
Cop) pe mi Ata origin. 1953 71 8 _ 000 
refi vfined, primary origin. 1953 93 5 467, 891 
Ti eae m | 8] 2] qoeet 
Steel, ingots and castings... ninisnesandeaeniadl PRE Oe 1954 55 391 | 89, 608, 321 

















Source: Bureau of Mines report to Subcommittee No. 3. 


The secondary aluminum industry has a much smaller number of 
smelters in relation to output than copper, lead, and zine. Only 


secondary lead shows a greater proportion of output by the three 
largest secondary smelters. 


Production in the United States by the 3 largest producers of secondary metals, 
1953 or 1954 








Percent- 
Total Total out- 
} age out- 
Metal Year put of 3 — put — 
souiieeibs panies 
| 
Aluminum, secondary, as metals, alloys, and in chemicals.; 1954 1 36 2105 3 292, 041 
ape. a secondary as metal and in alloys_................ 1953 14 800 958, 
secondary as metal and in alloys.......-..........| 1053 51 800 486, 737 
Zinc, secondary in chemicals, alloys and as metal._....... 1953 13 1, 030 294, 

















i ‘eae two integrated 


producers 
2 On list of Bureau of Mines. Excludes possibly 45 to 95 very small smelters consuming not over 100 tons 
per — of aluminum-base scrap 
evised. 


Source: Bureau of Mines. 


In semifabricated metal products, the following tabulation shows 
that every major category of aluminum is more concentrated among 
the integrated producers than in copper, iron, and steel. Data are 
not available for lead and zinc. For example, i in aluminum sheet and 
plate, the three integrated producers contributed 94 percent of the 
shipments in 1954. In copper sheet, plate, and other flat products, 
6 integrated producers contributed only 68 percent of the shipments. 
Where there were 16 nonintegrated producers of aluminum sheet and 
plate with only 6 percent of the shipments, there were 29 in copper 
sheet and plate with 32 percent of the shipments. 
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Shipments in the United States by integrated producers of various semifabricated 
metal products, 1963 or 1954 














Integrated Nonintegrated 
producers ! producers ! 
; Total ship- 
Metal and product Year ments Num- |Percent) Num- |Percent 
ber of | of total} ber of | of total 
pro- | ship- pro- ship- 
ducers | ments | ducers | ments 
Aluminum 
a on Bin ccnne dtkcosecnends pounds..| 1954 [1, 057, 485, 000 3 m4 16 6 
ie ee a Ae ae do....| 1954 151, 598, 000 3 69 9 31 
Wire and covered cable............... do....| 1954 72, 251, 000 3 57 44 43 
ACSR and bare cable... ...-..:...... do-. 1954 147, 166, 000 3 75 12 25 
Extruded shapes oe drawn tubing. .do....|. 1054 623, 248, 000 3 47 80 53 
Powder, flake, and paste............- do....| 1954 46, 909, 000 2 58 7 42 
DO iiss. cs drleidbdteashakibidnnks QBitilectsious 3 1,998,657,000 3 ee i) 
NE nen dhievisssncyasaudcbucnsnbeuseue 1954 625, 000, 000 1 9 0) 9 
big = peeteat: 
, Sheet, strip, plate and rolis...pounds..| 1953 907, 881, 000 6 68 32 
Other brass mil! products. _.......... do....| 1953 1, 437, 757, 000 9 57 61 43 
Copper wire mill products............do....| 1953 /1,394, 631,000 6 43 175 57 
Iron and steel products: 
Fiat rolled Fsteel products. ............ tons..| 1952 32, 214, 000 44 97 43 3 
Other steel mill products. ...........- do....}| 1952 35, 913, 000 44 81 43 19 
Foundry products °..............-.... do....} 1054 13, 535, 000 $22 24 | 2,499 776 























i Integrated producers of aluminum and copper produce primary metal. Integrated producers of stee! 
produce ingots. Integrated producers of foundry products produce pig iron. Nonintegrated producers of 
aluminum products exclude captive companies, ysing most or all of their aluminum for end products. In 

1954 these included 6 producing sheete 1, ire. 1, foil; and 23, extrusions or tubing. 


2 Includes double counting of weight of reroll sheet stoc shipped to nonintegrated producers of foil, 
reflected in foil shipments and in sheet shipments. 


oat on production by Alcoa reported to Subcommittee No.3. Kaiser and Reynolds do not produce 
cas 


gs 
4 Over 3,800. Based on U. 8. Census report for 1950. 
§ Gray iron castings, malleable iron castings and steel castings. 
® These producers also produce pig iron na wrought products. 
™ None on these producers produce pig iron or wrought products. 


Source: Department of Commerce, and reports of alaminum producers to Subcommittee No. 3. 


The record shows since 1950 an increased output by different groups 
of nonintegrated aluminum processors, accompanied in most cases 
by little or no change in their relative position in the industry, and 
by a relative decline in the case of the smelters. The extruders are 
the exception, showing outstanding growth. 


Til. Tue SuHortrace or 1955 
A. COMPLAINTS 


The complaints and related statements made to the subcommittee 
during 1955 consist of letters directly received or referred by various 
Congressmen, testimony at the hearings, and answers to questionnaires 
dated May 12 and August 5. 

Because the first serious complaints of shortages were from 
extruders, smelters, foundries end: diecasters, a questionnaire was 


sent on May 12 to members of these groups. 

After the subcommittee hearings in May and June, another question- 
naire was sent to review the experiences of the first 6 months, and also 
included users of semifabricated metal. This was sent August 5 to 
281 companies. A copy appears at the end of appendix A-2. 
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Replies came from 40 percent of the May 12 mailing and 36 percent 
of the August 5 mailing, as follows: 




















May 12 August 5 
Replies Replies 
Mailed Mailed 
Number } Percent Number | Percent 
QM boost Cee eudedeus sets tae Peebo a deeeee 182 72 40 281 97 36 
VME ito2 5... dagheme~stian bua tpudedesoen 73 36 49 98 39 40 
RAEI Re BEATE SE Samay 86 26 30 86 25 29 
Foundries and die casters purchasing and melting 

aluminum QOD... soo os 5500 6 ies ees 23 10 43 23 10 43 
Sheet, foil, forgings, wire and cable producers. .._.|........}..-......-|--.----- 74 23 31 





























A summary of complaints and related correspondence appears in 

appendixes through E. 

efore evaluating these classes of complaints, it is desirable to 
pane some of the origins in the 1954 period of abundant aluminum 
supply. 

Khe first three quarters of 1954 were a period of great aluminum 
surplus, reversing the sellers’ market of 1953. During the mild 
business recession early in 1954, there was a conscious effort throughout 
many industries—not only aluminum—to reduce inventories. Ship- 
ments of aluminum products to consumers dropped from 1953 levels 
while the total United States supply of aluminum increased. About 
25 percent of the United States supply, over 1 billion pounds, did not 

o to consumers (appendix table 1—B) because of the lack of demand. 

he surplus went to the Nation’s stockpile. Alcoa, Kaiser, and 
Reynolds for the first time felt the need to use their rights under the 
supply contracts to offer metal to the Government in addition to the 
regular stockpile purchases. These offers and “‘puts’’ were made io the 
second and third quarters of 1954 and were negotiated into regular 
Government purchases. They exceeded 100 million pounds. 

Another indication of surplus market conditions appeared when 
the price of secondary aluminum did not rise for nearly all of 1954 
despite the largest exports of scrap on record. That year 78 million 
pounds of scrap were exported, 9 times the amount of the previous 
year, and far more than all the scrap exports back to 1939 (appendix 
table 10—E). 

During 1954 nonintegrated processors were given assurances that 
prospects for a plentiful supply of aluminum was good. On Febru- 
ary 23, 1954, the GSA announced that primary producers would 
offer in the first quarter 70 million pounds to. nonintegrated users, 
or about 90 percent more than the contracts required. In June 
GSA announced that in the second quarter almost 80 million pounds 
would be supplied to nonintegrated users, and that there had been 
no instances in the last 6 months in which nonintegrated users had 
advised that metal was not available. ‘The GSA release of Septem- 
ber 10, 1954, announced that not less than 63 million pounds would 
be made available to nonintegrated users, and that greater quantities 
were available according to the integrated producers. GSA also 
stated that in the previous 9 months there were no instances in which 
nonintegrated users advised that they could not obtain metal. Along 








ft 
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with this optimism from the GSA, the ODM had announced on 
August 19, 1954, the discontinuance of the Government’s third alu- 
minum expansion program of 200,000 tons per year. The reasons 
given included an improved supply outlook and reduced military needs. 

On October 14, 1954, the chief of the ODM Light Metals Division, 
Edwin A. Harris, spoke to the Aluminum Extruders Council at 
Washington, D.C. His concluding statement was: 

After extending the present projections of 1955 metal supply from all sources 
and deducting a planned requirements for national defense—including 
both the direct military take and the planned stockpile procurement program— 
I believe there will remain an ample supply adequate to meet all foreseeable de- 
mand of even a vigorous and expanding industry such as yours. With no real 
squeeze on available metal, the independent fabricator should face no major 

roblem in supply in obtaining the metal he needs to operate his business. It is 
or that reason that I said earlier in this talk that the outlook for the availability 
of metal to the industry and to the independent fabricator in the coming year 
appears very favorable, regardless of the fact that the major portion of the third 
round expansion is not to be completed at this time. 

Statements of the primary producers also encouraged the inde- 
pendent extruders into believing that the supply outlook justified 
expansion. 

Jarl Extrusions, Inc., of Rochester, N. Y. testified that because of 
these assurances ordered a second press in October 1954 (hearings, 
pt. I, p. 70). According to witness Widing, Reynolds tried to sell ex- 
trusion billet in 1954 to Jarl Extrusions, sent three technical men to 
help on production problems, and then did not accept orders placed in 
January and February 1955. He further testified that Kaiser sold 
extrusion billets to Jarl in 1953 and 1954, worked with Jarl on pro- 
duction problems, and then did not acknowledge orders placed in 
February 1955, for delivery in later months, but did accept one small 
order for March delivery. 

Witness Doyle M. May, of May, Inc., extruders of Houston, Tex., 
stated that he ordered a second extrusion press in 1954 on the basis 
of Kaiser’s offer of 500,000 pounds of metal for each of the last 7 
months of 1955. But now he found in turn that Alcoa and Alcan 
promised no additional metal after September 1955 (hearings, pt. I, 

. 82). 
‘ Witness Richard Pickens of the Texas Aluminum Co., Dallas, Tex., 
ordered a second extrusion press in November 1954, and contended 
that he was assured metal by Alcoa, Kaiser, and Reynolds when he 
planned this expansion (hearings, pt. I, p. 93). 

Witness Robert Katz, Badger Aluminum Extrusions, Brooklyn, 
N. Y., stated that he installed an additional extrusion press because 
the integrated producers in 1954 led him to believe that sufficient 
metal would be available (hearings, p. 140). 

Other extruders reported similar experiences. One wrote: 


We were assured (by Alcoa early in 1954) that the possibility of a future alumi- 
num shortage was not in the picture. 


Another wrote: 


We entered the aluminum extrusion industry early in 1954 * * * spent the 
first half experimenting with this press * * * during that time, we were being 
courted by the four aluminum sieaianies * * *, Up until the middle of February 
1955, the four aluminum producers were actively soliciting our business. * * * 
Then all of a sudden overnight there was none (appendix A-1). 








SMALL BUSINESS AND THE ALUMINUM INDUSTRY 23 


The integrated producers testified that their salesmen encouraged 
extruders in 1954, but they pointed out to the staff that some ex- 
truders who ordered presses did not sign supply contracts for alumi- 
num. If there were individual inequities, according to Kaiser, they 
were due to the tremendous number of subsequent orders for metal 
(Rhoades, hearings, pt. I, p. 292). 

All producers held that they were supplying more primary metal to 
nonintegrated users than they did in 1954. The data supplied by 
them and the Department of Commerce supported their position. 
Compared to their average monthly supplies of primary and scrap 
metal in 1954, both the nonintegrated processors and the smelters 
were better off for the entire first 6 months for 1955, the period for 
which the subcommittee assembled figures: 


Monthly-sales of primary metal to domestic nonintegrated processors by primary 

















producers 
[Millions of pounds] 

l | 
| Total | Alean | Alcoa | Kaiser | Reynolds 

| 

| 

Average monthly sales, 1954. .....-.......-.-.--.-..- | 51.4 | 19.8 9.5 | 11.3} 10.8 
sete <Resaiete £257 So OAS Ree: 4.5, 229! 11.0| 168] 13.8 
OO PEEPLES EEE LEE LORE 62.0 | 16.1 | 13.0 18.9 | 14.0 
nh, RS TEE Pe 72.6 | 23.5 | 14.0 | 18.3 | 16.8 
BE. eikvi abenictasnenuh qhekdinea btinidenen ge SS 19.3 | 19.0 | 17.5 | 14.9 
nN RETR Se aE IIE Se DE € RLS SRO? Sh SP SEAS | 77.0 19.5 | 25.0 | 18.0 j 14.5 
pS it LRG RE: SPRY 75. 4 | 18.5 | 24.0 | 17.1 | 15.8 
Average, 6 Months.................-..--.--- | m2! 09] 17.7 17.8 | 14.8 
Average, 6 months, corrected !_............-- | 69.5 | | | 14.1 





1 Corrected for small shipments made by Reynolds for account of Alcan. 


Source: Appendix table 8 and supporting reports from primary producers. Excludes reported toll and 
conversion metal. 


The sales of primary metal by the primary producers averaged in 
the first 6 months of 1955 69.5 million pounds per month as compared 
to 51.4 million in 1954. The secondary smelters obtained a monthly 
average of 57 million pounds of scrap during the first 6 months of 1955 
as compared to an average for 1954 of 45 million pounds (appendix 
table 10-C). 

At the same time, the nonintegrated extruders, the most vocal 
group complaining of shortages, were shipping their products at a 
rate 25 to 50 percent higher than in 1954. That year their quarterly 
rate of shipments of extrusions and drawn tubing averaged a little 
under 70 million pounds. During the first quarter of 1955 they 
shipped over 89 million pounds, and in the second quarter about 107 
million pounds (appendix table 14). The customers of the smelters, 
the foundries, and diecasters, were likewise shipping well ahead of 
1954 levels, collectively at a rate about one-third higher. Those 
shipping castings for sale (as distinct from the foundries which 
shipped for their own use) were also about one-third ahead of 1954. 
They shipped about 163 million pounds in each of the first two quarters 
of 1955, as against a quarterly average of 120 million pounds in 1954 
(Facts for Industry, Department of Commerce). 
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Consistent with these facts were the returns to the questionnaires 
to the subcommittee. The summaries of these returns in appendixes 
A through D, indicate the following: 

(1) The majority of reporting extruders obtained in the first 6 
months of 1955 as much or more metal as in any comparable period 
in 1954. Fifteen out of thirty-nine reported obtaining less metal 
(appendixes A~1 and A-2). 

(2) The reporting foundries and diecasters obtained as much metal 
in the first months of 1955 as compared with their best 6 months in 
1954 (appendix D). 

(3) The majority of reporting smelters obtained more scrap and 
more primary metal in the first 6 months of 1955 than in the best 6 
months of 1954. Six out of twenty-three wanted more but obtained 
less scrap, and 6 out of 15 wanted more but obtained less primary 
metal (appendix B—1 and B-2). 

(4) The users of semifabricated stock for further fabrication had 
the least difficulty; 18 out of 19 reported obtaining as much or more 
metal in the first 6 months of 1955 as in the best 6 months of 1954, 
and only 1 reported less (appendix C). 


B. ISSUES RAISED BY THE SHORTAGE 


Despite the fact nonintegrated processors received more primary 
and secondary metal in the first half of 1955 than they purchased for 
any comparable time in 1954, their complaints raised a number of 
issues. 


Did nonintegrated users get full benefit from stockpile relief? 

The ODM reduced its stockpile acquisitions drastically during 
1955. According to the press release of January 2, 1956, of the 
Department of the Interior, 800 million pounds were scheduled for 
stockpile delivery during 1955 but only 250 million pounds were 
acquired. This was exclusive of a much smaller amount of high cost 
aluminum produced for stockpile at the Badin and Massena plants of 
Alcoa under a special contract expiring in 1955. On February 16, 
ODM Administrator Flemming agreed to defer 50 million pounds 
from the first quarter purchase schedule of 200 million pounds. 
This reduction was enlarged to 150 million pounds for the first 6 
months in an ODM announcement on March 23. (The above occurred 
prior to the date of the committee’s first public hearing.) The full 
quota of 200 million pounds for the third quarter was indefinitely de- 
ferred by announcement of June 16; and at the same time, delivery 
of the 50 million pounds scheduled by August 31 was deferred until 
October 31. On September 13, the fourth quarter schedule was cut 
from 200 million to 50 million pounds, the balance being deferred. 

The ODM announced on November 9 that it would make no calls 
during the first half of 1956 and again deferred until April 30, 1956, 
the delivery of 50 million pounds previously scheduled for October 31. 

The issue raised by a number of complainants was whether the 
nonintegrated processors actually had obtained in the first 6 months 
from the integrated producers all of the metal to which they were 
entitled out of the release of 350 million pounds. A corollary issue 
was whether they would obtain their full share of later stockpile 
deferments. 
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Some of them had been advised early in the year by the integrated 
producers that the solution to the metal shortage was stockpile relief. 
A foundry operator testified that when he asked for metal from Alcoa, 
Kaiser, and Reynolds, they said: 

We haven’t got it * * * the United States Government is responsible for their 
not having it * * * stockpiling is the reason * * *. (M. H. Champion, hear- 
ings, p. 87). 

An extruder wrote the subcommittee in May that a few months earlier 
Reynolds’ salesmen had said: 

If they could be relieved of this obligation to furnish [metal] * * * to the Gov- 

ernment stockpile, they would have metal for sale. 
A large foundry informed the subcommittee that it learned from Kaiser 
in January that an increase in the primary supply was dependent upon 
a reduction in stockpile purchases. This foundry then wrote to its 
customers urging them to make such a request to the ODM. 

A Florida company reported to the committee that it obtained 
no more metal after the Government announced in March the reduced 
stockpile acquisition (appendix A-3). A smelter charged that Reyn- 
olds was reducing deliveries of primary metal despite the Government 
stockpile releases (appendix E). A witness for Badger Aluminum 
Extrusions, New York, said that after the stockpile release, he ob- 
tained additional metal from Alcoa but not from Kaiser or Reynolds 
(Katz, hearings, pt. I, p. 139). 

The GSA contracts —The contracts between the integrated producers 
and the GSA were made in 1951 and 1952 under the Defense Produc- 
tion Act of 1950. They provided for an expansion in primary capac- 
ity, and the obligation of the producers to dispose of the new production 
in the following order: 

(1) Priority required by law (military orders or other allocations). 

(2) All or any amount of the balance of output purchased by the 
Government in consecutive 6-month periods, upon 90 days’ advance 
notice. 

(3) After priorities, up to two-thirds of the production, less the 
amount ordered by the Government, was to be offered publicly to 
nonintegrated users. 

In applying the formula, each integrated producer in accordance 
with Government direction first deducted an estimate for the military 
orders he might receive and prorated this estimate between the alumi- 
num capacity subject to the contract, and the other company capacity. 
From two-thirds of the balance subject to the contract, the producer 
then deducted the amount estimated for military set-asides. The rest 
of the two-thirds was to be offered to the nonintegrated users. 

The nonintegrated user was defined as ‘‘any manufacturer, fabrica- 
tor, finisher or producer in the United States who is not a producer of 
primary aluminum * * * and who is purchasing such aluminum for 
his own manufacturing, fabricating, finishing, or producing operations.” 
The published offers must be made for each 6-month period and at 
least 60 days in advance of it. 

The question arose at the subcommittee hearings whether metal 
could be offered under the contracts in semifabricated form, such as 
reroll stock for making sheet and foil, forging stock for making forg- 
ings, redraw rod for making wire, or even finished fabricated forms. 
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Alcoa held that it was unfair to 20,000 nonintegrated users of other 
ey of metal to confine stockpile releases to users of pig, ingot, and 
illet: 


It would, in fact, be most discriminatory and indefensible for the producers to- 
supply to the trade in the form of pig and ingot every pound of metal which may, 
on on occasions, be released from stockpile calls (Wilmot, hearings, pt. I, 
p. ; 

GSA General Counsel Elliott stated that the form of metal offered 
must be pig, ingot, or billet, but conceivably, a nonintegrated user 
could take metal in that form, and turn it over to another company 
(but not to the same source of the metal), and have it fabricated 
further for his own later use (hearings, pt. 1, pp. 333 and 334). 

GSA later supplied opinions on the meaning of the contract provi- 
sions as obtained from the Attorney General and the Federal Trade 
Commission, and also a statement on the original contract intent. 
Alcoa had urged GSA in 1952 that metal should also be sold under the 
contracts as rerolled or redrawn products. This view was supported 
by the then Deputy Administrator for Aluminum of the Defense 
Production Administration, S$. W. Anderson. The Federal Trade 
Commission and the Attorney General held that rerolled or redrawn 
aluminum could not be substituted for pig, ingot, or billet because it 
was desirable to maintain nonintegrated fabricators for the develop- 
ment of competition in the aluminum field. These views appear in 
appendixes G-1 to G-6. On the other hand, GSA did hold that the 
original intent allowed that buyers on , ingot, or billet did not have 
to process the metal directly but co 1 ate someone else process it, 
other than the original seller (appendix H, sec. 4). 

Contract performance, first 6 months of 1955.—A key question at the 
hearings was whether the integrated producers offered to noninte- 
grated users all of the stockpile deferments of the first 6 months. That 
amount exceeded their contractual ooligations. GSA had asked 
the companies to do so and was advised by the BDSA and the Secre- 
tary of Commerce that it was in the interests of the industry (Elliott, 
hearings, pt. I, p. 186). All three integrated producers contended 
that they were selling more than the contracts required. Reynolds 
and Kaiser also held that they had sold or committed metal for 
sale to nonintegrated users in anticipation of the stockpile deferment 
and, therefore, should not be asked to sell the same amount of metal 
twice. Alcoa had not sold metal in anticipation of the authorized 
deferment and agreed to sell all of the deferred metal to the noninte- 
grated users. 

Reports of the integrated producers to the subcommittee indicate 
that they all conformed to their obligations and sold more metal to 
the nonintegrated users than was required even though Kaiser and 
Reynolds did not sell all of the released metal subsequent to the 
release date. The reports show that all 3 were required to sell 142 
million pounds but actually sold 298 million. Alcoa was required 
to offer 50 million and sold 106 million. Kaiser was required to sell 
57 million and sold 107 million. Reynolds was required to sell 34 
million and sold 85 million. These figures are given in appendix 
table 16, along with data for previous years, showing continuous 
conformance with contractual obligations, according to the com- 
panies’ reports. 

More detailed figures for each of the first 6 months of 1955 are 
given in appendix table 18 to show sales by each producer monthly. 
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_ In the absence of all these data at the time of the May hearings, an 
impression was created that Reynolds and Kaiser were not fulfilling 
their obligations to the nonintegrated users to the same degree that 
Alcoa was. This grew out of the contrast in testimony. Alcoa asserted 
that when the increased demand appeared in the last quarter of 1954— 
the first step was to accept orders from customers for greater quantities of pig and 
ingot than they had been placing with us in 1953 and 1954 (Wilmot, hearings, 
pt. I, p. 257). 

Alcoa’s share of the reduced stockpile call was 55,180,000 pounds, 
and— 


we have made commitments to sell every yosee of this aluminum pig and ingot 
in the nonintegrated aluminum market. Actually, we have made commitments 
dae amount somewhat in excess of the above figures * * *” (hearings, pt.I, 
p. 258). 


The sales of aluminum released by stockpile calls— 


have carried a notation on our invoices that the metal is from this particular stock- 
pile source (p. 258) * * *. Coincidentally with the increase in shipments of pig 
and ingot to nonintegrated users we have also drastically reduced our own pipe- 
line (inventory pipeline, p. 261). 

Compared to an index of 100 for average monthly shipments of pig 
and ingot in 1954 to nonintegrated users— 

the actual record shows that in January we shipped 120 * * *; in February we 
shipped 128; in March we shipped 140; and in April we shipped 165 (p. 273). 


By contrast, neither Kaiser nor Reynolds said they would sell all of 
their deferred stockpile metal to nonintegrated users. They asserted 
that they had anticipated the deferment by expanding their sales 
previously. Consequently, they could not show percentage gains in 
1955, from month to month, comparable to Alcoa’s. Also, they did 
not identify stockpile deferments on their sales invoices and did not 
make the same favorable impression as Alcoa on customers. 

The detailed figures for 1954 and month by month through its first 
6 months of 1955 show a totally different picture. In 1954 Alcoa sold 
considerably less primary metal, exclusive of tolls and conversions, to 
nonintegrated users than either Kaiser or Reynolds. As a result of 
market conditions, the 114 million pounds sold by Alcoa in 1954 
was close to the lowest figure for the 9-year period. It represented 
the lowest percentage of the company’s total metal supply sold in 
this manner—only 7 percent (appendix table 7). On the other hand, 
Kaiser sold 136 million and Reynolds 130 million pounds of primary 
metal in 1954. 

The following table reflects the quarterly sales of the three 
companies: 








[Millions of pounds} 
Alcoa Kaiser |Reynolds 
DR OE, ONE ina ach cc dnc dndeia Sint chacendccdncetscosewovessnesese 32 39 31 
SE GUI NEE, TOE. 5 co ncesdccncccsagdneneeressncsomcccivyqoncideesenseccces 34 45 45 
UNE MER Ac ackinnniccncdkcticudentcaqhasreunencnapessereanpavosdsecs 38 i 42 














The figures show that while Alcoa increased its sales by 6 million 
pounds, Kaiser increased by 15 million and Reynolds by 11 million. 
Audits of performance.—The subcommittee inquired of the GSA as 
to audits of actual performance under the contracts. GSA advised 
that no audits had previously been made because of the abundant 
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metal supply during 1954. At the suggestion of the subcommittee an 
initial cent for the first 6 months of 1955 was made of Reynolds’ 
records. This showed compliance with the contracts. Two alleged 
violations, referred by the subcommittee to GSA, were investigated 
but were not sustained from Reynolds’ records. Similar audits will 
be made by GSA of the Alcoa and Kaiser records. Independent 
audits, certified by the companies’ outside public accountants, are 
under consideration by GSA. 

Contract performance, balance of 1955.—The integrated producers 

were asked at the hearings whether they would sell all stockpile 
releases in the third quarter of 1955 as pig, ingot, and billet. Kaiser 
stated that all of the released metal would be turned over in those 
forms to nonintegrated users (Rhoades, hearings, pt. I, pp. 339, 341). 
Reynolds stated they would supply 75 percent as pig, ingot, and billet 
and 25 percent in other forms (Caskie. p. 340). Reynolds also stated 
that they do not sell pig and then convert it (p. 341). Alcoa testified 
that it had turned over all stockpile releases in the first half of 1955 as 
pig, ingot, or billet, but could not commit itself for the rest of the year 
and be fair to its other classes of customers. Alcoa did not accept 
Chairman Yates’ suggestion that those other customers could be cared 
for from Alcoa’s metal from other production capacity not involved in 
the stockpile releases (Wilmot, p. 340). At the close of the discus- 
sion, Alcoa stated that since— 
“there will be no call for stockpiling in the third quarter, we recognize an obligation 
to sell two-thirds of the production of the expanded facilities in the form of pig, 
ingot, and billet to nonintegrated users after proper deduction ef military 
setasides * * * (Wilmot, p. 365). 

The results for the first 6 months of 1955 and the attitude of the 
integrated producers for at least the third quarter, indicate that the 
nonintegrated users of primary metal received more metal in 1955 
than in 1954. Of course 1954, with the exception of December, was 
a year of surplus and inventory reduction in the aluminum industry. 
For the first 6 months, they obtained from the integrated producers 
298 million pounds of primary metal. In the second 6 months as a 
result of the abandonment by the ODM of further stockpile calls, 
over 400 million pounds may have been offered them according to 
preliminary estimates by the producers, received by the subcommittee 
in September. 

For the first 6 months of 1955, the integrated producers sold 17 
percent of their total supply of metal to nonintegrated processors, as 
compared with 12 percent during all of 1954 (appendix table 7). 
Of the total United States supply, the Sem tessa processors may 
have obtained about 34 percent, estimated as follows: 








Millions 
of pounds 
Total United States supply (appendix table 1-~A)_...........---.------ 2, 135 
Less share acquired by integrated producers (appendix table 2)_......._. 1, 708 
DO | 0. 5 ome Awanniaucssmanuikmitlaudeusiadidintmenuknael 427 

Add primary metal sold by integrated producers to nonintegrated proces- 
sore. (apnendiz: tObN6 7) 6 ode ace deli ck shin ebin SSNs tb sabe 298 
Total available to nonintegrated processors-........--.-----..-- 725 
Percent of total United States supply ---..-.......-..-----.---------. 34 


In 1954, the nonintegrated processors received 27 percent of the 
total United States supply of aluminum. Hence, the stockpile relief 
in 1955 materially improved their position. In fact, they were 
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relatively as well off in the first 6 months of 1955 as during the best 
year since 1947, the year of 1952. In that year under the protection 
of Government allocations through the NPA, the nonintegrated 
processors also obtained 34 percent of the total United States supply 
(appendix table 9—A). 

th the absence of the stockpile relief of 1955, the integrated pro- 
ducers would have sold much less primary metal to their noninte- 
grated customers. Alcoa sold 30 million pounds more in the second 
quarter when the stockpile relief was in effect than it did in the first 
quarter. Kaiser testified that the company was “supplying 53 million 
pounds more primary metal to nonintegrated users during the first 
two quarters of 1955 * * * than would have been possible without 
this relief’ (Rhoades, hearings, pt. I, p. 292). Reynolds stated that 
without the stockpile relief, they would have had to reduce their sales 
to nonintegrated processors because the company had been drawing 
on its inventories to sustain the sales volume early in 1955 (Blumen- 
reich, hearings, pt. I, p. 252). Reynold’s share of deferment during 
the first half was 41 million pounds. Mr. Reynolds wrote the sub- 
committee on May 18, that without that relief, the company’s 
original schedule to ingot customers would have been 45 million 
pounds. He also wrote the subcommittee on July 6, 1955, that— 
Stockpile relief had to be fortheoming if Reynolds was to maintain during 1955 
the pattern of sharply increased pig and ingot shipments it had adopted in the 
last quarter of 1954. 

For all three producers combined the stockpile relief meant ad- 
ditional primary sales during the first half to nonintegrated users of 
about 124 million pounds. Without that metal, the share of the 


United States supply received by nonintegrated users might have . 


Or 


dropped from 725 million pounds to 601 million pounds, or 28 percent ° 


of the total and but little more, percentagewise, than in 1954. 

Each integrated producer had the incentive to use his own fabrica- 
tion capacity to the maximum degree possible, and particularly for 
those products offering the greatest profit. Each producer entered 
1955 with a substantial amount of idle fabricating capacity (appendix 
tables 20 A-C). There were few complaints from buyers of semi- 
pon wi forms. There were some complaints from buyers of primary 
metal. 

A Florida manufacturer of portable irrigation pipe wrote on May 3, 
1955, that he was obtaining double the tonnage of tubing received in 
1954. This company used extruded tubing, aluminum sheet, and 
some extruded aluminum shapes, purchased from Alcoa, Kaiser, and 
Reynolds (Webster Corp., Sebring, Fla.). A major wire manufacturer 
purchasing both redraw rod and reroll sheet as well as primary metal 
reported on May 6, 1955, obtaining sufficient metal (Nichols Wire & 
Aluminum Co., Davenport, Iowa). A Wisconsin manufacturer of 
utensils, outboard motors, and industrial engines, reported on May 3, 
1955, obtaining sufficient sheet from Alcoa, Kaiser, and Reynolds, 
and others, and saw no reason to recommend holding hearings (West 
Bend Aluminum Co., West Bend, Wis.). 

On the other hand some complainants who could not obtain enough 
primary metal pointed out that they could readily get the more ex- 

nsive forms. An extruder testified (Roger Widing, Jarl Extrusions, 

ne., hearings, pt. I, p. 79), “‘We can buy all the extrusions we want 
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a them (integrated producers) but we can’t buy primary 
illet. 

Another company wrote that it wanted to stop buying tube blooms 
for making tubing and buy billet instead with which to make the 
blooms. They were ref with the explanation that the integrated 
producer had plenty of capacity to provide tube blooms but not ex- 
trusion ingot. ‘This answer didn’t quite make sense to us.”” Tube 
blooms sold for about 10 cents more per pound than extrusion billet. 

Another wrote: 

It has been our experience that in periods of shortages major ms are not 


too concerned in getting pig and ingot into our plant due to the fact that they 
increase their fabrication business. 


One extruder wrote: 


The Reynolds Metals Co. * * * sells billet and ingot during slack periods and 
are virtually out of the market in times of scarcity. All of the prime producers 
are frank to admit that it is more profitable for them to fabricate and sell than it 
is to sell raw materials. It is a well-known fact that all of the primary producers 
are selling sheet and extrusions in large quantities to users, whereas the inde- 
pendents who compete with them are unable to get sufficient raw materials. 

The subcommittee obtained the views of the integrated producers as 
to their basis for distributing primary metal from stockpile releases 
among nonintegrated processors. 

On June 2, 1955, the chairman wrote the producers expressing dis- 
satisfaction with the allocation to small enterprises of the first 150 
million pounds of primary aluminum diverted from stockpile deliver- 
ies. This letter raised questions to determine whether any future 
deferments would be “‘made on an equitable industry basis to all 
segments of the aluminum industry.” 

Alcou.—Alcoa’s response to subcommittee questions (appendix 
F-1) shows: 

(1) Emphasis on historical pattern of purchases of its customers 
(question 4). 

(2) A desire to reserve some percentage of primary metal released 
from stockpile acquisition for conversion into semifabricated or 
fabricated metal wanted by other customers (question 7). 

(3) A desire to maintain the widest flexibility in distributing 
primary metal between direct users in order to meet changing demands 
(question 10). 

(4) A policy to limit orders from customers served by other inte- 
grated producers to an historical proportion served by Alcoa (ques- 
tion 14). 

(5) A policy to limit sales to customers who will use metal in current 
operations rather than for inventory build-up or speculation. 

Alcoa’s emphasized historical pattern: 

If each producer is able to alleviate the more severe shortages of its own histori- 
cal customers, a large proportion of the total unsatisfied demand of the noninte- 
grated users will disappear. Therefore, it is intended that an historical pattern 
will be given important consideration (question 4). 

In its statement Alcoa did make some allowance for new customers 
in the present shortage period: 

Likewise, it is impossible to estimate with accuracy the demands arising from 
users who have not heretofore been our customers, beyond recognition that such 


users do exist and that a certain proportion of this relief metal should and will be 
distributed to them in an equitable manner (question 3). 
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Kaiser—The Kaiser statement of distribution policy (appendix 
F-2, item 3) gives consideration to historical patterns but within the 
following order of preference: 

(1) Holders of long-term requirements contracts up to the maximum 
specified in each case, based on production from Kaiser’s expanded 
facilities. 

(2) Customers who do not hold long-term contracts but have 
historically purchased a portion of their requirements and depend on 
Kaiser as a source of supply. 

(3) Users who have not yp sd depended upon Kaiser, and are 
either new or had previously purchased from another source. 

(4) Consumers who currently wish to use primary aluminum on a 
substitute basis. 

Kaiser also stated that consideration would be given to hardship 
cases, to the prevention of speculative buying, and especially to 
continuity of supply at levels currently being delivered to customers. 

In 1954, Kaiser’s primary as agp was 787 million pounds 
oppenes table 5) but its fabricating capacity was smaller, 640 
million pounds (appendix table 20 B-1). Alcoa’s primary produc- 
tion was 1,332 million pounds (appendix table 4), but its fabricating 
capacity was slightly se 1,376 million pounds (appendix table 
20 A-2). Kaiser had no previous experience in developing aluminum 
markets before becoming a primary producer. The company, there- 
fore, had greater necessity than Alcoa in building up sales of primary 
metal while finding its place in the market for other products. 

Reynolds —The Reynolds position reflected a similar concern with 
selling the more fabricated forms to nonintegrated users: 

Our — as a supplier of aluminum is to serve the thousands of fabricators 
and manufacturers who uire mill or finished products, as well as the users of 
pig, ingot, and billets. Subject only to our obligations under the Government 
supply contract, no single group is given preference under our sales policy 
(appendix F-3). 

Reynolds contended that its sales policy is very flexible and deter- 
pee Fy through local sales situations (appendix F-3, questions 2, 3, 
and 4): 

We have a decentralized field sales organization through which our representa- 
tives and field sales management are placed as near as possible to our customers. 
These representatives know the area, its users, our customers and prospective 


customers. in the main, it is their responsibility to make the y judg- 
ments A 

There is rarely any one single factor upon which you undertake relationship 
with a customer. Much depends upon the degree to which you have been 
trying to sell him, either increased use or new use of your material. Equally 
important factors are changing needs of customers, competition, historic pattern 
of purchases, contractual arrangements, oral commitments and a host of other 
factors which enter into final decisions in accepting orders. 


Reynolds stated that the foregoing considerations hold in sales 
policy after meeting Government stockpile orders, defense orders, and 
contractual commitments to the Government (for pig, ingot, and 
billet sales to nonintegrated users) and contractual commitments to 
customers. 

Under the GSA contracts, the integrated producers may include 
contracted deliveries in di ing the obligation to nonintegrated 
users but may not include more than 500,000 pounds per month to 
any single contractual customer unless permission is granted by the 
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GSA. Only Reynolds has sought approval from GSA for such con- 
tracts. The 4 approved contracts range from 1 million to 3.3 million 
pounds per month, and may run until 1957 or longer. 

GSA has subsequently adopted a policy of not approving any more 
deductions if additional contracts of this type are adopted. 

An allegation was made of inequitable treatment by two of the inte- 
grated producers toward defense priority orders placed with them by a 
nonintegrated user. Badger Aluminum Extrusions contended that 
two defense orders for 28,000 pounds of primary metal each were 
honored by Alcoa and Kaiser but deducted from Badger’s regular 
allotment. 

That regulation, NPA order M-F5, issued May 6, 1953, and still 
administered by BDSA, does not bear on the particular question. 
It merely provides a mechanism whereby defense orders must be 
honored by the integrated producers and Alean, by smelters and 
fabricators. A specific group of companies in each class are indi- 
vidually notified quarterly by BDSA of the amount of metal in each 
form and shape that must be delivered on defense orders if tendered 
to the particular company. These companies and their allocations 
are based on the shipments they made for defense orders in the fourth 
quarter of 1952 (sec. 9). From the kind and amount of business 
handled at that time, the BDSA makes current quarterly allocations 
of expected defense business according to estimates received from the 
military agencies. In the event a company was not in business in 
1952, or is now producing forms of aluminum that it did not then 
produce, it is protected by Order M—F5 if it obtains a defense order, 
as from an airplane manufacturer. That company requests a directive 
from BDSA for obtaining the needed metal from the proper sources. 
In the Badger ease, the sources assigned by BDSA were Alcoa and 
Kaiser. 

Since order M-F5 does not govern how much primary metal an 
integrated producer must give a nonintegrated fabricator so long as 
the defense order is honored, the only other control that might operate 
in this matter would be the GSA contracts. But again, under these 
contracts, so long as all nonintegrated users as a class are given at 
least the amount of primary metal due them after deducting military 
set-asides and stockpile purchases, there is no mandatory require- 
ment over how much primary metal must be given an individual cus- 
tomer. 

However, when the integrated producers advise a fabricator that 
they include defense orders in the total amount of metal allocated 
to him, they exercise a restraint on the competition for defense 
business. In such a case, if the defense business is regarded as 
less dependable or less desirable at times than other business, a 
fabricator may not compete for it when he feels assured a continuing 
volume of civilian business. In effect, the integrated producers 
would tend in this manner to encourage the concentration of defense 
business among those who had it during the last quarter of 1952. 
This tendency would restrain the fullest amount of possible competi- 
tion for defense business. 

Integrated producers reject hardship pool and other distribution pro- 
posals.—When asked by the chairman for pro s to protect the 
so-called independent fabricator, the integrated producers, like Dr. 
Flemming, had nothing specific to suggest. A cooperative arrange- 








SMALL BUSINESS AND THE ALUMINUM INDUSTRY 33 


ment between the producers and the GSA for a hardship pool did not 
appeal to Kaiser (Rhoades, hearings, pt. I, p. 363) nor Aleoa. Alcoa 
said that under the antitrust laws the company could not make 
an agreement with anyone (Wilmot p. 364). 

The chairman proposed a formula for third quarter distribution 
under which the primary producers would keep for themselves the 
same tonnage they had averaged quarterly during the first half of 1955 
and release all primary metal above that to the nonintegrated users 
(Yates, hearings, p.377). Alcoa testified it did not like a rigid formula 
because ‘So much depends upon where the demand comes from and 
the justification for that” (Wilmot, p. 377). Reynolds said that the 
formula would not necessarily fit their pattern and they ‘‘would not be 
interested in agreeing to any sort of formula” (Caskie, p. 377). Kaiser 
said, “It is very difficult to have a formula. You sort of have to feel 
your way along in this thing’ (Rhoades, p. 378). 

The largest independent sheet producer in the country concurred 
with the primary producers, opposed any hardship pool because it 
would lead to controls, and stated that the “producers will take 
that metal and fairly and equitably as they know how distribute it” 
(Brile, Fairmont Aluminum Co., p. 378). 


Future prospects of primary metal 

After hearing the explanations of the integrated producers, one 
spokesman for the nonintegrated foundries expressed doubt that— 
we have gotten to the root of the trouble * * * every time you talk about relief 
to the independents, you find that Kaiser, Reynolds, perhaps Alcoa, are building 
new fabricating plants. Again bringing down the supply of metal * * * if 
there is a shortage, why are they building new plants to take it from the ones who 
have it now? (James W. Wolfe, Non-Ferrous Foundries Association, hearings, 
pt. I, p. 370). 

All three producers plan to expand fabricating capacity. They also 
plan to expand primary capacity. With the growth of the entire 
industry assured, it would be necessary for the nonintegrated users to 
obtain proportionately more metal from all sources than they did in 
1955 if small business were to become a larger factor. This would 
require under present aluminum programs for the 3 producers and 
others that the 3 sell in the future out of their expanded and older metal 
supply, proportionately more than they now do to the nonintegrated 
users. 

Declining contractual obligations.—The governing legal obligation in 
the GSA contracts drops over the next 4 years from a maximum 
annual level of 836 million pounds to a flat level of 320 million pounds 
(appendix tables 17 A—D). In 1955, the 3 producers sold close to 
a oe pounds, according to their preliminary estimates given 
to ; 

The contracts require that for approximately 5 years from the date 
of initial production, the output from the expanded capacity be sub- 
ject to the two-thirds obligation to sell to the stockpile and to non- 
integrated users, after deducting military priorities. Thereafter, the 
obligation drops to 25 percent with no deductions for priorities or 
stockpile. The primary aluminum must be offered annually on a 
first-come, first-served basis to those who make firm purchase commit- 
ments at least 90 days in advance of the producer’s production year 
(appendix I). 
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When the 25 percent obligation of 320 m.llion pounds is reached in 
1959, a new problem will be presented: will the primary producers 
recognize the need for the entry of new small businesses and the 
re aoe were of the existing small businesses using primary aluminum? 

of that metal could be taken on annual commitments by the 
present contractual customers, particularly under an historical pattern 
policy. For the first 6 months of 1955, Alcoa reported to GSA a total 
of contract commitments to nonintegrated users of 21 million pounds 
per month. Kaiser had a maximum contractual obligation of 12 
million pounds per month to about 100 nonintegrated users (Rhoades, 
hearings, pt. I, p. 313). Reynolds reported to GSA for the first 6 
months of 1955 contractual obligations of about 12 million pounds per 
month. For all 3 producers, these obligations to the present nonin- 
tegrated users amount to about 540 million pounds per year, well over 
the obligation of 1959. Granted the present desire of all producers to 
fabricate or semifabricate as much metal as they can, they may not 
want to renew all customer contracts as they expire. 

Kaiser, in testimony before the subcommittee, had expressed and 
demonstrated a policy, at least for the present, of caring for noninte- 
grated users to an increasing degree. But Kaiser also testified that 
it is concerned with creating additional fabricating facilities to utilize 
the expanded capacity when the Government’s market guaranty 
expires in 1958 (Rhoades, hearings, pt. I, p. 306). Kaiser also ob- 
served that in 1958 its contract expires with Alcan for 80 million 
pounds annually (p. 306). 

Reynolds left no doubt before the subcommittee that it could not 
be counted on as a substantial source to nonintegrated users, stating 
that the company is ‘‘primarily a fabricator” (hearings, pt. I, p. 229) 
and should not be regarded as a supplier of pig as compared to Alcoa 
(p. 238). ‘Our plans are to increase our fabricating capacity and 
our ingot capacity. We are fabricators, we are merchants, and we 
intend to continue to go on in every way we can” (p. 254). When the 
stockpile ends, “‘we are going to expand our fabricating capacity to 
take care of what the Government contract permits us to do, at least 
that much” (p. 254). The company stated that it did not believe it 
had a moral obligation in times of shortage to cut back its own fabrica- 
tion when it cuts back others because “we are fabricators and mer- 
chants, we went into the business for that purpose, and not to supply 
other people aluminum”’ (p. 254). 

The original purpose of the GSA contracts according to Mr. Max 
Elliott, general counsel of GSA, was to assure that the nonintegrated 
users obtained not less than one-third of the output of the new capacity 
(hearings, pt. I, p. 202), and that the old production would not “have 
any joel benefit by reason of the new production” (p. 203). Al- 
though there was nothing specific in the contracts, Mr. Elliott observed 
that the companies— 
have a moral obligation not to substitute wholly their obligation under the new 


contract for that which they would otherwise be tendering to the nonintegrated 
if they had no contract (p. 203). 
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The record of the companies show the following: 











[Millions of pounds} 
Alcoa Kaiser Reynolds Reference 
1950 sales to nonintegrated users___....... 160 36 67 | Appendix table 7. 
One-third of 1954 output of expanded 147 149 104 | Appendix tables 19A-C, 
contract capacity. 
TENET PAE: Be Bey BME a Mek ae 307 185 171 
1954 actual sales to nonintegrated users 114 136 136 
of primary metal. 

















None of the three integrated producers has announced in its current 
rag plans a protective policy for nonintegrated users of primary 
metal. 

Alcoa’s average fabricating capacity in the first 4 months of 1955 
was 1,465 million pounds. As of May, the authorized but not com- 
pleted additions to fabricating capacity totaled 139 million pounds 
(appendix table 20 A-2). The total scheduled fabricating capacity 
of 1,604 million pounds compares with a scheduled primary capacity of 
1,529 million pounds. This includes 1,146 million Ponce as of June 
30, 1955, based on normal water power supply (appendix 20 A-3), 
a scheduled expansion of 233 million pounds to the end of 1956, as 
reported directly by Alcoa. 

Kaiser had 649 million pounds of fabricating capacity at the end of 
1954 and a scheduled program, as of May 1955, to add 189 millon 
pounds. ‘The total of 838 million pounds compares with the primary 
capacity of 816 million pounds as of June 30, 1955 (appendix tables 
20 B-2, 20 B-3, 20 B-4). In December 1955, Kaiser announced a pro- 
gram to expand primary capacity by the end of 1958 by an additional 
492 million pounds, and a farge fabricating expansion to include two 
new extrusion plants, and additional capacity for rod, bar, wire, forg- 
ings and foil (Wall Street Journal, December 5, 1955). Details of the 
fabricating program have not all been completed according to the 
Kaiser organization. 

Reynolds had a fabricating capacity of 884 million pounds as of 
June 30, 1955, and 89 million pounds of scheduled expansion in sheet, 
foil, and extrusions, giving a total of 973 million pounds (including 
some duplication between sheet and foil). The primary capacity 
was smaller, 829 million pounds (appendix tables 20 C—-1 and 20 C-2). 
Reynolds announced in August 1955, plans for expanding primary pro- 
duction by 270 million pounds (Wall Street Journal, August 3, 1955). 
All of this new capacity is now scheduled with the announcement of 
January 11, 1956, of a contract between Ford Motor Co. and Reyn- 
olds (Wall Street Journal, January 12, 1956). Ford will build a 
foundry and place it next to the new reduction plant to be constructed 
by Reynolds in Alabama just as General Motors did m Arkansas. 
Ford is a nonintegrated user, but metal under this contract will not 
affect the amount available to nonintegrated users under the GSA 
contracts. The Reynolds announcement said nothing about disposal 
of the 134-million-pound balance from the new Alabama capacity 
other than ‘The balance will be available for other fabrication and 
will help ease the present short supply of aluminum metal.” 

The Canadian company, Alcan, since 1950 has contributed sub- 


stantially to the United States supply of primary metal—between 
11 and 17 percent each year. The t amount was 460 million 
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pounds in 1953. Almost the same amount was sold in 1955. From 
1951 through the first half of 1955, Alean was the largest single sup- 
plier to the nonintegrated users. In the same period, Alcan sold 
somewhat more primary metal to the independents than it did to the 
primary producers (Davis, hearings, pt. I., p. 145). 


Primary aluminum sales by Alcan and United Staies primary producers to United 
States nonintegrated users 


{Millions of pounds] 





Alean sales to— Sales to nonintegrated users by— 














Year | United "| -Noninte- | | 
States | — grated |  Aleoa Kaiser | Reynolds 
| primary | users 
producers | 
| | 
Seep Ae Y REV ses 56 | 3) 164 0 | 9 
BOER othe oh tadashi oe ae niece aoe | 24 | 1 169 6 il 
Ro Lanaddéacths<4deukseok 120 | 40 181 ll 18 
URS 125 | 20 | 128 Ll | 29 
__. eee 255 65 160 | 36 | 67 
Gb tas ea hs eskeceicdn ey 108 113 | 112 | 5D 77 
Meicciad ciditzut cnn cwad nadia ered 7 | 151 | 118 | 89 120 
ES MBN SOROS EE 2i1 249 112 | 126 | 143 
 _Rramitubereteies 176 234 | 114 | 136 | 136 
1955 (6 months) ___.-.- 130 120 | 106 107 85 





Source: Appendix table 7 and testimony of Aluminium, Ltd. 


In the past, doubts have been raised as to the dependability of 
Alcan as a source of supply to nonintegrated users. The House 
Judiciary Committee pointed out in 1951 that British Empire coun- 
tries have a preferential position for Alean metal and that the British 
Government has a first call on a substantial amount. The committee 
observed that Alcan capacity will always be under the jurisdiction of 
another country and “that is not the same thing as being fully 
accessible to the United States at all times.” _ 

The Joint Committee on Defense Production observed in 1952 
that Alcan then was also an integrated producer with fabricating 
capacity for over one-half of its ingot production, and like other inte- 
grated producers, “prefers to sell its output in fabricated rather ‘than 
anges form.” oe 

_ However, today that proportion is less than one-half; and the incen- 
tive to sell fabricated metal has not yet altered Alcan’s expansion and 
marketing policies. Indeed, Alcan has adopted before the committee 
a very strong and favorable position with respect to its expansion of 
its capacity, and its intent to sell to nonintegrated users in the United 
States. According to the president of Alean, Mr. Nathaniel V. Davis: 

In the United States we have energetically solicited the business of the rapidly 
growing independent (nonintegrated) fabricators. We have done so in the belief 
that the independent fabricators would look upon us as a natural supplier, not 
competing with them in the United States fabricating business—and that we on 
our part could look to them as steady buyers in both good times and bad times— 
in comparison with those who produce their own ingot requirements. It is, I 
hope, needless to say that we are concerned that today we are unable to fill all 
of their requirements of us. Our sales to the independents have nevertheless 
shown a gratifying increase which we hope will continue as our expansion program 
brings in more production * * * (hearings, pt. I, p. 144). 

* * * we have vigorously sought out United States business from all ible 
sources. We have consistently done so.in spite ef the fact that many of the mar- . 
kets outside the United States of America are more profitable to us since we 
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absorb the United States duty of 1.5 cents a pound on all sales to United States 
customers. Our distribution of aluminum in recent years and the record of our 
activities in the United States clearly indicate, we believe, that we are not cater- 
ing to the more profitable markets at the expense of the United States—in fact, 
to the contrary (hearings, pp. 161-162). 

Alcan’s primary production is scheduled to increase by about 400 
million pounds between 1956 and 1960. About 182 million pounds 
is additionally included in contractual offers for 1959 and 1960 to 
nonintegrated users (appendix J and appendix table 22). Also 
significant will be the expiration of the Alcoa-Kaiser-Alcan contracts 
in 1958 involving around 300 million pounds. The Alcoa portion will 
be 272 million pounds in 1957 and 182 million in 1958. 

On balance Alcan remains as potentially one of the most dependable 
sources of supply of small business in the United States. While 
uncertainties may arise because of commitments to and influences of 
the United Kingdom, such uncertainties seem less than those involved 
where the source of supply is also the small-business man’s chief 
competitor, such as is the case with our own primary producers. 

Anaconda, Harvey, and Olin.—Anaconda Aluminum Co. succeeded 
the Harvey Machine Co. in the first Government expansion program 
established in 1950. Anaconda opened its new reduction plant in 
August 1955 with a rated capacity of 120 million pounds per year by 
January 1, 1956. Anaconda Aluminum is owned 5 percent by the 
Harvey Machine Co. and 95 percent by the Anaconda Co. (formerly 
Anaconda Copper Mining Co.). Through two subsidiaries of Ana- 
conda, the American Brass Co. and the Anaconda Wire & Cable, the 
company is one of the largest producers in the country of brass and 
copper wire and cable. 

Sonia of Anaconda’s aluminum is subject to Government contract. 
However, the company received a tax amortization certificate but 
without a Government guaranty to buy unsold metal. It is not obli- 
gated to offer metal in the open market. 

Up to 25 percent of Anaconda’s alnuumim output is subject. to call 
each year by the Harvey Machine Co. The balance probably will be 
needed for Anaconda’s wire and rod facilities and for a proposed 
rolling mill to be built in the near future at Terre Haute, Ind. ow- 
ever, Anaconda advised the subcommittee: 

It is our definite intention to continue to solicit business as a supplier of primary 
aluminum in the open market after 1955. With the present outlook for consump- 
tion of aluminum in the United States, it is difficult to say just how long Anaconda 
Aluminum Co. will be a supplier in the open market or to what extent, as this may 
involve the future expansion of our production capacity. However, we are not 
looking on our entry into the aluminum market as a supplier of primary aluminum 
as a temporary expedient. 


Also, the company is— 


soliciting orders from independent fabricators who are consistent users of primary 
pig and ingot, and we are trying to effect as wide a distribution among such users 
as our small production and plant location justify. As we do not intend to 
establish dealerships or warehouses, and as we hae set up only a small sales 
organization our sales will of necessity be limited to buyers of carload lots (letter 
from R. B. Caples, president, July 22, 1955). 


Harvey Machine Co. was recertified in the third Government 
expansion program in 1952. The company is under contract with 
the United States Government to start construction not later than 
May 1, 1956, of a reduction plant with a capacity of 108 million 
pounds per year. The company has a tax amortization certificate 
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and a Government supply contract including the assurance of advance 
payments on the purchase of metal up to $65 million to the extent 
that private financing is not available for the new facilities. The 
completion date is to be not later than May 1, 1958, subject to 
unavoidable delays. Once production begins, it is subject to the 
same GSA contractual requirements as the other primary producers. 
After deducting any priorities required by law, two-thirds of the 
output must be offered to nonintegrated users, less Government 
purehases. This obligation continues for approximately 5 years, and 
then declines to 25 percent of the annual capacity for a period of 15 
ears. 

The Olin Mathieson Chemical Corp. was certified in the third 
Government expansion program of 1952. Through one division, 
Western Brass Mills, Olin is one of the largest producers in the United 
States of copper sheet and strip. The stated purpose of Olin is to 
obtain its own sources of aluminum and to become a substantial 
fabricator of sheet, strip, extrusions, and other aluminum products. 

The company has advised the subcommittee that it should be in 
production in 1958 and reach full capacity of approximately 120 
million pounds by the end of the year. The company has a certificate 
for tax amortization but no supply contract with the GSA. By letter 
of July 27, 1955, the company informed the subcommittee that it will 
use substantially all of its primary production for fabrication: 

Our proposed fabricating facilities are being planned with a capacity that can 
utilize substantially all our primary production. As you, of course, know, there 
is usually a scrap return, and depending on the nature of our product mix, it is 
reasonable to anticipate that at times the scrap may amount to as much as 
15 percent of our primary aluminum capacity, and it is quite likely that some or 
all of this amount of primary aluminum would be available for sale to the non- 
integrated users. Also, we expect to continue purchasing primary metal from 
other producers and to that extent would be in a position to sell similar amounts 
from our own production. While this, of course, does not add to the overall 
national supply of primary aluminum, it does have the effect of adding mobility 
to the primary aluminum market. 

The total addition to the presently scheduled United States primary 
- ply from these 3 new producers will be approximately 9 percent, as 

ollows: 
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Revere Copper & Brass Co. and St. Joseph Lead.—Revere Copper & 
Brass Co. filed an application on A t 2, 1955, for a tax amortization 
certificate for an alumina plant, and an aluminum plant of 120 million 
pounds annual capacity. This application was rejected by the ODM 
as a result of the closing of the aluminum expansion goal for defense on 
a ose 29, 1955. Rewets has filed another application with the 
O 


M (appendix P). Revere is a partly owned su sw s —_ 
able Corp. 


ican Smelting & Refining Co., along with the General 
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These companies together are among the leading United States pro- 
ducers of copper, brass, wire, and cable. They could probably use 
all the aluminum that Revere would produce. 

St. Joseph Lead Co. applied jointly with Pittsburgh Consolidation 
Coal Co. on May 16, 1955, for a tax amortization certificate for a 

werplant and an aluminum plant with 132 million pounds capacity. 

t. Joseph Lead is unique among all large companies in recent years 
interested in entering the aluminum industry. It is the only one that 
proposes to sell all of its metal in the open market. The company 
advised the subcommittee that although the rate of return is greater 
on investment in fabrication rather than in primary aluminum, the 
company intends to follow the same policy as in lead and zinc, of not 
competing with fabricating customers (letter, July 27, 1955). 

One economy available to St. Joseph Lead but not to others is a 
possible reduction in the costs of power presently incurred for zine 
production if a large powerplant were built to serve both an aluminum 
plant and the expanded zinc smelting program now under way at 
Josephtown, Pa. About $80 million would be required for the power- 
aluminum investment. 

This project would necessarily be exposed to greater risk than the 
aluminum capacity of integrated producers. Therefore, the company 
has been advised by J. P. Morgan & Co., as financiers, that— 

If the application for accelerated amortization is not granted and there are no 
sale contracts for a substantial part of the output, we feel that the cost of financing 
the project would be considerably increased and the required funds made more 
difficult to obtain for two reasons: 

1. Lack of accelerated amortization would (a) reduce the company’s ability 
to repay the debt during the early years’ operations thus creating the need for more 
long-term indebtedness with attendant increased interest and other costs, and 


(b) probably increase the amount of equity money necessary to complete the 
financing. 


2. The future competitive position of the proposed company would be weakened 
in relation to other companies now in the field, who as a result of previously issued 
certificates have reduced indebtedness and who carry plant at figures substantially 
reduced from original cost with the resultant competitive advantages in determin- 
ing the cost of their products (letter of July 7, 1955, to St. Joseph Lead Co.). 

It is useful here to note the problems faced by one of the largest 
metallurgical corporations in the country, Kennecott Copper Co., 
interested at various times since 1944 in entering the alumimum 
industry. This company in 1952 advised the Defense Production 
Administratiom that it would not participate in the Government 
expansion program because of the extremely low estimated rate of 
return on investment in primary metal production, as compared to 
alternative fields of investment. Apex Smelting Co. had reached a 
similar conclusion in 1951 when it withdrew also, although it had been 
assured both tax amortization and a supply contract. Apex con- 
tended that in order to produce primary metal exclusively for non- 
integrated users a price increase would be necessary. 

Demand for primary aluminum in the near future 

An important group of nonintegrated users complained that they 
could not get as much metal as they wanted, even though the me jority 
were obtaining more aluminum in 1955 than for comparable periods 
in 1954, which was a year of plentiful supply. Each one individually 
lacked any standard of judgment whether his group should have 
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the treatment received from one or all primary producers whether the 
1955 experience would improve or deteriorate in the future. 

Maintenance of the 1955 combined percentage of primary and 
secondary supply would do no more at best than establish a policy 
of preserving the present proportion of small business in the industry. 
The actual percentage in 1955 has been shown to be around 34 per- 
cent, not higher than existed in 1946 and 1947 when the industry 
was even more concentrated (appendix table 9A). It would be against 
present public policy to confine small business in the aluminum in- 
dustry to the same relative position it held 10 years ago when the 
courts found competitive conditions insufficient, and before the Gov- 
ernment had carried out its plant-disposal program and the Korean 
defense program, both aimed at increasing competition. 

The subcommittee received complaints from companies which 
stated they were willing but unable to enter the industry. A South 
Carolina food-processing firm wrote that it was abandoning the idea 
of becoming an extruder because the large aluminum companies ad- 
vised that they cannot supply any new accounts with aluminum. 
A Georgia company wrote that it had been set up by 20 businessmen 
to produce aluminum billets from primary metal to sell to extruders, 
but was refused metal by Reynolds, Kaiser, Alcoa, Anaconda, and 
Alcan because of the accepted practice of distribution of material to 
established customers. These are a few of the instances called to 
the attention of the subcommittee indicating the conditions of free 
entry to small business may not currently exist. The committee is 
cognizant, however, of the fact that the period was one of shortage 
in the industry. 

Freedom to expand under the conditions of 1955 supply did not 
exist for many established small businesses. This was demonstrated 
by the replies to the subcommittee’s questionnaire. 

(1) As of May 1955, 28 out of 36 reporting extruders felt they could 
not then expect to obtain for the rest of the year the metal they needed 
(appendix A-1). 

(2) Many independent competitors of the integrated producers for 
primary or scrap metal had idle capacity they wanted to use during 
the first 6 months of 1955—26 out of 39 extruders (appendix A-1) 
and 13 out of 25 smelters (appendix B-2). 

(3) Idle capacity was not as common among the nonintegrated 
prncemmees of sheet, foil, forgings, wire, and cable. Most of them 

ought semiprocessed stock from the integrated producers, a form 
more profitable to the producers than the sale of primary metal. Yet 
5 out of 23 processors reported some idle capacity in the first 6 months 
of 1955 (appendix C). 

(4) All aaa of nonintegrated processors indicated a willingness 
and an ability to expand if assured enough metal of the kind needed, 
year in and out—30 out of 39 extruders; 17 out of 21 smelters; and 
15 I” 23 processors of semifabricated stock (appendixes A-2, B-2, 
an . 

One might brush this situation aside on grounds that in any industry 
in which demand exceeds supply, freedom of entry cannot exist for all 
who wish to enter. Nevertheless, the problem is to seek more effective 
means of widening the opportunity for small and independent business 
to enter and survive in the aluminum industry. 

Market opportunities exist for a growing share to nonintegrated users. — 
Prospects appear bright for a continued expansion of aluminum 
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markets in which nonintegrated users could obtain a relatively greater 
share. The present expansion plans of the established primary pro- 
ducers contemplate investing hundreds of millions of dollars provided 
by banks, insurance companies, and public subscriptions in the con- 
viction that the markets will pay off the investment. 

The current rate of growth of aluminum markets is far ahead of that 
anticipated in the 1952 study of the President’s Materials Policy Com- 
mission. The combined scheduled primary capacity by 1958 of Alcoa, 
Kaiser, Reynolds, Anaconda, Harvey, and Olin will be 4,134 million 

ounds. With scheduled imports of 540 million pounds from Alcan 
»y 1958, the total supply may rise to a scheduled figure of 4,674 
million. The President’s Materials Policy Commission estimated an 
approximate United States demand for primary aluminum by 1975 
of 7,200 million pounds (Resources for Freedom, vol. II, p. 67), or 
4 times the 1950 level of nearly 1,800 million pounds. This would 
represent an annual compound rate of increase of 5.7 percent. How- 
ever, the compound rate of scheduled growth between 1950 and 1958 
is already more than double that, or 12.7 percent. Despite the in- 
evitable fluctuations likely to occur from year to year, the opportunities 
for relative growth seem to invite nearly all classes of independents. 

Independent extruders are particularly encouraged by two circum- 
stances; the small investment needed to make extrusions, and the long 
distance vet to go in order to saturate the most promising markets. 
It presently takes approximately $250,000 to put an extruder in busi- 
ness, as compared with an investment of several millions of dollars 
prior to the development of present modern methods. The markets are 
varied, cover over 30 major industry classifications, and particularly 
favor furniture, appliances, trucks, trailers, entrances, signs, building 
fronts, and automobiles (Modern Metals, May 1955, p. 90). As an 
outstanding example of opportunity, the window market is still un- 
saturated, using aluminum today for about only one-fifth of all new 
windows. 

The market potential and the record of the independent extruders 
over the past 10 years suggests the possibility of tremendous growth 
in the future. The an of primary aluminum should be in such 
quantities that this group may have complete freedom te expand with 
expanding markets made available for this group in this section of the 
industry. 

The Aluminum Extruders Council has advised the subcommittee 
that it estimates the independent extruders will install over 40 presses 
in the next 2 years, requiring over 120 million pounds of additional 
primary metal, and an even greater number of presses would be ordered 
if they were assured enough primary metal. 

The independent extruders have grown from 6, at the end of World 
War II, to approximately 135 in 1956, scattered throughout 24 States 
(Modern Metals, March 1956). Their production has expanded from a 
very small amount in 1946 to over 400 million pounds in 1955. Their 
share of the total extrusion business has grown from 35 percent in 1950 
to 54 percent in 1955. Their complaints to the subcommittee testif 
to their vitality in recognizing an outstanding opportunity for growt 
and a desire to remove any restraints on such growth. 

Kaiser and Reynolds were reported as having 12 presses on order 
for 1955 and Alcoa, Kaiser, Reynolds, Anaconda, and Olin had under 
consideration the purchase ef 18 presses for 1956. Some of these will 
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be heavy presses, producing alloys which are not competitive with the 
independent extruders. All together, the primary producers may 
add in 1956 over 50 million pounds of extrusion capacity, some of 
which will be in direct competition with the small independents. 

The independent sheet producers contributed in 1955 only about 7 
percent of the sheet shipments and have not increased their relative 
share significantly for 3 vears. The independent foil producers are a 
much larger factor in the foil business, rolling 31 percent of the foil 
shipments in 1955. They have not enlarged their share since 1952. 

These groups are faced with a substantial investment in the installa- 
tion of hot mills. Out of 15 independent sheet mills in the BDSA 
directory of June 1955, only two could roll hot primary ingot. The 
rest purchased reroll stock from the primary producers. Out of 8 
independent foilmakers, of whom 3 are also sheet rollers, none had the 
equipment to roll hot primary ingot. All bought reroll foil stock from 
the primary producers. 

A complete, diversified rolling mill is large business. For a mill 
at Davenport, lowa, Alcoa obtained a tax amortization certificate 
for nearly $36 million. The Olin mill for sheet and shapes was given 
a certificate for nearly $46 million. 

However, if more primary metal were available on terms of assured 
supply, hot rolling mills would probably be installed by some sheet 
and foilmakers. ‘They would then cease buying reroll stock from the 
integrated producers. Competition with those producers would in- 
crease, with the possibility of resulting price decreases for sheet. 

A rough estimate of additional primary aluminum that might be 
required by the independents in the next few years for sheet and foil 
produced directly from ingot would be at least 200 to 300 million 
pounds. This is readily computed by assuming that the independents 
can increase their present share of about 100 million pounds in the 
1,400 million pound sheet market in 1955 by at least a modest 175 
million pounds, and also by assuming that they can increase their 
share of 60 million pounds in the present 200-million pound foil market 
by at least a modest 25 million pounds. 

The independent producers of bare aluminum cable may increase 
their demands for primary metal in order to produce their own 
redraw rod. However, this group has made no advance recently 
in relative growth in the industry, and has actually declined, following 
the expiration of the NPA controls. 

The independent producers of wire and covered cable may also 
desire to purchase primary metal and draw their own rod. They 
also have remained at about the same pre-Korean war level in the 
industry, accounting for about 40 percent of the shipments in 1955. 

One incentive of the cable and wire producers to use primary metal 
arises from the small investment needed to cast redraw rod in a new 
method recently introduced into the industry. This replaces the 
older method of rolling hot billets on a hot rod mill. 

In 1955, the independent wire and cable makers produced about 72 
million pounds of products, indicating that their growing demand for 
primary metal would be considerably less than the growth of the 
extruders and sheet and foil makers. Therefore, it is unlikely that 
they will require in the near future more than 25 to 40 million pounds 
of primary metal over what they are now receiving. 

elters, foundries, and diecasters face difficult problems in the 
aluminum industry, as discussed in a following section. These groups 
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are now a smaller part of the industry than 10 years ago. They use 
secondary metal as their principal material, and about 10 to 20 
percent of primary metal in their products. 

There is no present basis for estimating that this group will require 
any unusual amount of primary metal if they maintain their present 
relative position in the industry. The fastest growing segment, the 
diecasters, may require at the end of 3 years an additional annual 
supply of 25 million pounds of primary above 1955 usage. (American 
Die Casting Institute, March 1955.) This estimate is 56 percent 
more than the 45 million pounds used in 1955. The secondary 
smelters and other foundries are unlikely to require even that amount 
of primary metal. The smelters used only 24 million pounds to 
produce 439 million pounds of secondary ingot in 1954 (appendix, 
table 11). 

Thus, barring unforeseen changes the smelters and foundries will 
probably require in the next 3 to 5 years an additional supply of 
35 to 50 million pounds. 

Estimated primary metal needed by nonintegrated users within the 
next 3 to 5 years.—The preceding appraisals suggest that the non- 
integrated independents would require within the next 3 to 5 years 
between 500 and 700 million pounds of additional primary metal over 
their approximate consumption of 959 million pounds in 1955. The 
resulting total would range between 1,459 and 1,659 million pounds. 
The increase would amount to between 52 and 73 percent. 

These additional requirements may be recapitulated as follows: 


Millions of 
pounds 
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Allowance for others, and extra margin_.__..........-.----.---.----- 40—- 10 
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Nobody can accurately estimate 3 to 5 years ahead within a narrow 
range of error the true market potential for the independents. For ex- 
ample, nonintegrated users would be immediately affected if the de- 
mand for aluminum were to rise in the automobile industry in the near 
future from the present level of 35 pounds per car to a potential of 
over 400 pounds (David P. Reynolds, Aluminum in Automobiles, 
Society of Automotive Engineers, November 7, 1955). For a 6 or 7 
million car market per year, that would require up to 10 times the 
nearly 300 million pounds taken by the automobile industry in 1955. 
The Reynolds contract with General Motors involves up to 40 million 
pounds per year. The recent contract between the Ford Motor Co. 
and Reynolds for an average of 64 million pounds per year for 10 years, 
illustrates the possibilities for sharply increased demand. At the same 
time, unless the smaller nonintegrated users share in such possibilities, 
the Ford case also illustrates the dangers of new demands that would 
squeeze the growth of the other nonintegrated users. 

If it is impractical to estimate closely the future needs of the non- 
integrated users, it might appear much easier to estimate national 
aluminum requirements 5 years ahead, and to apply a rising percentage 
for the share of the nonintegrated users. But even such estimates 
are subject to a wide margin of error. In 1945, the most optimistic 
forecast, cited by the Surplus Property Board’s report (p. 3), for 5 
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years after the war was a total market of 1,600 million pounds of pri- 
mary and secondary aluminum. The actual figure in 1950 was much 
greater—2,541 million pounds (appendix table 1-A). The estimate of 
the President’s Materials Policy Commission issued in 1952 for 9,000 
million pounds by 1975, appears to be heading for a much earlier ar- 
rival. At the Aluminum Extruders Council meeting on November 17, 
1955, the 3 primary producers estimated the 1960 market to be around 
6,000 million pounds, excluding stockpile requirements. 


SUMMARY AND RECOMMENDATIONS 


The most significant question in the aluminum industry today 
appears to be that, absent a reversal of present trends, whether the 
position of small business will fail to improve and expand in keeping 
with the growth of the industry as a whole. This is particularly true 
of the segment of the industry dependent upon a fluid supply of pri- 
mary metal. The domestic primary producers, of course, have few 
legal obligations and little or no incentive either to increase the amount 
of metal they are now making available to users of primary metal or 
even to maintain the present amount of metal they are making 
available. 

The domestic primary producers’ legal obligations to make available 
to nonintegrated users, under the GSA expansion contracts, two-thirds 
of the expanded production, minus military set-asides and other Gov- 
ernment purchases, will be reduced in the imminent future to an 
obligation of only 25 percent. At the same time it seems apparent 
that the primary producers will require more and more metal for 
their own fabricating and semifabricating facilities. This would 
appear to be the inevitable result. of good business judgment on the 
part of the primary producers. 

Their obligation is, of course, not to small business but to their own 
stockholders. Under the present price system for aluminum pig, ingot 
and billet and semifabricated products, the desire on the part of the 
primary producers to realize a higher profit by pushing the primary 
metal through their own fabricating facilities becomes, from a business 
point. of view, almost compelling. Moreover, the fact that one com- 
pany decreases the amount of primary metal in the market and uses 
it in its own fabricating facilities causes the other primary producers 
to follow suit. Kaiser and Reynolds, to compete with Alcoa, have 
embarked upon extensive expansion programs to increase their fabri- 
cating facilities. The ideal economic solution for the primary pro- 
ducers is, of course, either to equate their fabricating facilities with 
their production facilities or to have an excess of production in fabri- 
cating facilities over primary production. 

In the past the position of Kaiser and Reynolds in relation to Alcoa 
has meant that these two companies had substantial amounts of pri- 
mary aluminum to make available to the trade. The success and 
strong position of Kaiser and Reynolds today, however, cannot be 
questioned. They are in a position to and have already instituted 
and financed expansion programs for new fabricating facilities which 
will mean relatively less primary metal for sale in the open market. 

While the producers have also instituted and financed new expan- 
sion programs for primary production, small business has no economic 
claim in that new production and no apparent means of bargaining or 
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acquiring a portion of that new production. One official of one of the 
primary producers has informally stated to the subcommittee, that as 
a rule-of-thumb two-thirds of any new primary production expansion 
must be used in the company’s own fabricating facilities ard that the 
remaining one-third must be obligated by firm, long-term contracts to 
other users. This formula affords a substantial basis for financing 
the expansion. 

The one-third balance of such contemplated expansion, therefore, 
may not go to the small nonintegrated user for the simple reason that 
he cannot usually make the necessary long-term commitments. As a 
result, much of the metal that will be made available to nonintegrated 
users under the new expansion will unquestionably go to large non- 
integrated users. An example is the contract of the Ford Motor Co. 
with Reynolds. 

At the same time there appears no reason to question the fact that 
the demand for aluminum will continue its steady upward rise. If 
the history of the past is any indication, while there will be temporary 
periods of relative abundance, the general picture in the foreseeable 
future will be one of shortage of primary aluminum. This shortage 
most seriously aggravates the problems of small nonintegrated users 
of primary metal. The very prosperity which would ordinarily give 
them a chance to establish themselves and to grow in the aluminum 
industry takes away from them the ability to obtain adequate supplies 
of metal and thereby their ability either to enter into the industry or 
to expand. 

There is, of course, no easy answer to the problems created by short- 
ages or to the question of what is “an equitable distribution of metal” 
during a period of shortage. The effects, however, of such shortages 
on small terk aye and the concentration of power within an industry 
are readily apparent. As shown by the subcommittee’s own hearings 
and investigation, and as formally reported to the United States Con- 
gress by the Attorney General in his semiannual report on the Small 
Business Act: 

In any event, the presently existing pattern of distribution presents problems 
which may lead to greater economic concentration among the larger business and 
a decline in small business’ ability to compete. If all suppliers of these materials 
are distributing them rigidly in proportion to prior purchases, this could freeze 
the status quo in industries dependent upon these materials. It would lead to a 
rigid stratification in the position of the various large and small companies in 
these industries. No company would be able to expand its production at the 
expense of its competitor and rise to a more prominent position in an affected 
industry. This would be particularly harmful to small businesses which started 
operations shortly before this period of shortage arose, with hopes of rapid expan- 
sion after a few years. Worse, it will prevent the entry of new manufacturers in 
any such affected industries. If there is no available supply of the materials 
needed for production, no new competitors can hope to enter the field. 

If, on the other hand, suppliers are tending to favor their large customers in 
the distribution of these materials, these customers will be able to grow in strength 
at the expense of their smaller competitors. Ultimately, if such a process were to 
be continued, many of the smaller, marginal competitors would have to go out 
of business. 

In the face of such recognizable dangers to the economy, the exec- 
utive agencies of the Government with the duty and the responsi- 
bility to protect small business and the free enterprise system have 
always shown an alarming apathy. Apart from periods of emergency 
controls,.their expressed ns Satan or program is that nothing what- 
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soever can be done with reference to helping small business obtain a 
fair or an equitable share of metal during times of shortage. Their 
rationale is that even one forward step to assure some method of 
equitable allocation would inevitably lead to complete control from 
production to end products and then to socialism itself. Therefore, 
they say, the method of distributing basic metals in short supply, 
such as aluminum, must be left wholly to the basic producers. e 
inevitable result of such a policy has been that small business has no 
Government agency to which it may turn. 

Monopoly control by private industry throttling the free play of 
our economy, is an evil which must be recognized as equal to that of 
socialism. Both are equally undesirable. The function of the 
Government is to exert its influence to see that we achieve neither 
Government nor private monopoly at the expense of small business 
and of our free enterprise economy. Both the legislative and execu- 
tive branches of the Government have an affirmative duty to take 
steps to assure that in times of shortage there will be a method of 
distribution of primary aluminum which will permit small business 
in the aluminum industry to live and to flourish. 

The primary producers have not been insensitive in the past to the 
needs of small business. It is desirable that they voluntarily suppl 
in the future small-business requirements for aluminum, even though 
such voluntary action may be in conflict with their own economic 
incentives and needs. Failure to do so will raise a demand for the 
very Government regulations they resist. 

The primary producers must certainly recognize that the aluminum 
industry is one of the most concentrated producing industries in the 
United States. Any action taken by them to increase their own 
fabricating facilities, without making available needed metal to other 
nonintergrated users such as processors and fabricators would have 
the effect of lessening competition and tending to strengthen their 
already dominant position. 

A refusal to sell may not be illegal in itself, but where, for example, 
there is a one-producer monopoly, and no alternative sources of sup- 
ply, the refusal to sell may well be illegal or require remedial legisla- 
tion. The basic question in the aluminum industry and in other 
similarly concentrated industries would appear to be at what point 
can a large integrated producer refuse ‘motel | to a nonintegrated com- 
petitor in order to expand its own fabricating facilities. As a matter 
of public interest that point would appear to be reached when non- 
integrated processors and fabricators are no longer able to maintain 
their relative position in the industry because of their inability to get 
metal. At that point, it would appear that either judicial or legis- 
lative action would be appropriate to protect the free enterprise 
economy and to prevent increased concentration of economic power 
in integrated producers. Therefore, while there may be no economic 
incentives on the part of the primary producers to continue to supply 
small nonintegrated processors or fabricators needed metal, this fact 
may be offset by the knowledge on the part of the primary producers 
that the public interest requires the existence and prosperity of small 
business in the aluminum industry and that governmental action is 
likely if this public interest is being subordinated. 

The subcommittee, therefore, recommends that the primary pro- 
ducers voluntarily exert every effort to see that the small noninte- 











SMALL BUSINESS AND THE ALUMINUM INDUSTRY 47 


grated processors and fabricators m the aluminum industry not only 
retain, but increase, their relative position in the industry. 

One of the great difficulties, both for the nonintegrated processors 
and fabricators to get aluminum and for the primary producers te 
supply them is the fact that small business is pons na unable to 
make long-term, firm contracts. The basic reasons for this inabilit 
on the part of small business are (1) the fact that standing by him: 
his requirements are small, (2) that he does not have adequate finane- 
— and (3) that he is afraid of long-term commitments which 
will obligate him to take metal in short-term periods of abundant 
supply. At the same time, the , Pompei producer can argue with 
merit that he cannot properly plan his own sales or expansion program 
upon spot orders, snd, that the customer should not expect to be able 
to order all the aluminum he wants in periods of shortage and then cut 
back his orders in periods of oversupply. Accordingly, the primary 
producers have atl x pion reasons for entering into long-term 
contracts with customers who are in a position, through the making of 
large commitments, to give the primary producer both financing and 
the stability of an assured market. 

One remedy to this problem, therefore, would be to provide the 
means by which small users were in effect placed in the same bargain- 
ing position with respect to the primary producers as the large users 
of primary metal. 

fn furtherance of this objective, the Small Business Act of 1953 
was amended in 1955 by the 84th Congress to provide that small- 
business men could organize a corporation for the purpose of produc- 
ing or purchasing the basic supplies needed for their business and that 
the Small Business Administration could loan such a corporation an 
amount equal to the maximum authorized individual loan under the 
act, times the number of small-business concerns in the producing or 
purchasing corporation. 

In the aluminum industry it is probably still not feasible for a small 
business to attempt to produce aluminum pig and ingot. However, 
small businesses can have an opportunity to pool their resources in a 
buying corporation and secure adequate financing from the small 
Business Administration to make long-term and in contracts for 
metal with the primary producers. 

Small business in the aluminum indusiry has not as of this date 
taken advantage of these provisions of the Small Business Act. The 
main, if not the only, deterrent appears to be the fear of committing 
themselves to metal which they cannot handle during periods of over- 
supply. This fear is, of course, the same one that has perpetually 
haunted the primary producers themselves and was one of the basic 
reasons stockpile contracts were given in order to induce the second 
round of aluminum expansion. As explained by Dr. Flemming, the 
amount of aluminum actually called by the Government under its 
stockpile contracts is based upon the excess of aluminum over civilian 
requirements. The stockpile contracts, therefore, allow the primary 
producers to use whatever metal they need to meet civilian demand 
while at the same time guaranteeing them a market for their metal 
which could not be absorbed by the civilian economy. The primary 
producers were, therefore, protected from the specter of oversupply 
while retaining a relatively free hand to meet all civilian needs. 
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Today the independent processors and fabricators of aluminum 
stand somewhat m the same position as the primary producers before 
the second round of aluminum expansion. They hows been able to 
acquire a fairly substantial foothold in the aluminum industry. 
However, they do not have the ability to maintain or increase that 
position without an assured source of supply. As it was of the 
greatest importance to the Government and the free enterprise econ- 
omy to build up Kaiser and Reynolds as competitors of Alcoa, it is 
now equally important that small business in the aluminum industry 
strengthen its position as the supply of aluminum and the demand 
for aluminum products increase. Accordingly, the Government should 
offer to the nonintegrated processors and fabricators the same type of 
protection heretofore granted to the primary producers. 

It is therefore recommended that during such periods as the Govern- 
ment may be purchasing aluminum for the stockpile, the Office of 
Defense Mobilization enter into stockpile contracts with reasonable 
maximums with purchasing corporations of small nonintegrated 
users formed pursuant to the Small Business Act of 1953, as amended. 
These contracts, as with the contracts previously entered into with 
the primary producers, should give the corporation the right to 
put at its request aluminum into the stockpile. Again, as under the 
contract with the primary producers, the actual amount of aluminum 
taken by the stockpile would roughly be equivalent to the excess of 
aluminum which was purchased by the corporation for which there 
was no civilian market. 

Small nonintegrated processors and fabricators as a group are one 
of the largest purchasers of aluminum in the United States. A pur- 
chasing corporation, under the Small Business Act, consisting of a 
substantial portion of these small nonintegrated users, and protected 
by a stockpile contract, would be in one of the strongest possible 
positions to negotiate with the domestic primary producers for long- 
term commitments of metal from new expansion now under construc- 
tion or contemplated. At the same time, the Government stockpile 
contracts would afford the Small Businesss Administration a sound 
basis for financing the small-business purchasing corporation without 
requiring a large collateral on the part of individual members of the 
corporation. 

Finally, the resulting strong financial position of the purchasing 
corporation would be attractive to the primary producers who them- 
selves must look for both capital and long-term commitments for the 
financing of their own expansion programs. 

The primary producers have announced tremendous programs for 
expansion of new production facilities. It is evident that the hearings 
held by the subcommittee during the spring of 1955 were in some 
measure responsible for the increased efforts of the producers to 
further expand aluminum production. By focusing attention on the 
short-run supply problem and the long-range needs of the noninte- 
grated users, the subcommittee was instrumental in raising the sights 
of the producers to accelerate plans for greater output. Small busi- 
ness should receive a fair proportion of the increased supply. The 
purpose of the purchasing corporation is to enable nonintegrated users 
to obtain additional metal so that small business may continue to ex- 
pand in the aluminum industry. 

Another function of the purchasing corporation andthe Govern- 
ment under its stockpile contract should be to enable the “warehous- 
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ing” by small business of aluminum during short-term periods of over 
supply so that such metal would be available during periods of short- 
age. One method by which such an objective could be achieved would 
be for the Office of Defense Mobilization to hold metal called by it in 
the Defense Production Act inventory for a given period of time so 
that if a shortage develops the metal could be released or turned back 
to the buying corporation. This procedure would not, of course, 
necessitate Government controls. It would mean, however, that the 
voluntary allocations of metal during periods of short supply would 
in part be done by the nonintegrated users themselves and on behalf 
of themselves. This would relieve both the Government and the 
primary producers from the demands and pressures that are inevitable 
during the period of short supply when all allocations are made by 
the primary producers themselves. 

The subcommittee is aware that one of the benefits of an economy 
free from Government controls is the fact that there is no third person 
standing between the seller and the buyer. In the aluminum in- 
dustry the relationship between the integrated producers and the 
small nonintegrated buyer has many beneficial advantages to both. 
The purchasing corporation contemplated by the subcommittee, how- 
ever, would not be a third party standing between the buyer and the 
seller and interfering with that relationship. The buying corporation 
is instead in the nature of a financing corporation for individual buyers. 
The buyer himself would still deal directly with the primary producer 
in respect to orders, delivery, and personal dealings. The only ex- 
ception would be in the event the Government turned back metal held 
in the DPA inventory to the buying corporation. 

While expansion goals for aluminum have been officially closed out, 
it would appear that the Office of Defense Mobilization may have the 
authority to enter into stockpile contracts with a buying corporation 
consisting of small business members of the industry. The stockpile 
has met only minimum objectives and a reevaluation of Government 
aluminum requirements is now in process. Because of new factors 
to be given consideration in this evaluation, it is possible that our 
stockpile requirements must be raised. 

It is, therefore, further recommended that a copy of this report be 
transmitted to the Office of Defense Mobilization with a request that 
it advise the Congress whether it has existing authority to enter into 
such contracts, if so, whether it feels such contracts proper and if it 
does not have the authority, what additional legislation would be 
needed to enable it to enter into such contracts. 

One of the major difficulties or handicaps in Government policy 
with respect to aluminum has been inadequate and faulty knowledge 
regarding the aluminum industry. Another difficulty has been the 
lack of coordination between Government agencies. The subcommit- 
tee, therefore, endorses the recommendations in the second report of 
the Attorney General of the United States, prepared pursuant to 
section 207 (a) of the Small Business Act of 1953, as amended, and 
sensed on April 13, 1956, that (a) the Small Business Administration 
make— 


an authoritative economic survey * * * of the current methods of distributing 
material in short supply to the civilian economy, and their effects upon the 
operations of small-business firms— 
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ont a the proper legislative sanction be provided for such a study; 
an — 


the Small Business Administration, Office of Defense Mobilization, BDSA, and 
General Services Administration should, at once, work out as speedily as possible 
a tentative joint policy of action in their handling of complaints of business on 
shortages of supplies. 

In addition, the subcommittee recommends that the Federal Trade 
Commission and the Department of Justice undertake studies and 
investigations of the aluminum industry with respect to those factors 
which may hinder the growth of small business in the aluminum 
industry. Some of such factors are: (1) the price of aluminum pig, 
ingot and billet and its effect upon smelters and foundries, (2) the 
effect of scrap acquisitions by the primary producers upon smelters 
and foundries, (3) the complaints of nonintegrated users that they are 
subjected to price squeezes by the primary producers on certain 
alloys, (4) the extent to which metal made available to nonintegrated 
users is taken by large concerns which are not small business, and 
(5) the reasonableness of the price spread between aluminum pig, 
ingot and billet and semifabricated products. 
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AppENDIxX TaBLE 1-A.—United States aluminum supply, primary and secondary 
sources, 1946-55 














[Millions of pounds] 
Primary metal Secondary metal recovery 
7 Drawn Domestic From 
Year United | potqy | _Do- from | Total secondary im- 
States mestic t ported 
supply pri- pro- Im- Gov- sec corn 
hwo A duc- | Ports ore — From | From | an 
tion stocks new old scrap 
scrap | scrap pig 
EE i ae RE I SS ARE 1,716 | 1,134 819 83 1 232 582 375 181 26 
| aes — > 1, 276 1, 144 31 1101 718 362 328 | 28 
Si Rpcttanannaiepeiencaamede 2,146) 1,443 1,247 166 130 703 382 192 129 
eer 1, 1,362 | 1,207 155 434 273 89 72 
ME ciink nadinwibcmedeioneinde 2,401 | 1,792 437 354 21 609 334 153 122 
ne int aL rei et opt Ms gat ee 2, 541 1, 920 1, 674 245 21 621 432 153 D 
Bich oscncnsaictenteeeimeie 2, 2, 182 1, 875 256 251 622 466 143 13 
ee eee ares 3,891 | 3.124) 2,504 602 | 4 (18) 785 579 158 48 
a 4, 032 3, 361 2, 921  .» See 4671 4515 4138 1s 
1955 | (ist 6 months)... eA 2,135 | 1,733) 1,519 » Se 402 297 89 16. 
































i omg before 1946 and sold by Metals i Conan of the Reconstruction Finance Corpo- 
ration, only to the 3 domestic primary producers. Bureau of Mines reported slightly different figures: 
toes 28: 1947, 106; ab 1948, 37. 

hese withdrawals from Government stocks are also included as domestic production and contribute to 


a sight duplication in the total supply. 
5 in 1953 from Austria. This figure is included under imports but not duplicated in the total 
United States supply. 

4 Preliminary. 


Source: Primary metal withdrawn from Government stocks reported by domestic primary Far mee to 
Subcommittee No. 3. All other data from Bureau of Mines and Department of Commerce, Business and 
Defense Services Administration, Aluminum and Magnesium Division (Oct. 31, 1955). 


Aprenpix TaBLe 1-B.—Shipments of United States aluminum supply to con- 
sumers, 1946-55 












































[Millions of pounds} 
Shipments to consumers |Shipments to consumers by product classes 

Ship- 

y United Civil- i ag ee ments 

7 UDDIY'| Total | ‘mill lindireet] ‘Total destruc} Ingot | ‘cast= 

supply cary — duet sito. tive jexports| ings 
tary ments 

ee ee RG UOD Bide deidé bah aacoethbbioe<pél 1,636 | 1,141 389 104 2 7 
ee pp ESE Raped SESS SR 1,000 | 1,408 468 24 116 
RE re ag Ee SRS Ss 2,229 | 1,640 472 115 2 129 
WD. sisi s incisione i, Se ree) See 1,607 | 1,158 352 16 a8 
|, Sree 2,401 | 2,391 113 | 2,278) 2,391} 1,713 543 134 1 167 
Weiiacticcniseeaics 2,541 | 2,421 1,799 | 2,421 | 1,756 515 148 2 158 
| RESP * 2, 2, 662 793 | 1,868) 2,484) 1,925 519 137 3 170 
Massie sbmakenne 3,891 | 3,211 742 | 2,469 3,114 | 2,287 164 5 239 
iced dative ta 4, 3, 010 356 | 2,654 2, 087 146 8 245 
1955 (ist 6 months).| 2,135 | 1,947 | CUNiSsT Siti RE: a Se erie 

! From table 1-A. 

28 shipments are not included. The difference between ‘‘total sources of supply” and “total 
shipments to yoann may be accounted for by a number of factors in addition tion to stockpile shipments, 
@. g., increase in inventories, SSS ae and fabrication, inclusion pAb be ns of 
ae ee ee SS ee ee On the other hand, secondary very may be entered at 


some years because of incomplete coverage; minor amounts of imports of mill products 
incuded in shy its but not in sources of y; and in some years inventories declined. 
pments in 1954-55 were not reported as such but appear as civilian shipments. 


rere its to consumers from Department 5. 5 BDSA, Aluminum and Magnesium 
Division. Sbinments of die castings from Bureau of the Census, Facts for Industry. 


ruryy 
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AppenpIx TABLE 2.—Summary of aluminum supply acquired by United States 
primary (integrated) producers, 1946-55 
{Millions of pounds} 





} 
| | Share of total supply aequired by primary producers 
Total t | 














| United Amount? Percent 
Year | States 
supply | | | . i | | 
| Rey- Rey- 
| | Total | Alcoa | Kaiser) jojq5 | Total | Alcoa pee noite 
} | | i | 
| 
tome 2 oe eden | ar ee ae ™| 47} 5 | 2 
Ee Se ee aD | 1,994 | 1, 517 961 | 206 | 350 76 48 | 10 | 18 
1948... i | 2146) 1,650) 930) S| 452 | 77 44 12 | 21 
1949__ Ltt 1,706 | 2,485) 701} 279) 415 | 83 | 44 | 16 | 23 
ail Gla ..-| 2,401 | 1,903 | 1,065! 345 | 493 | 79 | 45 | 4 20 
eet. .i.-2-5 : | 2541} 1,958] 1,026/ 399]; 533; 77) 40! 16 | 21 
MNO cnessn ccwacwoeees | 2808} 2199) 1100; 464) 635/78 | 89) 6 23 
1953____.- ; | 3,891) 3,051) 1,530) 735) 786 | 7 39 | 19 20 
RSE EN rca | 4,032! 3,299 1, 587 868 | 844 82 | 40 | 21 | 21 
1955 (ist 6 months) _. | 2,135 1, 708 812 444 | 452 | 80 | 38 | 21 | 21 
t ' i 





Co oe a 232 BOB 6 ak ohn see 1 Seca dhshkntnadlinanon «beaks 
ig ee a eee 101 | SS Ee 1 1955. ae slid 
| SS rc eearen WOE + =~ ili oe son Ware 51 
TO a henge een nnteen <eaee bt SSS LIT TE 18 


? After eliminating purchases and sales of primary metal between Alcoa, Kaiser, and Reynolds. 
Source: Department of Commerce, Business and Defense Services Administration, Aluminum and Mag- 
nesium Division, and reports of primary producers to Subcommittee No. 3, appendix tables 4, 6, and 6. 


APPENDIX TaBLE 3.—Sources of aluminum supply acquired by United States 
primary (integrated) producers, 1946-55 


























[Millions of pounds} 
. 
Primary metal | Secondary metal 4 
| Primary | 
pro- 
= fn | pro | Pur. | Tolled or Pure | Totled or 
total | Total} duced | chased ? con- | Total | chased | con- 
| supply | ; verted ° g | verted 3 
RE SERN | war] 1,107 819 287 1/ 170 162 | . 
IONT. keen Jos 1,517} 1,279 1, 144 129 6| 239 227 | 12 
Sp Sra: 1,659 | 1,444 1, 246 185 13; 214 192 2 
1949. _ : 1.485 | 1,348 1, 208 127 | 10 | 140 120 | 20 
UI 5s aiaiks acount 1,903 | 1,760 1, 439 201 | 30; 143 | 93 50 
$0b-Si 1. Sola, 1 958 | us| 1,675] io 26) 148 | 72 | 76 
WOMB... biges. asia | 2199 | 2037 1, 875 | 151 | 162 116 | 46 
SONBUG - LabuKsSS...20dd | $051} 2,818] 2 504 2 36 | 332 163 | 69 
1908, ee | 8,299 | 3,126 2, 921 171 | «172 104 | 68 
1955 (ist 6 months) ..._.-- 1,708} 1,619 1, 520 7 | 12; 8 47 | 41 














1 Including recoverable content of scrap for Alcoa and Kaiser, and gross weight of serap for Reynolis. 

! Including imports, purchases from Government stocks (RFC and GSA), and from domestic sources 
other than primary producers. 

3 Alcoa and Kaiser only. Reynolds’ toll and conversion operations not separately reported from pur- 
chases. 


Source: Reports of primary producers to Subeommittee No. 3, appendix tables 4, 5, and 6. 


AppENDIX TaBLE 4.—Aluminum Company of America—Sources of metal supply 


Question 1. Revised Table 1: 

Please revise and extend table 1, to show by years, beginning with 1946, and 
by months, January through June, 1955, the total metal supply of Aleoa broken 
down as follows, in millions of pounds and percentages: 

(a) Primary metal produced by Alcoa. 

(b) Primary metal purchased from other domestic producers. 

(c) Primary metal imported from— 

(i) Canada. 
(ii) Elsewhere. 
(d) Primary metal received from U. 8. Government sources. 
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AppENDIX TABLE 4.—Aluminum Company of America—Sources of metal supply— 
Continued 


(i) RFC and GSA, 
(ii) Other sources, if any (specify). 


Primary metal purchased from domestic sources other than primary 


producers. 


Primary metal tolled or converted from domestic sources other than primary 
producers (excluding any tolls or conversions of primary metal originally 


sold by Alcoa). 
Recoverable content of scrap. 
(i) Purchased. 
(aa) From customers of Alcoa. 


(bb) From dealers and other sources, 
(ii) Received under toll or reconversion arrangements. 


Purchased secondary ingot. 


Secondary ingot received under toll or reconversion arrangements. 
Any other coassifications of supply (specify each classification). 
(k) Total supply. 

Answer to question 1: 





































































































[Millions of pounds] 
(a) | (0) (c) 
ih Primary Primary metal imported 
Primary metal pur- from— 
aluminum chased from | 
myo n...4 
y Alcoa omestic 
producers Canada Elsewhere 
| 
Per- Per- Per- : Per- 
Weight eont Weight cont Weight cant Weight cant 
WO i cicetitnttcnin maeiorenehinmoemnttartadirenmiue’ 587 p> See | sabiebukad 4 eee 
Wiens c-cos 638 | 66 | ori 26 3 t..5... pees 
1948_.. “s 652 1 SOR CORES 132 | SERS: See 
WOO cattickincwig ci cgyestisompieesadeigge 583 74 |p Crees 102 SaaS ae 
0 ik BB aa. 708 a EY BSE 237 22 10 1 
1051... in<senchcabusenvideteipage hi Te Bp Giveuiidisdter ed 71 Eres Seer 
a Re ink taza sleered: wales Bh us 935 | 85 iy erat 39 7% Wests fever 
sei ote tkht wade cna tawagiklguntenaaee 1, 223 7 13 | 1 112 7 ll 1 
| (Ere a 1, 332 84 oe 117 7 i SaES 
WORE — TaN ii orig bk 8 - wtintntbiind = Saeed 115 OO B .ncicnsakceneee 7 4 EE) as ae 
February... “orm 105 EF eth comeshitones 6 Df cabepeidienm<end 
fn I I le SE To Ba tr 119 Cg Aa nde, 6 Oe Nichadneallicteehare 
FO RESIS SFT AR CERN yo 2 oe 2 eeeeen ae 12 of PY. NSE: 
DAO ib oiincnny deci cnn s6aaahe dh dhbibae 118 | Ses ees 17 7 eae foready. 
FREE hi kabacSendanaensebdencwunsegiins 116 3 RR OK 23 ) SS Se —e 
(e) Primary (f) Primary 
metal pur- metal tolled (9) 7 content 
chased from | or converted P (h) Purchased 
domestic from domestic secondary 
sources other | sources other Ten ingot 
than mary Purchased ‘0 
produces producers ! . conversion 
Per- Per- Per- Per- Per- 
Weight cent Weight een Weight cont Weight | cant Weight cont 
67 8 s 8 7 1 
83 S il 1 108 ll 
66 7 20 2 33 4 
60 8 15 2 8 1 
23 2 37 4 17 2 
20 2 49 5 3 
48 + 30 3 4 
683 4 48 3 7 
42 3 42 3 3 
2 1 3 2 oa 
2 2 3 2 
2 1 40 3 
1 1 4 2 
1 1 4 3 
Mn vabcnnckisntcnnnicatyees 1 1 2 1 6 4 
Footnotes at end of table, p. 58. 
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AppENDIx TABLE 4.—Aluminum Company of America—Sources of metal supply— 

















Continu 
[Millions of pounds) 
gv) 
(i) Other classifications of supply 
Toll 
conversion, Toll Toll Exchange (k) 
secondary conversions, conversions, transactions Total 
ingot domestic with other 
primary imported primary | SUPply, 
producers metal producers | Weight 
Per- jay, Per- Per- iw, Per- 
Weight eunt Weight cent Weight cont Weight ount 
802 
967 
939 
792 
1, 065 
1, 026 
1, 103 
1, 543 
1, 590 
134 
118 
134 
135 
141 
150 
































1 The question as worded in the letter of July 11 asked that item (/) “exclude any tolls or conversions of 
primary metal originally sold by Alcoa.’’ Alcoa maintains no identification of metal received for toll con- 
version, as to the origin of such metal, therefore, no such exclusions have been made. 


2 Alcoa maintains no record of identity of source of purchased scrap, between customers, dealers and other 
sources, 


Question 1A. Supplement to revised table 1: Please refer to Alcoa’s answer to 
interrogatories from the Department of Justice, as amended to March 2, 1954, 
Table IV, Alcoa’s Production of Primary and Purchases of Primary and Secondary 
Aluminum, and Table VI, Alcoa’s Income of Metal. 

Please submit, with extensions and revisions, if necessary, Tables IV and VI 
to include 1954 and one figure for the first 6 months of 1955. Please explain 
any differences between the total income of metal in Table VI, and the total 


supply of revised table 1, column (k) to which this answer is supplemental. 
Answer: 
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Extension oF TABLE IV.—Alcoa’s production of primary and purchases of primary 








and secondary aluminum 
(Thousands of pounds] 
Purchased 
Production 

Year of primary, = a4 ~ ter ane ry3| Total po og 
aluminum aluminum‘ 
sk se FSS isk Hi edicsctsinad §82, 783 112, 137 17, 839 712, 759 102, 318 
Fe ntids Ob actacncacccbpictitavdwnseennes 707, 954 250, 098 12, 564 970, 616 246, 653 
a ee 9 ES ES Eas EE ape ep 851, 080 71, 981 6, 031 929, 092 71, 273 
Te nddusitiemnnnboinanae burniniimminadid auiiiianned 935, 136 58, 501 12,503 | 1,006, 140 39, 429 
| AEA RS AS ST RS RB 1, 222, 614 143, 400 17,016 | 1,383, 030 123, 115 
BODE. nacenensmadetatncnehthoccksdeuseotes 1, 331, 874 126, 802 11,586 | 1,470, 262 117, 579 
1955 (6 months) -.....-.... she cmwecgeoknbenny 688, 234 72, 999 2, 555 763, 788 70, 681 




















1 Potroom production. Weights include weights of alloying materials added in reduction pots as well as 
of aluminum content of primary aluminum produced. 

2 Exclusive of purchases from Reynolds and Kaiser. 

§ Computed by adding— 

(a) Secon purchased from Canada (whether old or new scrap) and 

(6) secondary ingot or scrap from old scrap (exclusive of secondary purchases from Canada). 

Item (6) was uted as follows: Alcoa’s purchased scrap was multiplied by the ratio secon 
aluminum savin bears to total scrap used, fae! to this figure was ad Alcoa’s purchases of second- 
ary ingot. The total purchases of secondary from Canada were then deducted and the remainder was 
multiplied by the ratio the recoverable aluminum content of secondary from old aluminum base scrap 
bears to the recoverable a content of all aluminum base scrap. Ratios were determined oun 
figures reported by the U. 8. Department of the Interior, Bureau of Mines, Mineral Industry Surveys: 
M. M. S. 1889 for 1949; M. M. 8. 2018 for 1950; M. M. 8. 2144 for 1951; M. M.S. 2212 for 1952: M. M. 8. 
2309 for 1953, and the monthly reports for the year 1954 were used for 1954 and the first 6 months of 1955, 

4 Also included in figures shown in foregoing table for purchased primary. The above figures do not 
include any receipts on toll or conversion arrangements. 


EXTENSION oF TaBLe VI 
Alcoa’s income of metal 








[Thousands of pounds} 
rue 
Secondary | Purchased 
Production from old 
Purchased secondary 
aluuinum: | Primary | frpbeeq | fromnew | Total 
secondary scrap 
from Canada 
RS i cacadtospeacccnedeunedee 582, 783 112, 137 17, 839 50, 149 762, 908 
ME caksesndeneheneuendadeesabon 707, 954 098 12, 564 27, 037 997, 653 
RS SN ae 851, 080 71, 981 6, 031 16, 814 945, 906 
Ps ccbtoudntectiucscuebansneehe 935, 136 58, 591 12, 503 39, 996 1, 046, 136 
Son ondlagh chemi dccapbanieas hrahiersiesetierindetiaie © 1, 222, 614 143, 400 17, 016 53, 344 1, 436, 374 
| SS ee 1, 331, 874 126, 802 » 33, 903 1, 504, 165 
1965 (6 months).............-....- 688, 234 72, 999 9, 375 773, 163 




















1 Potroom production. Weights include weights of alloying materials added in reduction pots as well as 
of aluminum content of primary aluminum produced. 

This table adds to Alcoa’s —s and acquisitions as per table IV, the recoverable portion of oe 
of new scrap, and chases of derived from new scrap. The amounts of of secondary from ne 
scrap were determined by deducting from the total a aluminum in Alcoa’s scrap and secondary 
ingot purchases the purchased secondary as shown in table 1V 
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60 SMALL BUSINESS AND THE ALUMINUM INDUSTRY 


Reconciliation of Alcoa’s income of metal in table VI (Department of Justice 
interrogatories) with total supply of metal (col. (k) of revised table 1) 





[Millions of pounds] 
Toll ans 
Pur- change 
chased |COMVEr-| Sheet | mon Toll | Toll | trans- | Table 1 


ion pri-| from Toll ; 

Table |primary|"0" conver- conver-|conver-| actions | col. (k) 

mary |Govern- -. conver- 

we _—_ _| from | ment sion im- sion _, won ba to : 
tal | d domes-| ware- | P° scrap 2 (P8Cone-| Pre | oMner | upmy 

tie pro- tic pro- | house # metal? ary? | mary? |primary/of metal 
































i 
ducers"! ducers? F nwo 
a TCE NSIS 7 ) A ater be UEeee Se tn 9 1 15 3 DW ketbingie 792 
SNS we EE ESS OST 1 37 4 96 inaditen 1, 065 
SRE SET og SS A, ERS ES 3 49 7 19 2 1,026 
iiciiscracrercarneheeces 1,046 Siw 4 4 30 6 8 2 1, 103 
ERE ereer ss 1, 436 13 1 3 1 48 7 32 2 1,543 
| | rere me | oe Based: 1 1 42 7 30 2 1, 590 
January-June 1955. i. & Sennen Rey cebeeies pecmaeetee Tek mne 5 10 812 











1 Specifically excluded from table VI per note 2 to table IV. 

“ ange f excluded from table VI, per last sentence under note 4 to table IV. 
"2 This sheet, originally shipped to Government stockpile by Alcoa, was later withdrawn (as recorded 
above) and replaced with equal tonnage of pig. In answering Department of Justice interrogatories, both 
of the sheet transactions were eliminated as offsetting duplications. 


APPENDIX TABLE 5.—Kaiser Aluminum & Chemical Corp.—Sources of metal supply 
CALENDAR YEARS 1946 THROUGH 1949 
{In millions of pounds] 





1946 | 1947 1948 1949 
i | | } | 
Percent) Pounds Percent, Pounds, Percent; Pounds Percent 





Pounds 





{ | 

185 | 87.7 256 

(6) Primary metal purchased from 

other domestic producers... .-. 1 8 | 

(c) a imported from— | } | 
( 


da 
(2) Elsewhere.......-....--.-|-------- | 
(d) Primary metal received from 
United States Government | 
- 


rces: 
1) RFC and GSA.....-.... 42 37.2 | 
pee A ee edccawdign seep ce|an tunes teeges ns 
(e) Primary metal purchased from | | 
domestic nonproducers. .......|....-...|-.-..--- ER Piss RI Pere tis acca oi ee 

% Primary metal tolled ?_._.....-..}_..-.... | 
g) Recoverable content oi scrap: ? 

(1) Purchased 

Ry tet ca Gonedindensinn teieacuenpataemies 
(h) Purchased secondary ingot...... Q) : 
(i) Toll secondary ingot.............}.-.-..--|.---.--. jrocnoro |------- |--------|-------- |) aps CERES 


(k) Total supply.......--.---- | 13) 100.0} 21 | 100.0} 28 | 1000] 279) 100.0 


| 
(a) Primary metal produced......... 46 | 
9) 























1 Less than 500,000 pounds. 
2 A customer’s ante in 1950 of primary metal for immediate conversion by Kaiser to sheet products 
were excluded. 
sold by Kaiser. 
3 Weight reported is total received. Corporation records do not show recoverable content. Records also 
are not designed to show whether scrap was purchased from Kaiser customers or dealers and others. 


orporation records do not indicate whether metal received from a customer was originally 
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Apppnpix TaBLe 5.—Kaiser Aluminum & Chemical Corp.—Sources of metal 
























































supply—Continued 
CALENDAR YEARS 1950 THROUGH 1054 
[Millions of pounds] 
1950 1951 1952 1953 1954 
4.| Per- Per- Per- Per- Per- 
Pounds cant Pounds cent Pounds} cent Pounds cent Pounds cent 
' eee —_——— 
(a) Primary metal produced 297; 86.3) 337; 82.2 386; 81.9 616; 83.8 787| 90.7 
(5) Primary metal purchased 
from other domestic 
T_T SE RENT ED OPN ll 2.7 8 LH. -@ bende () eaten 
(c) Primary metal imported i 
from: } 
(1) Canada. _......-- ll 3.2 15} 3.7} 17; 3.6) 56) 7.6 32} 3.7 
(2) Elsewhere... ... -- 3 9 2 oh DB). & hewance 3 4 oaaee 
(d) Primary metal received 
from United States 
Government sources: 
(1) RFC and GSA... 41 3 1 on 18) 3.8 5 i Farmers Ay Te 
OR SARE SE Re FESR eee ee See PE ERS’ es Fe ed, 
(e) Primary metal purchased 
from domestic nonpro- 
CS x5 se ee ceet sR Basak 1 _ 6 2 3 1 -1 
(f) Primary metal tolled 2___ 44 12 4, 1.0 3 6 2 3 3 3 
(g) Recoverable content of 
scrap: 3 
(1) Purchased.......- 17} 4.9 18} 44 25) 5.3) 35) 4.7 25} 2.9 
ae... 9 626) 18 4.4 10} 21) 4] 1.9 19) 2.2 
(kA) Purchased secondary in- | | 
SS AS eee 2 6 1 2 2 «4 2 3 1 PS 
(i) Toll secondary ingot. -...- Sy t.... a. te obeel  Wee 1 ene. finn 
(k) Total supply_....-- 344) 100. 0) 410, 100. 0! 472) 100. 0} 738| 100. 0| 868) 100.0 





* Shapes and ingots. Kaiser returned 5/6 of a pound of primary pig to the Government for each pound 
of shapes and ingots received. 
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62 SMALL BUSINESS AND THE ALUMINUM INDUSTRY 


Appenprx Taste 5.—Kaiser Aluminum & Chemical Corp.—Sources of metal 
supply—Continued 


MONTHLY—JANUARY THROUGH JUNE 1955 


[Millions of pounds] 





January 


February 


March 





Pounds | Percent 


Pounds | Percent 


Pounds | Percent 





(a) Primary metal produced_._..........- 
(6) Primary metal purchased from other 


(2 Elsewhere FS ie RE: aT 
(d) Primary metal received from United 
States Government sources: 

i) BI rited oS YL * CARR SRRRSESS Mears 

(e) Primary meni purchased from domes- 
tic nonproducers-..................- 

{9 Primary metal tolled 2_............... 

wey hm Nom va of sera) 






2} Toll ‘a 
) Purchased secondary ingot.....--.--- 
#) Toll secondary ingot.................- 


(k) Ee inncdinhivinetoesds 


ees ee 














Primary metal produced__.........-.. 
6) Primary metal purchased from other 
domestic producers_...............-- 
(ec) sow! metal imported from: 
1) Canad 


2 “pears 
(d) ree metal received from United 

States Government sources: 
(1) BFO and GSA.._.............. 
 £o. Sous ee ee 
(e) Primary metal purchased from domes- 
tic nonproducers...............-.... 
Primary metal tolled ?................- 

) Recoverable content of scrap: * 

iB  —"" 2S 
ey EA 
ny Purchased eng ma f ingot Se RESET 
4) Toll secondary ingot.................. 


(k) TRE SOIT iccnkcocccccagacsss 


eed et ee 


























§ Less than 50,000 pounds, 
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SMALL BUSINESS AND THE ALUMINUM INDUSTRY 


AprenpIx Tasie 8.—Comparison of primary (integrated) producers sales of 
primary aluminum to nonintegrated users with own purchases, tolls and conversions 
of aluminum, 1946-55 







































































[Millions of pounds] 
Sales of Own purchases, tolls Sales of Own purchases, tolls 
primary and conversions ? primary and conversions 2 
metal to metal to 
Year domestic | Year domestic 
nonin- Pri- | Second- nonin- Pri- | Second- 
tegrated | Total | mary ary tegrated | Total | mary ary 
users ! | metal | metal users ! metal | metal 
SE PaET 73 458 | 288 BO TORR. oka sani. 327 324 162 162 
|: SR 186 374 135 230 \i 1668.........-. 381 546 314 232 
res 210 412 198 214 ji 1054........-.. 380 377 205 172 
ea 168 77 137 140 || 1955 (ist 6 
ee 263 464 321 143 months) ..... 298 187 99 88 
| RTT 239 284 136 148 
ALCOA 
aa RL 164 215 133 i... =a 118 165 73 92 
Lt SEO 169 323 121 - 8 ee 112 307 182 125 
Sg DEEL ETE 181 287 167 2g. Se 114 254 160 a 
ee 128 208 122 86 || 1955 (ist 6 
| eS 160 357 276 81 months) ..... 106 124 83 4] 
WOU iets dS 112 175 96 79 
KAISER 
1 RIEL, SP PIA 48 42 fy Rie 89 78 41 37 
SS 6 21 9 > tie Maks 126 119 68 51 
Bs iainsitsicatession ll . y, BEER ARS 12 |i 1054........... 136 81 36 45 
| JESS ll 19 5 14 || 1955 (ist 6 107 27 10 17 
| SSS 36 7 19 28 || months) 
SETS 50 63 23 40 | 
i } t i} 
REYNOLDS 
| | 
4 EP ES 9 195 113 i ka } 7 46 17 29 
Sg EES, ll 30 5 25 | a | 120 81 48 33 
TY MER ESRSS 18 113 31 Sk eee 143 120 64 56 
NR anc 29 50 10 40 |} 1954... 130 42 9 33 
RR cicintnalimnesioe 7 60 26 34 || 1955 (Ist 6 85 36 6 30 
| | months) 
i 














1 Excluding reported tolls or conversions of primary metal for nonintegrated users. 
2 Toll and conversions were separatelyreported only by Alcoa and Kaiser and were treated as purchases 
Purchases of primary metal from other domestic primary producers are excluded. 


Source: Reports of primary producers to Subcommittee No. 3. 


by Reynolds. 
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AppenpDix Taste 9—-A.—Approvimate share of United States aluminum supply of 
primary and secondary aluminum acquired by nonintegrated users, 1946-54 











[Millions of pounds] 
United States 
pe te) Total inary 
Share of balance of United | sales of sy supply to non- 
States supply to non- metal to non- Saagveted 
tegrated users integrated users 
United vac 
n 
ss hs — 
n condary 
Year States | pro- fog metal Sales of Percent 
supply ') ducers | supply he imary of Percent 
supply !| SUPP recovered fn ot United of 
Total?| fomold |" tonon- |Amounts| States | smount| total 
and new | integrated primary United 
scrap | users by produc- States 
by non- | Canada é es supply 
integrated supply 
users 3 
(a) (b) (ce) (d) (e) (H (g) | (€)+(b) | a) +(e) 
1946_.... 1,716 1, 277 439 3990 306 3 173 14 572 33 
Telewcen 1, 994 1, 517 477 534 533 1 186 12 720 36 
1948..... 2, 146 1, 659 487 429 389 40 210 13 639 30 
1949... 1, 796 1, 485 311 258 239 19 168 ll 426 24 
1950..... 2, 401 1, 903 40K, 425 360 65 263 14 688 29 
| a 2, 541 1, 958 583 557 441 116 239 12 796 31 
1058..... 2, 804 2, 199 605 621 470 151 327 15 48 34 
19SR. css 3, 891 3, O51 840 77 §27 249 381 12 1, 157 30 
1064..... 4,032 | 3,200 733 694 460 234 380 12 1, 074 27 



































' 1 From appendix table 2. Note that primary producers supply includes in most years a small unknown 
amount of purchased secondary ingot obtained partly from nonintegrated smelters in the United States, 
and therefore duplicated in the total of col. (e). These purchases were so small in comparison with the 
total supply of the primary producers that they have a negligible effect upon the comparison in this table 
except possibly for 1947 and 1948. Melted aircraft scrap was purchased by primary producers from converters 
classified by the Bureau of Mines as secondary smelters. Total purchased secondary ingot by primary 
peewee tis including both imported melted serap and domestic melted scrap, was as follows (millions of 
pounds): 


een Baer CF 10 a EE SE SEE HS 20 1 a ae 8 
ee a eee 110 ee, Te a a 28 cae ne Oe ll 
SUSE... <hddautses<s A WOOE vag onpecbiacendan 6 ee ae ee Se 8 


? Column (d) is an approximate estimate. Figures would be identical with col. (e) except for: 

(a) Small amounts of melted scrap imported by nonintegrated users excluded from col. (d) because 
not reported in sufficient detail by the Bureau of Mines; likewise, small amounts of primary metal 
imported by nonintegrated users from countries other than Canada excluded from col. (d). 

(6) Significant amounts of imports for the Government stockpile in 1953 and 1954 included in total 
supply of col. (ce). 

(c) Small amounts of secondary metal purchased by primary producers from secondary smelters 
included in col. (b). 

3 Reported by Bureau of Mines as recovered by independent secondary smelters, reclaimers and others, 
excluding primary producers and fabricators. The Bureau of Mines reported that purchased scrap err i 
tion by the independent fabricators was known to be relatively small. Data are given in appendix table 9-B. 

$ Reported by Aluminium Ltd., to Subeommittee No. 3. Actual deliveries differ slightly from sales in 
each year. 

+‘ From appendix table 7. 
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66 SMALL BUSINESS AND THE ALUMINUM INDUSTRY 


Aprenpix TaBLe 9-B.—Recovery of aluminum from purchased aluminum-base 
scrap in the United States, 1946-54 











[Millions of pounds] 
From new scrap From old scrap 
Year peers Pees caheeneee a ont 
secondary | producers secondary | producers 
smelters and| and fabri. | Others | Total |.rnoiters and| and fabri- | Others | Total 
reclaimers cators ! reclaimers cators ! 
272 96 6 374 115 62 3 180 
245 106 ll 362 272 49 5 326 
224 150 7 381 154 4 190 
158 108 6 272 13 3 88 
212 114 8 334 127 ll 13 141 
275 134 22 431 132 8 12 152 
311 133 22 466 133 4 4 141 
344 201 33 578 145 6 5 156 
301 160 23 489 128 5 3 136 
































1 It was necessary to include fabricators with primary producers since neither complete scrap consump- 
tion nor recovery data were available for the primary tA a alone; however, purchased scrap consump- 
tion by the independent fabricators was known to be relatively small, The group called others, includes 
foundries, chemical producers, and any company not classified as a smelter, reclaimer, fabricator or pri- 
mary producer (Bureau of Mines letter, July 21, 1955). 


Source: Bureau of Mines report to Subcommittee No. 3. 


Appenpix TABLE 10—A.—Secondary smelters and reclaimers: Share of United States 
aluminum market supply acquired by secondary recovery from scrap, 1946-54 






































[Millions of pounds} 
Secondary smelters and reclaimers recovery 
States sup- reported 
You ee aan a Percent of United States 
ary recovery Amount total supply 
Primary and| Secondary 
(1) (2) @ secondary only 
1946__ 1, 716 582 387 23 66 
1947... 1, 004 718 517 26 72 
1948_. 2, 146 703 378 18 54 
1949... 1, 796 434 230 13 53 
1950... 2, 401 609 339 14 56 
1951... 2, 541 621 407 16 66 
1952_. 2, 804 622 444 16 71 
1953... 3, 891 785 489 1B 62 
1054... 4, 032 671 429 ll 64 























Source: Cols. (1) and (2), appendix table 1-A; col. (3) compiled from appendix table 9-B. 
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AppENDIX TaBLE 10-B.—Total aluminum scrap consumed in United States, 
by type of consumer and type of scrap, 1946-55 
























































Amount in millions of pounds Percent of total 
Year 
Smelters | Primary Smelters | Primary 
Total and pro- Others Total and pro- Others 
reclaimers| ducers ! reclaimers| ducers 
) ge ee ee FP 689 475 203 ll 190 69 2 
WG Acigbncticnctiines 624 180 18 100 76 22 2 
i ES a 649 435 201 13 100 67 31 2 
og ee Se SS 398 257 131 10 100 65 33 2 
pt Pe FE 546 384 137 25 100 70 25 5 
Be sacdbedenmpaind 665 465 152 48 100 70 23 7 
UR i Sic edenncatadss 695 510 146 39 100 73 21 6 
) __, BET aS 827 553 218 56 100 67 26 7 
pS ES ee ee 747 535 167 45 100 72 22 6 
NEW SCRAP 

ON, bit dabwtedocis 401 291 103 7 100 72 26 2 
SOGT . i biuccdiaadaisonas 393 267 115 ll 100 68 29 3 
SOGB Cn caactbeicisedes 411 42 161 8 100 59 39 2 
) Sa eee 293 171 116 6 100 58 40 2 

Dis taecdiwharibauss 362 123 9 100 64 34 2 
|, I EaE a 487 310 143 3H 100 64 29 7 
Ws i dadedentadeans 531 141 35 100 67 27 6 
pC ee ae ve 644 383 210 51 100 59 33 8 
Wee ndtacoditodsinedns 579 340 180 32 100 61 33 6 

OLD SCRAP 

WR iiticcdtetentonia 288 184 99 5 100 64 3x 2 
PE 429 357 65 7 100 83 15 2 
, ee ae 238 193 40 5 100 81 17 2 
| SE Se 105 15 4 100 82 14 4 
/ | ee 184 14 13 17 100 a4 7 9 
PEs ncdnneiagindeaiian 178 155 9 14 100 87 5 : 
) SS ea 165 155 5 5 100 94 3 3 
Bes anditienitbinmsdiinnities 183 170 8 5 100 93 4 3 
BOGE, cesmandicnahened 168 154 7 3 100 94 t 2 





























1 Data for primary producers also include small amounts (9-16 million pounds per year) for nonintegrated 
rs. 


fabricato 


Source: Bureau of Mines and Aluminum-Magnesium Division, BDSA, Department of Commerce. 
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AppEenpix TABLE 10—D.—Uniied States exports of aluminum scrap, 1953-55 






























































[Thousands of pounds] 
United Nether- West | 
Year and month | Total |Canada! Haiti | King- lands Ger- | Italy | Japan | India | Other 
dom many 
MPR iescissicct st 9, 162 248 110 310 267 | 1,811 1,086 | 5,320 |......_. 2 
pS SNE 78, 676 318 3 ae enene 1,022 | 49,388 | 18,372 | 4,271 | 4,781 358 
January........ +B Bacal an 33 1, 483 830 , 5 RABE 5 
February......| 5,713 ll WE lotineoen 140 | 2,415 1, 768 8 eR Ce 
March.........| 4, 737 ll 1,463 | 2,022); 1,210 22 9 
Pore. ccottsncc 1, GOO incontne WD Inccncmhn 89} 3,921 2, 378 825 79 21 
- a Se eee 22 6,212} 2,355 9 180 1 
PD Sc cttiindns 7, 333 2 Ea Sree 56 | 5,350} 1,787 |........ 112 60 
eee 10, 190 | 8,342; 1,656 |.-...... 494 1 
‘August........- Sp DU Fosecinck Heoauinctsbisa sas 56 | 5,618 980 |---..... 573 21 
September. .... 5) ee (9 CaaS 260 | 3,844 eh Se 1, 066 181 
October........ 5, 588 9 ) 4 RS 98 4, 234 ge eee 281 150 
November... 6, 911 [ge Sa 33 4, 062 if | ae 1,173 3110 
anf er leds 5, 719 , 9 A 78 3, 444 1 ae YY ow a 
January-........ 4, 799 |g eateries « NU he & 128 | 3,608 TEE Dinenesin 204 36 
February. ..... Re ee, es: eee 4, 778 ye: 7 ee 226 20 
March......... 4, 02 ys TE! a, SRP 3, 634 | ree 99 7 
aly EES} CS SE Se SRE: Eee 3, 583 $36.1 .wcween )* | aes 
een 4, 704 gp ee Ee, Se 4, 498 187 _ 
pe eee 869 » BE AR ARISES 78 | 2,525 | ee |} eae 
: RE 2, 810 |. 182} 1,946 | § ee . | =e 
August......... ot See | SRR ae 92 | 1,591 ,._ | ae 7 | eee 
September.....; 1,510 ll apne Seas Geannee, 257 SE ticninacs 1,046 433 
1 Switzerland 55. 
? Belgium. 
3 France. 


* Mexico. 


Source: Bureau of the Census to Aluminum and Magnesium Division, BDSA. 


AppEeNDIx TABLE 10-E.—United States exports, imports, and licensing of aluminum 
scrap, 1989-55 


{In short tons] 


























Exports r ‘ 
| mports for 
Year consumption | Licensing 
Ex Canada Total 
WIG cciiunticambtipocors minuczuiphibiambtphiaitnns 472 | 47 SE eee eet 
OO EEE EE FE ae ET INR 916 | 955 or ee ae 
Rs. Se dae aati waieyaspentnesegunlanaesenah | 23 | 57 [8 Reis eee a 
SOE i. sncvacuuntiawsieWbabanaweesinenaptatecees I icteebainrantes 32 yy aerate ayaa 
RE RS SE PT er RE ne a 14 Gis rte. 
ON ee. a pajaieeateieeneaaadacametd 181 413 x |, Speers 
Bins cians aie Deon clin <4 ended Acie balphedgadalentinms 448 802 oy Ee es 
EEISSE CEES Sak (>Re NER ies Sy: PES ae oe a 261 640 A OD eS 
| SR RR ae Sar ae 722 7 <<) | (aay 
REEL I SE RE REA EES 324 438 <5 eee 
RSE RE ae ee en eee eee 316 396 | eee 
RR RS) Se RE Pa RES SE a 690 799 = Sa 
UII sci icinchds ‘rials aces io net sae te lefanysaabcitaes doreandiganeegh ep eatee 1, 392 6, 280 } <3 See: 
Di cccckbaneniaketbdeconcchudind siietGupubanenn 496 1,027 |) ere ae 
Divccnndie chskkGeiwosonssatcaginanestiqhendiels 4, 460 4, 582 26, 724 16, 192 
BNE a cutciinetnatekhs ctentceceieesanapuncaandes 39, 179 39, 338 14, 725 47,062 
1955: 
TOI iin i jininn sink nstincbnioniinnPapimekank 2, 366 2, 399 1,039 4, 225 
PORES cin tth nccésckengukepanqpeninace 3, 076 3, 076 77 3, 232 
WN Ot Seo. cpcetntokeemvedaeus 2,071 2,074 2, 096 4, 386 
ROU S pce remain usensdbsisaga sccewmsBiciex 1,691 1, 691 o 763 
May PTE kkcldisswcecddnesdpussinswadbanenin 874 875 2) 32,120 
1 are report from Bureau of the Census, Figures are preliminary. 
2 Not av le. 
3 May 1-20. 


Sources: Bureau of the Census; BFC Export Licensing Statistics. 
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APPENDIX TABLE 11.—Nonintegrated secondary smelters and reclaimers: production 
of secondary aluminum ingot, and primary aluminum content, 1946-54 








[Millions of pounds} 
Secondary Primary Secondary | Primary 
Year aluminum Year aluminum 
ingot ! content ingot ! content 
pn EST IE AS 415 Ei Bene bovtncodmontennn 403 25 
Peep Racine aya eae 2 520 fe Se aiaencte Mi Sionetig 466 42 
NB a. oc icdtianrs in Sean 380 ig Rn EEE 503 39 
BOND wa vaiotemnivicwsinkcin 235 8 ek ES A RN 439 24 
BOND. cchtitcncainnae 358 ll 























1 Gross weight of alloys, including copper, silicon and other added elements, 
a 2 ee 123 million pounds of secondary produced by private contractors from scrap purchased at 


y airfields. 


Source: Bureau of Mines, 


Apprnpix TABLE 12.—Alcoa’s base 


ices, aluminum products ! Jan. 1, 1949, and 























ar. 1, 1956 
{Cents per pound] 
I 1 Mar. 1 36 
an. 1, ar. 1, 
Product 1949 1955 
Amount | Percent 
Pig, 99 percent minimum tr gg onsale ndpatns nepladiihn auiteliomeminatne Goes 16.0 21.5 5.5 34 
Ingot, 99 percent lus, 30- ionctbbcenee 17.0 23.2 6.2 36 
Extrusion billet, 2 solid, an Sy diameters...-..__..---.---- 18.8 25.5 6.7 36 
Reroll slab, 5052, 314 by 16 NS PO iti niniinduineacerpinn so 22.5 30.7 8.2 36 
Reroll coils, 3003F, 0. 135 by 17 to 48 inches...................... 20.8 28.2 7.4 36 
Foil stock, 1145-H 18, 0.026 inch coiled by 12 to 48 inches_....._- 22.6 30.7 8.1 36 
Redraw rod E. C., 14, 34 inch diameter.................-..._. 22.5 28.0 5.5 25 
Forging stock 2014, clas. 1 1, 2-inch pete ballet ie Mckee Daal 29.5 39.3 9.8 Es] 
Tube blooms 3003, 2-inch Schedule 40 DING c..-cane: 27.5 36.0 8.5 31 
Sheet 3003 machine finish, 0.020 by 12-inch cofled _- 27.7 37.1 9.4 34 
ee solid shape, factors 27-28, 0.1 to 0.2 pounds per. 40.4 44.5 4.1 10 
Foil, 0.0035-inch plain eoiled, various ——_ Po a ame Pom 40.0 54.0 14.0 35 
Electrical conductor cable, No. 4, 7/1 A.C.S8. RB. 22. 69 30.0 7.31 32 
Wire, 2117, rivet wire 0.130, 0.203 ‘inch eater 37.0 47.9 10.9 29 
Rod 2017 screw machine stock 1-inch diameter.....-- : 35.5 46.3 10.8 30 
Bar, 2017-T 4, 1.438 to 0.689 inch by 1.001 to 1.500 inches... 39.5 61.5 12.0 30 
Tubing 3003, 1-inch outside diameter by 0.065 inch wall_......-. 46.0 57.8 11.8 26 
Powder, standard ONG TOG... ccsssscccescesccsa seat 39.5 44.0 4.5 ll 














1 mee pe of rh ani , alloy, dimension, gage or shape of each product was that most typically used or de- 
man 


Source: Appendix table 13, as reported by Alcoa to Subcommittee No. 3. 
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AppEeNnpDIxX TABLE 14.—Shipments of aluminum mill shapes by integrated and non- 
integrated producers, 1950-55 


{Thousands of pounds] 





1st 2d Ist 6 










































































Mill shapes ! 1950 1952 1953 1954 quar- quar- | months 
ter 1955 | ter 1955 1955 
Sheet and plate 2_.................. 1,028, 131 | 991, 788 | 1, 269,850 |1, 057,485 | 333,873 | 369, 331 703, 204 
Integrated producers__......... 982,912 | 944, 258 |1, 198,048 | 993,900 | 311,942 | 344,921 | 655, 963 
Nonintegrated producers _-_-__... 45,219 | 47, 530 71, 802 63, 585 22, 831 24, 410 47, 241 
BS SEE TES Ae eee Tae ee ae Ore 103, 065 | 85, 124 119, 470 151,598 | 47,163 | 49,638 96, 801 
Integrated producers... ........- 75,050 | 57,832 82, 567 105,242 | 32,529 | 34,490 67,019 
Nonintegrated producers...._.. 28,015 | 27,202} 36,903} 46,356 | 14,634 / 15,148 | 29,782 
Wire and covered cable. .........--. @) 70, 489 75, 525 72, 251 21,917 | 23, 480 45, 397 
Integrated producers. __........ (3) 42,814 45, 075 41, 079 13, 585 13, 503 27, 088 
Nonintegrated producers... _._. (3) 27, 675 30, 450 31, 172 8, 332 9, 977 18, 309 
A. C. 8. R. and bare cable......... 132, 710 | 176,754 140, 550 147,166 | 38, 685 41, 659 80, 344 
Integrated producers........... 100, 366 | 129,383 101, 329 110, 857 29,627 | 32,154 61, 781 
Nonintegrated producers.....-. 32,344 | 47,371 39, 221 36, 309 9, 058 9, 505 18, 563 
Extruded shapes and drawn tub- 

Di ite ccdiontnbasetegadipleds 296, 587 | 360,688 | 486,117 | 523,248 | 167,947 | 196,114 | 364, 961 
Integrated producers 217,910 | 274,856 | 244,933 | 78,538 | 89,168 | 167,706 
Nonintegrated producers___..__! 102, 738 | 142,778 | 211,261 | 278,315 | 89,409 | 106,946 | 196,355 

Powder, flake and paste__.........-. ;, 075 | 47, 821 44,412 46, 909 11, 436 9, 101 20, 537 
Integrated producers........... | 16,202 | 20,606 | 24,541 | 27,308 | 9,590 | 6.786) 16,385 
N tegrated producers... _. 5,783 | 18,215 19, 871 19, 601 1, 837 2,315 4, 152 








1 Rolled rod, bar, and structural shapes are not included; integrated producers account for practically all 
production in this category. Data on forgings are not available. 

2 Shipments by integrated producers exclude sheet shipped to own foil plants, but include reroll sheet 
stock shipped to nonintegrated producers,. Shipments by nonintegrated producers include sheet pro- 
duced from reroll stock. Shipments by captive plants are not included. 

3 Not available. 

4 Shipments exclude tube blooms shipped to own drawn tubing plants but include shipments of tubing 
produced from such tube blooms, and also include tube blooms shipped to nonintegrated producers Cap- 
tive plants are not included. 


Source: Aluminum and Magnesium Division, BDSA, Department of Commerce and reports of alumi- 
num producers to Subcommittee No. 3. 


AppenpDIx TABLE 15.—Aluminum prices in New York, 1942-54 











{Cents per pound] 
Virgin ingot | Secondar y ingot Secondary ingot 
| 99 percent | =. pel ey No. 12 alloy Periods in which secondary 
Year P ingot prices exceeded vir- 
} gin ingot 
| nigh | Low | High | Low | High | Low 
i i 
1942... | 1 15 15 | 15 1434 144 
i cl 1 | 15 1 1414 4 
Ses Eo a ee eee 1244 1 101 9% 
We 3 | 15 T | 14 12 10% 9% 
, ” eee 15 te | 16%{ 1314 16% 10 | October 1946-Apri! 1947. 
RR 15 15 1634 1354 1634 134%| December 1947-May 1949, 
1 fed Se 17 Ta 2714 1534 2614 1544 
as 17 are 2414 154 24 144 
1950._.--.-.. 19 a4 83 16 31 154| June 1950-October 1953. 
eae 19 19 | 33% 20% 3114 1914 
Wl 20 19 | 205% 1914 1914 18 
Wee St 21. 50 20 | 2416 2 24 19 
(> ESS 22. 20 21. 50 2234 19 22 18 























_1 Beginning in Nov. 1, 1946, the price represents the combined average of copper silicon alloys No. 108 
and AX8-679. E 3 


Sources: Metal Statistics, 1955, American Metal Market. 











SMALL BUSINESS AND THE ALUMINUM INDUSTRY 





73 


APPENDIX TABLE 16.—Required offers and actual sales of primary metal by inte- 
grated producers to nonintegrated users under GSA contracts, 1953-65 ' 

































































{Millions of pounds] 
Alcoa | Kaiser | Reynolds Total 
Year and quarter Re R 
~, | Actual ‘e- | Actual e- | Actual Re- Actual 
quired quired quired quired 
offers | Ses | offers | offers | Sales | Offers | Sales 
1953, 6months......................- 73| 12] 61 | 6o| 17 | 158 246 
Reiter gaat EAA 4 if 2! go} 8 oe SR 
r SSRRO RL RE esos Me 8) ec a CF id Seeeg SSR aR 
yee eo eee oe 13} 114 | 7\ 137 Au 130 20| 381 
ee ORS TF eee ye 27 | rl we / ge} 0 Pa PELE LEER 
TS Se A EAB 3 il sang 7; 3 0 2 Pirate aucete 
Diichée kde. ccscaactaee ae 2 ae 39 0 y— rcnaasies accep ad 
og PEELE EIN ae a |} 10} ete ae. 0 ad) SEE andiningd ht 
1955, 6 months_.................-..-- 4 50 | 106{ 57; 107] 34 85; M1 298 
ONENESS Se lf 98 | lf 54 6 
Fibess deaatatbassscucanteaes } 50 A 68 5 57 i 53 28 } 85 |.--~----|-------- 

















! Prior to June 30, 1953, aluminum subject to GSA contracts was disposed of pursuant to directives of the 


National Production Authority 
3 Entire year, 1953, 
3 Entire year, 1954, 


Source: Reports of integrated producers to Subcommittee No. 3. 


Appendix Tar_e 17—A.—Primary aluminum subject to offer to nonintegrated 
users under GSA contracts ! 














[Million of pounds] 
| = — 
| Assuming no | TesU aang eee 
Capacity prior allo- Ss ee wie lead 
subject to cations, the axons aus obi ao 
contract amount equal | tht where rye “ 
Year Quarter| provisions to 36 of Baca 0 Cer 
capacity the 25 per- 
’ cent amount 
applies 
(a) (6) (c) (d) 
(6) plus (¢) 
Fen od ati intake nntanadewene 3 | 314. 85 209.9 | 0 209. 9 
4 314.85 209.9 0 209. 9 
PEE aoc lcccacenkiglineivondekuaak 1 313, 55 208. 6 0 208. 6 
2 314.15 209. 2 0 209. 2 
3 314.85 209.9 0 209. 9 
4 314. 85 209.9 0 209. 9 
Bee ianise a jenateiacdcnentdyn 1 313. 55 208. 6 0 208. 6 
2 314.15 209. 2 0 209. 2 
3 314,85 187.4 8. 44 195. 44 
4 314.85 165. 4 16. 94 172. 34 
PEL pict aedutks cacmaatininnande 1 3138. 55 156. 7 19. 84 176, 54 
2 314.15 85.8 46. 54 132. 34 
3 314.85 83.1 47.44 130. 54 
4 314. 85 57. 05 57. 58 114. 63 
DON a cicatraerae setcaxeinckas 1 313. 55 19.7 71. 29 90. 99 
2 314.15 8.9 75. 59 84. 49 
3 314. 85 0 79.19 | 79.19 
| 

















! Total amounts from all contracts by quarters beginning July 1, 1955, until the Ist quarter is reached 5 
years from the effective date of each contract when for all producers combined the amount of metal to be 
offered nonintegrated users becomes constant at a level of 25 percent of capacity. 


Source: Appendix tables 17-B, C, and D. 
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Appenpix Tasite 17-B.—Aluminum Com 


contract production and amounts to be ava 
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ny of America—Estimated supply, 
le for Government call and aeistate. 


grated users, quarterly from July 1, 1955, until 25 percent becomes constant amount 








{Millions of pounds] 

25 percent of 

capacity to 

Capacity | 663¢ percent | be available 

Period subject to | of applicable | to noninte- 

contracts capacity grated users 

after change- 

over 

Oe IIE FO an vik nn wn natesccedutgianendupbabiebscanbecwas 108, 75 Le Sa 
CE UE Poona seccedenendcneunesevanensinewneca 108. 75 TEE Dithnconeceswss 
2G GURNOOT BOOB. 8 Cains on en cn sen csedinwscutenesctbgulebenses 108. 75 98, Eh cserititindta 
EE Bk cnnsintinveccnnutaunambaennacbguiabnakennan 108. 75 i 7 See 
Be OE BI i che os dcp ypcarcctiniquasvnssoteshehbasewenine 108. 75 cS RA PEE 
PE inidnccecpahsonindndinecasechscakehpcuneeucns 108. 75 TEE tttcusseuiece 
DOE IE oon kbs nnn apccactegucsecsscesegepnedtnseuh 108. 75 | RRS TES 
WE UN, BO a na hg anos pe wcswcngqeccenyseccnepbbocahsasne 108, 75 Se OO Noveicocpaiteues 
OE TIT rn nnn cop enesiccessuebasaceaeetaeenenansn 108. 75 50. 00 & 44 
OIE FIT in nnn ss nik et cc nian gia con sahgonscenddemedcuc 108, 75 30, 00 15. 94 
TE NE Si ntchaednacnanntcnadsonqensesasonugeunostnntnes 108. 75 . 30.00 15. 94 
TON SE and nnn c cca huicddcndngdagabdicecumnbssaieosing 108.75 30. 00 15.94 
DONE FI ik nBias oi i citi cciccntendssgecitinccbbubtooewie 108. 75 30. 00 15. 94 
SE PEE FO odin eects neh cowceandindsaccsususdnaacdpumaniend 108, 75 18. 95 20. 08 
Het Querber BOD ices tcsices ccdtrdi ccc cccscessicceussesaecnns WORE Liccsscowcncees 27.19 














Source: General Services Administration as reported by Alcoa. 


AppenDIxX TaBLE 17-C.—Kaiser Aluminum & Chemical Corp,—Estimated 
supply, contract production and amounts to be available for Government call and 
nonintegrated users, quarterly from July 1, 1955, until 25 percent becomes constant 























amount 
[Millions of pounds] 

, 25 percent of 

capacity to 

Capacity | 6634 percent | be available 

Period subject to | of applicable | to noninte- 

contracts capacity grated users 

after change- 

over 
Oe ee, eras oe dese Sic ncencnatesbeainvcceses 114 WP benabanacuceccn 
BE IN Sas 5c oe ete Sedke inns cenapsacebesnessessgn 114 Pe Widen tincauwen 
TOE REE DIR kikiriice ck ovine sho kimaning deemedninnes beens 114 | Se 
DE Gs Bins need ak cece nn den scans saucseoepausesctbens 114 Be 
BO CHINN TO an nn eens cinc ces enpeomasonwsnnsn’ 114 VE Iaccdectsckanen 
114 SP TebdcusenecS aes 
114 oe 
114 We Ecaskonerdned 
114 OO Litinsensceddies 
114 74 1 
114 69 3 
114 34 16 
114 33 16 
114 18 22 
SOR A eksivncnciscca 29 
Source: General Services Administration as reported by Kaiser. 
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APPENDIX TaBLE 17—D.—Reynolds Metals Co.—Estimated supply, contract pro- 
duction and amounts to be available for Government call and nonintegrated users, 
quarterly from July 1, 1955, until 25 percent becomes constant amount 










































[Millions of pounds] 
25 percent of 
j capacity to 
Capacity | 6634 percent | be available 
Period subject to | of applicable | to noninte- 
contracts capacity grated users 
after change- 
over 
SEO SERRA annie ccsuthbrnccccsectn thi deecacasine= 92.1 4 SS See See 
SERIE BOs oki nccecti hid dwegivionddindccoge cooensece 92.1 6B. fic ces 
LeU BIND aiid and nay concn <cuncessndinecidnocsaeqeas 90.1 eee RE ees 
FG GUNN BITE niga own ccicenecs cane estniweseenensnentonssccnes- 91.1 1} ee 
SE St ae eee kon ert » Se 92.1 Ee EP 
Se ia ab iniinticninhdendgibindiiecspreveeseeniase 92.1 Or nae 
SC et tadkin shes ocptatannemtaashedocsstcateonecata 90.1 ULE eciscrccaneeme tine & 
Fe I Ce tikeisnsscdcenscempdaniccdvossensnatonannecs 91.1 ag SACRE q 
ee Gabe nine intenninieinarinbkotenianscahnnuat 92.1 5 SERRE i 
Fn  , REE ee a eee ae 92.1 ot) See —s 
ist quarter, 1 ae ‘ at Vad oated te 90.1 57.7 0.9 OQ 
Ee ERE ER RAE PEER TRE ET RRR TIE 91.1 21.8 14.6 <g 
DE CRT OOR, Biss eddies cin de pdccstacasdncvesnecccencycces 92.1 20.1 15.5 
4th quarter, 1958... 92.1 20.1 15.5 Os 
Ist quarter, 1959... 90.1 19.7 15.1 ra | 
2d quarter, 1959... 91.1 8.9 19.4 ae 
Bd GUN 1DGD nisin cede cence erence nese en -oiwiiesiieesocceee  ) een 23.0 gael 
= o 
Source: General Services Administration as reported by Reynolds. or 
Pv 
; r i 
Appenpix TABLE 19-A.—Aluminum Company of America report to GSA by rap 
quarters, July 1, 1953, to June 30, 1955, on estimated and actual sales to non- -{" 
integrated users C3 
[In millions of pounds} nee 
oe ” 
omen peer Etuaies ian és 
capacity ual pro- | sales to non- | sa non- : 
Perlod estimated duction integrated C7 
production users users pe 
Cl a 
OP Nee, CUR tsk Latte 86. 637 90. 081 39. 426 36. 174 ces 
CT _ eprecenapennpageersrnas 80. 559 96. 580 35. 543 22. 701 072 
LSU GME ONT) Sis iais esd icon cwtatiinet 86. 486 98. 936 22. 000 19, 423 7 
4 ig. ras 107. 014 109. 635 19. 000 21. 907 ae 
* [ie SRR RRMA 105. 791 URI Bod isdsieriains 32. 333 ~~ 
4th quarter, 1064.................----.--------- 114. 500 118. 060 28. 000 34. 430 —_ 
Ist and 2d quarters, 1955_.........-.....-.-.... 236. 067 238. 642 127. 180 101. 091 — <3? 
“> - 
DUNN tticiniisicAtitek:ctbeddaviatintndision 817. 054 866, 363 271. 149 268. 068 or. 

















Source: General Services Administration, 
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AppEenpix TaBLEe 19-B.—Kaiser Aluminum & Chemical Corp. report to GSA by 
quarters, July 1, 1953, to June 30, 1955, on estimated and actual sales to non- 


tntegrated users 




















{Millions of pounds] 
Contract Estimated Actual 
Period capacity, Actual pro- | sales to non- | sales to non- 
estimated duction integrated integrated 
production users users 
I nd hekivninntcccnbnascteccecdneuee 74. 482 81 22. 958 32. 000 
ie Ss SUR aks. cece cnishwceocsens me am 95. 541 96 38. 160 30. 000 
ist quarter, 1954...........---.- acu nun ninalanie 103. 391 106 25. 500 22. 000 
TF GUNUNN COUR Sineicnin co dkchencdcesenncsude 106. 596 110 36. 000 31. 000 
co  ! Se ee ae Oe» eee ee 112. 692 116 34. 950 39. 000 
4th quarter, 1954... .-- wiisinb debi tian winaewelaidii 113. 272 116 25. 500 45. 000 
ist and 2d quarters, 1955......-.......-..-.-..- 239. 300 240 70. 250 107. 000 
SE St Sat Sea A SSCS Se 845. 274 | 865 253. 318 306. 000 











Source: General Services Administration. 


AppenpIx Tas.Le 19-C.—Reynolds Metals Co. report to GSA by quarters July 1, 
1958, to June 30, 1955, on estimated and actual sales to nonintegrated users 











[Millions of pounds} 

Contract Estimated Actual 

Period capacity Actual pro- | sales to non- | sales to non- 
estimated duction integrated integrated 

production users users ! 
90 BION; MINE cnn snbccctecubenbetnsenccdihiee 57, 796 42, 995 27, 945 37.2 
Si eenrter,; 1906. Sh aSk ak eS 55, 146 51,499 27,945 36.8 
RE ils BIR an ccicctansecouuncaaceuuebas 71,010 66, 697 24, 895 24.6 
I FB oie iawicncd carpiinndnadeekneate 89, 824 77,400 24. 895 29.1 
Ph eniprter; M66 en oe oe eee 83, 002 82, 956 28, 395 31.0 
RN I, Fo oaks inno a etainintneaiieen mine 88, 000 85, 520 28, 395 44.9 
Ist and 2d quarters, 1955.......-- a SETS MEN 171, 920 170, 529 57, 690 84.5 
TED cies > cpidaltenh iv taniniay dnadiitite Latienkcnaned, 616, 698 577, 596 220, 160 288.1 

















1 Revised figures from Reynolds Metals Co, 
Source: General Services Administration. 
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AppEenDIx Taste 20-A~1.—Alcoa’s capacity and utilization, by products, 1954 






































Estimated 
Product pas = 1954 produc- | Percentage 
of Dec 31, tion utilization 
19541 
Thousands of | Thousands of 
pounds 
SSR Oe re eee ONE + Ser SR ney SAS ERO 2, 2, 627, 731 90.0 
FU icc SoM ta utah ic Blast na ode badéasabiuendlin 1, 141, 000 1, 182, 338 103.6 
Pabricaied products: ¢ 
Pe TE REA CS INR Seah tee beg 
ee BE ERS CR: 3 ae et ES Se 

U. 8. Government-owned facilities §__................- 12, 000 10, 130 22.7 
ERE TES SEER Ee 60, 220 35, 942 59.7 
a — b,c dabiAiipaanintitho einen wecocandnaodaaadasd 19, 580 12, 597 64.3 

xtru Shit ctn sind cagin ebbbereccccnncedauaases 177, 600 
U. 8. Government-owned facilities §.......-........... 16, 000 } 139, 092 71.8 
BREE AIS NEEL PE SE 5S as Sa Ip 40, 000 33, 938 84.8 & 
Fleectrical ra EE oi ET 126, 000 73, 273 58.2 iJ 
eg _ ND ELE) ES HOI 7, 200 2, 757 38.3 wae 
Wire, rod, and bar and rolied structural shapes_.......... 128, 000 118, 822 92.8 Os 
Drawn tube SPR dedi 2: VRS Maes 43, 360 24, 353 56.2 “g 
CUREED: ¢ actihueecguatiindededndie hb enGbacccnsecacdeansese 66, 940 * 

U. S. Government-owned facilities §...._.............. 9, 840 } 36, 188 7.1 1 
POON GING BGS nk cage kn estls Seeds dedcncntoeduxevesd 9, 640 7, 628 79.1 3 
Riad nctecdinclensdnetdiuebihte ce +<s.c..cbehesces 6, 630 1) 582 23.9 rat 
Screw machine products........-...........-..----.2..2-. 2, 854 710 24.9 ~s 
Collapsible re dag SUnKbiknceeacinndkioe 1, 300 735 56.5 aa 
Impact extrusions and customers’ blanks-................ 17, 084 10, 051 58.8 o 
Cooking utensils............. 29, 200 10, 952 37.5 “ 
POE eccininccdualccrnnecuthiedp ipidemmasenevansiniinnkiy 8, 800 3, 260 37.0 ale 
i [CS eeciein i Hete eaoNe EEN 18, 000 (6) (*) ‘3 

C. 
a= 
1In providing previously requested data on Alcoa’s capacities for the years 1950 through 1954 (see Mr’ r* pan 
D. Wilmot’s letter of May 26, 1955), each year’s production was related to the estimated capacity to produce a 
as of the beginning of the year. In this later question, the committee bas specifically requested that 1954, se 
production be related to capacities as of the end of the year. The question has been answered as requested a 
resulting in a different percentage of utilization for 1984 than viously shown. = 
2 Excludes additional annual capacity of 292 million pounds of alumina which is reserved for products 
other than metal-grade alumina. Alumina used for such purpenes has also been excluded from the pro- ae 
duction shown. ear | 
? Alcoa's estimated capacity to produce pig is based on— _ 
(a) At Alcoa: operations in a median water year. gs 
(b) At Badin and Massena: o re ges ge in a median water > pan excluding reactivated facilities for wt 
uneconomic production operated under contract GS-OOP-3% aoe 
(c) At Vancouver and Wenatchee: firm power plus available Bonneville Power Administration te | 
interruptible hydro power under median water conditions. be 
ig wate 149,536,000 pounds from Badin-Massena reactivated facilities operated under aod 
contract ¢ te : 
4 The capacity figures shown have been estimated for the average pattern of business and represent ca- on 
ee of equipment installed and ready for operation. Intermediate production capacity, which results One 
hen one fabricated product is used in manufacturing another, has been excluded. These capacities thus ~° 
capevennt Alcoa’s normal economic capacity. Pd 


§ Facilities owned by the J. 8. Government and operated by Alcoa under lease agreements. 
* Welded tube facilities installed at end of 1954, with no production from these facilities until 1955. 


Source: Alcoa’s answers to Subcommittee No. 3. 


AppENDIX TABLE 20-A-2.—Alcoa’s total rated capacity and production from 
fabricating facilities 
[Millions of pounds] 





Janu-| Feb- 4-month 
March) April . 

1950 | 1951 | 1952 | 1953 | 1954 | ar ruary average, 

1985 | 1955 | 2955 | 1955 | “1955 





Annual capacity. ......... 1,278 | 1,319 | 1,352 | 1,358 | 1,376 | 1,463 | 1,463 | 1,463 | 1,471 1, 465 
Annual production._......| 905 842 912 | 1,132 938 92 92 lll 102 99 
Percentage of utilization - . 71 64 67 83 68 75 75 91 83 81 



































Norte.—The capacity figures have been estimated for the average pattern of business and represent 
when one ot equipmetis | installed and ready for operation. Intermediate production capacity, which results 
en one fabricated product is used in manufac’ another, has been excluded and the capacities are 
want ried wdtions to Alcoa's abi conacneon represent neni ee . an SN 
million ._pounds pide yet m4 (as of May, 1955). ~ 


Source: Alcoa report to Subcommittee No. 3. 
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ApprEnDIxX TABLE 20-A-3.—Alcoa’s annual production capacity, by products, as of 








June 30, 1955 
[Thousands of pounds] 
Original capacity Capacity in 
Estimated in ee and Se leases 
capacity to as m or ow y 
Product uce as of | purchased from | U. 8. Govern 
une 30, 1955 U.S. Govern- | ment as of June 
ment! % 
DI in) sone Kocuhutineecddebaanebucnkeois RE GBR, O00 fo ihn oon cnc ch iiains calicieid. 
IR oi a oo Bh, on tnapieais OO GON St diinconnncngeidadcoenstitdbimadse 
Ometrane Tle). ois roe Bons ie cid secdeses 41, 146, 000 5108, 000 j......- x 
STE EE SF RAE Eee ae ae aa CBO BOO Bai Sees ctentisucinns oy aS ee 
Ne oo a A ene eae dienncsadécesence Ph RCO es AR Ore re ee 
IY CINE RIN fi 5 a, ns tttaiicnnnn~capecpnce 9 OO Gs 5s. cceiibiens be tiitoiixwiiiines. 
TOI hh a i ao ai ae tn 193, 600 42, 860 16, 000 
pi aay and bar (and rolled structural shapes) -- - = ib Sngitlbplicheema Rilke dacwwienes 
IE Ss ta ER cm MO L ccnscldcencudabes: brio Oe 





Screw machine products................-.....-.-- 
Collapsible tubes 
Impact extrusions and customers’ blanks-..-....... 
~— utensils 














1 Included in amounts > in Ist column. 
2 Long tons of 2,240 poun 


3 Excludes additional a eapacity of 292 million pounds of alumina which is reserved for products 


other than metal-grade alumina. 


4 Alooa’s estimated capacity to produce pig is based on— 


a) At Alcoa: oo in a median water year. 
in a median water 
under contract GS-OO P-336. 
wer plus available Bonneville Power Administration 
jan water conditions. 
ment without consideration of availability of power. In the inclusion of these facilities 


) At Badin and Massena: 
uneconomic production rt) 
(c) At Beinn i and Wena : firm 
vps on hydro power under m 
5 Capacity 2 of equip: 
in estimated 


Roa excluding reactivated facilities for 


capacity shown in the ist column, availability of power was taken into consideration. 


Source: Alcoa report to Subcommittee No. 3. 


AppENDIX TABLE 20-B—1.—Kaiser Aluminum & Chemical Corp.—Rated productive 
capacity of fabricating facilities, 1950-55 









































[Thousands of pounds] 
Annual capacity at Dec. 31 Monthly capacity during 1055 
ae eae 
cated iu Janu- | Febru- 

1950 1951 1952 1953 1954 ary ary March! April 
speasereets Sheet. ......... 360, 000 |360, 000 [360,000 [360,000 |360,000 | 30,000 | 30,000 |'33,000 | 33,000 

Electrical conductor 
Lacactag meee names 47,300 | 48,500 | 48,500 | 50,800 | 50,800 | 4,233 | 4,233 4,233 4, 233 

rolled structural 
tea ERS 700 |180, 700 |180, 700 |180, 700 |180,700 | 15,058 | 15,058 | 15,058 | 15, 058 
SORE rs 12,000 | 12, 12, 000 | 12,000 | 18,000 | 1,500| 1,500! 1,500 1, 500 
Halethorpe: Extruded 15,000 | 18,000 | 18,000 | 21,000 | 2,000} 2,000} 2,000 2,00 
REAR BIRT RE Ces -| 9,000} 750} (750| | 750 750 
BOO: ccicchvnceccsiens tai jaa pes gpiead wha 53, 541 | 53,541 | 56,541 | 56, 541 














1 Increase due to additional equipment under construction since early 1954 and placed in actual opera- 
tion on Mar. 1 of 1955. 


Pe gy 2 Ao ot based ae 

on age nel ee ee A pian ea wih perio 
Droduct nlx exceed monthly rates for short periods: however, 0 «por nedhy- hana factors 
estimation, not permit 12- Vor short perads: however, operat Panne po mah 


Source: Kaiser report to Subcommittee No. 3, : 
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AppenDIxX Tasie 20-B-3.—Kaiser Aluminum & Chemical Corp.—Scheduled 
future additions to aluminum fabricating capacity, as of May 1965 











Month available Annual 
(estimated) capacity 
Halethorpe heavy press plant, extrusions (to be operated under lease 
from the U. 8. Government): 
I i i cigsenvalinaetnemial heli haat in ata ace August 1955. _..... 9, 000, 000 
SEERA eae CORRE ty aa ey Seemed ree eR rae» November 1955-... 9, 000, 000 
| RES ie ee ee ae en ee ED As BUCO Rie OE ST Gee RI Se (SE MRE ESRI AlaRA AR! © SE 18, 000, 000 
Ravenswood: x 
Step I: 
0 ER DEH oe cee MOEN Se ae te 2 bo eT SO July 1956__........ 63, 000, 000 
NS cabins ch esacini<o pn dactaeesken mise acuscioberdaibuedigeieuiea oiuneas aaa Sab i AS 9, 000, 000 
DUEL: A, DOUG Sion cance cannapesaawwhndnhanenwiibbanaibuns January 1958__.... 117, 000, 000 
a siksactnet totes ivestetnapinspon ss dntanann ens ocd ckeiesip lace chibcn eniain cxpelocs i debacemig anit aaa an ced, 189, 000, 000 








Nortse.—Realinement of existing facilities and minor additions of new facilities will occasionally cause 
small changes in the rated capacities of the various plants presently in operation, 


Source: Kaiser report to Subcommittee No. 3. 


AppreNnpDIxX TaBLE 20—-B-4.—Kaiser Aluminum & Chemical Corp.—Annual 
capacity, by products, as of June 30, 1956 


[Millions of pounds] 





Onl 
Annual AEseey 
capacity ! omerar from U. 8. 

Government #|4°vernment * 


Capacity 
leased 





Bauxite 
Alumina : 
Primary aluminum. 





ae 
Bes 

= 
os ; 
conmco 


5 


Mane. Le ce cel cebaepabnorboudh acusetk week al ahanbed 
TU NN ee idea teudweuney 
Se See Sc eas eae 3 

Wire, rod, bar, and rolled structural! shapes. ---- 
Cable (electrical conductor) __.-_..__- heer GRRE ONS ROE Dats 
Other major aluminum products: Forgings 


= 
saa 








282 


Sede dtedeccceseleccccesesecade 


® 
O Bilt db- teens 9.0 











1 Above fabricating capacities are based on a typical pattern of business and will vary according to prod- 
uct mix. Capacities of sheet and foil are overlapping. Electrical conductor cable and forgings capacities 
are overlapping with wire, rod, bar, and rolled structural shapes capacity. 

2 Source: Table I, opinion of Judge Knox of June 2, 1950. 

3 Extrusion plant at Halethorpe, Md., has since been purchased from U.S. Government. 


Source: Kaiser report to Subcommittee No. 3. 


APPENDIX TABLE 20—C-—1.—Reynolde Metals Co., estimated annual fabricating 
capacities and production, 1950-54 








SHEET 
{Millions of pounds] 
Capacity! | Production? 
PE asad atiikcs 6s oxbitkh wend nave tinictanbiigeed ebdlsaialath tee ee, ot! 529 356 
MOR oe oa ceinesecdndh dbsgcdpwacdaSugnseedboseudbaitdwiinaetadiadbuian ah 564 365 
Ws Sos rec cdddccincccdacddechestbeckinddacuessiedspabclekdowbeebtabas 564 380 
DI nian sascha agsnsstosch lagi pe opvependcnbe evaatebies dined a ecanlia aeapinini aa ele da a ea 3564 428 
SONA on Saki eeccccndckauaciacncncs cadescuacaesoaesensanaed abate: 2s BY YES APS Ae 564 











1 Estimated at rolling capacity level; includes reroll sheet coils required for foil and cable operations. 
2 Includes reroll sheet coils for foil and cable operations. 


3 TA-27093 permitted an increase of 48 million pounds per year in capacity for heat-treated products but 
did not affect rolling capacity levels. 


Planned expansion.—A plate mill with capacity of 36 million pounds is planned 
for completion in 1955 at McCook. 
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Appenpix TABLE 20-C-1.—Reynolds Metals Co., estimated annual fabricating 
capacities and production, 1950-—54—Continued 








FOIL 
[Millions of pounds] 
Capacity! | Production 
(Rent ear ie A eR eA) ho en eT ER RE RE TE! Cae Ae RD hi a NRC NMED 63 42 
REEDS D+ a5 ERs 2 Sie Mtoe tina <I. aia a pine aiicineside s doranchiasmace os 63 7 
ican te an i Laie Re oad eec ll oak ee Ae a ane oan aichiainee 63 32 
RNs. ons coane cdhciilinnaihine vcibenewd bette aedhalecimipcdshatndidpaehbbntibiedadnmetneaeateao 63 46 
pee) rn Sob Soe PN, ek Bia la.ceie ee St 9 get Sn, hh IT 7 60 











1 Estimated at rolling capacity level. 


Planned expansion.—Pians for converting mills to 4-high at Richmond and 
Louisville will expand capacity to 86 million pounds by the end of 1955 and to 
107 million pounds by the end of 1957. 


POWDER AND PASTE (ALUMINUM CONTENT BASIS) 
[Millions of pounds] 





Capacity Production 




















18 8 
18 9 
18 9 
18 10 
18 13 
EXTRUSIONS 
[Millions of pounds] 
Capacity | Production! 
LS EE ee EO Sere ewes eur Arn CREPE Le ee Oe ee ‘* 82 49 
eG SRE SPS ETE ee I Oe no En en me eee eer eee 82 57 
eR Bea oe ee eee En ab ciamaaeoauanatmadinadis anmneetae apes 90 68 
aE Ee Sr EN See ee ee ne ee ere ete 90 67 
FNNE: 00 atbd abdinds Md ebdba Rd iain tdbddntdadeiaecesanboacdarcsasonne 90 61 











1 Extruded shapes and tubing. 


Planned expansion.—Expansions of extrusion capacity totaling 19 million 
pounds are planned at Grand Rapids, Louisville, and a new plant in Richmond. 

In addition, a 6,000-ton press with capacity estimated at 5 million pounds is 
planned at Phoenix for the Navy. 


WIRE, ROD, AND BAR 
{Millions of pounds] 





Capacity! | Production 2 








£EESS 
SSNS 











1 Estimated at rolling-capacity level, minor accessory equipment (scalping) currently limits production 
to 60 million pounds per year. 
? Excludes cable and redraw rod fabricated from reroll sheet coils. 
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Appenpix Tasie 20—C-—1—Reynolds Metals Co., estimated annual fabricating 
capacities and production, 1950-54—Continued 


CABLE, REDRAW ROD AND WIRE (ALUMINUM CONTENT BASIS) 
{Millions of pounds] 





Capacity Production 





TO cn ciunacongapiiicanenwadsunkacbacvescasssunebiecascesensenesearsnaencnee 50 113 
TNE ck ctnwnwndpgmpacodnaniingntensactmanconieseksapeaenghastennanaboeakan arm 50 24 
Fi cteripchechieminieccancessthnashsassuesedoansbiuscsesueanaiapbesndebes eae 50 30 
FEED. caumnctuinpeescnasaocecbscebenssunsavensunctecsseumoswavdencenaawnhnenes 50 23 
De Ricitenteeiesncotemninhwnthinaktbcelesannatsbetescadiesnncnenonentntensns 50 21 











1 Excludes . = quantity of cable purchased from other manufacturers and resold; records do not show 
— NOTES 


These estimates of capacity vary from year to in ——— with the anticipated level of — 
or specialized t of mill » Biro A Should au oat pattern of business change, significant increases or de- 
creases in our estimated cai ty might come about without the addition or elimination of any of our present 
fabricating equipment. For instance, we are currently adding equipment at our Listerhill, Ala., sheet 
mill which will increase our ro a to produce heat-treated sheet at that plant. These additions involve 
no additions to our rolling-mill capacity at that plant and, therefore, the change in our anticipated pattern 
of business from non-heat-treatable sheet to heat-treatable sheet may be said to have re browns about (prior 
to this current construction) a decrease in the estimated capacity of the Listerhill plan 

There are some duplicates in the above figures since our foi) mills, for instance, are S siailted their —— 
stock from our sheet mills and the same is true of our cable, redraw rod, and wire capacities. Exis' 
planned expansion as of May 1955 will give us a total fabricating capacity of 816 million pounds. 


Source: Reynolds answers to Subcommittee No. 3. 


AppENDIX TABLE 20—C-—2.—Reynolds’ annual production capacity, by products, 
as of June 30, 19565 


















































Original Capacity in 
capacity in facilities 
plants and from 

— U. 8. ae 

pure! ernment as 

Unit | June 30, 1955 |t-om the U.S.| of June 30, 

Government ! 1955 
(1) (2) 
PD a. diis cits hrniebhinemeamldetcbsamueeeuaiaiilen 0 
Alumina. _......... 665, 000 
Primary aluminum 288, 000, 000 
Jones Mills.... d {et can. cee 
"IN oi ike sidbtecdeibintnamanenaagaunbin d 144, 000, 000) 
il cbc laa a phat ini aeahilncsspioe .--d0....| 564,000,000 | 468, 000,000 
McCook. .- do. ... Sec 
Reynolds Wiens do. ... 180, 000, 000) 
Foil rolling_..... a eae AES ee Kh ittiidinaiitaeme 
Powder. ....... S200 S asi ee hh ee ee 
ee dccveracousscnatsanceinssetatunnmonreuee ---do0....} 90,000,000 ig -ngand 
ssw mee PR AR ae % 

Grand Rapids. nasaipaisnada sail insti Niastetat Soiled Shits Te 800, 000) 
We, 0G, GG BOR. icansccnnkccuuseooessncscbeone one son 84, 000, 000 60, 000, 000 
Cable (Reynolds Alloys)-.... ia do....| 650,000,000 }|.............. 




















1 Original capacities are those given for each jr as recorded in the report of the Surplus Property Board 
dated os exceptions: 
ynolds’ bauxite. Alcoa had established a wartime rated 

Board ves ~ of Allo 
Donnas tuecoral mi apes Revie eoired orig 


aitousen 


to the Congress Sept. 21, 1945, with the 
(a) eee ry yh hla ace 

onpectty wang bauxite o ,500 tons. 
6) Surplus 


sheet and 120 
en pounds ph pe and 60 million we 


SF er 
Surplus Property Board report ee ee ee 
Reynolds considered original eres 64 million poun: 


Co. as 170 million pounds 
dered origina! capacity of this ent! as 
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APPENDIX TABLE 21.—Primary aluminum ingot and pig prices in producing 
countries 





























F. o. b. price 
Standard, —> uivalent 
n 
Country Form minimum Price in local currency United States 
puri cents per 
dollars pound 
Percent 
99.4 | £A250 10s. Od_..............-.. 2. 2358 25. 90 
99. 0-99.49 | Scl2.00 per kilogram........... . 0885 20. 96 
99.0 | Cr$52.0 kilogram. ......... . 0142 33. 49 
99.5 | Can$0. per pound. .......- 1. 0006 22. 26 
PEMD. oon veccecsts --d0....- 99. 0-99. 49 | Fri74,262 per metric ton...-.-- . 0029 22. 92 
Germany............ Bi ae 99.0 | Dm?2.23 per kilogram........--. . 2376 24. 03 
EE et SS a” ee 99.0 per long ton.........-. . 2083 30. 22 
Wiss os pancucenncul ear” Sa 99.5 | Li375 per kilogram. --.........- . 0016 27.22 
pe ee ey eee 99.5 | 3£210,000 metric ton._..... . 0028 26. 67 
NOT WET oon ndenaswans ened 99.5 | NKr.3; metric ton_..-.- . 1403 19. 52 
SESE Se Mee Rian 99. 0-09.49 | P23.75 § Se Re « 02045 31.73 
Sa ASS Seen 99.0 | SKr2.58 per kilogram... ...._. - 1936 22. 66 
Switzerland. -........ ey ee 99. 0-99. 49 | Sw fr2.30 per kilogram _........ - 2334 24. 35 
yy | eee aenbul Fda 99.5 | N'T$14,000 per metric ton... . 0643 40. 83 
United Kingdom....}...do..... 99.0-99.5 | £179 per long ton.............. 2. 8020 22. 38 
United States. ...... “a 199.0 $$0.225 per pound ........... 1.0 22. 50 
Pac antacuentee cals 99. 0+-| US$0.244 per pound .........-. 1.00 24.40 
1 Average. 


Source: Aluminium, Ltd. 


Appenpix TABLE 22.—Estimated supply and disposal of Canadian aluminum, 
1956-60 


























{Millions of pounds] 
1956 1957 1958 1959 1960 

1. Scheduled ingot production in Canada............ 1, 406 1, 512 1, 618 1, 738 1,814 
Less cutback due to power shortage, estimated.... 7 RRR AIRES OLSEN: £ Miskeranee, 
Riki kinacwtkamwaddetiedicianaehncsecddveasimes pe RR 2A ROR: [PS Boe a 
2. Total contractual obligations.....................- 1,144 1,148 1,146 842 836 

*~ Bn ye Kingdom Government, first-call 
To "nite Sites pray prod oo oi TNSLee! eb? Lali = 

‘0 ary ucers: 

Rctutibeaiidaptionieanad 272 272 [RE , RT 
ene | EIN ST I 14 14 | | SS Bee 
Kaiser... 76 80 DED Aoscexcacclenics 
ri BR ST ee aS See 10 jy RE See 
To United States nonin ted users......... 220 220 230 
3. Total obligations to other world markets.......... 268 268 
4. Seams CC ies BONG Bin iced dascnccdicccccceccsnce 1,412 1, 416 1,414 1,110 1, 104 
5. Balance bly available, line 1 less line 4...-... —146 1 710 

6. Outstanding offers to contract with United States 
nonintegrated users... 182 182 























Source: Letter from Aluminium Ltd., Sept. 23, 1955, reprinted as appendix J. 
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AppENDIX TABLE 23.—Dates of change of price of fia aluminum by Alcoa, Kaiser, 
an. 
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and Reynolds, Jan. 1, 1949, to 13, 1955 
{Cents per pound] 
Alcoa Kaiser Reynolds 
Date of Date of Date of 
Price change Price change Price change 
16.0 |'Jan. 1, 1949 16.0 iJan. 1,1949 16.0 IJan. 1,1949 
16,5 May 22,1950 16.5 May 25, 1950 16,5 May 23, 1950 
18.0 | Sept. 25,1950} 18.0 | Sept. 28,1950] 18.0 | Sept. 29,1950 
19.0 Aug. 4,1952 19. 0 Aug. 4, 1952 19.0 Aug. 4, 1952 
19.5 Jan. 23,1953 19.5 | Jam. 22,1953 19.5 Jan. 23, 1958 
20.0 | July 15,1953 | 20.0 | July 20,1953; 20.0 | July 20,1953 
20.5 Aug. 5,195 20.5 Aug. 6,1954 20.5 Aug. 6,1954 
21.5 Jan. 13,1955 21.5 Jan. 12,1955 21.5 Jan. 10,1955 


























1 In effect Jan. 1, 1949, 


AppenpIx TaBLe 24.—World primary aluminum capacity and ownership, 1955 
{Amounts in thousands of short tons] 





Country 








German Federal Raenublic ..... 5... eee bin asic caseentuase 
Germany, East.__...._- Bepaunksicn dene 


Japan... -.-..-- i 7PE RRR Sm 





Percent | 
Primary jowned wholly, 
capacity or in part by | 
Government | 

(1) (2) 

114.0 100 | 
76.0 87 | 
Tey Sea Ser } 

— & & Raed eee j 

211.0 100 

713.0 100 

8.8 100 

TOG ici cok 

150.0 69 

511.8 100 

344.0 100 | 

8.2 |. pwdel 
M.S iispeist es 
2 BAS bated 
234.1 100 
109. 2 66 
(4) 100 
10.5 74 | 
SAAD Aimbintittedadbouc | 
BO Sitre cowacuseabic 
62.0 iced ih adie 
ae D2 SS Jet 

600.0 100 

24.8 100 





Number of 
privately 
owned 
companies 





t Expected to go into production in late 1955. 

2 World War II capacity: Present status unknown. 
3 Estimate. 

* No data. 

51 company partly owned by Government. 


Source: Department of Commerce, Aluminum and Magnesium Division, Business and Defense Services 


Administration, Aug. 9, 1955. 
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Appenprx TABLE 25.—Sales of wry + pig and ingot by the integrated producers, 











{Millions of pounds} 

Year Alcoa! Kaiser | Reynolds Year Alcoa ! Kaiser | Reynolds 
RE ay Ft oe ipikacGnde 3.3 || 1955 (6 months)__.. 1 1.1 12.7 
by nents gee a oes YS SE te 7.0 
CARER BES Ee 6.8 6 RE RETR ANIT 2.3 
Ses Acaasiaicedinad q 3.0 7.1 WOUNUEEG <civccclccssc-.a0- 1.0 2.5 
Wi ceecettiocnd 7 14.0 26.3 isch cincnstenbiiiieahin dtl abides s 1.7 
eae 7 22.0 2.1 "SORES Act MORRGRRE ST Rapes 1.8 
WOR Ss cetera 7 23.0 11.3 | SS ME Ee a 2.0 
WR ik cn ccd eka 8 23.0 18.2 PO ctiialndarnes O80 SAS 2.4 
ee ne 5 1.0 18.6 





























1 Ingot sold for destructive uses. 
Source: Reports of producers to Subcommittee No. 3. 


ApprEeNDIx TABLE 26—A.—Net shipments to consumers of aluminum extruded shapes 
and drawn tubing, by type of alloy, 1951-55 























[Thousands of pounds] 
July-De- January- 
Product ! cember 1951 1952 1953 1954 June 1955 
FENGTUISG BORDON. 6.4: cnn ch wtidindbesscenaiie 121, 380 287, 170 393, 134 449, 632 320, 847 
tak SEE ac tt aT cesta 82, 518 206, 159 312, 635 385, 835 298, 821 
pS OR ee rt 38, 862 81,011 80, 499 63, 797 22, 026 
LOGGER CURIE hiiindccccctpndilindd<ccenun tie 22, 458 60, 618 69, 263 63, 668 2 48, 662 
Galt alien eS 16, 629 46, 398 55, 182 53, 529 (3) 
HarG G0R 70 .eisccccsiwecssscvcssswcss 5, 829 14, 220 14, 081 10, 139 ) 

















1 Alloys 1100 (28), 3003 (3S), 5052 (52S), 6061 (61S), 6062 (62S), and 6063 (63S) are classified as soft alloys, 
others as hard alloys. 

2 Breakdown by type of alloy cannot be shown because of possible disclosure; a small amount of hard 
ar Segoe | > included with welded tubing in 1 month instead of with drawn tubing. 

+ Not available. 


Source: Facts for Industry series on shipments of aluminum products, Bureau of the Census; similar 
detailed data not available prior to July 1951; Department of Commerce, Aluminum and Magnesium Divi- 
sion, BDSA, Jan. 5, 1956, 
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AppEnpix TaBLEe 26-B.—Gross shipments of aluminum extruded shapes and drawn 
tubing by producers, classified by type of alloy and producer, 1953-55 















































(Thousands of pounds} 
1955 
Product ! 1953 1954 5 ‘ 
anuary- pril- 

March June 
Extruded shapes, total........-.-...n.c.c-ciscaccccovesn< 417, 122 459,114 | 2141, 780 167, 223 
Integrated producers.........-...-..--+...--..---.. 222, 744 198, 333 62, 099 70, 255. 
Nonintegrated producers............-------.------- 194, 378 260, 781 279, 681 96, 968 
Soft alloys, totals... ...2<2<nercenesnccoeners- sevens 338, 059 395,294 | 2 130, 527 156, 270 
Integrated producers. -.-......-...-----.--------- 162, 384 145, 615 53, 319 62, 317 

Nonintegrated producers....--...--.-.----.---- 175, 675 249, 679 277, 208 93, 
FinO8 CONE, BOE 4... ode nrncdatminencsnsactastuuntin 79, 063 63, 820 11, 253 10, 953 
Integrated producers............-....--------.- 60, 360 §2, 718 8, 780 7, 938 
Nonintegrated producers_.-..-.-....-.-.-.-.--. 18, 703 11, 102 2, 473 8, 015 
Drawn tubing, total... ...-.----------------+----------- 68, 995 64, 134 21, 895 24, 050 
Initeprated prodiw0ers, . <..< 2... cnn sc ececcencennan 52, 112 46, 600 16, 439 18, 913 
Nonintegrated producers... -.....-.---.------------ 16, 883 17, 534 5, 456 5, 137 
BONG CN ecinsittitniiiaicatiantatetnininniiniacansiniiantiiietl 54, 943 3 56, 083 20, 666 22, 125 
Integrated producers... -........-.---------------. 38, 741 39, 208 15, 238 17, 026 
Nonintegrated producers... .......-...--------.- 16, 202 16, 875 5, 428 5, 099 
Bias GGG. coca nnd sdn scene cc enucesscccecansees 14, 052 8, 051 1, 229 1, 925 
Integrated producers..-.......--...------------ 13, 371 7, 392 1, 201 1, 887 
Nonintegrated producers.........----------.--- 681 659 28 38 

















1 Alloys 1100 (2S), 3003 (3S), 5052 (52S), 6061 (61S), 6062 (62S), and 6063 (63S) are classified as soft alloys; 
all others are hard alloys. 

3 Revised. 

8 Includes a small amount of welded tubing. 


Source: yep reports of shipments by producers on Form BDSAF-122 (formerly N PA F-122); detailed 
data by type of alloy not available prior to 1953; Department of Commerce, Aluminum and Magnesium 


Division, BDSA, Jan. 5, 1956. 
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Appenpix TaBLE 26—-C.—Percentage divisions of gross shipments of aluminum 


shapes and drawn tubing by producers, classified by type of alloy and 
producer, 1953-65 


















































[Percent of totals] 
1955 
Product ! 1953 1954 
January- April- 
March June 

Extruded shapes, total. ............-.------..-.--.----- 100. 0 100.0 100.0 100.0 
In RNR cane cenacecosgonccasndpanasegs 53.4 43.2 43.8 42.0 
N paak any PROGRG 5 nen is scceewsscuse 46.6 56.8 56. 2 58.0 
Soft alloys, total. ...... > 100.0 100. 0 100.0 100. 0 
In PUOGRIND, 66 cincccnccsccncesct cadens 48.0 36.8 40.8 39.9 

N tegrated producers.......-....---------.-- 52.0 63.2 59.2 60.1 
Hard allay, total. «.......0.ncnceccocoasepscoesues 100.0 100. 0 100.0 100.0 
Integrated producers. ......--.-------++-+------ 76.3 82.6 78.0 72.5 
Nonintegrated producers.............--.-----.- 23.7 17.4 22.0 27.5 
Drawn tubing, total.........- pase 100. 100.0 100.0 100. 0 
In ted producers... ........---2-------2------<- 75.5 72.7 75,1 78.6 
N tegrated producers........---..--..---.------ 24. 5 27.3 24.9 21.4 
Soft alloys, total...........--2...-.22-cnccose-esen= 100.0 100.0 100. 0 100.0 
Integrated producers. .........-.-.-.-----.----- 70. 5 69.9 73.7 77.0 
Nonintegrated producers............----..--.-- 29.5 30. 1 26.3 23.0 
TRG CET, WORE. 0 onan cc tndnccnccncscescicens 100. 0 100. 0 100.0 100.0 
Integrated producers.................-.---.--.- 95. 2 91.8 97.7 98. 0 
Nonintegrated producers. ..........-.-..-..-..- 48 8.2 23 2.0 

















1 For footnotes and sources see appendix table 26-B. 
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APPENDIXES 





Apprenpix A-1 
EXTRUDERS 


Summary of replies of extruders to letter of May 12, 1955 from Subcommittee 
Chairman Sidney R. Yates. (The letter follows this summary.) 

1. The letter was sent to 69 extruders listed as of April 30, 1955, in the Directory 
of Aluminum Suppliers, Aluminum and Magnesium Division, Business and 
Defense Services Administration, Department of Commerce. Replies were 
received from 32 and from 1 not on the extruders’ list. An additional three 
extruders replied who are classified as operating captive plants, using their 
extrusions for their own end-products. 

Both large and small companies replied. There was no apparent bias in self- 
selection of replying companies with respect to size. 

The letter was not accompanied by any report form. Answers were received 
in letters or telegrams specially prepared by the senders. The extent of the 
response therefore, indicates the degree of concern felt among the extruders, or 
their willingness to express their concern to the subcommittee. 

2. Of the 36 replies, 15 requested that the information be held confidential, 
some of them fearing reprisals, 11 did not want the information to be held con- 
fidential and 10 did not indicate their wishes. 

3. Form in which aluminum metal was used by the extruders: 


Number of companies 
Using pig, ingot-or extrusion billet only... .-.....-.- 2-222 o  e 24 
Using scrap directly, as well as pig, ingot or extrusion billet..............- 3 


Also, using other forms (coil, forgings, tube blooms or sheet) as well as pig, 
EE TO | A RETA ERLE R MALE STIL NETRA TLR) ORATOR FAY MIEN 


Se ee a Ce OUD GIN. 5... coe cccaceranccadascensecsccecce 2 
BS aneGuinucuninh as ntceu cadenndaadden a keh inna nad bwiemaicaie 36 
4. Sources of metal purchased by the extruders in 1954: 

Number of companies 
Alcan (Aluminum Limited Sales, Inc.)....-.........-........--.---.---- 31 
Ns ga ol Seah ss Sg sso ark contd anh Sh ics Wa tls sa pr Fan Ves cb Bs Sn nia 31 
BN 50 bisa ets gecesi wb trolncis mera guectemnbacidemphlkanh wale n diniie ale scalar Opa qipalaiuiniiais 33 
ION ipsa ie on ech inane inet a pe Sdnmbd tl Sieh fal URSIN a 26 
Beran market for direct use of seran..wo.. 5... oo ne nciciesneccantcouce 2 

Scrap market for conversion of scrap into billet through toll arrangements 


with Alcoa, Kaiser, Reynolds, and others.....-.....-.-..-.-.---.----- 


Out of the 36 reporting extruders, all bought some metal in 1954 from a pri- 
mary source (Alcan, Alcoa, Kaiser, Reynolds), and diversified their purchases as 
follows: 





Number of companies 

Buying from all four primary sources. ..............--.-----------..- 19 
Puving from three wrwsary Sources. . on ce ne en cc ceeckcs 12 
Sey TOR SW TONY ROUTONE oe eee uk uaekun 4 
DV TIO OUR COINS y GOUTOO es eee ec ues 1 
PN ao. sicaetesdi ecindeiibigicaien as bc da tn spp cisaits apececaiohie te hapa daly aaa aiba tia saiot 36 


5. The reported aluminum receipts (actual figures) for the first 4 months of 
1955 as compared to one-third (average of 4 months) of the 1954 receipts showed 
that more than half of the extruders had received more metal. 





Number of companies 

TRAIN SANE TOSI nN nn eu a mene 20 
Receiving approximately the same amount____._.........--.-.-.-.- 5 
PRM DN TO a ian i i ire a ee 3 
Special circumstances or not indicating receipts.................-.. 8 
NE. is ck dnecikunccse ce enawddbeeeeesuawendoadebha danni 36 





pines 4 Gk Lk ee Oe Ge a ee, she ie ee ke ee 


ae. ee 


, A nn. | 
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6. The deliveries of metal to the extruders by the 4 primary metal comparies 
during the first 4 months of 1955 compared with deliveries for one-third (average 
of 4 months) of 1954, are as follows: 











Number of companies reporting— 
Same amount All com- 
of metal More metal | Less metal panies 
Metal received from Alcan....-......-.-.....-. 7 8 6 21 
Metal received from Alcoa... .............----- ll 15 7 32 
Metal received from Kaiser. _...............--. 5 19 3 27 
Metal received from Reynolds. -.-...--..-.--.- 2 10 8 20 

















In treating customers as a group, Kaiser gave more metal to the largest propor- 
bee of their reporting customers. Alcoa was next; followed by Reynolds and 

can. 

There was no apparent uniform nag say four primary producers in allocat- 
ing metal to the reporting extruders. ile some primary producers cut the 
supply to specific extruders, other producers increased the supply to the same 
extruders. Out of 16 extruders reporting that they obtained less metal in the 
first 4 months of 1955, from 1 or more primary producers, all of them reported 
that they received more meta! from at least 1 other primary producer. This means 
that individual extruders were not singled out for cuts in supply for special rea- 
sons, such as credit risks. 

Likewise, there was no geographic pattern followed by the primary producers 
in reducing ne pte to some extruders and increasing supplies to others. In the 
area including Massachusetts, New York, and Pennsylvania, Alcoa cut 4 extruders 
and increased the supply to 3; Alcan cut 2 and increased the supply to 1; Kaiser 
cut 2 and increased the supply to 4; Reynolds cut 3 and increased the supply to 3. 
A similar lack of pattern was evident among extruders in the Ohio- Michigan area. 
In the case of one extruder located in the same city as a Reynolds plant, Alcoa 
was the largest supplier and Reynolds the smallest. Evidently, the individual 
primary producers did not alter the pattern of distribution in order to reduce 
transportation costs to serve individual extruders. 

7. Of the 36 reporting extruders, 8 reported that they had either entered the 
extrusion industry or had expanded since 1953, as follows: 


Entered extrusion industry since 1953___.........-..-.----------------- 4 
AGI CU Te SOE Beis, ow haha e ho wae Gh to cone cebee ccc uaee 2 
Were installing new presses in 1965..--...-.-.-.-..--2-- eee 2 

ins Dead cote erate oe Ok Nise ne ey) nti wa re othe 8 


Others may also have been newcomers or had recently expanded or were ex- 
panding, but they did not report, if so. 

8. Uncertainty about the outlook for supplies for the rest of 1955 was the 
predominant concern of the extruders. 

Of the 36 reporting, 28 indicated clearly that as of May 1955, they could not 
expect to get the metal they required for the rest of the year. 

The concern of these extruders is indicated by the following representative 
statement made by those who had already received in the first 4 months of 1955 
as much or more metal than they received for one-third of 1954. 

These statements reflect three types of situations: 

(a) For all 28 extrusion companies, inability to obtain assurance of enough 
metal for the rest of 1955 to plan on full operations; (6) for a few who expanded 
or entered the industry recently, the view that they were misled by primary 
producers in 1954 in expecting an amply supply of metal; (c) for 6 who purchased 
scrap in 1955 and had it toll converted into extrusion billets, objections to the 
high cost of this procedure as against the price of extrusion billet. 

(1) “‘Reynolds, even though we have placed orders with them will not ac- 
knowledge or firm up our orders.” 

(2) “Reynolds forced us to cancel these orders.’’ (Referring to orders placed 
in January and February, 1955 and canceled in March.) 

(3) ‘‘Amount received during the first part of 1955 to date has allowed us to 
work only on 65 percent of capacity * * *.” 

(4) “The major four producers of billets claim to have an allocation setup 
(voluntary) based on 1tast. years’ purchases. However, we are unable to get 
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deliveries or will they accept orders on this basis. With the exception of Kaiser 
who are correctly following the allocation pattern, our efforts to get relief from the 
other three * * * have been unsuccessful.” 

(5) “‘Aleoa has peen very cooperative as source. Kaiser canceled total 190,000 
pounds for second and third quarter.” 

(6) ‘‘* * * have obtained firm delivery promises to take care of our needs 
until the middle of July 1955,” but ‘Beginning in July requirements will be running 
ahead of receipt by approximately 75,000 pounds per month.” 

(7) ‘‘Aluminum Import has already refused all orders for the last 4 months of 
the year. Reynolds is already late with the current orders and has accepted 
nothing for the balance of the year. Kaiser and Alcoa are meeting their commit- 
ments but will not accept the additional volume to make up the difference.” 

(8) ““* * * we have been given fair consideration by our suppliers * * * however, 
we are operating at reduced capacity.” 

(9) “Kaiser Aluminum will not accept any orders for future delivery. Reynolds 
has made no firm commitments and will accept no orders for future delivery. 
Alcoa tells us how much we can order for a month.” 

(10) “* * * we know from contacting the above suppliers that for the rest of 
this year, we will be unable to obtain aluminum —— if we try to get it on the 
open market for a premium price * * * if you fail to give us relief, we will 
eventually have to close our plant.” 

(11) ‘‘We were assured (by Alcoa early in 1954) that the possibility of a future 
aluminum shortage was not in the picture.” ‘We entered the year 1954 with an 
inventory of 4 million pounds * * * this reflected in our purchasing during the 
first three calendar quarters * * * The base period (for allocations to us) is the 
last half of 1954 * * * we are at a loss as to how this difference is going to be 
made up.” 

(12) A nationally known metal firm with nationwide sales organization states, 
‘We entered the aluminum extrusion industry early in 1954 * * * spent the 
first half experimenting with this press * * * during that time, we were being 
courted by the four aluminum producers. These people all told us how happy 
they were that we were entering the aluminum extrusion industry * * * they 
would be so happy to take care of our extrusion-ingot requirements.’ During the 
first 4 months of 1955, the company received about one-third of requirements. 
“At the present time I do not expect that we will be able to receive sufficient 
supplies to even meet our 1955 requirements * * * In all my career of purchas- 
ing, I have never seen a commodity change from a plentiful supply to a nonexistent 
supply practically overnight. Up until the middle of February 1955, the four 
aluminum producers were actively soliciting our business. * * * Then all of a 
sudden overnight there was none.”’ 

(13) One company reported that commitments by the four producers through 
August 1955 were “far short of our needs but we have been unable to get any 
commitments * * * beyond the amounts shown above.” The writer complains 
that they were forced to resort to “toll fabrication” of scrap metal at a penalty 
of 2 to 3 cents per pound. 

(14) One company reported that it was receiving 280,000 pounds per month 
but needed 400,000 pounds to break even and 600,000 pounds to maintain the 
current production rate. Unless supply increases “we will be forced to lay off a 
large portion of our personnel and operate at a tremendous loss.” 

(15) Six companies objected to having to pay extra for metal through pur- 
chasing scrap and having it converted into extrusion billet at a higher cost than 
the price of billet. One of these stated, “Our most serious complaint is on the 
treatment we have received from Reynolds who are supplying us with only 50 
percent of our average purchases last year.”” This company purchased Reynolds 
extrusion scrap at 8 cents more per pound than normal maximum scrap price 
and 2% cents above the extrusion billet price, and then paid 6 cents per pound to 
have the scrap toll converted. 

(16) “It has been our experience that in periods of shortages major producers 
are not too concerned in getting pig and ingot into our plant due to the fact 
that they increase their fabrication business. We are in direct competition with 
the people that we are also dependent on for our raw material which places us at 
a disadvantage. If they can convert the pig and ingot into sheet, extrusions, 
castings, etc., their profit is naturally greater and since they can obtain metal 
and make deliveries, it places us at an even greater disadvantage.” 
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May: 12, 1955, 

Dear Srr: Subcommittee No. 3 of the House Select Committee on Small 
Business, consisting of Hon. Tom Steed, Hon. Timothy P. Sheehan, and myself as 
chairman, is holding ee the current shortage and long-range problems in 
te aE industry on May 17 through May 19, 1955, and on May 23 and 

a 4 

For the purpose of enabling the subcommittee to determine the extent and 
nature of the present shortage you are requested to supply the subcommittee the 
following information: 

1. The aluminum required by yourself in 1954, the source of supply for such 
aluminum and the amount received from each source of supply, and the form or 
type of aluminum supplied to you. 

2. Your requirements for aluminum from January 1955 to the present date, the 
— 2 mes you have received, the name of the*supplier and the amount 
supplied. 

3. Your expected requirements for the remaining part of 1955 and for 1956 
and your estimate as to whether you will be able to receive sufficient supplies to 
meet such requirements. 

4. Any information which you might think helpful to the committee. 

Please state in your reply to the subcommittee whether you wish the information 
given by yourself to be held as confidential or whether the subcommittee has your 
permission to make part or all of the information public. 

Because the hearings will commence on May 17, 1955, I would appreciate a 
prompt reply. 

Sincerely yours, 
Srpney R. Yares, 
Member of Congress. 


AppENDIx A-2 
EXTRUDERS 


Summary of replies of extruders to questionnaire of August 5, 1955, from 
Subcommittee Chairman Sidney R. Yates. (The questionnaire follows this 
summary.) 

1. The questionnaire was sent to 69 extruders listed as of April 30, 1955, in the 
Directory of Aluminum Suppliers, Aluminum and Magnesium Division, Business 
and Defense Services Administration, Department of Commerce. Of these, 26 
replied. 

In addition, the questionnaire was sent to 23 extruders listed in the same 
directory under captive plants (using extrusions for end products). Of these, 
7 replied. 

In addition, 6 replies were received from extruders listed under other classifica- 
tions in the same directory. 

Of the total of 39 extruders replying, 19 had previously replied to the letter sent 
by the subcommittee on May 12, 1955. 

2. Kinds of aluminum operations represented by reporting companies: 


RPNIONS GUNG 656 0s Canis SCE Gree Heuwadsdneitecnicendssswnesesens J 26 
rnions Ai Gaienee OGRE tw cccnewsdansGetssdesss cles 5 
Extrusions and secondary smelting 6 
Extrusions and rolling or roll forming 2 





3. Number of employees in aluminum operations of reporting companies.' 











Number of Total 
companies employees 
NE 5 i oc dane edineemgronmanaiindindh Sieh Gliaaamnaaetimad: 5 4, 000 
eG Recht mminaraar ara de handle tet athe it anit toe Big nn Pedi A le Balin Ee Bee Bere Oh ee ee 6 2, 030 
REET RENE SR i OME Pet NOMENA See WN Caen NUNC mene eet D 8 1, 186 
| iB dette IB gap alkane A rg Se Rl ME ae nl AL A as 5a OR 19 1,071 
Bre TOON oi. oid dah hi a ed a as Biisci-cumateina« 
i oliiatictcdiaiicibc: Niieauala ph icra east aa hinia het ekacsmminitnonibenan 39 8, 287 











41 Maximum employment reported was 1,500 and minimum was 10. 
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4. Total assets in all aluminum operations reported: ! 

















Number of 
companies Total assets 
i TN eee AERTS REO NS ot: a ITER Re ll 2 $35, 181, 000 
I SN 6s «Setanta jig ven eshionh hed ilags eating Sig tbale eabiewaaane tad 12 8 228, 000 
NS BU Nis s os ccchcenScbinnedchsbucehbetdebinincdulghemeesiven 8 2, 962, 000 
RS ais. ns din ab ibhis nine eniote he Sunde de sanelurminiudh eatin -aien ata 6 740, 000 
PRO CUNO Ks Siictie ina Sgn Sh bnne Seen 5. opweeebasapcepnmishcegadnebe dubes D Beis ienebtGbes atsikns 
TENE sh sAitiiine bobs cotatmeed chedier dae coneghbe ese ee ene BER kee 39 £ 47,111,000 





1 Maximum reported was $10 million and minimum, $34,000. Three companies reported over $1 million. 
2 Over indicated amount. 


5. All 39 companies wanted as much or more primary aluminum (pig, ingot, or 
billet) in the first 6 months of 1955 than they obtained in the best 6-month 
period of 1954. 

Asked whether they obtained less, about the same, or more in the first 6 months 
of 1955 than in the best 6 months of 1954, they answered as follows: 





GL HE, 5 bas 2 ae wade se bab eak. eee eee ee eh ob ote 15 
SIA EAURE ORO NS a a a, cia lon scien Wisin cn ve dibrcd toi een auecanes 13 
SNE SUNG ee Se wa dawa cAbbeanendneuduuécuatwekeulwue dane ll 

TMT ah astiicivin kb wld ok ane Sok mew ehh ane tcedind Gude bade 39 


For this reporting group of 39 extruders, the metal supply situation for the first 
6 months was less satisfactory than for the 36 extruders who had reported on May 
12 on their supplies for the first 4 months, as follows: 





Receiving more metal (than for one-third of 1954)_............-. ----- 20 
Receiving approximately the same amount___.............--.--------- 5 
Per IONE WN Boa CE Gans Saeed wlan abs mulbcmodinw <agcse 3 
Special circumstances or not indicating receipts_..............--.--.---- 8 

IN a aici wie sed eiice ln aeaia taped cin ikea tine Riva aemenpebines aie biting wl ne oe 36 


A check was made of 19 replies from extruders who answered both the May 12 
letter and August 5 questionnaire. This check showed that there had been some 
worsening of the situation for this group who reported as follows: 





Receipts compared with 1954 





For the Ist 4 For the Ist 6 
months of 1955 | months of 1955 





re SN. ok is So a a ec icin gid ce nsibisoudabe uk tiemdbealden- 





12 7 

i Ci i uasededksiasedctnenbaeusaubeeoubad@bonienos 1 4 
DN NE 5 os inka s ciiwitis snaasdnnedsedsnesiins toeeeuhs sabneseenseniee 3 7 
EINES TUE CII ons cn ccccieindenticnchinwniee sn kemdnennmpiibeiesbigians 3 1 
yi eS en Deer 19 19 











The other 20 extruders who had answered only the questionnaire of August 5 
showed a somewhat less favorable situation than those who also answered on 
May 12: 


ee ee ee 


Evidently the August 5 questionnaire evoked a somewhat greater relative 
response from dissatisfied extruders than the May 12 letter. But the replies from 
the 39 answering on August 5 may not have been representative of the entire extru- 
sion industry. Reports to the Department of Commerce by the extruders showed 
that for the first 6 months of 1955, the nonintegrated extruders had shipped 196 
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million pounds of shapes and tubing, or 41 percent more than a 6-month average 
(half of the shipments of 1954). The entire extrusion industry was ahead of 1954. 
If, as seems likely, the extruders who did not answer the August 5 questionnaire 
were better off than those who did answer, then it would appear that the four 
rimary producers had not distributed metal equitably throughout the extrusion 
ndustry. This conclusion is consistent with the replies to the May 12 letter 
showing a lack of pattern among the primary producers in increasing or reducing 
the supelice of metal to individual extruders. 
6. Asked whether they had an idle aluminum product capacity during the 
first 6 months of 1955 that they wanted to use but could not because they could 
not obtain enough aluminum, the companies answered as follows: 


Idle eapacity 
No idle capacity 
Not reporting 


7. Asked whether they had refrained in the first 6 months of 1955 from investing 
in additional aluminum product capacity because they could not get assurance 
of needed metal, the companies replied: 


8. Asked whether those companies able and willing to expand aluminum 
product capacity would do so now if assured needed metal year in and year out, 
they answered: 


9. There was considerable dissatisfaction among companies buying metal from 
Alcoa, Kaiser, Reynolds, and Aluminum Sales Limited. They reported that their 
business connections with one or more of these companies for at least part of 1955 
were as follows: 

(Number of companies] 





°— Not satis- Not re- 
Satisfactory factory porting 





Supply of metal 5 33 1 
Delivery commitments 18 14 7 
Price of meta! bought 25 1 13 
Difference between price of metal bought and price at which 

products were sold 12 12 % 
Competition for customers 12 10 17 














10. Most companies did not believe that there is any agency of Government 


to which they can go for assistance with aluminum problems. They reported 
as follows: 


Not knowing any agency to go for assistance 
Believing some agency can aid them 
Not reporting 


12 named the Business and Defense Services Administration of the Department of Commerce; 2 named 
the Small Business Administration; and 1 named the Small Business Committee. 
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11. Companies were evenly divided in requesting confidential treatment of 
their replies: 





UN II ie in, Sitch is dbp hick eile Apis nipple chadsanil atlas ates 20 
PING iiss css Sci ihn dd bbb tet denebihdaitin deena 19 
UN ak hk tin ed in lips asia toh ll ecstatic atc hatas Mania aides 39 


Eleven stated that disclosing their names and their replies would jeopardize 
their supply with the sources on whom they depend. 


SOME COMMENTS ADDED TO QUESTIONNAIRES 


(From extruders not quoted in summary of answers to letter of May 12, 1955.) 

(1) “Equipment for expansion program ordered in January 1955 upon distinct 
assurance from one of the suppliers that they would be able to furnish an additional 
Sided aks isa ein pounds per month * * * This commitment for material was re- 
watwe IN: 25 2555223 1955, but too late to cancel order for new equipment. 
This new equipment is scheduled for delivery this month; however, the material 
committed to us for the balance of 1955 is less than enough to supply our old 
needs” (identifying statistics omitted). 

(2) “Unable to obtain sufficient aluminum for sustained economical produc- 
tion Ad 

(3) “Our company only began operations in March 1954 * * * we didn’t 
get enough to sustain operations on a 3-shift basis. In February-March 1955 
we installed a second 1,250-ton extrusion press, but have never been able to operate 
it at more than 2 shifts because of metal shortage * * *. We are now faced with 
cutting back in December and shutting down 1 press completely causing layoff 
of about 30 men. In order to buy extra metal today we must pay a 6 cents 
per pound premium which is simply uneconomical.” 

(4) “Reynolds cut us off completely for the first 6 months of 1955 and I would 
be very happy to have you include that in your public record.” 


QvuestionnaIRE Sent Avcust 5, 1955—Suscommirren No. 3—ALumMINUM 
INDUSTRY 


This information will not be revealed for any individual company by the sub- 
committee. This information applies to all plants of your company. 

1. Check each kind of aluminum operations of your company: 

Sand or permanent mold castings --....---- ‘ 
Die castings _....-.-.--. 

extrusions ...........«. 

Secondary smelting _.....-.-.-. 

Other kind (identify) ......_---. 

2. Answer this question only if in the first 6 months of 1955 vou needed as 
much aluminum or more than you obtained in the best 6-month period of 1954. If 
you wanted less metal, don’t answer. Check for each type of aluminum you 
wanted in the first 6 months of 1955: 





Compared to our best 6-month period of 





1954 our company obtained 
About the 
Less same More 





Ry CUTIE CORE OF SIO) oo cnn ss cic nsnnntnetinnins dinate nam ahebaabianeeiesaehienpeaakaandls 
Primary foundry alloy pig (pot metal) _.....................-- 
Primary foundry alloy ingot (refined alloys) ..............-... 
ED I CN eon in ei cceanwentadnebanomnues 
Beeneary RMN BNBOG ois ie cin sccedeccncdcecuccencuse 
Aluminum reroll stock, or redraw stock, or forging stock......|..............|-...---....-.-|----.---.-.--- 
SED iiss a inclisatbh eiksichinegnumeanneanmand 
Otter tare (epeclhy ere) so 5 - nccncd ec ecensacccesnsusnces 
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3. If you obtained less aluminum metal in the first 6 months of 1955 check the 
type of supplier with which you had difficulty: 
Share predweer i ck Secondary smelter___._......-.. 
Seren eupplber ow sods on ee Other supplier (specify) ..______- 
4. During the first 6 months of 1955 have you any aluminum product 
capacity idle that you wanted to use but could not because you could not obtain 
aluminum? Yes__.-...--.-- ae SR ee oe ° 
5. During the first 6 months of 1955 have you refrained from investing in addi- 
tional aluminum product capacity because you could not get assurance of the 
metal you would need? Yes__.__.------. EP ee 
6. Answer this question only if you are willing and able to expand aluminum 
roduct capacity. If you were assured enough metal of the kind you want, year 
and year out, brag you now expand your aluminum product capacity? 
EES aM Be (SARS Ces, Shae 
7. What is the present total number your company employs in all aluminum 
GEORIOUIET - > is.o.0 0 ncinte aie tee neice eee 
8. What is the present total investment (total assets) in all your company 
aluminum operations? $_......--..--.-------.-. 
9. Answer this question only if you buy metal from Alcoa, Kaiser, Reynolds or 
Aluminum Ltd. Sales, Inc. 
Since January 1, 1954, have your business connections with any of these sup- 
pliers been satisfactory to you with respect to— 





Yes No (if you check no, in 
what months and year?) 





OED IEE SEN isi a nokicheade< dbase aninlennbisind seks tibbblndnensnss Ladwbentanmadéckemmstick’ cet Ldike 
ee ean oubigaletianakscanemnnt cacievide cb Gaanseannsusneacedihie 
(c) Price of metal you bought. ._.......-- Te tii ntbeudiip abe iecodbthesnae bev abide chdeda hn deen tence auoke 
(d) Difference between price of metal you bought and price |-..........-.-}.--..-.---..-------.----.----- 

at which you sold your products. 
ly CRRSRE SERRE Oi CURIE nas ko nyet denen amembnrenbaatoasinwasoqoesaliconiqssndencsinen panes agian 
<7) Other problemas (epeeity) oi. on nok. ec iccnankc csc c ccs [occ n cocks dtkbtn Untipetdonsttanlepliatediitin daferaldsininite 











Do you believe that if you have any aluminum problems today there is some 
agency in the Government to which you can go forassistance? Yes._... No_---. 
If the answer is yes, please name the agency -__._---------.-------------- 
10. Do you want your answers to be treated confidentially by Subcommittee 


Ne 8? Yee. Reuss 


If the answer is “‘Yes,”’ please state reasons ---_.........--.--.--.---.---. 
Date 2c See eee ies ei ee eas ey 
' Name of company.-...-.........----. 

Gey atl Clie aS cscs sk 





Appenpix A-3 
AppIrrionaL CoMPLAINTS OF EXTRUDERS 


1. Against sales policy of primary producers 

(a) In September 1955 the subcommittee received a copy of a letter from an 
extruder who had also answered the May 12 letter of the subcommittee. The 
letter was addressed to a primary producer, stating that the extruder had received 
considerably less metal this year than last year from the same primary producer, 
“in the face of the testimony of the representatives of your company that de- 
liveries are being and will be made in excess of the amounts shipped to noninte- 
grated fabricators last year. I have read and reread the testimony of your com- 
pany and find references being made consistently to ‘historical pattern.’’’ The 
writer states that the shortage of metal, unless relieved, “‘will cause us to close 
down our operation within the next 2 months. This would cause the layoff of 
approximately 140 employees. * * *” 
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(b) In September 1955 the subcommittee received a copy of a letter to the 
Department of Commerce (BDSA) from an extruder who had not answered either 
the May 12 letter or August 5 questionnaire of the subcommittee. This extruder 
started production in October 1953 and has only one 1,250-ton extrusion press with 
accompanying billet preheat furnace and aging oven. He employes 20 persons. 

He complained that he is assured only enough metal to run the press 4 days per 
month on a single shift (40,000 pounds per month as against 520,000 pounds 
needed), and is faced with continued losses. He points out that extrusion press 
facilities have been put into operation by others since 1953 who are obtaining 
metal to operate beyond one shift. 

“We are fighting for our very existence and are certain you must realize our 
case is one of extreme hardship. 

“It is our understanding that the Government desist from stockpiling was at 
least in part intended to aid the independent extruders, and we are endeavoring to 
pursue through proper channels a course that will secure for us an equitable portion 
of the metal made available by this Government action.” 

In 1954 this company extruded about 250,000 pounds of shapes, of which one- 
fifth was for the Reynolds Metals Co. In 1955 for the first 8 months, the com- 
pany extruded nearly 500,000 pounds of shapes, purchasing 133,000 pounds of 
extrusion ingot from Reynolds, producing on a “contract arrangement’’ for 
Reynolds another 150,000 pounds, and converting on a toll arrangement 213,000 
pounds of scrap into extrusion ingot. The high price of scrap has made further 
toll arrangements unprofitable, the company asserted. 

(c) A Florida window manufacturer wrote in May 1955: “Last year we installed 
an extrusion press which changed our need for aluminum to billets from our 
former requirements for extruded shapes. Because of the fact’that our buying 
pattern was changed from a type of aluminum, we experienced a severe shortage 
earlier this year, which necessitated reducing our production materially. * * * 
We are not receiving sufficient material to operate at capacity. * * *” 

(d) A customer of a Florida extruder wrote in May 1955 that his extrusion 
source had been unable to obtain ingot and had cut off the customer, foesing 
him to switch to Alcoa extrusions at three times the cost. The customer own 
the extrusion dies in the hands of the extruder. The customer stated he is a 
small user of about 200,000 pounds of extrusions per year, and has been hard 
pressed in the past few years because of war conditions and materials shortages. 

(e) A Florida window maker wrote in May 1955 that he was obtaining as 
much extruded material as needed, but had ordered an extrusion press to make 
his own extrusions. Due to the billet shortage, the company delayed acceptance 
of the press for a few months, and had metal committed for one-fourth of require- 
ments from one producer. The other three give no assurance of metal. The cost 
of the building and equipment will be about $300,000. 

(f) A Florida user of about 10 million pounds of primary aluminum annually 
wrote in May 1955 of difficulty of getting enough metal for day-to-day opera- 
tions. The user has a contract with one of the integrated producers for 200,000 
pounds per month, but obtained nothing beyond this amount when the Govern- 
ment reduced its stockpile acquisition. “* * * the primary producers have 
broken faith with the American people in that when the agreement for the expan- 
sion of aluminum production was made, they set aside one-third for their own 
production and let the independents get what was left over after the Government 
stockpiling plans were met. * * * I do think that a permanent change should 
be made so that the independent producers don’t have to appeal to the Office 
of Defense Mobilization 3 or 4 times a year for metal necessary for survival.” 


2. Price squeeze complaints 


(a) An extruder charged that the primary producers are gow the profits 
of competing extruders in the sale of the most competitive types of extrusions. 
The squeeze has taken the form of 27.7 | epee rise in the price of 638 ingot since 
October 9, 1950, as against a decline of 0.3 percent in the price of a typical ex- 
truded shape. 

This extruder also charges that the three primary producers issue identical 
price lists on the same dates. He requests that his identity not be disclosed. 

“Knowing that you and your committee are interested in the aluminum situa- 
tion and particularly in the policy of the primary producers concerning their 
smaller competitors, I am sure the following figures will be of interest to you. 
They show what has happened to the prices of 63S extrusions during the period 
from October 9, 1950 to August 4, 1955 as compared to price changes in other 
alloy extrusions as well as pig and extrusion ingot. 
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Oct. 9, 1950 Aug. 4, 1955 Change 
Percent 
SSR EE ea See ees $0. 435 $0. 434 —0. 
pe, RRA TS aE ie ty ae Spee A eA 1. 145 1. 427 +24.6 
aidan te wie sins ccuusecudsacacicddenttetoandanen . 893 1. 107 +23.9 
SE Bik Sh onic tbe cs cid Miwa ba eekcbebaaie be anbbinaag eee 414 . 504 +21.7 
jE ae ey a aE eS ie CARES ET a . 180 - 225 +25.0 
gg ERRORS TS ee EC es Pe NS . 209 . 267 +27.7 





“These prices are based on 30,000 pounds of a solid shape, factor 25, weight, 
0.100 pounds per foot to be shipped in bundles weighing from 100 pounds to 
300 pounds. ‘This is a very typical extruded shape and gives a fair and reliable 
comparison. The above figures show that while the primary producers reduced 
prices on 63S extrusions by 0.3 ft seats they increased other extrusions from 21.7 
percent to 24.6 percent while aluminum pis increased 25 percent, and 635 ingot 
which the extruders must purchase from the producers was increased 27.7 percent. 

“Tt is only in the field of 63S extrusions that the prime producers have encoun- 
tered any truly independent competition and the squeeze on the 63S extrusion 
industry is very apparent. All of us independent extruders are limited in the 
alloy we can extrude, and we use approximately 95 percent 63S. In the alloys 
where we cannot compete, the producers have raised their prices right in line 
with raw material prices, but in the one area in which we can compete with the 
producer, he has applied a 28 percent squeeze on us. 

“T would not like to have you divulge us as the source of this information, but 
IT am attaching to this letter the Reynolds pricelist dated October 9, 1950, and the 
Alcoa pricelist dated October 3, 1955. All three producers have sold at exactly 
the same prices over this period so that the Reynolds pricelist of October 9, 1950, 
is exactly the same as the Alcoa pricelist and the Kaiser pricelist on that day, and 
likewise, the Alcoa pricelist of August 3, 1955, is the same as the Kaiser and 
Reynolds pricelist of the same date. It is, incidentally, interesting that all three 
producers have always changed all their prices at the same time and in exactly the 
same amounts whenever there is any price change.”’ 


AppENDIx B-1 
SMELTERS 


Summary of replies of secondary smelters to letter of May 12, 1955, from 
subcommittee chairman Sidney R. Yates. 

1. The letter was sent to 86 smelters listed as of April 30, 1955, in the Directory 
of Aluminum Suppliers, Alumirum and Magnesium Division, Business and 
Defense Services Administration, Department of Commerce. Replies were 
received from 26. <A copy of the letter appears at the end of appendix A-—1. 

2. As a group, the smelters evidently obtained more scrap in the first 4 months 
of 1955 than in one-third of 1954. Reports were not given in detail for most of 
the 26, but 9 reported scrap purchases showing a higher rate in the first 4 months 
of 1955 than for one-third of 1954. 

3. Of the 26, 10 reported using virgin aluminum as well as scrap, but relatively 
little virgin metal (from 2 to 16 percent of total supply). 

Six of tHerten had received in the first 4 months of 1955 more virgin metal than 
for one-third of 1954, one had received about the same amount, and one had 
received less. Also, 6 of the 10 expected to receive more primary metal in all of 
1955 than in 1954, and only 1 expected to receive less. 

4. Four objected to the high rate of scrap exports. 

5. Four of the ten reporting the use of virgin aluminum objected to the treat- 
ment given them by the primary producers. 

One said: “Our domestic suppliers have cut us off entirely and we have been 
forced to purchase our pig * * * at a premium from foreign and outside sources.” 

One charged that the allocation methods of the primary producers were inequi- 
table; that after establishing buying records with two producers, his company was 
cut back to token shipments by one primary company and cut off completely by 
the other. Alcoa had agreed to supply some metal but was not a regular supplier. 
He maintained that pig consumers subject to substantial cutbacks should be 
entitled to know the basis of allocation by individual producers. 

Another using very little virgin ingot said it was ‘practically impossible to 
obtain virgin aluminum this year.” 
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Another competes with primary producers in the sale of extrusion billets. 
This company has a purchase contract with Alcan, and maintains that it is able 


and willing to enter a long-term contract with domestie producers, but that they 
will not do so. 


ApPpENDIx B-2 
SMELTERS 


Summary of replies of secondary smelters to questionnaire of August 5, 1955, 
from subcommittee Chairman Sidney R. Yates, 

1. The questionnaire was sent to 86 smelters listed as of April 30, 1955, in the 
Directory of Aluminum Suppliers, Aluminum and Magnesium Division, Business 
and Defense Services Administration, Department of Commerce. Replies were 
yar es from 25. A copy of the questionnaire appears at the end of appendix 


¥ 2. All 25 responding companies were engaged only in the secondary smelting 
usiness, 

3. Of these, 23 indicated that they needed as much or more aluminum in the 
first 6 months of 1955 as they obtained in the best 6 months of 1954. Compared 
to that 6-month period in 1954: 14 obtained more, 6 obtained less, 3 obtained 
about the same amount. 

Scrap metal is the basic raw material of the smelting industry. Smelters also 
may use primary metal in secondary ingot. Of the 23 smelters, 15 reported the 
use of some primary aluminum. As compared to the amount of primary alumi- 
num received in the best 6 months of 1954: 8 obtained more, 6 obtained less, 
1 obtained about the same amount. 

4. With respect to any idle aluminum capacity during the first 6 months of 
1955 that could not be used because of inability to obtain aluminum: 13 had some 
idle capacity, 10 had none, 2 did not answer. 

5. Asked whether they refrained in the first 6 months of 1955 from investing 
in additional aluminum product capacity because they could not get assurance 
of the metal that would be needed: 11 answered yes, 13 answered no, 1 did not 
answer. 

6. Those willing and able to expand aluminum product capacity were asked 
whether they would do so if assured enough metal of the kind needed, year in and 
year out: 17 answered yes, 4 answered no. 

7. Employment by the individual smelter in all aluminum operations was 
generally less than 100. The largest employment figure reported was 456 and the 
smallest was 3. 




















i Number of | Total em- 

Number employed in aluminum operations smelters ployment 
OF TIN si slaeiessisd icdeipmri nitrile sinasnpeo pw taninsetatatiennniehdiag eleaettiaite siti D ih ioe tint 2 736 
(IRR aeaee hi senile calicanee e aeeRniael Raphi Act ae Rare ew a ARS 4 AB: iy AROS eh 
FS Weer Puawage ox divdcab tebe sebdqauemhelstcakbassaeonludaibanmenieee 4 285 
as oii ee sy oe ea cea erie cee dada 4 152 
ED dicen tendicdhintiongteiugennnitnnmiiuasinlcuibigandgumminlongnibils 14 200 
UE SNE ois ins. can nncaddonemacioweninGweunige ap ommuiaomaaaauie aii damniaeate | Fig RBIS OHV ntl 
RS iscke aa cnn te sdlinhakctsincadeablieg ieee, 25 1, 373 

yF 


8. The total investment by the individual smelters in aluminum operations 
(totel assets) was generally under $500,000. The most common range was be- 
tween $100,000 and $249,000. The largest investment was $4,700,000 and the 
smallest was $40,000. 


Total investment (total assets) in aluminum operations 


Number of 
38 

SA ROOD OF WOW oes as cee as ee cess Lakh bees xe 2 
I 00 CONG O68 sii eines cosdawaebewuss deiecuemeaie 1 
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9. Those smelters buying metal from Alcoa, Kaiser, Reynolds, or Aluminium 
Limited Sales, Inc. (Alcan), indicated an unsatisfactory supply of metal in 14 
cases, and unsatisfactory delivery commitments in 3 cases. 

10. Smelters generally do not believe that there is a. Government agency to 
which they can go for assistance with aluminum problems: 16 did not believe 
that there is such an agency; 6 did, 4 named the Department of Commerce 
(BDSA) and 2 named the Small Business Committee; 3 did not answer. 

11. Asked whether they wanted their answers treated confidentially: 12 said 
no, 13 said yes. Only 5 clearly explained why, 3 not wanting to disrupt relation- 
rea with primary metal suppliers, and 2 not wanting competitors to know the 
information. 





AppENDIx B-3 
ADDITIONAL COMMENTS AND COMPLAINTS OF SMELTERS 


1. Smelter A criticized two policies of Government agencies for squeezing the 
smelting industry. By permitting the unrestricted flow of scrap aluminum 
exports, the price of scrap and secondary ingot moved above the price of primary 
pig. By releasing primary pig from stockpile obligations, the supply of pig 
increased in competition with the supply of secondary metal, forcing the price 
of the latter down without changing the high price of scrap from which the 
secondary metal is made. 

Smelter A also charged that the price of primary metal set by the primary 
producers is artificially Jow. As a result, the Government subsidizes the primary 
aluminum consuming industries. The Government also subsidizes the foreign 
economies obtaining scrap from this country. 

The full statement of this smelter follows: 

“Tt has long been the policy of the aluminum smelting industry to operate free 
of outside intervention and control. The aluminum smelting industry has not 
sought or required Government aid in financing its growth or Government 
assurance of markets for its finished products. Furthermore, smelters have 
always objected to the establishing of artificial situations which interfere with 
the free workings of basic economic laws. 

“Our present problem began some 18 months ago when business conditions in 
Europe developed to a point where they required additional aluminum raw 
materials to fill the needs of their expanding economy. 

“Since there was a substantial duty in most countries on the import of alumi- 
num pig and ingot, and no duty on scrap aluminum they naturally sought scrap 
from this country. 

“This put the smelting industry in the position where they were obliged to 
compete with scrap purchased by Europe based on a 26 to 27 cent pig price and 
at the same time were forced to keep the price of their finished ingot sales in line 
with a domestic pig price of 21 cents per pound. The result was a squeeze 
caused by an artificial economic condition and smelters sought relief from the 
Government by asking them to put restrictions on the rising quantities of scrap 
that were leaving this country. Consequently, all during the year 1954 the 
smelting industry was forced to operate under these restrictive and penalizing 
conditions. 

“About 5 months ago the situation corrected itself when the demand for 
aluminum in the United States increased to a point where primary producers 
would no longer fill the growing requirements of the ingot consuming industries, 
Under these circumstances smelters were in a position to compete with foreign 
buyers of scrap aluminum thereby obtaining substantial additional quantities of 
raw material. 

“The price of ingot moved from about 23 cents to a 30-cent level which accu- 
rately reflected world market conditions, namely a 22- to 24-cent world market 
price for scrap and a 27-cent world market re for pig. 

“In response to requests and protests from ingot consuming industries the 


Government has recently rel substantial metal from stockpile obligations 
and at the same time has permitted a high level of export of scrap aluminum from 
this country. The combined effects of these two actions are causing a reduction 

price of smelters ingot because of the necessity of competing with more readily 
available supplies of primary ingot, and at the same time are causing smelters to 
pay a relatively nigh price for scrap because oagr d are obliged to compete with 
i they are to adequately supply t 


oreign markets if eir customers. 
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“These two recent actions by the Government created an artificial economic 
situation which again is causing a squeeze on the smelting industry. I feel that 
action like this which is prejudicial against the interests of a long established 
industry is uncalled for at a time when there is no national emergency. As a 
member of this industry I feel I have the right to protest such action particularly 
since this action was taken without first officially consulting with the members 
of the industry. I feel that the Government action in this respect amounts to an 
attempt to subsidize the ingot consuming industries by permitting them to enjoy 
the artificially low price of aluminum ingot created in this country by prim 
producers and also an effort to subsidize foreign economies by assuring them addi- 
tional supplies of raw material from this country. ; 

“T do not wish to question Government policy in this — but feel it is not 
fair that one segment of business, namely, the aluminum smelting industry, should 
be called upon to stand the greater part of the expense involved in establishing 
these subsidies.” 

2. Smelter B also criticized the aluminum scrap export policy of the Govern- 
ment to the same effect, as follows: 

“We find ourselves in a very peculiar position. This position is that we are 
confronted by governmental agencies which allow a practically unrestricted 
tonnage of aluminum scrap to be exported from this country. By saying unre- 
stricted, I mean that the quota that is allowed is sufficient to cause a severe drain 
on the amount of scrap aluminum which is generated here. The foreign countries 
which import the scrap aluminum do not have any import duties on importing 
aluminum in the form of scrap. However, these same foreign countries have 

uite a high duty on the importation of pig or ingot aluminum in order to protect 
the primary and secondary smelters. 

“Our prices here in this country for selling any type of finished aluminum are 
governed primarily by the price of primary or virgin aluminum and only very 
seldom by the law of supply and demand. However, the price that we have to 

ay for scrap are those prices which will make us competitive with the prices 
ing paid for this same scrap on the export market. 

“Since the Government did not see fit to slow down the export of scrap in order 
to lower the price domesticwise we found ourselves in a position of paying very 
high prices for scrap and being forced to ask very high prices for ingoi. 

“In order to overcome this situation and in order to appease the aluminum 
consumers who were complaining of a shortage but which actually was a complaint 
against higher prices, since we know of no one who could not secure aluminum 
if they were willing to pay the price, the Department of Commerce released some 
75,000 tons of virgin aluminum from our stockpile requirements which in turn 
are being funneled into industry and at the present time are causing a rapid 
decline in both the price of scrap and finished secondary ingot. 

‘‘However, should this decline in price continue, then we will find that the 
export market which has slowed up to some extent at the present time due to 
the fact that the domestic secondary producers simply went into the market and 

aid the high prices they had to in order to furnish their customers with ingot. 

owever, if this export market will again pick up and again cause a shortage in 
scrap and since the Government has released this tonnage of aluminum from the 
stockpile the secondary smelters will find themselves in a position of losing a 
portion of their texstoe f consuming market from secondary ingot to virgin ingot 
due to their not being able to furnish material at a gor rah price. 

“TI personally have no objection to the export of whatever amount of scrap 
the Department of Commerce wishes to put on quota if there would be some 
way in which we could force the foreign countries to purchase a like amount of 
virgin ingot which would in turn raise their average price and alleviate some of 
the severe drain on the scrap aluminum.” 

3. Smelter C charged that the primary aluminum producers strongly influence 
the scrap market through their practice of buying scrap directly when the price is 
below primary metal, and avoiding direct acquisition when the price is above 

rimary metal. Instead of making direct purchases, they have independent 
abricator customers buy the scrap and present it to the pong producer for 
conversion into other forms for a fee called a toll charge. This smelter contends 


that this practice endangers the future of the smelters. This smelter’s views 
were stated as follows: 
“Actually the term ‘toll and conversion’ is a misnomer insofar as the aluminum 
producers are concerned (in at least 90 percent of the cases). 
“The literal and proper interpretation of toll and conversion applies only to a 
specific type or grade of material converted into another shape or form, or as in 
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‘the case of ores, when processed for the removal of impurities and converted into 
‘metallies. 

“For instance, the principal requirements of the independent extruders are 
billets made from primary 638 alloy whereas the bulk of the scrap the extruders 
ship to producers for so-called conversion is obtained through open scrap market 
purchases consisting of all types and analyses of alloys not directly related or 
used in the production of extrusion billets. 

“Toll and conversion deals by the producers in about 90 — of the cases 
are nothing but a means for scrap acquisition in periods of shortages and the 
accompanying high scrap prices. 

“To summarize some of the salient points: 

“1. In the past 10 vears the producers’ scrap acquisitions averaged 25 
percent of all of the scrap available. This tonnage of scrap consisted almost 
exclusively of the high-grade types. Obviously this is the equivalent of a 
virtual control—quality, quantity, and pricewise. 

“2. If the oy: intake records of the producers were made available to 
your committee, broken down by months for the past 5 years, they would 
reveal greater direct purchases during abundant supply periods and the 
switch to greater tonnages of indirect purchases (toll and conversion) during 
short supply and high price periods. 

“3. If the producers were compelled to acquire scrap directly on the open 
market instead of through tolls, especially during periods of short supply, 
they would be in the difficult position of purchasing aluminum scrap at prices 
in excess of their own published prime aluminum pig prices. 

“What is actually happening is that the extruders and other independent fab- 
ricators are acting as scrap-buying agents for the producers (at a loss) and this 
is one of the reasons the producers can maintain an alleged stabilized price level 
of their basic metal products. The smelters, their foundry customers, the inde- 
pendent extruders, and other fabricators foot the bill.” 

“Actually as far as the smelters and its customers are concerned, it is immaterial 
in what manner the producers acquire scrap; the fact remains that every pound of 
scrap they take into their own system comes out of the supply line of 
the independents. 

“Now then, this is an illustration of what takes place. In periods of abundant 
supply the producers historically have bought large quantities of scrap, and prin- 
cipally high-grade scrap. These are direct purchases from industrial generators 
and dealers. During these periods of abundant supply the producers are generous 
in their sales of primary billets to extruders and other fabricators. In payment 
of these billets they receive dollars in accordance with their published pricelists. 

“During periods of short supply the producers acquire high-grade scrap not by 
direct purchases from the generators and dealers, but from their independent 
fabricator customers. These scrap acquisitions are not paid with dollars. The 
producers use primary billets in substitution for dollars. 

‘As you will see from the foregoing it is not a question of toll or outright direct 
scrap purchases—they are both the same from the standpoint of the producer—it’s 
really a question of mode of payment. 

“One might well ask, Why pay, cash in times of abundant supply and prime 
metal in times of short supply? The answer, of course, is obvious. In times of 
abundant supply scrap-market prices are below the primary market. In times of 
short supply high-grade sure, comments a price of anywhere from 2 to 5 cents per 
= above primary pig. The whole thing adds up to this simple proposition. 

hen scrap prices rise there is no need for the producers to pay high prices. All 
thev have to do is to tell their billet and pig customers that there is no prime metal 
available unless they are prepared to send them scrap in payment. The cost of 
this scrap, plus the average 6 cents per pound of toll charge, works out most 
detrimentally to the extruder and other independent fabricator, and, of course, 
results in highly favorable transactions to the producers. 

“No matter how the producers acquire scrap, we, the smelters, are caught in 
the squeeze. While our operating profits are better during times of shortages, we, 
in the smelting business, do not like this kind of a situation. First of all, these 
iter don’t stay with us very long as when the market changes we invariably take 

eavy inventory losses. Moreover, due to no fault of our own, we are unfair to 
our customers because their competitive position in relation to the producers is 
very unfavorable if not untenable due to the higher prices they have to pay for 
their raw metal needs. 

“Unless with the help of the Government we can get some relief from the 
producers’ unwarranted practices in the scrap market, particularly during the 





PVP 
: “stk ¥ 
© 28 & Gms ste § § 


iwiete 


Shit) & 




















102 SMALL BUSINESS AND THE ALUMINUM INDUSTRY 


periods of stockpiling, we are very much concerned with our future. We believe 
that not only will we not be able to expand with the industry, but the contrary 
may happen; namely, severe contraction. 








AppEeNnpDIx C 
Sueet, Fort, Foreinec, anp CaBLE PRopUCERS 


Summary of replies of nonintegrated companies producing aluminum sheet, foil, 
forgings, and aluminum cable to questionnaire of August 5, 1955, from Subcom- 
mittee Chairman Sidney R. Yates. 

1. The questionnaire was sent to 74 nonintegrated companies producing 
aluminum sheet, foil, forgings, aluminum cable steel reinforced and bare cable, 
listed as of Apri! 30, 1955 in the Directory of Aluminum Suppliers, Aluminum and 
Magnesium Division, Business and Defense Services Administration, Department 
of Commerce. A copy of the questionnaire appears at the end of appendix A-2. 
The subcommittee letter of May 12, 1955 was not sent to these classes of aluminum 
companies. 

Usable replies were received from 23 companies as follows: 10 forging producers, 
10 sheet or foil producers, 2 wire or cable producers, and 1 seamless tubing pro- 
ducer and user of redraw stock. 

2. Of the 23 reporting companies, 19 peer ps from the primary producers 
reroll, redraw or forging stock. One purchased pig or ingot, and 3 did not report 
the type of metal used. 

3. Of the 23 reporting, 20 indicated that during the first 6 months of 1955 they 
needed as much or more aluminum than in the best 6 months of 1954, 

For the 19 using reroll, redraw, or forging stock, a comparison between the first 
6 months of 1955 with the best 6 months of 1954 showed that 12 obtained more 
metal, 6 obtained about the same amount, and, 1 obtained less. 

The one user of pig or ingot obtained less metal. 

4. With respect to any idle aluminum capacity during the first 6 months of 1955 
that could not be used because of inability to obtain aluminum: 17 had no idle 
capacity, 5 had some idle capacity, and 1 did not report. 

5. Asked whether they refrained in the first 6 months of 1955 from investing in 
additional aluminum product capacity because they could not get assurance of 
the metal that would be needed, 7 answered yes, and 16 answered no. 

6. Those willing and able to expand aluminum product capacity were asked 
whether they would do so if assured enough metal of the kind needed, year in 
and year out: 15 answered yes, 1 answered no, and 7 did not answer. 

7. Employment in all aluminum operations of the reporting companies were 
generally under 250 persons per company: 
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i The maximum employment reported was 884 and the minimum was 6. 


8. The range of investment (total assets) in aluminum operations of individual 
companies was very wide, from $13,600,000 down to $5,000. Foil and sheet 
producers had the largest investments, as follows: 


Number of companies: Total assets reported 
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Total, 10. 


Seven companies producing forgings and other products reported total assets in 
aluminum operations as follows (six did not report): 


Total assets 
Number of companies: reported 

A és cicicudcads Simba cdusws Cheb ese rebesen des TES $2, 000, 000 
Roa cw eo eis ek cae eh eae eerie eos 425, 000 
Vids benetu iba dela dvetiudsciens aibbs de Sie 400, 000 
Robeson eeuskd eee aceeas SSO Ss daa dea tienes 349, 000 
RidistBuisarwtindndedsicnimlass cere cths J4udweddanate 20, 

Rok ednadbe ches AC esis ei eee ue Sie 15, 500 
boise cneninie ous sek deen eb ak eat bbc eg 5, 000 

Total, 7. 


9. The 23 reporting companies were generally satisfied with their business 
relations with the primary producers, Alcoa, Kaiser, Reynolds, and Aluminium 
Limited Sales, Inc. (Alcan). Dissatisfaction with the supply of metal and de- 
livery commitments was expressed by six. All 23 reported as follows: 
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10. Asked whether they believe that there is some agency in the Government to 
which they can go for assistance on aluminum problems: 14 answered no and 9 
answered yes. Of these, 7 named the BDSA of the Department of Commerce 
and 1 named the Small Business Administration. 

11. Asked whether they wished their answers to be treated confidentially: 16 
answered no, 6 answered yes, and 1 did not answer. 


SOME COMMENTS ADDED TO QUESTIONNAIRES 


(1) One company asked that its answers be kept confidential because, “We 
are completely dependent on prime producers for our supplies. If we met with 
disfavor by them because of this report, we could be confronted with a very 
unfavorable supply and competitive situation.” 

The same company reported cissatisfaction with the difference between the 
price of metal bought and the price at which products were sold: ““By methods 
of pricing quantities and extras nonintegrated producers are being forced to 
shorter and shorter operating margins.” 

(2) Another company commented that the uncertainty of obtaining additional 
metal has caused it to shelve a major expansion project. This company also felt 
that protection to nonintegrated users of pig and ingot afforded by the contracts 
between the General Services Administration and the primary producers is 
discriminatory against all other nonintegrated users. 

“Our company is a producer of plain aluminum foil. We purchase 0.027 inch 
reroll foil stock from the 3 primary domestic producers and the Aluminum Com- 
pany of Canada, Kingston, Ontario. We have been operating at full capacity for 
several years with the result that we have established a steady pattern of demand 
on our suppliers which has permitted us to obtain sufficient metal during the 
recent shortage. We are contemplating the installation of new rolling mills which 
will require the use of more than 1,500,000 pounds of additional metal monthly. 
The lead time between the placement of equipment contracts and the commence- 
ment of operations is approximately 15 months. Because it is very doubtful 
whether we could obtain the required amount of metal in 1956 or 1957, we have 
shelved this project for the time being. 

“The primary producers under the terms of their contracts with the General 
Services Administration are required to distribute a substantial portion of alu- 
minum to nonintegrated users of pig and ingot. All other nonintegrated alu- 
minum users such as this company are discriminated against under these con- 
tracts and stand to be severely penalized. This is improper and steps should be 
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taken to rectify this injustice to all independent nonintegrated producers other 
than users of pig and ingot.” 

(3) Another company complained of dependence for its source of supply of 
metal to make pigment powder, upon its competitors, Alcoa and Reynolds; 
alleged that they practically control the aluminum pigment market, and recom- 
mended measures to release metal from these companies to their customers. 

“Since we are entirely dependent upon aluminum foil scrap for our operations 
and production I thought it may be of interest to you tolearn of our. past 
experience. 

“Prior to the Korean war the three aluminum producers had monopolized the 
aluminum industry to the extent of restraining trade in fair competition. They 
went so far as_to recall all of the aluminum scrap from their customers and would 
allocate to them only as much metal as would scrap be returned. This act had 
placed me in a very precarious position as far as suppliers were concerned and it 
was only through my friends in the industry who condescended to help me out 
with small quantities of aluminum on a hand-to-mouth basis to keep me from 
closing my doors. 

“Considering that both Alcoa and Reynolds are my competitors and practically 
control the aluminum pigment market, as well as my source of supply, you can 
well imagine how fearful I must be if left entirely to their mercy. 

“Whether or not the monopoly is exercised by one of several companies in times 
of an unbalanced supply and demand situation is immaterial inasmuch as the 
effect remains the same upon the small and independent competitor fabricators; 
and since also at least two of these producers have gained their bigness by Govern- 
ment support and financing, I feel very strongly that a fair share of their produc- 
tion should not be withheld from their customers, who may also be their competi- 
tors, in periods of stress. 

“Therefore, I most enthusiastically weleome your investigation in your help- 
fulness to small business as we have no other means to turn to for our survival.’ 





Apprenpix D 
FouUNDRIES AND DIECASTERS 


Summary of replies of foundries and diecasters to letter of May 12, 1955, and 
questionnaire of August 5, 1955, from Subcommittee Chairman Sidney R. Yates. 
1. The letter and the questionnaire were sent to 23 founcries and ciecasters 
urchasing and melting serap, as listed April 30, 1955, in the Directory of Aluminum 
uppliers, Aluminum and hence ie ivision, Business and Defense Services 
Administration, Department of Commerce. 

Ten different companies answered these two mailings, three answering both. 

Few of the companies answered fully all questions. In order to obtain the 
maximum amount of usable information, replies to both mailings are consolidated. 

2. All 10 companies reported the use of purchased scrap, 7 also purchased 
secondary ingot, and 4 primary pig or ingot. 

The reporting foundries and diecasters indicated that they were obtaining at 
least as much metal in 1955 as during an average 4-month period of 1954 or during 
the best 6 months of 1954. 

Four reported the receipt of more secondary and scrap in the first 6 months of 
1955. Four reported about the same receipts of secondary and scrap as during the 
best 6 months of 1954, but 4 of these were dissatisfied with the total supply. 

Of the 4 using primary metal, 3 were obtaining more in the first 4 months of 1955 
than during a 4-month average for 1954. One obtained less. 


SOME COMMENTS BY FOUNDRIES AND DIECASTERS 


(1) ‘We have capacity and might be able to use some primary aluminum if it 
were available, but as we see it now, all or most is being used for a finished product 
which brings a much higher price from the primary smelted pigs. We know 
there is more money in making a product than in selling the raw material. We 
believe primary should be available to anyone or everyone who are legitimate 
businessmen and not for just the benefit of the few.” 

(2) A foundry advised that 70 to 75 percent of its metal requirements are met 
oy the secondary market and the remaining 25 to 30 percent by prime producers. 

otal receipts of both secondary, scrap and ordinary metal were running well 
ahead of 1954 during the first 6 months of 1955, but not all of the cesired primary 
metal may be obtained. Secondary metal can usually be procured but “If the 
primary market is tight, the secondary market is much higher in price. If this is 
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the case, our end product. will be priced out of competition since we are com- 
ting * * * with basic producers of aluminum.” 

(3) A foundry serving the aircraft industry met its 1954 metal needs from 
secondary and scrap (75 percent) and from primary metal (25 percent). Reynolds 
Metals was the sole source of primary metal. In 1955, Reynolds cut its deliveries 
to this foundry by 70 percent from the 1954 pattern. In 1954, primary pig sold 
for 20% cents per pound, secondary for 21 cents and the pore. Gracies used at 15 
cents to 17 cents. In 1955, high-grade scrap rose to 23 cents, higher than the cost 
of 9944 percent aluminum pig. ‘The secondary aluminum market then rose to a 
full 10 cents above * * * a year ago.” 

“It is, in our opinion, certainly a very unhealthy situation when the price of 
such material rises above that established by the primary producers for pig alum- 
inum. We believe that the export of sctap aluminum has been the major contrib- 
ae to this situation.”” This foundry recommended curtailment of export licenses 

or scrap. 





AppreNnpIx E 


ComPLAINts RegcetvepD From MIscELLANEOUS NONINTEGRATED ALUMINUM 
Propvucers BY SUBCOMMITTEE No. 3 


1. Price squeeze complaints 


(a) A foil fabricator complained that the price of foil was too high compared to 
bs cost of reroll stock; and the price of its foil product too close to the price of 
foil. 

(b) A sheet rolling company, buying reroll stock, complained: 

““We have been faced with a situation which we feel should deserve some con- 
sideration on the part of your committee, and one which we feel is rather unfair 
competition. A good many of the end products which we manufacture are also 
made by the three large aluminum companies. There have been conditions 
existing in the past 2 or 3 years when the mills have caught the small, inde- 
pendent buinessmen in a price squeeze, practically forcing us out of business.” 

(c) Afoundry and hardware company protested the rise in the price of secondary 
aluminum, “practically 50 percent since the first of the year. From what we can 
find out this is due to unnecessary stockpiling by the Government, excessive 
sale of scrap to foreign countries, and refusal of the Government to be farsighted 
about its permission to deal with Alcan of Canada. You can imagine the situa- 
tion that it puts companies in who have cataloged items. All the profit is 
immediately eliminated from the item and they are operating at a loss today. 
It is impossible to get out new price lists on every line of material that you make 
each time the aluminum market starts going crazy. 

“The question in my mind is, if aluminum is critical enough that it is necessary 
for our Government to stockpile, why should they permit large quantities of 
scrap to be shipped abroad * * *” 


2. Complaints against sales policy of primary producers 


(a) A foundry charged that the Reynolds Metals Co. has refused to accept 
orders and has “consistently fallen down on promises made’’; that Reynolds 
solicited business in 1954 and purchases were made at over 125,000 pounds 
per month in 1954 and early 1955. Subsequently, Reynolds reduced deliveries 
to 63,000 pounds per month of which a portion were on ‘‘conversion deals.”’ 

A similar charge was made against Kaiser; that Kaiser solicited business in 
October 1954 which was given them ‘‘after a great deal of persuasion on their part. 
Orders were placed in January 1955. Although they were not acknowledged in 
written form, we were given numerous verbal assurances that they would be 
shipped. In February, we noticed a complete change in Kaiser dealings with us. 
They canceled all orders except for 50,000 pounds and based their logic on an 
historical pattern of 1954, which seems to be foolish since they did not solicit our 
business until late 1954 * * * ” (See hearing record, letter of Dollin Corp., 
—_ 25, 1955.) 

(6) A sheet and foil producer, buying reroll stock, asserted that ‘Alcoa has 
always made every effort to see that producers such as ourselves receive a fair 
proportion of the amount of metal available for these industries,’”’ but “our 
ability to obtain reroll stock from Kaiser has always been uncertain.” This 
eS submitted — of correspondence with Kaiser indicating that orders 

been accepted by ser in May 1955 but returned in August without any 
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explanation. “We would like to state that we do not feel it at all proper for your 
company to disregard contractual arrangements and to attempt to avoid respon- 
sibility of filling these orders by returning same in this fashion * * *,” 

(c) A foundry submitted copies of extensive correspondence with Kaiser 
charging that Kaiser is violating a purchase contract entered in 1951 in not deliver- 
ing metal ordered; that in order {5 maintain purchases under this contract, the 
foundry had abandoned its purchasing pattern with Alcan, placing itself com- 
pletely at the mercy of Kaiser; that the Kaiser sales manager asserted that the 
purchase contract was worthless “and if we didn’t think so, we should try to sue”; 
that the sales manager then offered a new contract for a lesser amount, but when 
asked why would this be any better than the older contract, he asserted that the 
smaller supply could be provided by Kaiser; that the sales manager thought he 
could get additional metal for the founery “on a personal basis.” 

(d) A smelter charged that despite Government releases of stockpile delivery 
obligations by Reynolds, that company is reducing shipments of primary pig to 
the smelter as compared to “our normal buying.” These stockpile ‘‘releases, 
in our experience with Reynolds, are not helping alleviate the shortage * * *.” 


3. Other complaints 


(a) A foil company maintained that nonintegrated users benefiting from stock- 
pile relief should include foil rollers who buy reroll stock from the primary pro- 
ducers, and other converters and fabricators of mill products who do not buy 
pig and ingot. 

“From the press reports of the previous hearings and from the replies of the 
producers, it is not clear that all segments of the industry participated in the dis- 
tribution of the relief provided for in the first half of 1955 call. Apparently only 
the consumers of aluminum pig and ingot received any benefit of the previous 
distribution, and while the processors who received the metal directly were the 
immediate beneficiaries, their customers were after all, the ones who received the 
real benefit in the form of extrusions, castings, wire and small amount of sheet. 
Thus only a small percentage of the consuming industries received any benefit 
from the forgiveness of the first half call, and it seems pertinent to inquire as to 
what is meant by a ‘nonintegrated user’. ”’ 

“Some segments of the industry may be in favor of a continuation of the policy 
of the first release and of the definition of ‘nonintegrated user’ as only the pur- 
chaser of pig and ingot, but this would not at all satisfy the committee’s insistence 
that distribution be made on an ‘equitable industrywide basis to all segments of 
the aluminum industry’. ”’ 

“T happen to be the current chairman of the foil division of the Aluminum 
Association. There are totally 11 foil rollers in the United States, 9 of whom are 
members of the association, the remaining 2 being more or less captive mills rolling 
largely for their own consumption. Of the 9 member companies, 3 are the mills 
of the integrated prime producers and 6 are so-called nonintegrated. These 6 
mills as well as the 2 captive operations purchase what to them is their raw 
material in the form of foilstock. This is coiled sheet in various thicknesses which 
is in turn rolled down to foil gages from 0.00017 to 0.0006 inch thick. These 
companies never, for this operation, purchase any pig or ingot, and if pig or ingot 
is to be the basis of any future distribution, they will never be the beneficiary of 
any increase in allotments. Nor were they the beneficiaries of any distribution 
of the metal made available in the first half. 

“Since these 9 companies have hundreds of customers, none of these were 
benefited by the release of additional metal in the first half, nor would they be in 
the third quarter if distribution is confined to the users of pig and ingot. Under 
such a plan it is not clear as to how ‘all segments of the aluminum no ail 
would benefit under the definition of a ‘nonintegrated user’ as previously applied. 

“The same situation applies in the case of sheet rerollers who follow the same 
pattern as the foil rollers but whose end product is heavier than 0.006 inch thick. 

“There are also other converters and fabricators of mill products who do not 
buy pig and ingot and who are likewise nonparticipants in the distribution of 
increased supplies on such a basis, Producers of forgings buy rolled or extruded 
rod and bar. Wire and cable manufacturers buy rod for redrawing with wire. 
Producers of drawn tubing who do not extrude are purchasers of tube blooms. 
Collectively the customers of all these companies must be entitled to additional 
material if increased aluminum is to be distributed equitably. 

“Up to this point consideration has been given only to companies who either 

roduce or consume mill products but who do not produce any aluminum metal. 
t is the status of the sheet user, for example, who buys exclusively from 
Alcoa, Reynolds, or s\aiser either by choice or because it is obtainable from no 
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other source because of specification? Is that user to be excluded from any 
benefit from these increased supplies or is he to be restricted to such material as 
can be supplied to him outside of such increases? 

“It seems hard to exclude such a customer and still argue that there is benefit 
to all segments of the industry. Thus it would seem to be the inevitable conclusion 
that the user or purchaser of the mill product or foil or casting or forging is the 
logical nonintegrated user, and unless all are able to participate in the use of 
additional supply, the sense of including all segments of the aluminum industry 
in such benefits is not being fulfilled. 

‘‘Whether there is anything in the contracts between the Government and the 
a Prom which would make this concept of the nonintegrated user inapplicable, 

do not know, but unless the distribution can be so regulated as to include the 
cases I have mentioned, it will be impossible to make an equitable distribution, 
and one or more segments of the industry are bound to benefit more than others. 

“If it is the conclusion of those in Government that such is a fair definition of 
the nonintegrated user, my judgment would have to be that the distribution 
of metal on such a premise can be made only by those having the day-to-day 
details and requirements at hand, namely, the primary producers, and after 
having read the replies of the three producing companies to the committee’s 

uestions, I would favor the distribution of the additional metal by them. If in 
the judgment of the committee the plans of the producers did not adequately 
safeguard the rights of the nonintegrated user, such conditions as would do so 
would necessarily have to be imposed, but this would not need to alter the basic 
concept of distribution by the producers rather than by any other agency. 
“Very truly yours, 
“STRANAHAN Fort Co., Inc., 
“R. P. StRANAHAN, President.” 


Appenpix F-1 


Atuminum CoMpPpANY OF AMERICA, 
Pitisburgh 19, Pa., June 14, 1956. 
Re hearings of Subcommittee No. 3 on Minerals and Metals of the Select Com- 
mittee to Conduct a Study and Investigation of the Problems of Small Business 
Hon. Stpney R. Yares, 
Chairman, Subcommittee No. 3, House Select Small Business Commitlee, 
House of Representatives, House Office Building, Washington, D. C. 


Dear Mr. Yarss: This letter is in response to yours of June 2, 1955, addressed 
to Mr. I. W. Wilson, president of Aluminum Company of America. Inasmuch as 
it is I who am primarily responsible for the sales policy under examination, Mr. 
Wilson has turned your letter over to me for reply. 

You state in your letter that if Government calls for stockpile aluminum are 
deferred in the third or fourth quarters of 1955, your committee would not favor 
distribution of such metal through the primary producers ‘“‘* * * unless there 
is definite assurance that it will be made on an equitable, industrywide basis to 
all segments of the aluminum industry.’”” We concur completely with your 
position. Such metal as may be made available for distribution by us throvgh 
sone Nearer or curtailment of stockpile calls will be handled on exactly this 

asis. 
Our position with respect to the 14 questions addressed to us in your letter 
is as follows (a quotation of your question being followed by our answer in each 


“1, Your company has already scheduled a portion of your production for non- 
integrated users. Will all the diverted stockpile aluminum be made available to 
nonintegrated users in addition to the amount you have already scheduled?” 

We assure you that all metal made available to us through a second diversion 
from shipment to stockpile will be made available to nonintegrated users in 
addition to the amounts we have already scheduled for them. 

“2. In what amount will sales be made on a first come, first served basis to all good 
credit risks?” 

Sales on a first-come, first-served basis are and will continue to be the exception 
rather than the rule. Sales on a first-come, first-served basis to good credit 
risks would greatly simplify the mechanics of distribution for the producer, but 
such a policy would be disastrous to the nonintegrated aluminum industry. 
Under such a policy, no nonintegrated user would be assured of his essential metal 
supply even within the limits of his established volume of business unless he beat 
others in a race to get on the producer’s books in each month or in each quarter. 
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A nonintegrated user could not possibly justify a substantial investment im 
equipment or hold a labor force unless he were assured that his sources of supply 
would follow a general policy of protecting his historical pattern of purchases. It 
is basically for this reason that Alcoa does not sell on a first-come, first-served 
basis, although it does try to hold in reserve a small supply of metal to meet hard- 
ship cases or unusual situations. 

“3. In what amount and in what manner will sales be made in accordance with an 
historical pattern?” 

“4. In what amount and in what manner will relief be accorded users having no 
historical pattern?” 

The answer to these questions is somewhat foreshadowed by our response to 
your second question. tf each producer is able to alleviate the more severe 
shortages of its own historical customers, a large proportion of the total. unsatis- 
fied demand of the nonintegrated users will disappear. Therefore, it is intended 
that an historical pattern will be given important consideration. 

It is impossible to delineate an exact pattern of distribution because it is 
impossible at this date to estimate the requirements of each customer’s business. 
Likewise, it is impossible to estimate with accuracy the demands arising from 
users who have not heretofore been our customers, beyond recognition that such 
users do exist and that a certain proportion of this relief metal should and will be 
distributed to them in an equitable manner. 

“5. (a) In what amount will existing nonconfirmed orders be given priority? 

“(b) In what amount will canceled orders be reinstated?” 

(a) We do not follow the practice of holding orders without confirmation and 
to the best of our knowledge, we have none at the present time. It is our practice 
either to accept orders immediately, or, in those occasional situations where we 
must decline the order, to return it to the prospective purchaser at once. 

(b) We have not canceled any orders in recent months except at the request 
of the customer, nor do we have any plans to do so in the future. Consecuently, 
we do not have, nor will we have, any canceled orders with respect to which we 
might consider reinstatement. 

“6. Will you fulfill your existing firm contracts from your own supplies rather 
than from stockpile diversions?” 

We have two classes of contracts on our books: (a) Those being served from 
our own supplies, and (b) those being filed by metal released from stockpile 
call in the first 6 months of 1955. o contract of either classification will be 
filled to any extent whatsoever with metal made available for distribution 
through the cancellation or diminution of stockpile calls in the second half of 1955. 

“?. In what amount will sales be made to customers who use your facilities for 
fabrication?” 

This cannot be determined at this time. All of the metal released to Alcoa 
from stockpile call in the first half of 1955 was sold by us in the form of pig and 
ingot, as we contracted to do in our agreement with General Services Administra- 
tion under date of April 7, 1955. We gave no relief in this first distribution to 
those nonintegrated users of aluminum who require the use of our fabricating 
facilities to produce such semifinished mill products as reroll slab, reroll coils 
foil stock, redraw rod, forging stock and tube blooms or such finished mill prod- 
ucts as sheet and extrusions. The nonintegrated industry which uses any of 
these products is no less entitled to protection than those who buy aluminum pig 
or ingot; indeed, the nonintegrated companies which start their operations with 
semifinished or finished mill products outnumber pig and ingot customers by 
approximately 15 to 1. 

The desirability—indeed, the necessity—of reserving an equitable percentage 
of any metal made available from a further stockpile diversion in order to meet a 
fair share of the needs of these nonintegrated companies which use semifinished 
or finished mill products rather than pig or ingot is recognized by everyone. 
We assume that this very situation was in the minds of the committee when you 
stated in your letter of June 2, 1955, that you want definite assurance that it 
(the distribution of released metal) will be made on an equitable, industrywide 
basis to all segments of the aluminum industry. 

At the moment, we are unable to estimate in terms of either a percentage or 
an amount the aluminum any one class of nonintegrated users will require in rela- 
tion to the reasonable demands of the others. This can only be determined by 
measuring the relative intensity of the demands when they develop in the light 
of the amount of metal made available by relief of eoekpite eall. It can be. 


assumed with confidence that we will do our utmost to use any released metal. 
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to alleviate the demands of all segments of the aluminum industry insofar as this 
-ean be done with the metal made available and within Alcoa’s capacity to supply 
those products which the nonintegrated industry requires. 

“8. What amount will be delivered to other primary smelters in— 

(a) United States? 
*(b) Canada? 
“(¢) Mexico?” 

It is not planned to deliver any aluminum to any other primary aluminum 
smelter in the United States, Canada, Mexico, or elsewhere. 

“9. What amount will be exported?”’ 

We do not expect to export any significant quantity of aluminum. 

“10. What amount will be allocated to— 

(a) Foundrymen? 

““(b) Eatruders? 

“‘(c) Diecasters? 

“‘(d) Secondary smelters? 
*“(e) Sheet rollers? 

“(f) Others?” 

It is impossible to predict with even reasonable accuracy the pattern of dis- 
tribution of aluminum resulting from a second diversion from stockpile call. The 
changing economic situation, combined with the noticeable effect on the industry of 
the metal released in the first half of the year, will almost certainly change the 
extent and the intensity of demand as between different categories of users. 

For example, the diecasting industry normally operates mainly on secondary 
metal, ordinarily produced by secondary smelters from scrap. Should a second 
release from stockpile call result in releasing metal sufficient to satisfy most of the 
present demand for primary pig and ingot, it will inevitably result in lowering the 
price of secondary metal below that of primary aluminum, which in turn will re- 
store secondary metal to a dominant place in the supply to the diecasting industry 
and thereby relieve pressure on primary pig and ingot aluminum. 

The pattern of Alcoa’s distribution of metal resulting from the first release from 
stockpile call is not likely to be repeated in the distribution of the metal resulting 
from a second release in view of constantly changing conditions. However, for 
whatever guidance it may furnish, we distributed the 55,188,000 pounds of pig 
and ingot aluminum released to us from stockpile call in the first half of the year 
by distribution between categories of users approximately as follows: 


Percent 
Fe eS ind eh Se eras Sa LG CE be PEL te ae oe 55 
"BS Ti ae oe Bath ete ae oe ed tle 22 
To cable and wire manufacturers. ______..-.-..2 2.222 Lee eee 8 
Se Sra ING fa Seo re Fe Eye ar see Bebe Sia lee 6 
To miscellaneous manufacturers__.___._......._--------_-_--u ee ee 6 
To pevowiary Menten oe ro Se ee ea iss a edb ee 3 


“11. Is there a minimum order which will be accepted? What amount? How 
many such orders will be accepted? Is there a maximum order which will be accepted? 
What amount? How many such orders will be accepted?” 

An order of any amount is acceptable to us if consistent with (a) the amount of 
metal available for distribution, (b) a timetable for delivery consistent with 
Alcoa’s pattern of operations, and (c) the Feal need of the customer. Within 
those limitations we have neither minimums nor maximums, nor any limit on the 
number of any orders whether large or small. 

“12. What will be the sales price for: 

(a) Billets? 

(6) Potline alloy? 
“(c) Refined alloy? 
“(d) Pure pig? 
**(e) Pure ingot?” 

Subject to our right to change prices from time to time, our prices will be as set 
forth in Alcoa’s standard price sheets, copies of which are attached. 

“13. What will be the dates for delivery of the diverted metal?” 

Such metal will be shipped in approximately equal amounts per month during 
the period that such metal would have been supplied to the stockpile had no 
diversion taken place. ’ 

“14. Please state any additional factors upon which your distribution will be 
made.” 

In those instances where a customer’s historical pattern includes purchases 
from two or. more suppliers, it will be Alcoa’s general policy in time of metal 





9 
Q-= 
ag 
a 
—J 
wz 


s 
—~ 


» 
ti 
a 












110 SMALL BUSINESS AND THE ALUMINUM INDUSTRY 


shortage to limit its acceptance of orders for additional metal from such customer 
to that proportion of the customer’s requirements which Alcoa has been supplying 
during the historical pattern period. 

In any period of shortage, it will continue to be our policy to sell aluminum, 
whether diverted from stockpile or from Alcoa’s normal supplies, to those customers 
who plan to use it in their current operations. Such customers will be preferred 
to those who seek to purchase for inventory buildup or speculation or for resale 
in the same form as purchased from Alcoa. We cannot and do not require a 

urchaser of aluminum to process and use metal purchased from us, or to refrain 
rom reselling it without further processing; but insofar as we know a customer’s 
plans, we sell in time of shortage to those who plan to use the metal in their 
current fabricating operations. 
Very truly yours, 
A.LuMINUM CoMPANY OF AMERICA, 
D. Wiumor, Vice President. 





ApPpENDIX F-2 


Kaiser Atuminum & CHemicaL Corp., 


Washington, D. C., June 9, 1955. 
Hon, Stpney R. YArTEs, 


Chairman, Subcommittee No. 8, 
Select Commitiee on Small Business of the House of Representatives of the 
United States, Washington, D,. C. 


Dar CoNnGRESSMAN YATES: Kindly refer to your letter of June 2 addressed to 
Mr. Henry Kaiser, stating your views regarding the national stockpile of alumi- 
num and requesting replies to 14 questions relating to our policies with respect to 
distribution of primary pig, ingot and billet. 

As a preface to our replies to your questions we wish to point out our supplies 
of metal are relatively fixed and are normally sold or distributed in a variety of 
semifabricated forms in addition to pig, ingot, and billet. Approximately 90 per- 
cent of our 3,700 customer accounts (not including distributor and jobber-serviced 
customers) are small-business men and only 222 of these accounts require pig, 
ingot, or billet as raw material. We have to date this year and plan through August 
31 to distribute on the basis of our present production levels all of our total metal 
supply as follows: 25 percent to pig, ingot, and billet customers, 47 percent to 
users of semifabricated products, 12 percent to end preducts and 16 percent to the 
stockpile. Clearly any stockpile call for the third quarter requiring us to deliver 
more than 16 percent will require a reduction in the above rate of supply to one or 
more of the other categories. Therefore, any stockplie call requiring us to ship 
more than 16 percent of our total production cannot be considered as a reduction 
in the rate of stockpiling, and in fact it will be pnonenery to call less than 16 per- 
cent of our total production to make quantities in addition to those specified 
above available to anyone. In the light of this explanation, the following are 
our replies to your interrogatories, in connection with the currently proposed 
third quarter 1955 stockpile call: 

1. To the extent the stockpile requires less than 16 percent of our total 
production, the entire amount will be made available to nonintegrated users 
of pig, ingot, or billet over and above our present rate of supply. 

2. In order to attempt the most equitable distribution ible we do not 
plan to make sales on a first-come-first-served basis as this would enable a 
ats people to avail themselves of a disproportionate share of the total avail- 
able. 

3. While historical patterns are weighed in every instance to determine 
the needs and justification for each customer’s demands we consider other 
factors as well. Our basic sales policy gives priority to the following con- 
siderations in order of preference: 

(a) Holders of long-term uirements contracts for aluminum based on 
production from our expanded facilities up to the maximum specified in 
each contract. (Our contracts permit considerable increase within the 
maximum specified over and above quantities purchased in 1954.) See, 
however, reply to question 6. 

(b) Customers who do not hold long-term contracts but have historically 
purchased a portion of their requirements from us and depend on us as & 
source of supply. 

(c) Users who have not depended on us as a source in the past either by 


reason of being a new user or by reason of having previously purchased from 
another source. 
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(d) Consumers who currently desire to use saciid aluminum on a substi- 
tute basis. 

4. See 3 above. 

5. (A) Existing orders which are unconfirmed at the time of any distribu- 
tion will receive priority according to the history and needs of each specific 
account and per the criteria noted in reply to question 3. 

6. The company has numerous requirements contracts with nonintegrated 
users covering the sale of pig, ingot, and billet based upon the production of 
our expanded facilities. o amount of any reduction in the rate of stock- 
piling below 16 percent of our total production will be used to supply these 
or any other firm contracts which the company may have. 

7. We ordinarily sell substantial quantities of primary metal to extruders 
who also use our facilities for toll fabricating scrap into extrusion billets. 
We also toll scrap and minor quantities of pig aluminum purchased by our 
customers from other sources into semifabricated shapes. We do not sell 
ig, ingot, or billet to customers for further fabrication in our facilities. 





one. 

9. None. 

10. We do not allocate metal on the basis of classifications indicated but 
wee we apply the criteria shown in reply to question 3. G 

We have no minimum or maximum sales limits as such on pig, ingot, == 

or billet. In order to assure equitable distribution it is necessary from time o- 
to time to place maximum quantity limitations for delivery to one account mg’ 
in one scheduling period. Q 

12. The sales price for pig, ingot, or billet will be our published price at cx} 
time of shipment. We will be pleased to furnish you with a copy of our — 
current detailed price lists if desired. mad 

13. To the extent our rate of stockpiling is reduced below 16 percent for 8 
any period of time after August 31, we will make equivalent additional quan- seer 
tities of pig, ingot, and billet available to nonintegrated users after August cy 
31 as quickly as it is produced. If the recommendation of the Advisory Sea 
Committee is accepted to extend the current deadline of August 31 on first —- 
half calls to October 31 we will prorate stockpile shipments over this longer c 3 
pees and make additional quantities available to nonintegrated users im- =< 
mediately. es 

14. Particular attention will be given to any hardship cases not covered . 
by our general sales policies. Vigilance will be exercised to prevent specula- a ae 
tive buying. We must also give proper consideration to factors such as fad 
credit and customer inventory status. _— 

In summary, we would like to emphasize that continuity of supply is ex- f. rs 
tremely important to the nonintegrated users and we have endeavored to amma 
schedule our metal program so a continued supply may be maintained | 
through the balance of 1955 in approximately the same quantities as now at oe 
being delivered, providing the stockpile does not require larger quantities inoiche § 
after August 31, 1955, than it has called for in the period January 1, 1955, ae 
to August 31, 1955. If, and to the extent, the Government requires metal awe 
at a lesser rate, we will increase our supplies to nonintegrated users accord- ore, 


ingly. 

We trust the above information will assist your committee with respect to 
understanding our policies and handling of sales to nonintegrated users. Your 
expressed dissatisfaction with the sales distribution to date by the primary pro- 
ducers concerns us greatly and we again request the opportunity to discuss with 
you the specific instances which have created this impression with your committee. 

Very truly yours, 
KarseR Atuminum & CuHemicaL Corp., 
Warp C. Humpxreys, 
Manager, Washington Office. 





AppENDIX F-3 


Rernoitps Merats Co., 
Richmond, Va., June 13, 1956. 
Hon. Sipnzy R. Yates, 


Chairman, Subcommittee No. 3, Select Committee on Small Business, 
House of Representatives, Washington, D D.C. 
Dear ConoressMaN: Acknowledgment is made of your letter of June 2, in 
which set forth your committee’s views and its recommendations with respect 
to the distribution of metal released from stockpile call for the second half of 1955. 
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It has been established, I believe, and I so testified, that the current shortage is 
due to a combination of developments, some of which, because they dealt ‘with 
future business levels, were difficult to foresee. I want to make it clear, if I may, 
that we never took the position that overpurchasing by the stockpile was the sole 
cause of the present shortage. Rising civilian demands, declining imports and 
rising exports were, as we stated, contributing factors. 

You will recall that deliveries to the ae te increased over and above call 
requirements in the first 9 months of 1954. They are now being reduced in an 
attempt to alleviate current commercial demand. Our company, on several 
oceasions, attempted to anticipate this reversal of conditions. In this connection, 
I attach a letter, dated February 24, written by my brother to Dr. Arthur S. 
Flemming, which demonstrates an awareness of this oncoming condition and gives 
his recommendation with respect to relieving it. It appears that the method 
employed in establishing stockpile calls presents & recurring problem and I am 
hopeful that your committee can be of material assistance to those who have the 
responsibilities of administration in improving these procedures. 

I want to assure you on behalf of our company that the distribution of metal 
has been and will be made on an equitable industrywide basis to all segments of 
the aluminum industry. Our obligation as a supplier of aluminum is to serve the 
thousands of fabricators and manufacturers who require mill or finished products, 
as well as the users of pig, ingot, and billets. Subject only to our obligations 
under the Government supply contract, no single group is given preference under 
our sales policy. 

I am sure, too, that the committee is aware that the primary producers are 
not all alike, as is sometimes assumed. They vary considerably on such factors 
as imports, scrap purchases, relationship of fabricating capacity to primary capac- 
ity, and their individual historic pig, ingot, and billet sales position. Thus, there 
is no ideal single formula that will assure automatic solution of a common problem. 
Such solution can best be achieved by the day-by-day application of good judg- 
ment based on fair principles of distribution to all users of aluminum. This is 
the basis on which we have tried to conduct our business. 

The answers to the 14 questions, prepared by our staff and attached hereto, 
exemplify this procedure. 

I am aware that there is on the part of some Members of Congress and in 
the public press some criticism of our distribution policy during this current 
aluminum shortage. If, after reviewing our sales policy and the material sub- 
mitted, your committee concludes that there is a more equitable system of in- 
dustrywide distribution of the available aluminum, I would appreciate having 
your specific advices with regard to amount, method, and class of users. 

Sincerely yours, 
R. 8. Reynoups, Jr., President. 





Answer to question 1 


Not all of the diverted stockpile aluminum can be made available to non- 
integrated users because: 

(a) Our company will be required to ship 17 million pounds to the stockpile 
during the third quarter against first half 1955 calls; and 

(b) The amount of pig, ingot, and billet scheduled for the third quarter 
was at a rate in excess of the requirements of our GSA supply contract. 

If no relief is granted, our company will be required to deliver 45 million pounds 
of aluminum to the stockpile in the third quarter. If the relief, as recommended, 
is granted, we will deliver 17 million pounds to the stockpile during the third 
quarter. 

Under the supply contract requirements, without relief, we are required to 
deliver 11 million pounds! to nonintegrated users of pig, ingot and billet. We 
had, notwithstanding, expected to ship 35 million pounds. If relief is granted as 
recommended, we will deliver 56 million pounds in the third quarter to these users. 


Answer to questions 2, 3, and 4 


These questions deal with three factors among many which determine our 
corporate sales policy. Answers to these questions, therefore, are best supplied 
by a brief review given below of this sales policy. 

We haye a decentralized field sales organization through which our representa- 
tives and field sales management are placed as near as possible to our customers. 
These representatives know the area, its users, our customers and prospective 


1 Calculated on a stockpile delivery basis. On a call basis, the obligation under the expansion contracts 
biog othe tanner pounds. A prorated share of rated mill product shipments from expanded production 








SMALL BUSINESS AND THE ALUMINUM INDUSTRY 113 


customers. In the main, it is their responsibility to make the daily judgments. 
Our company relies on them. Our customers also rely on them, else our sales 
would not long increase. 

There is rarely any one single factor upon which you undertake relationship 
with a customer. Much depends upon the degree to which you have been trying 
to sell him, either increased use or new use of your material. Equally important 
factors are changing needs of customers, competition, historic pattern of purchases, 
contractual arrangements, oral commitments and a host of other factors which 
enter into final decisions in accepting orders. 

Our procedure in times of shortage is to prorate our metal supply in this order: 

(a) Government stockpile requirements and rated orders. 

(b) Contractual commitments to Government and our customers. This 
category includes our obligation to supply two-thirds of the Korean expansion 
metal as pig, ingot, and billet. As you know, we exceed this quantity. 

(c) The remainder is distributed under all the conditions previously 
related, through our sales regions and divisions. 

Because the different weight given to these different factors in the case of 
different customers does not fit any single pattern, our method of distribution 
should not be described as “haphazard,” but rather as essential to the servicing 
of a growing, highly competitive industry during a period when record quantities 
of aluminum are being consumed and even more is demanded. 

With reference to question 2, the specific mechanism provided in the GSA 
supply contract for first-come-first-served sales has not been operative because 

of pig, ingot, and billet to nonintegrated users have always been far in 
excess of the amounts which we were required to sell. We do not anticipate any 
change during the third calendar quarter. However, we shall fully comply with 
the contract requirements. 

More specifically on both questions 2 and 4, in participating in the committee 
action to which you refer, our company is submitting to the BDSA proposed 
deliveries of pig, ingot, and billet to nonintegrated users through October 1955. 
The other producers are making similar submissions. We estimate that these 
will total at least 85 percent more for the third quarter 1955 than the quarterly 
rate for the first 9 months 1954. This total quantity contrasts with a 27 percent 
estimated increase in the aluminum industry as a whole. Thus, it is expected 
that the metal needed by this group of users will be under the most desirable con- 
ditions of free enterprise and competition. Meanwhile, it is not possible for us 
to predetermine which customers will buy from which suppliers nor in what 
exact amounts. 

Answer to question 5 

(a) Nonconfirmed orders are not given any specific priority. They are handled 
within the framework of the sales policy above described. 

(b) Orders are canceled only by our customers. If reordered, they are handled 
as new orders. 

Answer to question 6 

Our company does not differentiate diverted stockpile metal from any other 
metal in satisfying any customer or any group of customers. Our existing long- 
term contracts for pig, ingot, and billet generally require an increase in deliveries 
to such customers when stockpile deliveries are reduced, and vice versa. See 
answer to question 1. 

Answer to question 7 

We interpret this question to mean: How much of the diverted stockpile will 
be sold to nonintegrated users in fabricated forms other than pig, ingot, and 
billet? Based upon the figures shown in response to question 1, we estimate 
this amount at 7 million pounds during the third quarter. 

Answer to question 8 
None will be delivered to primary smelters. 


Answer to question 9 


Less than 2 million pounds will be delivered to a subsidiary during the 3- 
mouth period. 


Answer to question 10 


This will vary according to customer demands on our sales regions (see ques- 
tions 2-4 above) and is impossible to forecast now. Our previous pattern of 
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distribution of pig, ingot and billet to this group may be indicative. Following 
are estimated percentages for the period January to April 1955. 


Percent 

rs iis SS SIR SE SER EA SRL RR 28 
Sites eeenes 6 ss Pe a eee ee 3 
ease ea ee See BU SR ee Cs Sa 3 
Fountiries, diccasters and otheres co oid se Si os sek ote ccs eeee eee 66 
TT Oaks 2 SSO Be eb Bas b 100 


The data for diecasters and other foundries is combined because a number of 
foundries combine diecasting with other casting facilities. Sales to other users 
are very small, principally for destructive use, alloying or steel deoxidizing. 

Answer to questions 11 and 12 

Our published price in effect on the day of delivery, unless article 11 of GSA 
contracts applies. 

Attached current price list shows minimum order quantity and prices for pig, 
ingot and billets. While no maximum limit on tonnage or number of orders is 
specifically listed, during periods of shortages these factors are given due con- 
sideration in the interest of insuring fair distribution to all customers, and most 
customers understand and expect such action. 


Answer to question 13 


As previously stated, we do not differentiate between diverted and other metal. 
Our increased shipments to nonintegrated users of pig, ingot and billet during 
the third quarter will be made in approximately equal quantities each month. 


Answer to question 14 


Our business requires a stable volume of sales, because, barring acts of God or 
strikes, our production of primary metal is stable. We have large plants using 
primary aluminum in which production must be maintained. Therefore, our 
sales effort is directed toward building a steady volume of sales of aluminum in 
all forms to maintain stable operations, and to provide equitable distribution of 
our metal to all types of customers on an industrywide basis. 


Appenpix G-1 


AtumMInuM CoMPANY OF AMERICA, 
Pittsburgh 19, Pa., November 19, 1952. 
Re contracts GS-OOP-—(D)-12007, and GS—-OOP-(D)—12096 between United 
States of America and Aluminum Company of America. 
Mr. Jess Larson, 
Administrator, General Services Administration, 
Washington 25, D. C. 

Dear Mr. Larson: Under date of October 6, 1952, I inquired of you by letter 
whether article III, section 2 of the above-captioned contracts acai properly be 
interpreted to permit the inclusion of billets and rerolled and redrawn products 
among the material which could be furnished by us under the provision requiring 
the supplying of aluminum to nonintegrated users. 

Your reply of October 22, 1952, approved the interpretation that billets might 
properly be included, but you requested further information with respect to the 
status of rerolled or redrawn products before you expressed an opinion on whether 
they could be included in the material which we are required to furnish to non- 
integrated users. 

It is to be borne in mind by way of background that a large majority of the non- 
integrated users of aluminum who manufacture aluminum products such as sheet, 
foil, wire, electrical conductor cable and forgings have no facilities for starting 
fabrication at the pig or ingot level. Consequently, your contracts with us afford 
these nonintegrated users no protection unless the contracts are interpreted to 
include the base aluminum material from which these manufacturers start their 
fabricating operation. 

Nonintegrated fabricators regularly purehess from the primary producers those 
forms of aluminum which occur at 1 or 2 stages of fabrication re ond the pig 
or ingot level. Such forms of aluminum are variously described in the trade, but 


generally speaking they are ber megs which in fabrication follow the melting and 
da ready market with those fabricators who have 


alloying operations. They 
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no facilities to either melt, cast or perform’ the initial steps in fabrication, or who 
find it more economical to have those steps performed by others. 

These fabricators, instead of buying aluminum pig or ingot, start their operations 
with rerolled sheet, rerolled slabs, foil stock, wire bar, redraw rod, redraw wire or 
forging stock. And for that reason it is these products which we believe should be 
interpreted to be included with pig, ingot, or billets in determining what material 
can be supplied by us in the compliance with our obligation to supply aluminum 
to nonintegrated users. 

Specific illustrations of nonintegrated fabricators who purchase one or another 
of these products are as follows: 

(1) Sheet rollers: Some sheet rollers purchase pig or ingot and fabricate from 
there, but most do not have the facilities to start at that level of operations and 
start by purchasing rerolled sheet or slab; 

(2) Foil manufacturers: All of the domestic nonintegrated foil manufacturers 
commence their fabrication at the reroll level with a product known as foil stock. 
Foil stock is a carefully controlled form of our rolled sheet; 

(3) Wire drawers, including manufacturers of electrical conductors. This group 
is in the same position as the sheet rollers. Some are equipped to start with pig 
and ingot, but most start with the purchase of wire bar, redraw rod or redraw wire; 

(4) Forging manufacturers: Most of this group start their aluminum forging 
operations from a product known as forging stock. This stock is particularly 
difficult to manufacture and we known of no domestic nonintegrated manufacturer 
of large aluminum forgings which has undertaken to manufacture its own forging 
stock. Quite possibly forging stock could be characterized as billets and covered by 
your previous letter. 

Without exception, the rerolled or redrawn products which we believe should be 
interpreted to come within our contract are the basic raw materials from which the 
nonintegrated fabricator works. Also without exception, the amount of fabri- 
cation put into such products beyond the pig or ingot level is small compared 
with the further fabrication done by the nonintegrated fabricators. This addi- 
tional fabrication is, of course, reflected in the price charged for the material. 
It is somewhat complicated to submit _— currently charged for each product 
because there are so many involved. This can be done if you want it, although 
perhaps it will suffice to state generally, but accurately, that relatively little is 
reflected over the pig and ingot price in comparison with the ultimate price 
obtained by the nonintegrated fabricators after they have performed their fabri- 
cating operations. 

Your further advice as to whether our contracts authorize us to include this 
material in computing the amounts required to be sold to nonintegrated users 
under article III, section 2 of both contracts will be appreciated. 

Sincerely yours, 
Leon E. Hickman. 


AppEeNpIx G—2 


DEFENSE PrRopUCTION ADMINISTRATION, 
Washington 25, December 5, 1952. 
Mr. Irvine GuMRBEL, 
Assistant Administrator for Defense Production, 
General Services Administration, Washington 25, D. C. 


Dear Mr. Gumpet: This is in reply to your letter of December 1, 1952, re- 
garding the request of the Aluminum Company of America to have rerolled and 
redrawn products considered as metal to be made available to nonintegrated users 
under the expansion contracts which the Aluminum Co. has with the Government. 

I believe the Aluminum Co.’s request is a reasonable one and that GSA should 
comply with it. In my view the basic objective of the contract provisions for 
the benefit of the nonintegrated users should be to insure a source of supply of 
aluminum at the earliest stage of fabrication at which the operations of any given 
nonintegrated user begins. This is in many instances at the rerolled or redrawn 
stage. The practices of the aluminum industry in this respect seem to be correctly 
stated in Mr. Hickman’s letter of November 19, 1952, to Mr. Larson. 

Sincerely yours, 
Samvuet W. ANDERSON, 
Deputy Administrator for Aluminum. 
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APPENDIX G-3 


GENERAL Services ADMINISTRATION, : 
Washington 25, D. C., December 16, 1952. 
Hon. Newent A. Curapp, 


Assistant Attorney General, Antitrust Division, 
Department of Justice, Washington 25, D. C. 


Dear Mr. Crappr: It will be recalled that 2 years ago the Department of 
Justice and this Administration had considerable discussion and correspondence 
relative to the aluminum expansion contracts under the Defense Production Act. 
Of particular significance were the contract provisions relating to the dedication 
of a portion of the production to the independent fabricators. 

The Aluminum Company of America has now requested this Administration to 
modify the contract (either by amendment or interpretation) so as to permit 
rerolled or redrawn products to be considered as metal to be made available to 
the nonintegrated users. I attach a copy of Alcoa’s request. I attach, also a 
copy of a letter on the subject from the Deputy Administrator for Aluminum 
(Defense Production Administration). 

May we have your comments on the proposal of the Aluminum Company of 
America at your earliest convenience. 

Very truly yours, 
Maxwe.i H. Exurort, 


eneral Counsel. 
Enclosures (2). 





Appenpix G-—4 


GENERAL Services ADMINISTRATION, 
Washington 25, D. C., December 16, 1952. 
Hon. James M. Mean, 


Chairman, Federal Trade Commission, 
Washington 25, D. C. 

Dear Mr. Meap: It will be recalled that 2 years ago your Commission and this 
Administration had considerable discussion and correspondence relative to the 
aluminum expansion contracts under the Defense Production Act. Of particular 
significance were the contract provisions relating to the dedication of a portion 
of the production to the independent fabricators. 

The Aluminum Company of America has now requested this Administration to 
modify the contract (either by amendment or interpretation) so as to permit 
rerolled or redrawn products to be considerred as metal to be made available to 
the nonintegrated users. I attach a copy of Alcoa’s request. I attach, also, a 
copy of a letter on the subject from the Deputy Administrator for Aluminum 
(Defense Production Administration). 

May we have your comments on the proposal of the Aluminum Company of 
America at your earliest convenience. 

Very truly yours, 
Maxwe.i H. Etuiort, 


General Counsel. 
Enclosures (2). 


Appenpix G-5 


FrepreraL TRADE CoMMISSION, 


March 19, 1958. 
Mr. MaxweE.u H. Exuiort, 


General Counsel, General Services Administration, 
Washington 25, D. C. 


Dear Mr. Extiort: This is in further reference to your letter of December 16, 
1952, and my reply of January 22, 1953, respecting comment on the pro of 
Aluminum Company of America (Alcoa) that its contract with General Services 
Administration be modified, either by amendment or interpretation, so as to 
permit of supplying rerolled or redrawn aluminum products under the provision 
calling for Alcoa to supply aluminum in pig and ingot form to nonintegrated 
fabricators. 

Subsequently the matter was made the subject of interagency discussion in 
which your representatives and mine took part with representatives of the 
Department of Justice. It is my understanding your representative expressed 
the view in such discussion that the production to be made available to non- 
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integrated users under the contract is required to be in the form of aluminum 
ig, ingot, or billets, and that no change in the contract can be made through 
interpretive action by the Government. It is also my understanding that this 
requirement was placed in the contract for the purposes of assuring nonintegrated 
fabricators of a supply of primary aluminum in the forms mentioned. To permit 
the substitution of rerolled and redrawn aluminum would seriously modify the 
uirement. 
concur in the view which I am informed was expressed by the Department of 
Justice to the effect that the nonintegrated fabricators should continue to be 
assured of a supply of primary aluminum as provided in the contract, and that 
such assurance should not be reduced or lessened by permitting substitution of 
rerolled or redrawn aluminum for pig, ingot, or billet. This appears necessary 
for maintaining the existence of nonintegrated fabricators as essential to the 
development of competition in the aluminum field. 
Sincerely yours, 





Jas. M. Mean, Chairman, 





AprEeNpDIx G-—6 








& 
DEPARTMENT OF JUSTICE, aa 
Washington 25, D. C., February 9, 1953. o= 
Maxwe.t H. Exuiort, Esq., < 
General Counsel, General Services Administration, oo 
Washington 25, D. C. ex> 
Dear Mr. Exttort: This has reference to your letter of December 16, 1952, aay 
requesting our comments on the proposal of Aluminum Company of America wml 
(Alcoa) that its contract with General Services Administration be modified, ra 
either by amendment or interpretation, so as to permit rerolled or redrawn a> 
aluminum products to be made available to the nonintegrated users. rat | 
A letter from Leon E. Hickman, vice president of Alcoa to the Administrator, promo 
General Services Administration, dated November 19, 1952, a copy of which was Gulla 
attached to your letter, indicates that you interpret this contract to include C3 
billets within the material that may be furnished to nonintegrated users. — 
The provisions of the Alcoa contract relating to the dedication of a portion of re 
the production to independent fabricators have as their primary purposes insuring, 
insofar as possible, an adequate supply of aluminum for the benefit of these inde- 2 
pendents. Since an important segment of this latter group consists of companies hee 
solely engaged in fabricating pig and ingot into shapes and forms for resale to a 
end-product manufacturers, the substitution of forms of aluminum 1 to 2 stages om 
beyond the pig or ingot level, may create supply problems for nonintegrated a 
fabricators of shapes and forms in periods of shortage of primary aluminum. &. 3 
In our view, the insuring of a source of supply of aluminum to users, at the Sneha 
earliest. stage of fabrication at which the operations of any given nonintegrated ine he f 
user begin, should not be at the expense of fabricators dependent upon pig and «—. 
ingot. for their continued operation. The continued existence of these non- > dae 
integrated fabricators as a dynamic competitive force in the aluminum industry nthe 


is vital to the development of competition in the aluminum field. 
For the above reasons it is our view that the contract between Aluminum Com- 
any of America and General Services Administration should not be modified, 
oe amendment or otherwise, so as to permit rerolled and redrawn aluminum 
products to be considered as metal available to nonintegrated users. 
Sincerely yours, 
Epwarp P. Hopass, 
Acting Assistant Attorney General. 





AprEeNpIx H 


GENERAL Services ADMINISTRATION, 
EMERGENCY ProcUREMENT SERVICE, 
Washington 25, D. C. 
Re aluminum expansion contracts 
Hon. Srpney R. Yates, 
Chairman, Subcommittee No. 3, 
Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

Dear ConaressMan Yates: Your letters of July 13 and 15, 1955, requested 
certain information in connection with the aluminum expansion contracts entered 
into by GSA with Alcoa, Kaiser, and Reynolds. 
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As you were notified in our letter of July 25, some of the information pemnontnd 
aloe -ayie with respect to estimates of future production had to be o tained 
rom the companies and our reply necessarily has been delayed until such informa- 
tion was received. 
; Ais questions are answered in the order in which they were presented in your 
etters. 
1. Copies of all press releases relating to the expansion program are enclosed 
and are listed by dates as follows: 


October 18, 1950 October 24, 1951 
November 16, 1950 November 9, 1951 
November 25, 1950 June 18, 1953 
November 27, 1950 June 24, 1953 
November 29, 1950 October 5, 1953 
December 20, 1950 February 23, 1954 
February 23, 1951 June 4, 1954 
March 27, 1951 September 10, 1954 
April 27, 1951 October 12, 1954 


October 11, 1951 


The contract agreements themselves were the basis of the announcements. 

2. Tabulation of reports submitted by each company for each quarter from 
July 1, 1953, to June 30, 1955, showing quantities on both the estimated and 
actual bases are enclosed. The estimates are submitted at the beginning of 
each quarter and the actual reports submitted subsequent to the end of the 
quarter. 

All reports are evaluated when submitted as to the reasonableness of estimated 
production, Government purchases and quantities shown as being under con- 
tract for delivery to nonintegrated users. From these figures it is determined 
whether or not under the contract advertising will be required. When the actual 
figures are received, they are compared with the estimates. 

3. The reports of the companies have not so far indicated any quantities to 
be offered through advertising. Since the advertising requirement is based on 
projections and since the estimates contained in the reports have appeared to be 
reasonable, no problem of verification of advertising has arisen. 

During 1954 aluminum was in long supply and ample metal was available for 
nonintegrated users. Despite the relatively large calls made by the Government 
from 1954 production, the companies at various times had quantities of aluminum 
which they were unable to sell on the market and which were offered to the Govern- 
ment and taken on a voluntary purchase basis. For these reasons verification 
of reports and performance for this period was not made. 

At the hearings held before your subcommittee on May 23, 1955, Mr. Medley, 
Comptroller of GSA, testified that we planned to take up with the companies 
the proposition of having their independent public accountants, as a byproduct 
of the normal company’s audit, give GSA certified statements as to the accuracy 
of the company’s reports and as to their compliance with the nonintegrated user 
provisions of the contracts. Upon subsequent consideration of this with the 
companies it was determined that this procedure could be followed in connection 
with the annual audit of the companies’ books but that it would not be practical 
on a quarterly basis. In addition, it is possible that this procedure might not 
provide all the information necessary to permit us to reach proper conclusions 
as to reporting and performance. 

GSA has recently completed an initial verification of Reynolds’ home office 
records and reports for the first 6 months of 1955. We shall proceed to make 
the same verification of sales by Alcoa and Kaiser to nonintegrated users for the 
same period, plus the third quarter of 1955, and then cover the Reynolds third 
quarter 1955 performance. 

This initial review of Reynolds leads to the preliminary conelusion that the 
company did comply with the nonintegrated user contract requirements during 
the first 6 months of 1955. 

4. The following persons employed in GSA at the time of the negotiation of the 
contracts would be most likely to have knowledge of the intent of the contract 
nagnins with respect to nonintegrated users: 

r. Jess Larson, Administrator 
Mr. Irving Gumbel, Special Assistant to the Administrator 
Mr. Maxwell H. Elliott, General Counsel 


Mr. Byron E. Harding, Assistant General Counsel 
Mr. Larson and Mr. Gumbel are no longer with GSA. Mr. Elliott’s and Mr. 
Harding’s recollection of the negotiations, which occurred in late 1950 and which 
set the pattern for such expansion contracts, is as follows: 
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At the time of the negotiations Alcoa, Kaiser, and Reynolds were the only 
domestic integrated producers of primary aluminum. At that time discussion 
was based generally on a figure of some 17,000 domestic nonintegrated users, 
so that basically the term ‘‘nonintegrated user’ was understood to exclude Alcoa, 
Kaiser, and Reynolds, and to extend broadly to the 17,000 other firms which re- 
quired aluminum for their operations. There was no intention to limit the term 
to those who could use aluminum in pig, ingot, or billet form; on the other hand, 
neither was it contemplated that a producer could require a customer who usually 
purchased semifabricated products to shift to purchases of pig, ingot, or billet 
and thus defeat the purpose of the contract provisions. Clearly no tie-in -sale 
was to be permitted, that is, a sale where the producer required the purchaser to 
have the pig, ingot, or billet processed by the producer. 

For example, if a user, other than Aleoa, Kaiser, or Reynolds, customarily 
purchased pig, ingot, or billet and had it further processed through subcontract 
prior to use in its own facilities, it cannot be said that it was the intention to 
exclude such sale as a sale to a nonintegrated user. However, if a primary pro- 
ducer, accustomed to supplying customers with semifabricated aluminum, were 
to require conversion of such transactions into sales of pig, ingot, or billet, it would 
seem that the intent of the contracts would be violated. In between these two 
possibilities there may, of course, be cases of varying degree. 

While it was hoped that as a result of the provision for nonintegrated users 
some independents would be induced to enter the extrusion and sheet-rolling 
fields, there was no intention to limit the use of pig, ingot, and billet to that 
field or any overall intention with respect to fostering competition in or among 
particular classes of products. Since it was intended to assure some supply of 
pig, ingot, or billet to nonintegrated users as a class, it may properly be said 
that it was not intended to foster competition between particular classes of such 
companies. 

5. By order effective September 22, 1955, ODM provided that no further 
assistance in the form of accelerated tax amortization would be granted with 
respect to primary aluminum expansion. Previously, on August 11, 1955, ODM 
had directed that applications for certificates of necessity for accelerated tax 
amortization with respect to certain expansion goals, including primary alumi- 
num, should be held in suspension until a decision was announced either toopen 
or to close the goals involved. Enclosed are copies of the correspondence between 
GSA and other Federal agencies in connection with the application of the St. 
Joseph Lead Co. on behalf of itself and Pittsburgh Consolidation Coal Co. 

6. The tabulations requested in your letter of July 15, 1955, are enclosed. 
It will be noted the tabulations requested in paragraph 2 of this letter are not 
quite in accordance with your request, but as these figures were not received 
from the companies until September 27, time did not permit correction for this 
submission. 

Computation which will meet your request will be obtained from the companies 
and submitted to you as soon as received. 

Very truly yours, 
A. J. Wausu, Commissioner. 

Enclosures. 





Appenpix I 


25 Percent CiauseE IN GSA ContTRAcTs FOR NONINTEGRATED USERS OF PRIMARY 
Mera, InLtustratep By ALcoa Contract Executep June 7, 1951, as or 
DeEcEMBER 19, 1950 

ARTICLE VII 


Sale of Aluminum to nonintegrated users for fifteen years. 


As an inducement to the Government to enter into this contract, and as part 
of the consideration therefor, the Contractor agrees that for a period of fifteen 
(15) years from and after the date of completion of performance specified in 
Article I, or until any loan guaranteed by the Government pursuant to Article X 
is fully repaid, whichever shall be the longer, and provided that the Government 
does not exercise its right of termination, the Contractor will make available each 
year for sale to nonintegrated users, under credit conditions as to each purchaser 
satisfactory to the Contractor, at the price stated in paragraph 1 of Article XI, 
a quantity of aluminum equal to twenty-five percent (25 percent) of the annual 
capacity of the additional aluminum smelting facilities, provided, that the obliga- 
tion to make sales under this paragraph is limited to those purchasers who, at 
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least ninety (90) days in advance of the Contractor’s production year, make firm 
purchase commitments with the Contractor for specified quantities for such pro- 
duction year. Said aluminum will be offered on a first-come, first-served basis, 
except that in the event the Contractor for any year receives orders in excess of 
such twenty-five percent (25 percent) nothing herein shall prohibit the Contractor 
from reducing the quantity of any order which it considers disproportionatel 

large in relation to the other orders it has received from other customers for roe 4 
year under this Article VII. Nothing contained in this Article VII shall require 
the Contractor to operate its additional facilities, but the Contractor shall be 
obligated to make available a quantity equal to twenty-five percent (25 percent) 
of the aluminum smelting capacity of such additional facilities whether or not 
said facilities are actually operated, provided, that this obligation may be post- 
poned if and to the extent that the Contractor’s failure to operate its additional 
facilities is the result of force majeure as defined im Article XII. It is understood 
and agreed that (a) the Government may enforce this provision in its own name, 
by first seeking specific performance, and in the event the court decides that no 
equitable remedy lies, then the Government may sue for damages, and in that 
event the measure of damages shall be the damages to nonintegrated users affected, 
but not including consequential damages, and (b) only the Government may en- 
force this provision, and no third party shall have any right whatever to enforce 
this provision, either in its own right or by derivative right from the Government. 


Aprenpix J 
Atuminium Lrp., 
Montreal, Province of Quebec, Canada, September 23, 1955. 
Hon. Sipney R. Yates, 
Chairman, House Small Business Subcommittee No. 8, 
Washington, D. C. 

Dear ConcrREssMAN YATES: This is in reply to your letter of August 2 briefly 
acknowledged by us on August 23. 

As indicated in our acknowledgment, several of the 7 questions in vour letter 
deal with events yet to materialize and to give specific answers would require us 
to indulge in conjectures about developments over a period of 5 years. As pro- 
ducers and sellers mainly of primary aluminum we intend to make all the alumi- 
num we can sell and to bring it into production at the earliest possible moment. 
With so many uncertainties and unknowns, however, we feel unable to give spe- 
cific answers to questions 2, 4, 6, and 7. Commenting, however, upon each of 
these questions briefly: 

Question 2: In the event your company could make necessary contractual or 
other arrangements to justify additional expansion of capacity, what additional 
production could be scheduled in Canada for each year, 1956-60. 

Comment: There are numerous possibilities for further expansion of aluminum 
production in Canada, some at existing sites and some at new sites. Taken 
together, very substantial increased quantities could be produced. The necessary 
contractual and other arrangements which would be required to justify suc 
developments would vary not only upon the size, type and timing of each develop- 
ment or developments, but also upon the conditions prevailing at the time. 

Our expansion program, which over the last 4 years has required expenditures 
of $480 million, envisages additional expenditures of $280 million over the next 
4 years. The possibility of accelerating and/or supplementing the present expan- 
sion program at existing and new sites is being given careful study. 

Question 4: For each year, 1956—60, the minimum and the maximum contractual 
obligations to deliver pig-ingot to any other markets outside of the United States 
besides the United Kingdom Government. 

Comment: Practically all of our deliveries to markets outside the United States 
and outside the United Kingdom are to customers who have historically relied 
upon us as their sole or principal supplier. Because there are so many factors 
which may influence their future requirements for metal from us we believe that 
a statement of what these markets have taken from us in recent years is the best 
guide to their future requirements. During the 4 years 1951 through 1954 ship- 
ments of Canadian aluminum in ingot form to these markets averaged 134,000 
tons per annum. 

Question 6: For each year, 1956~60, your estimate of possible reservations of 
pig-ingot ys all markets not presently contracted other than the United States. 

an 


Question 7: For each year, 1956-60, the amount of pig-ingot not contracted for 
nor likely to be reserved for other markets, that d be sold to United States 
nonintegrated users, assuming only presently scheduled Canadian production. 
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Comments: Replies to these questions would depend upon a forecast of demand 
in many free-world markets for Canadian aluminum. Such demand will be in- 
foameed by a multitude of considerations and developments, some related and 
some unrelated to the aluminum business. The impact of these developments 
cannot, we feel, be foreseen with any accuracy. Currently an unusual condition 
exists in which demand. exceeds supply in virtually all markets of the free world. 
Even assuming a continuation of high business activity in all of these markets 
for the 5-year period covered by your questions, a specific reply to them would 
be conjectural. Believing, however, that the committee’s interest is directed 
mainly, if not solely, to the United States market, we trust that the answer given 
below to question 5 will give you as accurate an indication as we can give at this 
time of the increasing and minimum tonnages we expect to offer to the noninte- 
grated users of aluminum in the United States. 

Turning to questions 1, 3, and 5, the answers are as follows: (All figures are in 
ow of tons of 2,000 pounds each, and reflect the situation as of August 31, 
1955. 

Question 1: For each year, 1956-60, your presently scheduled pig-ingot produc- 
tion in Canada. 

Answer: Our presently scheduled production (all of ingot because we do not 
market pig) is as follows: 


POG cetesuscucsstyccascatens ee acti cok atl ois ib aren 6 ive. cos panies 869 
Aa aati cesses cd. ghLees ite Bie ag ge ae ee ECR eee RE tas 907 
ES REY eae RD ye he pup ae hs Se 809 





Question 3: For each year, 1956 to 1960, the minimum and the maximum 
possible obligations to deliver pig-ingot to the United Kingdom pursuant to 
contracts with the United Kingdom Government. 

Answer: Our obligation to deliver aluminum ingot to the United Kingdom 
market for the vears under review consists of first call rights under various agree- 
ments for tonnages as follows: 


MORO iis ie Se sak aScen Se Wk os dC ees 303 
i ig titidd AChE esn eels 276 | 1960___ Rt lela alae 
PNB aiw inna sekewudiencile 303 





Question 5: For each year, 1956 to 1960, the contractual obligations to deliver 
pig-ingot to United States buyers. 

(a) Primary producers (Alcoa, Kaiser, Reynolds, Anaconda). 

(b) Others. 
Answer: (a) Our contractual obligations to deliver to the primary producers 
are: 























1956 | 1957 1958 | 1959 1960 
ee Sig hotbed 
Bet nce AR. 136 136 et CP IE Rsv RE le 
Anaconda..-..-....... o-eten--=- 7 | 7 5) SSSR EA es 
pS RTS ie 38 | 40  , SRS OR TPO CE 
Reymahds.... 2.3.52. .-40> as.0-.e- aeaeansannsss [ o oe Ab anw aatperide dca eon ccete ewan fercecccenqeoce 





(b) Our contractual obligations to ‘Others’ include thbse to nonintegrated 
users and to the Government of the United States. The latter arises from a loan 
made in 1950 to our wholly-owned subsidiary, Alumina Jamaica, Ltd., by the 
Economic Cooperation Administration of the United States Government and which 
is repayable solely in aluminum by the end of 1958. 

For the nonintegrated users our minimum undertaking is to offer 110,000 tons a 
year during the years 1956 through 1959. In 1959 and 1960 we have already 
contracted to deliver quanticies in excess of this minimum reserve. 

Thus our contractual obligations to deliver to ‘‘Others’’ are: 





1956 1957 | 1958 1959 | 1960 








U. 8. Government. 5 
Nonintegrated users............- aw: 110 lio 


7 
110 | - 118 115 

















We have also made various offers of contracts to sundry nonintegrated users 
which are still outstanding as of this date. If these offers are taken up we shall 
have additional contractual obligations in 1959 and 1960 of 91,000 tons for each 
year. 





73547—56——_9 
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Judging from past rience we iy sere he our total sales in the United 

States—some of which will be on a spot will exceed our contractual obliga- 

tions to deliver ingot to United States buyers as shown above. 

We hope that our answers will be of assistance to your committee. 
Yours very truly, 
Axtuminrom LIMITED, 
“NaTHANAEL V. Davis, 
President. 





ApPrenpIx I-1l 


ALumMiInuM ComPaANY oF AMERICA, 
Pittsburgh 19, Pa., September 27, 1956. 

Re Hearing of Subcommittee No, 3, September 29, 1955, on the Distribution of 

Aluminum to Nonintegrated Users During the Third and Fourth Quarters of 

1955 
Mr. Georce L. ARNOLD, 

Counsel, Subcommiiiee No. 8, 
House Select Small Business Committee, 
House of Representatives, Washington, D. C. 


Dear Mr. Arnoup: Enclosed please find answers to the questions submitted 
to us in your letter of September 22, 1955. You will realize, of course, that our 
records for the month of September are not yet complete, and, therefore, the 
answers with respect to the third quarter of 1955, include estimated receipts and 
distribution of metal for the month of September. 

Our fourth-quarter estimate of metal supply is based on our latest estimate of 
primary aluminum production, assuming no cutback in available power used for 
aluminum production in the Northwest and the Southeast. However, we are 
very fearful of the possibility of some decrease in power, during the fourth quarter, 
due to streamflow conditions in those areas. Also, the estimated fourth quarter 
metal supply assumes normal supply of primary metal from Canada in accordance 
with our contract, although latest information indicates there may be a serious 
reduction in our supply from this source. 

Our fourth-quarter estimate of pig and ingot to be delivered to nonintegrated 
users and to be consumed in our own operations are predicated on a metal supply 
which does not take into account any decrease due to either of the two possibilities 
mentioned above. In the event that there should be a decrease in fourth-quarter 
metal supply, due to either of the forégoing~reasons, both shipments to non- 
integrated users and consumption in our own operations would necessarily be 
reduced accordingly. 

Very truly yours, 
ALUMINUM COMPANY OF AMERICA, 
D. Wiimot, Vice President. 


Answers to questions in Mr. George L. Arnold’s letter of September 22, 1955: 

Question 1: Your total production of aluminum in millions of pounds for the 
third quarter of 1955 with a breakdown as to the amount produced from facilities 
subject to expansion contracts with GSA and those facilities not subject to such 
contracts. 


























Answer: 
{Millions of pounds} 
Sere —pmemmpnanintwersss i s~Acen a] 
RRA nn sc ccciitre ce cpencncdsinnscnapoonfibammemapgeeevsiisansens 356 346 
4 Includes production for the Government’s account from reactivated facilities at Badin and Massena, 


under contract GS-00 P-336, amounting to 38 million pounds for the 3d quarter, and 13 million pounds 
for the 4th quarter. 





fror 
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Question 2: In millions of pounds your total supply of aluminum in pig, ingot, 
— or scrap form for the third quarter of 1955 with a breakdown as to supply 
rom-— : q} } 
(1) Your own domestic production 
(2) Other. domestic production 




















(3) Imports 
(4) Scrap 
(5) Other 
Answer: 
{Millions of pounds) 
arter 
4th quarter 
Cinta | (stat 
Primary metal produced by Alcoa_.............---.-.----.------------------ 356 346 
Primary metal purchased from other domestic producers... -..............--.}.-..--.-----.-}----.--.---.-- 
Primary metal imports... ...---..--~------------20eee--eneceeee- cen neenne=-- 42 39 
rH: bingy pa PETE LEIS LELAND LS ITO LE LIE EIN ALE LT Ne 3 3 
Other (consists chiefly of metal received for toll conversion) _....---....----_- 27 20 
ND ic ccthinesiis sgabibbiainies~ Reattudedthetenadts atintidaisnonens | 428 418 





Question 3: The amount of aluminum metal in pig, ingot or billet form 
Se to nonintegrated users during the third quarter of 1955. 
nswer: 











[Millions of pounds} 
3d quarter 4th 
s quarter 
| (eptember | (estimated) 
' 
Risnaiuers ee Proce wie wwe CSR ek he To a Semele | 
Pig and ingot delivered to nonintegrated users !._..............-......-- | 11 | 86 





1 Includes toll conversion metal amounting to 9 million pounds for the 3d quarter and 9 million pounds 
for the 4th quarter. 


Question 4: The amount of aluminum metal in pig, ingot, or billet form 
consumed by yourself during the third quarter either in fabrication, inventory, 
or otherwise. 














Answer: 
[Millions of pounds] 
3d quarter 4th quarter 
er aaarwe iy (estimated) 
Aluminum metal consumed in fabrication, inventory or otherwise !_.._.- 288 | 285 








1 Includes toll conversion metal amounting to 10 million pounds for the 3d quarter and 9 million pounds 
for the 4th quarter, 


Question 5: The amount of scrap you had on hand, (a) at the beginning of 
the third quarter, and (6) at the end of the third quarter or as of the time you 


answer this inquiry. a , 





3d quarter 
, ‘| (estimated) 


Sern oe Sand vb beuaing of quate 3 
Serap on hand at of quarter. 2 
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Apprenpix L-2 (a) 


Katser Atuminum & Cuemica. Corp., - 
Washington 6, D. C., October 24, 1955, 
Hon. Sipney R. Yares, 


Chairman, Subcommittee No. 3, Select Committee on Small Business, 
House of Representatives, Washington 25, D. C. 

Dear ConcressMan Yates: In our letter to you dated September 28, 1955, as 
supplemented by our letter dated October 4, 1955, we advised you that we esti- 
mated that our sales of pig, ingot and billet to nonintegrated users during the 
fourth.calendar quarter of 1955 would total 81.9 million pounds including 
6,900,000 pounds of toll conversion metal. It now appears that total production 
will be less than the 213 million pounds previously estimated and that imports 
from Canada will be less than the 5 million pounds anticipated at the time of our 
previous rt. Also due to severe production problems, we expect a substantial 
quantity of our reduced production to be offgrade (high iron) metal. Accord- 
i , we now estimate that only 69.9 million pounds, including 6.9 million 
pounds of toll conversion metal, will be available. Based on current estimates, 
we also expect to offer 3 to 7 million pounds of offgrade metal in addition to the 
69.9 million pounds stated above. 

The foregoing estimates assume optimum power conditions in the Northwest 
and, in the event that our power supply is curtailed, both total production and 
sales to nonintegrated users will necessarily be reduced. : 

Very truly yours, 
Katser Atuminum & CHemicat Corp., 
Warp C. Humpnureys, Manager, Washington Office. 





APPENDIX L-2 (b) 


Katser AtumInum & CHEMICAL CoRP., 
Washington 6, D. G:, October 4, 1965. 
Hon. Stpney R. Yates, 


Chairman, Subcommittee No. 3, Select Committee on Small Business, 
House of Representatives, Washington 25, D. C. ' 
Dear CONGRESSMAN YATES: Please refer to this corporation’s letter, dated 
September 28,1955, and the answer to question No. 3 in Mr. George Arnold’s 
letter, dated September 22, 1955, with respect to the estimated quantities. of 
aluminum in pig, ingot, or billet form delivered to nonintegrated users during 
the third and fourth calendar quarters of 1955. We wish to call your attention to 
the fact that the amounts shown for estimated deliveries include toll conversion 
metal in the amount of .7,100,000 pounds in the third quarter and 6,900,000 
pounds in the fourth quarter. 
Very truly yours, 
Kaiser Atuminum & CHeEmIcaAL Corp., 
Warp C. Humpnrreys, 


Manager, Washington Office.’ 


KarseR ALUMINUM & CHeEMiIcaL CoRP., 
Washington 6, D. C., September 28, 1955. 
Hon. Stpner R. Yates, 


Chairman, Subcommittee No. 3, Select Committee on Smali Business; 
House of Representatives, Washington 26, D. C. 

Dear ConcressMAN Yates: Attached are answers to the five questions included 
in Mr. George Arnold's letter dated September 22, 1955. 

We have also included information concerning shipments to Government 
stockpile and military set-aside for the third and fourth calendar quarters of 1955. 
We understand that the amount of metal shipped to Government stockpile is 
considered to be classified information and therefore this data, together with all 
previous information of this nature which-we have furnished’ you, should be- 
treated accordingly. ; ; ‘erg! 

Very traly yours, © 


‘ 3% 
mii t . 


KAISER ALUMINUM & CHemicaL Corp. 
Warp C. Humprreys, Manager, Washington Office. 
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Kaiser Aluminum & Chemical Corp. 



































Millions of pounds 
3d quarter 1955 1 4th quarter 1955 3 
1. Production of aluminum 
ql) ay wo from facilities subject to supply contracts with ai ais 
mbm 89.5 90.6 
2. Total supply of aluminum: 
Se OI adi cocensnindcctotindashtedieambinamewn 213. 4 213.0 
Other domestic production... ._................---....-..-- 3.4 3.3 
Send Uae bpipgshd daasolnds Ethane dude diakacginaind 9.0 5.6 
KAA Dba allan baietie bi Cah adi moe a aneteian ben eub-babetiminleniae 13 16 
5) Other, toll scrap and pig.....................-.-...------. 8.1 6.9 
3 — in pig, ingot, or billet form delivered to nonintegrated ro oka 
Less toll and eg OE ROSELLE TN TS Zi 6.9 
fs _ RE RESEND UE ME SM ALR RSLS € 81.5 75.0 Ler 
4. Aluminum in pig, ingot, and billet form consumed in fabrication, | Lu q 
inventory, or ot therwise "CE ERAT mena, HiME nie 127.5 127.5 ae 
6. Scrap inventory: = 
une 30, 1955... . SENET EAE ST PEAS Spe Pe ee —1.0 od 
BA Sth BD i 5 che wrdaecdnintnwumdenstoesshovmaess “he | =< 
RR ROE since tak cee ia a dasaececubgsndegude —1.2 os 
6. gn ments to Government stockpile S98 ERTS “ (4) ry 
7. Military set-aside, excluding pig, ingot, ‘and billet...-------- 2-2 13.7 15,6 ve 2 
cote 
. pore Se through September 15. Estimated for period Sept. 16 through Sept. 30. Ps 
mated Os cap 
3 Self erated scrap not included. m 4 
4 Stockpile shipments omitted by Subcommittee No. 3. c 13 
a 
Appenpix L-3 CaS 
wag 
Reynotps Meraus Co., aes 
Richmond, Va., September 29, 1956. ’ 
Georce L. Arnoup, Esquire, ve ‘5 
Counsel, Subcommittee No. 3, Select Committee on Small Business, ~ 
House of Re epresentatives, United States _ 
House Office Building, Washington 25, D. C. | 
Dear Mr. Arnoup: This is in response to your letter dated September 22, cr} 
1955. In the attached sheet entitled “Sources of Reynolds’ Total Metal Supply,” rg? 
we have set out the answers to your questions 1 and 2. In the attached sheet wray 
entitled “Distribution of Reynolds’ Pig, Ingot and Billet,” we have included the ate 
information requested in your questions 3 and 4. The answer to your question <-ne 
5 is: 2.5 million pounds of serap on hand at the beginning of the third quarter an 
1955, and an estimated 2.5 million pounds will be on hand at the end of the 
quarter. 
These figures were prepared in Richmond, and the second sheet only reached 


me this morning. 
Trusting that they contain the information you seek, I am, 
With best wishes, 
Sincerely yours, 





Signed Maxwell Caskie, 
Typed Maxwe.Lu. Caskiy, 
Assistant Vice President. 
Attachments. 
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. ApPpEeNnDIxX L-4 


Atuminivm, Lp, 
Montreal, Province of Quebec, Canada, September 28, 1955. 


Mr. Georce L. ARNOLD 
Counsel, House Smail Business Subcommittee No. 8, 
Old House Office Building, 
Washington, D. C. 


Dear Mr. ARNOLD: This is in reply to your letter of September 22, informing 
us that your subcommittee will hold hearings on September 29 and asking us for 
information on our shipments of aluminum ingot in the third and fourth quarters 
of this year. Mr. T. E. Covel, a vice president of our United States subsidiary, 
Aluminium Limited Sales, Inc., will attend the hearings on behalf of our company. 

Estimated shipments of primary aluminum ingot by Aluminium Limited Sales, 
Inc., to its customers in the United States during the third and fourth quarters 
of this year are as follows: 






































{In millions of pounds] 
Third quarter Fourth quarter 
Gir 
OD ARO Sg ee Foss Sed ad ks 46 17 iis 
NP So siciicictan djumditnedatesnt¥eiddanodasisa a eiliaeaietatieitin teeta 9 5 et oe 
TN a i el Ee etl. VRE os emangin gn agaumaelin doom pbmiendiereenecien ar ted 
a NII UNION 8 Sas, tas eed end seek 50 60 pee 
Oy GG i se i iesck BS SRE SK Cid. aittch abbatees és 3} 1 aan 
Total... 108 | 83 = = 
Hens ane aerer mite tr mire | | ex 
Shipments 1 to Alcoa do not include the 18,881,000 pounds being shipped to > the lt | 
United Kingdom at Aleoa’s instructions during the third and fourth quarters of we 
1955. eo 
Yours very truly oat 
‘ ’ ft 
J. A. Dutuega, Secretary. C.J 
ies 
* . . . . en 
APPENDIX M-1.—Comparisons of principal U. S. Government aids to primary —e 
aluminum producers ones 
ais 
Government aid Alcoa Kaiser Reynolds ‘dle = 
a a 
1. Total loans and advances by Federal accmmatcas _— 
Since Jan. 1, 1946...._-.-. Leap ie Maael $4, 600, 00 | $44, 750, 000 JAE erm F — 
Sinee Dec. $1, WO oo RSet ee eee hi ek h hb edd Haste dori’ [is i ducquund 1 $73, 537, 033 eel 
2. Repayments | canceled by Federal Government... ...........)-......-..---- |--------enne-- $414, 324 ye 
3. Plant and equipment built after 1940 and purchased from ae 3 
Federal agencies since Jan. 1, 1946, purchase price... .-.-- $15, 846, 526 | $45, 060, 000 $66, 093, 000 me ont 
4. Tax amortization certified since 1936: aide § 
Of assets on books as of Dec. 31, 1954- - ~----+-----| $449, 544, 389 |..............] $190, 056, 013 Seabee 
Of assets on books as of May 31, 1955_. ede etesnneos $178, 000, 000 |----.--.-----. -™ 
Of assets not yet on books as of ‘preceding dates. ....... $32, 795, 256 | $72,000, 000 $3, 000, 000 nate 
5. Aluminum sold to the Federal Government between Jan. 1 Naas 
1946, and viene 30, 1955: 
Dollars. ‘ Seene wu---+--+--+--------]| $169, 207, 108 | $117,916, 712 $78, 014, 572 
pi BS .| 839,247,257 | 578,963,100 | 408, 240, 714 
Aluminum purchased from the Federal ‘Government, Jan. 
1, 1946, to June 30, 1955: 
D ollars BA GA Tah MR ete Se See Seventy set Ee te ee ee $39, 636,686 | $12, 911, 564 $16, 310, 875 
Pounds. - -. - 256, 223, 547 78, 881, 1 108, 695, 930 
6. Percentage of total company ‘production capacity ‘as of June 
30, 1955, that was: 
(a) Purchased from Federal Government: 
DA a a TS es Herel hisses cs 2c. 62 61 
ey COI es sce eee Ski senkintad do... 9 32 35 
seer nacelle pee AS, Rh aia “wrecks Se a eee 73 83 
py EES ee ep eens eee YG CR Ae PIPER eT RM et oo 86 
Wire, rod, bar and rolled structural shapes ‘iis * 
(b) Leased from Federal Government: i Pica aia 
ce a nag ge og Sitiageanc : ao 3 
OUGUIII aiid. abla. ik wd. Deeg 0... ibe 3 BAO Beek oui... 
Sand cast meting Se ae ee eee ene Yt TE, SEE 
7. sie = by vr Federal Government between Jan. 1, 1949, 
and June 30, 1 955, for excessive costs of power for alaminum 
produced at Government request: 
Pounds of aluminum. ............-...-~-------.-.------ oe tes 197, a0 eras 66, 428, 477 
Power payments. ..........---.-.-.--..-----.---------. 2 $1, 624, 918 $4, 596, 530 











1 Includes a loan by ECA of $14,287,033; principal and interest repayable only in aluminum. 


Source: Reports by the companies to Subcommittee No. 3. 
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ALuminum Company OF AMERICA, 
Pittsburgh 19, Pa., August 2, 19565. 

Re Hearings of Subcommittee No. 3 on Minerals and Metals of the Select 

Committee to Conduct a Study and Investigation of the Problems of Small 

Business. 
Hon. Stoney R. Yates, 

Chairman, Subcommittee No. 3, House Select Small Business Committee, 
House of Representatives, House Office Building, Washington, D. C. 

Dear Mr. Yates: Under date of July 18, 1955, you requested an expression of 
Alcoa’s views on four questions: 

“1. Whether those in Alcoa who determine price policy believe that the price of 
pig aluminum has been too low. 

‘2. If so, sinee what period of time. 

“3. If so, what does Alcoa believe the proper present price of pig should be, 
assuming that the entire industry moved to that price. 

“4. If so, what are the reasons for such a belief.” 

There have been periods of time during and since the Korean war when, in our 
opinion, the price of pig aluminum was too low. In fact, we appealed to OPS and 

DM for price relief in 1952 and again in 1953. Increases were granted by these 
6 in August 1952, and January 1953. Since the latter date, pig prices have 

vanced under pressure from rising costs, and we have been making a fair margin 
of profit on our pig sales. 

e have adhered for a long period of time to the basic policy of selling alumi- 
num pig at prices designed to expand existing markets for aluminum and create 
new ones, and we have been content, in og ig Seacge a policy, with a reasonable 
margin of profit. The price of aluminum has n so favorable in comparison 
with the prices of competing metals and materials that a great number of new 
markets have been opened to aluminum and older ones expanded. This has 
worked to the benefit of the more than 20,000 nonintegrated fabricators and users 
of aluminum quite as much as to the advantage of the primary pig producers. 

There is little doubt that it would have been possible in the excellent business 
conditions which have existed to have increased the price of pig aluminum sub- 
stantially and still have retained much of the market; however, we believe that 
the price policy we have followed was well advised and has been a major factor 
in contributing to the great expansion of the industry. As I stated before your 
committee on May 24 (p. 558), “We are convinced that it is sound long-range 
planning to sell new aluminum at a price as low as is feasible in relation to its cost 
of production. That has been the policy to which we have been dedicated over 
these years.” 

Very truly yours, 
A.LumINUM CoMPANY OF AMERICA, 
D. Wiimor, Vice President. 





ApPpENDIx N-2 


Katser Atuminum & CHemicaL Corp., 
Oakland 12, Calif., August 2, 1956. 
Hon. Stpney R. Yarsgs, 
Chairman, Subcommittee No. 3, 
Select Commitiee on Small Business, 
House of Representatives, Washington, D. C. 

Dear Mr. CHarrMan: By letter of July 18 you referred to my testimony on 
May 25 (transcript, p. 674) in which you mention that I stated that the price of 
aluminum was too low and you asked me for my additional views as to how long I 
have considered the price to be too low, what the price should be today, and my 
reasons why the price today is too low. 

The testimony to which you refer pertained to the price increase of 1 cent — 

und which we made in February of this year (transcript, PP. 672 and 673). 

. Arnold asked my reason for the price increase (p. 674) and I answered, “It 
was merely an adjustment in the basic price of aluminum, which we felt was too 
low.” My testimony refers to the price of aluminum before the February — 
increase and was in him, naman of the increase made at that time. We had 


considering the ad ility of the price increase for a number of months prior to 


the date of the increase. 





] 
; 
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In this connection our labor contracts are now open for the negotiation of labor 
rates and wage adjustments will be effective retroactively to August 1. The 
general pattern of wage increases in the steel and aluminum industries has been 
established and, consequently, we have announced today proper price increases 
applicable to pig and ingot products and aluminum sheet products. The increase 
in primary aluminum pig 99 plus is 1 cent per pound and the increases in sheet 
vary by parse: with an average of around 4 to 4% percent. Price increases for 
other mill products will be announced in the near future. 

Very truly yours, 
Katser Atuminum & CuHemicaL Corp., 
D. A. R#oapgs, 
“ice President and General Manager. 





AprENpDIx O 


ALUMINUM CoMPANY OF AMERICA, 
Pittsburgh, Pa., November 22, 1955. 





Georce ARNOLD, Esq., 


























Counsel, Subcommittee No. 8, & q 
Select Small Business Committee, __ ao 
House of Representatives, Washington, D. C. ni) 
Dear Mr. Arnotp: I have your letter of November 12, 1955, requesting certain ais 
information with respect to production of extrusions and scheduled expansion of oe f 
capacity for extrusion production. Your questions and our answers thereto are ex3 
as follows: mee ce 
Question 1. Alcoa’s production of extrusions in millions of pounds, by years, wom al 
1950 through 1954 and total for the first 6 months of 1955. led 
Answer: wee} 
penitent pienctninenicamae “0 S| 
Production one & 
Producti “? c 
* | Pees” | sprue | To as 
i ie See eS ae Sse ee | 121 38 159 rE 
li gh aks high atipias ab ceded AED AAR alee dg 108 41 149 
helt nin 35h desks scishe aii dailannastdibcakiahinadts bedi ugeins 106 47 153 Leah ae 
| aR es ane 159 56 215 ca5 
RETR RI MET TS MEME TENE TIE SEED 139 44 183 baa 
UNE CNOA III Sd ola rds cess nddd ben cinntbe edie | 96 30 126 od 
Notge.—Total production has been separated between production for sale and 





production for further fabrication for the reason that if comparison is to be made , 
with figures of estimated capacity to produce, so as, for example, to determine a 
the percentage of utilization of facilities, the figures in the column “Production 
for sale” rather than the total production should be used. As previously explained, : 
all of our figures of capacity for fabricated products exclude any productive ote 
capacity that is required for an intermediate product used by us in our own 
further fabrication. 
Question 2. Amount of definitely scheduled expansion of annual capacity of 
extrusions in millions of pounds for— 
(a) Balance of 1955 after June 30; 
(b) 1956; 
(c) After 1956. 
Answer. None. 
Very truly yours, 


88 S Gees shet § é 


ALUMINUM COMPANY OF AMERICA, 
D. Wiumort, Vice President. 


AppenpiIx P 


Revere Coprer & Brass, INc., 
New York 17, N. Y., February 3, 1956. 
Hom eg CoMMITTEE on. Pts Pesan, 
ouse epresentatives, Washington 25, D. C. 
(Attention: Mr. Sam Moment.) 
Dear Mr. Moment: I would like to confirm that portion of our tel 
conversation of January 23, relating to the effect on Revere’s 60,000-ton 
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primary aluminum project of the rejection of its T. A. application as a result of 
the closing of the aluminum expansion goal. 

As stated during our talk, we feel very strongly that the rejection of our appli- 
cation for tax amortization places Revere in an untenable competitive position 
in the aluminum industry, and denies us the opportunities that have been afforded 
to all 4 present producers and 2 new companies in the primary aluminum field. 
These companies, with the help the Government has given them, have grown so 
strong that we will have difficulty competing with them under any conditions. 

The advantage of a fast writeoff to us is that we would be able to reduce sub- 
stantially a large indebtedness in a shorter period,which would lighten the burden 
of a carrying charge for a long period. he difference to the Government in 
granting us this type certificate is small indeed because the tax advantage we have 
for 5 years, while helpful to us in reducing our indebtedness, would mean higher 
tax payments for the 15 succeeding vears. At the end of 20 years there would be 
very little difference between the amounts collected under the 2 systems. 

We have not requested additional Government assistance as granted to others, 
but we do feel that the tax certificate is essential to our proceeding with this 
project and fully justified. 

On December 15, 1955, we filed an appeal with ODM to reconsider our appli- 
cation, and are now awaiting Dr. Flemming’s decision in this matter. 

Sincerely yours, 
E. A. Harris 
BE. A. Harris 





AppEnpIx Q-1 


STaTEMENT BY THE GENERAL SERVICES ADMINISTRATION ON THE PURCHASE AND 
RESALE oF AUSTRIAN ALUMINUM 


The following information relates to the purchase of Austrian aluminum in 
1953, by the Defense Materials Procurement Agency (now Defense Production 
Activities of GSA) under Contract No. GS-OOP(D)19010 with Vereinigte 
Aluminum Werke A. G. of Renshofen, Austria, and the resale of this same 
aluminum. 

The Defense Production Administration certified to the Administrator, Defense 
Materials Procurement Agency, on November 25, 1952, as to the necessity of 
entering into a contract with Vereinigte Aluminum Werke A. G. of Austria for 
the purchase of 8,000 metric tons of pig aluminum. The certification stated that 
the metal so acquired was to be resold to industry in the United States at the 
prevailing United States ceiling price in accordance with directions to be issued 
at a later date by the National Production Authority. The metal was to be 
delivered f. o. b. railroad cars at Braunau, Austria, at an average price of $573.50 

er metric ton, of which $273.50 per metric ton was to be paid in dollars and the 

alance in counterpart Austrian schillings made available by Mutual Security 
Agency. It was specified that inland freight to a north German port would be 
paid from MSA counterpart Prva Bayo ng Freight from the north German 
port to the United States, as well as United States duty of 1% cents per pound, 
were to be paid from Defense Production Act funds. 

The Defense Production Administration stated in its letter that the purchase 
was being authorized because of the critical cut in aluminum production in the 
Pacific Northwest and the Tennessee Valley due to unprecedented drought 
conditions. The purchase contract was executed on December 16, 1952, between 
the Austrian contractor and the regional director of the London office of DMPA. 

Shipments under the contract began on January 2, 1953, and were completed 
on January 9, 1953. Actual deliveries amounted to a total of 17,634,595 pounds 
for which $2, 187,886.21 United States dollars and 51,267,189.06 Austrian schillings 
were paid, he total being approximately the dollar equivalent of $4,588,000, or a 
little over 26 cents per pound. The inclusion of the United States customs duties 
of 1% cents per pound, ocean freight at about the same rate, and London office 
administrative charges would bring the total acquisition costs to between 29 and 
30 cents ae und. The actual poundage sold was greater than the poundage 
colinwes y 38,605 pounds. GSA records do not indicate the source of this extra 
poundage. 


As the various cargoes of aluminum were due to arrive in the United States, the 
National Production Authority issued instructions to the Commissioner, Emer- 
gency Procurement Service of GSA, to negotiate sales of —— amounts of 
aluminum to members of the Big Three of the aluminum industry. Telegraphic 








{ 
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offers were made by GSA to each of the producers designated on the basis of the 
producers’ published prices (which were also the ceiling prices), less freight allow- 
ances, which offers were later accepted by telegrams from the producers and formal 
sales contracts were then executed. The price negotiated with Kaiser was three- 
tenths cent per pound higher than those with Alcoa and Reynolds because of 

a purity. Sales were actually made during February and March 1953, as 
ollows: 























ee 
Credit for 
Price per Amount for ; " 
Purchaser Pounds sold pound | “material freight allow: 
| ¥ 
| 
Aluminum Company of America.......---- 8, 778,000 | 1914 cents.....| $1,711,710.00 | $72, 696. 27 
Reynolds Metals Co.__-_.........--.------ 4, 322, 380 | 1914 cents.___. 842, 864. 10 51, 405. 55 
Kaiser Aluminum and Chemical Corp. -_--. 4, 562, 820 | 1985{0 cents__- -| 903, 438. 36 49, 350. 20 
DN eecicscag basins acdebiciehitbwlimairages ee | 3, 458,012.46 | 173, 452.02 


i 





As a result of the above transactions over 17,600,000 pounds of aluminum were 
imported to ease the national shortage of this metal and sold at a dollar equivalent 
loss as follows: 


Wena CORE Sg os 2h os a ne tg $4, 588, 000 
CORR IID Ss 2 he ee RE A Oe eras St Sees epee Ae. 264, 500 
REY CUNT 24 c6cc ee tos ee eee kaseeuse sa a ek aac 264, 500 
Tete s Ss es ea Silhouettes Seer Soe oe 5, 117, 000 
CONOR, west el ao el isa aOR ie sees ey $3, 458, 000 
|” ena hala pore engin AM ma eSpace ay a aaa ne melee, 173, 500 
3, 284, 500 
Total leat te Qian eae eA iss BS en ey 1, 832, 500 
Reed ete Gs bb 5 yoo ee Sn ion st 264, 500 
Net joe 0 the Goverhmanei nc oh ee A cSt 1, 568, 000 


The part of DMPA and GSA in all of these transactions appears to have been 
that of an agent to carry out the instructions of Defense Production Administra- 
tion in regard to the purchases, and of National Production Authority in regard 
to sales to the Big Three. 

Attached as exhibits are a copy of the letter certification of necessity issued by 
Defense Production Administration on November 25, 1952, as well as a copy of 
sales instructions issued by National Production Authority on January 26, 1953. 
The latter exhibit is typical of the other sales orders issued. 

Attachments: 


DerEeNsE PropucTION ADMINISTRATION, 
Orrick oF ADMINISTRATOR, 
Washington 25, D. C., November 25, 1952. 
Re Ranshofen Aluminum. 
Mr. Jess Larson, 
Administrator, Defense Materials Procurement Agency, 
Washington 25, D. C. 

Dear Mr. Larson: This will certify to you the necessity of the Government 
entering into a contract with Vereinigte Aluminumwerke, A. G., at Ranshofen, 
Austria, for the purchase of 8,000 metric tons of aluminum metal, half 99 through 
99.5 purity and half 99.6 or better purity. The metal is to be resold to industry 
in the United States at the prevailing United States ceiling price in accordance 
with directions which you will receive from the National Tacdestien Authority 
in conformity with CMP regulations. 

The metal is scheduled for delivery in lots of 2,000 tons each sterting imme- 
diately and to be completed as soon as ble but in no event later than January 


31, 1953. The metal is to be delivered f. o. b. railroad cars at Braunau, Austria, 
at an average price of the equivalent of $573.50 per metric ton. 

Of the above average price, $273.50 per metric ton is to be paid in dollars and 
the balance in counterpart Austrian schillings. The cost of inland freight 
equivalent to $18 per metric ton from Braunau to north German port will be pay- 
able from MSA counterpart deutschemarks and it is our understanding that your 
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staff is olmaty. aking steps with MSA to have the necessary amount made 
available for this pu - The cost of ocean freight from north German port 
to this country and United States duty of 1% cents per pound as well as the 
dollar portion of the price will be payable from Defense uction Act funds, 
I am asking the DPA Office of Construction and Resources Expansion to certify 
to you the necessary dollar borrowing authority concurrently with the trans- 
mittal of this letter. 

For your information the above price of $573.50 per metric ton is equivalent 
to about 26 cents a pound of which 12% cents is payable in dollars. The purchase 
is being made because of the critical cut in aluminum production in the Pacific 
Northwest and the Tennessee Valley due to the unprecedented drought conditions. 


Sincerely yours, 
(Signed) §. W. Anderson 
SamureL W. ANDERSON, 
Deputy Administrator for Aluminum. 





DEPARTMENT OF COMMERCE, 
NATIONAL PropuctTion AUTHORITY, 


Washington 25, January 26, 1953. 
Mr. A. J. Watsn, 


Commissioner, General Services Administration, 
Federal Supply Building, Room 3002, 
Washington, D. C. 
(Attention Mr. Raymond Eberle.) 

GENTLEMEN: You are hereby instructed to negotiate the sale of approximately 
1,973 metric tons aluminum ingot with Reynolds Metals Co., 918 16th Street NW., 
Washington 6, D. C. 

This allotment of aluminum ingot is the second to be made under a contract 
No. GS-OOP-D-19010 dated December 16, 1952, by and between the United 
States of America, Defense Materials Procurement Agency, and the Vereinigte 
Aluminum Werke, A. G., Public Administration of the Plants Braunau am Inn, 
Austria, and this lot of aluminum is now en route on board United States Lines 
American Traveler due to arrive in port of Baltimore, Md., on or about February 1, 
1953. 

Any reply or ag owed in regard to the information contained herein should be 
directed to the National Production Authority, Aluminum and Magnesium 
Division, Washington 25, D. C. 

Very truly yours, 
By Grorce W. AvxtEr, 
Executive Secretary. 





AppENDIX R 
SrTaTEMENT BY GENERAL SERVICES ADMINISTRATION ON DIVERSIONS OF ALUMINUM 


During the period July 1, 1953, through May 31, 1955, the only aluminum 
diversions authorized by the Office of Defense Mobilization mag 10 against quan- 
tities originally called for delivery to the Defense Production Activity, inventor 
during the first and second calendar quarters of 1955. The diversions, which will 
not have to be replaced at a later date by the producers, were made on the follow- 
ing basis (stated in millions of pounds): 























ee Revised | Diversions 
Producer calls | authorized 

ist quarter | 2d quarter Total 
RM ei a) ae etek 73.20 73. 47 146. 67 91. 49 56.18 
NE i ten Fi Sine dikitbindivethithibiasemwed 72.20 70. 75 142. 95 89. 25 53. 70. 
ES SS Gs BEG 56. 30 53.18 109. 48 68. 36 41. 12 
POG is. cnnpme td bakedlaleaubeake 201. 70 197. 40 399. 10 249.10 150. 00° 
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During the first and second calendar quarters of 1955 the following quantities 
of pig aluminum were in the Defense Production Activity inventory: 


Millions Millions 

of of 
pounds pounds 
Dec. 31, 1954.......-2.--.---. 139. 1| Mar. 31, 1955_..........._..-- 227. 4 
Jan. 3h, YG. 6 écun cede et 172. 9} Apr. 30, 1955_......--.--.---- 171. 6 
BOD: Bby MOOD ig oii wariacins ove 218. 8} May 31, 1955_.....---__-__..--. 81.5 


It is evident that 150 million pounds of aluminum could have been sold by the 
Government from the DPA inventory to consuming industries, but this method 
would have involved additional handling and transportation costs to the Govern- 
ment. On the other hand, by canceling deliveries and permitting the Big Three 
to sell direct, the Government has followed the more economical method of diver- 
sion but has passed on to the Big Three the right to select the consumers to receive 
the aluminum. 

In a news release dated June 17, 1955, the Office of Defense Mobilization is 
reported to nave authorized the diversion of 200 million pounds from deliveries 
to the Government during the third calendar quarter of 1955. However, unlike 
the cancellation of deliveries of the 150 million pounds, it is reported that the 
a pers oy pounds being diverted must be delivered to the Government at a 

ter date. 





ApPrEenpiIx S 


Reynotps Meraus Co., 
February 24, 1965. 
Dr. Arruur 8S. FLEMMING, 
Director, Office of Defense Mobilization, 
Washington 25, D. C. 

Dear Dr. FLEMMING: Please accept my sincere appreciation for the time you 
took Wednesday, the 16th, to see representatives of the three primary aluminum 
rs particularly in view of your heavy responsibilities and busy schedule. 

regret there was no unanimous recommendation since the facts are equally 
available to all three companies. 

Under current unanticipated demand levels, it was our opinion that the rigid 
application of stockpile policies was disrupting the market for aluminum. Despite 
an earlier decision to extend first quarter stockpile deliveries to May, the shortage 
was growing more severe and I felt it incumbent upon our industry to bring this 
to your attention. Recent reductions in imports, coincident with rising real de- 
‘mand for all forms of aluminum, first affected the sensitive pig and ingot market. 
It was mv sincere belief that unless some immediate and substantia! relief was 
provided, the result would be harmful to both the national economy and the 
aluminum industry. 

There are serious long-range considerations involvei, A truly flexible stockpile 
policy with respect to both quantity and timing of deliveries is needed not only 
to alleviate the current shortage, but also to avoid stifling the normal growth in 
the use of aluminum and to encourage further expansion of primary reducticn 
plants with private funds on an orderly basis. For a prolonged cold war, such 
added capacity provides more permanent mobilization readiness than does a policy 
of rigid annual stockpile purchases and at far less expense to government. 

Your decision of February 16 was a step in the right direction. The reduction 
in second quarter directives does not, however, affect deliveries to the stockpile 
until June. This leaves unchanged the picture of acute shortage to users through 
May. While the third quarter may show a decline in aluminum shipments, it is 
normally followed by strong demand in the fourth quarter. ‘The outlook for the 
balance of the year, therefore, is not encouraging. 

We are watching the situation carefully. During the past week, since my return 
from Washington the aluminum shortage has deepened. For example, secondary 
ingot prices, which rose 1 cent the day of our meeting, have advanced by another 
cent this week. Demands for sheet, extrusions, tubing, and rod, in fact for all 
products, are ow rise sharply and an incipient black market now con- 

ronts us. It appears that it will be necessary to accept your kind offer to meet 
again earlier than the May 24 date if circumstances warrant. 

Thank you again for your courtesies and consideration. 

fi Very truly yours, 


* 
‘Davip P. Reynoups. 
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APPENDIX V 
Derense PropvuctTion ADMINISTRATION 


For Immediate Release 
Wednesday, October 1, 1952. 


ALUMINUM EXPANSION 


A primary aluminum production expansion goal increase of 200,000 short tons 

er year and an invitation to American business concerns to send in firm proposals 

immediately if they wish to participate in aluminum expansion, were announced 
simultaneously by the Defense Production Administration today. 

By this action, DPA pointed out, the previous expansion goal which called for 
a total domestic capacity of 1,546,000 short tons of primary aluminum by January 
1, 1955, is revised to 1,746,000 short tons, representing an increase of 13 percent. 
In 1950 the domestic production was 719,000 short tons of primary aluminum. 

Taking into account aluminum imports from Canada and other sources, and 
secondary aluminum production from scrap, it is estimated the total aluminum 
supply available to the United States will reach 2,375,000 short tons per year 
compared with 1,206,700 short tons in 1950. 

Samuel W. Anderson, Deputy Administrator for Aluminum, said that— 

*‘As a matter of public policy, we will attempt to secure this expansion from new 
domestic producers, if possible. It is hoped the expansion can be accomplished 
without the necessity of making Government loans or financial guaranties, but 
accelerated tax amortization will be available. 

“The requirements for aluminum for all-out mobilization recently established 
by the Munitions Board are so large and accelerate so sharply that it is clearly 
necessary to move at once to secure additional capacity to protect the country 
from a crippling bottleneck in the event of war. 

“Tf no action is taken now,’’ Mr. Anderson continued, ‘the huge expansion 
which would have to be undertaken after the outbreak of a war would impose an 
almost impossible burden upon the country. Even with this decision, further 
capacity will be necessary if war should come in the next 3 years but the size of 
such an expansion will be reduced to manageable proportions.” 

Mr. Anderson noted that the Munitions Board has greatly enlarged its stockpile 
objective for aluminum, 

‘The attainment of any substantial stockpile will be facilitated by this expan- 
sion if all-out mobilization is not required in the near future,” Mr. Anderson said. 
“A considerable stockpile of aluminum would reduce still further the necessity 
for a precipitous additional expansion if war should come.” 

In making today’s announcement, DPA made it clear that the decision was 
reached only after a thorough and careful study was made of the need for such 
domestic aluminum expansion, during which frequent consultations were held 
with the various Government agencies concerned. 

DPA also has held informal conversations with a number of potential new 
entrants in the field and it is believed that number of these will now be in a position 
to firm up their proposals. 

On April 14, 1952, DPA requested a specific expression by business firms on the 
extent to which they would be interested in participating in any further expansion 
of United States aluminum production facilities. 

At that time, the DPA Administrator announced that the agency was reviewing 
the aluminum expansion program in order to reach a decision as to whether 
additional supplies of aluminum were desirable from the standpoint of the defense 
effort and for an enlarged stockpile program. 

The agency, at that time, also expressed the hope that new producers would 
enter the business of making aluminum, but before any decision could be made 
it was important to know how far American industry would go in undertaking 
the creation of additional facilities for aluminum production and under what 
conditions with private financing. 

Last June after a series of hearings on aluminum held before the Joint Com- 
mittee on Defense Production the Committee urged that any additional supply 
of aluminum found necessary be obtained from independent producers in the 
United States, | sergeeay 7 nonintegrated producers. In addition the Committee 
recommended that no formal contracts be made for importing additional metal 
from Canada. 

Mr. Anderson stated teday that “‘no such contract for larger imports is con- 
templated at this time.” 
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APPENDIX W 


Orrice OF DEFENSE MOBILIZATION, 
June 6, 1958. 
To: O. R. Johnson. 
From: Malcolm B. Catlin. 
Subject: Comparative survey of financing policy under the borrowing authority. 


I would like to have you undertake, on a first priority basis, a comparative 
survey of the financing policies that the Government has been following in order 
to get expansion in the aluminum and other materials fields. 

As you know, the present Materials Division plans to get under one roof our 
aluminum expansion operations and the similar operations in other material 
areas. In the course of my short experience as head of this combined operation, 
I have frequently been struck by the differences in approach that the Government 
has used in financing various materials, and I have had a growing feeling that we 
needed to take a broad look at what we were doing, to see whether or not there 
were fundamental inconsistencies in our policies. 

In the aluminum field we are currently facing the necessity of thinking through 
some new financing policy by means of which we can overcome our failure to get 
the third round of expansion on the basis of private financing, unassisted by 
Government loans or Government guaranty of lease. Mr. Ed Harris of the 
Office of Aluminum is working on this problem with me. It seems to me that it 
would be very helpful if we could have a quick survey made of the financing 
assistance given in other materials fields, as compared to aluminum. For ex- 
ample, in titanium we have made advance payments on supply contracts in at 
least one case, in an amount sufficient to construct the facility. In nickel we 
have agreed to finance a project at a premium price sufficiently high to amortize 
the cost of the facility over the period of a supply contract. The above are not 
intended to be completely accurate descriptions of the financing assistance, but 
merely to suggest the different approaches that have been used. 

What I would like to have you do as quickly as possible is to survey some of 
the typical situations that have been faced in the various metal fields to see what 
light such an analysis might throw on the redevelopment of an aluminum finane- 
ing policy. 

For a starter, you will want to consult the Borrowing Authority report, as well 
as the tabulation attached, which was put together last week by Wallace Hooper 
and Sid Deibert. Discussions with Al Cleveland, Ed Harris, John Morgan, and 
Dick Parnell will also help to get you oriented to the job. Al Cleveland, for 
example, suggests that for quick appraisal purposes, you should look to the ma- 
terials where only a relatively few projects are involved. This would be, for 
example, titanium, nickel, aluminum, and perhaps one or two others. 





APPENDIX X 
Executive OFFICE OF THE PRESIDENT 


OFFICE OF DEFENSE MOBILIZATION 
WASHINGTON 25, D. C. 


For immediate release Thursday, August 19, 1954 


The Office of Defense Mobilization announced today that in view of latest 
mobilization supply-demand figures the third-round aluminum expansion pro- 
gram will be discontinued. The program called for an increase of domestic 
primary production capacity of 200,000 tons a year. 

The program has been under review since last year when a new survey of 
military, defense-supporting and civilian requirements was instituted. Analysis 
: Leo I acing disclosed total supply would be adequate to meet mobilization 

emands. 

Review of the total requirements of the economy indicated, ODM officials said, 
that with capacity domestic production, expected imports from Canada, second- 
ary production from scrap, and metal in the stockpile there would be sufficient 
aluminum available to take care of all-out mobilization requirements for a number 
of years of war. This period would provide ample time to develop additional 
primary facilities should they be needed. 

The decision to discontinue the third-round p m was made on the recom- 
mendation of the Defense Mobilization Board fo yee its review of the latest 

ly and requirements figures. ODM officials said the decision does not 


ect any commitments already made by the Government to business concerns 
entering the primary aluminum production field. 
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ODM officials explained that the supply picture has changed considerably 
since the original decision was made for a third round in October 1952. For 
example, present estimates of supplies from Canada are substantially above the 
estimates of a year and a half ago. In addition, stockpile acquisitions have 
increased materially in the past 6 months and are expected to continue at a sub- 
stantial rate. At the same time that the supply picture has improved, need for 
aluminum to meet planned military programs has decreased. 

’ By the fall of this — it is expected that all the new facilities under the first 
and second rounds of expansion will be completed and in production. The total 
domestic primary capacity will then reach 1,540,000 tons annually. In 1950 
the domestic production was 719,000 tons. 





AppEenpix Y 


EXgcuTIve OFFICE OF THE PRESIDENT, 
Orrice oF DEFENSE MOBILIZATION, 
Washington 25, D. C., January 20, 1954. 
Mr. Davin P. REyYNOLDs, 


Vice President, Reynolds Metals Co., 
Louisville, Ky. 

Dear Mr. Reynoips: Recent informal discussions with various representatives 
of the industry would tend to indicate that pig aluminum for addition to the na- 
tional stockpile may be available to us in 1954 in excess of the Government’s 
projected program as discussed with the primary producers in our meeting of 
September 29, 1953. While this is indeed encouraging from the standpoint of our 
being able to make some substantial progress toward our stockpile objective, it 
would be helpful for efficient scheduling and budgeting to have a clearer picture 
at this time as to just what total quantities may be so available. 

For this purpose, we would very much appreciate receiving your best estimate 
of the amounts of metal by quarter during 1954 and the first 6 months of 1955 
which your company may be prepared to sell to the stockpile, whether this be on a 
Government “call” basis or an industry “put.”’ In other words, we would like to 
know your present estimate of the excess of your pig production over sales and 
inventory requirements for the next 18 months by calendar quarter. 

To assist us further in long-range planning for stockpile acquisition we would 
also appreciate receiving your estimate of total industry pig requirements by years, 
1954 through 1958. You will recall that each producer supplied the National 
Production Authority with a similar forecast about a year ago. We are anxious 
to have these figures brought up to date. 

Your cooperation in these matters will assist us in intelligent planning of alumi- 
num stockpiling to the mutual benefit of national defense and industry. 

Sincerely yours, 
Epwin A. Harris, 
Acting Chief, Light Metals Division, 





AppENpDIx Z-1 
Aucoa’s Estimates or CrivinIAN ALUMINUM REQUIREMENTS 


Question 5. Markets: Please submit the various estimates of United States 
aluminum demand given by Alcoa to the Office of Defense Mobilization and 
other Federal agencies since June 30, 1953. 

Answer: Alcoa informally submitted estimates of civilian demand (estimated 
shipments) to ODM in February 1954 and to BDSA in February 1955. The 
estimates were as follows (in millions of pounds): 






































Estimate of | Estimate of Estimate of | Estimate of 
February February February February 
1954 1955 1954 1955 
is APSR eae Be 8 ge Pep apense Pe ee ase 3, 200 3, 200 
WONA i tei eS SOO tock i EP IRIE tees prt 8, 400 3, 500 
FES eT He 2, 600 12, CREE PE RE FES aa ee 3, 700 
I scsi cae > aihtnoid weacbeod 2, 900 Bc Fe Se baie ese aa soc dine Sebvtcnnarnticans econo 4,000 
1 See the following (in millions of pounds): 
MOG CRINIONI Son eS a SOR aas Soe eas SU ss Since cid tae iw 735 ~ 
DA tics So isi ns ~ Sdaeieied< en bEL ER hepa ephieotiicete dasitin caph 760. 
eT ene boniwoonnesexinnemertie cednennapehaanernse=nnetn =k 710 | 
CT I sates dk noncccecasanckaecee ode 1A RG 2k LS ER a aS ERASE SLE AR RS - 760 
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APPENDIX Z-2 


Karser’s Estimates or CrviniaN ALUMINUM REQUIREMENTS 


Question 4: Kaiser estimated civilian consumption of aluminum as follows on 
April 21, 1953: 


Billion Billion 
Seria Be ee age es Tee Nps he ee MB Sena Sabo i ee 3. 3 
SN i apne niin dhtsnendotiniinn winiteie Pe BN sitchin acetic ddiatin td 3. 4 


On August 17, 1954, the above figures were reconfirmed. 
In response to a request by the Aluminum Magnesium Division to review the 
year 1955, the following information was advised on February 14, 1955: 


ion 

ao ocbd chk wn ee geal uaa oe we a a eae ha eee ane 950 
NINN ites aes dines ins acanconos ich Stink daesigh ose awn haa howe naps seen haa ae 855 
Ls hg es dre 5u Sign donb Gwin bet eabedebedndntetdides 800 
CE Elda s ie ce de eelihnweuie b4 dee Chee hak Ci kates 850 
PELs ocaknasuksiadss Unbcaen DENG Lindceskes ane ead . 8,455 





APPENDIX Z-3 
ReyYNoups’ Estimates or CrviniAN ALUMINUM REQUIREMENTS 


Fepruary 11, 1954. 
Mr. Epwin A. Harris, 
Acting Chief, Light Metals Division, 
Office of Defense Mobilization, Washington, D. C. 

Dear Mr. Harris: Careful consideration has been given to your letter of 
January 20, requesting estimates as to (1) the quantities of primary aluminum 
which Reynolds Metals Co. may be prepared to sell to the stockpile each quarter 
through June 30, 1955, and (2) total industry pig requirements, annually, 1954 
through 1958. 

Many conditions beyond the control of Reynolds Metals Co. or of the aluminum 
industry may have a direct and substantial influence on the supply of or demand 
for aluminum and, therefore, bear directly on the long-term accuracy of any 
estimates of the type requested. The supply of aluminum may vary substantially 
because of any or all of these conditions: 

(a) Power shortages at reduction plants, especially in the Bonneville and 
TVA areas; 

(b) Ingot imports from Canada and Europe; 

(c) Availability of scrap, including the impact of the export demand for 
scrap. 

The demand for aluminum is also subject to significant fluctuations because of 
the following conditions which the industry can neither control nor even anticipate 
far in advance: 

(a) Military consumption, including stockpile procurement; 

(b) Government foreign-trade policies, including its administration of the 
Buy American Act, insofar as they enable foreign fabricators to take United 
States markets from domestic fabricators; and 

(c) General economic conditions. 

In view of these conditions affecting the supply of and demand for aluminum, 
the estimates submitted herewith are necessarily tentative. 

It was also necessary to make certain basic assumptions in the preparation of 
the estimates requested. The assumption is made that there will not be another 
outbreak of hostilities similar to the Korean war during the period covered. 
Another basic assumption is that general business conditions will improve during 
the remainder of 1954 and in 1955. Reynolds Metals Co. shares this expectation 
with other companies and with Government leaders. However, in the event 
that further business declines do occur, and in view of the extreme costliness of 
shutting down primary aluminum-producing facilities, the domestic producers 
might find themselves in the position of having to offer for the Government stock- 


pile close to 1 pare poles during a 12-month period in 1954 or 1955. a 
With respect to industry requirements through 1958, the estimates submitted 
below are on the same basis as the estimates supplied by letter of April 20, 1953, 
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to the National Production Authority. They exclude military requirements 
but include all nonmilitary consumption, scrap and secondary aluminum as well 
as primary pig. 
ubject to the above-enumerated limitations and assumptions, Reynolds 
Metals Co. estimates that: 
1. It will be in a position to sell to the stockpile the following quantities of 
primary aluminum, in addition to the 21 million pounds to be supplied pursuant 
to the Government’s directive and the 38 million pounds offered by the company 


recently: Million 
pounds 

RN i sits nn ean cnt nneinkhinthsadouneamaknhensonupanme 25 
Se iain ecdipnn tle SO sunkarte ws th ih ene ork tod ma nie inaheneh elon aa mamben ce 40 

Sl WEE Goad duca cco hn ces Sewn uw nak RnOne cde meme. 40 
ae GIN So. ok cnc csenks cudnt eadwdedpphneee omeoestne 35 
DO TURTON is ee en a ecient 6 een ee ei iam 35 


2. The United States market, exclusive of the military demand, will consume 
the following amounts of aluminum in all forms, primary, scrap and secondary: 


Billion Billion 

pounds pound 
RON Sao as ae sates th cc wake ah uaie-aoie mi a ee a 1 
rh sn esha achat ne acral t apie a at a RRS ee SS Alege rere 3.3 
Aer sach tose ss cocoate! pag bo csnaasin Wore 2. 9] 


As explained more fully in our letter of April 20, 1953, when similar consumption 
estimates were submitted, Reynolds Metals Co. is willing to expand its Listerhill 
plant by 33,300 tons, should the Government decide that more primary capacity 
is needed for peak mobilization readiness. 

Sincerely yours, 
Davin P. ReyYNo.ps, 
Vice President. 





Appenpbix CC 


SeLvect CoMMITTEB ON SMALL BUSINESS OF THE 
Houses or REPRESENTATIVES OF THE UNITED States, 
Washington, D. C., July 1, 1966. 
Hon. Artuur 8. FuemMine, 
Director, Office of Defense Mobilization, 
Washington 25, D. C. 

Dear Mr. Fiemmina: In my opening statement at the commencement of 
Subcommittee No. 3 hearings on the aluminum industry it was announced that 
the hearings would deal with the following questions, among others: 

(1) Whether a new expansion program should be encouraged to provide 
adequate aluminum for nonintegrated users and to bring new primary pro- 
ducers into the industry. 

(2) Whether there can be a more vigorous enforcement of the contractual 
rights on behalf of small business by the Government under the Government’s 
expansion contracts with the present primary producers. 

(3) Whether the executive departments of the Government, such as 
Business and Defense Services Administration and the Office of Export 
Supply, both of the Department of Commerce, and Office of Defense Mobili- 
zation follow policies which penalize and retard small business while advancing 
the interest and position of big business in the field of raw materials such as 
aluminum. 

On June 16, you announced that a decision could be expected within the next 
month on further aluminum expansion. Meanwhile, proposals have been made 
by the established primary pr ucers, Olin-Mathieson Corp., Harvey Aluminum 

o., and the St. Joseph Lead Corp., all amounting to a substantial ble growth 


in aluminum capacity. It is likely, however, that if your policy for stimulating 
expansion is made known and clarified, other companies may express interest in 
participating in primary metal production. 

This subcommittee is deeply concerned with the possibility that expansions 
may occur without rectifying oversights or conditions arising from previous 
expansions, that have not been entirely in the interest of small business and have 
not materially improved competitive conditions in the aluminum industry. 
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The Office of Defense Mobilization would be directly responsible under the 
Defense Production Act (S. 70la) for any such consequences affecting smal- 
business. The high degree of concentration in the aluminum industry, controlled 
largely by three domestic primary producers, in my opinion clearl calls for sensil 
tive treatment by rere agency so as to increase competition and the position of 
small business. That purpose has been a major objective of the Federal execu- 
tive, judicial, and legislative policy ever since 1940, including the conditions 
under which Government plants were built and leased during World War II and 
disposed of after the war, and the expansion of capacity since 1950 from the 
beginning of the Korean war. As you know, even today the major primary 
aluminum producer is still under court jurisdiction pending the establishment of 
sufficiently competitive conditions in the primary aluminum industry. 

In connection with tax amortization certificates, contracts between the General 
Services Administration and aluminum companies, the abatement or deferral 
of stockpile commitments, and other matters, your agency has the power to set 
terms and conditions for primary producers and candidates that can contribute 
toward an improvement in competition and the position of small business. 

At this stage, therefore, and prior to any further actions by your agency, I wish 
to make clear some of the basic problems and possible solutions arising from the 
investigations of Subcommittee No. 3. 

I am submitting an attachment briefly enumerating these matters and am 
requesting your views on the questions raised by July 15, so that they may be 
reflected in a subcommittee report now in preparation. 

Sincerely yours, 
Srpney R. YarEs, 
Chairman, Subcommittee No. 3. 


[Attachment] 


SeLtect CoMMITTEE ON SMALL BuSsINESS OF THE 
House oF REPRESENTATIVES OF THE UNITED SraTEs, 
July 1, 1956. 
Problems and possible solutions affecting additional expansion of primary alumi- 
num capacity, competition and small business. 
Hon. Artuur 8. FLEMMING, 
Director, Office of Defense Mobilization, 
Washington, D. C. 


1. Will the Office of Defense Mobilization adopt a large enough target for a 
third-round expansion both with respect to stockpile needs and additional market 
Togenemeranr 

Jepending upon the present primary producers to estimate future market 
requirements has proven to be unreliable in 1954 and 1955. Why should the 
Office of Defense Mobilization expect primary producers to make adequate esti- 
mates of aluminum requirements, when they know that such estimates may be 
used to encourage more primary metal production by new competitors? Is there 
more reason today to rely upon primary producers for such estimates than in 1940 
and 1941 when the Federal agencies found unreliable the judgment of the then 
sole producer, and were forced to determine their own production targets? 

2. Will the Office of Defense Mobilization assist additional producers to enter 
the primary aluminum industry? 

The suspended third round of expansion was limited only to new producers, 
and there is no apparent reason today for altering that policy. Should sufficient 
governmental assistance and time be allowed to enable new producers to become 
established? If so, the active participation of the Federal Government seems to 
be unavoidable. Both Alcoa, Reynolds, and Kaiser have benefited from govern- 
mental assistance since 1940 including Federal loans, subsidies for electric power, 
purchases of Government plants at favorable prices, tax amortization certificates, 
guaranteed purchase contracts, and other aids. Should the Federal Government 
likewise give sufficient assistance to qualified new producers in view of the aids 
already given the established producers? 

Should the Office of Defense Mobilization invite groups of nonintegrated users, 
such as extruders or smelters, to pool their resources for submitting proposals to 
enter the primary industry? 

3. Will the Office of Defense Mobilization request the established producers 
to make bauxite and/or alumina available on long-term contracts at reasonable 
prices to new tage 

Difficulties in obtaining these raw materials have discouraged qualified candi- 
dates previously from entering the industry. However, Kaiser was enabled to 
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+ started by means of a long-term bauxite purchase contract with Alcoa, and 
Anaooddn by means of a similar contract with Reynolds. If such large com- 

nies required these aids from aluminum producers, how can other candidates 
 oninet established without similar help? 

4, Will the Office of Defense Mobilization request the established producers to 


refrain from tactics of excluding any prospective candidate from sources of 


capital, raw materials, and equipment? In the first expansion program, one 
candidate was unable to obtain capital under circumstances reflecting a policy of 
exclusion by one or more of the established producers. Should the Office of 
Defense Mobilization try to prevent a repetition of such experiences? 

5. Will the Office of Defense Mobilization help strengthen competition and 
small business in the secondary smelting industry and other nonintegrated users 
of primary aluminum? 

condary metal competes with primary metal. Nonintegrated users of pig, 
ingot, and billets compete with integrated primary producers in serving fabri. 
eators of finished aluminum products. The primary producers have reduced 
competition in the overall aluminum industry to the extent that they purchased 
scrap, secondary metal, engaged in toll and reconversion agreements, and failed 
to meet requirements of nonintegrated users for pig, ingot, and billets. 

The contracts between primary producers and the General Services Adminis- 
tration have hitherto provided for some reservation of the output from new 
eapacity for pig, ingot, and billets in order to serve nonintegrated users. These 
contracts have also provided for delivery of primary metal for stockpile purposes 
from new production. But these contracts have not assured the nonintegrated 
users of continued supplies of metal previously obtained from older plant capaci- 
ties of primary producers. Nor have these contracts provided that primary 
producers should not make up in part or in whole any metal sold to nonintegrated 
users or for stockpile purposes by purchase of scrap or secondary metal, or by 
toll and reconversion arrangements. As a result primary producers have nullified 
part of the purpose of the General Services Administration contracts and have 
reduced competition with themselves and have injured some smaller businesses. 
These oversights can be rectified in any new contracts. Also, revision of earlier 
contracts may.be agreed to by the primary producers if requested by the Office 
of Defense Mobilization. 

6. Will the Office of Defense Mobilization select new primary producers 
according to some standards that promote eompetition, including willingness to 
cooperate in meeting the objectives stated under paragraph 5, and a favorable 
attitude toward competition as shown by their previous record in industry? 

7. Will the Office of Defense Mobilization see that new contracts between 
primary producers and the General Services Administration, and if possible, 
through revision of old contracts, give protection to nonintegrated users of pig, 
ingot, and billet by giving them rights enforceable by judicial or administrative 
proceedings instituted by them against the primary producers? 





Appenpix DD 


Executive OFFICE OF THE PRESIDENT, 
Orrice or DereNse MOBILIZATION, 
Orrice OF THE DrREcTOR, 
Washington 25, D. C., August 1, 1956. 
Hon. Srpney R. Yarss, 
hairman, Subcommittee No. 3, 
Select Committee on Small Business, 
House of Representatives, Washington 26, D. C. 

Dear Mr. Yares: This has further reference to your letter of July 1 in which 
you make various inquiries about the third round of aluminum expansion. In 
my acknowledgement of July 6, I stated that I would answer your questions as 
soon as a decision had been reached as to the Government’s position on further 
expansion. No decision has been reached. However, in your letter of July 20 
you state that pe are anxious to have our views on questions 1, 3, 4, 5, and 7 
of your letter of July 1 irrespective of whether a determination has been made in 
re so to a third round of expansion. Your questions and our replies are as 

ows: 


Question 1. ‘Will the Office of Defense Mobilization adopt a large enough 
peck rt for a third round expansion both with respect to stockpile needs and 
iditional market requirements?” nyt ef 
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In my testimony before your committee on May 23, I explained in considerable 
detail the factors which are weighed in arriving at our estimate of defense mobiliza- 
tion needs for aluminum. Briefly, the available supply from all sources deemed 
accessible in a war emergency is balanced against estimates of minimum require- 
ments to wage a su ul war. 

Any deficit resulting from the foregoing computation can be met by: (1) An 
expansion of primary aluminum men ore (2) the accumulation of a stockpile 
inventory to the extent of the calculated deficit; or (3) by a combination of ex- 
panded capacity and stockpiling. Any consideration of these factors separately 
or in combination would of course be affected by the status of the present stockpile 
inventory, the urgency with which the balance of the objective must be acquired, 
an evaluation of the current heavy civilian consumption of aluminum, and the 
extent to which stockpile purchases would affect the civilian economy. In addi- 
tion, a determination must be made as to the degree to which private industry 
will undertake an expansion of capacity without the aid of Government financial 
incentives. The primary objective of our consideration of a third round will be 
to assure primary aluminum capacity and a stockpile inventory adequate to meet 
the needs of the Nation during full mobilization. However, in attempting to 
attain this objective we must act in a manner consistent both with the needs of 
national defense and with the maintenance of an orderly civilian economy. 

In reply to the second part of your question I would like to point out that in 
arriving at its recommendation that there should be no stockpile “‘call’”’ during the 
third quarter of this year, the Business and Defense Services Administration, 
Department of Commerce, considered the advice of not only the primary producers 
but also the oe products producers and other interested consumers. In my 
testimony before your subcommittee I also pointed out that I had no intention of 
relying solely on the advice and recommendations of the primary producers. I 
have wherever possible requested the advice of interested consumers and will con- 
tinue to do so. If you know of other independent sources of information in this 
area, I would be happy to consult them. 

Question 3. ‘Will the Office of Defense Mobilization request the established 
producers to make bauxite and/or alumina available on long-term contracts at 
reasonable prices to new producers?” 

You state that difficulties in obtaining these raw materials have discouraged 
qualified candidates from entering the industry. We have no knowledge that 
any potential producer has ever been prevented from entering the primary alumi- 
num industry because of a lack of these raw materials. 

Bauxite is available from several sources not owned or controlled by the three 
primary producers. At least 1 company has for the past 3 years been trying to 
enter into long-term contracts to supply bauxite to new potential producers. 

The production of alumina is the first processing step in the production of 
aluminum. Control of the alumina process is essential to a producer if he is to 
obtain quality and economy in his metal output. At no time in the past has the 

Government been requested or found it necessary to participate in arranging for a 
supply of either dauxite or alumina for new ars. 

Question 4. “Will the Office of Defense Mobilization request the established 
producers to refrain from tactics of excluding any prospective candidate from 
sources of capital, raw materials, and equipment? In the first expansion program, 
one candidate was unable to obtain capital under circumstances reflecting a policy 
of exclusion by one or more of the established producers. Should the Office of 
Defense Mobilization try to prevent a repetition of such experiences?” 

We know of no instance where any prospective candidate has been excluded 
from sources of capital, raw material, or equipment through tactics of the estab- 
lished producers. Any evidence of such activities on the part of the primary 
producers should be forwarded to the Attorney General for appropriate action. 

Question 5. “Will the Office of Defense Mobilization help strengthen competi- 
tion and small business in the secondary smelting industry and other noninte- 
grated users of primary aluminum?” 

In your discussion of this question you state that the market guarantee con- 
tracts have not assured the nonintegrated users of continued supplies of metal 
previously obtained from older plant capacity of the primary producers although 
they do make available to this segment of the industry a portion of the output 
from the new facilities. 

The expansion contracts are silent as to any obligation on the primary producers 
to deliver any portion of their production from preexpansion facilities to non- 
integrated users. Whether production from such facilities should have been 
covered in expansion contracts which were negotiated in 1951 and early 1952 is 
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another question. However, it is not clear whether, if an allowance for historical 
sales had been made, they now would be receiving more metal than they are 
actually receiving from the primary producers, 

With reference to your further statement that primary producers have nullified 
part of the purpose of the contracts by purchasing inordinate amounts of scrap or 
secondary metal, we would point out that the purchase and use of scrap and 
secondary metal by the primary industry has been standard practice for many 

ears. We know of no instance where the primary oh pee have substantially 
creased their purchases of secondary itv during this shortage. 

I think we must recognize that in 1951 and 1952, when the expansion contracts 
were negotiated, no one could have foreseen all of the changes that have taken 
place in the aluminum industry during the past several years. At that time there 
were about 2,000 nonintegrated users of which a small percentage regularly pur- 
chased and consumed aluminum in the form of pig, ingot and billet. While 
primary production has approximately doubled, latest estimates indicate that the 
number of nonintergrated users has increased to the point where today they prob- 
ably exceed 20,000. It is quite certain that these marked changes in the industry 
and the experience resulting from the administration of the expansion contracts 
over the past several years will be carefully considered in the negotiation of any 
new contracts that may be authorized in the future. In addition, we would want 
to give very careful consideration to a rather complete review of a number of the 
contract provisions including those to which you have addressed yourself. 

Question 7. ‘‘Will the Office of Defense Mobilization see that new contracts 
between primary producers and the General Services Administration, and if pos- 
sible, through revision of old contracts, give protection to nonintegrated users of 
pig, ingot and billet by giving them rights enforceable by judicial or administrative 
proceedings instituted by them against the primary producers?” 

The question of giving individual independent producers a right enforceable 
by judicial proceedings instituted by them against the primary producers for the 
delivery of a specified amount of the output of new Government-assisted plants, 
was carefully considered at the time the existing expansion contracts were entered 
into. It was decided that the inclusion of such provision in the contracts might 
result in extensive litigation which would be to the detriment of both the primary 
and independent producers. 

I would not want the answers to these questions to be interpreted as forecasting, 
one way or the other, the decision of the executive branch relative to making 
available incentives designed to stimulate further expansion. As soon as that 
decision has been made I will acquaint you with it as well as our reason for it 

Sincerely yours, 
(Signed) Artur S. FLEMMING, 
Director. 


AppenpDIxX EE 
I-Gen-DMO-13 
November 12, 1954. 


EXEcUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF DEFENSE MOBILIZATION 
DerenseE Mosiuization Orper I-13 


Subject: Assignment of defense mobilization responsibilities to the U. 8. Depart- 
ta «6 ment of the Interior. 


By virtue of the authority vested in me pursuant to the National Security Act 
of 1947, as amended; Reorganization Plan No. 3 effective June 12, 1953; the 
Defense Production Act of 1950, as amended; Executive Order 10480 of August 15, 
1953, as amended; the Strategic and Critical Materials Stock-Piling Act of 1946, 
as amended; and in order to facilitate the coordination of Federal policies and 

rograms for current defense activities and readiness for any future mobilization, 
t is hereby ordered: 

1. The Secretary of the Interior will be responsible for the development of 
preparedness measures relating to those industries assigned to him by and pur- 
suant to Executive Order 10480 as amended and DMO-I-7 and DMO-VII-5. 
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These industries include: (1) solid fuels; (2) petroleum and gas, including pi 
lines; (3) electric power; (4) metals and minerals for assigned aspects of production 
and processing, listed in Appendix A to DMO-—VII-5, as amended, and for the 
encouragement of exploration, development and mining; and (5) fisheries’ com- 
modities or products as assigned by the Secretary of Agriculture. Such prepared- 
ness measures should be undertaken within a work program which is consistent 
with the Defense Mobilization Assumptions and Objectives for the Government 
asawhole. To assure such consistency, the work program will be submitted to the 
Director of the Office of Defense Mobilization for review. 
2. The Secretary of the Interior shall: 

a. (1) Exercise as required, the priorities and allocations authority assigned 
to him by and pursuant to Executive Order 10480; (2) when designated, serve 
as allotting agency under the Defense Materials System; and (3) advise with 
respect to orders, regulations, and directives as they may affect industries 
assigned to him. 

b. Develop, assemble and evaluate data as to the productive capacity and 
supplies of products, including both domestic and foreign sources, of the 
assigned industries under partial and full mobilization conditions. 

c. Recommend establishment or modification of expansion goals and 
develop and recommend expansion programs, including advice regarding 
probable financial incentives and aids, for overcoming shortages of capacity 
or supply under partial or full mobilization conditions. 

d. Analyze the problems involved in maintaining an adequate mobiliza- 
tion base and recommend necessary programs. 

e. Develop, assemble, and evaluate data as to materials, equipment, 
transportation, and other requirements of such assigned industries under 
partial and full mobilization conditions. 

f. Assemble, as requested by the Office of Defense Mobilization, data on 
requirements for the products of the assigned industries as presented by or 
obtained on behalf of other agencies of the Federal Government. 

g. Develop programs for the encouragement of the exploration, develop- 
ment, and mining of critical and strategic minerals and metals, and administer 
exploration programs including programs of development relating thereto. 

h. Sereen and make recommendations on requests for tax amortization, 
loans, guarantees and procurement contracts for the assigned industries. 

i. Develop and maintain programs, including the necessary orders and 
regulations, for the operation of the assigned industries under partial and full 
mobilization conditions, and cooperate with the Office of Defense Mobiliza- 
tion and other appropriate agencies in planning other production and distribu- 
tion controls related thereto. 

j. Provide guidance and leadership to assigned industries in the develop- 
ment of plans and programs to insure the continuity of essential production 
in event of attack, and cooperate with the Department of Commerce in the 
identification and rating of essential facilities. 

k. Assist the Office of Defense Mobilization in formulating plans for the 
stockpiling of strategie and critical materials and, to the extert necessary, 
in the acquisition of such materials ard the expansion of domestic sources of 
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supply. 
3. Setdinis and maintain plans to insure the continuit of the essential 
functions of the Department in event of an attack on the United States. 

3. The work program to be undertaken by the Department of the Interior shall 
indicate the priority and scope of the work to be carried on in each of the areas 
enumerated above and the industries to be covered. Reports on progress shall be 
submitted as requested by the Office of Defense Mobilization. 

4. This Order is intended to state the responsibilities of the Department of the 
Interior and does not affect any delegation of authority heretofore conferred upon 
the Secretary of the Interior. 

5. This Order shall take effect on November 12, 1954. 


OFFICE oF DEFENSE MOBILIZATION, 
ArtHourR S. Fiemmine, Director. 
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VII-—Prod-DMO-5 
Amendment 1 
November 12, 1954 


EXEcuTiIvE OFFICE OF THE PRESIDENT 


OFFICE OF DEFENSE MOBILIZATION 


Derense MosinizaAtTion Orpver VII—5 


Amendment I 


DESIGNATION OF SUPPLY AND REQUIREMENTS AGENCIES 


Pursuant to the Defense Production Act of 1950, as amended, and Executive 
Order 10480 of {os is 14, 1953, as amended, DMO-VIL-5, dated October 7, 


1953 (18 F. R. 6408 


is amended’ as follows: 


(a) Section 1 (f) is hereby amended by substituting the word “and” for the 


comma immediately preceding ‘(2)’’, by substituting a 
after the words “not elsewhere designated” 


riod for the comma 
and by striking the rest of the sentence. 


(b) Section 1 (j) is hereby amended by substituting a comma for the semicolon 


at the end thereof and adding: 


(5) The Secretary of the Interior with respect to (i) production, (ii) pro- 
cessing and refining, and (iii) distribution of petroleum and gas, and (6) the 
production and processing of metals and minerals listed in Column I of 
Appendix A of this Order by or in the respective facilities listed in Column IT 


of said Appendix. 


(c) Delete section 1 (k) and redesignate subsequent subsections with the 


letters (k), (1) and (m). 


2. This ‘amendment shall take effect on November 12, 1954. 


OrricE or Derense MOBILIZATION, 
Artuur 8. Fiemmine, Director. 


AppENDIX A 


Areas of responsibility of the Department of the Interior for the production and 
processing of metals and minerals 





Commodity, col. I 


Facilities, col, IT 





Abrasives: 


Grind “aye sharpening stones 
Grind bles and mill_.__.--- 3 
Pumice. 


artzite (Silica quartz)..-._.____- 
poli, amorphous silica, rotten- 
stone (crude). 


i 
Calcium chloride Gaaburl) ——--———--| B 
Cerium and other rare-earth metals. - 





.| Diamond mines and — 


Diatomite mines and mills. 


e —— crushing and grading plants. 


Mines; ts crushing and grading plants. 
Quarries and stonecutt ine mil. 


Quarries, concentrating and — mills. 

Mines; crushing and norgen F omar 

— quarries, os ne plants. 
Mines; crushing and grinding plan’ 


ines, m: aes, refineries. 
| preren er a ng smelters, and refineries. 
Asbestos mines and 


— mineral mines, beneficiating, grinding, and grading 
wiles, mills, reser poe fo ws ore and producing beryllium 
Coneatratiin gem Newey bee Pretinetien. 


_..| Mines; concentrating plants. 


Recovery plants. 
Concentrators, ematter, and refiners. 
Mines, Grolaun cle hemical plants processing d 
ore and- 
and aero 


a cing rare-earth chemica 
. ines, concentrating plants, sintering plants. 
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Areas of responsibility of the Department of the Interior for the production and 
processing of metals and minerals—Continued 








Commodity, col. I Facilities, col. IT 

Clays 

j RRR Seeeeeepecsgee or Tent Mines, mills. 

pO ESE eae Do, 

» ESE SEE eR ed a Do. 

Fuller’s earth. . ......-....-.---..-. Do 

tt ES Ree eye Do. 
Cc be nba SOROS Meee oe frating Jan 

hd icin crplp re ch gia crenianio concentrating plants. 
ph eR ae Oks bee ceae Do. 
Seen Bo We RES Oe De CSOT OF GR 4 Mines, mill concentrates; leaching plants, electrolytic plants 
ite adie coosntrsting rindi i ering mil 
iit a Sekati latte soak es, concen £, in 

Peldonee baud Mees esse ek par mines, flotation and d grading mills. 
IIE cry vind da Selecnentnanysbiimkpainiilod ta mills, excepting exclusiv ycrying plants. 
OT OS RRR ea Gem stone mines and orate P 
Germanium____- = x .| Concentrators, smelters and refineries. 
Graphite — mines and mills, 


Gypsum mines. 
‘eiees: opuen pees —— plan enone lan’ 
ntra ts, plants. 
es mills, mullite plants. 
Mines, mills, primary smelters, and refineries. 
Mines, quarries, and lime plants. 
Mines, mills, plants Poses does lithium Nee ee 
nes, magnesium ye recovery and burning plants. 
Dolenine and te mining. 
Mines concentra trating p plants, sintering plants. 
—— pe yen retorts, 
Mines, mica synthesis units, splitting or processing plants. 


wd Mines, concentrating plants. 


___| Mines, concentrators; plants producing nickel matte and oxide. 


Mines and apres: 

Mines, mills. 

Perlite mines, mills, and expanding plants. 

Mines, mills, ‘and reduction plants. 
Mines, . mills, smelters, and 


M grading, and cutting plants, synthesis 


Rutile and primary milling and st manag plants. 
Mines, mills, evaporated salt plants; salt-brine wells. 
Sand pits, sand, and gravel plants. 
Selenium producing and refining plants. 
Slag-processing plants. 
Mines, mills, 
Brine % wells, mines, and refineries. 


Sauce and mills. 
ne is plants, stone crushing, and grading plants. 


Mines when! sulfur or sulfur-bearing ores. 


..-| Mines and mills, block tale processing plants. 





.| Mines; trat art: 
Hurlom prod a Ort 


Te and refining plants. 

Mills, plants producing compounds or metal. 

Mines, mills, primary smelters and refineries. 

Titanium ore mining, concentration and plants for the production 
of titanium sponge 

Mines, dredges and concentrating and grinding plant. 

Mines: concentrating plants; synthetic scheelite plants west of 
the Mississippi. 

Mines, concentrating aay ts. 

Vermiculite mines, mills, and exfoliating plants. 

Mines and mills. 
Mines, mills, primary smelters and refiners. 

Zirconium-ore mining and concentration plants. 
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APPENDIX FF 


SmALL Busrness ADMINISTRATION, 
CE OF THE ADMINISTRATOR, 
Washington 25, D. C., December 16, 1955. 
Mr. Everetrre MacIntyre, 


Staff Director, Select Committee on Small Business, 
House of Representatives, Washington 25, D. C. 


Dear Mr. Macintyre: Thank you for your letter of December 12, 1955, 
and the opportunity it affords to relate the efforts made by the Small Business 
Administration during the past year to assist small concerns in obtaining supplies 
of aluminum. 

Efforts of the Small Business Administration to improve the supply of aluminum 
to small firms include almost daily contacts with the Office of Defense Mobiliza- 
tion, General Services Administration, Business and Defense Services Adminis- 
tration or industry in apprising them of the needs of small-business enterprises, 
and seeking assistance. 

An example of Government assistance requested by this agency is my letter 
of December 6 to Secretary of Commerce Weeks, in which it was requested that 
consideration be given to restricting the exports of pepcepeence aluminum foil 
scrap because of the difficulties of the greater part of the small-business segment 
of the industry in obtaining the material needed for their aluminum recovery 
operations. 

In the interest of reporting on the latest developments of Government-industry 
programs, the Small Business Administration has always provided representa- 
tion at the Aluminum Industry Advisory Committee meetings and industry 
conferences sponsored by the Business and Defense Services Administration, 
Department of Commerce. Members of my staff also attended the hearings 
conducted this year by the Minerals and Raw Materials Subcommittee of the 
House Select Committee on Small Business, and reported on significant develop- 
ments of these hearings. 

In order to supply you with a report by December 16, it was not possible to 
obtain documented reports from our 14 regional offices covering the number of 
aluminum cases for which they provided assistance this year. We are able to 
advise that our regional offices have reported 626 cases in which their assistance in 
obtaining materials was sought. Assuming that the proportion of requests for 
aluminum was in the same ratio in the field as in those received by the Washing- 
ton office, it may be estimated that SBA regional offices handled 300 aluminum 
— “4 addition to the cases handled by the Washington office as reflected by 
exhibit A. 

In addition to aluminum, of course SBA received many requests for assistance, 
in obtaining copper, steel, scrap, gypsum board, cement, helium, and other 
materials. . 

Exhibit A is a narrative recapitulation, covering the types of complaints re- 
ceived by our Washington office, names and addresses of the small-business 
concerns, type of aluminum required and a notation of the action taken by this 
agency. The report covers the period from January 1, 1955, to December 14, 
1955, and the cases have been arranged in chronological order. 

Sincerely yours, 
WENDELL B. Barnes, Administrator. 

Enclosure. 


Exuisit A. ALUMINUM SHORTAGE—SUMMARY OF RELIEF ACTIVITIES IN BEHALF 
or SMauu Business Community By SBA WASHINGTON OFFICE 


(Period January 1 through December 14, 1955) 


New Jersey Aluminum Extrusion Co., New Brunswick, N. J. 


Memorandum of March 1 from SBA New York regional office asked for assist- 
ance in obtaining improved deliveries of aluminum billets for the firm. SBA, 
Washington, asked for additional documentation before referring case to the Busi- 
ness and Defense Services Administration (BDSA), Department of Commerce 
for help. The data was supplied on March 16, and a ds subsequently shi ped 
120,000 pounds in May as confirmed by memorandum of May 24 from SBA, 
Washington, to SBA, New York regional office. 


T & W Manufacturing Co., Kansas City, Mo. 


On March 1 a telegram from SBA, Kansas City regional office, requested addi- 
tional primary aluminum ingots for ‘the firm. 7, Bi was referred on March 2 to 
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BDSA and Reynolds for joint action. Reynolds shipped 10,000 pounds on March 
8 and 20,000 pounds on March 10. 


Worth Manufacturing Co., Fort Worth, Tex. 


Letter of March 8 from Senator Lyndon B. Johnson requested assistance in ob- 
taining aluminum ingots for the firm. SBA contacts with BDSA, Commerce, and 
Reynolds resulted in improving delivery schedules. 


SBA recommendation to BDSA 


Letter of March 9 from SBA to BDSA recommended that a program be inaugu- 
rated for increasing the supply of aluminum ingots to small foundries. BDSA 
recommended to ODM that— 

1. Exports of aluminum ingots and scrap be limited; 

2. Stockpile shipments of aluminum be deferred for the balance of 1955; and 

3. Producers be required to distribute this aluminum to industry and not 
use it themselves. 


New Jersey Aluminum Extrusion Co., New Brunswick, N. J. 

On March 14 a memorandum from SBA, New York regional office, requested 
assistance in obtaining aluminum billets for the firm. Our contacts with Reynolds 
and information thus provided proved that the firm had been treated fairly, and 
SBA, New York, was so advised by memo of March 24. 

National Food Slicing Co., Inc., White Plains, N. Y. 


SBA, Washington, wrote letter March 17 to BDSA in behalf of the complaint 
of the firm over the rising prices of aluminum ingots. See also our letters of 
February 11, March 18, and Xpril 5, 1955, the latter asking that the firm document 
its needs to BDSA so that the firm would obtain its fair share of aluminum. 


Southern Extrusion, Ine., Magnolia, Ark. 


Telegram received March 21 from SBA, Kansas City regional office, for alum- 
inum billets for the firm. Contacted BDSA which placed firm on list of the 
critical establishments requiring immediate relief. 


Hurricane Fence Co., Houston, Tez. 


SBA, Washington, letter of March 24 and letter of April 22 to Senator Lyndon 
B. Johnson who had requested primary aluminum ingots for the firm. SBA 
apprised BDSA of the acute situation of the firm and asked that Reynolds be 
directed to develop improved delivery schedule. SBA efforts were responsible 
for Reynolds shipping 20,000 pounds of aluminum to the firm in early April and 
5,000 pounds during the week of April 23. 


Jasco Aluminum Products Corp., Long Island, N. Y. 


Memorandum of March 23 from SBA, New York regional office, requested 
increased deliveries of aluminum billets to the firm. Our memorandum of March 
31 in reply provided factual data to assist the firm obtain increased deliveries of 
the material. 


Non-Ferrous Founders Society, Chicago, Il. 


Letter of April 7 protesting the exporting of aluminum scrap. SBA replied 
on April 22 summarizing results of a meeting of April 20 of the Aluminum Smelters 
Industry Advisory Committee to the effect that exports of aluminum scrap be 
limited to 1 million pounds per month. The firm was advised how to obtain a 
copy of the proceeding to determine’if the recommendations were consistent with 
the requirements of domestic foundries. 


W. H. Phelps, Ralston, Nebr. 


Letter of April 20 received from Representative Carl T. Curtis asking for 
SBA comments on Mr. Phelps’ complaint that the price of secondary aluminum 
had made unreasonable advances in recent months. SBA reply, dated April 28, 
to Representative Curtis advised that there were no Government controls over 
pon and recommended that Mr. Phelps utilize the SBA, Kansas City and 

maha offices, in seeking additional sources of supply. 


The Commonwealth Extrusion Company of Puerto Rico 
Letter of April 27 from Mr. Everette MacIntyre requested a report on assistance 
available in increasing the supply of primary aluminum ingots to the firm. SBA 


reply of May 2 and acknow nt from Mr. MacIntyre of May 3 indicated 
that the situation had been remedied. 
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A. R. K. Manufacturing Co., Oklahoma City, Okla. 


Letter dated May 4 was received from Mr. Everette MacIntyre, House Select 
Committee on Small Business, for ig aluminum for the firm. Our reply of May 13. 
reported we had asked our SBA las regional office to document the needs of 
the firm. On May 16, we received pons ai from Dallas that the firm could not 
supply information on its purchase rs but would testify at the forthcoming 
hearings of the select committee. Our letter of May 19 to Mr. MacIntyre sum- 
marizes these facts. 


Jasco Aluminum Products Corp., Long Island, N. Y. 


Memorandum of May 2 received from SBA, New York regional office, for 
primary aluminum ingots. Our memorandum of May 10 advised we had obtained 
60,000 pounds primary aluminum from Reynolds, and that, if the firm could 


utilize it, Reynolds was able to accept additional orders for immediate shipment 
of secondary aluminum. 


Aluminum Permanent Mold Co., Grand Rapids, Mich. 


Letter of May 3 from the firm requested assistance in obtaining an increased 
supply of primary aluminum ingots. SBA reply of May 16 asked for documenta- 
tion on the firm’s suppliers and purchase orders which had not been filled. No 
reply was received in this case. 

Southwire Co., Carrollton, Ga. 


Letter of May 28 from firm volunteered to testify as an independent fabricator 
at the aluminum hearings being conducted by the House Select Committee on 
Small Business. This file was su uently forwarded to Mr. Everette MacIntyre. 


American Alloys Corp., Kansas City, Mo. 


Letter of June 2 from Representative Richard Bolling requested primary 
aluminum ingots for the firm. SBA Washington sought help from BDSA and 
this resulted in Reynolds accepting an order calling for delivery of 30,000 pounds 
per month. Our reply of June 10 summarizes the case. 


T. & W. Manufacturing Co., Kansas City, Mo. 


SBA Washington wrote letter on June 3 to Government Services Administration 
requesting assistance in obtaining aluminum for the firm. (See entry of July 1, 
1955 for results.) 


OPW Corp., Cincinnati, Ohio 


Wrote letter on June 9 to SBA for 40—E aluminum ingots from Frontier Bronze 
Corp. SBA provided data from BDSA clarifying the DO ratings of Frontier 
Bronze Corp., thus providing relief to the firm. 


Bevles Co., Los Angeles, Calif. 


Memorandum of June 27 from SBA, Los Angeles regional office, requested 
assistance in obtaining aluminum ingots. SBA obtained agreement from the 
Quartermaster Corps to extend a contract delivery date with the company and 
the agency indicated that with the amended delivery date and expected ship- 
ments from Kaiser the firm would be able to complete the contract to schedule. 


T. & W. Manufacturing Co., Kansas City, Mo. 


Memorandum of July 1 from SBA, Kansas City regional office, requested help 
in obtaining aluminum ingots for the firm. SBA Washington solicited help from 
BDSA and GSA with the result that 35,000 pounds were obtained from Kaiser 
through December 1955, and 10,000 pounds from Alcoa through November 1955. 
Fagg 21,000 pounds were obtained from Reynolds through the month 
of July. 


General Aluminum Smelting Co., Kansas City, Mo. 


SBA, Washington, wrote letter on August 8 to General Services Administration 
requesting assistance in obtaining aluminum for the firm. GSA advised by letter 
August 15 that 30,000 pounds would be shipped to the firm in September by 

aiser. 

U. 8. By-Products Corp., Kansas City, Mo. 


Memorandums of September 19 and 20 were received from SBA Kansas City 
regional office requesting an improved supply of paper-backed aluminum foil 
scrap for the concern. SBA investigation and ysis resulted in letter of 
December 6 to the Secretary of Commerce asking that consideration be given to 
restricting the rtation of paper-backed scream tannes foil scrap. No reply has 
been received to date. 
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Zoliner Machine Works, Fort Wayne, Ind. . 


Letter dated October 28 was received from Representative E. Ross Adair for 
‘sources of pees aluminum for the firm which it was determined was construct- 
ing a new facility and required a source of raw material. SBA reply of November 
4 stated that the problems of new customers were serious but that our letter of 
‘October 13 to Senator Sparkman recommended that if a small percentage of the 
monthly production of each producer were set aside for the use of new customers. 
that such needs could easily be met. 


‘Chas. Braman & Sons, Plymouth, Ind. 


Memorandum of October 31 from SBA, Chicago regional office, requested assis- 
tance in improving the supply of paper-backed alumiaum foil scrap for the concern. 
SBA contacted the Bureau of Foreign Commerce which reported that exports of 
the material were negligible. SBA then wrote on December 6 to the Secretary of 
Commerce asking that consideration be given to restricting the exports of paper- 
backed aluminum foil scrap. No reply has been received to date. 

Dollin Corp., Irvington, N. J. 

Memorandum of November 3 from SBA, New York regional office, cited diffi- 
culties of the firm in obtaining delivery of primary aluminum ingots from Reynolds. 
SBA Washington replied on November 17 that Reynolds had been granted until 
April 30, 1956, to complete stockpile shipments and recommended that the firm 
recontact Reynolds and request a reinstatement of the orders previously reduced 
or deferred. This case was discussed with the Office of Defense Mobilization. 
Ohio Hoist Manufacturing Co., Cleveland, Ohio 

Letter of November 6 a difficulty in a sheet aluminum to produce 
a Quartermaster contract for aluminum tent pins. The SBA Cleveland regional 
office was alerted and succeeded in obtaining enough aluminum to enable the firm 
to complete the contract. 


T. & W. Manufacturing Co., Kansas, Mo. 


Telegram of November 19 from SBA Kansas ! {oo office urgently 
requested primary aluminum ingots for the firm. SBA Washington contacted 
BDSA who obtained promise from Reynolds to ship 56,141 pounds in December. 


Report on availability of aluminum to nonintegrated users 


On November 28, a letter was received from Congressman E. Ross Adair for 
information on whether new customers will receive a portion of the additional 
aluminum which will become available to nonintegrated users during the first half 
of 1956 due to the cancellation of the stockpile call for that period. In reply, 
SBA provided a factual report. 


Apprnpix GG 
SerTeMBER 29, 1950. 

Immediate release. 
‘The President today sent the following memorandum to— 

Chairman, National Security Resources Board 

Secretary of Commerce 

Secretary of the Interior 

Secretary of Agriculture 

Secretary of Defense 

Secretary of the Army 

Secretary of the Nav 

Secretary of the Air.Force 

Secretary of Labor 

Chairman, Board of Governors of the Federal Reserve System 

Chairman, Board of Directors, Reconstruction Finance Corporation 

Administrator, Housing and Home Finance Agency 

Chairman, Interstate Commerce Commission 

Administrator, General Services Administration 

As I pointed out in my state of the Union message in January 1947, during 

the last war the long-standing tendency toward economic concentration was 
accelerated. Partial mobilization, in the absence of protective measures, may 
again expose our economy to this threat and thereby imperil the very system we 
are seeking to protect. In numerous provisions of the Defense Production Act 
of 1950, the Congress indicated its concern over this danger to free competitive 
enterprise. 
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In order that this danger may be minimized, it is requested that; in performing 
those functions delegated to or vested in you by Executive Order 10161, you 
consult with the Attorney General and the Chairman of the Federal Trade Com- 
mission for the purpose of determining and, to the extent consistent with the 
principal objectives of the act and without impairing the defense effort, of elimi- 
nating any factors which may tend to suppress competition unduly, create or 
strengthen monopolies, injure small business, or otherwise promote undue con- 
centration of economic power. 

I am requesting the Attorney General and the Chairman of the Federal Trade 
Commission to consult with zou as the occasion requires and to report to me 
aie time to time concerning the progress that is being made in carrying out this 

cy. 


Harry S. Truman. 


O 
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84rH CONGRESS } HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2955 





RIVER AND HARBOR, BEACH EROSION, AND FLOOD 
CONTROL PROJECTS 





Juty 27, 1956.—Ordered to be printed 





Mr. Davis of Tennessee, from the committee of conference, submitted 
the following 


CONFERENCE REPORT 


[To accompany H. R. 12080) 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of tie Senate to the bill (H. R. 12080) 
authorizing the construction, repair, and preservation of certain 

ublic works on rivers and harbors for navigation, flood control, and 
or other purposes, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses 
as follows: 

That the House recede from its disagreement to the amendments of 
the Senate numbered 1, 2, 3, 4, 6, 7, 10, 11, 12, 13, 14, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 26, 27, 28, 29, 30, 31, 32, 33, 34, 36, 37, 39, 40, 42, 
43, 44, 45, 46, 47, 51, 52, 53, 54, 55, 56, 57, and 58, and agree to the 
same. 

Amendment numbered 5: 

That the House recede from its disagreement to the amendment of 
ba Senate numbered 5, and agree to the same with an amendment as 

ollows: 

Insert the matter proposed to be inserted by the Senate amendment, 
and on page 4, lines 19 and 20, of the House engrossed bill, strike out 


“the report of the Chief of Engineers, dated November 16, 1953” and. 


insert: Senate Document Numbered 144, Eighty-fourth Congress 

And the Senate agree to the same. 

Amendment numbered 8: 

That the House recede from its di ent to the amendment 
of the Senate numbered 8, and agree to the same with an amendment 
as follows: 

Insert the matter proposed to be inserted by the Senate amendment, 
and on page 8, beginning in line 17, of the House engrossed bill, 


90016°—-57 H. Rept., 84-2, vol. 5——58 
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strike out “, Ree as House Document Numbered ———, 
Eight fourth ongress” and insert: dated June 1, 1956 
And the Senate agree to the same. 


Amendment numbered 9: 


That the House recede from its disagreement to the amendment of 
~ Senate numbered 9, and agree to the same with amendments as 
follows: 

On page 3, line 2, of the Senate engrossed amendments strike 
out “256” and insert: 188 

On page 3, line 12, of the Senate engrossed amendments, strike 
out “thereto” and insert: therefor 

And the Senate agree to the same. 


Amendment numbered 15: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 15, and agree to the same with an amendment 
‘as follows: 

On page 5, line 6, of the Senate engrossed amendments, strike out 
“York B.” and insert: York Beach, 

And the Senate agree to the same. 


Amendment numbered 25: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 25, and agree to the same with an amendment 
as follows: 

On page 6, line 17, of the Senate engrossed amendments strike out 
“The”’ 

On page 19, line 3, of the House engrossed bill, strike out “Engineers.” 
and insert: /ngineers; and the 

And the Senate agree to the same, 


Amendment numbered 35: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 35 and agree to the same with amendments as 
follows: 

On page 9, line 12, of the Senate engrossed amendments strike out 
“seven upstream” 

On page 9, lines 19 and 20, of the Senate engrossed amendments 
strike out “either prior to or” 

And the Senate agree to the same, 


Amendment numbered 38: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 38, and agree to the same with an amendment as 
follows: 

On page 10. line 16, of the Senate engrossed amendments, strike 
out ‘‘Savlorsville” and insert: Saylorville 

And the Senate agree to the same. 


Amendment numbered 41: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 41, and agree to the same with an amendment 
“as follows: 
. “On page 11, line 16, of the Senate engrossed amendments, strike 
out “of Interior” and insert: of the Interior 

And the Senate agree to the same. 


o 





“ 
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Amendment numbered 48: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 48, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 

Src. 206. (a) It is hereby declared to be the policy of the Congress to 
recognize the primary responsibilities of the States and local interests in 
developing water supplies for domestic, municipal, industrial, and other 
purposes and that the Federal Government should participate and cooperate 
‘with States and local interests in developing such water supplies in con- 
nection with the construction, maintenance and operation of Federal 
navigation, flood control or multiple purpose projects. 

(b) In carrying out this policy and that set forth in section 205 above, 
it is hereby provided that storage may also be included in any reservoir 
project surveyed, planned, constructed or to be planned, surveyed and/or 
constructed by the Corps of Engineers to impound water for present or 
anticipated future demand or need for municipal or industrial water and 
the reasonable value thereof may be taken into account in estimating the 
economic value of the entire project: Provided, That when contract for 
the use of such impounded waters is made it shall be on the basis that 
will provide equitable reimbursement to the United States as determined 
by the Secretary of the Army: Provided, further, That the entire amount 
of the construction costs, including interest during construction, allocated 
to water supply shall be repaid within the economic life of the project, 
but in no event to exceed fifty years after the project is first available for 
the storage of water for any purpose. The interest rate used for purposes 
of computing interest durina construction and interest on the unpaid 
balance shall be determined by the Secretary of the Treasury, as of the 
beginning of the fiscal year in which construction is initiated, on the 
basis of the computed average interest rate payable by the Treasury upon 
its outstanding marketable public obligations, which are neither due nor 
callable for redemption for fifteen years from dale of issue. 

And the Senate agree to the same. 


Amendment numbered 49: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 49, and agree to the same with amendments 
as follows: 

On page 21, line 22, of the Senate engrossed amendments strike out 
‘including public recreational use,” 

On page 22, line 15, of the Senate engrossed amendments strike out 
“Act” and insert: section 


On page 22, line 21, of the Senate engrossed amendments strike out 
“Act” and insert: section 


On page 22, line 22, of the Senate engrossed amendments strike out 
“Act” and insert: section 

On page 24, line 5, of the Senate engrossed amendments strike out 
“Act” and insert: section 

And the Senate agree to the same. 
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Amendment numbered 50: 


That the House recede from its disagreement to the amendment of 
pay = numbered 50, and agree to the same with an amendment 
as follows: 

Strike out the matter proposed to be stricken out by the Senate 
amendment, insert the matter proposed to be inserted by the Senate 
amendment, and on page 34, line 16, of the House bill 
strike out “San Felipi” and insert: San Felipe 

And the Senate agree to the same. 

Grorce H. Fatuon, 
Currorp Davis, 
Joun A, Buatnik, 
Rosert E,. Jongs, Jr., 
Grorce A. Donpero, 
J. Harry McGrecor, 
Russet, V. Mack 
Managers on the Part of the House. 
Dennis CHAVEZ, 
Rosert S. Kerr, 
AuBERT GORE, 
Francis Case, 


Roman L. Hruska, 
Managers on the Part of the Senate, 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


_The managers on the part of the House at the conference on the 
cere votes of the two Houses on the amendments of the Senate 
to the bill (H. R. 12080) authorizing the construction, repair, and 
preservation of certain public works on rivers and harbors for navi- 
gation, flood control, and for other purposes, submit the following 
statement in explanation of the effect of the action agreed upon by the 
conferees and recommended in the accompanying conference report: 

The following Senate amendments made technical, clerical, clari- 
fying, or conforming changes in the House bill: 1, 10, 11, 12, 14, 23, 
26, 30, 31, 36, 46, 56, 57, and 58. 

The House recedes with respect to each of these amendments. 

Amendment No. 2: The Senate amendment provided for the 
adoption of the project for the improvement of Bridgeport Harbor, 
Conn., at an estimated cost of $2,300,000. The House recedes. 

Amendment No. 3: The Senate amendment provided for the 
adoption of the project for the improvement of the Barataria Bay 
on La., at an estimated cost of $1,700,000. The House 
recedes. 

Amendment No. 4: The Senate amendment provided for the 
adoption of the project for the modification of the existing = in 
the Mississippi River at St. Anthony Falls, Minneapolis, Minn., at 
an estimated cost of $19,893,000. The House recedes. 

Amendment No. 5: The House bill aig for the adoption of the 
project for the Minnesota River, Minn., at an estimated cost of 
$2,539,000. The Senate amendment modifies the project included in 
the House bill by providing for the extension of the channel 0.5 mile 
upstream at an estima additional cost of $5,000. The House 
recedes with a technical amendment. 

Amendment No. 6: The Senate amendment provided for the adop- 
tion of the project for the improvement of Port Washington Harbor, 
Wis., at an estimated Federal cost of $2,936,000. The House recedes. 

Amendment No. 7: The Senate amendment provided for the adop- 
tion of the project for the improvement of the Yaquina Bay and 
ork ey Oreg., at an estimated cost of $19,800,000. The House 

es. 

Amendment No. 8: The Senate amendment provided for the adop- 
tion of the project for the improvement of the Waimea Beach and 
Hanapepe Bay, Kauai, T. H., at an estimated cost of $20,000. The 
House recedes with a technical amendment. 

Amendment No. 9: The Senate amendment provides for the modifi- 
cation of the project for the improvement of the Pascagoula Harbor 
Dog River Cutoff, Miss., to permit local interests to be reimbursed 
for work which they have done on the project, within the limits of 
the Federal paves of the project, over and above that —— as a 
part of the local cooperation for the project. The amendment pro- 
vides that such reimbursement will be sails only if such work has been 


approved by the Chief of Engineers and found to have been done in 
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accordance with the project modification provided in the amendment. 
The amendment provides that the payment (1) cannot exceed $44,000 
(2) will be subject to appropriations thereto, and will not have priority 
over authorized Federal improvements of higher priority, and (3) 
cannot be made until the local interests have met all the requirements 
of the Chief of Engineers in House Document No, 188, 81st Congress. 
The House recedes with technical amendments. 

Amendment No. 13: The Senate amendment provides that the Chief 
of Engineers may enter into contracts for the protection, alteration, re- 
construction, relocation, or replacement of structures or facilities 
owned by an agency of government where such structures or facilities 
are adversely affected or threatened by a navigation, flood control, or 
related water development project. Payments under such contracts 
could be made from appropriations made for the construction or main- 
tenance of the project. The contracts ean provide for the payment of 
the reasonable actua! cost of the work, or for the payment of a lump 
sum representing the estimated reasonable cost. However, the new 
provision will not modify any existing or future requirement of local 
cooperation, and it does not indicate a policy that local interests shall 
not hereafter be required to assume costs of modifying such facilities. 
The new provision will apply to projects hereafter authorized and to 
those which have heretofore been authorized but have not been com- 
pleted on the date of this act. It will appl to structure and facilities 
occupying the beds of navigable waters. “a House recedes. 

Amendments Nos. 15, 16, 17, 18, 19, 20, 21, and 22: These Senate 
amendments added certain localities to those to be surveyed, subject 
to section 110 of the River and Harbor Act of 1950. The localities 
are as follows: 

Short Sands section of York Beach, York County, Maine. 

Sachem’s Head Harbor, Guilford, Conn. 

Indian River Bay to Assawoman Canal known as White's Creek, 
and up White’s Creek, Del. 

Indian River Bay via Pepper’s Creek to Dagsboro, Del. 

Chesapeake Bay and tributaries, Maryland, Delaware, and Virginia 
(water chestnut elimination). 

Savannah River, with a view to providing 9-foot navigation to 
Augusta, Ga. 

be Pendleton Harbor and Oceanside, Calif. (beach erosion), 

Anaheim Bay, Calif. (beach erosion). 

With respect to these amendments, the House recedes, or recedes 
with technical. amendments. 

Amendment No. 24: This amendment would increase the appropria- 
tion authorization for the Connecticut River Basin by $6,000,000 in 
order to cover the cost of the project which would be added to the 
House bill by the Senate amendment No. 25. The House recedes. 

Amendment No. 25: This amendment would add to the House bill 
the project for the Mad River Dam and Reservoir on the Mad River 
above Winsted, Conn., in accordance with plans to be prepared by 
the Chief of Engineers at an estimated cost of $5,820,000. The 
authorization for the Connecticut River Basin would be increased 
under amendment No. 24 by $6,000,000 to cover the cost of this 
project. The House recedes with technical amendments. 

Amendment No. 27: This amendment would add to the House bill 
the project for the flood-control dam and reservoir on Hall Meadow 
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Brook in Torrington and Goshen, Conn., in accordance with plans to 
be prepared by the Chief of Engineers at an estimated cost of 
$2,420,000. The House recedes. 

Amendment No. 28: This amendment would add to the House bill 
the project for the flood-control dam and reservoir on the East Branch 
of the Naugatuck River in Torrington, Conn., in accordance with 
plans to be prepared by the Chief of Engineers at an estimated cost of 
$2,670,000. e House recedes. 

Amendment No. 29: This amendment would add to the House bill 
the project for flood protection on the North Branch of the Susaue- 
hanna River, N. Y., and Pa., and authorizes the appropriation of 
$30,000,000 for partial accomplishment of such project substantially 
in accordance with the recommendations of the Chief of Engineers in 
House Document No. 394, 84th Congress. The House recedes. 

Amendment No, 32: This amendment would increase by $512,000 
the appropriation authorized for the project for flood control and re- 
lated purposes on the Tombigbee River and tributaries, Mississippi 
and Alabama, substantially in accordance with recommendations of 
the Chief of Engineers in his report published as House Document 
No. 167, 84th Congress. The House recedes. 

Amendment No. 33: This amendment would reduce by $512,000, 
the contribution which local interests may ‘contribute in cash or 
pr ie work in lieu of the cash contribution contained in item (f) 
of the recommendations of the Chief of Engineers in his report pub- 
per as House Document No. 167, 84th Congress. The House 
recedes. 

Amendment No. 34: This amendment would add to the House bill 
the project for flood protection on the Alabama River at Montgomery, 
Ala., substantially in accordance with the report of the division 
engineer, dated June 11, 1956, at an estimated cost of $1,300,000. 
The House recedes. 

Amendment No. 35. The Senate amendment provided that the 

eneral plan for flood control on Red River, Tex., Okla., Ark., and 
ia: below Denison Dam, Tex., and Okla., is modified and expanded 
(at an estimated additional cost of $53,235,000) as recommended in 
the Chief of Engineers’ report on Millwood Reservoir and alternate 
reservoirs, Little River, Okla., and Ark., with the following exceptions: 

(1) The Sherwood Reservoir on Mountain Fork River 1s authorized 
in addition to the reservoir recommended in such report. 

(2) The basis for determining the cost allocated to hydroelectric 
power and water supply purposes in the case of the Sherwood Reser- 
voir and the six other reservoirs upstream from Millwood Reservoir 
(recommended by the Chief of Engineers in such report) shall be the 
incremental method of allocation. Under the incremental method 
of allocation, the cost allocated to power and water supply is limited 
to the cost of adding power and water as purposes in the project. 
Under the amendment flood control and land-enhancement benefits 
are not reimbursable. 

(3) The seven reservoirs in question would be constructed either 
prior to or concurrently with the Miilwood Rezervoir. 

The amendment also provided that the States of Arkansas and 
Oklahoma will have priority of use, consistent with the laws of such 
States, or any water supplies originating within their respective 
boundaries and deveined, conserved, or improved by any project 
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now or hereafter authorized as part of the general plan for flood control 
on the Red River. 

The substitute agreed upon in conference is the same as the Senate 
amendment, except that the provision that the reservoirs could be 
constructed either prior to or concurrently with the Millwood Reser- 
voir is amended to require that they be constructed concurrently 
with such reservoir, and the incremental method of cost allocation 
for water supply and power is made applicable to Millwood Reservoir 
as well as to the seven upstream reservoirs. 

Amendment No. 37: This amendment would permit provision of 
additional flood-control storage or changing aE | elevations in con- 
nection with the Markham Ferry Reservoir, on Grand River in Okla- 
homa, authorized to be constructed by the Grand River Dam Author- 
ity by Public Law 476, 83d Congress (68 Stat. 450). Any change in 
pool elevations would require approval of the Chief of Engineers. 
The House recedes. 

Amendment No. 38: This amendment would add to the House bill 
the project for the Saylorville Reservoir on the Des Moines River, 
Iowa, substantially in accordance with the recommendations of the 
Chief of Engineers in his report dated April 6, 1956, at an estimated 
cost of $44,500,000. The House recedes with a clerical amendment. 

Amendment No. 39: This amendment would add to the House 
bill the project for flood protection on the Grand River, Mich., 
substantially in accordance with the recommendations of the Chief 
of Engineers contained in Senate Document No. 132, 84th Congress, 
at an estimated cost of $9,825,000. The House recedes. 

Amendment No. 40: This amendment would add to the House 
bill the project for flood protection on Owasco outlet, tributary 
of the Oswego River, at Auburn, N. Y., substantially in accordance 
with the recommendations of the Chief of Engineers contained in 
Senate Document No. 133, 84th Congress, at an estimated cost 
of $305,000. The House recedes. 

Amendment No. 41: This amendment of the Senate contains a 
number of separate matters, 

First, it provides that with respect to any power attributable to 
any dam in the comprehensive plan for the Missouri River Basin, to 
be constructed by the Chief of Engineers, the construction of which 
has not been started, an equitable proportion of such power, as may 
be determined by the Secretary of the Interior, or such portions thereof 
as may be required from time to time to meet loads under contract 
made within this reservation, shall be made available for use in the 
State where such dam is constructed. 

Second, it provides for the modification of general comprehensive 
pote for flood control and other purposes in the Missouri River Basin, 

eretofore adopted, to include the payment to Williston, N. Dak., 
from funds appropriated for the Garrison Reservoir project, the sum 
of $1,200,000 to compensate for the replacement of that city’s water 
supply and water treatment facilities. 
me hird, it amends Public Law 641, 84th Congress, to provide the 
ollowing: 

(1) In lieu of protecting the Lewis and Clark Irrigation District, 
$1,935,000 of the funds appropriated for the Garrison Dam and Res- 
ervoir will be available for the purchase of lands and improvements in 
such district, and $1,196,000 shall be available for the relocation of 
highways and utilities in such district. 
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(2) The substitution of land acquisition for the protection will be 
madc if all the landowners (except the State or its political subdivi- 
sions or agencies) have, by the end of June 1957, offered to sell their 
property on terms agreeable to the landowners and within the amount 
provided for the land acquisition. 

(3) The Secretary of the Army can acquire lands of the State of 
North Dakota or its political subdivisions and agencies pursuant to 
the provisions of this or any other act, except that no limitation of 
time shall apply within which such property must be offered for sale 
if it is to be acquired pursuant to this act. 

(4) If all the landowners other than the State and its political 
subdivisions and agencies have, by the end of June 1957, offered to 
sell their property as described above, and the Secretary of the 
Army determines that the acquisition of the land of the State and its 
political subdivisions and agencies is necessary, he is authorized to 
condemn it. 

Fourth, it provides that the Secretary of the Army may construct 
and provide— 

(1) facilities to treat the sewage of the St. Joseph’s Indian 
School (or to connect with the city system) at a cost of not to 
exceed $35,000. 

(2) sewer facilities for Fort Pierre, S. Dak., at a cost of not to 
exceed $120,000, and water facilities at not to exceed $25,000, 

(3) sewer facilities for Pierre, S. Dak., at a cost of not to 
exceed $210,000. The amendment also authorizes the Chief of 
iG aga to pay the Ridgeview School District, Ridgeview, 
S. Dak., the sum of $10,000 as reimbursement for a certain school 
building. The amendment provides that the Secretary of the 
Army may provide the sums necessary to carry out these provi- 
sions out of sums appropriated for the construction of the Oahe 
Dam and Reservoir project, Missouri River. 

Lastly, the amendment authorizes the Sn for the enlargement 
and improvement of the existing dam and reservoir on Elm River, a 
tributary of the James River, S. Dak., at an estimated cost of 
$1,750,000. 

The House recedes with a clerical amendment. 

Amendment No. 42: This amendment would add to the House 
bill the project for flood protection in the Gering and Mitchell Valleys, 
Nebr., substantially as recommended by the Chief of Engineers in 
Senate Document No. 136, 84th Congress, at an estimated cost of 
$1,214,000. The House recedes. 

Amendment No. 43: This amendment would add to the House bill 
the project for flood protection on Ruffy Brook ana Lost River, Minn., 
substantially in accordance with the recommendations of the Chief 
of Engineers contained in Senate Document No. 141, 84th Congress, 
at an estimated cost of $632,000. The House recedes. 

Amendment No. 44: This amendment would add to the House bill 
the project for the upper Wabash River and tributaries, Indiana, 
substantially in ance with the recommendations of the Chief 
of Engineers in House Document No. 435, 84th Congress, at an 
estimated cost of $45,500,000. The House recedes. 

Amendment No, 45: This amendment would add to the House bill 
the gp for flood protection on Meadow River at East Rainelle, 
W. Va., substantially in accordance with the recommendations of the 


o 


: 
th 


1 bee A Bt 


x 


FAEE weak. tit 


* 


Bitar. | 


ivi eiL’ oe et shit) el 


wt 


t tte 
asi 


& 6 


1a a 


‘ees 


~ s 
e489 S Gms & 














: 
: 


Pelee iFririrces: SO £m ed Ohm OS 





10 RIVER AND HARBOR, BEACH EROSION, ETC. 


Chief of Engineers contained in Senate Document No. 137, 84th 
Congress, at an estimated cost of $708,000. The House recedes. 

Amendment No. 47: The Senate amendment authorizes the project 
for Bruces Eddy Dam and Reservoir on the North Fork of the Clear- 
water River, Idaho (in the Columbia River Basin), for flood control, 
navigation, and other purposes substantially in accordance with the 
recommendations of the Chief of Engineers as set forth in Senate 
Document No. 51, of the 84th Congress. In addition the Senate 
amendment authorizes the appropriation of $25,000,000 for the partial 
accomplishment of this project and increases the appropriation au- 
thorized for the Columbia River Basin accordingly. The Senate 
amendment further provides that there shall be made available for 
use in the State of Idaho such power attributable to this project as 
the Secretary of the Interior determines to be an equitable proportion 
of firm power, or such portion thereof as may be required from time 
to time to meet loads under contracts made pursuant to this reserva- 
tion. The House recedes. 

Amendment No. 48: The Senate amendment would add a new sec- 
tion 206 to the House bill providing that all Federal navigation, 
flood-control, and multiple-purpose projects may include provisions 
for development of water supplies for domestic, municipal, industrial, 
and other purposes, if State and local interests agree to pay the costs 
allocated to the development of water supplies for such purposes. 
This amendment also includes provisions to permit modifications of 
such projects for future water supply when directed by resolution 
adopted by the Public Works Committee of the Senate or of the 
House of Representatives, or when approved by the Secretary of the 
Army upon recommend:tion of the hief of Engineers, if the cost of 
such provisions for future water supply do not exceed 30 percent of 
the total estimated cost of the project to be modified for such purpose. 
This amendment further provides that State or local interests shall be 
responsible for complying with any applicable State law relating to 
water supply or water use. 

The House recedes with an amendment. Under the conference 
agreement, the declaration of policy contained in subsection (a) of 
section 206 of the bill (as amended by the Senate amendment) is 
retained. In lieu of the remainder of section 206 (as contained in 
the Senate amendment) a new subsection (b) is added, which provides 
that storage capacity may be included in any reservoir project now 
constructed, now being constructed, planned, or surveyed, or to be 
planned, surveyed or constructed in the future, to provide water for 
present or anticipated future municipal or industrial demands or needs. 
The reasonable value of such storage capacity may be taken into 
account in determining the economic value of the entire project of 
which such storage capacity is a part. Provisions for low-flow 
augmentation contained in section 205 of the bill are also within the 
scope of section 206 (b). 

The use of storage provided for domestic, municipal, or industrial 
water supply pursuant to the authority granted by the proposed 
subsection (b) may be contracted for on a basis that will provide 
equitable reimbursement to the United States, as determined by the 
Secretary of the Army, and the amount or amounts of such reimburse- 
ment shall be fixed so as to pay for the portion of construction costs 
allocated to water supply over a 50-year period, beginning with the 
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time when the project is first available for the storage of water for any 
purpose, with interest computed on the basis of the long-term interest 
rate on Federal obligations. 

Amendment No, 49: The Senate amendment provides that for 3 
years from the date of enactment of the bill the Secretary of the Army 
may reconvey lands or interests in land heretofore acquired for the 
Grapevine and Garza-Little Elm Reservoir projects in Texas to the 
former owners thereof whenever (1) he determines that such land is 
not required for public purposes, including public recreational use, 
and (2) he shall receive an application for reconveyance of such land 
or interests from a former owner of such land within 90 days after he 
has given notice to such former owner. Such reconveyances are to 
conform the acquisition of lands or interests in land heretofore acquired 
for the projects to the lesser estate in lands now being acquired to 
complete the real estate requirements of the projects. However, no 
lands heretofore acquired for the Grapevine Reservoir project lying 
below elevation of 557 feet are to be reconveyed under the Senate 
amendment or revested under the act of October 21, 1942 (56 Stat. 
797), prior to January 1, 1958. 

The Secretary of the Army may make such exceptions, restrictions, 
and reservations in the land reconveyed under the Senate amendment 
as he determines to be in the public interest but no mineral rights may 
be reserved, unless he finds that they are needed for the efficient 
operation of the reservoir projects designated in the bill. 

Any land reconveyed under the Senate amendment shall be sold 
for an amount determined by the Secretary to be equal to the amount 
paid for such land by the United States adjusted to reflect (1) any 
increase in the value thereof resulting from improvements made 
thereon by the United States but not any enhancement in value 
resulting from the construction of the Grapevine and Garza-Little Elm 
Reservoir projects, or (2) any decrease in the value thereof resulting 
from (A) any reservation, exception, restrictions, and condition to 
which such reconveyance is made subject, and (B) any damage to the 
land caused by the United States. Under the Senate amendment the 
grantee shall bear the cost of any survey or boundary markings neces- 
sary as an incident of such reconveyance. 

he proceeds from reconveyances under the Senate amendment are 
to be covered into the Treasury of the United States as miscellaneous 
receipts. 

The House recedes with an amendment which strikes out the 
words “including public recreational use,” after the words “public 

urposes’’ so that the meaning of the term “public purposes” will not 
e modified or restricted. 

Amendment No. 50: This amendment is a clerical amendment. The 
House recedes with a technical amendment. 

Amendment No. 51: The Senate amendment provides that the 
Secretary of the Army is authorized and directed to cause surveys for 
flood control and allied purposes, including channel and major drainage 
improvements, and floods aggravated by or due to wind or tidal 
effects, to be made under the direction of the Chief of Engineers with 
respect to Stump Creek, tributary of North Fork of Mahoning Creek, 
at Sykesville, Pa. The House recedes. 

Amendment No. 52: The Senate amendment provides that the 
Secretary of the Army is authorized and directed to cause surveys as 
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to flood control and major drainage problems to be made under the 
direction of the Chief of Engineers with respect to watersheds of the 
Illinois River, at and in the vicinity of Chicago, IIl., the Chicago 
River, Ill., the Calumet River, Ill. and Ind., and their tributaries, 
and any areas in northeast Illinois and northwest Indiana which 
drain directly into Lake Michigan. The House recedes. 

Amendment No. 53: The Senate amendment provides that the 
Secretary of the Army is authorized and directed to cause surveys for 
flood control and allied purposes, ee ee and major drain- 

e improvements, and floods aggravated by or due to wind or tidal 
effects, to be made under the direction of the Chief of Engineers with 
respect to Soquel Creek, Calif. The House recedes. 

Amendment No. 54: The Senate amendment provides that the 
Secretary of the Army is authorized and directed to cause surveys for 
flood control and allied purposes, including channel and major drain- 

improvements, and floods aggravated by or due to wind or tidal 
effects, to be made under the direction of the Chief of Engineers with 
respect to streams at and in the vicinity of San Mateo, Calif. The 
House recedes. 

Amendment No. 55: The Senate amendment provides that Kihei 
District, island of Maui, T. H., is to be an area where the Secretary 
of the Army is authorized and directed to cause surveys for flood 
control and allied purposes, including channel and major drainage 
improvements, and floods vated by or due to wind or tidal 
effects, to be made under the direction of the Chief of Engineers, The 
House recedes. 

Georce H. Fatton, 

Cuirrorp Davis, 

Joun A. Buiatnix, 

Roserrt E. Jones, Jr., 

Grorce A. Donpsro, 

J. Harry McGrecor, 

Russett V. Mack, 
Managers on the Part of the House. 
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CONVEYANCE OF TRIBAL LANDS 





Juty 27, 1956.—Ordered to be printed 





Mr. Ha ey, from the committee of conference, submitted the following 


CONFERENCE REPORT 


[To accompany 8. 3467] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the House to the bill (S. 3467) to au- 
thorize the conveyance of tribal lands from the Shoshone Indian 
Tribe and the Arapahoe Indian Tribe of the Wind River Reservation 
in Wyoming to the United States, having met, after full and free 
conference, have agreed to recommend and do recommend to their 
respective Houses as follows: 

hat the Senate recede from its disagreement to the amendment of 
the House and agree to the same with an amendment as follows: 

In lieu of the matter inserted by the House amendment insert the 
following: That the Shoshone Indian Tribe and the Arapahoe Indian 
Tribe of the Wind River Reservation are authorized to convey to the United 
States the tribes’ interests in the 388.23 acres of land that are described in 
section 2 of the Act, subject to a reservation to the tribes of all minerals, 
including oil and gas, and mineral rights, which may be exercised only 
in a manner that bane not interfere with the construction and operation of 
the dam site and reservoir of Anchor Dam, a part of the Owl Creek 
unit, Missouri River Basin project in Hot Springs County, near Ther- 
mopolis, Wyoming. The conveyance shall be for a price that is mutually 
agreeable to the tribes and to the Secretary of the Interior as representing 
fair and just compensation for the land taken. If the tribes and the 
Secretary fail to agree on a price to be paid for said land, the Secretary 
shall report that fact to the President of the Senate and to the Speaker of 
the House of Representatives on the first day of the Eighty-fifth Congress, 
and the Secretary is authorized, effective thirty days after said report is 
Jiled, to proceed to acquire such land by eminent domain. The considera- 
tion payable to the tribes pursuant to this Act shall be paid out of funds 
appropriated for the Missouri River Basin project and shall be deposited 
in the Treasury of the United States to the credit and for the use of the 
respective tribes in accordance with the provisions of the Act of May 19, 
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pat (61 Stat. 102), as amended by the Act of August 30, 1951 (65 Stat, 
Sec. 2. The lands that are referred to in section 1 of this Act are: 
Lots 1 and 2, section 13, northwest quarter, north half southwest quarter, 
west half, northeast quarter, and northwest quarter southeast quarter, 
section 24, township 8 north, range 1 west, Wind River meridian, Wyo- 
ming, containing 388.23 acres. 
Sec. 3. In the event of the failure or abandonment of the Anchor Dam 


feature of the Owl Creek unit the interest in the land acquired pursuant 


to this Act shall be reconveyed by the Secretary of the Interior to the tribes 
and the title shall be held in the same manner it was held before such 
acquisition: Provided, That the purchase price paid by the United States 
shall be returned by the tribes. 

Sec. 4. The portion of the construction costs of the Owl Creek unit 
that is allocable to the irrigable lands of the Shoshone and Arapahoe 
Tribes of the Wind River Reservation shall be a lien against such lands, 
but the assessment and collection of such costs shall be deferred in accord- 
ance with the provisions of the Act of July 1, 1982 (47 Stat. 564). The 
irrigable lands of the tribes shall be entitled to their pro rata share of the 
water storage and regulation benefits accruing from the construction and 
operation of the Owl Creek unit upon payment by the tribes, under appro- 
priate contract, of their pro rata ans of the annual operation and main- 
tenance costs of the Owl Creek unit. 

Src. 6. The members of the Shoshone and Arapahoe Tribes shall have 
the right to fish on the lake created by Anchor Dam, without a State 
license, but the Indians shall be subject to all other provisions of applicable 
conservation laws and regulations. 

And the House agree to the same. 

James A. Hatey, 
Ciair ENGLE, 
A. L. MILter, 
Managers on the Part of the House. 


JospepH C. O’Manoney, 

Artuur V. WATKINs, 

Frank A. Barrett, 
Managers on the Part of the Senate. 








STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the House 
to the bill (S. 3467), to authorize the conveyance of tribal lands from 
the Shoshone Indian Tribe and the Arapahoe Indian Tribe of the 
Wind River Reservation in Wyoming to the United States, submit the 
following statement in explanation of the effect of the action agreed 
upon and recommended in the accompanying conference report. 

The two areas of disagreement concerned the fair and just compen- 
sation to be paid for the conveyance and the wording in the respective 
sections 5. 

The House-approved bill provided that the conveyance would be 
for a price that is mutually agreeable to the tribes and the Secretary 
of the Interior and would be based upon the fair market value of the 
land. The Senate-passed bill provided for no compensation but, in 
lieu thereof, relief to the tribes from payment of construction charges 
of the Owl Creek unit. The Senate-approved bill also provided that 
the Secretary of the Interior would acquire the land by eminent domain 
if, after 30 days following enactment of this legislation, the tribes 
failed to agree to the conveyance. The amendment agreed upon by 
the conferees provides that if the tribes and the Secretary fail to agree 
on fair and just compensation for the conveyance, the Secretary shall 
report such fact to the President of the Senate and to the Speaker of 
the House of Representatives on the first day of the 85th Congress. 
In this event the Secretary is authorized, 30 days after filing said 
report, to institute eminent-domain proceedings. 

The conferees agreed to substitute section 5 of the Senate-approved 
bill for section 5 of the House-approved bill. The Senate-approved 
section provides that the Indians shall be permitted to fish on the 
lake created by Anchor Dam, without a State license, whereas the 
House version permiited the Indians to fish on the lake without a 
license, as if the lake were within the exterior boundaries of the 
Wind River Reservation. The conferees thought that the words “as 
if the lake were within the exterior boundaries of the Wind River 
Reservation” might someday be used to contend that the Indians 
had the right to keep others from fishing on the waters outside the 
reservation as they do have within the reservation itself. In both 
instances the Indian fishermen will be subject to all other provisions 
of applicable conservation laws and regulations. 

In all other respects the conferees agreed on the House-approved 
H. R. 10183. 

James A. Hatey, 

Ciarr ENGtE, 

A. L. Miter, 
Managers on the Part of the House: 
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847TH CoNGRESS ; HOUSE OF REPRESENTATIVES {  Reporr 
2d Session No. 2957 





AMENDING SECTION 27 OF THE MINERAL LEASING ACT OF 
FEBRUARY 25, 1920, AS AMENDED (30 U.S. C., SEC. 184), IN ORDER 
TO PROMOTE THE DEVELOPMENT OF PHOSPHATE ON THE 
PUBLIC DOMAIN 





Jury 27, 1956.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Eneauz, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany §. 3042] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 3042) to amend section 27 of the Mineral Leasing 
Act of February 25, 1920, as amended (30 U.S. C., sec. 184), in order 
to promote the development of phosphate on the public domain, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the Pil as amended do pass. 

The amendment is as follows: 

Page 1, line 7, strike out the period and add the following language: 


and the insertion in lieu thereof of the words “exceeding in the 
aggregate six thousand four hundred acres in any one State, 
and”’, 


EXPLANATION OF 8S. 3042 


Section 27 of the Mineral Leasing Act of February 25, 1920, as 
amended (30 U. S. C., sec. 184), provides that no person, association, 
or corporation shall take or hold at any time phosphate leases or 
permits exceeding in the aggregate 5,120 acres in any one State, and 
exceeding in the aggregate 10,240 acres in the United States. The 
committee notes that prior to June 3, 1948, the Mineral Leasing Act 
limited phosphate leases or permits which could be held in any one 
State to an aggregate of 2,560 acres. This acreage was doubled by 
Public Law 576 (80th Cong., 2d sess.). 

If enacted, S. 3042, as amended by the Committee on Interior and 
Insular Affairs, would increase the aera leases or permits which 
may be held in any one State by an additional 1,280 acres, from the 
present limit of 5,120 acres to an aggregate-of 6,400 acres. 
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2 AMEND MINERAL LEASING ACT OF 1920, AS AMENDED 


S. 3042, as it passed the Senate, would remove the State limitation 
entirely and is identical to H. R. 8394, introduced by Representative 
Rogers of Texas by request. 

The Subcommittee on Mines and Mining of this committee held 
several days of hearings on H. R. 8394, which were concluded on May 
25, 1956, with the request that each of the companies represented at 
the hearings submit statements giving information as to the acreage 
of all their phosphate-land holdings; ore-reserve estimates, by cate- 
gories; the bases used in determining ore-reserve estimates; and infor- 
mation as to the amount of material being left in the ground that may 
become valuable by virtue of further improvements in processing 
methods as a result of research and developments. 

Due to the fact that the information submitted in response to the 
subcommittee’s request is incomplete and inclusive, the committee is 
reluctant to remove the State limitation entirely. The committee 
feels that if there is any basis for the arguments that have been 
presented in support of this legislation, that an additional 1,280 
acres should be adequate and has amended S. 3042 accordingly. 

No appropriation of Federal funds is authorized by this legislation. 


SUMMARY OF FEDERAL PHOSPHATE LEASES 


Federal phosphate leases outstanding by States, as of Jan. 25, 1956 (summary of 
data submitted to the committee by the Department of the Interior) 


In addition to the phosphate leases on Federal lands, as listed below, some 
companies have considerable acreages of State and Indian phosphate lands under 
lease and private lands under lease or held in fee. 








| 
' 
: | Total Fed- Additional 
Number i 
State and company leases | oo ate’ “and 
— Randall Mills Corp., Paramount, Calif.................- 1 66. 40 5, 053. 60 
0: 
Monsanto Chemical Co., St. Louis, Mo... ........ 2-2-2... 18 4, 377. 24 742. 76 
Western Fertilizer Association, Salt Lake City, Utah......... 1 1, 522. 24 3, 597. 76 
Grant J. Murdock, Montpelier, Idaho.............. 2.2... 2 640. 00 4, 480. 00 
Frederick F. Champ, Logan Utah....................-.---.2. 1 120. 31 4, 999. 69 
Westvaco Mineral Products Division of Food Machinery & 
Chemical Corp., New York, N. Y_..............--.--.....- 1 80. 00 5, 040. 00 
Anaconda Doge Mining Co., Butte, Mont... .2............. 2 1, 155. 56 3, 964. 44 
Ba: Es Se AIR, ON, TD a ip ln ee ck Ee mateebsdiee 4 2, 094. 04 2, 125. 06 
J. A. Terteling & Sons, Boise, Idaho__........................ 5 3, 043. 29 1, 176. 71 
Montana: 
Montana ogy eee Products Co., Garrison, Mont..........- 3 1, 840. 00 3, 280. 00 
Mineral Hill Mining Co., Butte, Mont....... .....-........- 1 882. 40 4, 237. 60 
Charles A. weg og oe ck amd l vindetimebalugdebidandadocnek 1 1, 275. 74 3, $44. 26 
J. Ms Mamet Os, DOO, TAG on 6 soins ckttweowasenctasunns 1 2, 330. 07 2, 789. 93 
Vietor Chemical Works, Chicago, Ill_...-......-.. .....-...-- 2 2, 529. 81 2, 590. 19 
International Minerals & Chemicals Corp., Chicago, ll. ....- 2 1, 518. 48 3, 601. 52 
teed. Bkeols, Maxville, Mont .n.o.g.. cic uc ccc npocncuskéce 1 304. 02 4, 815, 98 
eA SAE, EE, PRONG cc toe oe coc cceuechunnsntes 1 1, 282. 00 3, 838. 00 
Mountain Meadows Phosphate Mining Co_............-..... 1 160. 00 4, 960. 00 
Sunlight Mining Co., Spokane, Wash. _.... ... ............. 1 617. 34 4, 2. 66 
Peter Antonioli & Carl C. Martin, Butte, Mont._............ 1 1, 078. 67 4, 041. 33 
Spokane Chemical Co., Spokane, Wash_..................-.-- 1 413. 60 4, 706. 40 
Utah: John M. Uren & W. J. Connor, Salt Lake City, Utah-.... 1 640. 00 4, 480. 00 
Wyoming: San Francisco Sulphur Co., San Francisco, Calif___... 1 537.19 4, 582. 81 























AMEND MINERAL LEASING ACT OF 1920, AS AMENDED 3 


DEPARTMENTAL REPORT 


The executive communication from the Department of the Interior, 
wherein it is recommended that the legislation be enacted, is set forth 
following: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 14, 1955. 
Tron. Sam Rayspurn, 
Speaker of the House of Representatives, 
Washington, D. C. 

My Dear Mr. Speaker: Enclosed is a draft of a proposed bill to 
amend section 27 of the Mineral Leasing Act of February 25, 1920, as 
amended (30 U.S. C., see. 184), in order to promote the development 
of phosphate on the public domain. 

We suggest that the proposed bill be referred to the appropriate 
committee for consideration and we reco..mend that it be enacted. 

The second sentence of section 27 of the Mineral Leasing Act of 
February 25, 1920, as amended (30 U. S. C., sec. 184) provides that 
no person, association, or corporation shall take or hold at any time 
phosphate leases or permits exceeding in the aggregate 5,120 acres 
in any one State, and exceeding in the aggregate 10,240 acres in the 
United States. The proposed bill would delete the limitation of 
phosphate leases to 5,120 acres in any one State, though it would 
leave intact the overall limitation to 10,240 acres. 

Nearly all the Federal phosphate lands are found in one area which 
extends over the four States of Montana, Wyoming, Idaho, and Utah. 
Throughout the area mining, marketing, and other conditions are 
similar, and the State boundaries are of little significance in the prob- 
lems faced by phosphate miners. We do not propose to increase the 
aggregate of Federal lands which may be held by an individual under 
a phosphate lease, but we believe that it would be better to permit 
the lessee to have the entire 10,240 acres of leased lands within the 
boundaries of one State. 

With a large number of companies engaged in phosphate operations 
on Federal lands at the present time, there is no reason to believe that 
permitting an increased holding in any one State would foster mo- 
nopoly, or in any way be inconsistent with the system of antitrust laws 
which support the American system of competitive enterprise. 
Furthermore, the proposal to establish a new maximum of 10,240 
acres on lands held under phosphate leases within the boundaries of a 
State would, if enacted, undoubtedly encourage many lessees of Fed- 
eral lands to explore and develop larger areas than can be held under 
the existing statutory limitation. With the passage of time, it has 
become increasingly difficult to discover undeveloped mineral resources 
in the Nation and increasingly expensive to conduct exploratory and 
developmental operations with the most modern methods available. 
Because of the importance of minerals to the Nation’s economy, it is 
essential that every feasible measure be adopted to encourage timely 
and orderly development of new sources of minerals. 

Liberalization of the present acreage holdings with a view to 
increasing the amount of phosphate available for fertilizer and 
thereby supplying an expanding phosphate industry is desirable and 
consistent with the policy aanaael in the Mineral Leasing Act. 
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4 AMEND MINERAL LEASING ACT OF 1920, AS AMENDED 


Since June 3, 1948, when the present acreage limitation for phosphate 
mineral was fixed, much has been learned with respect to the extent 
and character of the substantial phosphate deposits. The demands 
of the phosphate market increased and the market is expected to be 
much greater in the future than it was a few years ago. Technological 
advances have been made in the processing of phosphate rock, par- 
ticularly with the electric furnace method, which requires large 
reserves for a single plant. The new methods of operation permit 
the mining of much larger quantities of phosphate rock by a single 
operation and, consequently, require that there be available a reserve 
of commercial rock of the size necessary for an efficient and economical 
operation; such quantities are difficult to obtain within the boundaries 
of any one State with present acreage limitation. 
The Bureau of the Budget has advised that there is no objection 
to the submission of this proposed legislation to the Congress. 
Sincerely yours, 
Orme Lewis, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends that 
$.3042, as amended, be enacted. 


Changes in Existing Law 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing’ law made by the bill, as 
introduced, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Secrion 27 or tHE Minerat Leasine Act or Fesruary 25, 1920, 
as AMENDED (30 U.S. C. 184) 


* * * No person, association, or corporation, except as herein 
provided, shall take or hold at one time oil or gas leases exceeding 
in the aggregate forty-six thousand and eighty acres granted hereunder 
in any one State, except that in the Territory of Alaska no person, 
association, or corporation, except as herein provided, shall take or 
hold at one time oil or gas leases exceeding in the aggregate one 
hundred thousand acres granted hereunder; and no person, association, 
or corporation shall take or hold at one time phosphate leases or 
permits [exceeding in the aggregate five thousand one hundred and 
twenty acres in any one State, and] exceeding in the aggregate siz 
thousand four hundred acres in any one State, and exceeding in the 
aggregate ten thousand two hundred and forty acres in the United 
States. * * * 


O 
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HOUSING ACT OF 1956 





JuLy 27, 1956.—Ordered to be printed 





Mr. Spence, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H. R. 11742] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H. R. 11742) to 
extend and amend laws relating to the provision and improvement 
of housing and the conservation and development of urban com- 
munities, and for other purposes, having met, after full and free 
conference, have agreed to recommend and do recommend to their 
respective Houses as follows: 

That the House recede from its disagreement to the amendment of 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: That this Act may be cited as the “Housing 
Act of 1956”’. 


TITLE I—FHA INSURANCE PROGRAMS 
PROPERTY IMPROVEMENT LOANS 


Sxc. 101. (a) (1) Section 2 (a) of the National Housing Act is amended 
by striking out “September 30, 1956” and inserting in lieu thereof 
“September 30, 1959”. 

(2) The proviso in the second paragraph of section 2 (a) of such Act is 
amended to read as follows: “: Pronded, That this clause (iii) may in 


the discretion of the Commissioner be waived with respect to the ha of 
occupancy or completion of any such new residential structures” 
(b) Section 2 (b) of such Act is amended— 

(1) by striking out ‘‘made for the purpose of financing the altera- 
tion, repair, or improvement of existing structures exceeds $2,500, 
or for the purpose of financing the construction of new structures 
exceeds $3,000” and inserting in lieu thereof “exceeds $3,500” ; 
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2 HOUSING ACT OF 1956 


(2) by striking out “except that” in clause (2) and inserting in 
liew thereof “except that the Commissioner may increase such 
maximum limitation to five years and thirty-two days if he deter- 
mines such increase to be in the public interest after giving con- 
sideration to the general effect of such increase wpon borrowers, the 
building industry, and the general economy, and’’; and 

(3) by striking out $10,000” and inserting in lieu thereof 
‘$15,000 nor an average amount of $2,500 per family unit’’. 

(c) Section 2 (b) of such Act is further ahindéd by striking out “Pro- 
vided, That” and inserting in lieu thereof the following: “Provided, That 
any such obligation with respect to which insurance is granted under this 
section on or ufter sixty days from the date of the enactment of this proviso 
shall bear interest, and insurance premium charges, not exceeding (A) 
an amount, with respect to so much of the net proceeds thereof as does not 
exceed $2,500, equivalent to $5 discount per $100 of original face amount 
of a one-year note payable in equal monthly installments, plus (B) an 
amount, with respect to any portion of the net proceeds thereof in excess 
of $2,500. equivalent to $4 discount per $100 of original face amount of 
such a note: Provided further, That the amounts referred to in clauses 
(A) and (B) of the preceding proviso, when correctly based on tables of 
calculations issued by the Commissioner or adjusted to eliminate minor 
errors in computation in accordance with requirements of the Commis- 
sioner, shall be deemed to comply with such proviso: Provided further, 
That’. 

SALES HOUSING INSURANCE 


Sec. 102. (a) Section 203 (b) (2) of the National Housing Act is 
amended by striking out “(but, in any case where the dwelling is not ap- 
proved for mortgage insurance prior to the beginning of construction, 90 
per centum)” and inserting in lieu thereof the following: “(but, in any 
case where the dwelling is not approved for mortgage insurance prior to 
the beginning of construction, unless the construction of the dwelling was 
completed more than one year prior to the application for mortgage insur- 
ance, 90 per centum)”’. 

(b) Section 203 (h) of such Act is amended by striking out “$7,000” 
and inserting in lieu thereof $12,000", 


RENTAL HOUSING INSURANCE 


Src. 103. (a) Section 207 (c) (2) of the National Housing Act is 
amended by striking out “80 per centum” and inserting in lieu thereof 
“90 per centum’’. 

(6b) Section 207 (c) (8) of such Act is amended to read as follows: 

“(3) not to exceed, for such part of such property or project as 
may be attributable to dwelling use, $2,250 per room (or $8,100 per 
family unit if the number of rooms in such property or project is 
less than four per family unit) or not to exceed $1,000 per space or 
$300,000 per mortgage for trailer courts or parks: Provided, That 
as to projects to consist of elevator type structures, the Commissioner 
may, in his discretion, increase the dollar amount limitation of 
$2,250 per room to not to exceed $2,700 per room and the dollar 
amount limitation of $8,100 per family untt to not to exceed $8,400 
per family unit, as the case may be, to compensate for the higher 
costs incident to the construction of elevator type structures of sound 
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HOUSING ACT OF 1956 3 


standards of construction and design; except that the Commissioner 
may, by regulation, increase any of the foregoing dollar amount 
limitations per room contained in this paragraph by not to exceed 
$1,000 per room in any geographical area where he finds that cost 
levels so require.” 


HOUSING FOR THE ELDERLY 


Sec. 104. (a) Section 203 (b) (2) of the National Housing Act is 
amended by striking out the final period and inserting in lieu thereof a 
comma and the following: “except that with respect to a mortgage executed 
by a mortgagor who is sixty years of age or older as of the date the mortgage 
is accepted for insurance, the mortgagor’s payment required by this 
proviso may be paid by a corporation or person other than the morigagor 
under such terms and conditions as the Commissioner may prescribe.” 

(b) Section 207 (b) of such Act is amended— 

(1) by inserting “(except provisions relating to housing for elderly 
persons)” before ‘‘to take”’ in the unnumbered paragraph immediately 
following paragraph (2); and 

(2) by inserting “(except with respect to housing designed for 
elderly persons, with occupancy preference therefor, as provided in 
the paragraph following paragraph (8) of subsection (e))” after 
“hereunder” in the stead unnumbered paragraph following para- 
graph (2). 

(c) Section 207 (ec) of such Act is amended by striking out the unnum- 
bered paragraph immediately following paragraph (8) and inserting in 
lieu thereof the following new paragraph: 

“Notwithstanding any of the limitations contained in paragraphs (2) 
and (3) of this subsection, if the entire property or project is specially 
designed for the use and occupancy of elderly persons in accordance with 
standards established by the Commissioner and the mortgagor is a finan- 
cially qualified nonprofit organization acceptable to the Commissioner, the 
mortgage may involve a principal obligation not in excess of $8,100 per 
family unit for such part of such property as may be attributable to 
dwelling use and not in excess of 90 per centum of the amount which the 
Commissioner estimates will be the replacement cost of such property or 
project when the proposed physical improvements are completed: Provided, 
That the Commissioner shall prescribe such procedures as in his judgment 
are necessary to secure to elderly persons priorities in occupancy of the 
units designed for their use.” 

(d) The Housing and Home Finance Administrator shall establish, 
in accordance with the provisions of section 601 of the Housing Act of 
1949, as amended, an advisory committee on matters relating to housing 
for elderly persons. 


COOPERATIVE HOUSING INSURANCE 


Sec. 105. (a) Section 213(a) of the National Housing Act is amended— 
(1) by striking out “or” at the end of paragraph (1); 
(2) by inserting “or” at the end of paragraph (2); 
(3) by adding after paragraph (2) the following new paragraph: 
(3) a@ mortgagor, approved by the Commissioner, which (A) has 
certified to the Commissioner, as a condition of obtaining the insur- 
ance of a mortgage under this section, that upon completion of the 
property or project covered by such mortgage it intends to sell such 
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4 HOUSING ACT OF 1956 


property or project to a nonprofit corporation or nonprofit trust of 
the character described in paragraph (1) of this subsection at the 





actual cost of such property or project as certified pursuant to section af 
227 of this Act and will faithfully and diligently make and carry out pr 
all reasonable efforts to consummate such sale, and (B) shall be (3 


regulated or restricted by the Commissioner as to rents, charges, 
capital structure, rate of return, and methods of operation during 
any period while it holds the mortgaged property or project; and for 
such purpose the Commissioner may make such contracts with, and 
acquire for not to exceed $100 such stock or interest in, any such 
mortgagor as the Commissioner may deem necessary to render 
effective such restriction or regulation, such stock or interest to be 
paid for out of the Housing Fund and to be redeemed by such mort- 
gagor at par upon the sale of such property or project to such non- 
profit corporation or nonprofit trust;” ; and 

(4) by adding “referred to in paragraphs (1) and (2) of this sub- 
section”’ after ‘‘which corporations or trusts’’. 


i (b) Section 213 (b) (2) of such Act is amended— 

if (1) by striking out “65 per centum’’ and inserting in lieu thereof 

be “50 per centum’’; f 

‘ (2) by amending the last proviso to read as follows: “: And i 
é. provided further, That for the purposes of this section the word : 
ee ‘veteran’ shall mean a person who has served in the active military g 
es or naval service of the United States at any time on or after April tl 
- 6, 1917, and prior to November 12, 1918, or on or after September 16, P 
t: 1940, and prior to July 26, 1947, or on or after June 27, 1950, and 

z prior to February 1, 1955”’ ; and : 
e (3) by inserting immediately after “$8,900” a semicolon and the : 
~ following: “except that the Commissioner may, by regulation, increase ‘ 
es any of the foregoing dollar amount limitations per room contained : 
a. in this paragraph by not to exceed $1,000 per room in any geo- : 
e: graphical area where he finds that cost levels so require: Provided : 
om further, That in the case of a mortgagor of the character described in 
-- paragraph (8) of subsection (a) the mortgage shall involve a principal 
c obligation in an amount not to exceed 85 per centum of the amount 
c’ which the Commissioner estimates will be the replacement cost of 
i... the property or project when the proposed physical improvements 
= are completed: Provided further, upon the sale of a property 
> or project by a mortgagor of the character described in paragraph (8) 


of subsection (a) to a nonprofit cooperative ownership housing cor- 
poration or trust within two years after the completion of such 
property or project, the mortgage given to finance such sale shall 
envolve a principal obligation in an amount not to exceed the mazxi- 
mum amount computed in accordance with this subsection without 
regard to the preceding proviso’’. 

(c) Section 213 of such Act is further amended by adding at the end 
thereof the following subsection: 

‘“‘(h) In the event that a mortgagor of the character described in para- 
graph (3) of subsection (a) obtains an insured mortgage loan pursuant 
to this section and fails to sell the property or project covered by such 
mortgage to a nonprofit housing corporation or nonprofit housing trust of 
the character described in paragraph (1) of subsection (a) hereof, such 
mortgagor shall not thereafter be eligible by reason of such paragraph (3) 
Sor insurance of any additional mortgage loans pursuant to this section.” 








HOUSING ACT OF 1956 5 


(d) Paragraph (a) of section 227 of such Act is amended by inserting 
after ‘‘subsection (a) thereof” the following: “or with respect to an 
property or project of a mortgagor of the character described in sarenraph 
(3) of subsection (a) thereof’. 


GENERAL MORTGAGE INSURANCE AUTHORIZATION 


Sec. 106. Section 217 of the National Housing Act is amended— 
(1) by striking out “July 1, 1955” in the first sentence and in- 
serting in lieu thereof “‘July 1, 1956”; 
(2) by striking out “$4,000,000,000” in the first sentence and 
inserting in lieu thereof ‘‘$3,000,000,000’’; and 
(3) by striking out ‘‘section 2” in the first and second sentences 
and inserting in lieu thereof ‘‘section 2 and section 803”’, 


HOUSING IN URBAN RENEWAL AREAS 


Sec. 107. (a) Section 220 (d) (3) (B) (ti) of the National Housing 
Act is amended by inserting after ‘‘Commissioner”’ in the parenthetical 

hrase a comma and the following: ‘and shall include an allowance for 
builder's and sponsor’s profit and risk of 10 per centum of all of the fore- 
going items except the land unless the Commissioner, after certification 
that such allowance is unreasonable, shall by regulation prescribe a lesser 
percentage’’. 

(b) Section 220 (d) (8) (B) (iii) of such Act is amended by striking 
out in the first proviso thereof all that follows “construction and design” 
and inserting in lieu thereof a colon and the following: “ Provided further, 
That the Commissioner may, by regulation, increase any of the foregoing 
dollar amount limitations by not to exceed $1,000 per room or per family 
unit, as the case may be, in any geographical area where he finds that 
cost levels so require’’, 


LOW-COST HOUSING FOR DISPLACED FAMILIES 


Sec. 108. Section 221 (d) of the National Housing Act is amended— 

(1) by striking out “$7,600” in paragraphs (2) and (8) and 
inserting in lieu thereof “‘ $9,000” ; 

(2) by striking out “$8,600” in paragraphs (2) and (8) and 
inserting in lieu thereof “$10,000” ; 

(3) by striking out “95 per centum of the appraised value (as of 
the date the mortgage is accepted for insurance) of a property, upon 
which there is located a dwelling designed principally for a single- 
family residence: Provided, That the mortgagor shall be the owner 
and occupant of the property at the time of the insurance and shall 
have paid on account of the property at least 5 per centum of the 
Commissioner’s estimate of the cost of acquisition in cash or its 
equivalent” in paragraph (2) and inserting in lieu thereof the 
following: ‘“‘the appraised value (as of the date the mortgage is 
accepted for insurance) of a property upon which there is located a 
dwelling designed principally for a single-family residence, less such 
amount as may be necessary to comply with the succeeding proviso: 
Provided, That the mortgagor shall be the owner and occupant of the 
vate at the time of the insurance and shall have paid on account 
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property at least $200 in cash or its equivalent (which amount 
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may include amounts to cover settlement costs and initial payments 
for taxes, hazard insurance, mortgage insurance premium, and other 
prepaid expenses)” ; 

(4) by striking out “95 per centum of” in paragraph (8); 

(5) by striking out “agencies thereof’ in paragraph (8) and 
inserting in liew thereof ‘‘agencies thereof or the Federal Housing 
Commissioner” ; and 

(6) by striking out “‘thirty”’ in paragraph (4) and inserting in 
lieu thereof ‘‘forty’’. 


APPROVAL OF COST CERTIFICATIONS 


Sec. 109. Section 227 of the National Housing Act is amended— 

(1) by inserting after the first sentence the following new sentence: 
“Upon the Commissioner’s approval of the mortgagor’s certification 
as required hereunder, such certification shall be final and in- 
contestable, except for fraud or material misrepresentation on the 
part of the mortgagor.”’; 

(2) by inserting after “legal expenses,” each place it appears in 
paragraph (c) the following: “such allocations of general overhead 
items as are acceptable to the Commissioner,’ ; 

(3) by inserting after ““maximum insurable mortgage amount’ 
in paragraph (b) a semicolon and the following: “except that if the 
mortgage is to assist the financing of repair or rehabilitation and no 
part of the proceeds will be used to finance the purchase of the 
land or structure involved, the approved percentage shall be 100 per 
centum”; and by striking out ‘(without reduction by reason of the 
application of the approved percentage requirements of this sectron)”’ 
in clause (ii) (B) of paragraph (c); 

(4) by amending the proviso in paragraph (c) to read as follows: 
“: Provided, That such additional amount under (A) of this clause 
(it) shail in no event exceed the Commissioner’s estimate of the fair 
market value of such land and improvements prior to such repair 
or rehabilitation, and such additional amourt under (B) of this 
clause (vi) shall in no event exceed the approved percentage of the 
Commissioner’s estimate of the fair market value of such land and 
improvements prior to such repair or rehabilitation”’ ; and 

(5) by adding at the end of aph (c) the following: “In the 
case of a mortgage insured under section 220 where the mortgagor is 
also the builder as defined by the Commissioner, there shull be 
included in the actual cost, in liew of the allowance for builder's 
profit under clause (i) or (it) of the preceding sentence, an allowance 
for builder’s and sponsor’s profit and risk of 10 per centum (unless 
the Commissioner, after finding that such allowance is unreasonable, 
shall by regulation prescribe a lesser percentage) of all other items 
entering into the term ‘actual cost’ except land or amounts paid for a 
leasehold and amounts included under either (A) or (B) of clause 
(ii) of the preceding sentence. In the case of a mortgage insured 
under section 220 where the mortgagor is not also the builder as 
defined by the Commissioner, there shall be included in the actual 
cost an allowance for sponsor’s profit and risk of the said 10 per 
centum or lesser percentage of all other items entering into the term 


‘actual cost’ except land or amounts paid for a leasehold, amounts 
included under either (A) or (B) of the said clause (ii), and amounts 
paid by the mortgagor under a general construction contract.” 
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TITLE II—SECONDARY MORTGAGE MARKET 


Sec. 201. Section 302 (b) of the National Housing Act is amended— 
(1) by striking out “and (2)” and inserting in lieu thereof ‘(2)’; 
(2) by striking out “if (7)” and inserting in lieu thereof “if”; and 
(3) by striking out “or (ii) the original principal obligation 

thereof exceeds or exceeded $15,000 for each family residence or 
dwelling unit covered by the mortgage’’ and inserting in lieu thereof 
“; and (8) the Association may not purchase any mortgage, except 
a mortgage insured under section 803 or a mortgage covering property 
located in Alaska, Guam, or Hawaii, if the original principal 
obligation thereof exceeds or exceeded $15,000 for each family 
residence or dwelling unit covered by the mortgage’. 

Sec. 202. Section 303 (b) of such Act is amended by striking out 
the first sentence and inserting: “The Association shall accumulate 
Funds for its capital surplus account from private sources by requiring 
each mortgage seller to make payments of nonrefundable capital con- 
tributions equal to 2 per centum of the unpaid principal amounts of 
mortgages purchased or to be purchased by the Association from such 
seller or equal to such other greater or lesser percentage, but not less 
than 1 per centum thereof, as the Association may determine from time 
to time, taking into consideration conditions in the mortgage market and 
the general economy.” 

Sec. 203. Section 304 (a) of such Act is amended by striking out 
“at the market price” in the second sentence and inserting “within the 
range of market prices’’. 

Sec. 204. (a) Section 804 (a) of such Act is amended by adding at 
the end thereof the following new sentence: “Notwithstanding any other 
provision of this section, advance commitments to purchase mortgages in 
secondary market operations under this section shall be issued only at 
prices which are sufficient to facilitate advance planning of home construc- 
tion, but which are sufficiently below the price then offered by the Associa- 
tion for immediate purchase to prevent excessive sales to the Association 
pursuant to such commitments.” 

(b) Section 304 (d) of such Act is amended to read as follows: 

“(d) The Association may not purchase participations in its operations re 
under this section.” 

Sec. 205. Section 305 (b) of such Act is amended by striking out the . 
second sentence and inserting in lieu thereof the following: “‘Notwith- a 
standing any other provision of this section, the price to be paid by the 
Association for mortgages purchased in its operations under this section, 
during a period of one year from the date of the enactment of the Housing 
Act of 1956, shall be not less than 99 per centum of the unpaid principal 
amount thereof at the time of purchase, with adjustments for interest 
and any comparable items.” 

Sec. 206. Section 305 (f) of such Act is amended by striking out “by 
the Housing Amendments of 1955’’ and inserting in lieu thereof ‘‘on or 
after August 11, 19585”’. 

Sec. 207. Section 305 (e) of such Act is amended— 

(1) by inserting “and purchase transactions” after the words 
“advance commitment contracts’’; : 

(2) inserting ‘‘or transactions” after the words “if such commit- 
ments”’; and 
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(3) by striking out “but not more than $5,000,000 of such author- 
ization shall be available for such commitments in any one State” 
and inserting in lieu thereof “but such commitments in any one 
State shall not exceed $5,000,000 outstanding at any one time’. 

Szc. 208. So much of section 305 (c) of such Act as precedes the 
proviso is amended by striking out “purchasers’”’ and inserting in lieu 
thereof ‘“‘purchases’’. 

Sec. 209. (a) The last sentence of section 306 (c) of such Act is 
amended by striking out “and subsection (e) of this section’, 

(6) Section 306 (e) of such Act is repealed, 


TITLE III—SLUM CLEARANCE AND URBAN RENEWAL 


Sec. 301. Section 102 (d) of the Housing Act of 1949 is amended by 
adding at the end thereof the following: “Notwithstanding section 110 (h) 
or the use in any other provision fa title of the term ‘“‘local public 
agency” or “local public agencies”’ the Administrator may make advances 
of funds under this subsection for surveys and plans for an urban renewal 
project (including General Neighborhood Renewal Plans as hereinafter 
defined) to a single local public body which has the authority to undertake 
and carry out a substantial portion, as determined by the Administrator, 
of the surveys and plans or the project respecting which such surveys and 
plans are to be made: Provided, That the application for such advances 
shows, to the satisfaction of the Administrator, that the filing thereof has 
been approved by the public body or bodies authorized to undertake the 
other portions of the surveys and plans or of the project which the applicant 
is not authorized to undertake.” 

Sec. 302. (a) (1) Section 105 (a) of the Housing Act of 1949 is amended 
by re out “(including any redevelopment plan constituting a part 

reof)”’. 

(2) Section 110 (b) of such Act is amended by inserting ‘‘and”’ after the 
semicolon at the end of clause (1), and by striking out “; and (8)” and all 
that follows and inserting in lieu thereof a period. 

(6) (1) Seetion 110 (c) of such Act is amended to read as follows: 

““(c) ‘Urban renewal project’ or ‘project’ may include undertakings and 
activities of a local public agency in an urban renewal area for the elimi- 
nation and for the prevention of the development or spread of slums and 
blight, and may involve slum clearance and redevelopment in an urban 
renewal area, or rehabilitation or conservation in an urban renewal area, 
or any combination or part thereof, in accordance with such urban renewal 
plan. Such undertakings and activities may include— 

““(1) acquisition of (i) a slum area or a deteriorated or deteriorating 
area, or (iv) land which is predominantly open and which because of 
obsolete platting, diversity of ownership, deterioration of structures or 
of site improvements, or otherwise, substantially impairs or arrests 
the sound growth of the community, or (ii) open land necessary for 
sound community growth which is to be developed for predominantly 
residential uses: Provided, That the requirement in paragraph (a) of 
this section that the area be a slum area or a blighted, deteriorated or 
deteriorating area shall not be applicable in the case of an open land 
project; 

“(2) demolition and removal of buildings and improvements; 

“*(3) installation, construction, or reconstruction of streets, utili- 
ties, parks, playgrounds, and other improvements necessary for 
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carrying out in the urban renewal area the urban renewal objectives 
of this title in accordance with the urban renewal plan; 

(4) disposition of any property acquired in the urban renewal 
area (including sale, initial leasing or retention by the local public 
agency itself) at its fair value for uses in accordance with the urban 
renewal plan; 

(5) carrying out plans for a program of voluntary repair and 
rehabilitation of buildings or other improvements in accordance 
with the urban renewal plan; and 

“(6) acquisition of any other real property in the urban renewal 
area where necessary to eliminate unhealthful, insanitary or unsafe 
conditions, lessen density, eliminate obsolete or other uses detrimental 
to the public welfare, or otherwise to remove or prevent the spread of 
blight or deterioration, or to provide land for needed public facilities. 

“For the purposes of this title, the term ‘project’ shall not include the 
construction or improvement of any building, and the term ‘redevelop- 
ment’ and derivatives thereof shall mean development as well as redevelop- 
ment. For any of the purposes of section 109 hereof, the term ‘project’ 
shall not include any donations or provisions made as local grants-in-aid 
one nen as such pursuant to clauses (2) and (8) of section 110 (d) 

ereof. 

“Financial assistance shall not be extended under this title with respect 
to any urban renewal area which is not clearly predominantly residential 
in character unless such area will be a predominantly residential area 
under the urban renewal plan therefor: Provided, That, where such an 
area which is not clearly predominantly residential in character contains 
a substantial number of slum, blighted, deteriorated, or deteriorating 
dwellings or other living accommodations, the elimination of which would 
tend to promote the public health, safety, and welfare in the locality 
involved and such area is not appropriate for predominantly residential 
uses, the Administrator may extend financial assistance for such a 
project, but the aggregate of the capital grants made pursuant to this title 
with respect to such projects shall not exceed 10 per centum of the total 
amount of capital grants authorized by this title. 

“In addition to all other powers hereunder vested, where land within 
the purview of clause (1) (ii) or (1) (iit) of the first paragraph of this sub- 
section (whether it be predominanily residential or nonresidential in 
character) is to be redeveloped for predominantly nonresidential uses, 
loans and acvances under this title may be extended therefor if the govern- 
ing body of ihe local public agency determines that such redevelopment for 
predominantly nonresidential uses is necessary and appropriate to facili- 
tate the proper growth and development of the community in accordance 
with sound planning standards and local community objectives and to 
afford maximum opportunity for the redevelopment of the project area by 
private enterprise: Provided, That loans and outstanding advances to 
any local public agency pursuant to the authorization of this sentence 
shall not exceed 2% per centum of the estimated gross project costs of the 
projects undertaken under other contracts with such local public agency 
pursuant to this title.” 

(2) The first sentence of section 110 (¢) of such Act is amended br 
striking out the words “either the second or third .entence”’ in clause 2 
and inserting ‘“‘the second sentence’. 

(c) The fret sentence of sectiin 110 (d) of such Act is amended by 


striking out the phrase “‘, public facilities financed by special assessments 
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against land in the project area,” in clause (8) and adding the following 
proviso before the period at the end of the sentence: “‘: And provided 
Surther, That in any case where a public facility furnished as a local 
grant-in-aid is financed in whole or in part by special assessments against 
real property in the project area acquired by the local public agency as 
part of the project, an amount é to the total special assessments 
against such real property (or, in the case of a computation pursuant to 
the proviso immediately preceding, the estimated amount of such total 
special assessments) shall be deducted from the cost of such facility for 
the purpose of computing the amount of the local grants-in-aid for the 
project’’. 

(d) Section 110 (e) of such Act is amended by adding the following at 
the end thereof: “Where real property in the project area is acquired and 
is owned as part of the project by the local public agency and such prop- 
erty is not subject to ad valorem tares by reason of its ownership by the 
local public agency and payments in lieu of taxes are not made on account 
of such property, there may (with respect to any project for which a con- 
tract of Federal assistance under this title is in force or is hereafter 
executed) be included, at the discretion of the Administrator, in gross 
ahaa cost an amount equal to the ad valorem taxes which would have 

een levied upon such property if it had been subject to ad valorem taxes, 
but in all cases prorated for the period during which such property is 
owned by the local public agency as part of the project, and such amount 
shall also be considered a cash iooal. grant-in-aid within the purview of 
section 110 (d) hereof. Such amount, and the amount of taxes or pay- 
ments in lieu of taxes included in gross project cost, shall be subject to 
the approval of the Administrator and such rules, regulations, limitations, 
and conditions as he may prescribe.” 

Sec. 803. (a) Section 102 (d) of the Housing Act of 1949 is amended 
by adding the following at the end thereof: 

“Tn order to facilitate proper preliminary planning for the attainment 
of the urban renewal objectives of this title, the Administrator may also 
make advances of funds (in addition to those authorized above) to local 
public agencies for the preparation of General Neighborhood Renewal 
Plans (as herein defined) for urban renewal areas of such scope that the 
urban renewal activitics therein may have to be carried out in stages, 
consistent with the capacity and resources of the respective local public 
agency, over an estimated period of not more than ten years. No contract 
for advances for the preparation of a General Neighborhood Renewal 
Plan may be made unless the Administrator has determined that: 

(1) in the interest of sound community planning, it is desirable 
that the urban renewal area be planned for urban renewal purposes 
in its entirety; 

(2) the local public agency proposes to undertake promptly an 
urban renewal project embracing at least ten per centum of such area, 
upon completion of the General Neighborhood Renewal Plan and 
the preparation of an urban renewal plan for such project; and 

“(3) the governing body of the locality has by resolution or 
ordinance (i) approved the undertaking of the General Neighborhood 
Renewal Plan and the submission of an application for such advance 
and (ii) represented that such plan will be used to the fullest extent 


Feasible as a guide for the provision of public improvements in such 
area and that the plan will be considered in formulating codes and 
other regulatory measures affecting property in the area and in 
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undertaking other local governmental activities pertaining to the 

development, redevelopment, rehabilitation, and conservation of the 

area. 
The contract for any such advance of funds for a General Neighborhood 
Renewal Plan shall be made upon the condition that such advance shall be 
repaid, with interest at not less than the applicable going Federal rate, 
out of any moneys which become available to the local public agency for the 
undertaking of the first urban renewal project in such area: Provided, 
That in the event of the undertaking of any other project or projects in 
such area an appropriate allocation of the amount of the advance, with 
interest, may be effected to the end that each such project may bear its 
proper allocable part, as determined by the Administrator, of the cost of 
the General Neighborhood Renewal Plan. As used herein, a General 
Neighborhood Renewal Plan means a preliminary plan (conforming, 
in the determination of the governing body of the locality, to the general 
plan of the locality as a whole and to the workable program of the com- 
munity meeting the requirements of section 101) which outlines the urban 
renewal activities proposed for the area involved, provides a framework 
for the preparation of urban renewal plans and indicates generally, 
to the extent feasible in preliminary planning, the land uses, population 
density, building coverage, prospective requirements for rehabilitation 
and improvement of property, and any portions of the area contemplated 
for clearance and redevelopment.” 

(b) Section 102 (d) of such Act is further amended by striking out 
“The Administrator may make advances of funds to local public agencies 
for” and inserting in lieu thereof ‘The Administrator may make advances 
of funds to local public agencies for surveys of urban areas to determine 
whether the undertaking of urban renewal projects therein may be feasible 
and for’’. 

Sec. 804. Section 106 (e) of the Housing Act of 1949 is amended 
by striking out “$70,000,000” and inserting in lieu thereof “$100,000 ,000"’. 

Sec. 805. Section 106 of such Act is further amended by adding at the 
end thereof the following new subsection: 

“(f) (1) Notwithstanding any other provision of this title, an urban 
renewal project respecting which a contract for a capital grant is executed 
under this title may include the making of relocation payments (as defined 
in paragraph (2)); and such contract shall provide that the capital grant 
otherwise payable under this title shall be increased by an amount equal 
to such relocation payments and that no part of the amount of such reloca- 
tion payments shall be required to be contributed as part of the local 
grant-in-aid. 

**(2) As used in this subsection, the term ‘relocation payments’ means 
payments by a local public agency, in connection with a project, to indi- 
viduals, families, and business concerns for their reasonable and necessary 
moving expenses and any actual direct losses of property except goodwill 
or profit (which are incurred on and after the date of the enactment of 
the Housing Act of 1956, and for which reimbursement or compensation 
is not otherwise made) resulting from their displacement by an urban 
renewal project included in an urban renewal area respecting which 
a contract for capital grant has been executed under this title. Such pay- 
ments shall be made subject to such rules and regulations prescribed by 
the Administrator as are in effect on the date of execution of the contract 
for capital grant (or the date on which the contract is amended pursuant 
to paragraph (8)), and shall not exceed $100 in the case of an individual 
or family, or $2,000 in the case of a business concern. 
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“(3) Any contract with a local public agency which was executed under 
this title before the date of the enactment a the Housing Act of 1956 may 
be amended to provide for payments under this subsection for expenses 
and losses incurred on or after such date.” 

Sec. 3806. Section 104 of such Act is amended to read as follows: 


‘* REQUIREMENTS FOR LOCAL GRANTS-IN-AID 


“Sec. 104. Every contract for capital grants under this title shall 
require local grants-in-aid in connection with the project involved. Such 
local grants-in-aid, together with the local grants-in-aid to be provided in 
connection with all other projects of the local public agency on which 
contracts for capital grants have theretofore been made, shall not be 
required in excess of one-third of the aggregate net project costs of all 
projects of the local public agency on which contracts for capital grants 
have been made.” 

Sec. 307. (a) Title I of the Housing Act of 1949 is amended by add- 
ing at the end thereof the following new section: 


*€ DISASTER AREAS 


“Sec. 111. Where the local governing body certifies, and the Adminis- 
trator finds, that an urban area is in need of redevelopment or rehabili- 
tation as a result of a flood, fire, hurricane, earthquake, storm, or other 
catastrophe which the President, pursuant to section 2 (a) of the Act en- 
titled ‘An Act to authorize Federal assistance to States and local govern- 
ments in major disasters, and for other purposes’ (Public Law 875, 
Eighty-first Congress, approved September 30, 1950), as amended, has 
determined to be a major disaster, the Administrator is authorized to ezx- 
tend financial assistance under this title for an urban renewal project 
with respect to such area without regard to the following: 

““(1) the ‘workable program’ requirement in section 101 (c), ex- 
cept that any contract for temporary loan or capital grant pursuant 
to this section shall obligate the local public agency to comply with 
the ‘workable program’ requirement in section 101 (c) by a future 
date determined to be reasonable by the Administrator and specified 
in such contract; 

(2) the requirements in section 105 (a) (iti) and section 110 (6) 
(1) that the urban renewal plan conform to a general plan of the 
locality as a whole and to the workable program referred to in section 
101 (ce); 

““(3) the ‘relocation’ requirements in section 105 (ec): Provided, 
That the Administrator finds that the local public agency has pre- 
sented a plan for the encouragement, to the maximum extent feasible, 
of the provision of dwellings suitable for the needs of families dis- 
placed by the catustrophe or by redevelopment or rehabivitation 
activities; 

(4) the ‘public hearing’ requirement in section 105 (d); 

“(5) the requirements in sections 102 and 110 that the urban 
renewal area be a slum area or a blighted, deteriorated, or deterio- 


rating area; and 

(6) the requirements in section 110 with respect to the predomi- 
nantly residential character or predominantly residential re-use of 
urban renewal areas, 
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In the preparation of the urban renewal plan with respect to a project 
aided under this section, the local public agency shall qwe due regard to 
the removal or relocation of dwellings from the site of recurring floods or 
other recurring catastrophes in the project area.” 

(b) Subparagraph (A) of section 220 (d) (1) of the National Housing 
Act is cninted to read as follows: 

““(A) be located in (i) the area of a slum clearance and urban 
redevelopment project covered by a Federal-aid contract executed or 
a prior approval granted, pursuant to title I of the Housing Act of 
1949 before the effective date of the Housing Act of 1954, or (ii) an 
urban renewal area (as defined in title 7 of the Housing Act of 
1949, as amended) in a community respecting which the Housing and 
Home Finance Administrator has made the certification to the Com- 
missioner provided for by section 101 (c) of the Housing Act of 1949, 
as amended, or (iii) the area of an urban renewal project assisted 
under section 111 of the Housing Act of 1949, as amended: Pro- 
vided, That, in the case of an area within the purview of clause 
(i) or (ii) of this subparagraph, a redevelopment plan or an urban 
renewal plan (as defined in title I of the Housing Act of 1949, as 
amended), as the case may be, has been approved for such area by 
the governing body of the locality involved and by the Housing and 
Home Finance Administrator, and the Administrator has certified 
to the Commissioner that such plan conforms to a general plan for 
the locality as a whole and that there exist the necessary authority 
and financial capacity to assure the completion of such redevelop- 
ment or urban renewal plan: And provided further, That, in the 
case of an area within the purview of clause (iii) of this subpara- 
graph, an urban renewal plan (as required for projects assisted 
under such section 111) has been approved for such area by such 

overning body and by the Administrator, and the Administrator 

certified to the Commissioner that such plan conforms to definite 
local objectives respecting appropriate land uses, improved traffic, 
public transportation, public utilities, recreational and community 
facilities, and other public improvements, and that there exist the neces- 
sary authority and financial capacity to assure the completion of 
such urban renewal plan, and’’. 

(c) Section 221 (a) of the National Housing Act is amended— 

(1) by adding immediately before the period at the end of the first 
sentence a comma and the following: “or (3) there is being carried 
out an urban renewal project assisted under section 111 of the Housing 
Act of 1949, as amended”’ ; and 

(2) by striking out ‘clause (2)’ each place it appears in the last 
proviso and inserting in lieu thereof ‘clause (2) or (3)”’. 

(d) The second sentence of section 701 of the Housing Act of 1954 is 
amended to read as follows: ‘‘The Adminisirator is further authorized to 
make planning grants for similar planning work (1) in metropolitan and 
regional areas to official State, metropolitan, or regional planning agencies 
empowered under State or local laws to perform such planning; (2) to 
cities, other municipalities, and counties having a population of twenty- 
Jive thousand or more according to the latest decennial census which have 
suffered substantial damage as a result of a flood, fire, hurricane, earth- 

e, storm, or other catastrophe which the President, pursuant to section 
2 (a) of the Act entitled ‘An Act to authorize Federal assistance to States 
and local governments in major disasters, and for other purposes’ (Public 
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Law 875, Eighty-first Congress, approved September 30, 1950), as 
amended, has determined to be a major disaster; and (8) to State planning 
agencies, to be used for the provision of planning assistance to the cities, 
other municipalities, and counties referred to in clause (2) hereof.” 
Sec. 308. The last sentence of section 701 of the Housing Act of 1954 
is amended by striking out “$5,000,000” and inserting in lieu thereof 


“$10,000,000”. 
TITLE IV—PUBLIC HOUSING 


LOW-RENT PUBLIC HOUSING 


Sec. 401. (a) Subsection (i) of section 10 of the United States Housing 
Act of 1937 is amended effective Auqust 1. 1956, to read as follows: 

“(2) Notwithstanding any other provision of law, the Authority may 
enter into new contracts for loans and annual contributions after July 
31, 1956, for not more than thrity-five thousand additional dwelling units 
which amount shall be increased by thirty-five thousand additional, 
dwelling units on July 1, 1957, and may enter into only such new con- 
tracts for preliminary loans in respect thereto as are consistent with 
the number of dwelling units for which contracts for annual contributions 
may be entered into hereunder: Provided, That the authority to enter into 
new contracts for annual contributions with respect to each such thirty- 
five thousand additional dwelling units shall terminate two years after 
the first date on which such authority may be exercised under the foregoing 
provisions of this subsection: Provided further, That any balance of the 
authorization provided by this subsection, as amended by section 108 (b) 
of the Housing Amendments of 1955, not utilized by July 31, 1956, 
shall be available in any succeeding year: Provided further, That no such 
new contract for annual contributions for additional units shall be 
entered into except with respect to low-rent housing for a locality respecting 
which the Housing and Home Finance Administrator has made the 
determination and certification relating to a workable program as pre- 
scribed in section 101 (c) of the Housing Act of 1949, as amended: And 
provided further, That no new contracts for loans and annual contribu- 
tions for additional dwelling units in excess of the number authorized in 
this sentence shall be entered into unless authorized by the Congress.” 

(b) Clause (2) of the third proviso appearing in that part of the Inde- 
pendent Uffices Appropriation Act, 1953, which is captioned “ Annual 
contributions: under the heading “PUBLIC HOUSING ADMINISTRATION” 
is repealed. 

Sec. 402. Section 101 (c) of title I of the Housing Act of 1949, as 
amended, is amended by inserting the following after the first comma there- 
in: “or for annual contributions or capital grants pursuant to the United 
States Housing Act of 1937, as amended, for any project or projects not 
constructed or covered by a contract for annual contributions prior to 
August 1, 1956,”’. 

Sec. 403. Subsection (d) of section 21 of the United States Housing 
Aet of 1937 is amended by striking out the figure “10” in both places ut 
appears and inserting in lieu thereof the figure “15”’. 


HOUSING FOR THE ELDERLY 


Sec. 404. (a) Paragraph (2) of section 2 of the United States Housing 
Act of 1937 is amended by adding at the thereot the following: ‘‘The 
term ‘families’ means families consisting of two or more persons, a single 
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person sixty-five years of age or over, or the remaining member of a tenant 
family. The term ‘elderly families’ means families the head of which 
(or his spouse) is sixty-five years of age or over.” 

(b) Section 10 of such Act is amended by adding at the end thereof the 
following new subsection: 

““(m) For the purpose of increasing the supply of low-rent housing 
for elderly families, the Auhority may assist the construction of new 
housing or the remodeling of existing housing in order to provide accom- 
modations designed specifically for such families. Notwithstanding the 
provisions of subsection 10 (g), any public housing agency, in respect to 
dwelling units suitable to the needs of elderly families, may extend a prior 
preference to such families and may waive the provisions of clause (ii) 
of section 15 (8) (b) with respect to such units: Provided, That, as 
pated such families, the ‘First’ preference in subsection 10 (g) shall 

p y they 

te) Section 15 (5) of such Act is amended by inserting after the word 
** Alaska’’ the following: ‘or $2,250 in the case of accommodations designed 
specifically for elderly families’. 
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FARM-LABOR CAMPS 


Sec. 405. Section 12 (f) of the United States Housing Act of 19357 is 
amended by adding at the end thereof the following: ‘Notwithstanding 
any other provision of law, upon the filing of a request therefor within 
eighteen months after the date of the enactment of this sentence, the Au- 
thority shall relinquish, transfer, and convey, without monetary con- 
sideration all of its rights, title, and interest in and with respect to any 
such project or any part thereof (including such land as is determined 
by the Authority to be reasonably necessary to the operation of such 
project, and including contractual rights to revenues, reserves, and other 
proceeds therefrom), (1) in the case of any State other than Florida, to 
any public housing agency whose area of operation includes the project, 
upon a finding and certification by the public housing agency (which 
shall be conclusive upon the Authority) that the project is needed to house 
persons and families of low income and that preference for occupancy 
in the project will be gwen first to low-income agricultural workers and 
their families and second to other low-income persons and their familics; 
and (2) in the case of Florida, to any public housing agency in the State 
whenever, under the laws of the State, such agency (A) is authorized to 
acquire and operate such project, (B) is required to give preference for 
occupancy in such project, first, to low-income agricultural workers and 
their families, and second, to other low-income persons and their families, 
(C) is required, in the event of the disposition of such project by sale or 
otherwise, to use the proceeds thereof and any available accumulated 
earnings to construct facilities (which shall be subject to the same pref- 
erences as those specified in clause (B)) for occupancy by low-income 
agricultural workers and their families in the same area, and (D) is 
required, so long as it continues to own or operate such project, to have 
on its managing board one or more members whose principal occupation 
is farming. Upon the relinquishment and transfer of any such project 
it shall cease to be a low-rent project within the meaning of this Act, 
and the Authority shall have no further jurisdiction over it, except that 
in any conveyance under the preceding sentence the Authority may reserve 
to the United States any mineral rights of whatsoever nature upon, in, 
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or under the property, including such rights of access to and the use of 
such parts of the surface of the property as may be necessary for mining 
and saving the minerals. Any project, or part thereof not relinquished 
and conveyed pursuant to this Subanon or under a contract for disposal 
pursuant to this subsection within eighteen months after the date of the 
enactment of this sentence shall be disposed of by the Authority pursuant 
to subsection (e) of section 13 of this Act, notwithstanding the parenthetical 
clause in such subsection.”. 


DISPOSITION OF DEFENSE HOUSING 


Src. 406. (a) Notwithstanding the provisions of any other law, there 
are hereby transferred to the jurisdiction of the Department of Defense, 
effective on the first day of the month following enactment of the Housing 
Act of 1956, all right, title, and interest, including contractual rights and 
obligations and any reversionary interest, held by the Federal Government 
in and with resp:ct to all real and personal property comprising the follow- 
ing housing projects: 


Project Numbered: Location 

BimeI DE. osc Sa ee ae ee Ozark, Alavama, 

BI Bet i iciscivadaccgumuaeana Ozark, Alabama, 

SE EY 5 FG RPE Pare renee ee 5, ote nw Foley, Alabama, 

Wigs oe cans cu caret nee nae Foley, Alabama, 

Bie POR so. c aus salusssoeec oe k Yuma, Arizona, 

MRI SSDS sooo ees cle eo ak Yuma, Arizona. 

PR OM SY I re ere eearastas: keen Flagstaff, Arizona. 

BSE ES 8) Cele REI Ne Di age pe ea Oceanside, California. 

Cer tres oc ck eee ace bene Oceanside, California, 
CABO! io Roo ec Miramar, California. 
GCARABDE vin cc aes eae San Ysidro, California, 

Pet 8 SS 7 ERR eee ie RPE Ee TES Barstow, California, 
STI ooo Sieh cae nae acimatacae Barstow, California, 
Ce 6 oa ceanccn cium su asewes Barstow, California. 
CABHMODT Bootes Twentynine Palms, California; 
COLOGH GL occas teens keceas Colorado Springs, Colorado, 
IE is ics wien i) eka oni ada Green Cove Springs, Florida, 
PY OSS 3) BERS eR ear eden SS Seca Milton, Florida. 

Pi Gees... oo. nak oa ewkbee Pensacola, Florida, 

Pi ae0G EOS a SSS Pensacola, Florida, 

aT Db 2 an Scud ocd aesignn Hinesville, Georgia. 

a MM I ea ao ig ick te aaa a si Hutchinson, Kansas, 

DP SY tS Raa ae areata A BotgeLe Sabet Brunswick, Maine. 

sR gk GU aR api Rai ghee saat Bel BUS SLE eames Bainbridge, Marylard. 
ROIS 8 is 5 A eS Waynesville, Missour:. 
BABB is 5 is ck edhe see Sa Waynesville, Missouri. 
OPA i ee ea a ae Waynesville, Missourt. 
PPO EAE oo com ices costks ss cin noosa en Waynesville, Missourt. 

TEV Po aS ee ee Fallon, Nevada. 

NOAAD 1 isk SE Ee Camp LeJune, North Carolna. 
NEO hs is cdwcricin eneac btttedaniok Camp LeJune, North Caro! na. 
| Soe F 2 SRR rags Eee ee Elizabeth City, North Carol.na. 
MRieeeL cca wk cus + kana ae Portsmouth, Rhode Island. 
2 ap £1 EE I a AS Tg Veg Se See Portsmouth, Rhode Island. 
TAM on awe 6h es ae Kingsville, Texas, 

DRE PDA fi oS tainiiwns a kiwis ee Hondo, Texas. 

tf C80 bh; BIRT RNS Aen SP tbe ae Beeville, Texas. 

TASS ch woke eteoueueeanuene Beeville, Texas. 

THAOCO! Bich a aa enveewenwe Mission, Teras. 

VANEDA: book. ee ee Quantico, Virginia, 
VAIO sin vicinisnien wits lah caine asghatans Yorktown, Virginia. 
We ad oc Kuh mone cmpla eee Yorktown, Virginia. 
VAIO oe cL US e ues eeee eee Williamsburg, Virginia. 
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The provisions of title III of the Defense Housing and Community 
Facilities and Services Act of 1951, as amended, and of the Act entitled 
“An Act to expedite the provision of housing in connection with national 
defense, and for other purposes’’, approved October 14, 1940, as amended, 
shall not apply to any property transferred hereunder and, except as 
otherwise provided herein, the laws relating to similar property of the 
Department of Defense shall be applicable to the property transferred. 
The Department of Defense is oudhorited to utilize any revenues derived 
from the property transferred hereunder, after its transfer, for the mainte- 
nance, operation, improvement, and liquidation of such property and for 
administrative expenses in connection therewith. There is hereby trans- 
ferred to the Department 4 the Navy out of the fund entitled “Office of the 
Administrator revolving fund (liquidating programs)”’ established in the 
Office of the Administrator, Housing and Home Finance Agency, under 
title II of the Independent Offices Appropriation Act, 1955 (68 Stat. 
272, 295), as amended, $375,000 to be available until expended for repair 
and rehabilitation of such property by the Navy. 

(6) Notwithstanding the provisions of this or any other law, any housing 
constructed or acquired under the provisions of title III of the Defense 
Housing and Community Facilities and Services Act of 1951, as amended, 
which is not transferred under the provisions of subsection (a) hereof shall, 
as expeditiously as possible, but not later than June 30, 1957, be disposed 
of on a competitive bid basis to the highest responsible bidder upon such 
terms and after such public advertisement as the Housing and Home 
Finance Administrator may deem in the public interest; except that the 
Administrator may reject any bid which he deems less than the fair market 
value of the property and may thereafter dispose of the property by 
negotiation: Provided, That the third proviso in section 302 (b) of such 
Act shall be applicable to housing disposed of under iis subsection, 
except that project numbered IDA-2D1 at Cobalt, Idaho, shall be sold 
only for use on the site. 

(c) The Housing and Home Finance Administrator is hereby directed 
to convey (pursuant to the provisions of section 606 of the Act entitled 
“An Act to expedite the provision of housing in connection with national 
defense, and for other purposes’’, approved October 14, 1940, as amended): 
(1) Housing project numhered RI-87018 to the Housing Authority of 
the City of Newport, Rhode Island: Provided, That, notwithstanding the 
provisions of that section or of any other law, the agreement required by 
that section shall permit the use of the project in whole or in part for the 
housing of miluary personnel without regard to their income, and shall 
require the Authority, in selecting tenants, to give a first preference in 
respect of three hundred and sixty dwelling units to such military per- 
sonnel as the Secretary of Defense or his designee prescribes for three 
years after the date of conveyance and to give thirty days’ advance notice 
of available vacancies to such designee, and (2) housing projects numbered 
PA-36011 and PA-36012 to the Housing Authority of Philadelphia, 
Pennsylvania: Provided, That notwithstanding the provisions of that 
section or of any other law, the agreement required by that section shall 
permit the use of the projects in whole or in part for the housing of mili- 
tary personnel without regard to their income, and shall require the 
Authority, in selecting tenants, to give a first preference in respect of 
seven hundred dwelling units to ech military personnel as the Secretary 
of Defense or his designee prescribes for three years after the date of 
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conveyance and to give thirty days’ advance notice of available vacancies 
to such designee. 

Sec. 407. (a) The Act entitled “An Act to expedite the provision of 
housing in connection with national defense, and for other purposes’’, 
approved October 14, 1940, as amended, is amended by séhine at the 
end thereof the following new section 614: 

“Src. 614. (a) Notwithstanding the provisions of this or any other 
law, (1) any housing to be sold on-site determined by the Administrator 
to be permanent, located on lands owned by the United States and under 
the jurisdiction of the Administrator, which is not relinquished, trans- 
ferred, under contract of sale, sold, or otherwise disposed of by the Ad- 
ministrator under other provisions of this Act or under the provisions of 
other law by January 1, 1957, except housing which is determined by 
the Administrator by that date to be suitable for sale in accordance with 
section 607 (b) of this Act; and (2) any permanent housing to be sold 
off-site which is not relinquished, transferred, under contract of sale, 
sold, or otherwise disposed of prior to the effective date of this section 
shall be disposed of, as expeditiously as possible, on a competitive basis 
to the highest responsible bidder wpon such terms and after such public 
advertisement as the Administrator may deem in the public interest; 
except that the Administrator may reject any bid which he deems less 
than the fair market value of the property and may thereafter dispose of 
the property by negotiation. 

*(b) Notwithstanding the provisions of this or any other law, all 
contracts entered into after the enactment of this section for the sale, 
transfer, or other disposal of housing (other than housing subject wo the 
provisions of section 607 (b) of this Act) determined by the Administrator 
to be permanent, except contracts entered into pursuant to subsection 
(a) hereof, shall require that if title does not pass to the nurchaser by 
April 1, 1957 (or within sixty days thereafter if such time is necessary 
to cure defects in title in accordance with the provisions of the contract), 
the rights of the purchaser shall terminate and thereafter the housing shall 
be sold under the provisions of subsection (a) hereof. For the purposes 
of this subsection, title shall be considered to have passed upon the execution 
of a conditional sales contract. 

“‘(c) The dates set forth in subsections (a) and (b) of this section shall 
— be subject to change by virtue of the provisions of section 611 of this 

ae 

(6) Notwithstanding any other provision of law, the Housing and 
Home Finance Administrator is authorized to sell and convey, at fair 
market value as determined by him on the basis of an appraisal made by 
an independent real-estate expert, to the city of Alexandria, Virginia, 
or to the Alexandria Redevelopment and Housing Authority, or to any 
agency or corporation established or sponsored in the public interest by 
such city, all of the right, title, and interest of the United States in and 
to the Chinquapin Village housing project, VA-44131, located in Alez- 
andria, Virginia. Any sale we to this authorization shall be made 
within siz months after the of the enactment of this subsection and 


shall be on such terms and conditions as the Administrator shall determine. 

(c) Notwithstanding any other provision of law, the Housing and 
Home Finance Administrator is authorized and directed to sell and 
convey to the city of Euclid, Ohio, for a total price of $6,125,000, all of 
‘the right, title, and interest of the United States in and to the housing 
projects known as Euclid Homes (OH-33074) and Lakeshore Village 
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(OH-33071) located in Euclid, Ohio. The purchase price shall be 
secured by a mortgage which need not be a general obligation of such city, 
and shall be paid in e annual installments within twenty years from 
the date of sale with the right of ene of all or any part thereof. 
No downpayment shall be required, and the unpaid Silehacs shall 
bear interest at the rate of 4% per centum per annum. The Administrator 
may impose such other terms and conditions as he may deem necessary 
or desirable, including a requirement that any net revenues be applied 
by such city as advance payment on the last maturing installments of the 
purchase price, 

(d) (1) Notwithstanding any other provision of law, the Public Hous- 
ing Commissioner is authorized and directed to sell and convey by quit- 
claim deed to the Georgia Institute of Technology, upon full payment in 
cash of the purchase price determined under paragraph (2), all of the right, 
title, and interest of the United States in and to that real property (in- 
cluding furniture, fixtures, and equipment located on the property on the 
date of the execution of the contract or sale under this subsection), situated 
in Atlanta, Georgia, known as the Techwood Dormitory and more 
particularly described as follows: 

Commencing at the intersection of the south line of North Avenue with 
the east line of Techwood Drive; thence running north 89 degrees 45 
minutes east 94.47 feet along the south line of North Avenue to the east line 
of property formerly owned by Mrs. Emma L. Ellis; thence south 00 
degrees 12.5 minutes east 155.0 feet more or less to the south line of an 
alley formerly known as Linden Alley and the north line of property 
formerly owned by Mildred W. Seydel; thence north 89 degrees 45 minutes 
east along the south line of said alley 170.0 feet more or less to a point 
in the south side of said alley which is distant 100.0 feet westerly from 
the west line of William Street; thence south 00 degrees 12.5 minutes east 
290.0 feet more or less to a point on the south side of the former location of 
Linden Avenue, which point is 100.0 feet more or less west of the west 
line of Williams Street; thence running south 89 degrees 45 minutes west 
281.57 feet more or less along the south side of the former location of 
Linden Avenue to its intersection with the east line of Techwood Drive; 
thence north 00 degrees 02 minutes east 293.88 feet more or less along the 
east line of Techwood Drive; thence north 6 degrees 06 minutes east 
151.98 feet more or less along the east line of Techwood Drive to its inter- 
section with the south line of North Avenue and the point of beginning. 

(2) The purchase price of the property referred to in paragraph (1) 
shall be the fair market value of the land described in such paragraph on 
the date of the execution of the contract of sale under this subsection, as 
determined by the Public Housing Commissioner, excluding for purposes 
of such determination the value of any buildings, furniture, fixtures, and 
equipment located on such land. 

(3) If the property referred to in ph (1) is not sold and con- 
veyed to the Georgia Institute of Technology within six months after the 
date of the enactment of this Act, the Public Housing Commissioner shall 
di of such property at public sale to the highest competitive bidder. 

e) The last proviso of subsection (c) of section 108 of the Housing 
Amendments of 1955 is amended by striking out “12” and inserting in 
liew thereof “24”. 


PAYMENTS IN LIEU OF TAXES 


Sec. 408. Notwithstanding the isions of any other law or any 
contract or rule of law, the Public Teetee Commissioner shall approve 
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payments in lieu of taxes for project fiscal years ending prior to April 1, 
1956, by each of the following local public agencies in the following 


amounts: 
Housing Authority of the City of Houston (Texas), $200,324.82. 


Quincy Housing Authority (Illinois), $12,549.75. 
Housing Authority of the City of Fresno (California), $6,874.13. 
Reading Housing Authority (Pennsylvania) $11,106.59. 
Huntington, West Virginia, Housing Authority (West Virginia), 
$13,049.38. 
i Housing Authority of the City of Los Angeles (California), $104,- 
65.05. 
Housing Authority of the City of Monroe (Louisiana), $1,560.76. 
Housing Authority of the City of Dothan (Alabama), $1,238.46. 
Housing Authority of the City of Sacramento (California), $26,628.29. 
Cincinnati Metropolitan Housing Authority (Ohio), $59,576.64. 
Housing Authority of the City of Tampa (Florida), $22,959.85. 


TITLE V—MILITARY HOUSING 
ARMED SERVICES HOUSING MORTGAGE INSURANCE 


Sec. 501. Section 801 (g) of the National Housing Act is amended to 
read as follows: 

““(q) The term ‘State’ includes the several States, and Alaska, Hawaii, 
Puerto Rico, the District of Columbia, Guam, the Virgin Islands, the 
Canal Zone, and Midway Island.” 

Src. 502. Section 803 (a) of such Act is amended by striking out 
“September 30, 1956”’ and inserting in lieu thereof ‘June 30, 1958"’. 

Sze. 603. Section 803 (a) of such Act is further amended by striking 
out the first proviso and inserting in lieu thereof the following: “: Pro- 
vided, That the aggregate amount of principal obligations of all mortgages 
insured under this title (except mortgages insured pursuant to the pro- 
visions of this title in effect prior to the enactment of the Housing Amend- 
ments of 1955) shall not exceed $2,300,000,000"’. 

Sec. 504. Section 808 (b) (2) of such Act is amended by striking out 
all that follows clause (i) and inserting in lieu thereof the following: 
“and (ii) with the approval of the Commissioner, shall have determined 
that adequate housing is not available for such personnel at reasonable 
rentals within reasonable commuting distance of the installation and 
that the mortgaged property will not, so far as can reasonably be foreseen, 
substantially curtail occupancy in existing housing covered by mortgages 
insured under this Act. The housing accommodations shall comply with 
such standards and conditions as the Commissioner may prescribe to 
establish the acceptability of such property for mortgage insurance, except 
that the certification of the Secretary of Defense or his designee shall (for 
purposes of mortgage insurance wnder this title) be conclusive evidence 
to the Commissioner of the existence of the need for such housing. How- 
ever, if the Commissioner does not concur in the housing needs as certified 
> de Secretary, the Commissioner may require the Secretary to guarantee 
‘the Armed Services Housing Mortgage Insurance Fund against loss with 
respect to the mortgage covering such housing. The Commissioner 
shall report to the Committees on Banking and Currency of the Senate 
_and the House of Representatives each instance in which he has required 
the Secretary to guarantee the Armed Services Housing Mortgage Insur- 
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ance Fund, with reasons therefor. There are hereby authorized to be 
appropriated such sums as may be necessary to provide for payment to 
meet losses arising from such guaranty.” 

F Cac 505. Section 803 (b) (3) (B) of such Act is amended to read as 
ollows: 

“(B) not to exceed an average of $16,500 per family unit for such 
part of such property or project (including ranges, refrigerators, 
shades, screens, and fixtures) as may be attributable to dwelling use: 
Provided, That the replacement cost of the property or project as 
determined by the Commissioner, including the estimated value of 
any usable utilities within the boundaries of the property or project 
where owned by the United States and not provided for out the 
proceeds of the mortgage, shall not exceed an average of $16,500 
per family unit; and’’. 

Sec. 506. (a) Section 803 (b) (3) (C) of such Act is amended by 
striking out “eligible builder of” and inserting in lieu thereof “eligible 
bidder with respect to’’. 

(b) Sections 403 (a) and 408 (b) of the Housing Amendments of 1955 
are amended by striking out “eligible builder’ wherever the term appears 
therein and inserting in lieu thereof “‘eligible bidder’. 

(c) Section 403 (a) of the Housing Amendments of 1955 is amended 
by striking out “the builder” wherever appearing therein and inserting 
in lieu thereof “the mortgagor’’. 

(d) Section 403 (a) of the Housing Amendments of 1955 is amended 
by striking out “with any builder’. 

Sec. 507. Section 403 (a) of the Housing Amendments of 1955 is 
further amended by inserting wmmediately before the last sentence the 
following: ‘“‘Any such contract shall provide for the furnishing by the 
contractor of a performance bond and a payment bond with a surety or 
sureties satisfactory to the Secretary of Defense, or his designee, and the 
furnishing of such bonds shall be deemed a sufficient compliance with 
the provisions of section 1 of the Act of August 24, 1935 (49 Stat. 793), 
and no additional bonds shall be required under such section.” 

Sec. 508. Section 405 of the Housing Amendments of 1955 is amended 
by striking out $9,000,000” and inserting in lieu thereof “$21 ,000,000"’. 

Sec. 509. The second sentence of section 406 of the Housing Amend- 
ments of 1955 is amended by inserting after the colon immediately 
following the first proviso the following: ‘‘ Provided further, That such 
plans, drawings, and specifications, when developed pursuant to arrange- 
ments made under this section after the date of the enactment of the Housing 
Act of 1956, shall follow the principle of modular measure, in order that 
the housing may be built by conventional construction, on-site fabrication, 
factory precutting, factory fabrication, or any combination of these 
construction methods:’’. 

Sec. 510. Title IV of the Housing Amendments of 1955 is amended 
by adding at the end thereof the following new section: 

“Szc. 410. In the construction of housing under the authority of this 
title and title VIII of the National Housing Act, as amended, the max- 
imum limitations on net floor area for each unit shall be the same as the 
net floor area permanent limitations prescribed in the second, third, 
and fourth provisos of section 3 of the Act of June 12, 1948 (62 Stat. 
375), or in section 3 of the Act of June 16, 1948 (62 Stat. 459), other 
than the first, second, and third provisos thereof.” 
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Sec. 511. Section 408 of the Housing Amendments of 1955 is amended 
by adding at the end thereof the following: ‘Nothing contained in the 
provisions of title VIII of the National Housing Act in effect prior to 
August 11, 1955, or any related provision of law, shall be construed 
to exempt from State or local taxes or assessments the interest of a lessee 
from the Federal Government in or with respect to any property covered 
by a mortgage insured under such provisions of title vit : Provided, 
That, no such taxes or assessments (not paid or encumbering such property 
or interest prior to June 15, 1956) on the interest of such lessee shall 
exceed the amount of taxes or assessments on other similar property 
of similar value, less such amount as the Secretary of Defense or his 
designee determines to be equal to (1) any payments made by the Federal 
Government to the local taxing or other public agencies involved with 
respect to such property, plus (2) such amount as may be appropriate 
for any expenditures made by the Federal Government or the lessee for 
the provision or maintenance of streets, sidewalks, curbs, gutters, sewers, 
lighting, snow removal or any other services or facilities which are 
customarily provided by the State, county, city, or other local taring 
authority with respect to such other similar property: And provided 
further, That the provisions of this section shall not a; ply to properties 
leased pursuant to the provisions of section 805 of the National Tlousing 
Act as amended on or after August 11, 1955, which properties shall 
be exempt from State or local taxes or assessments.” 


ACQUISITION OF WHERRY ACT HOUSING 


Sec. 512. Section 404 of the Housing Amendments of 1955 is amended 
to read as follows: 

“Sec. 404. (a) Whenever the Secretary of Defense or his designee deems 
it necessary for the purpose of this title, he may acquire by purchase, 
donation, condemnation, or other means of transfer, any land or (with 
the approval of the Federal Housing Commissioner) any housing financed 
with mortgages insured under the provisions of title VIII of the National 
Housing Act as in effect prior to the enactment of the Housing Amend- 
ments of 1955. The purchase price of any such housing shall not exceed 
the Federal Housing Commissioner’s estimate of the replacement cost of 
such housing and related property (not including the value of any im- 
provements installed or constructed with appropriated funds) as of the 
date of final endorsement for mortgage insurance red by an appropri- 
ate allowance for physical depreciation, as determined by the Secretary 
of Defense or his designee upon the advice of the Commissioner: Provided, 
That in any case where the Secretary or his designee vy gtd a project 
held by the Commissioner, the price paid shall not exceed the face value of 
the debentures (plus accrued interest thereon) which the Commissioner 
issued in acquiring such project. 

“(b) Notwithstanding any provision of subsection (a) to the contrary, 
the Secretary of Defense or his designee shall, in the manner provided vn 
subsection (a), acquire by purchase, donation, or other means of transfer 
or, if the parties cannot agree upon terms for acquisition by such means, 
by condemnation, ~*~ housing cons under the mortgage insurance 
provisions of title VIII of the National Housing Act (as in effect prior 


to the enactment of the Housing Amendments of 1955) which is located 
at or near a military installation where the construction of housing under 
the Armed Services Housing Mortgage Insurance Program has been 
approved by the Secretary. 
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““(c) Condemnation proceedings instituted pursuant to this section shall, 


be conducted in accordance with the provisions of the Act of August 1, 1888 
(25 Stat. 357; 40 U.S. C., sec. 257) as amended, or any other applicable 
Federal statute. Before any such condemnation proceedings are insti- 
tuted, an effort shall be made to acquire the property involved by negotia- 
tion. In any condemnation proceedings instituted pursuant to this sec- 
tion, the court shall not order the party in possession to surrender posses- 
sion. in advance of final judgment unless a declaration of taking has been 
Siled, and a deposit of the amount estimated to be just compensation has 
been made, under the first section of the Act of Feburary 26, 1931 (46 
Stat. 1421), providing for such declarations. Unless title is in dispute. 
the court, upon application, shall promptly pay to the owner at least 75 
per centum of the amount so deposited, but such payment shall be made 
without prejudice to any party to the proceeding. In the event that con- 
demnation proceedings are instituted in accordance with procedures under 
such Act of February 26, 1931, the court shall order that the amount 
deposited shall be paid in a lump sum or over a period not exceeding five 
years in accordance with stipulations executed by the parties in the pro- 
ceedings. In connection with condemnation proceedings which do not 
utilize the procedures under such Act, the Secretary or his designee, after 
final judgment of the court, may pay or agree to pay in a lump sum or, in 
accordance with stipulations executed by the parties to the proceedings, 
over a period not exceeding five years the difference between the outstanding 
principal obligation, plus accrued interest, and the price for the property 
fixed by the court. Gnless such payment is made in a lump sum, the 
unpaid balance thereof shall bear interest at the rate of 4 per centum per 
annum. 

“(d) Property acquired under this section may be occuried, used, and 
improved for the purposes of this section prior to the approval of title by 
the Attorney General as required by section 355 of the Revised Statutes, as 
amended. 

“(e) The Secretary or kis desiqnee may, in the case of any housing 
acquired or to be acquired under this section, make arrangements with the 
morigagee whereby such mortgagee will agree to release and waive all 
requirements of accruals for reserves for replacement, taxes, and hazard 
insurance provided for under the corporate charter and indenture agree- 
ment with respect to such housing, upon the execution of a written agree- 
ment by the Secretary or his designee that the purposes for which such 
reserves and other funds were accrued will be carried out. 

“(f) Any housing ecquired under this section may be (1) assigned 
as public quarters to military personnel and their dependents; or (2) 
leased to military and civilian personnel for oceupancy by them and 
their dependents, upon such terms and conditions as will in the judgment 
of the Secretary of Defense or his designee be in the best interest of the 
United States, without loss to military personnel of their basic allowance 
for quarters or appropriate allotments. Amounts equal to the quarters 
allowances or appropriate allotments of military personnel to whom such 
housing is assigned as lie quarters under clause (1), and the rental 
charges realized under clause (2), shall be deposited in the revolving fund 
created by subsection (q). 

“*(g) re is hereby created a fund which shall be used by the Secretary 
of Defense or his designee as a revolving fund for the purpose of paying 

or housing and related property acquired under this section, paying 
interest, principal, mortgage insurance premiums, and other obligations 
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(except those for maintenance and operation) with respect to such housing, 
and paying expenses incurred in the alteration, improvement, rehabilita- 
tion, and repair of such housing. The amounts and charges referred to 
in the last sentence of subsection (f) of this section, and any savings 
realized in the operation of section 405, shall be deposited in such fund. 
For the purposes of the preceding sentence, the term ‘savings realized in the 
operation of section 405’ means the difference between the amount made 
available for payments under section 405 and the amount actually used 
in making such payments. 

“(h) The Secretary of the Treasury is authorized and directed to 
establish on the books of the Treasury Department the revolving fund 
created pursuant to the authority of this section. To provide capital 
for such fund, there is authorized to be appropriated a sum not to exceed 
$50,000,000 and the Secretary of Defense, with the approval of the 
President, is authorized to transfer from unexpended balances of any 
appropriations of the military departments not carried to the surplus 
fund of the Treasury such sums as may be determined by the Secretary 
of Defense to be necessary to provide adequate capital for the revolving 


Sund,” 
TITLE VI—MISCELLANEOUS 
COLLEGE HOUSING 


Sec. 601. Section 401 (d) of the Housing Act of 1950 is amended by 
striking out “$500,000,000” and inserting in lieu thereof “‘$750,000,000"’. 


RESEARCH 


Src. 602. (a) The Housing and Home Finance Administrator is 
authorized and directed to undertake such programs of investigation, 
analysis, and research as he determines to be necessary and appropriate 
in the exercise of his responsibilities, including the formulation and carry- 
ing out of national housing policies and programs. Without limiting 
such authority, such programs shall develop and supply data and in- 
formation on— 

(1) the housing inventory of the Nation and the production, use, 
and demolition and conversion of residential structures, and such 
other faciors as affect the total supply of housing; 

(2) mortgage market problems; 

(3) the extent to which adequate housing ts available to the low- 
income and middle-income families of the Nation through public 
and private means; 

(4) housing for elderly persons; 

(5) residential design, assembly methods, and materials use in 
relation to cost, utility, and comfort; and 

(6) characteristics of current and prospective housing market 
demand. 

(b) (1) In order to permit the Administrator to carry out the functions 
vested in him by subsection (a) of this section, he is hereby authorized to 
enter into contracts with agencies of State and local governments and 
educational institutions and other nonprofit organizations and into 
working agreements with departments and independent establishments 
and agencies of the Federal Government in accordance with paragraph 
(3) of this subsection: Provided, That the total amount of contracts 
and working agreements shall not exceed $500,000 during the fiscal year 
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1957, which amount shall be increased by further amounts of $1,000,000 
on July 1, 1957, and July 1, 1958, respectively. 

(2) There are hereby authorized to be appropriated out of any money 
in the Treasury not otherwise appropriated such sums as may be necessary 
to carry out the purposes of this section, including administrative expenses 
which are hereby authorized, and amounts necessary to make payments 
pursuant to contracts or working agreements authorized under subsection 
(b) (1) of this section. 

(3) The provisions of the third and fourth sentences of subsection 
(a) of section 301 of the Housing Act of 1948 and of subsection (c) of 
section 502 of such Act shall apply to contracts and appropriations 
pursuant to this section. 

(c) The Administrator may disseminate (without regard to the provi- 
sions of section 306 of the Penalty Mail Act of 1948 (89 U. S. C. 321n)) 
any data or information acquired or held under this section, including 
related data and information otherwise available to the Administrator 
through the operation of the programs and activities of the Housing and 
Home Finance Agency, in such form as he shall determine to be most 
useful to departments, establishments, and agencies of the Federal Govern- 
ment or State or local governments, to industry and to the general public. 

(d) In carrying out the provisions of this section, the Administrator is 
hereby authorized to request and receive such information or data as he 
deems appropriate from private individuals, organizations, and other 
public agencies. Any such information or data shall be used only for 
the purposes for which it is supplied, and no publication shall be made by 
the Administrator whereby the information or data furnished by any 
particular person or establishment can be identified, except with the consent 
of such person or establishment, 

(e) Nothing contained in this section shall limit any authority of the 
Administrator under title III of the Housing Act of 1948, as amended, 
or any other provision of law. 


PUBLIC FACILITY LOANS 


Sec. 603. Title II of the Housing Amendments of 1955 is amended 
by adding at the end thereof the following new section: 

“Sec. 206. As used in this title, the term ‘States’ means the several 
States, the District of Columbia, the Commonwealth of Puerto Rico, and 
the Territories and possessions of the United States.” 


HOME OWNERS’ LOAN ACT OF 1933 


Sec. 604. (a) Section 5 (c) of the Home Owners’ Loan Act of 1933 
is amended by striking out “$2,500” in the proviso at the end of the second 
paragraph and inserting in lieu thereof “$3 ,500"’. 

(b) Section 5 (c) of such Act is further amended by striking out “15 
per centum” in the first sentence and inserting in lieu thereof “20 per 
centum”’, 

HOSPITAL CONSTRUCTION 


Sec. 605. (a) Notwithstanding the provisions of section 104 of the 
Defense Housing and Community Facilities and Services Act of 1951, 
the authority under section 304 of such Act to make loans or grants, or 
other payments to public and nonprofit agencies for the construction of 
hospitals is hereby revived and extended with respect to public and non- 
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profit agencies which have, prior to June 30, 1958, applied under such 
section 304 for such loans or grants, or other payments for the construction 
of hospitals, and have been denied such loans or grants, or other payments 
solely because of the unavailability of funds for such purpose. 

(6) The ay pi granted by this section shall expire June 30, 1958. 
a (c) There is hereby authorized to be appropriated the sum of $5,000,000 
4 for the purposes of this section for each of the fiscal years ending June 30, 
1957, and June 30, 1958. 








FARM HOUSING 


Src. 606. (a) The first sentence of section 511 of the Housing Act of 
19/49 is amended to read as follows: “The Secretary may issue notes and 
other obligations for purchase by the Secretary of the Treasury for the 
purpose of making loans under this title (other than loans under section 
504 (6)). The total principal amount of such notes and obligations issued 
pursuant to this section during the period beginning July 1, 1956, and 
ending June 30, 1961, shall not exceed $450,000,000.” 

(b) Section 512 of such Act is amended to read as follows: 


*€ CONTRIBUTIONS 





“Sec. 512. In connection with loans made pursuant to section 508, the 
Secretary is authorized to make commitments for contributions aggregating 
not to exceed $10,000,000 during the period beginning July 1, 1956, and 
ending June 30, 1961.” 

(c) Clause (b) of section 513 of such Act is amended to read as follows: 
“(b) not to exceed $50,000,000 for grants pursuant to section 504 (a) 
and loans pursuant to section 504 (b) during the period beginning July 1, 
1956, and ending June 30, 1961; and’’. 

(d) This section shall take effect as of July 1, 1956. 

And the Senate agree to the same. 








SERVICEMEN’S READJUSTMENT ACT OF 1944 


Sec. 607. Paragraph (C) of subsection (b) of section 512 of the 
Servicemen’s Readjustment Act of 1944 is amended by striking out 
“1957” and inserting in lieu thereof “1958"’. 
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Managers on the Part of the House. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the Senate 
to the bill CH. R. 11742) to extend and amend laws relating to the 
provision and improvement of housing and the conservation and 
development of urban communities, and for other purposes, submit 
the following statement in explanation of the effect of the action 
agreed upon by the conferees and recommended in the accompanying 
conference report: 

The Senate amendment to the text struck out all of the House 
bill after the enacting clause and inserted a substitute. The House 
recedes from its disagreement to the amendment of the Senate, with 
an amendment which is a substitute for both the House bill and the 
Senate amendment. The essential differences between the House bill 
and the subsiitute agreed to in conference are noted below. 


FHA Titts I—Home Repair Loans 


The House bill contained a provision increasing the maximum term 
of title I single-family home-improvement loans from 3 to 5 years. 
The Senate amendment contained a provision placing discretionary 
authority in the FHA Commissioner to raise the term of such loans 
from 3 to 5 years. The conference substitute conforms to the Senate 
amendment. 


FHA Tirtz Il—Home Morteace Insurance 


The House bill contained a provision increasing the permissible 
loan-to-value ratio for builder-mortgagors from 85 to 90 percent of 
the amount permitted for owner-occupant mortgagor. The Senate 
amendment did not contain this provision and neither does the 
conference substitute. 


FHA COOPERATIVE HOUSING 


The House bill contained a provision permitting a regular FHA 
housing project, insured under section 207 of the National Housing 
Act, to be converted to a cooperative housing project, if the intention 
to convert such project to a cooperative project was stated by the 
applicant at the beginning of the project. No such provision was 
included in the Senate amendment. The conference substitute 
includes a provision in lieu of that contained in the House bill under 
which a sponsor of a cooperative could obtain a commitment for a 
loan up to 85 percent of the replacement cost and proceed with con- 
struction before the prospective cooperative has been formed. The 
sponsor would certify intent to sell to a cooperative ance completion. 

ntil he sells the project, he would be regulated by FHA, as to rents, 


capital structure, and rate of return. To prevent possible abuse of 
this financing device, the substitute would deny further use of this 
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special commitment feature in the event the sponsor fails to sell to a 
cooperative. In all cases the sponsor would be subject to the cost 
certification requirement of section 227 of the National Housing Act. 


FHA Tirtz ViII—Muirary Hovsine 


The House bill provided for extension of the military housing pro- 
gram for a period: of 3 years to September 30, 1959. The Senate 
amendment only provided for an extension of this program to Decem- 
ber 31, 1957. The conference substitute provides for extension to 
June 30, 1958. 

The House bill provided for an increase in the FHA insvrance 
authorization for military housing projects from the present au- 
thorized amount of $1,363,500,000 to $2,475,000,000. The Senate 
amendment provided for an increase in this authorization to $2,300,- 
000,000, and this amount is retained in the conference substitute. 

Both the House bill and the Senate amendment contained provisions 
requiring the FHA Commissioner to approve Defense Department 
determinations that new military housing needed would not sub- 
stantially curtail occupancy of certain existing housing accommoda- 
tions. The House bill provision, however, was more limited in its 
application in that if the project was to house personnel who are 
required to reside in public quarters then the approval of the FHA 
Commissioner regarding curtailment of occupancy in other projects 
was not required. The conference substitute includes the provision 
of the Senate amendment. 

Under the House bill, the cost of housing under the FHA military 
housing program was limited to an average of $16,500 per unit for 
each project. The Senate bill provided that such average could not 
exceed $15,000 per project and set a servicewide per unit average 
of $14,250, including equipment. The conference substitute retains 
the House provision of a $16,500 average unit cost per project but 
includes the language of the Senate substitute making clear that 
equipment such as ranges, refrigerators, shades, screens and fixtures, 
are items of cost which must be included in the maximum average 
cost of $16,500 per unit. 

Both the House bill and the Senate amendment contained provisions 
requiring that military housing plans follow the principle of modular 
measure. In order that prefabricated as well as conventional construc- 
tion might be employed. The conference substitute retains the 
language of the House bill, with an amendment to make it clear that 
the provision applies on a prospective rather than a retroactive basis. 


ACQUISITION OF “WHERRY ACT’ HOUSING 


The House bill contained a provision directing the Secretary of 
Defense to acquire, operate, and improve the housing included in the 
so-called Wherry Act projects. These are projects which were con- 
structed under the FHA title VIII military mortgage insurance 
program as it existed prior to the revision made by the Housing 
Amendments of 1955. The House provision included a purchase-price 
formula under which the value would not exceed the FHA estimate 
of replacement cost at time of insurance, adjusted to current cost 
levels, minus allowance for depreciation. Provision was made, how- 
ever, that if the project actually cost less than the original mortgage 
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amount or if the buyer or seller could not agree on price, then con- 
demnation proceedings had to be started for acquisition of the project. 
A $50,000,000 revolving fund was authori for such purchases 
and could also be used for meeting debt service, alterations, and 
improvements. The Senate amendment did not include a similar 
provision. 

The conference substitute includes a Wherry Act acquisition provi- 
sion which coordinates it with an acquisition provision included in 
legislation just enacted by. the Congress relating to construction at 
military installations (H. R. 12270). Under that bill there is permis- 
sive authority for the Secretary of Defense to acquire the existing 
Wherry Act projects by purchase, donation, condemnation, or other 
means of transfer. In negotiating for such oa the purchase 
price of any such housing shall not exceed the eleenl Housing Com- 
missioner’s estimate. of the replacement cost of such housing and 
related property (not including the value of any improvements in- 
stalled or constructed with appropriated funds) as of the date of final 
endorsement for mortgage insurance reduced by an appropriate 
allowance for physical depreciation, as determined by the Secretary of 
Defense or his designee upon the advice of the Commissioner. The 
conference substitute does not disturb this provision of the military 
construction bill except with respect to Wherry Act projects located 
at or near an installation where new FHA title VIII military housing 
projects are programed. In such cases the Secretary of Defense is 
required to proceed to negotiate for acquisition of such Wherry Act 
projects and, in the event of failure to acquire through negotiation, 
to institute proceedings for acquisition of the projects through con- 
demnation. It is the intention of the conferees that where FHA title 
VIII projects are programed under the authority provided by the 
Housing Amendments of 1955 the Department of Defense shall ac- 
quire existing Wherry Act projects. 
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Apvisory CoMMITTEE ON ExLprer.ty Hovsinc 


The Senate amendment contained a provision requiring the Housing 
and Home Finance Agency to establish an advisory committee on 
matters relating to housing for the elderly. The House bill contained 
no comparable provision. The conference substitute retains this pro- 
vision of the Senate amendment. " 
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Freperat NationaL MortcaGe ASsociaTION 


The Senate amendment contained a provision which was not 
included in the House bill under which the Federal National Mortgage 
Association would be required to pay par for all mortgages purchased 
under its special assistance mortgage-purchase program. The con- 
ference substitute includes a provision under which special assistance 
mortgages purchased by the ciation must be purchased at a price 
md not less than 99 for a period of 1 year after the date of enactment of 
this act. 


Stum CLEARANCE AND URBAN RENEWAL 
The Senate amendment contained a provision rewriting the section 


of the Housing Act of 1949 relating to requirements of local grants-in- 
aid in connection with slum clearance projects. It was provided 


90016°—57 H. Rept., 84-2, vol. 5——61 
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“such local grants-in-aid, together with local grants-in-aid to be pro- 
vided in connection with all other projects of the local public agenc 
on which contracts for capital grants have heretofore been made, shall 
not be required in excess of one-third of the aggregate net project 
costs of all projects of the local public agency on which contracts for 
capital grants have been made.” It is the understanding of the com- 
mittee of conference that under the language of this provision the 
agency may continue its present pooling arrangement with respect to 
such local grants-in-aid. In this connection the committee of confer- 
ence expresses agreement on the discussion of this subject appearin 
on pages 31 and 32 of House Report No. 2363, 84th Congress, 2 
session. 


SaLary or Housine AND Home Finance AGgency GENERAL CoUNSEL 


The House bill contained a provision increasing the salary of the 
General Counsel of the Housing and Home Finance Agency to the 
level of the heads of constituent agencies of the Housing and Home 
Finance Agency. No comparable provision was included in the 
Senate amendment and none is contained in the conference substitute. 


VETERANS’ ADMINISTRATION DIRECT-LOAN PROGRAM 


The Senate amendment contained a provision which was not in- 
cluded in the House bill extending both the Veterans’ Administration 
home-loan-guaranty program and the Veterans’ Administration direct 
home-loan program for 1 additional year. Other legislation passed 
by the Congress has provided for a 1-year extension in the Veterans’ 
Administration home-loan-guaranty program but does not include 
extension of the Veterans’ Administration direct home-loan program. 
Accordingly the conference substitute retains only that portion of the 
Senate amendment providing for a 1-year extension in the Veterans’ 
Administration direct home-loan program. 
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847TH CONGRESS HOUSE OF REPRESENTATIVES { Report 
2d Session No. 2959 





FEDERAL FLOOD INSURANCE 





Juty 27, 1956.—Ordered to be printed 





Mr. Spence, from the committee of conference, submitted the following 


CONFERENCE REPORT 


[To accompany 8. 3732] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the House to the bill (S. 3732) to provide 
insurance against flood damage, and for other purposes, having met, 
after full and free conference, have agreed to recommend and do 
recommend to their respective Houses as follows: 

That the Senate recede from its disagreement to the amendment of 
the House and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the House amend- 
ment insert the following: That this Act may be cited as the ‘‘Federal 
Flood Insurance Act of 1956’’. 


FINDINGS AND DECLARATION OF PURPOSE 


Sze. 2. (c) The Congress finds that in the case of recurring natural 
disasters, including recurring floods, insurance protection against indi- 
vidual and public loss is not always practically available through private 
or public sources. With specific reference to insurance against flood 
loss, the Congress finds that insurance against certain losses resulting 
from this peril is not so available. Since preventive and protective means 
and structures against the effects of these disasters can never wholly 
anticipate the geographic inerdence and infinite variety of the destructive 
aspects of these forces, the Congress finds the safeguards of insurance 
are a necessary adjunct of preventive and protective means and structures, 

Inasmuch as these disasters impede interstate and foreign commerce, 
hamper national defense, and cause widespread distress and hardship 
adversely affecting the general welfare, without regard to State boundary 
lines, and in the absence of insurance protection from private or public 
sources, the Congress ought to provide for such protection in the case of 
flood, and study the Feasibility and need for similar programs in the case of 


other forms of natural disaster against which insurance protection is not 
generally and practically available in all geographical areas. 
71006 
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2 EDERAL FLOOD INSURANCE 


(6) (1) It is the purpose of this Act to authorize the establishment y a 
program of Federal insurance and reinsurance against the risks of loss 
resulting from flood as hereinafter defined, and to require a study and re- 
port on insurance and reinsurance against still other nat disaster 
perils to the extent that such insurance or reinsurance is not available on 
— terms and conditions from other publie or private sources; 
a 

(2) It is the further purpose of this Act to encourage see insurance 
companies to write insurance covering the extent of the risks above the limits 
prescribed in section 10 (a) and to provide Federal reinsurance to the ex- 
tent desirable and necessary to carry out this purpose. 

(3) It is the further purpose of this Act to authorize the establishment of 
a program of loans, and a program combining insurance and loans, to 
assist flood victims who have entered into contracts with the Administrator 
under this Act. 


ADMINISTRATION 


Sec. 3. (a) To assist in carrying out the functions, powers, and duties 
vested in him by this Act, the Administrator may appoint a Commissioner, 
and the basic rate of compensation of such position shall be the same as 
the basic rate of compensation established for the Commissioners of the 
constituents of the Housing and Home Finance Agency. 

(6) The provisions of the Government Corporation Control Act, as 
amended, shall apply to the functions vested in the Administrator by this 
Act, to the same extent as applicable to wholly owned Government 
corporations. 

(c) In the performance of, and with respect to, the functions, powers, 
and duties vested in him by this Act, the Administrator, notwithstanding 
the provisions of any other law, shall maintain an integral set of accounts 
which shall be audited annually by the General Accounting Office in 
accordance with the principles and procedures applicable to commercial 
transactions as provided by the Government Corporation Control Act, as 
amended, and no other audit shall be required: Provided, That such 
financial transactions of the Administrator as the issuing of insurance 
policies, the making of reinsurance agreements, and the making and 
guaranteeing of loans, and vouchers approved by the Administrator in 
connection with such financial transactions, shall be final and conclusive 
upon all officers of the Government. 


AUTHORITY TO INSURE AND REINSURE 


Sec. 4. To aid in carrying out the purposes of this Act, the Adminis- 
trator is authorized to provide, upon such terms and conditions (including 
coinsurance requirements) as he may establish, insurance and reinsurance 
against loss resulting from damage to or destruction of real or personal 
property (including property owned by any State or local government) due 
to flood, as hereinafter defined, occurring within the United States: Pro- 
vided, That insurance policies issued under this Act after June 30, 1959, 
shall be issued only with respect to in those which partici- 
pate as provided in section 7 (a) of this Act. 


LOAN CONTRACTS 


Szc. 5. (a) The Administrator is authorized to enter into contracts 
with any persons (not including State and local governments and agencies 
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thereof) to the effect that, in the event of any subsequent loss resulting from 
damage to or destruction of real and personal property due to flood, as 
hereinafter defined, occurring within the United States— 

(1) the Administrator will guarantee any ie or private fi- 
nancing institution against loss of principal and interest unrth respect 
to any loan in an amount not to exceed such subsequent flood loss 
(as modified by subsection (f) of this section, reiating to deductibil- 
ity), which may be made by such institution to any such person in 
connection with such flood loss; and 

(2) to the extent that a loan to finance such flood loss is not avail- 
able from any such institution on reasonable terms, the Adminis- 
trator will make a loan directly to such person in an amount covering 
ail or part (as provided for in the loan contract between the Admin- 
istrator and such person) of the difference between the amount of 
such flood loss (as modified a subsection (f), relating to deduct- 
ibility) and the amount of the loan available from such institution. 

Each such contract shall contain such terms and conditions and require 
from any such person such monetary consideration, as the Administrator 
may prescribe 8 regulation. In issuing such regulations the Admin- 
istrator shall fix such monetary consideration at the lowest practicable 
amount, following generally the same principles as apply under section 
7 (a) with respect to the establishment of fees for insurance. 

(6) Any loan made or guaranteed under this section shall bear interest 
at the rate, as determi by the Administrator, which is prevailing in 
the area where the money loaned is to be used but such rate shall not exceed 
4 per centum per annum on the unpaid principal balance. 

(c) Any Federal Reserve bank, when designated by the Administrator, 
is hereby authorized to act, on behalf of the Administrator, as fiscal agent 
of the United States in guaranteeing loans under this section and in 
otherwise taking action in connection with such guarantees. Such funds 
as may be necessary to enable such bank to carry out any such guarantee 
shall be supplied and disbursed by or under authority of the Administrator 
from the Disaster Loan Fund. Such bank shall not have any responsi- 
bility or accountability except as agent in taking any action in con- 
nection with such guarantees. Each such bank shall be reimbursed by 
the Administrator, from funds appropriated by the Federal Government, 
for all expenses incurred by the bank in acting as agent on behalf of the 
Administrator, including among such expenses, notwithstanding any 
other provision of law, attorneys’ fees and expenses of litigation. 

(d) Action and operations of such banks under authority of subsection 
(c) of this section shall be subject to the supervision of the Administrator 
and subject to such regulations as he may prescribe. The Administrator 
is authorized to prescribe the term and incidental charges for loans guar- 
anteed under ection (c) of this section. The Administrator is further 
authorized to prescribe regulations with respect to the forms and pro- 
cedures (which shall be uniform to the maximum extent practicable) to 
be utilized in connection with such guarantees. 

(e) To the maximum extent practicable, loans under this section shall 
be on a long-term basis in accordance with re ions prescribed by the 
Administrator, if so requested by the person obtaining the loan. 

(f) Loans under this section shall be made only with respect to amounts 
bese ra fas Jirst $500 of the amount of the loss. 

(9) face amount of all loan contracts outstanding under this section 


at any one time shall not exceed $2,000,000,000; but such amount may be 
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increased, with the approval of the President, by not to exceed $500,000,000 
in any one fiscal year. 

(hk) The provisions of sections 8, 9, 10 (a), 10 (b), 12 (6), 12 (e), 
18, 14, 15 (e), 15 (9), 17 (a), 18, 19, 20, 22, and 23 of this Act shall be 
applicable with respect to the loan contract program under this section. 


COMBINATION OF INSURANCE AND LOANS 


Sec. 6. The Administrator is authorized to establish, under such 
regulations as he may prescribe, @ program combining insurance and 
loans in order to provide the greatest variety and amount of protection 
against loss to the greatest number of affected parties in accordance with 
andividual needs. 


ESTIMATED RATES AND FEES 


Sec. 7. (a) The Administrator shall from time to time establish a 
schedule of ‘‘estimated rates’’ for insurance offered under the provisions 
of this Act, which would be adequate, in his judgment, to produce sufficient 
proceeds to pay ail claims for probable losses over a reasonable period of 
years, Such “estimated rates” shall be used as a basis for determining 
the fees to be paid by the persons insured. They shall be based on con- 
sideration of the risks involved and shall be uniform for similar risks 
within a given classification of property. They shall not include any 
loading for administrative expenses of the Federal Government under this 
Act. The Administrator shall establish a schedule of fees to provide 
insurance protection at reasonable costs designed to achieve marketability: 
Provided, That no insurance policy shall be issued for a fee less than 60 
per centum of such “estimated rate”. The Administrator is authorized 
to establish such classifications of fees as he deems necessary to carry out 
the purposes of this Act based on the use of the property to be insured, the 
availability of insurance from private sources covering such property, and 
the ability of the insured to self-insure or reinsure and may establish 
differentials in levels of fees for such classifications: Provided, That all 
such fees shall be uniform for similar risks within a given classification 
of property. Prior to July 1, 1959, the Administrator shall pay into the 

isaster Insurance Fund, hereinafter created, from time to time, an 
amount equal to the difference between the fees charged for insurance 
policies issued and the amount which would have been charged if the 
“‘estimated rates’’ were applied: Provided, That after June 30, 1959, each 
State shall pay from time to time into the Disaster Insurance Fund, an 
amount equal to one-half the difference between the fees charged for in- 
surance policies issued after such date on property in such State, and the 
amount which would have been charged if the ‘estimated rates’’ were 
applied, and the Administrator shall pay into such Fund, from time to 
time, an amount equal to the State’s contribution for each policy issued. 

(b) The Administrator from time to time shall also negotiate with 
insurance companies seeking reinsurance for the ayer of establishing 
fees for reinsurance offered under the provisions of this Act. Such fees 


shall be based on consideration of the risks involved and shall be adequate, 
in the judgment of the Administrator, to produce sufficient proveeds over a 
reasonable period of years to pay all claims for losses. The fees shall not 
inetd Fg Yi for administrative expenses of the Federal Government 
under this Act, 
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PROPERTY AND LOSS LIMITS 


Sec. 8. The Administrator is authorized to provide for the determina- 
tion of types and location of property with respect to which insurance or 
reinsurance shall be made available under this Act, the nature and limits 
of loss or damage in any area (including subdivisions thereof) which 
may be covered by such insurance or reinsurance, and such other matters 
as may be necessary to carry out the purposes of this Act. 


RISK CLASSIFICATION 


Sze. 9. The Administrator may from time to time issue appropriate 
regulations regarding the classification, limitation, and rejection of risks 
assumed by him under authority of this Act. 


POLICY AND PROGRAM LIMITS 


Sec. 10. (a) The outstanding face amount of insurance issued by the 
Administrator under this Act shall not exceed $250,000 per person: 
Provided, That the face amount of such insurance on any dwelling unit 
(including any structures and personal property connected therewith) 
shall not exceed $10,000. 

(6) The Administrator may from time to time issue appropriate 
regulations regarding insurance coverage available to joint owners and 
subsidiary and affiliated corporations as he shall deem advisable to effectu- 
ate the purposes of this Act. 

(c) Hach insurance policy issued by the Administrator shall contain a 
loss-deductible clause relieving him from any liability for paying the first 
$100 of a proved and approved claim for loss, plus 5 per centum of the 
remainder, or such larger amount or percentage as may be specified by the 
Administrator upon issuance of the insurance policy, taking into con- 
sideration the class of risk involved. 

(d) The face amount of insurance policies and reinsurance agreements 
outstanding at any one time under this Act shall not exceed $3 000,009,000 
(which limit may be increased with the approval of the President by furiher 
amounts not to exceed $2,000,000 ,000 in the aggregate if such increave is 
deemed advisable to effectuate the purposes of this Act) minus the ager: yaie 
amount of claims proved and approved under insurance policies and rein- 
surance agreements issued under this Act, but plus fees collected hereunéer 
For the purpose of applying this limitation, the face amount of anv poli 
or agreement shall be deemed to be the original amount minus clainis 
proved and approved thereunder. 


REINSURANCE REGULATORY AUTHORITY 


Sec. 11. (a) The Administrator is authorized to issue such regulations 
regarding reinsurance under this Act as he deems advisable in order to 
carry out the purposes of this Act. 

(6) The premium rate and terms and conditions of any policy reinsured 
under the provisions of this Act shall be subject to approval by the 
Administrator. 

(c) The Administrator shall use his best efforts to encourage private 
insurance companies to undertake the issuance of insurance policies 
covering that portion of the loss in excess of the limits specified in section 
10 (a) of this Act resulting from damage to or destruction of real or per- 
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sonal property due to flood as defined in this Act. The Administrator 
may seek to achieve this end by offering a program of appropriate rein- 
surance within the authority granted him by this Act. 

(d) Wherever practicable, the Administrator may encourage, by offer- 
ing suitable reinsurance subject to the provisions of this Act, the issuance 
by private insurance companies of policies insuring against loss resulting 
from damage to or destruction of real or personal property due to flood. 


NONDUPLICATION OF AVAILABLE INSURANCE 


Sec. 12. (a) No insurance or reinsurance, or loan contract, shall be 
issued under the provisions of this Act covering risks against which 
insurance is available on reasonable terms from other public or private 
sources. 

(6) No insurance or reinsurance shall be issued under the provisions 
of this Act on any property declared by a duly constituted State or local 
zoning authority, or other authorized public Bod , to be in violation of 
State or local flood zoning laws. 

(c) After June 30, 1958, no insurance or reinsurance shall be issued 
under the provisions of this Act in any geographical location unless an 
appropriate public body shall have adopted te shall keep in effect such 
flood zoning restrictions, if any, as may be deemed necessary by the 
Administrator to reduce, within practicable limits, damages from flood 
an such location. 


USE OF OTHER PUBLIC AND PRIVATE FACILITIES 


Sec. 13. (a) In providing insurance or reinsurance under this Act, 
the Administrator shall use to the maximum practicable extent the facilities 
and services of private organizations and persons authorized to engage 
in the insurance business under the laws of any State (including insurance 
companies, agents, brokers, and adjustment organizations); and the 
eon aged may arrange for payment of reasonable compensation 

efor. 

(b) In providing insurance or reinsurance under this Act, the Ad- 
ministrator may use the services of other public agencies, and pay reason- 
able compensation therefor. 

(c) The Administrator may supply, receive from and exchange with 
other agencies of the Federal Government, State, local, and interstate 
commissions or agencies, and private organizations experienced in the 
fields of insurance or reinsurance, such information as may be useful 
in the administration of the programs authorized by this Act. 

(d) In carrying out the functions authorized in this Act, the Adminis- 
trator may consult with other agencies of the Federal Government and 
interstate, State, and local public agencies having responsibilities for land 
use and flood control and for flood zoning and flood-damage prevention 
in order to assure that the insurance and reinsurance programs are con- 
sistent with the programs of such agencies. Where the program of the 
Administrator may affect existing or proposed flood-control works under 
the jurisdiction of agencies of the Federal Government these agencies shall 
cooperate with the Administrator in coordinating their respective pro- 
grams. The Secretary of Agriculture and the Administrator shall co- 
ordinate the administration of their respective programs relating to flood 
insurance and reinsurance for agricultural commodities. 











FEDERAL FLOOD INSURANCE 7 


(e) The Administrator may from time to time consult with representa- 
tives of the various States to the extent deemed necessary by him to effectuate 
the purposes of this Act. 


CLAIMS PAYMENT AND JUDICIAL REVIEW 


Src. 14. (a) Under such regulations as the Administrator may pre- 
scribe, he shall arrange for prompt adjustment and payment of valid 
claims for losses covered by insurance or reinsurance under this Act. 

(6) Upon disallowance of any claim against the Administrator under 
color of any insurance or reinsurance made available under this Act, or 
upon refusal of the claimant to accept the amount allowed upon any such 

im, the claimant may institute an action against the Administrator 
on such claim in the United States district court in which a major portion 
(in terms of value) of the insured property is located. Any such action 
must be begun within one year after the date upon which the claimant 
receives from the Administrator written notice of disallowance or partial 
disallowance of the claim. For the purposes of this section, the Adminis- 
trator may be sued and he shall appoint one or more agents within the 
jurisdiction of each United States district court upon whom service of 
process can be made in any action instituted under this section. Exclu- 
sive jurisdiction is hereby conferred upon all United States district courts 
to hear and determine such actions without regard to the amount in 
controversy. 

FUNDS AND TREASURY BORROWINGS 


Sec. 15. (a) To carry out the purposes of this Act, the Administrator 
is authorized to establish three funds to be known as the (1) Disaster 
re Fund, (2) Disaster Reinsurance Fund, and (8) DisasterLoan 

und, 

(6) Into the Disaster Insurance Fund shall be deposited all insurance 
fees collected by the Administrator for insurance policies issued by him 
under this Act, and the contributions made by the Administrator and the 
respective States in accordance with section 7 (a) of this Act. Into the 
Disaster Reinsurance Fund shall be deposited all fees collected by the 
Administrator in connection with reinsurance made available by him 
under this Act. Into the Disaster Loan Fund shall be deposited amounts 
accruing to the United States in connection with loan contract trans- 
actions. 

(c) Moneys in each of the funds may be invested in obligations of the 
United States or in obligations guaranteed as to principal and interest 
by the United States. Such obligations may be sold and the proceeds 
derived therefrom may be reinvested as above provided if deemed advisable 

the Administrator. .Income from such investment or reinvestment 
8 be deposited in the respective fund from which the investment was 


(d) All salvage proceeds realized by the Administrator in connection 
with insurance made available under this Act shall be deposited in the 
Disaster Insurance Fund; and all salvage proceeds realized by the 
Administrator in connection with reinsurance made available under this 
Act shall be deposited in the Disaster Reinsurance Fund. 

(e) The Administrator is authorized to issue to the Secretary of the 
Treasury from time to time and have outstanding at any one time, in an 
amount not exceeding $500,000,000 (or such greater amount as may be 
approved by the President) notes or other obligations in such forms and 
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denominations, bearing such maturities, and subject to such terms and 
conditions as may be prescribed by the Administrator, with the — 
of the Secretary of the Yhap ‘uch notes or other obligations shall bear 
interest at a rate determined by the Secretary of the Treasury, taking into 
consideration the current average rate on outstanding marketable obliga- 
tions of the United States of comparable maturities as of the last day of the 
month preceding the issuance of such notes or other obligations. 
Secretary of the Treasury is authorized and directed to purchase any 
notes and other obligations to be issued hereunder and for such purpose 
he is authorized to use as a public debt transaction the proceeds from the 
sale of any securities issued under the Second Liberty Bond Act, as 
amended, and the purposes for which securities may be issued under such 
Act, as amended, are extended to include any purchases of such notes and 
obligations. 

The Secretary of the Treasury may at any time sell any of the notes or 
other obligations acquired by him under this section. All redemptions, 
purchases, and sales by the Secretary of the Treasury of such notes or 
other obligations shall be treated as public debt transactions of the United 
States. Funds borrowed under this section shall be deposited, in such 
proportions as the Administrator deems advisable, in the Disaster 
_ convent Fund, the Disaster Reinsurance Fund, and the Disaster Loan 

und. 

(f) Moneys in the Disaster Insurance Fund, the Disaster Reinsurance 
Fund, and the Disaster Loan Fund may be used for the following purposes 
as deemed necessary by the Administrator: 

(1) To pay from the Disaster Insurance Fund proved and approved 
claims for loss under, and other nonadministrative expenses arising in 
eppnemes with, insurance policies issued by the Administrator under 

is Act; 

(2) To pay from the Disaster Reinsurance Fund proved and approved 
claims under, and other nonadministrative expenses arising in connection 
226g apaalamaad agreements entered into by the Administrator under 
this Act; 

(3) To pay from the Disaster Loan Fund the amounts of loans made 
by the Administrator, amounts in payment of guarantees, and other 
nonadministrative expenses in connection_with direct and guaranteed 
loans under this Act; and 

(4) To repay to the Secretary of the Treasury sums borrowed from 
him in accordance with the provisions of subsection (e) of this section. 

(g) All administrative expenses of the Federal Government under this 
Act shall be paid from funds appropriated by the Federal Government. 


ADVISORY COMMITTEE 


Src. 16. In carrying out his functions under this Act, the Adminis- 
trator shall appoint an advisory committee as authorized by section 601 
of the Housing Act of 1949, as amended (68 Stat. 590, 645). Such 
committee shall consist of not less than three nor more than fifteen persons 
familiar with the problems of insurance or reinsurance, to advise the 
Administrator with respect to the formulation of policies and the execution 
of functions under this Act. 

STUDIES 


Sec. 17. (a) The Administrator shall undertake a continuing study 
of the practicability of extending the coverage of insurance programs 
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similar to those authorized under this Act to any one or more natural 
disaster perils, other than flood, against which, and for the period during 
which, insurance protection is not generally and practically available 
in all geographical locations from other public or private sources. 

(6) The Administrator s also undertake a continuing study of 

rticipation by private insurance companies in the programs authorized 
i this Act, in order that the protection it authorizes can be provided, 
whenever practicable, through insurance policies issued by private 
insurance companies and reinsured with the Administrator, in lieu of 
providing such protection through insurance policies issued in the name 
of the Administrator. 

(c) The Administrator shall undertake a continuing study of the 
feasibility of having prvels insurance companies take over, with or 
without some form of Federal financial support, the insurance programs 
authorized by this Act. 


ADDITIONAL FUNCTIONS 


Sec. 18. For the purpose of carrying out functions under this Act the 
Administrator may— 

(a) sue or be sued; 

(b) without regard to sections 3648 and 3709 of the Revised 
Statutes, as amended (31 U.S. C. 529 and 41 U.S. C. 5), and section 
8322 of the Act of June 80, 1982 (47 Stat. 412, as amended (40 
U.S. C. 278a)), enter into and perform contracts, leases, cooperative 
agreements, or other transactions, on such terms as he may deem 
appropriate, with any agency or instrumentality of the United 
States, or with any State or agency or political subdivision thereof, 
or with any person, firm, association, or corporation and consent to 
modification thereof, and make advance or progress payments in 
connection therewith; 

(c) without regard to sections 3648 and 3709 of the Revised Statutes, 
as amended (81 U.S. C. 629 and 41 U.S. C. 5), and section 322 of 
the Act of June 30, 1932 (47 Stat. 412, as amended (40 U.S. C. 
278a)), by purchase, lease, or donation acquire such real and 
personal property and any interest therein, make advance or progress 
payments in connection therewith, and hold, use, maintain, insure 
against loss, sell, lease, or otherwise dispose of such real and personal 
property as the Administrator deems necessary to carry out the 
purposes of this Act; 

(d) appoint, pursuant to civil-service laws and regulations, such 
officers, attorneys, and employees as may be necessary to carry out 
the purposes of this Act; fix their compensation in accordance with 
the provisions of the Classification Act of 1949, as amended; define 
their authority and duties; provide bonds for such of them as he 
may deem necessary; and delegate to them, and authorize successive 
redelegations by them, of such of the powers vested in him by this Act 
as he may determine; 

(e) conduct researches, surveys, and investigations relating to flood 
insurance and reinsurance and assemble data for the purpose of 
establishing estimated rates, fees, and premiums for flood insurance 
and reinsurance under this Act; 

(f) tssue such rules and regulations as he deems necessary to carry 
out the purposes of this Act; and 
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(9) exercise all powers specifically granted by the provisions of 
this Act and such incidental powers as are necessary to carry out the 
purposes of this Act. 


RESERVATION OF RIGHTS IN REAL ESTATE ACQUILED 


Sec. 19. The acquisition by the Administrator of any real property 
pursuant to this Act shall not deprive any State or political subdivision 
thereof of its civil or criminal jurisdiction in and over such property or 
impair the civil rights under the State or local law of the inhabitants on 
such property. 

TAXATION 


Sec. 20. Nothing in this Act shall be construed to exempt any real 
property, acquired and held by the Administrator in connection with the 
payment of any claim under this Act, from taxation by any State or politi- 
cal subdivision thereof, to the same extent, according to its value, as other 
real property is taxed. 

ANNUAL REPORT 


Sec. 21. The annual report made by the Administrator to the President 
for submission to the Congress under existing law on all programs provided 
jor under this Act shall contain a comprehensive report concerning (1) the 
aperenen of insurance, reinsurance, and loan programs authorized under 
this Act, and (2) the status and result of studies authorized under section 
17 of this Act, together with such recommendations, if any, for legislative 
changes deemed by the Administrator desirable to improve the operation 
of programs authorized under this Act. The annual report for the 
calendar year ending December 31, 1958, shall contain a list of the States 
which can be expected to participate in the insurance m authorized 
by this Act after June 30,1959. The annual report for the calendar year 
ending December 31, 1961, shall contain an express opinion of the 
Administrator, supported ertinent findings, concerning the advis- 
ability of withdrawing in w or in part Federal Financial support for 
insurance policies to be issued at any time after June 30, 1962, offering 

rotection as authorized in this Act, taking into consideration the desira- 
Sitity of offering such vrotection. Such opinion shall be accompanied 
by recommendations for legislative changes deemed desirable by the Admin- 
at withdrawal 


istrator in the event the opinion is to the effect that any 
of financial support is advisable 


DEFINITIONS 


Sec. 22. As used in this Act the term— 

(a) “‘Flood”’ includes any flood, tidal wave, wave wash, or other ab- 
normally high tidal water, deluge, or the water component of any hurricane 
or other severe storm, surface landslide due to excess moisture, and shall 
have such other meaning as may be prescribed by regulation of the Ad- 
ministrator. 

(b) “Person” means an individual or group of individuals, corporation, 
partnership, association, or any other organized group of persons, 
including State and local governments and agencies thereof; 


(c) “United States’’, when used in cE ine Ne sense, means the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico; 


, the possessions, and the 
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(d) “‘State’’ includes the several States, the District of Columbia, the 
Territories, the possessions, and the Commonwealth of Puerto Rico: and 
(e) “Administrator”? means the Housing and Home Finance Admin- 
istrator. 
SEPARABILITY PROVISION 


Sec. 23. If any provision of this Act or the ry Loved of such pro- 
vision to any person or circumstances shall be held invalid, the remainder 
of the Act and the application of such provision to any person or circum- 
stance other than those as to which it 1s held invalid shall not be affected 


reby. 
And the House agree to the same. 


Brent SPENCE, 

Paut Brown, 

Wricsat Parman, 

ALBERT RalIns, 

Jesse P. Wo tcort, 

Ratpa A. GAMBLE, 
Managers on the Part of the House. 


Hersert H. Leaman, 

J. W. Fuisricar, 

Mrxe Monroney, 

Wayne Morsz, 

Prescotr Busu, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendment of the House 
to the bill (S. 3732) to provide insurance against flood damage, and 
for other purposes, submit the following statement in explanation of 
the effect of the action agreed upon by the conferees and recommended 
in the accompanying conference report: 

The House amendment struck out all after the enacting clause of 
the Senate bill and inserted a substitute amendment. The conferees 
have agreed to a substitute for both the Senate bill and the House 
amendment. The conference substitute is identical with the House 
amendment, except in two respects. 

The House amendment contained a provision authorizing the 
Administrator to issue insurance policies on owner-occupied homes at 
reduced fees if he found that the owners of these homes, as a class, 
could not afford to pay the fees otherwise chargeable for such insurance 
under the bill. The Senate bill contained no such provision. The 
House recedes, and this provision is not included in the conference 
substitute. 

Both the Senate bill and the House amendment provided that after 
June 30, 1959, each State would be required to pay into the disaster 
insurance fund one-half the difference between the fees charged for 
policies issued after that date on property in that State and the 
estimated rates needed to cover losses on such properties. The 
provisions of the Senate bill on this point were more complete, pro- 
viding for such matters as consultation between the State and Federal 
Governments and a statement in the Administrator’s 1958 report of 
the number of States which could be expected to participate in the 
program after this requirement takes effect. The conference sub- 
stitute follows the language of the Senate bill, with a technical amend- 
ment making it clear that when the States begin to contribute to the 
insurance fund, the Federal contributions will be reduced by a 
corresponding amount. 


Brent SPENCE, 

Paut Brown, 

Wricutr ParMan, 

AuBert Rains, 

Jesse P. Wo.cort, 

Raupr A. GauBie, 
Managers on the Part of the House, 
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LETTERS OF SUBMITTAL 





JULY 27, 1956. 


Hon. Tom Murray, 
Chairman, Committee on Post Office and Civil Service, 
House of Representatives, Washington 25, D. C. 

Dear Mr. CuarrMan: The Subcommittee on Manpower Utiliza- 
tion and Departmental Personnel Management has continued its 
studies and investigations in cooperation with the Federal depart- 
ments and agencies and herewith presents an interim report on the 
subcommittee’s program, its findings, and recommendations. 

The program of the subcommittee has been a cooperative undertak- 

ing with the departments and agencies designed to (1) bring about 
immediate reductions in manpower requirements, (2) initiate func- 
tional surveys to eliminate activities and functions no longer essential, 
(3) install a functional system for manpower management, and 
(4) achieve better utilization of personnel. 
_ The results to date have, for the most part, been satisfactory. 
Although employment increased by about 40,000 during the 6-month 
period ending June 30, 1956, this was due largely to the buildup in 
the number of Air Force wings and to the seasonal employment in 
Agriculture, Commerce, Interior, and Treasury. Nevertheless, the 
—— was some 35,000 less than the departments and agencies had 
planned. 

As a result of its studies the subcommittee in its report recommends 
that (1) all the departments and agencies adopt and implement func- 
tional manpower reporting systems; (2) the Bureau of the Budget 
strengthen its management staff, assume leadership in the executive 
branch for obtaining effective manpower management, and make full 
utilization of existing facilities, reports, and programs; (3) the execu- 
tive branch through the Bureau of the Budget initiate functional 
surveys to eliminate any overlap or duplication of functions among 
the departments and agencies; (4) the executive branch establish a 
procedure whereby central approval must be obtained before Govern- 
ment employees, in critical skill categories, can be employed by holders 
of defense research and development contracts; (5) the Department 
of Defense undertake a functional study of its Washington headquar- 
ters and a critical survey of the military and civilian personnel func- 
tion; (6) a followup study be made of the use of engineers and scientists 
in Government and by holders of defense research and development con- 
tracts; and (7) a study be made of the legislation needed to give ade- 
quate control over and accounting for the use of manpower. 

The subcommittee recommends that this report be presented to the 
House of Representatives as a House report of the Committee on Post 
Office and Civil Service. 

With best wishes, I remain, 

Sincerely yours, 
James C, Davis, Chairman. 
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See House oF REPRESENTATIVES, 

ae, ComMITTEE ON Post Orrice aNp Civin SERVICE, 
eee | Washington, D. C., July 27, 1956. 
age Hon. Sam RayBurn, 

ae | Speaker, House of Representatives, 

a Washington, D. C. 

Dear Mr. Speaker: At the direction of the Committee on Post 
Office and Civil Service of the House of Representatives, I am sub- 
mitting herewith the interim report of our Subcommittee on Man- 
power Utilization and Departmental Personnel Management. 

The report covers the subcommittee’s program, and its findings and 
recommendations resulting from studies and investigations of the 
utilization of manpower in the Federal Government. There is a num- 
ber of constructive suggestions and recommendations which, if imple- 
mented by prompt administrative action, will provide a more efficient 
use of the manpower resources throughout the Federal Government. 

Sincerely yours, 
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Tom Murray, Chairman. 
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JuLY 27, 1956. 
Mr. Ravpeu R. Roserts, 


Clerk of the House of Representatives, 
Washington, D. C. 


DMT AP astm at FIBRE mere - 


‘ 
: Dear Mr. Roserts: Under the authority of House Resolution 
x 304, this committee has, among other things, conducted studies of 
i. manpower utilization throughout the Federal Government. 

=! Transmitted herewith is an interim report of the committee which 

ee is requested be printed as a House report. 


if 


Sincerely yours, 


Tom Murray, Chairman, 
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STUDY OF MANPOWER UTILIZATION AND PERSONNEL 
MANAGEMENT IN THE FEDERAL GOVERNMENT 


Part I. GENERAL 


The Subcommittee on Manpower Utilization and Departmental 
Personnel Management was appointed by the Committee on Post 
Office and Civil Service pursuant to House Resolution 304 of the 84th 
Congress. The subcommittee is authorized and directed to conduct 
investigations, studies, and surveys of manpower utilization and 
personnel administration in the executive branch of the Federal 
Government and report thereon to the Congress. 


PRECEDENT FOR REVIEW OF MANPOWER 


The House Post Office and Civil Service Committee from long 
standing practice has been responsible for reviewing manpower utili- 
zation in the executive departments and agencies. The 79th Con- 
gress established a manpower ceiling under Public Law 106. The 
80th, 8ist, and 83d Congresses placed the responsibility for investi- 
gating the manpower aspect of management upon this committee. 
‘he 83d Congress also charged the Post Office and Civil Service 
Committee with responsibility for investigating the dual supervision 
and other aspects of manpower utilization within the military de- 
partments. The substantial savings accomplished reemphasized the 
need for congressional interest. The 84th Congress restated this 
responsibility and in addition charged the committee with the broader 
aspects of manpower utilization by House Resolution 304. 

The placement of this responsibility has stemmed from the demon- 
strated need for a continuing review of manpower and the impact 
of frequent organizational changes, reductions in force, reclassifica- 
tions, upgradings, delegations of authority, duplication of supervision 
and other actions upon the civil service system as well as the indi- 
viduals involved. 

RECENT RESULTS , 


Congress cannot ignore the need for and essentiality of a manpower 
program. During the period of January to July 1955, when there was 
no continuing authority for this committee to investigate into and 
encourage actions to restrain the growth of the Federal payroll, there 
was an increase of over 50,000 in Federal employment in the conti- 
nental United States. In contrast to this picture, through the efforts 
of this subcommittee and cooperative action by the executive depart- 
ments and agencies, Federal employment between August 1955 and 
December 1955 was reduced over 38,000. Although some increases 
have necessarily taken place during the period January-June 1956, 
it is significant to note that these increases have been held to about 
35,000 below the planned increase for this period. 
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2 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


It is clear that continued congressional interest is required if a 
successful manpower utilization program is to be established and the 
ever present pressures to increase Federal employment are to be 
withstood and reversed. 


CURRENT PROGRAM 


The subcommittee recognized from the outset that if its program is 
to be successful it has to be a partnership undertaking between the 
legislative and executive branches of the Federal Government. 
Although the subcommittee has supplied the leadership, and some 
technical guidance it has recogniend. the executive branch responsi- 
bilities and asked the departments and agencies to cooperate in imple- 
menting the program. In general the success of the subcommittee’s 
manpower program has been in direct proportion to the recognition 
of the need for such a program by the top management in each depart- 
ment and agency. In some instances, the results have been outstand- 
ing, in others only fair, and in a few cases, disappointing. 

One department, the Department of Justice, selected a function for 
survey that had no full-time employees assigned to it. It was sug- 

ested that a function be selected that would yield some savings. 

his idea was rejected and the study was presumably continued. To 
date, no results from this study have been reported, although at 
least two employees were sent to Mexico to make a survey of the 
situation. The subcommittee failed to see how such trips could be 
justified when they pertained to a function with no regular employees. 

urther questioning revealed that the Department had little or no 
facilities for making a manpower survey. The chairman wrote the 
Bureau of the Budget suggesting that a followup be made on previous 
management reports and some affirmative action be taken to institute 
& manpower management program in the Department. (See appen- 
dix 3.) The Bureau has initiated action but no report of results has 
been made to the subcommittee. The Department has recently noti- 
fied the subcommittee that it has selected records management to 
survey in place of the originally selected function. 

Over 40 departments and agencies with over 90 percent of the 
Federal employees were requested by the subcommittee to participate 
in the program and make acsar of their functions and operations. 
(See appendix 6 for latest progress reports as submitted by the 
departments and agencies.) 

In September 1955 members of the subcommittee met with liaison 
officers designated by certain departments and the largest agencies to 
work with the subcommittee. At this meeting, the position of the 
subcommittee was stated and a program of action was outlined. It 
was made clear that the Congress was disturbed over the upward 
trend in employment and that through a well organized manpower 
program, supported by top management, enough wasted effort, 
unproductive work, idle time, and duplication could be eliminated to 
permit governmental functions to be performed by 2 million or less 
civilian employees. Subsequent actions by the departments and 
agencies, cooperating with the subcommittee in its program, have 
substantiated the fact that significant reductions were possible despite 
earlier protests to the contrary. 

Manpower seminars were held with representatives of the depart- 
ments and agencies. These seminars were designed to acquaint the 
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representatives with the subcommittee objectives and to give every- 
one a better understanding of a functional survey and the results to 
be achieved. 

It might be of interest to note that the departments and agencies 
assigned about 270 staff members to work on manpower utilization in 
conjunction with the subcommittee’s eee is might seem high 
until some of the results are analyzed. ‘The suggestion that all super- 
visors be requested to review all positions to see if one or more could 
be abolished resulted in the elimination of several hundred positions. 
The Commerce Department alone reported that 133 positions were 
eliminated through this process. One other suggested line of action, 
a review of vacancies for essentiality, led to the abolition of over 400 
vacant positions in Washington in 2 months. This alone more than 
offsets the entire number assigned to work on manpower studies. 
During the recent hearings one department official stated that, aside 
from normal lapses, the 3,700 vacant positions in his Department 
stemmed directly from the manpower program of the subcommittee. 
The adoption by them of the stand of the subcommittee that avail- 
ability of funds was not a mandate to hire, had very definitely put a 
brake on hirings. Recent appropriations gave this Department funds 
for 3,200 new positions. The subcommittee requested, and the De- 
partment agreed to make, a reevaluation of the need for these positions 
mm light of the large number of vacancies. 

In November 1955, the subcommittee held hearings to determine the 
actions being taken and the progress made by the departments and 
agencies. 

A preliminary report (H. Rept. 1740) of the subcommittee’s activi- 
ties was transmitted to the Speaker, House of Representatives, in 
February 1956. The subcommittee in this report recommended that: 
(1) The Congress, through the Post Office and Civil Service Com- 
mittee, maintain an active interest in promoting better manpower 
utilization; (2) legislation be adopted requiring the executive depart- 
ments and agencies to report the effect of proposed legislation upon 
the number of employees to be hired; (3) the functional survey 
approach be adopted governmentwide for conducting manpower 
studies; and (4) a long-range manpower utilization program be devel- 
oped in cooperation between the Congress and the executive depart- 
ments and agencies. 

Legislation designed to put the second recommendation into effect 
was introduced by the chairman of the subcommittee. It has been 
passed by the Congress and was signed by the President on July 25, 
1956 (Public Law 801, 84th Cong.). 

During the past several months the subcommittee has continued its 
efforts to improve manpower utilization. The efforts, as described in 
this report, consisted primarily of holding hearings, furnishing addi- 
tional technical guidance, making special studies and field visits and 
analyzing progress reports from the departments and agencies. 

Much progress has been made, both in immediate savings as well 
as in the creation of an awareness of the need for systematic manpower 
programing. The subcommittee would be far less than candid if it 
did not frankly state that much remains to be accomplished. This 
report covers some of the steps that need to be taken. 
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FUTURE PROGRAM OF SUBCOMMITTEE 


The subcommittee will conduct the following studies and investi- 
gations during the remaining months of 1956. 

1. Continue the public hearings which were resumed on June 25, 
1956, but which were later suspended because of the full calendar of 
the committee. It is contemplated that among others, the Defense 
Department; Treasury; State; Justice; Health, Education, and Wel- 
fare; Veterans’ Administration; and the Atomic Energy Commission 
will be called upon to advise the subcommittee of actions taken to 
improve manpower utilization. 

2. Pursuant to House Resolution 304 a study will be made of the op- 
erations of the Census Bureau, Department of Commerce. 

3. Asa result of subcommittee study, the International Cooperation 
Administration is taking action to streamline its organization and to 
eliminate excessive coordination and paperwork. <A followup will be 
made to determine the progress made. 

4. The Army Ordnance Depot, Detroit, Mich., was investigated by 
the subcommittee in the fall of 1955. The depot was found to be in a 
turmoil due principally to a succession of commanding officers who 
generated reorganizations after reorganizations. ‘The Army indicated 
that corrective action would be taken. A followup investigation will 
be made to ascertain if the situation has improved. 

5. The subcommittee has requested the Civil Service Commission 
and the Department of Defense to make studies to determine if 
engineering and scientific personnel are being fully utilized. Close 
liaison will be maintained with the Commission and Department of 
Defense for the purpose of keeping abreast of progress being made. 

6. A review of the effect of Federal Government contracts, agree- 
ments, or arrangements for the performance of services, by and 
through sources outside the Federal Government, particularly upon 
the research and development work performed within the Federal 
Government. 

7. Technical advise and assistance will continue to be given the 
departments and agencies in developing functional manpower systems. 
In addition, interagency consultations on problems will be encouraged 
and maintained. 

8. Liaison will be maintained with the Bureau of the Budget with 
respect to the initiation of manpower programs and the development 
of staffing standards by the departments and agencies. 

9. Reports from the Civil Service Commission on the effects of 
reorganizations will be analyzed to determine the nature of additional 
actions which may need to be taken. 

10. At the request of the committee the General Accounting Office 
made a review of leave practices in the Post Office Department. 
This review disclosed abuses in the granting of sick leave, administra- 
tive leave, and leave without pay in all 19 post offices covered. 

Due to the widespread abuse of leave found in the Post Office 
Department the committee requested the Bureau of the Budget to 
issue instructions requiring the departments and agencies to conduct a 
self-audit of their leave activities and to submit reports thereon. 
These reports of the departments and agencies were forwarded to the 
committee and were incorporated in House Report No. 1744 entitled 
“Leave Administration in the Departments and Agencies.” 
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The Subcommittee on Manpower Utilization and Departmental 
Personnel Management in transmitting copies of the above report to 
the departments and agencies in Februrary 1956, requested that they 
conduct a systematic audit and survey of their leave practices in 
connection with their regular audit and management activities. 

It is contemplated that the subcommittee will require, from time to 
time, reports from the departments and agencies as to progress being 
made to eliminate abuses of administrative and sick leave. 


Part II. EmptoymMent TRENDS IN GOVERNMENT 
TREND IN EMPLOYMENT SINCE 1940 


Civilian employment in the Federal Government has more than 
doubled since 1940. As shown in the following tabulation much of 
this increase is attributable to our defense and foreign aid programs. 


























Department or agency June 30, 1940 | May 31, 1956 Increase 
EBT NBO REE oie ee NO OS hele ReaD ar RATS ee Son OA 20, 699 45, 302 24, 603 
SRR SS SAREE ER ER Tg esp liprerennot al bata 256, 025 1, 170, 249 914, 224 
Health, Education, and welfare od 27, 065 45, 474 18, 409 
CN Fete a ie ee, Ba ea ade noumnonaup mere 14, 720 30, 380 15, 660 
SES SCRE a oy BR ca nga bane meee 323, 481 512, 428 188, 947 
State (includes International Cooperation Administration) -_-- 6, 302 30, 665 24, 363 
TET a ini 5 cab ahid denne Ad tds het ideatiennnacdsbdsint 59, 256 80, 990 21, 734 
Agencies: 
REE TE CIN ina, ac ncisindinsdulnsnenndustacsacachceenns 6, 447 6, 447 
National Advisory Committee fur Aeronauties_........_-- 824 7, 653 6, 829 
Solestive Gerlicd Gy c. ccc. wecccicesacsvesccceesses< DAs cintiraiaeiniaearssieh 6, 869 6, 869 
To iis, RRDRTD NOO  - is, nn ienticinednieoimaoee RE te 10, 787 10, 787 
Veterans’ Administration....................---------.--- 39, 873 177, 631 137, 758 
i 
pCR SA ih SEE nearer ae aad bee See | 748, 245 2, 124, 875 1, 376, 630 
Tt: Teee ee EO cao, cdcdeesccdcconnccasen 1, 042, 780 | 2, 380, 576 1, 337, 796 
| 








Source: Civil Service Commission. 


The departments and agencies shown in the above table were 
selected solely because each has increased in employment by at 
least 5,000 since June 30, 1940. In total, their increase has been 
sufficient to offset the sizable decrease in the rest of the Federal 
Government. As shown in the table, net employment in the remaining 
departments and agencies has actually decreased by about 39,000 
employees. 

CHANGES IN EMPLOYMENT SINCE 1950 


The subcommittee has consistently held that all the essential tasks 
of the Government can be done with 2 million or less employees. 
This employment level can be reached if the departments and agencies 
will develop and implement an effective manpower program based 
on the functional approach as recommended i the subcommittee. 
(See pt. VI.) Such a program will provide top management with 
the staff and the techniques that are required to ferret out and 
eliminate the unessential, to improve operations by use of up-to-date 
methods, and to streamline the organization by eliminating over- 
fragmentation. 

In June 1950 civilian employment in the Federal Government was 
1,960,708 which is about the 2 million level or the goal that the 
subcommittee asserts can be reached. Subsequent results, such as 
the reduction of about 14 percent or over 450 positions, achieved by 
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the Veterans’ Administration in its survey of the vocational re- 
hg habilitation and education function, show how this can be done. Other 

oe departments and agencies are also obtaining significant returns from 
- their efforts. Roiphevineilt in the departments and major agencies 
7 at that date and at May 31, 1956, follows: 



























































; Departments and agencies June 30, May 31 Increase or 
: 1950 1956" | decrease (—) 
4 
4 84, 378 82, 552 —1, 821 
1 50, 814 45, 302 5, 512 
| 1,750 1, 874 124 
5 154, 453 342, 947 188, 494 
4 303, 599 430, 760 127, 161 
é: ; 293, 347 394, 668 101, 321 
: 4 32, 589 45, 474 12, 885 
4 66, 255 50, 646 —15, 609 
; 2B, 402 30, 380 3, 978 
. 6, 133 5,779 — 354 
& “er 484, 679 512, 428 27,749 
i. 29, 253 30, 665 1,412 
ee 89, 298 80, 990 —8, 308 
« oe Atomic Energy Commission...................-......--.- 4, 991 6, 447 1, 456 
Mey 2). General Services Administration.....................-..-- 21, 863 26, 379 4, 516 
rt “¥ Housing and Home Finance.............................- 13, 578 10, 058 —3, 520 
a National Advisory Committee for Aeronautics... ........- 7, 295 7, 653 358 
| Selective Service System... : 3, 538 6, 869 3, 331 
4 U. 8. Information Service_- pcuibapiaddecias bidits slgiic esse 10, 787 10, 787 
- Veterans’ Administration... ..........-<.c-cccnnaconccanssese 188, 392 77, 631 —10, 761 
our it ON cian viicaacedaiinigreancebiectitccasteuaubciis 1, 862,602 | 2,300, 289 437, 687 
4 Total, Federal Government... : ----| 1,960,708 | 2,380,576 | 419,868 
a 
Po a 1 June 30, 1950, includes Economic Cooperation Administration, May 31, 1956, includes International 
A Cooperation Administration. 
Sew 38 Source: Civil Service Commission. 
j ee. 8 
3 4 The figures for 1950 and 1956 in the above table are not exactly 
oe comparable because of transfers of functions between agencies. For 
aa example, some 3,400 employees in the Indian health program were 
S.. transferred from the Department of the Interior to Health, Education, 
ei and Welfare, on July 1, 1955. However, they are sufficiently compara- 
F x ble to indicate where the material increases in employment have been. 
i Sh. 
i = EMPLOYMENT AUGUST 31, 1955, AND MAY 81, 1956 
: rome Since the subcommittee embarked on its manpower program in 


September 1955, the starting date for reporting changes in employ- 
ment has been designated as August 31, 1955. Total employment 
decreased by 17,615 between August 31, 1955, and May 31, 1956. 
The following tabulation of the executive departments and major 
agencies show where the more important changes have occurred. 
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Departments and selected agencies Aug. 31, 1955 | May 31, 1956| Increase or 
decrease (—) 
FPO NCE NG SAME MOE ERE SERS eae 85, 266 82, 552 —2,714 
Cae oa cnt lebcnadde sesabets tinadsdduudedidbverereddeeses 45, 236 45, 302 66 
SIE obs ch tides ddcbintancsshtidensas jb ns deteaenpiartadaseien 1, 946 1,874 —72 
FEU BE aes dobsnwdng oeadansdutnsadcncannegtonsbuauaiun 314, 463 342, 947 28, 484 
PEING sisi ncvincéanwe ckbbthidinodscs shad thinnke~urtnavledee 456, 426 430, 760 — 25, 666 
ERT EP ATR ss a ERE aT 413, 855 394, 668 —19, 187 
Health, Education, and Welfare.___..........--......--.----- 44,712 45, 474 762 
ERTS SERIES Se Sata Pea PO ee RE a | EE Tel 51, 699 50, 646 —1, 053 
NR RRS (SE, SBR LEAS SR NaS ae 30, 946 30, 380 —566 
pO EEE S 1 SAN BE Ad SL AO SEE Re 5, 126 5,779 653 
POR CORB iinssingncdicinsasiegiasxenssesmiweniosens peuuecqacuns 512, 538 512, 428 —110 
State (includes International Cooperation Administration) - -- 28, 221 30, 665 2, 444 
a cil ana eniiniinies | 79, 397 80, 990 1, 593 
Agencies: i 
General Services Administration... ....................--. | 25, 670 26, 379 709 
Housing and Home Finance. -_-..............-..--.-.----- i 10, 514 10, 058 —456 
Veterans’ Administration..__..............-.--.------.-.. { 177, 177, 631 -7 
ST rd SOBER Bit SUSIE OE a | 9,283,723 | 2, 268, 533 —15, 190 
Atomic Energy Commission... -...............--...-.---..---- 6, 153 6, 447 204 
National Advisory Committee for Aeronauties...__.........-- } 7, 522 7, 653 131 
Sapeotive Barvies Cyeeee.. 5 25s oo none see sec eeuse 6, 981 6, 869 —112 
U. 8. Information Agency... .__--- NESSES CY } 10, 186 10, 787 601 
a i ah i ee | 2, 314, 565 2, 300, 289 —14, 276 
Total for Federal Government. _...._.......-...--..-.-- | 2,398,191 | 2, 380, 576 —17, 615 





Source: Civil Service Commission. 


The above figures do not adequately portray the entire picture. 
Some increases in numbers may actually reflect savings through the 
reduction in full time and the utilizing of more part-time employees, 
such as by Agriculture, Commerce, Treasury, and the Veterans’ 
Administration. For reporting purposes, part-time employees are 
counted even though they may work only a small portion of the re- 
porting period. 

The actual decrease in employment of 17,615 has been achieved 
despite an increase in the Air Force of 28,500 due to the buildup in 
the number of wings and the replacement of military personnel with 
civilian technicians. 

The Secretary of Defense issued a directive on October 14, 1955, 
calling for a reduction in civilian personnel in the Military Establish- 
ment of 68,000 during fiscal year 1956. Based on current estimates, 
it appears that the Department has failed to meet its goal by about 
60,000. The subcommittee feels that the goal could have been more 
nearly reached had more aggressive actions been taken to eliminate 
overstaffing. The Air Force, for example, has been able to eliminate 
about 3,000 positions from the military personnel function by the 
simple expedient of requesting its commands to try to reach a staffing 
criteria predicated on the staffing ratio of its most efficient command. 
The application of this technique to the other services and to other 
functions has not been exploited. A full-scale manpower survey of the 
personnel function throughout the Department of Defense should 
produce sizable savings. The need for such a centrally coordinated 
study is illustrated by the tremendous variations in organization and 
staffing patterns among the services. 
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8 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


PROJECTED EMPLOYMENT JUNE 30, 1956 


In December 1955, the departments and agencies in the executive 
branch were requested to advise the subcommittee what their esti- 
mated employment figures would be on June 30, 1956. The following 
table compares these projections for June 30, 1956, with actual em- 
ployment at May 31, 1956, the latest figures available. 





| Projected, | Actual, | Difference 


Departments and agencies 
| June 30, 1956 | May 31, 1956 | 





] i 

Departments: | | 
SS REALE LR LLL LESLIE DA LAE I GA | 83, 549 | 82, 552 2 907 
III in. isin cs.ccrndcitegsiiouatecacenapesduioebeunterss 47, 487 | 45, 302 | 2, 185 
I taiits itn nw antnpha<Wihncenwswneterpapenscanapens 1, 918 | 1, 874 | 4 
TS 2 | RES RS ESE Hocitich. aw dbara ea 359, 611 | 342, 47 | 216, 664 
NERY li tnined naan eice han bininn babe eea ep adem | 438, 406 | 430, 760 | 27, 646 
2 PERE A ERS PANE EE PE AG 410, 533 | 394, 668 | 15, 865 
Health, Education, and Welfare __.........-.......-.-.-.- } 46, 462 | 45, 474 | ORS 
EI rd tiche nna dose th dubassr<ec ou pcosasnabinsnnaeeel 54, 206 | 50, 646 | 3, 560 
PIE haiti ans navntata hclht oe sicua leihametretlesadetendigny 31,277 | 30, 380 897 
ER aii. biina anced ade ahodcrenabesunnes shietekianne 5, 864 | 5, 779 | 85 
OE SS EER DR aes EER CLT 510, 699 | 512, 428 | (1, 729) 

State (includes International Cooperation Administra- | | 
elt Rest tiine nthe ended dienapeththnn wen ee wel enenine | 29, 292 | 30, 665 | (1, 373) 
NN ir ete oe out te Das keaavinmeesememenns 79, 208 | 80, 990 | (1, 692) 

Agencies: | | 
Atomic Energy Commission.............-...--...-.---.--- 6, 754 | 6, 447 | 307 
General Services Administration.....................--..- 26,479 | 26, 379 | 100 
Housing and Home Finance. __...........-.....-.- Madibarc 11, 107 | 10, 058 | 1,049 
National Advisory Committee for Aeronautics.__.......-.. 8, 126 | 7, 653 | 473 
Selective Service System............-.......---....---.--- 7, 420 | 6, 869 551 
UD, ec Te IS or oni 5 nce acu dan tnacanmes 10, 950 | 10, 787 | 163 
Veterans’ Administration......................-.-........ } 180; 375 | 177, 631 | 2,744 

i ; 

NN bie wksts in well dba acted sindabastecdiaseusd i 2, 349, 813 | 2, 300, 289 | 249, 524 





me Projected figures for the Military Establishment do not reflect Secretary Wilson’s reduction goal of 
ct. 14, 1955. 
2 June figures show an increase of about 16,000 in Army, Air Force, and Agriculture, 


Source: Civil Service Commission. 


The subcommittee has reason to feel that, based on statements 
made during the hearings and elsewhere, its cooperative manpower 
eee has been responsible for holding down Federal employment. 

he above departments and agencies would undoubtedly have in- 
creased their employment substantially had it not been for their work 
with the subcommittee. One Administrative Assistant Secretary 
very frankly stated that such was the case. Letters from the heads 
of most of the departments and agencies have stressed their desires 
to cooperate. This impetus to good management should not be lost. 


Part III. Growrs 1n Executive Positions 


The effect of repeated reorganizations on the number of higher 
aa positions has been of considerable concern to the subcommittee. 

rom the hearings and studies of the subcommittee it was found that 
there is a serious deficiency in the management controls exercised by 
the executive branch. This lies in the gap between the classification 
of individual positions and the changes in organization. Even with 
its recognized deficiencies the position classification system provides 
a degree of control over the upgrading of individual positions. Despite 
this there has been a tremendous growth in the number of positions in 


ades 13 and above as shown by the table below. This is due in 
arge part to the lack of control over the creation of new positions 
through the process of reorganizing. The failure to consider positions 
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in relation to the mission of the whole organization and the functions 
performed is also a contributing factor. 


Executive positions in selected departments and agencies 


























| | 
Executive positions (grades 13 | 
| and above) Employ- | Employees 
ment, | per execu- 
Department or agency | } June 30, | tive posi- 
Increase June 30, | June 30, 1955 tion 
| ((—) de- 1952 | = 1955 
crease) | 
= 
Rae a 5 Soi ceca daub ebecmes 163 | 2, 214 | 2, 377 85, 503 | 35 
SION cclel bc oni ba ceancsnedexdeedteaana —814 3, 303 | 2, 489 | 46, 038 | 18 
Defense: | } | 
Office of the Secretary 24 517 | 541 1, 954 | 3 
BUND S eka Lch.ccn colon ck decee sees 2,718 4,115 | 6, 833 461, 986 | 67 
et Ss ere 1, 066 3,051 | 4, 117 410, 564 99 
Air Force...__.--. 1, 550 1, 882 | 3, 432 | 312, 076 | 90 
Health, Education, and Welfare 156 975 | 1,131 | 40, 405 | 35 
a eee eee —3 | 1,917 | 1,914 | 55, 107 | 23 
TWHOINEE 6 cc an Se adi sas acd fidowdd 998 | 2, 290 3, 288 | 79, 180 | 23 
General Services.....-.--.---...-....-----| 13 | 607 | 504| 25, 729 | 42 
a } t 
pn NEN eRtens Rane yan ares eget | 5, 845 | 20, 871 | ie | | ar rere) VE Saeeiane 
Total employment. -.......--- POLES, FoR Ee ee sk See | Sl ere. See eee 
Number of employees per executive posi- | | | 
COI oo dina s Kabnnien Useveon, acd linedenned | | 80 56 | 


‘te Be ‘eT E 


Note.—The above departments and agencies were the only ones to report employment by grades to the 
Committee on Post Office and Civil Service pursuant to sec. 1310 (d), Public Law 253, 82d Cong. 





Examples of reorganizations and overorganizations and their effect 
on grade structure which have come to the attention of the sub- 
committee during the course of its study substantiate the need for 
closer scrutiny and control. 

Information supplied to the subcommittee by the Department of 
Defense on July 6, 1956, points up the effect of overorganization. 
The organization of the Deputy Chief of Staff for Logistics in the 
Department of the Army is one illustration. This reorganization 
was not predicated upon any new functions given the Army. Rather 
it represented the reshuffling of existing functions as between the 
technical services and the Deputy Chief of Staff. In addition, the 
research and development activities, for which the old G-4 was 
responsible, were transferred to another organization. In the mean- 
time, between August 31, 1954, and May 31, 1956, the organizational 
units (division and above) increased from 16 to 28. Their personnel 
strength (military and civilian) increased from 829 to 873. There 
has also been an increase in the civilian grade structure as follows: 
GS-15, from 15 to 22; GS—14, from 17 to 54; and GS-13, from 60 to 74. 
There was a net gain in civilians of 70 and an offsetting reduction of 46 
military with some decrease in military rank. 

A similar example of overorganization is seen from the following 
analysis of information furnished to the subcommittee by the Depart- 
ment of Defense on January 27, 1956. 

The Washington headquarters of the Defense Department, includ- 
ing the 3 services, contained 48 organizational units dealing with 
accounting, budgeting and finance functions; 53 units with over 7,700 
persons, dealing with civilian and military personnel matters; 31 units 
dealing with programing and planning; 11 units providing public in- 
formation; 25 units providing staff management assistance; and 40 
units supporting various segments of management with administra- 
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tive services. Some 18,000 military and civilian personnel are staffing 
these 208 organizational units. Granted the defense segment of our 
Government is big and sprawling, it is difficult to see how all these 
overhead units and personnel are required in Washington. 

A further example can be quoted from the subcommittee’s report 
on the study of the International Cooperation Administration: 


The tendency has been to overorganize, For example, 
the Office of the Deputy Director for Technical Services, 
with 536 employees, tae 119 organizational units or about 
4.5 employees per unit. There are instances where a chief, 
GS-15, and a secretary, GS-5, are designated as an organi- 
zational branch unit. It is recognized that this can be made 
necessary for prestige purposes. The danger lies in that such 
a title “in name only” invites demands for staff to make 
the branch a reality. 

Examples of organization fragmentation are shown by 
increases in the number of units in the Agriculture Training 
Division of Technical Services from 3 to 5 and the Indonesia- 
Thailand Division of Operations from 1 to 2. The organi- 
zational splits have resulted in upgrading of the top positions. 
In both instances the number of positions in grades 13 and 
above has increased from 3 to 5. 


The Division of Solid Fuels in the Bureau of Mines of the Depart- 
ment of Interior was split into two divisions in September 1955. The 
result has been that the number of personnel in grade 13 and above 
has increased from 17 to 23. In this case, as in the others, no new 
functions were added. 

The widespread use of the reorganization technique to create high 
grades is not surprising since there is no systematic review and control 
over establishing organizational entities such as there is over reclassi- 
fying individual positions. The Bureau of the Budget reviews organ- 
izational proposals requiring Presidential action. Beyond this the 
Congress has delegated to the heads of the departments and agencies 
full freedom to organize. The growth in the number of organizational 
units and related high-graded positions gives full testimony to the 
fact that this freedom to organize has not been overlooked by the 
executive branch. 

When questioned on the subject, representatives of the Civil 
Service Commission agreed that the number of units into which an 
oe agency is subdivided has a direct bearing on the number of higher 
graded positions. They also stated that regardless of whether an 
agency had 10 or 20 field offices, for example, the grade of the head 
of each office would undoubtedly remain the same. This clearly 
illustrates the effect of organization on the number of higher grades. 
At the request of the subcommittee, the Chairman of the Commission 
agreed to have the Commission’s inspection and classification audit 
teams look into and report on the effects of reorganizations on grades 
and numbers of employees (see appendix 5). 

The Chairman of the Commission was adamant in his stand that 
: the Commission has no say as to how an agency should be organized 
; and that each job sheet must be considered on its own merits. It 
4 would seem that through the classification system contro) over grades 
is being geared to the effect rather than the cause of upgradings. 
This is another case of closing the barn door after the horse has strayed. 
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From the above, it is obvious that some legally sanctioned sys- 
tematic control over organization and procedures is needed. It also 
appears that the gap between the existing control of individual job 
classifications and the needed but lacking control over the organiza- 
tional structure should be eliminated. Control could be achieved by 
legislation calling for the regular review and approval of organizational 
actions comparable to that exercised over individual position classifi- 
cations. The responsibility should be iodged in a top management 
agency just as classification control is now lodged in the Civil Service 
Commission. The gap between reorganizations and reclassifications 
could be closed by making one agency responsible for reviewing and 
auditing both organization and position classification actions. This 
would eliminate the cost of having 2 separate sets of teams inspecting 
the action of the departments and agencies as well as the inconvenience 
to the departments of having to deal with 2 separate agencies. 


Part IV. UriiizatTion or PROFESSIONAL AND SCIENTIFIC PERSONNEL 


The House Post Office and Civil Service Committee held hearings 
during the months of February and May 1956 on proposed legislation 
which would provide additional top-level scientific, professional and 
administrative positions in the Federal Government which are ur- 
gently needed to strengthen the national defense and to carry out 
effectively certain other programs in the national interest. 

Legislation providing for additional scientific and professional 
positions allocated to the Department of Defense and the National 
Advisory Committee for Aeronautics was approved July 31, 1956 
(Public Law 854, 84th Cong.). 


During the recent hearings of the full committee on this subject, 
the competition for scientific and professional personnel between 
Government and private industry with Government cost-plus con- 
tracts was discussed. It was brought out that competing for top 
scientists and professional personnel is an important problem facing 
both Government and private industry. 

One Defense Department official testified that: 


There is no question about it. We are in competition with 
ourselves when competing with private industry with cost- 
plus-fixed-fee Government contracts. 


Another stated that: 


There is no question that the terrific impetus that the whole 
Defense effort has had is creating a strain on the supply 
of this type of people. 


Private firms, with funds available through Government contracts, 
are in a position to offer attractive salary terms to scientists and 
professional personnel. This is undoubtedly a major factor in the 
increasing loss of scientific and professional personnel from Govern- 
ment roils to private industry. 

In light of the longfelt shortage of technically trained personnel, 
sartiedael scientific and engineering, the Nation can ill afford undue 


competition or hoarding and waste of such personnel. Waste and 
hoarding of such personnel is due in part to the lack of a sound basis 
for determining numbers needed and skills required. 
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Neither industry nor Government can do anything about the num- 
ber of engineers and scientists presently available, but steps can be 
taken to increase the output from the available scientific and engineer- 
ing personnel. Improvement in utilization of scientific and engineer- 
ing personnel can be achieved by: (1) Employing nontechnical grad-. 
uates and technicians in fringe area jobs that do not require graduate 
personnel; (2) Purifying those jobs where graduate engineers and 
scientists must be used by utilizing supporting personnel to the maxi- 
mum; and (3) Raising the performance of both professional and sup- 
porting personnel by encouraging a self-development program. 

According to the latest figures, there are about 115,000 persons in 
positions classified as scientific and technical. The subcommittee 
does not know how many thousand more there are that are actually 
trained scientists but are doing administrative work. The Civil 
Service Commission has been requested by the subcommittee 
to organize a special effort to ascertain that every position 
calling for trained scientists and engineers really requires this level 
of skill and that full use is being made of these skills where they are 
needed. In addition a special canvass was suggested to see that 
every trained scientist or engineer is being given full opportunity 
to use his technical training. (See appendix 4.) 

At the same time, the Department of Defense was asked to obtain 
the cooperation of those private industries with Government cost-plus 
research and development contracts in making a similar analysis of 
their use of trained scientists and engineers. (See appendix 4,.) 

It is also apparent that there is no effective top-level program, 
regularly looking into the utilization of trained scientific and pro- 
fessional personnel to assure that the manpower skills and resources 
of the Government are being employed to the maximum extent 
possible. 

By way of example of the side effects of the shortage of trained 
manpower, the following summary indicates the extent and duplica- 
tion of effort devoted to recruiting. The subcommittee requested 
several universities and colleges to indicate the extent of recruitin 
efforts made by various departments and agencies of the Federa 
Government. As shown by the following table, some 223 visits were 
made by 176 branches of 20 departments and agencies. No effort 
was made to determine the cost of these visits or to extend this sample 
to cover all colleges and universities. 
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Part V. Surveys AND INSPECTIONS 





In order to check on the effectiveness of the subcommittee’s pro- 
gram several studies and field inspections were made. The results 
of these are summarized below. 





SURVEYS 


International Cooperation Administration 

The survey of the technical service function (largely project type 
foreign aid) centered in the Office of Technical Services of ICA The 
study extended into the several other departments and agencies that 
help perform this function. Reports of the General Accounting Office 
and the House Committee on Government Operations were relied 
upon for information as to overseas operations. 

In essence, the survey disclosed an overly complex organization 
with needlessly cumbersome review and approval procedures. The 
subcommittee found that manpower utilization could be improved if— 


The programing process and guidance to the overseas 
missions were improved by having the Office of Technical 
Services develop specific objectives to be achieved in each 
technical field. 

The detailed review of all projects were largely eliminated. 
Instead projects should first be screened to assure that they 
contribute toward achieving the stated objectives and then 
greater reliance should be placed on the mission personnel 
insofar as the operating details are concerned. 

The programing cycle were simplified and expedited by 
integrating the project proposal system into the development 
and approval of the annual programs. This would eliminate 
one entire review cycle. 

The processing of projects were expedited by centering 
approval in Operations. This would avoid excessive delay 
due to fragmented authority. 

The available time of the professional staff in technical 
services were increased by centralizing the implementing 
functions for procurement and training, and transferring 
these, along with the recently centralized contracting service, 
from the Office of Technical Services to the Office for Man- 
agement. 

The implementation cycle were simplified and expedited 
by delegating greater authority to overseas missions to carry 
: out approved programs. This would free additional profes- 
i sional staff time for the development of objectives. 


i Assurance has been given that the development of specific ob- 
aa jectives will be made a part of the iy ag operating procedures. A 
: subsequent special study, undertaken by ICA, has confirmed most of 
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oe the remainder of the findings of the subcommittee. The majority of 
ci the recommendations have been implemented or are in process of 
being implemented. The resulting changes in procedure should re- 
duce the workload on the Washington staff and permit them to give 
: adequate attention to the development of specific objectives and 
z programs. 
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Since the release of the subcommittee’s report, the Senate and 
House have both expressed the need for a full-fledged investigation 
of the foreign aid program. Such investigations would undoubtedly 
go into many aspects not touched upon by the subcommittee. Re- 
gardless of any findings as to the effectiveness of the aid program in the 
past, the subcommittee is convinced that the recent actions taken by 
the International Cooperation Administration to improve the use of 
its personnel will help get more results per tax dollar in the future. 
Efficient use of manpower and effectiveness of results are inseparable. 
Wage-Hour Division, Department of Labor 

In the latter part of fiscal year 1956, the subcommittee made a brief 
review of the operations of the Wage-Hour Division, Department of 
Labor, which is responsible for the administration of the Fair Labor 
Standards Act, 1938, as amended. The reason for this study was to 
determine why the Division was planning to increase from about 
1,000 to 1,550 employees. 

The Fair Labor Standards Act was amended in 1955 by increasing 
the minimum hourly wage from $0.75 to $1. The minimum wage 
had remained at $0.75 from February 1950 until March 1, 1956, when 
the 1955 amendment went into effect. Since the 1955 amendment 
did not extend coverage to additional employees and since the average 
hourly wage in industry had increased by 37 percent, from $1.42 in 
March 1950 to $1.95 in March 1956, as contrasted to the 33% percent 
increase in the minimum wage, it was difficult to understand the 
a for increasing employment to administer the minimum-wage 
aw. 

Preliminary discussions with wage-hour officials disclosed that the 
principal reason for increasing employment was to raise the number 
of investigations from about 40,000 to 67,000 annually. This decision 
to increase the number of investigations was made prior to the appoint- 
ment of the present Administrator in August 1955. In informal dis- 
cussions, the Administrator stated that he is not satisfied with the 
present basis for determining the current investigative program. The 
Division is making studies and conducting tests to ascertain how much 
manpower should be devoted to investigations, where and what type 
of investigations should be made and what industries in different 
geographical regions should receive particular emphasis. 

ese tests and studies include using questionnaires; saturation 
investigations in limited geographical areas; informational literature; 
and investigators to do educational work with employers, all in addi- 
tion to current standard practices. 

The Wage-Hour Division has in the past, placed more emphasis on 
apprehending violators than on securing voluntary compliance with 
thelaw. Investigations involving complaints occupy about 40 percent 
of the investigator’s time whereas 60 percent is spent on firms about 
which no complaints have been received. 

The subcommittee realizes that complaint cases must be investi- 
gated in order to protect the employees. It is felt, however, that too 
much manpower is being expended in attempting to uncover violations. 
According to experience, many of the violations uncovered are rela- 
tively minor or technical in nature. It is believed that manpower can 
be saved and at the same time the administration of the law strength- 
ened if more emphasis is placed on securing voluntary compliance and 
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16 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


less time is spent on investigating firms about which no complaints 
have been received. 


Detroit Ordnance Depot, Department of Army 

As a result of numerous complaints from employees regarding 
maladministration of personnel at the Detroit Tank Automotive 
Command and requests from Members of Congress, a survey and 
investigation of personnel administration was conducted. 

This survey and investigation verified practically all of the allega- 
tions made by the employees. It was found that during a 5-year 
period the installation had been under the command of 5 different 
generals. It was also found that during’ this 5-year period there had 
been a continual process of organization and reorganization, seemingly 
tailored to fit the personal whims of operating officials. It was also 
found that neither the Office of Management nor the Office of Civilian 
Personnel had any control over these activities—in fact, both were in 
many instances working at odds with each other. 

It was recommended that the new commanding general immedi- 
ately freeze the organization until such time as a definite pattern 
could be established. It was also recommended that the Office of 
Management and the Office of Civilian Personnel be strengthened and 
fully authorized to function under clear and concise orders and in- 
structions. It was suggested that consideration should be given to 
the replacement of the comptroller, the chief of management, and 
the civilian personnel director. 

The command suggested that the officials recommended for separa- 
tion be allowed to continue under the close direction and supervision 
of the commanding officer. These officials are still in their positions 
and, with the exception of Management, seemed to be operating satis- 
factorily. The commanding officer has established a close control 
over the organization and personnel activities in accordance with the 
recommendations. The Subcommittee intends to conduct a followup 
survey of this command during this calendar year. 


FIELD INSPECTIONS 


During Apri] and May 1956, the following field offices and military 
installations were inspected: 


Army General Depot, Schenectady, N. Y. 

Naval Supply Depot, Bayonne, N. J 

McGuire Air Force Base, N. J. 

Middletown Depot, Pa. 

General Services Administration, New York, N. Y. 

ws Department, Internal Revenue Service, Philadelphia, 
‘a. 


The findings and the comments of the departments and agencies 
thereon are summarized in the following sections. 


Army General Depot, Schenectady, N. Y. 


It was recommended that standard costs be applied in computing 
direct labor cost of repair and overhaul jobs on engineer equipment 
rather than using actual hourly rates. The Army concurred and 
stated that appropriate instructions were being prepared. The imple- 
mentation of these instructions will result in some manpower savings 
especially if they are applied throughout the Department. 
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The Army indicated that consideration will be given to utilizing 
the services of Navy and Air Force personnel in connection with 
inspection of the work performed at contractors rebuild shops. 

The Army in September 1955, selected its depot maintenance func- 
tion for survey in cooperation with the subcommittee. In its report, 
the subcommittee pointed out that the type of survey performed by 
the Army manpower team at Schenectady did not meet the criteria 
established by the subcommittee for functional surveys and suggested 
that the Army reevaluate its manpower utilization surveys. The 
Army stated that these surveys are “an integral part of the Army’s 
overall management and control system for manpower.” There 
was no indication as to whether or not any action would be taken to 
reevaluate the type of survey being performed as suggested. 

Naval Supply Depot, Bayonne, N. J. 

The general impression was favorable both as to the efficiency of 
the Navy’s inspection of depot operations and the management of the 
depot. On the other hand, the management of the research and 
development center at the depot appeared to be floundering. The 
projects that were being worked on appeared to be poorly selected and 
directed. The Navy, in general, concurred with the finding and 
indicated that action was being taken to carefully screen the projects 
and to improve the management of the center. The Navy further 
stated that the actions being taken will eliminate duplication between 
the projects being studied at the center and those being studied at the 
Bureau of Supplies and Accounts in Washington. 

It was felt that the Navy was not taking full advantage of the utili- 
zation possibilities of modern machine methods in its supply and 
inventory operations. In response, the Navy stated that steps 
were being taken to utilize up-to-date electrical accounting machines 
where field tests proved them to be practical. 

The proposal that work measurement standards developed at one 
depot be distributed to all depots for test and use where applicable 
was not viewed favorably by the Navy. 

It was further suggested that the administration of appropriated 
funds appeared to be a fertile field for study throughout the Navy. 
In reply, the Navy concurred and stated that work was going on m 
this area and that its funding procedures had recently been revised 
to reduce the number of allotments to field activities. This should 
prove to be beneficial and reduce the number of allotment adminis- 
trators presently required. 


McGuire Air Force Base, N. J. and Middletown Air Force Depot, Pa. 


Although the military personnel function was selected for survey, 
in cooperation with the subcommittee, it was found that the Air Force 
was not conducting a true functional survey but was achieving sub- 
stantial manpower savings by using the technique of reducing staffing 
standards. In other words, these reductions have been brought 
about by the expediency of using a staffing standard based on a better 
managed command and having the commands with a higher percent- 
age in the personnel function make self-analyses. The object was to 
determine to what extent they could reduce to meet the criteria. As 
a result, they reduced the manpower used in the military personnel 
function by about 3,000. 
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The subcommittee pointed out that a functional survey would 
produce more lasting benefits through changes in the basic procedures, 
ae of reports and the establishment of more objective 
staffing standards for the Air Force as a whole and for each command. 

The Air Force stated that it had used the technique of lowering 
staffing standards in order to achieve immediate manpower savings. 
The subcommittee was further advised that during fiscal year 1957, 
a systematic analysis of all aspects of the military personnel system 
will be made. This analysis will include: an evaluation of the neces- 
sity of each subsystem, a study of organization patterns and a general 
review using management engineering techniques to disclose ineffi- 
ciencies. This is the type of survey advocated by the subcommittee. 


General Services Administration, New York, N. Y. 

Two cases of organization and procedures that affect manpower were 
brought to the attention of the Administrator by the chairman of the 
subcommittee. One questioned the desirability of creating regional 
national buying branches separate from the regional procurement 
offices. The Adiniatentie replied that it was the intention to merge 
the Washington National Buying Branch with the National Buying 
Branch in New York. 

Action has been suspended, however, because a management firm, 
engaged to survey all phases of GSA’s organization and management, 
was expected to make recommendations affecting the entire supply 
organization. 

The other concerned the costly new procedures pertaining to 
appraisal reports required in the Leasing Branch of the Real Estate 
Division which appeared to place a heavy workload burden on the 
field staff and in addition has generated a workload for the Washington 
staff personnel. The Administrator advised that they recognized 
that a temporary workload problem existed but that the following 
measures were being taken to alleviate this condition. Two short 
appraisal forms have been developed for use; another form has been 
developed to expedite review in Washington. Legislation has been 
introduced to amend the Economy Act to raise the annual rent 
limitation above which appraisal reports are required on all lease 
agreements. When enacted, this will eliminate the need for appraisal 
reports where the annual rental is under $5,000. 


Internal Revenue Service, Treasury Department, Philadelphia, Pa. 

It was suggested that the Internal Revenue Service reevaluate 
certain of its billing and collecting policies and procedures. The 
Department has informally advised the subcommittee that the 
suggestion is being studied and evaluated. 


General comments 

The subcommittee is convinced, from its own experience and from 
the results achieved by some of the cooperating departments and 
agencies, that analyzing dollar expenditure data at a desk in Washing- 
ton will not produce good manpower utilization. Data relating to 
manpower must be available on an orderly systematic basis. It must 
be supplemented by field visits and inspections made by trained 
personnel. 

Any management agency that does not make periodic field visits 
soon loses touch with reality. Like Antaeus of old, who gained 
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strength by touching the ground and whom Hercules defeated by 
holding him over his head instead of throwing him to the ground, the 
vitality gained by having personal knowledge of conditions is lost 
without field trips. 

These field visits can and should be supplemented by reports from 
many sources. The Civil Service Commission and the General 
Accounting Office have inspection and audit teams. Through cooper- 
ative effort with the Bureau of the Budget, these teams could provide 
a service not otherwise available. They could collect data, as needed 
by the Bureau, as part of their regular inspections and audit reports. 
The data, thus provided, would supplement the regular reports re- 
ceived by the Bureau of the Budget. This type of approach would 
help keep costs down, minimize the disruptions of the departments and 
agencies and give the manpower management specialists of the Bureau 
data otherwise not readily available. 

The subcommittee has made use of such sources of information and, 
in many respects, found them quite satisfactory. The General Ac- 
counting Office and Civil Service Commission staff and reports served 
as valuable sources of advice and information. This was true despite 
the fact that they had not been attempting to collect data specifically 
directed at manpower utilization. The Chairman of the Civil Service 
Commission has directed their inspection and audit teams to collect 
manpower data for the subcommittee. The instructions are repro- 
duced in the appendix. Full exploitation of all available resources 
and cooperative endeavor are essential to an efficient and effective 
government. 

The subcommittee believes that the stage bas been set by its 
activities. An awareness of and an interest in the need for better 
manpower management has been created. The increasing response of 
the departments and agencies has been most gratifying. The point 
has been reached where the departments and agencies will welcome 
assistance and advice from a central agency, such as the Bureau of the 
Budget. In fact, there have been numerous expressions of the need 
for central guidance. It is believed that the advice and assistance can 
be given and the field trips made without a substantial increase in the 
Bureau staff. To illustrate, the subcommittee spent only 16 man- 
days in making the field inspections discussed in this report. 

ue in part to discussions of the subject, and suggestions from the 
subcommittee, the Bureau has requested and is obtaining funds for 
additional personnel. 


Part VI. MANPOWER PROGRAMING 
THE NEED FOR MANPOWER PROGRAMING 


During World War II and subsequently during the Korean conflict 
the need for sound manpower programing was clearly demonstrated. 
- One of the major problems during the early days of World War II 
was the lack of an uate means of determining how many workers 
were needed. Gradually during the war the beginnings of a sound 
manpower system took form. The system was largely scrapped, fol- 
lowing the cessation of hostilities, and centralized control ended. 

Once again during the Korean conflict, the need for a reasonably 
uniform manpower programing system became acute. Efforts at 
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setting up a recruiting and — rogram for civilian workers, to 
meet skill deficiencies, were Sadasert due to the lack of a manpower 
system. No amount of demands, even from the White House, could 
produce valid estimates of need because no system for roducing those 

estimates existed. They could, and did, however, produce attempts to 
develop systematic means of projecting future needs for numbers and 
skills. Following the cessation of hostilities there was another drop 
in centralized demands for accurate forecasts of manpower needs with 
a similar lag in interest elsewhere. 

After both World War II and Korea there were demands for a 
return to reliance on “dollar controls” as being adequate for peace- 
time purposes. Such controls may be adequate in an unlimited labor 
market and where it is not necessary to plan for the use of the available 
manpower resources. They are also adequate if changes in program 
and workload are to be met by abrupt firings and hirings. They are 
not adequate if both hirings and firings are to be minimized by shifting 
personnel to meet shifting workloads, by cross training to improve 
the flexibility of the work force, by using attrition to reduce the work 
force painlessly and, in general, if employees are to be treated in a 
humane and enlightened manner. Such treatment calls for plans 
laid well in advance so that time is available to make the necessary 
changes in an orderly manner. 

In every agency there are continuous changes in program and 
workload. These changes are taking place in war or in peace. Emer- 
gencies merely accentuate the changes and call for greater central 
control. Central control can be exercised intelligently only to the 
degree that valid data is available. Such data cannot be collected 
overnight, it is the result of careful planning and long familiarity 
gained through experience. The intelligent use of this data calls for 
persons familiar with the pitfalls as well as the advantages of manpower 
programing. Like doctors and lawyers, good manpower specialists 
are the product of experience, of trial and error. The mistakes made 
in the manpower business in the past lie largely in the failure to 
recognize this simple fact. The time to develop the system and 
train the specialists is during peacetime, not during an emergency. 

Evidences of the lack of good manpower programing lie in two basic 
fields. First is the obvious and traditional one of overstaffing. The 
second is in the malutilization of skills either through over, or under 
use. Undoubtedly the current acute shortage in the scientific and 
engineering, as well as other technical fields, could be greatly reduced 
by better manpower programing. Hoarding is a product of ignor- 
ance—of providing a safety factor against the unknown. A syste- 
matic approach to determining the numbers and skills needed to 
handle future workloads can do much to reduce the cause for hoarding. 
To the extent this is done costs are reduced and skilled personnel are 
made available to meet deficiencies elsewhere. 

It is the subcommittee’s view that sound manpower utilization is 
an essential ingredient of our economy. This Nation cennot afford 
the luxury of wasting manpower. It is also its considered belief that 
good utilization calls for specialized and continuing effort and interest 
on the part of both the Congress and the executive branch. 
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THE ELEMENTS OF A MANPOWER SYSTEM 


There are two phases to good staff work in the field of manpower 
utilization. One is the strictly manpower phase, or determining how 
many of what skills and grades are needed. The other is the separate 
but closely related personnel phase or the matching of the skills 
available within an organization against the established requirements. 
To the extent that valid requirements are established with the assist- 
ance of the manpower specialist and the requirements are filled with 
the assistance of the personnel specialist, management can achieve 
good utilization. In a large organization this must be done system- 
atically if full effectiveness is to be maintained. 

The subcommittee finds that the manpower program of the Federal 
Government is far behind the development of the personnel program, 
despite its importance both to the economy as a whole and to a 
successful personnel program in particular. Good manpower utiliza- 
tion cannot be achieved until a manpower program equal to the 
personnel program is brought into being. This means a government- 
wide, systematic, orderly approach to determining the numbers, skills 
and grades required. 

Periodic budget cuts or exhortations to economize are no substitute 
for a sound manpower program. Good manpower programing is a 
continuing process that matches work force to workload and reduces 
separations, resulting from decreased workloads or improved pro- 
cedures, to a minimum, when teamed with a good personnel program. 

The lack of a sound manpower program is illustrated by two ex- 
amples that are typical of most departments and agencies. One is 
the administrative assistant secretary who stated that he was re- 
sponsible for the administrative functions throughout his Department. 
Yet, on questioning, he admitted that he did not know how much 
manpower was used in each of the functions for which he was respon- 
sible. The other is the director of personnel, whose job sheet said 
he was responsible for the departmentwide personnel system. Yet, 
except for his own office, he too was ignorant of the manpower used 
to perform that function. In both cases ignorance of the facts was 
pleaded excusable on the grounds of “decentralized operation” and 
“management control through dollar control.” It would seem that 
too few administrators have learned to distinguish between delegation 
and abdication and that the dollar, like any common denominator, can 
be used to confuse unless supported by more definitive data. 

The establishment of a system for determining manpower require- 
ments involves several orderly steps. Once established it involves 
regular continuing activities. Many of these steps have been taken 
by various departments and agencies. With few exceptions, most 
departments and agencies are performing several of the activities. 
In no instance, however, has a full-fledged program, as envisioned by 
the subcommittee, been found to date. 


Assignment of staff responsibility 

The primary steps, recognition of the need for a manpower program 
and the assignment of that responsibility at the departmental level, 
have now been taken by most departments and agencies. Only one 
department has yet to take this essential step. 
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The military services have been the leaders in the recognition of 
the need for a manpower program. Among the three services most 
of the elements of a good program are in being. Each is deficient in 
various aspects. In one service, for example, the military and 
civilian manpower i roa are handled separately, except at the 
secretarial level. This despite the fact that most jobs can be filled 
by either civilian or military personnel. 

With few exceptions the placement of the manpower responsibility 
is in the office responsible for organization and methods. This provides 
a logical tie-in between changes in organization and procedures that 
cause changes in requirements for numbers of positions and skills as 
do changes in workload and working conditions. For this reason, 
the Bureau of the Budget should take the leadership in installing a 
manpower system and developing staffing standards. 

Definition of functions 

The definition of functions, as recommended by the subcommittee 
in its preliminary report (see appendix 1) has been undertaken by 
several departments and agencies. A chart of accounts, such as this, 
with accompanying workload factors, is absolutely essential to the 
development of a systematic approach to manpower. The Air Force 
and Atomic Energy Commission have developed standard functional 
definitions. Though following a similar approach, each is tailored to 
meet the particular needs of the user. The Department of the Interior 
has indicated an active interest in the functional approach to man- 
power utilization. Officials of the Treasury Department also wish to 
explore its use as part of their very active management program. 
(See appendix 2 on the Atomic Energy Commission approach.) 


Development of coding system 

The next step is to identify each job or position by a code number 
that charges it against a given function. The functional definitions 
must be accompanied by a coding system that identifies at least 
organizational echelons and units, functions (and/or subfunctions) 
performed and positions charged to those functions. This identifies 
the position according to the major duties involved regardless of 
organizational placement. For example, if safety is a recognized 
function, a safety officer and his immediate staff would be charged 
against the safety function. This would be true even though he was 
ees to the personnel office, a maintenance division, or a field 
office. 

Since this is manpower and not man-hour accounting, positions are 
charged as units. A multiple-duty type of administrative position 
might require a special identification code number. A small branch 
office, administrative officer, for example, might serve as the budget, 
personnel, procurement, and supply officer in one. 

The Air Force (see AFM 171-8) and the Atomic Energy Com- 
mission have complete coding systems. The State Department has 
one developed for the Foreign Service but not for the remainder of 
the Department. 

Establishment of reporting system 

Following the initial inventorying and codifying process, a periodic 
reporting system must be established. Normally a quarterly or even 
a semi-annual report should suffice. The more frequent the report, 
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and the higher the echelon receiving the report, the more it should be 
consolidated. The annual report should be in complete detail. The 
title and grade of each position for every organizational unit should 
be shown. The semi-annual or quarterly report might show a 
summary of numbers, and grades by function by bureau or its equiv- 
alent. A monthly report, if needed, would show only the number 
of positions by function by bureau. To date only the Air Force has 
a regular functional manpower report of the type recommended by 
the subcommittee. The Atomic Energy Commission is in the 
rocess of installing one. Several agencies such as the Treasury 

epartment, the General Services Administration and the Panama 
Canal have had special functional reports prepared. Others have 
relied on budgetary estimates. 
Development of preliminary criteria 

After the inventory and first report an anlysis should be made 
of the data reported. This analysis should serve two purposes. 
First is to determine those functions, common to all bureaus, with 
the least consistent pattern of distribution of personnel throughout 
the department or agency. Second is to determine those organiza- 
tional units with the greatest deviations, above and below normal, 
in the number or percentage of personnel assigned to a given function. 
This second step requires a decision as to what the normal percentage 
should be. Initially, the departmental or agency average can be 
accepted as normal. Through this approach the Air Force is rapidly 
establishing manpower criteria that are useful despite their broad- 
gage nature. At least they give a point of departure that was lacking 
before the criteria were developed. Through the application of the 
criteria principle to the military personnel function in the various 
field commands, the Air Force was able to achieve a much higher 
degree of uniformity. A saving of over 3,000 positions has been 
produced to date, with several thousand more contemplated. 


Initiation of functional survey program 


The next step is the initiation of a series of functional surveys. 
These should start with the function that appears to be the most 
fruitful. By that is meant the one that shows the least regularity 
and thus the most promise of savings through systematizing. Those 
offices with the greatest deviation below and above the norm offer the 
best places to start to analyze the performance of the functions. 

A functional survey should start with the reason and authority for 
performing the function. The organization of the function, i. e., the 
relationship of the departmental, to the bureau and to the field 
offices, should be examined to eliminate duplication or unnecessary 
overlap. Procedures, records, reports, and activities should all be 
analyzed for essentiality. Relations between workload and staffing 
should be established for each subfunction or activity. Finally a 
realinement of responsibility and a modernizing of systems and 
procedures should produce a sound staffing pattern. 

Functional surveys of this type are being tested by several depart- 
ments and agencies. The General Accounting Office has already done 
some outstanding work in this field. The Veterans’ Administration 
has obtained some very significant results. The survey of the voca- 
tional education function, with 3,367 employees, has resulted in a 
saving of over 300 positions with an additional 150 expected. This 
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saving of about 14 percent has been accomplished despite an increase 
in the training load. The Interior Department and the International 
Cooperation Administration are also among those doing good work 
along these lines. The Air Force plans to follow the achievement of 
saving through applying the functional criteria with a thorough 
survey of the military personnel function. This survey should result 
in a better definition of the function, a clarification of the responsibility 
at each echelon, the elimination of unnecessary reports and procedures, 
and a further saving in manpower along with improved service. 


Establishment of staffing standards 

As the survey of each function is completed the old manpower 
ratio or criteria should be replaced by a standard. Where conditions 
warrant, the standard should be varied to apply to each bureau. 
A centralized bureau might have a different standard as compared to 
one with many scattered field offices. This permits the equitable 
application of the standard throughout the department. These 
standards can be used for future analyses of reports and as a basis 
for preparing and reviewing budget proposals. Without established 
staffing standards attempts to determine the need for manpower are 
dependent mainly upon personal opinior. Staffing standards are as 
essential to the sound design of an organization capable of handling 
a given workload as standards for materials are to the structural 
engineer. The Bureau of Old-Age and Survivors Insurance of the 
Department of Health, Education, and Welfare has done some excellent 
work along this line. The military departments, Veterans’ Adminis- 
tration and many others are developing detailed standards for various 
activities. Despite congressional interest over many years, the devel- 
opment of standards applicable to functions has not progressed very 
far. 

ADVANTAGES OF A MANPOWER SYSTEM 


The above-described major elements of a manpower system are 
particularly useful for large scale or complex organizations where it is 
neither desirable nor economical to exercise rigid control through 
standardized organization and staffing patterns. Uniformity for 
analysis and programing purposes, is obtained through the use of a 
standard set of functional definitions and the accompanying coding 
system. In this manner, greater latitude can be given to line officials 
to organize to meet changing conditions, without disrupting the basis 
for comparison. 

The functional system lends itself to as high a degree of refinement 
as is needed by the department or agency. It provides a broad frame- 
work within which very detailed functional work measurement sys- 
tems can be installed. This has been done by the Directorate of 
Civilian Personnel in the Air Force. It is also a natural counterpart 
of a mechanized personnel system such as that being developed by 
the State Department for selecting the best qualified Foreign Service 
officer for a given assignment, 

Analysis of the numbers, grades, and skills by function can easily 
be made to see if a sound balance of skills and grades is being main- 
tained. It is very easy, for example, to have an imbalance between 
professional staff and clerical assistance develop over a period of time. 


The full usefulness of a functional manpower system is not realized, 
however, until accurate forecasts of the numbers, skills, and grades can 
be made. These forecasts must reflect planned changes in workload, 
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organization, procedures, equipment and facilities. Such forecasts 
can then provide a sound basis for budget preparation and fund 
allocations, as well as for personnel actions such as training, assign- 
ments, career guidance, and recruiting. Sound planning of this type 
avoids unnecessary hiring and permits the full use of cross training, 
transfers, and attrition to minimize the need for firings. 

The effectiveness of the system will depend largely upon the type and 
extent of support and leadership given. This has been demonstrated 
in several departments and agencies. It is equally true of the execu- 
tive branch as a whole. For this reason the subcommittee has met 
with representatives of the Bureau of the Budget and encouraged 
their active participation. 


Part VIL. REcOMMENDATIONS 


Based on the results of the hearings and studies it has conducted, 
the subcommittee strongly urges recognition of the need for systematic 
control over the use of manpower in addition to the control over dollar 
expenditures, and recommends that: 

(a) The executive departments and agencies adopt and install 
functional manpower reporting systems, as set forth in appendix 1, to 
give top management adequate data for manpower programing; to 
provide information on requirements for manpower in accordance with 
the provisions of Public Law 801, 84th Congress; and to permit the 
Bureau of the Budget to initiate a program leading to the development 
of staffing standards for each function; 

(6) The Bureau of the Budget strengthen its management staff and 
assume leadership in the installation of an effective manpower man- 
agement system, utilizing to the fullest existing facilities, reports, and 
programs; 

(c) The executive branch through the Bureau of the Budget initiate 
a series of functional surveys, which cut across organizational lines, 
to eliminate any overlap and duplication of functions among depart- 
ments and agencies; 

(d) The executive branch establish a procedure whereby central 
approval must be obtained before Government employees, in critical 
skill categories can be employed by holders of defense research and 
development contracts; 

(e) The Department of Defense undertake two manpower studies, 
one directed at simplifying the organization of the Washington bead- 
quarters of the military services and the other at streamlining the 
military and civilian personnel function. The two studies should 
have as an objective a reduction of at least 15,000 military and civilian 
positions; 

(f) A thorough followup study be made of the steps taken and the 
results achieved by the Civil Service Commission and the Secretary of 
Defense in response to the letters concerning the need for improving 
the utilization of engineers and scientists in the Federal Government 
and by private agencies with defense research and development 
projects, to determine if additional legislation is needed; and 

(g) A study be made of the legislation needed to provide adequate 
control over and accounting for the use of manpower, including a 
system for control over the establishment and classification of organ- 
izational entities comparable to the system for control over the estab- 
lishment and classification of individual positions. 
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APPENDIX 1 


THE FUNCTIONAL APPROACH TO MANPOWER 
UTILIZATION 


The following explanation and definitions are designed to present 
more fully the meaning of the subcommittee’s recommendation C on 

age 35 of its report on manpower management. (House Rept. 
No 1740, 84th Cong., 2d sess.) 

In general terms, functions are defined as those major systems or 
processes through which an organization accomplishes its objectives. 

A functional approach to management is one in which a specific 
function is selected for survey and study on an agency or department- 
wide basis. 

This subcommittee has recommended the adoption of the functional 
approach to conducting manpower surveys, developing staffing stand- 
ards and determining the number of personnel required. This does 
not mean that other approaches to management, such as by organiza- 
tion, program or object class, are not of equal importance. Rather, 
they should be considered as complementary. The organizational 
approach places major emphasis on the administrative groupings or 
lines of authority, programs on the objectives to be accomplished, 
object class on items or services to be purchased, and the functional 
approach on the processes or systems within the organization. Experi- 
ence has shown that the use of a combined approach can help provide 
more adequately the type of information needed to assure effective 
utilization of manpower. 

The ability to analyze, plan, and project manpower utilization on a 
consolidated functional basis does not eliminate the need for continuing 
emphasis on all existing techniques for improving management. ‘The 
lowered unit costs resulting from such efforts as work simplification, 
work measurement, work scheduling, improved methods and better 
organization, can be depicted on a functional as well as on an organi- 
zational program or object class basis. The ability to analyze costs 
from several viewpoints gives the administrator the advantage of a 
thorough cross check on the effectiveness of his management improve- 
ment program. 


I. EXAMPLES OF FUNCTIONS BY MAJOR CATEGORIES 


Regardless of the size of the agency or the degree of formalization of 
organization and procedures, the following functions are illustrative of 
those usually performed either by or for a department or agency. It is 
recognized that the terminology used and the functions performed will 
vary from department to department and agency to agency. The 
functions are grouped by major categories mainly for purposes of 
presentation. 
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A. Executive direction (top management) 

Executive direction provides the overall policy guidance and pro- 
gram coordination necessary to achieve the objectives of the organi- 
zation. The primary purposes of executive direction are: 

1. To establish objectives; 

2. To achieve an equitable distribution of resources among 
the ee units and to the functions within the organiza- 
tion; an 

3. To assure the effective and efficient accomplishment of the 
established objectives. 

In general, executive direction is provided by the heads of the 
major organizational units that embrace a number of administrative, 
support, and substantive functions. For manpower reporting pur- 
poses, this function should include all of the personnel in the immediate 
offices of: 

1. The Secretary, the Undersecretary, and Assistant Secre- 
taries of departments or their equivalents in the agencies; 

2. The heads of the major bureaus or divisions reporting 
directly to one or more of the above; and 

3. The heads of the regional or field offices or commands 
reporting directly to the head of the department or agency. 


B. Administrative (staff assistance) 


Separate from, but closely related to, the executive direction func- 
tion are those that help provide the executive head with information 
and staff guidance. These functions are normally called administra- 
tive and most of them are found in every department and agency. 
They are also often called housekeeping functions. Examples are: 

Accounting, analysis, auditing, Pediction finance, or ngewe. 
intelligence, Terai, 3 oagorsare and methods, personnel, plans 
i 


and programing, public information, reporting, safety, security, 
and supply. 


C. Substantive (primary programs) 


The substantive functions constitute the real reason for the crea- 
tion of the department or agency. They may also be designated as 
programs or missions. The purposes of the other functions are to 
direct, plan for and support the substantive functions. The objec- 
tives of the organization are accomplished through the substantive 
functions. They distinguish one department and agency from 
another. 

Various aspects of a given substantive function may be found in 
different places within an organization. For example, different 
components of the military defense function can be found in the Army, 
Navy, Air Force, and Treasury Departments. In general, however, 
the major substantive functions should be different for each depart- 
ment or agency. To the extent this is not true, there may be 
duplication of effort. 

t should be emphasized that an administrative or support function 
in one department or agency can be and often is a substantive function 
in another. For instance, “supply” is both a substantive and an 
administrative function in the General Services Administration but an 
administrative function alone in the Treasury Department. 
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The major groups of substantive functions, as used in the Presidents’ 
budget, are: 
. Agriculture and agricultural resources. 
Commerce and housing. 
General government. 
International affairs and finance. 
. Labor and welfare. 
. Major national security. 
. Natural resources. 
. Veterans services and benefits. 
In many cases, the substantive functions of a department or larger 
agency will appear under several of the above headings. 


D. Support 

The principal purpose of the support functions is to provide assist- 
ance to the substantive and other functions. As in the case of sub- 
stantive functions, a support function in one agency can be listed as an 
administrative function in another. The exact placement will depend 
upon the department or agency and the responsibilities assigned to 
the function. Formalized functions of this type are more often found 
in the military departments. Examples are: 

Commissary, communications, food service, health, laundry 
and dry cleaning, machine records, mail and records, maintenance 
(buildings, equipment and real property), personal services, 
police, printing, public works, procurement, training, transporta- 
tion, warehousing, and weather. 
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Il. DEFINITION OF TERMS 


A. Functional survey 

A functional survey is one which follows through and analyzes from 
beginning to end a specific function and all the activities involved 
regardless of the number of bureaus, divisions, branches, sections, or 
units involved. 

It is important to understand the difference between the usual 

organizational survey and the more inclusive functional survey that is 
stressed by this subcommittee. In the case of the organizational 
survey, the study of procedures, techniques, workload, and staffing are 
restricted to a specific organizational unit; for example, a bureau or 
division. 
e In the case of the functional survey, all directives, procedures, 
i techniques, workload, and personnel factors are analyzed across the 
board, taking into consideration all organizational units that perform 
any work related to the particular function being studied. To 
illustrate, in surveying the budget function, all budget work per- 
formed within a department would be analyzed, including program 
formulation, development of supporting data by other staff divisions 
and operating bureaus, and work done in the budget sections of the 
field offices, as well as that by the central office budget division. All 
activities relating to the budget function would thus be studied, 
including every bureau, division, branch, section, or unit involved. 

The functional survey should include a review of the authority for 
the performance of the specific function or elements of that function. 
Not only should consideration be given to what and how something is 
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being done, but also to why, where, and when it is being done and who 
is doing it. This more inclusive survey will usually uncover duplica- 
tion of effort or indicate functions or elements of functions being per- 
formed that are no longer essential. In making a functional survey, 
emphasis remains on streamlining the process by improving methods 
and eliminating work no longer necessary, but organizational place- 
ment of the various facets of the function being surveyed must also be 
given major consideration. 


B. Manpower reports by function 


Functional manpower reports are derived from a reporting system 
whereby positions are charged against functions performed, regardless 
of organizational placement. This requires a published set of func- 
tional definitions, organizational nomenclature and numerical codes 
which specifically identify the activities of the individual agency. 
Normally, each position is charged against the function that requires 
the major portion of the occupant’s time. Within the practical limits 
of the reporting system, data on positions, skills, grades, and workload 
involved, by functions, should be reported by organizational entity. 
With a mechanized reporting system, manpower reports by organiza- 
tion and function can be prepared from the same deck of cards. 
Depending on the size and complexity of a department or agency, 
semiannual, or even annual, functional reports in detail should suffice 
(i. e. grades and skills as well as number of positions by function for 
each organizational unit). These can be supplemented by quarterly 
or monthly summaries showing total numbers of positions by function, 
where needed. Where the use of man-hour accounting is justified, it 
can and should be tied into the functional reporting system through the 
use of the functional codes. 


C. Staffing standards 


Staffing standards are best defined by the following examples: 
Twelve personnel employees per thousand total employees, or 
100 medical staff members per hundred hospital beds. 

Staffing standards can be most readily developed from data provided 
through a manpower reporting system and refined by functional 
surveys. Similar standards can be developed for each function. 
Periodic tests or surveys to zheck the validity of the standards are 
essential. 

A staffing standard should be considered as applicable only to the 
particular department, agency, or bureau for which it was developed. 
Comparisons that show significant deviations above or below the 
standard point to the need for further action, such as a survey, to 
(1) see if the deviation is justified, and (2) determine what should be 
done to correct the situation if the deviations are not justified. 

The staffing standards should be developed primarily as a means of 
relating manpower requirements to program changes or changes in 
workload. Their usefulness for budgeting and programing is en- 
hanced when grade and skill ratios, as well as numbers of positions, are 
developed for each function. 


D. Functional analyses 


A functional analysis is a management review of the statistical data 
provided through a functional reporting system. The data should be 
summarized by functions for each bureau or its equivalent. Valid 
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summations of the manpower used to perform similar functions in 
different bureaus and geographical areas can be made providing the 
reports used are hand upon a comparable set of definitions. The 
manpower used to perform each function can then be compared with 
the departmental or agency standard for that function. 

The only purpose of such a summation and comparison should be 
to highlight abnormal differences. No valid conclusions can be drawn 
without a thorough and detailed search into the reasons for the wide 
variations. Normally, this should be done through an organizational 
survey. 

To restate, a functional analysis should only be used to show where 
inefficiency or unusual efficiency appears to exist (assuming that the 
function is producing satisfactory results). In the case of inefficiency, 
such an analysis will indicate where the trouble lies, not what needs to 
be done to correct it. 
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Ill. SOME ADVANTAGES OF USING THE FUNCTIONAL APPROACH TO 
MANPOWER UTILIZATION 


A. The number of functions can be kept to a reasonable level re- 
gardless of the size of the department or agency. 

B. Functions, properly defined, can be directly tied to the various 
administrative systems used throughout the Federal Government. 

_C. Since functions, as such, remain relatively stable, despite changes 
in the organizational structure of a department or agency, a much 
higher degree of comparability, from year to year, of the manpower 
needed to perform each function can be obtained. 

D. The functional framework can be used as a pattern around which: 

1. Management surveys can be organized and programed; 

2. Manpower costs can be summarized and determined by 
function for each major organizational unit in the organization; 

3. Sound estimates of manpower needed for administrative, 
support, and substantive functions can be established for varying 
sizes of programs; 

4. Manpower requiremenis can be projected by numbers, 
grades, and skills and thus a better basis can be provided for the 
recruitment, training, placement, career guidance, rotation, and 
reductions-in-force of individuals; and 

5. Results obtained through improved management can be 
easily summarized and portrayed. 

EK. A more equitable distribution of manpower resources to organ- 
izational units can be achieved in accordance with program variations, 
after there has been an objective evaluation of functions performed and 
their essentiality to the accomplishment of the program. 


kao" 
Bh . siantl 
he ee 
q. 
tee TS 
cm 
cx 
Sy Se 
ay OO 
te 
se 
=3 
== 
~ 
© 
ae 18 
we fe 
dee 
ow 
Bem 
= 
} oe 
de 
is 


RIVED Ay 











MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 31 


APPENDIX 2 
ATOMIC ENERGY COMMISSION 


FunctTionaL Survey or AEC MaNnpowEr 
PART I. INTRODUCTION 
A. AUTHORITY 


Memorandum, dated February 21, 1956, subject: Manpower util- 
ization program from the General Manager to heads of Washington 
divisions and offices and to managers of operations: 

1. Formally establishes a manpower utilization program for the 
AEC to integrate functional controls of manpower with other manage- 
ment controls now in effect. 

2. Assigns to the Director, Division of Organization and Personnel, 
responsibility for development and implementation of the program. 

3. Emphasizes the need for active cooperation by all divisions and 
operations offices, especially in the initial phase of definitions, inven- 
tory, and codification. 


B. BACKGROUND 


1. The Committee on Post Office and Civil Service of the House of 
Representatives, under authority of House Resolution 304, 84th Con- 
gress, is aggressively emphasizing the importance and need of func- 
tional manpower controls in all Federal agencies. 

2. This interest is based on the fact that the functions of an organi- 
zation are generally not too numerous regardless of the size of the or- 
ganization, and normally quite stable oe organizational struc- 
ture may be subject to frequent change. Functions also provide 
elements of standardization which may be difficult if not impossible 
to achieve in organization structure. 

3. Since functions remain relatively stable in scope and in number, 
they provide vital horizontal beams or links in the otherwise vertical 
structure of organization, budgeting, costs, manpower controls, and 
other management controls. In the committee’s opinion the func- 
tional framework can be used as a pattern around which: 

(a) A much higher degree of comparability can be obtained, 
from year to year, of the manpower needed to perform each 
function. 

(6) Functional manpower costs can be determined and sum- 
marized for each major organizational unit. 

(ec) More equitable distribution of manpower resources to 
organizational units can be achieved in accordance with program 
variations. 

(d) Manpower requirements can be projected by numbers, 
grades, and skills, and thus a better basis can be provided for the 
recruitment, training, placement, career guidance, rotation, and 
reductions-in-force of individuals. 

(e) Sound estimates of manpower needed can be established 
for varying sizes and types of programs and projects. 

(f) Management surveys can be more effectively organized and 
programmed. 
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(g) Results obtained through improved management can be 
easily summarized and portrayed. 

4. The committee makes clear that other approaches to manage- 
ment such as by organization, program, or object class, are of equal 
importance and should be considered as complementary to functional 
controls of manpower. Experience has shown that the use of a com- 
bined approach can help provide more adequateiy the type of infor- 
mation needed for management to assure effective utilization of 
manpower. 

C. DEFINITIONS OF TERMS 


1. Functions are the major systems, field, or types of work through 
which the Atomic Energy Commission accomplishes its objectives. 

2. Subfunctions, as used herein, are also essentially major systems, 
fields, or types of work. They are related in a supplementary or some- 
what subordinate manner to functions in order to simplify the use of 
the AEC Functional Code and to facilitate the coding of positions by 
the sequential technique described later. Although functions and 
subfunctions are essentially equivalent in principle, the use of the 
subfunction designation makes it possible for the code structure to 
retain and reflect, as much as possible, generally familiar organizational 
relationships. 

3. Activity is a grouping of related operations within a single func- 
tion or subfunction. 

4. Operation is a series of closely related work steps or tasks in a 
common activity. 

5. Substantive functions of the Atomic Energy Commission are those 
major fields through which it accomplishes its primary and program- 
matic objectives, and which constitute the real reason for the creation 
and existence of the AEC as a separate agency of Government. 
Eleven substantive functions have been established: (@) Manufactur- 
ing; (6) raw materials; (c) production; (d) military application; (e) 
research and industrial development; (f) reactor rae, engineering, 
and development; (g) physical sciences research; (A) radiation protec- 
tion and life sciences research and development; (7) civilian applica- 
tion; (7) liaison and international affairs; and (£) miscellaneous sub- 
stantive functions. Related to these 11 functions are 21 subfunctions 
and 56 activities. 

6. Executive direction and control function is the overall policy 
guidance and top management program coordination necessary to 
carry out the substantive functions. 

7. Administrative functions are those whose purpose is to provide 
services and support for the accomplishment of the substantive func- 
tions. Administrative functions are generally found to be common to 
all types of organizations. It is characteristic of AEC organization 
that positions clearly involving one or more administrative functions 
are scattered through components with technical and programatic 
missions, in which the key positions are involved in substantive func- 
tions. Likewise, a component with a unique administrative service 
or support mission will often include a number of positions whose 
functions involve other and different administrative services and 
support. It is these types of functional ‘impurity’? which emphasize 
the need for functional survey and analysis. Twelve administrative 
functions have been established: (¢) Community affairs; (6) classifi- 








MANPOWER UTILIZATION AND PER®ONNEL MANAGEMENT 33 


cation; (c) construction, engineering, property, supply, procurement, 
contracting, and EDM planning; (d) finance; (e) health and safety; 
(f) information; (g) legal; (h) nuclear materials management; (7) 
office services; (7) organization and personnel; () security; (J) miscel- 
laneous administrative functions. Related to these 12 functions are 
23 subfunctions and 91 activities. 

8. Performance index is an indicator to distinguish between direct 
and indirect utilization of positions in the performance of activities, 
subfunctions, and functions. It identifies on the one hand all AEC 
positions utilized directly in performing, or in supervising the perform- 
ing of, an identified activity or function. On the other hand, it 
identifies separately those AEC positions utilized either individually 
or in Management components, in an indirect relationship through 
(a) standards and policy development for direct performance; (6) 
planning and programing for direct performance; (c) inspection and 
appraisal of direct performance; or (d) a combination of these indirect 
management controls. 

Furtber explanation and examples illustrating the performance 
index concept are contained in part II. 

9. Work type index is an indicator used in the functional coding of 
all AEC positions, in both direct and indirect performance, to identify 
the major category and level of work responsibility, as (a) supervision; 
(6) staff assistance; (c) secretarial assistance; (d) professional work; 
(e) nonprofessional or trainee work. 

Definitions of the categories are contained in part II. 

10. Functional survey is one which follows through and analyzes 
from beginning to end a specific function and all the activities, opera- 
tions, procedures, and other aspects involved, regardless of organiza- 
tional components. Comprehensive survey of a function may include, 
as warranted, any or all of the following: A management survey and 
determinations of productivity, workload experience, backlog experi- 
ence, overtime experience, morale, personnel turnover, performance 
factors, adequacy of organization, propriety of delegation of authority, 
essentiality of operations, effectiveness of procedures and related 
controls, existence and suitability of procedure manuals and work 
standards, records kept, reports rendered, forms used, applicability 
of production quotas and work measurement, relationship between 
manpower and equipment, training methods, special and pertinent 
local variables, appropriate staffing standards, and other factors 
relating to budgetary and cost controls. Interest is centered in func- 
tion, not in organization. 

11. Functional inventory is merely the first step in the usually 
lengthy and continuing process of a complete functional survey. 
To help identify those functions which warrant priority in plans for 
functional survey, an inventory of all positions in the organization 
must be taken, charging each against a specific function, and prefer- 
ably, wherever possible, against a sackibebe activity within the func- 


tion. Inventory interest is centered in the position, not in the 
incumbent. 

12. Functional codification is closely associated with the functional 
inventory and is essentially accomplished simultaneously with the 
inventory. The activity and functional determination for each posi- 
tion is converted to a numerical code which becomes an integral part 
of all official records of the position. 
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13. Functional reports of manpower begin with the functional 
inventory and codification of all positions, as of a certain date, show- 
ing additional data pertinent to functional costs. Periodic supple- 
mentary reports are used to reflect changes of functional interest and 
to permit economical and accurate perpetual controls. 

14. Functional analyses are management reviews of the data 
provided through a functional reporting system and through the 
comprehensive functional survey defined above. Functional analyses 
of all pertinent data serve to highlight potentially abnormal differences 
and to point the way for the selection of individual functions and 
activities which warrant more intensive study or management surveys, 
and the possible application of workload and staffing standards for 
budgeting and control purposes. Functional analyses will, in other 
words, indicate where trouble lies, not what to do about it. 


D. THE AEC FUNCTIONAL SURVEY 


1. AEC functional inventory.—The first step of an AEC functional 
survey under the approved manpower utilization program, is now 
tentatively planned in the form of a complete functional inventory 
of full-time AEC positions occupied as of July 1, 1956. Although 
equally important from the management viewpoint, it is not now 
planned to include contractor personnel in the inventory. The sheer 
numbers of contractor personnel, the variety of their organizational 
structures, and the complexities of AEC-contractor relationships 
make it impractical to consider a task of such scope during the develop- 
mental stages of the manpower utilization program. Application of 
the system to AEC Federal manpower will provide adequate tests 
and develop evidence as to its practicality, effectiveness, and value, 
and will provide a firm foundation of experience and knowledge which 
will permit its prompt and economical extension to contractor per- 
sonnel, if warranted. A specially designed form will be provided for 
this intitial step, with a single line entry for each position. Basic 
inventory data for each position will include the position number, 
position title, grade, functional code, and budget program to which 
the salary of the position is charged. These inventory reports will 
be submitted to the Division of Organization and Personnel, Wash- 
ington, for organization and analyses of the data. In this proposed 
AEC functional inventory, each position is to be inventoried as a 
unit, not fractionally. Accordingly, all concerned should recognize 
that the inventory is designed to provide an order-of-magnitude 
control rather than a precise accounting of man-hours by function. 

2. AEC functional code.—The functional code for each AEC position 
will be a six-digit number; the significance of the digits is as follows: 

First two digits: Function. 
Third digit: Subfunction. 
Fourth dit: Activity. 


Fifth digit: Performance index. 
Sixth digit: Work type index. 

For example, if the code of a position is 882424, this can be inter- 
preted to reveal that the position is primarily utilized in the organiza- 
tion and personnel function, in the Federal personnel administration 
subfunction, in job evaluation and wage administration activity, not 
directly performing such work, but developing standards and policy 
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for job evaluation and wage administration, and finally, the position 
involves a level of professional work. The complete code structure, 
including definitions of functions and subfunctions, identifications of 
related activities, and explanations and definitions of performance 
indices and work type indices is presented in part IJ of this paper. 

3. Application of the AEC functional code.— Determination of the 
appropriate functional code for each AEC position is in effect the 
answer to this question: ‘‘How is this position utilized 50 percent or 
more of the time?’ To answer this question correctly and quickly 
requires, of course, familiarity with the definitions and structure of 
the code. Beyond that, the answer can and should be developed in 
a precise sequence of thought, as summarized at the beginning of 
part II. Extensive testing has shown that brief study of the 
code structure and definitions results in generally spontaneous recog- 
nition of whether a position is chargeable to (a) the executive direc- 
tion and control function; (6) within the area of substantive functions; 
or (c) within the area of administrative functions. 

a. The first four digits of the code for any position can be 
determined simultaneously and as a unit. The process of deter- 
mining these numbers has been standardized and simplified by 
providing three successive “‘lines of retreat”? which are to be con- 
sidered in sequence, from the most precise level of determination 
to the most general level, only to the point where appropriate 
identification can be made. Activity identification is ‘“‘the most 
precise level of determination” and will automatically identify 
the related subfunction and function. Subfunction and function 
identification are next in sequence, if necessary. The “most 
general level of determination” is the miscellaneous function at 
the end of the list of substantive function (code 6900) or at the 
end of the administrative functions (code 9000). 

(6) The miscellaneous functions (code 6900 and code 9000) are 
provided because it is recognized that there are numerous posi- 
tions in the AEC which include in their responsibilities a variety 
of functions, with no single function being the primary one. An 
inventory system which does not permit the recording of fractions 
of positions must include provision for those positions whose 
primary utilization cannot be identified with either a specific 
activity, subfunction, or function. In coding positions, the coder 
is asked only to make every reasonable effort first to identify 
cheeget utilization with 1 of 3 specific levels of work identifica- 
tion which are provided (activity, subfunction, function). If 
such identification cannot be made, the miscellaneous function is 
available to the coder for final resolution of his problem cases. 
By general cooperation in the application of this sequence, it is 
hoped that the number of AEC positions assigned against the 2 
miscellaneous functions can be kept to less than 5 percent of 
the total. If and when Guneenied: the positions in these two 
groups can be further analyzed, even on a fractional basis if 
desired, as to the more detailed nature of their functional scope. 

(c) With respect to the performance index and work-type 
index, it will be found most practicable to complete the coding of 
a ie position in one operation. After the first four digits 
have been determined for any position, proceed to the identifi- 


cation of its performance index and work-type index, and thus 
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develop the complete code. It will also be generally easier to 
work with positions associated in organizational compouents, 
even though organizational location is not normally pertinent to 
the code determination. Usually most of the positions in one 
component have a close work relationship, and it is frequently 
found that the only variation in their respective codes will occur 
in the sixth digit, or perhaps in the fifth and sixth digits. 

4. Functional codification —The functional code for each position 
will, of course, be reported in the initial functional inventory. Addi- 
tionally, it is planned that the functional code will become an integral 
part of all official records of the position. If, after the code is once 
determined, it is added to and made a permanent part of the form 50, 
the SF-7, and rosters or flexolines of positions, it becomes a relatively 
simple clerical task to extract such data when needed for subsequent 
periodic reports or special purposes. 

5. Organizational inder—The functional codification of positions 
must, by its nature, be accomplished by individual operating units. 
When these inventory data are assembled, the Division of Organiza- 
tion and Personnel, Headquarters, will also apply to each position a 
separate and distinct organizational index, which will identify uniquely 
the particular component in which the position is located and also the 
function or mission of that component. This indexing can be done 
quite simply on a centralized basis. It is important, however, that 
all concerned understand that this supplementary organizational index- 
ing will be performed and will be related to the position functional 
code. Only by this device can certain very necessary distinctions be 
made. For example, code 8416 will include a variety of positions 
engaged in reporting and statistics work. It is essential, in the 
analysis of the data accumulated, to be able to distinguish between 
positions involved in construction and engineering reports and statis- 
tics and those engaged in the same type of work with respect to pro- 
duction, to military application, or to some other functional area. 
® 6. AEC functional reports of manpower.—Subsequent to the initial 
inventory supplemental functional reports of manpower will be re- 
quired, probably quarterly. Changes of functional interest will be 
fewer than personnel changes: a change of incumbents of a position 
is of no functional interest whatsoever so long as the function, grade, 
and budget program charge of the position remain unchanged. For 
functional-cost purposes these supplementary reports will have to 
identify positions which were not filled for the major part of the 
period being reported. By a system of such reports the functional 
re of AEC manpower can be easily maintained on a continuing 

asis. 

7. AEC functional analysis—Analysis of the inventory data re- 
ported and determination of specific functional areas to be investigated 
in more comprehensive detail, on an individual basis, will be accom- 
plished primarily, and at least initially, on a centralized basis in the 
Division of Organization and Panennel, Headquarters. It is expected 


that the mechanics of organizing, maintaining, sorting, and analyzin 

the inventory data can be accomplished in a simple and economica 
manner, without recourse to punched cards or sorting equipment. 
To the extent desired locally, Operations Offices will be free to maintain 
and analyze their own functional data for immediate assistance in 
their respective management improvement programs. After ex- 
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perience with functional controls, it is expected that Operations 
Offices will consider this type of management control a necessity 
rather than an optional matter. 


PART II. FUNCTIONAL CODE FOR AEC POSITIONS 


The code structure is arranged by major functions in three areas: 
A. Top management; B. Substantive functions; and, C. Adminis- 
trative functions. Subfunctions and activities are related to their 
respective functions. 

n determining the first four digits of the position functional code, 
apply the following sequence of considerations, in the order presented, 
only as far as necessary to establish the appropriate designation: 

(a) Activities are identified as such, alined, and indented under 
subfunctions, or in some cases directly under functions. Deter- 
mine first, if possible, whether the position is primarily utilized in 
a specific activity. If so, the code of that activity will auto- 
matically identify the related subfunction and function, and pro- 
vide the first four digits of the position code. 

(b) If the position cannot be identified primarily with one specific 
activity, but is utilized in all or a rend ero of the activities 
under one subfunction, then the code of that subfunction identifies 
the related function and provides the first four digits of the 
position code. 

(c) If the position is not primarily utilized in 1 activity or 1 
subfunction, but in all or a combination of the subfunctions (or 
activities) of a single function, then the code of that function 
will be assigned as the first 4 digits of the position code. 

(d) Lastly, if the primary utilization of the position is such that 
it cannot be properly coded by any of the preceding considera- 
tions, then assign the appropriate miscellaneous code (code 6900 
or code 9000) as the first four digits of the position code. 

The fifth digit of the position code represents the performance 
index, which dinstinguishes between the direct and indirect aspects of 
activity or function performance. See section D of part II. 

The sixth digit of the position code represents the work-type index, 
which identifies different major categories or levels of work responsi- 
bility. See section E of part II. 


A. TOP MANAGEMENT 


0100 Executive direction and control (function) 


Positions utilized in the overall guidance and program coordination 
necessary to carry out the substantive functions. Consistent with 
the definitions in section 87, Bureau of Budget Circular A-11, Revised, 
July 27, 1955, this function is generally construed to include those 
positions primarily concerned with directing, coordinating, and con- 
trolling all of the programs of the Atomic Energy Commission, or all 


of the programs in a major geographical area, i. e., an operations 
office. Literal application of this definition would limit the use of 
this code to the positions of the Commissioners, the General Manager, 
Managers of Operations, and their respective assistants and staffs in 
their immediate offices. The definition definitely excludes positions 
in the separate offices of Assistant General Managers and of Assistant 
Managers of Operations. 
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However, the above literal = Sta must be modified to take into 
account certain aspects of AEC organization. Accordingly, this code 
is applicable to selected, appropriate positions in the ces of the 
Commissioners, the Office of the General Manager (including Opera- 
tions Analysis, Congressional Communications, and the Office of the 
Secretary to the Commission), the Inspection Division, the Intelligence 
Division, the single position of the General Counsel (as a special staff 
adviser to the Commission), and the immediate offices of individual 
managers of operations. Within these approved components, exclude 
from this function every position properly chargeable to a function, 
subfunction, or activity in either the substantive functions or adminis- 
trative functions areas; e. g., many of the positions in the Office of the 
Secretary to the Commission should be charged to activities in the 
administrative information subfunction (code 8410), and public 
information positions in the offices of managers of operations should 
be charged to the public information subfunction (code 8420). 

0101 Congressional communications activity. 

0102 Executive secretarial coordination activity. 

0103 Inspection activity. 

0104 Intelligence activity. 

0105 Operations analysis activity. 
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B. SUBSTANTIVE FUNCTIONS, SUBFUNCTIONS, AND ACTIVITIES 


0200 Manufacturing (function) 
Positions utilized in the direction and coordination of the functions 
subfunctions, or activities of both production and raw materials. 


0400 Research and industrial development (function) 

Positions utilized in the direction and coordination of all or a com- 
bination of the functions (including subfunctions or activities) of 
reactor research, engineering, and development (code 4000), physical 
sciences research and development (code 5000), and radiation protec- 
tion and life sciences research and development (code 6000). 


1000 Raw materials (function) 
Positions utilized in all or a combination of the following subfunc- 
tions: 
1010 Raw materials exploration (subfunction) 

Includes activities concerning geology, engineering, explora- 
tion, research, and the development and maintenance of ore 
research data. 

1011 Engineering activity. 
1012 Exploration research activity. 
1013 Geologic activity. 
1014 Ore research data activity. 
1020 Raw materials process development (subfunction) 

Includes activities concerning the development of processing 
techniques for the recovery of uranium from ores. 

1021 Processing activity. 

3 1022 Research and development activity. 

t 1030 Raw materials procurement and production (subfunction) 
Includes activities concerning the procurement and produetion 

of uranium ores and concentrates, and other special materials, 

from both domestic and foreign sources. 
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1031 Domestic procurement and production activity. 
1032 Foreign procurement and production activity. 


2000 Production (function) 
Positions utilized in all or a combination of the following subfunc- 
tions: 
2010 Production of feed materials (subfunction) 

Includes activities concerning production of feed materials 
for reactors and gaseous diffusion plants, including uranium, 
thorium, and other source materials, and processing of reactor 
depleted uranium for use as feed to gaseous diffusion plants. 

2011 Process development activity. 
2012 Production activity. 
2020 Production by isotope separation processes (subfunction) 

Includes activities concerning production of special nuclear 
materials by isotope separation processes, including the gaseous 
diffusion and other processes, and the manufacture of special 
materials, such as barrier and converters, related to these pro- 
cesses. 

2021 Process development activity. 
2022 Production activity. 
2030 Production by reactor operations (subfunction) 

Includes activities concerning production of special nuclear 
materials by reactor operations, including the canning of fuel 
elements, chemical separation of irradiated elements, and the 
production of special reactor materials such as heavy water and 

"graphite. 
2031 Process development activity. 
2032 Production activity. 
2040 Production process development (subfunction) 

Includes activities concerning the development and improve- 
ment of production methods and facilities for the manufacturing 
of feed materials, special nuclear materials, and other materials. 


3000 Military application (function) 
Positions utilized in all or a combination of the following sub- 
functions: 
3010 Weazons production and control (subfunction) 
Includes the fo llowing activities related to nuclear weapons 
and weapon components: 
3011 Product inspection and acceptance activity. 
3012 Production activity. 
3013 Readiness assurance activity. 
3014 Storage and shipment activity. 
3020 Weapons research and development (subfunction) 
Includes research and development activities concerning nuclear 
systems and ordnance aspects of weapons. 
3021 Nuclear systems research and development activity. 
3022 Ordnance research and development activity. 
3030 Weapons testing (subfunction) 
Includes activities concerning the testing of nuclear weapons at 
both continental and overseas sites. 
3031 Continental tests activity. 
3032 Overseas tests activity. 
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4000 Reactor research, engineering, and development (function) 
Positions utilized in all or a combination of the following sub- 
functions: 
4010 Military reactor technology (subfunction) 
Includes activities concerning research, engineering, and 
development of reactors for aircraft, Army, and naval uses. 
4011 Aircraft reactor activity. 
4012 Army reactor activity. 
4013 Naval reactor activity. 
4020 Nonmilitary reactor technology (subfunction) 
4021 General research, development, and _ engineering 
activity. 
4022 Industrial applications and participation activity, 
excluding power reactors. 
4023 Power reactor activity. 
5000 Physical sciences research and development (function) 
Positions utilized in all or a combination of the following activities: 
5001 Chemistry research and development activity. 
5002 Metallurgy and materials research and development ac- 
tivity. 
5003 Physics and mathematics research and development ac- 
tivity. 
6000 Radiation protection and life sciences research and development 
(function) 
Positions utilized in both of the following subfunctions, or a com= 
bination of their activities: 
6010 Biological and medical research and development (subfunc- 
tion) 
Includes the following activities: 
6011 Biological research and development activity. 
6012 Biophysics research and instrumentation development 
activity. 
6013 Medical research and development activity. 
6020 Radiation protection (subfunction) 
Includes the ihiowina activities: 
6021 Health physics activity. 
6022 Radioactive fallout activity. 
6023 Radiation control and radiological safety activity. 
6024 Radiation instruments maintainance and repair ac- 
tivity. 
6500 Civilian application (function) 
Positions utilized in all or a combination of the following sub- 
functions: 
6510 Civilian application general controls and coordination 
(subfunction) 
Includes the following activities: 
6511 Access permit activity. 
6512 Business practices activity. 
6513 Reactor proposals review and coordination review. 
6514 Regulations activity. 
6515 State relations activity. 
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6520 Cwilian application of isotopes (subfunction) 

Includes the following activities concerning the distribution and 
utilization of isotopes. Excludes the writing and dissemination 
of technical information about isotopes, which are chargeable to 
activities under Code 8430: 

6521 Applications, authorizations, and allocations activity. 
6522 Utilization and technical advisory activity. 
6530 Civilian application licensing (subfunction) 
Includes the following activities: 
6531 Export control activity. 
6532 Facility licensing activity. 
6533 Foreign utilization and production activity. 
6534 License issuance activity. 
6535 Materials licensing activity. 
6600—lLiaison and international affairs (function) 
Positions utilized in all or a combination of the following sub- 
functions: 
6610 Executive domestic liaison (subfunction) 

Includes top level, external liaison for the AEC, e. g., with the 
Operations Coordinating Board, the National Security Council 
Planning Board, ete. 

6620 International exchange and implementation services (sub- 
function) 

Includes the following activities: 

6621 Foreign visits and visitors coordination activity. 
6622 Information and materials exchange activity. 
6630 International policy contacts and negotiations (subfunction) 

Includes activities concerning policy negotiations and liaison 
involved in AEC international cooperation with individual for- 
eign nations and with the United Nations Organization. 

6631 Bilateral and multilateral agreements activity. 
6632 Foreign liaison office activity. 
6633 United Nations affairs activity. 

6900 Miscellaneous substantive functions 


Positions in the substantive functions area which cannot be identi- 
fied as being primarily utilized within one of the above-listed functions. 


C. ADMINISTRATIVE FUNCTIONS, SUBFUNCTIONS, AND ACTIVITIES 


7000 Community affairs (function) 
Positions utilized in both of the following subfunctions or in a 
combination of their activities: 
7010 Community property administration (subfunction) 
Includes activities concerning the administration, control, 
utilization, and disposal of both commercial and residential 
property in AEC-controlled communities. 
7011 Commercial property activity. 
7012 Residential property activity. 
7020 Community services (subfunction) 
Includes the following activities concerning the public and 
municipal services of AEC-controlled communities: 
7021 Fire prevention and control activity. 
7022 Police and public safety activity. 


81908—56——-4 


if mieeith i tdined 


+ 
Al 











42 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


7023 Public health and welfare activity. 
7024 Public works activity. 
7025 Schools activity. 


8000 Classification (function) 

Positions utilized in both of the following activities concerning the 
security classification and declassification of materials, operations, 
facilities, and information. 

: 8001 Classification activity. 
; 8002 Declassification activity. 
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8100 Construction, engineering, property, supply, procurement, con- 
i tracting, and EDM planning (function) 
: Positions utilized in all or a combination of the following subfunc- 
tions: 
8110 Construction and related engineering (subfunction) 
Includes activities concerning the administration and coordi- 
nation of construction and related engineering planning, design, 
and coordination, the maintenance of plant and equipment, and 
expediting critical items of equipment and materials. 
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2. 8111 Construction administration, and coordination ac- 

. tivity. 

= 8112 Engineering planning, design, and coordination ac- 
on tivity. 

ra 8113 Plant and equipment maintenance activity. 


8114 Special assistance activity, including the expediting of 
critical equipment and materials. 
8120 Emergency, disaster, and mobilization planning (sub- 
function) 

Includes activities concerning civil defense planning, liaison, 
and coordination, community disaster planning, mobilization 
readiness, and the priorities and allocation system of AEC. 

8121 Civil defense and community disaster planning, 
liaison and coordination activity. 
8122 Mobilization readiness activity. 
8123 Priority and allocation system activity. 
8130 Procurement and contracting (subfunction) 

Includes activities concerning procurement of equipment, 
materials, and services, contract negotiation, contract prepara- 
tion, and contract review activities, as reflected below. Positions 
charged to code 8131 should be limited to those whose primary 
utilization and specific end purpose are directly concerned wit 
one or more phases of contracting activity, or coordination of 
numerous contracts of various types and with varied objectives. 
The term “contract administration,’ as commonly used in the 
AEC, is deliberately omitted from the entire code structure, since 
the AEC organization of federal personnel is fundamentally a 
: contract administration instrument, with varieties of specialists 
separately applying their respective skills to individual aspects of 

the total contract administration task. Each contract is essen- 
oe tially an implementing medium for accomplishing a specific sub- 
4 stantive or administrative objective of the AEC. All positions, 
either technical or administrative, whose primary end p can 
be recognized or identified with such a specific objective, and 
which have an associated responsibility for administering one or 
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more contracts as means toward that larger purpose, should be 
coded within the appropriate substantive or administrative func- 
tion reflecting the objective itself rather than the means (con- 
tracting) of its accomplishment. 

8131 Contract negotiation, preparation, and review ac- 
tivity, including preparation of specifications, 
advertising for bids, negotiating, selecting, award- 
ing, preparing contracts, and reviewing contract 
and subcontract actions. 

8132 Procurement of equipment, materials, and services. 
(activity). 

8140 Property and supply (subfunction). 

Includes activities concerning excess property utilization and 
disposal, real estate, traffic and transportation, warehousing and 
the management of equipment. The performance index (Sth 
digit) will, of course, provide the necessary distinction between 
property and supply management positions and supply operations 
positions related to the same activity or to the subfunction. 

8141 Excess personal property utilization and disposal 
activity. 

8142 Equipment management activity, including utilization 
and disposal. 

8143 Real estate activity. 

8144 Traffic and transportation activity. 

8145 Warehousing activity. 


8200 Finance (function) 


Positions utilized in all or a combination of the following sub- 


functions: 


8210 Accounting (subfunction) 

Includes activities concerning general accounting, product and 
construction cost accounting, and accounting reports, including 
the planning of accounting systems (an indirect performance in- 
dex) for these activities; also the administration of contractor 
finance and insurance programs. Excludes activities of quanti- 
tative accounting for special nuclear materials (code 8600). 

8211 Contractor finance and insurance programs activity. 
8212 Cost accounting activity, including product and con- 
struction costs. 
8213 General accounting activity. 
8220 Auditing (subfunction) 

Includes activities concerning normal auditing of financial 
transactions, and the Internal Audit of all operations having an 
impact on the financial interest of the AEC. Excludes auditing 
activities related to special nuclear materials (code 8600). 

8221 Audit of accounting operations (activity) 
8222 Audit of “other than accounting” operations (activity) 
8230 Budgeting (subfunction) 

Includes activities concerning the budgetary process, including 
the formulation, development, analysis, review, and presentation 
of budget assumptions, the annual budget submission, financial 
plans, midyear budgetary reviews, requests for apportionment, 
“flash” estimates, etc., and the allocation of funds and control of 
allotments. 


Wii BivivviiLG 














44 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


8231 Budget controls activity. 

8232 Formulation and development activity. 

8233 Review and analysis activity. 
8240 Fiscal services (subfunction) 

Includes activities concerning accounts payable, payroll, time, 

and leave, and the handling of travel requests and reservations. 

8241 Accounts payable activity. 

8242 Payroll, time, and leave activity. 

8243 ‘Travel service activity, including requests and reserva- 

tions. 


8300 Health and safety (function) 
Positions utilized in advising, training, coordinating, and promoting 
with respect to all or a combination of the following activities: 
8301 Fire prevention and protection activity. 
8302 Industrial hygiene and safety activity relating to 
construction and plant operations. 
§393 Traffic safety activity. 


8400 Information (function) 
Positions utilized in all or a combination of the following subfunc- 
tions: 
8410 Administrative information (subfunction) 

Includes activities concerning the processing of information 
for administrative purposes. The information itself may fre- 
quently be scientific or technical in nature, but the guiding 
criterion is the primary purpose of the processing—whether 
primarily and originally for administrative use, as distinguished 
from public and from scientific and technical uses. Activities 
include reporting and statistics on progress and status of projects 
and programs, manual issuances and directives, and the other 
activities identified below. Positions properly chargeable to this 
function are scattered through many different AEC components, 
e. g., recording, cataloging, codifying, and reproduction positions 
in the Office of the Secretary to the Commission, law librarian 
positions in legal components, graphics and reproduction posi- 
tions in various office services components, and reports analysts 
and statisticians in components of all types. 

8411 Cataloging and organizing activity, including record- 
ing, acquiring, documenting, coding, indexing, etc. 
8412 Dissemination activity, including library and refer- 
ence services, distribution of informational mate- 
rials, etc. 
8413 Forms control and issuances activity. 
8414 Graphics preparation and presentation activity, in- 
cluding visual aids and photography. 
8415 Publication, printing, and reproduction activity. 
8416 Reporting and statistics activity. 
8420 Public information (subfunction) 
Includes activities concerning the release of information to the 
public, liaison with and services to mass communications media, 
services to educational agencies, and atomic energy exhibits. 
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8430 Scienti, fe, technical, and technological information (subfunc- 
tion 
Includes activities concerning the planning and processing of 
scientific, technical, and technological information for use by the 
oo technical, and industrial communities, as indicated 
elow: 

8431 Cataloging and organizing activity, including ab- 
stracting, indexing, etc. 

8432 Dissemination activity, including library and refer- 
ence services, storage and distribution, ete. 

8433 Editing and writing activity. ‘ 

8434 Graphics preparation and presentation activity, in- 
cluding composition, proofreading, art, illustration, 
drafting, makeup, ete. 

8435 Publication, printing, and reproduction activity. 

8436 Classified distribution control activity. 


8500 Legal (function) 


Positions, excluding the single position of the General Counsel (code 
0100), utilized in both of the following activities: 

8501 General law and legal services activity. 

8502 Patent law and patent activity. 


8600 Nuclear materials management (function) 


Positions utilized in both of the following activities relating to 
quantitative controls for source and special nuclear materials: 
8601 Accounting and auditing activity. 
8602 Technical quantitative controls activity. 


8700 Office services (function) 


Positions utilized in all or a combination of the following sub- 
functions: 
8710 Communications services (subfunction) 

Includes activities concerning cryptographic, radio, and tele- 

communications services: 
8711 Cryptographic services activity. 
8712 Radio Services activity. 
8713 Telephone services activity. 
8714 Teletype services activity. 
8720 Miscellaneous office services (subfunction) 

Includes activities concerning the requisitioning, storage, and 
issuance of office supplies, office and building maintenance and 
custodial services, stenographic and typing pools, space control, 
and related services. Exe udes communications services (code 
8710), records services (code 8730), and publications and visual 
aid services which are included in code 8410 and code 8430. 

8721 Maintenance and custodial activity. 
8722 Office supplies requisitioning, storage, and issuance 
activity. 
8723 Stenographic and typing pool activity. 
8730 Records services (subfunction) 

Includes activities concerning the processing of mail and active 
records, messenger services, and records retirement. Excludes 
activities speci yor devoted to security controls of classified 
papers, records, and documents, which are included under code 
8910. 
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8731 Current records service activity. 

8732 Mail, messenger, and related services activity. 
8733 Records Center activity. 

8734 Records disposal activity. 


Po 8800 Organization and Personnel. (function) 
ee | Positions utilized in all or a combination of the following sub- 
Bes functions: 
8801 Scientific and technical manpower resources activity. 
8810 Contractor Personnel Administration (subfunction) 
Includes activities concerning the provisions of contractor 
personnel programs, labor-management relations, and the assur- 
ance of contractor compliance with pertinent laws and regulations. 
8811 Contractors’ personnel programs activity. 
8812 Labor-management relations activity. 








— 8813 Legal and regulation compliance activity. 
ne teren 8820 Federal Personnel Administration (subfunction) 
coy: Includes the following activities involved in administering 
ae federal manpower and positions: 
rs 8821 Emplovee relations and services activity, including 

“a an training. 

‘ei 8822 Employment, placement, and separation activity. 
we 8823 Health service activity. 
a = 8824 Job evaluation and wage administration activity. 
Ss 8825 Processing and recording activity. 
— 8830 Organization and management (subfunction) 
£ Includes the following activities: 
bod 8831 Management survey activity. 
4 8832 Manpower utilization and related management 
cf: improvement activity. 

4 oe 8833 O. and M. projects and studies activity. 


Ti 8900 Security (function) 

i: Positions utilized in all or a combination of the following subfunc- 

ne tions. Include under code 8900, with appropriate performance index, 
a positions utilized in headquarters’ security inspection activities related 
> — to security programs of operations offices (including area offices, access 
ot permittees, and contractor facilities, as required in the course of such 


activities. Include also under code 8900, with appropriate perform- 
ance index, positions utilized in security survey activities concerning 
the inspection and appraisal by field security personnel of security 
programs of operations offices, area offices, access permittees, and 
contractor facilities. The organizational index for each position (see 
pt. I, p. 7) will distinguish between headquarters’ and field positions 
utilized in these inspection and appraisal activities. 
8910 Information security (subfunction) 
Includes activities concerning the security control of classified 
information, including claseified documents, cryptographic secu- 





rity, security education of AEC personnel, security infractions, 
and security violations. 
8911 Classified document control activity. 
8912 Cryptographic security activity. 
8913 Security control of classified information (activity). 
8914 Security education activity. 
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8915 Security infractions activity. 
8916 Security violations activity. 
8920 Personnel security (subfunction) 

Includes activities concerning personnel security, visitor con- 

trol, foreign travel, and internal security. 
8921 Foreign travel activity. 
8922 Internal security activity. 
8923 Personnel clearance activity. 
8924 Visitor control activity. 

8930 Physical security (subfunction) 
Includes activities concerning the physical protection of 
security interest against unauthorized access, espionage, com- 
promise, theft, sabotage, loss or other intentional damage; 
security shipments; protection of facilities under emergency 
conditions; ‘‘cover”’ operations; and military defense planning 
applicable to AEC facilities. 
8931 “Cover” operations activity. 
8932 Emergency protection of facilities (activity). 
8933 Military defense planning activity. 
8934 Physical protection of security interest (activity). 
8935 Shipment security activity. 

8940 Security training (subfunction) 

Includes activities concerning training of AEC security person- 
nel in security practices and procedures. 


9000 Miscellaneous administrative functions 


Positions in the administrative functions area which cannot be 
identified as being primarily utilized within one of the above-listed 
functions. 


D. PERFORMANCE INDEX (FIFTH DIGIT) 


In the AEC organization there are individual positions, as well as 
groups of positions in formal components, which are primarily devoted 
to developing standards and policy, planning and programing, in- 
specting and appraising, or a combination of such responsibilities with 
respect to a specific activity subfunction or function. In the appli- 
cation of this code, such positions are to be considered as having an 
indirect relationship to their respective activities, subfunctions, and 
functions, as distinguished from positions which are utilized in the 
direct performance or execution, or in the supervision of such direct 
performance. Direct and indirect performance positions are coded 
in the same way by activity, subfunction, and function. A distinc- 
tion, however, is to be provided in the fifth digit of the functional 
code of the position, in accordance with the following: 

1. Direct performance or execution of an activity, subfunction, 
or function, or supervision of direct performance, including 
secretarial assistance to such supervision. 

2. Developing standards and policy, or establishing authorities, 
criteria, procedures, methods, systems, techniques, etc., for the 
direct performance of an activity, subfunction, or activity. 

3. Planning and programing, or scheduling and preparing speci- 
fications and details for the progress and conduct of operational 
performance, as distinguished from its budgetary and financial 
aspects, in the execution of an activity, subfunction, or function. 
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4. Inspecting and appraising, reviewing, surveying, evaluating, 
etc., the direct performance of an activity, subfunction, or func- 
tion with respect to adequacy, effectiveness, compliance with 
policies, regulations, laws, etc. If inspection or appraisal is 
identified as an activity (e. g., code 0103, code 8222, etc.), the 
pons ine index for positions involved will normally be No. 1, 
above. 

5. Combined indirect management control and planning, 
involving a combination of Nos. 2, 3, and 4, above, with respect 
to an activity, subfunction, or function. 

Examples of AEC positions and components which appear from their 
titles to be primarily engaged in indirect performance are the following. 
The list is, of course, not complete. 

(a) Accounting Systems Branch (FIN) 

(6) Production Control Officer (TISE) 

(c) Procurement and Contracts Branch (C. and 8.) 

(d) Personnel Security Standards Branch (SEC) 

(e) Physical Security Standards Branch (SEC) 

(f) Review and Assistance Branch (O. and P.) 

(g) C-E Methods and Analysis Branch (C. and S.) 

(kh) Property and Supply Management Branch (C. and S.) 

(i) Security Inspection positions in the Inspection and Training 
Branch (SEC) 

(j) Manpower and Personnel Standards Branch (O. and P.) 


E. WORK-TYPE INDEX (SIXTH DIGIT) 


The sixth and last digit of the functional code of each AEC position is 
intended to classify the position in 1 of 5 broad categories which 
indicate the general character and level of work responsibility with 
respect to the related activity, subfunction, or function. For each 
position, regardless of its performance index, assign the appropriate 
last digit as indicated by the following: 

1. Supervision —Includes heads, deputy heads, and assistant heads 
in line of command, of any organizational component established as a 
separate organizational entity, or of any informal working group 
not identified as an organizational component Assignment of this 
index should convey that the position does in fact supervise one or 
more other positions, other than a single secretarial position, or one 
or more subordinate components. Excludes, for example, the chief 
of a branch which includes only the chief and one secretary. 

2. Staff assistance.—Includes positions, technical or administrative 
in scope, nonsupervisory, and not in line of command, which provide 
special and personal advice, assistance, liaison, coordination, etc., 
for supervisory positions indexed under No. 1, above. Distinguish 
from nonsupervisory positions involved in the direct performance of the 
work of the particular activity, subfunction, or function, and properly 
coded under Nos. 4 or 5 below. 

3. Secretarial assistance.—Includes stenographic or typing positions 
involving correspondence preparation, maintenance of office files, 
telephone and reception service, etc., serving essentially as secretary 
to one or more positions. Except for the work-type index, such sec- 
retarial positions are coded in exactly the same way as the position 
served, or the senior position if more than one is regularly served. 
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4. Professional work.—Includes positions other than those covered 
above which require a level of professional skill in either substantive 
or administrative functions, subfunctions or activities. These pro- 
fessional positions may involve either direct or indirect performance. 
However, this index will normally be associated with indirect perform- 
ance in cases where the position is located in an organizational com- 
ponent which itself has an indirect management mission. A 
professional position not in an indirect component, but used individ- 
ually for indirect performance, will normally be indexed as No. 2, 
above. A simple guide to the professional status of a position is the 
basic skill factor for AEC job evaluation, as defined in AEC Manual, 
chapter 4131; it is suggested that if doubt exists, consider as profes- 
ome any position whose skill factor is at least that specified in 

egree 5. 

5. Nonprofessional or trainee work.—Includes all other positions not 

covered in the above four categories. 


Part III. Exampues or Funcrionat CopineG 


To illustrate the proposed functional coding, the positions in the 
Division of Biology and Medicine, Headquarters, have been selected 
as a good representative sampling and are listed below with their 
respective functional codes. This coding has been applied to these 
positions as they are listed in the organization chart, without detailed 
analysis or intimate knowledge of the primary utilization of each 
position, essentially on the basis of what appears to be the appropriate 
code as suggested by position title and by organizational titles. 
To the extent that these titles do not reflect actual primary utiliza- 
tion, some codings may not be precisely correct. However, such 
inaccuracies will not seriously impair the intended purpose of the 
illustration. 
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Division of biology and medicine 





Component and position Functional 
code 


Office of the Director: 


RE CEOs, Kidmesitbntinkn csanihwandunisthaneats bees séeu 

Assistant Director for Administration. __.................-.---- 

AsenaerenvG AMNUNAIN. oa Se edie a ee 

eens Aint is iis sie. hin. ee iki 2 dR 

SE) EER RARE re Serr ge eer Se oes eeaty Eee Srey aie Eee i pour rt 

i aire dl eal bh. cehiinltn aided unis sh aces een nebo ining enschede 
Administrative Branch: 


RAMTEC VS WORN 25 3 ie i ea ae es ch Se 

SIONS CNG ss aiesteiniisterctin bis BS Dick © hininn Karenina S Zalaiadss 

Records and property management assistant. _..............---- 

I ne ee ee See ee we 

ae REE TENGE SIE oo ON Cadman aowend 

Bilas Ma GC Es si est Be cicc awk 
Program Coordination Branch: 

Nc ik La i il Dake aaane. ker 
RE EIS SR ERS Ro DRS RLS ne SES GLE alae BARC a 
NY GUNN ws Societe bud at cltcl pe cde cidvenhbbobwdidaces 
REO CIR ck oe ee en we ak Sew ee 
COORRTIE GAIRUAING fii Se ea re. Si eecce Ss oul ade 
SE OLE EET ANE TO ey TE TENE le OP OPEL BO Tey 
OE SE co EN Be ASP SEE ESE pip ee aA pO Ea 

rsa, * Ae Branch: 
yee wi NE A bos cet eas os ee a ee 
CRI nace ote titre ta apa eis ind a hubeenian kee ih A tomeibie ees 
I ia ge So ie Hi el has eases es Rinne aera naa eo 
ON Rae ala be og Si Ud La tliat Airing nh aR get Alin oct eeas a al lg eo 
Prenearon: comiwacdt-abelstant’ |... ob kn Che kak 
RpOON eNO 0a) oo Ss CE See ries as ese 

Medical Branch: 


PE IRIN MINNIE or csas cd Sete tesa cn cage ae RS ie oak > Gon at aN aa okie cn 
NR Te TO ON i hs aia lock dues uc ieee ae 
PRUNE ne Se rear oats he ee ah he ada lig wiemaaraede 
PEIN fot cs ao beck do akab cud cacenbamsnase Bas aes tas We bes ait 
RN ne aos stu dala edRbebp awl ameed 
Biophysics Branch: 
FRSC RARE SES RRR TBI IS ERR Ce OEM Senn Pe, We aR RE eee 
aE MO es ace ret le a a settee Slava ie'ae oe wei oanoe wel 
Ragieon Otecte BNeeaee. oo so ek eee eee ee 
RE i 5s ceed pcbhektbnutedeamieabussadeuucide 
NE ARNE: SOBRE Si casa en kad Se Oh an eee 
Secretaries (3)... .......... DPE TEES PS CTS LAGS ER DE 
Radiation Instruments Branch: 
CRE Se le cece habae cc ee usec beuw eb caleoeccen oi cit Ne thie) de ini 
PINES TENT NROING oo ain PO Mia kao a ole ola weeny 
Maecitiial ONSINGOT. . 6 in os eee een Rw ws abc ne tassels hdc Raa 
TN a CU os dna ate mmo ken 
Physicist (instruments) _..--........-..------ RTE Pinte pee 
PRE SOM is se ae oe i A eee 
DOURRUREIOE Ts cues ee hc cael cee 
‘Civil Defense Liaison Branch: 
Sf ARPRIAET PS oe ae ca PO ON cP SAK RO a 
PR OO Ss 2 oe Gas hg accede hades echoes 
Beeteearies (9) ssc SS as ee a aa ZL ae igs 








MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 51 


FUNCTIONAL INVENTORY 


Organizational index 





Office (1st 2 digits) 


Type of component (middle digit) | 


Organization mission 
(last 2 digits) 





01 Washington Headquarters 
02 Headquarters extensions 
11 Grand Junction 0. O. 

12 Denver Area Office 

13 Salt — Area Office 


Hanford O 
Oak Rides ©. O. 
Fernald Area Office 
New Brunswick Area 


Office 

Paducah Area Office 

Portsmouth Area Office 

St. Louis Area Office 
Savannah River O. 0. 

Dana Area Office 

Albuquerque O. O. 

Buffalo Area Office 

Dayton Area Office 

Kansas City Area Office 

Los Alamos Area Office 

Rocky Flats Area Office 

Sandia Area Office 
So, Albuquerque Area Office 
San Francisco 0. O. 
Chicago O. O. 

Hartford Area Office 

Lockland Area Office 

Pittsburgh Area Office 
Idaho O. . 

70 oO. 


Schenecta 
61 New an 3.6 
Brookhaven Area Office 


SSSLSSASRERBSSRIRK FSSe 


aa 


> 
P<) 





1. Offices of Commissioners, Gen- 
eral Manager, and Managers 
of Operations. 

2. Se te Offices of Assistant 

eneral M rs, Assistant 
Managers of Operations, or 


equivalents. 

3. Offices of Division Directors in 
Headquarters and Operations 
Offices, or equivalents. 

4. Separate offices of Division 
Assistant Directors, or equiv- 


alents. 

5. Offices of Area Managers, 
Heads of Extensions, or 
equivalents. 

6. Separate offices of Assistant 
Area Ma rs, Assistant 
Heads of xtensions, or 
equivalents. 

7. Any Branch, or its equivalent. 

8. Any Section, or its equivalent. 

9. Any Unit, or its equivalent. 

Note.—The mission assigned 
to components in Nos. 1-5, inclu- 
sive, is automatically the mission 
of their respective, subordinate 
components in Nos, 6-9 inclusive. 





7 se BR CELEB 


282 


23 8 SRSeSsS85 


ao 
~ 


Top Management. 

Manufact: cr}: 

Research and Industria] De- 
velopment. 

Raw Materials 

Production. 


Reactor Development. 
Physical Sciences Research. 
Sciences Research 


Life % 
Civilian Application. 
Liaison and International 


Affairs. 

Miscellaneous Substantive 
Functions. 

Community Affairs. 
Classification. 
Construction, Engineering, 
Property, Supply, Pro- 
curement Contracting, 
EDM Planning. 


Finance. 

Health and Safety. 

Information. 

Legal. 

Nuclear Materials Manage- 
t. 


Office Services. 
—— and Person- 


Security. 
Miscellaneous Administra- 
tive Functions. 





FuncTionaL INVENTORY DEVELOPMENT 


Cuart 1.—Chronology of development (as of June 30, 1956) 


October (1955) and November: 


First contacts from House Committee on Post 


Office and Civil Service. Continued through committee guides and advice, 


and AEC monthly reports. 


analyst. 


December: Preliminary research and analysis. 
January (1956): Study of organizational structure and functional character. 


February: Formal announcement of AEC man 
pril: First draft of functional code an 


March- 
May: Review and su 


June: Revised draft of code and plans for pilot run. 
Manpower assigned, 1 analyst; man-hours used to date, 700. man-hours, 


Recruitment, selection, and assignment of qualified 


wer utilization program. 
inventory plans. 
ggested improvements by headquarters divisions. 


Cuart 2.—Major development problems 


Small emplo 
. Functional 


ie RN ind istia apairesiaee glen ce pees 
5 CURTREROU sc renee te cue 
Missions and programs. -—_.......---- Complex in scope. 
pment. ......---.-..---- 


(i inte featire. ooo, he co} 


Highly decentralized. 
Not standarized. 


Multiple functions per position. 
Direct performance versus indirect 


management. 


AEC-contractor relationships. 
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Cuart 3.—Organization versus Function 





Utilize Positions in These Functional Areas 





Executive Direc- Substantive Administrative 
tion and Control Functions Functions 





These major areas of AEC organization: 


ee RR Sra LEA x x x 
Technical Programs... ....- Sarinqichdind Ae-chiGhnniaaneeatinnats sane x x 
RR iitciatd acer waridnceedslep mbshabasbalosbahdedeetebteskhuneaeecese x 














Caart 4.—Chronology of future plans (as of June 30, 1956) 


July: Full pilot test and presentation to operations offices. 

August: Inventory and Codification of all AEC positions. 

September and October: Organization and Analyses of Inventory Data. 
November: Development of Priority list for Functional Survey. 
December: Initiation of continuing functional survey program. 


Cuarr 5.—Premises and concepts 


1. Not man-hour accounting_........-.- Order-of-magnitude system. 

2. Not a fractional position inventory_._.. Inventory positions as units. 

3. Minimize multiple functions per posi- Emphasize single primary utilization, 
tion. 

4. Relate code structure to organization Flexible system of sequential alterna- 
structure. tives (see chart 6). 

5. Standard application of sequential From specific level to general level 
alternatives. (activity) (miscellaneous functions) 


(see chart 6). 
6. Direct performance versus indirect Performance index (see chart 8). 
management. 


7. Identify major classes of work__-.---. Work type index (see chart 8). 

8. Anticipate function-budget integra- Relate functional code to budget 
gration. program code (see chart 7). 

9. Identify organization and mission_----. Organizational index. 


Cuart 6 
Functional Inventory Development 


SEQUENTIAL ALTERNATIVES 









MISCELLANEOUS FUNCTIONS 







FUNCTIONS 







SUBFUNCTIONS 






ACTIVITIES 
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Cuart 7.—Functional code vs. budget program code 











Function Code Budget program 

Raw ausetels ebb twit ea ndiei+<+icrkeibeen Raw materials 

PR inn iii Saas homeatamonetinweg ors Production. 

Military a wR ED ESD ESS LDN H Gee nee Sete Military application. 

Reactor deedigmant IIe Se jot LRA RE tees Reactor development. 

LE ae ate _— WUOUUNORL 5 icetce Cea Physical sciences research. 
WINORs <b 5c vuitindcetetieducndasers Life sciences research. 

Oleline aer ap lication Bins DMRS Be OI 0 None. 

Liaison and international affairs Do. 
Community affairs ._...............-- Community operations. 
Other administrative functions. ...............-- 8000 | Program administration (includes civilian ap- 


plication and international affairs). 











Cuart 8.—A EC functional code 


ee WOE I aid doe es in tsb ieee Function. 

ST COD sit ies on oe ee eae eel Subfunction. 

el gs ieidines dinereial waren nine iniin Activity. 

PE rk nnantnwnekaaeennemeson Performance index. 

RR RE SR eR ALPES Work type index. 
Example: 


Code 882424: 
88 Organization and personnel function. 
2 Federal personnel administration subfunction. 
4 Job evaluation and wage administration activity. 
2 Developing standards and policy (indirect performance). 
4 Professional work. 


Cuart 9.—Numerical analysis of functional code 





Areas | Number of Number of | Number of 
| functions | subfunctions| activities 





Executive direction and control_..........................-.-- 1 heal : 5 














ree wae scanty Neha, eomepay OEE rege nema oe | 1 | 21 56 
Administrative functions. .....-.........---...-------------- 12 | 23 91 
RS oO RI SORE PN eee we emcee 24 | 44 | 152 
Total functions and subfunctions.................----.- , Saye ROTTER TY ae 





APPENDIX 3 


Hovusr or REPRESENTATIVES, 
SUBCOMMITTEE ON MANPOWER UTILIZATION 
AND DEPARTMENTAL PERSONNEL MANAGEMENT 
OF THE CoMMITTEE ON Post OrFrice AND Civit SERVICE, 
December 13, 1956. 
Hon. Row tanp R. Hveues, 
Director, Bureau of the Budget, 
Washangton, D.C. 

Dear Mr. Huaues: Reference is made to the study of manpower 
utilization cept, ka the Federal Government that is being con- 
ducted by this subcommittee under the authority of House Resolution 
304, 84th Congress. 

In the course of inspections and visits that have been made to the 
various departments and agencies, our attention has been directed to 
several studies that have been made of the Department of Justice, 
including one by the Bureau of the Budget. It is my understanding 
that the results of these management studies were provided to the 
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Department of Justice and contained specific recommendations for 
improvement. It appears that only a small number of the recom- 
mendations have been adopted and those which would have meant 
: significant savings were set aside. 
4 It would be helpful to the whole situation, in my opinion, if the 
Bureau would initiate a followup on these management reports and 
provide me with the following information: 
(a) The specific recommendations made in the management 
studies, particularly those conducted by the Bureau; 
(6) Action taken to date; and 
(c) The status of the remaining recommendations which, 
either in whole or in part, were not placed into effect. 
I also believe it would be helpful if the Bureau of the Budget would 
take some affirmative action to see that a manpower management 
program of some recognized type is instituted in the Department of 





or . 

eel Justice. 

cui . With best wishes, I am, 

ponte Sincerely yours, 

a James C. Davis, Chairman. 

 &~ 

me ee 

tie oat 

bt APPENDIX 4 

om, Fe : y 

es: SUBCOMMITTEE ON MANPOWER UTILIZATION 

= : AND DEPARTMENTAL PERSONNEL MANAGEMENT, 

c... July 9, 1956. 
oe > 4 3b 

a Hon. Puitie Youna, 

oe i= Chairman, United States Civil Service Commission, 

L.. -~ Washington, D. C. 

Cee Dear Mr. Youne: As Chairman of the Subcommittee on Man- 
Ben power Utilization and Departmental Personnel Management, I am 
— requesting your cooperation in a matter vital to the defense of this 
” Nation. I am referring to the need for full utilization of scientific and 


engineering personnel in the Government. 

The shortage of such skills has been emphasized many times 
both in publications and hearings before the full committee. In 
light of this, it appears that an organized effort is warranted to assure 
that there is no waste or hoarding of these skills. 

I wish to request that the Commission organize a special effort 
during the coming months to ascertain first, that every position calling 
for trained scientists and engineers really requires this level of skill 
and second, that full use is being made of these skills where they are 
needed. In addition, a special canvass might be in order to see if 
every trained scientist or engineer has been given full opportunity to 
use his technical training. 

I am attaching a copy of my letter to the Secretary of Defense 
requesting his active assistance in trying to help reduce the proselyting 
i of Government scientists, particularly by companies with Government 
cost-plus research and development projects. 

Your cooperation in this important undertaking will be greatly 
appreciated. In this connection, ‘please feel free to call upon our 
committee for any assistance we might be able to give. 


@Gk <i 


UNDE DEY 
wiere 





ie : Sincerely yours, 
Bee James C, Davis, Chairman. 
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APPENDIX 4A 


SUBCOMMITTEE ON MANPOWER UTILIZATION 
AND DEPARTMENT PERSONNEL MANAGEMENT, 


July 9, 1956. 
Hon. Cuarues E. WIitson, 
The Secretary of Defense, 
Washington, D. C. 

Dear Mr. Secretary: During the recent hearings of the full 
committee on the need for additional scientific and engineering 
personnel the competition for such personnel between Government 
and private industry with Government cost-plus contracts was dis- 
cussed. Perhaps the outstanding example of such competition was the 
salary of $40,000 a year offered the Director of the National Advisory 
Committee for Aeronautics by a corporation operating under an Air 
Force contract. 

n light of the longfelt shortage of technically trained personnel, 
particularly scientific and engineering, the Nation can ill afford undue 
competition or hoarding and waste of such personnel. 

I am requesting the Civil Service Commission to organize a special 
effort withm the ‘Federal service to assure that every position calling 
for a scientist or engineer really requires this level of skill and that 
where needed the skills are fully utilized. In addition, I am suggestin 
that special effort be made to see that every trained scientist and 
engineer is given full opportunity to use his training. 

At the same time I believe it would be highly profitable if you 
could obtain the cooperation of those private industries with Govern- 
ment cost-plus research and development contracts in making a similar 
analysis of their use of trained scientists and engimeers. It is my 
belief that through such an intensive cooperative effort much can be 
done through better utilization to help relieve the existing shortage 
of skilled personnel. 

I would appreciate your views on this matter and I wish to assure 
you of the full cooperation of our committee in such an undertaking. 

Sincerely yours, 
James C. Davis, Chairman. 


APPENDIX 5 


Unirep States Crvin Service CoMMIssION, 
Washington, D. C. 
Commission Letter. 
To: Central and regional office officials. 
Subject: Instructions for special inquiry to be made in connection with 
inspections initiated between September 1, 1956 and Feb- 
ruary 28, 1957. 

At a hearing before the Subcommittee on Manpower Utilization and 
Departmental Personnel Management of the House Committee on 
Post Office and Civil Service conducted on June 25, Chairman Young 
agreed to have the Commission, in conjunction with its regular ; 
inspections, assemble certain information for the committee concern- 
ing reorganizations which have resulted in increased numbers of posi- 
tions at higher levels. 
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The details of the inquiry have been worked out by the repre- 
sentatives of the Commission and representatives of the committee. 
In connection with each inspection (except inspections of post offices) 
which is started between September 1, 1956 and February 28, 1957, 
inspectors will make the following inquiries: 

(1) Has there been a reorganization within the installation or office 
being inspected during the 2 years immediately preceding the inspec- 
tion? (When was the Jast previous reorganization?) 

(2) If so, what was the purpose of the reorganization? 

12 Mipbeg the reorganization required by legislation or Executive 
order? 

(4) Were any new functions added and if so, what were they and 
where did they come from? 

(5) What was the previous position held by the head of the new 
organization? (Include title and grade of previous position.) 

(6) If the new functions were taken from an existing organization, 
what happened to the organization they were taken from? (Was it 
abolished, or was the number of employees reduced, or the number of 
higher level positions reduced, was it absorbed into the new organiza- 
tion, etc.?) 

(7) Did the reorganization result in an increase in the number of 
employees in grade GS-11 and above in the field service or GS-13 and 
above in the departmental service? If so, give the before and after 
statistics for each grade level. 

(8) Did the reorganization result in an increase or decrease in 
personnel? If so, give the net change. 

(9) Was there an identifiable increase in workload? 

(10) If new organizational units were created, what was the number 
of such units before and after the reorganization. (Where available, 
furnish organization charts showing organization before and after 
reorganization.) 

A reorganization is a change in the organizational structure estab- 
lished for the administration of a function. For the purpose of this 
inquiry, reorganizations shall be reported when they result in a net 
increase in the number of positions in GS-11 and above in the field 
service and GS-13 and above in the departmental service. 

The Commission will not attempt to determine whether reorganiza- 
tions resulted in more efficient operation, nor will it question the 
answers to the above questions given by agency officials; however, if 
information develops during the inspection which appears to be in 
conflict with information given in answer to the above questions, the 
inspector will be expected to try to resolve the conflict. If the conflict 
cannot be resolved, it shall be reported in the special report required 
below. Agency officials should be told what is bent reported. 

It is suggested that at the time you send written notice that an 
inspection will be conducted, you notify the office or installation that 
at the request of the House Committee on Post Office and Civil Service 
you will, in conjunction with, but not as a part of the inspection, ask 
the questions listed above and that the information will be furnished 
to the committee. 

The information should be forwarded to the Bureau of Inspections 
and Classification Audits in quadruplicate as a special report as soon 
as it is convenient for you to do so after the inspection has been 
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completed, but in no event will the information be delayed beyond the 
time when you submit a copy of your inspection report to that Bureau. 

The information furnished by regional offices and that gathered in 
the Washington Metropolitan area by the Bureau of Inspections and 
Classification Audits will be assembled and furnished to the committee 
from time to time. Copies will be furnished to the heads of agencies 


concerned. 
Joun W. Macy, Jr., 
Executive Director. 


APPENDIX 6 


REPORTS OF DEPARTMENTS AND AGENCIES 


On May 17, 1956, letters were sent to the Departments and agencies 
requesting by July 6, 1956, a special report to contain: 

1. A brief summary of results achieved from January 1 to June 30, 
1956, in conjunction with the subcommittee’s program, including a 
statement of the actions taken, the recommendations made, the 
recommendations adopted, and the savings achieved, 

2. The current status of the manpower utilization program in- 
cluding a statement as to the studies underway and any recommenda- 
tions under consideration with an estimate of the potential savings 
related thereto; and 

3. The proposed program to improve manpower utilization during 
the first 6 months of fiscal year 1957, including such actions as strength- 
ening the manpower management staffs, developing a functional 
reporting system, selecting functions for survey and developing 
staffing standards. 

The following reports are included as submitted by the departments 
and agencies. There has been no attempt to edit or verify the informa- 
tion and statements included. 


DEPARTMENT OF STATE 


JuLY 6, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization, 
and Departmental Personnel Management of the 
Committee on Post Office and Civil Service, 
House of Representatives. 

Dear Mr. Davis: This report on manpower utilization in the De- 
partment of State is submitted for the Subcommittee on Manpower 
Utilization and Departmental Personnel Management in compliance 
with your request to the Secretary of State of May 17, 1956. The 
following information is numbered in the same sequence and relates 
directly to the questions you pose. 

1. (2) A manpower utilization staff composed of 3 officers and 2 
clerks was formed in the first quarter of calendar year 1956 and 
attached to the Office of the Assistant Secretary-Controller. 

(b), This staff, augmented by a special task force, has completed a 


manpower survey of approximately 20 percent of the total number of 
81908—56——5 
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employees of the Department in Washington; these are devoted to 
administrative service functions. The recommendations of this sur- 
vey call for a 3 percent reduction in positions planned for the area 
surveyed. The reduction has been made effective in the funds allo- 
cated by the Assistant Secretary-Controller for fiscal year 1957. 
(c) There has also been inaugurated a mechanized codification of the 
ualifications of Foreign Service personnel to be used in improving 
the assignment process. In addition, further perfecting steps were 
completed relating to the mechanization of staffing patterns in the 
Department of State. 

2. The manpower staff is now engaged in appraising the validity of 
an unbudgeted demand from another area of the Department for 50 
employees for a 3- to 5-months’ assignment. On completion of this 
work a second major study will be undertaken in either 1 of 2 large 
organizational units which are in themselves functional specialties. 

3. The program for manpower utilization work for the first half 
of fiscal year 1957 is as follows: 

(a) The manpower utilization staff will continue organizational- 
functional survey work for the Department. 

(6) The Office of the Assistant Secretary-Controller will conduct 
an independent appraisal of Foreign Service establishments abroad 
with special attention to their staffing patterns. 

(c) The program for mechanical codification of qualifications of 
Foreign Service personnel inaugurated in the first half of this calendar 
year will be for all Foreign Service officers in the next 9 months and 
ultimately will be extended to all Foreign Service personnel, thereby 
facilitating the assignment process in the interest of maximum 
personnel utilization. 

(d) An analysis will be made of the present classification codes 
for both departmental and Foreign Service positions to determine 

-the extent to which functional analysis can be undertaken through 
centralized reporting. 

The Department has been keenly interested in the problem of man- 
power control and utilization and has striven to improve its efforts in 
this field in recent years. We welcome, and are appreciative of, the 
committee’s interest and assistance in this all important program. 

Sincerely yours, 
I. W. Carpenter, JR., 
Assistant Secretary-Controller. 





TREASURY DEPARTMENT 


SpreciAL Procress Report oN Manpower Uti1LizaTion CovEerING 
THE Prertiop JANUARY THrRovuGH May, 1956 


1. Summary of results achieved including actions taken, recommendations 
made and adopted and the savings achieved 
On October 24, 1955, Secretary Humphrey directed our bureau 
heads to intensify their efforts to reduce personnel costs and other 
operating expenses through a special, full-scale search for economies. 
e asked that particular attention be given to reviewing five general 
areas, namely: (1) Significant pending recommendations; (2) organ- 
izational structure; (3) programs, functions, activities, and operations; 
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(4) products produced and commercial type services performed; and 
(5) all other areas such as printing and reproduction, reports, forms, 
space, equipment, and travel. 

An approach was worked out in cooperation with the Treasury 
Management Committee and, with complete cooperation from our 
bureau heads, the program got under way on December 1, 1955. 
The basic plan called for a review by every Treasury supervisor of 
his own operations and responsibilities for the purpose of saving 
manpower and money wherever possible. In this way, a simultaneous 
search extended the length and breadth of the organization. 

A review of recommendations on hand produced an inventory of 
187 significant items. As of May 31, 75 of these had been studied 
and 27 had been adopted with expected savings of 48 employees and 
almost $244,000. During the same period, 65 new recommendations 
arising from the special search for economies were adopted producing 
savings of 192 employees and more than a million dollars. 

Although a greater part of the savings is made up of comparatively 
small items, there were two which produced rather spectacular re- 
sults. The Bureau of Engraving and Printing made changes in the 
work flow and procedure of currency operations which will save 79 
man-years and $270,000 annually. The Internal Revenue Service 
by reducing the width of cigarette tax stamps three-sixteenths of an 
inch, will save $250,000 on an annual basis. 


2. Current status of the manpower utilization program including studies 
under way and recommendations under consideration 


In all, 113 functions were identified by Treasury bureaus for study. 
Of this number, 51 have been studied with the remainder under study 
and nearing completion. 

The search for economies has produced an unknown number of 
suggestions which are yet to be analyzed. We know, for example, 
that the Philadelphia office of the district director of internal revenue 
received more than 200 suggestions only 5 of which had important 
economy implications or were of more than local significance. The 
San Francisco regional office of the Internal Revenue Service received 
114 suggestions but only 18 were sent to the national office for con- 
sideration. Although reports are not complete at this time, there is 
every reason to believe that other district and regional offices experi- 
enced the same great increase in suggestions and recommendations 
for improvement. 


3. Proposed program to improve manpower utilization during first 6 
months of fiscal year 1957 
Treasury’s plan for the next 6 months is to pursue vigorously the 
search for economies. This will include: 
(1) Advancing and concluding, if possible, all pending surveys. 
(2) Completing the analyses of all pending suggestions and 
recommendations. 
(3) Identifying further areas of potential economies. 
(4) Determining the need for strengthening management 
analysis staffs at bureau and department leveis. 
(5) Completing a project now under way of records menage 
ment throughout the department with emphasis on reducing the 
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volume of records created and expediting the disposal of those 
now on hand. 

(6) Encouraging the development and use of staffing standards 
wherever they are not presently in use with special attention to 
large volume, repetitive-type operations. 

(7) Continuing the emphasis on the incentive awards program. 

On the matter of developing a functional reporting system, we 
believe that special purpose manpower reports by functions can be 
informative and useful on an intermittent nonrecurring basis. We 
do not believe it is economically or administratively desirable, how- 
ever, to establish a continuous functional manpower reporting system 
at the department level in Treasury. 

There are several reasons for this: 

(1) In our department, bureau heads have been delegated 
authority to control manpower within the limits of funds author- 
ized for the programs they justify. We described this delegation 
to you in response to your March 1, 1956, inquiry as to steps 
being taken to assure control over filling of vacancies. We 
covered it also last October 18, in our report on a review of basic 
manpower controls. To establish a functional manpower report- 
ing system at the department level would tend to reverse our 
efforts of several year’s standing to place adequate responsibility 
and authority in bureau heads. 

(2) We feel that the cost of gathering repetitive manpower 
and related information on a functional basis would be dispro- 

ortionate to the benefits to be derived, since our bureaus already 

ave systems of reporting along organizational lines for use in 
connection with management of operations. Moreover, the 
wide variety of substantive operations carried on in the 13 
bureaus would make a functional analysis almost useless for dis- 
covering duplication or overlapping functions in two or more 
bureaus. 

(3) Manpower controls currently in force in our bureaus have 
roved effective in balancing manpower with fluctuating work 
oads, including periods of seasonal peaks and valleys where 
proper controls are most vital. 

(4) It would require a sizable increase in staff at both the 
department and bureau levels to develop and maintain a func- 
tional manpower reporting system on a permanent basis. Unless 
there is some beck, tm need for compiling this information, we 
do not feel justified in taking on the additional expense. 

The foregoing statements give a general picture of the department’s 
efforts to economize. The attached excerpts from bureau reports 
illustrate more specifically some of the results of the special search for 
economies and the plans for the balance of this calendar year. 


Excerpts From Procress Rerorts oN MANPOWER UTILIZATION 
CoveRING THE PrERiop JANuARY 1—May 31, 1956 


INTERNAL REVENUE SERVICE 


Results of program to date 

1. In addition to the recommendations already adopted (30 recom- 
mendations—saving 45 employees and $512,000) there are over 100 
at the national level which have sufficient merit to warrant additional 
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review and evaluation. These recommendations are being studied 
by appropriate operating divisions in the national office. From this 
group of recommendations will come additional improvements which 
will enable the Service to make more effective use of its available 
personnel. For example—one recommendation proposes the use of a 
new-type duplicating process in making additional copies of internal 
revenue agents’ reports. Tentative evaluation indicates that this 
recommendation will be adopted servicewide and that it will bring 
about significant manpower and dollar savings. 

2. There is every indication that the special search for economies 
has had a chain-reaction effect on management and supervisory per- 
sonnel by emphasizing personnel utilization in day-to-day operations. 
For instance, one of our regional commissioners reported : 

“Tt is apparent that this program has given more impetus to manage- 
ment improvement activities and created more economy consciousness 
throughout the organization than any single endeavor since reorgan- 
ization. This is reflected not only in the number of recommendations 
submitted but also in increased participation in the incentive awards 
program. It is the consensus of reporting officials that this program 
is not ending—more recommendations are expected as a result of 
continuing studies.” 

3. The program to improve manpower utilization throughout the 
fiscal year 1957 contemplates generally the continued application and 
further refinement of established programs now in effect for the 
management and control of revenue operations and utilization of 
funds and manpower. 


Plans for the next fiscal year 


1. Management training institutes for high-level executives and 
supervisory personnel which, among other things, will increase their 
knowledge of the principles which bear on effective manpower utili- 
zation. 

2. Generally renewed emphasis on improved work assignment 
practices. For example, the duties of collection officers will be sur- 
veyed and any clerical and minor technical work will be assigned to 
lower grade personnel thus freeing the CO’s for more tax productive 
activities. Similar assignment practices surveys will be made in the 
audit, intelligence and alcohol and tobacco tax functions. 

3. As an outgrowth of the search for economies a survey of the 
organizational structure of the field collection divisions has been 
scheduled looking to the consolidation of small units and other 
realinement to increase efficiency. The functions of the assistant 
regional commissioner, collection, and his staff of regional analysts 
will also be surveyed to determine how their operations can be realined 
to assure the most effective use of this staff in improving management 
of the collection activity in the 64 district offices. 

4. In the field of mechanization, an additional regional service 
center will be set up for mass processing operations. An electronics 
systems section is being activated in the national office to spearhead 
research and planing in the application of mechanized operations <o 
revenue functions. 

5. Application will be made of incentive awards to work of Midwest 
processing center to stimulate high production in routine clerical and 
mechanized operations. 
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BUREAU OF ENGRAVING AND PRINTING 


Results of program to date 


1. As a direct effect of changes in the methods and procedures for 
processing currency the personnel engaged in these operations was 
reduced by 79 employees for an estimated annual savings of $270,000. 
The principal changes were in connection with the flow of currency 
from the printing presses to the sheet examiners, the introduction of 
a new method of examining currency sheets, and the streamlining of 
the sheet-trimming operation which permitted the elimination of 1 
of the 2 operatives from each machine. This was accomplished not 
only without sacrificing quality or effectiveness of operations but has 
provided for more complete and standardized methods with greater 
emphasis on quality. 

2. Since January 1, 1956, under the search for economies program, 
an organizational study of the entire Bureau has been nciantinel, 
certain functional surveys have been completed and others are con- 
tinuing. Specific administrative items such as reports, space, travel, 
and so forth, are being studied, and all nonadopted recommendations 
are being reviewed. In the latter category, the review as of May 31 
has resulted in an estimated savings of $46,800, including a personnel 
reduction of 16 employees. 

3. Organizationally, the Bureau has strengthened its alread 
existing controls and programs for management of manpower wit 
the recently completed installation of an industrial engineering func- 
tion. Engineering studies of operations and functions and the 
methods and procedures employed will result in more efficient utiliza- 
tion of personnel and the development of improved staffing standards. 


Plans jor the next fiscal year 


1. A functional survey currently underway in the Ink Manufactur- 
ing and Testing Division, which is caneaiall to be completed durin 
the next 6 months, involves a potential saving of $12,000. The seare 
for economies program will be continued with manpower utilization 
receiving primary consideration. 

2. There are two operational changes which have or will be installed 
in collaboration with requisitioning agencies and will allow more 
effective manpower utilization, namely, an increase in the number of 
class A cigarette stamps printed per sheet and the elimination of the 
final examination of Treasury bonds (except savings bonds) in the 
Bureau. 

UNITED STATES COAST GUARD 


Results of program to date 


1. Increased emphasis has been placed on records management 
during the period of this report. Paperwork management surveys 
were conducted in the First, Third, Eighth, and Fourteenth Coast 
Guard District offices. Considerable savings in space and equipment 
have been realized. 

2. The efficiency, effectiveness and economy of operation of the 
Coast Guard yard has been realized through an appraisal of activities 
by the commanding officer of the yard. Very noticeable improve- 
— in housekeeping, work organization and stock keeping have been 
made. 








MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 63 


Plans for the next fiscal year 


1. Two functions have been selected for study and are currentl 
being evaluated. First, a complete reevaluation is being made of all 
Coast Guard activities, the conduct of which require the use of air- 
craft. This survey is expected to produce recommendations as to 
kinds of activities requiring aircraft, types of aircraft required, num- 
bers of aircraft required, and a program for financing the procurement 
and eventual replacement of such aircraft as may prove desirable. 
Second, the disbursing function of the Coast Guard is being evaluated 
with the objective of (1) simplifying the procedures necessary to the 
accomplishment of disbursing funds in the Coast Guard, (2) more 
effective utilization of personnel, and (3) possible reduction in the 
manpower requirements for accomplishing the disbursing function. 

2. In addition, a board has been established to review all Coast 
Guard facilities and recommend the disestablishment, consolidation, 
reduction and relocation of those facilities not contributing signifi- 
cantly to Coast Guard functions. Coast Guard geographical areas 
have been evaluated through the holding of public hearings and 
conference with responsible officers in the field service of the Coast 
Guard and at Coast Guard Headquarters. The recommendations of 
the Board for the more effective and economical administration of 
Coast Guard functions should be available in part in the near future. 


BUREAU OF CUSTOMS 


Results of program to date 


Each customs field and headquarters organizational division con- 
ducted a full-scale search for economies. ‘These surveys were con- 
ducted along organizational lines rather than by functions. We 
esagacshiy this method because the substantive functions performed 

y customs have set the pattern for our organizational arrangement, 
and we believe each organization is best equipped to review the func- 
tions it performs. Although the survey ‘teelf has been completed, 
much remains to be done in evaluating (and acting on) the recom- 
mendations that were developed. 

(Nore.—112 recommendations have been adopted which will save 
the time of 40 people and $796,790 annually, including $471,672 space 
cost by release of 151,327 square feet to GSA. Most of these recom- 
mendations have not been documented sufficiently for reporting to the 
department and therefore are not yet included in totals mentioned 
previously. 


Description of projects under study affecting manpower 


Estimated 
annual 
savings 

Eliminate customs supervision through extended use of carrier’s records. $25, 000 
Simplify customs baggage declaration._..........-..--.------------ 50, 000 
Require brokers to prepare informal entries_- ~~~ ---.----------------- 25, 000 
Revision of navigation Iweis oli ce sok eee Sek ce - 75, 000 
Simplify regulations governing vessel movements____.......--------- 50, 000 
Authotiee simultaneous entry and clearance of vessels__......-------- 25, 000 
Prepare new regulations for the admeasurement of vessels-_ --_-----.--- 25, 000 
Eliminate customs supervision of exportation of bonded tobacco and 
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Plans for the next fiscal year 


For the first 6 months of fiscal year 1957, we will be engaged pri- 
marily in carrying to completion the projects listed above; of course, 
as these are completed, we will select others for action. So far, we 
have definite plans for surveying the customs mail, liquidating, and 
marine functions with the objective of improving manpower utili- 
zation. 

In the mail function, we are developing conveyor-belt systems for 
mail handling to increase production in the selection of mail parcels 
for examination. 

In the liquidating functions, we are studying regulations and pro- 
cedures to permit certain types of customs entries to be liquidated 
at subports rather than only at headquarters ports. 

The survey of the customs marine function will be made by a 
special committee of headquarters and field personnel. This com- 
mittee not only will explore and develop possible simplifications 
that can be adopted under our present administrative authority, 
but will also propose legislation to revise sections of the navigation 
laws which especially impede customs and vessel operators alike. 


BUREAU OF ACCOUNTS 


Resulis of program to date 

1. From January 1 to May 31, 1956, there was a net increase in 
personnel of 195 employees. This was caused by an increase of 245 
temporary employees appointed to process the seasonal peak of 33 
million checks required to be written for income tax refunds submitted 
for payment by the Internal Revenue Service, of which 29,669,039 
were processed and paid by May 31, 1956. During this same period 
management recommendations were adopted which resulted in 29 
permanent positions ie abolished with annual recurring savings 
amounting to $103,438. There was also a net increase of 21 vacancies 
caused by normal turnover, which the Bureau will be required to 
fill, in order to process the day-to-day work. These changes are 
shown in the following table: 























Difference 

Type of position Jan. 1, 1956 | May 31,1956! +increase 

—decrease 
PNG (gis oo kniebivcean bh dwevcddnncmkeduscin makes 2, 128 2, O78 —5O0 
NEG ini cena nnn cincsnieitlaihihmiaiinn Niece abel 85 330 +245 
Tete « cncinn dash teindhses aad Ciaaina eee tnd 2, 213 2, 408 +195 

Changes in permanent positions: 

CEG AenS SIOCUNEINE. (ATION ON ORNE CE i nkicn. nn coke cemmaneine tens tpanscanbosausenkemeusaneen 29 
Increase in vacancies to be filled (net) _................2222-22 22-2 eee eee ee enone eee eee 2) 





Plans for the next fiscal year 


1. The heads of each division will continue to search for economies 
with emphasis towards further reductions in manpower. Also, the 
program for the Bureau’s internal auditors includes an appraisal of 
the manpower utilization, studies in each of the operating divisions. 
From its inception, the internal audit program in the Bureau of 
Accounts has been the comprehensive type which includes not only a 
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review of fiscal records and operations, but also procedures and other 
management aspects. 

2. The status of the remaining areas to be covered under the search 
for economies vary in the respective operating divisions or offices. 
Some of the more important areas yet to be considered in these offices 
include records and files, forms control, machine utilization, safety, 
standards and production, and check custody and assignment. 


TREASURER OF THE UNITED STATES 


Results of program to date 


1. On January 5, 1956, internal changes were made in the procedures 
of the Collection Branch of the Cash Division. These changes 
consisted of: (a) Giving credit on the date of receipt to all depositors 
of Government funds where the deposits are made by a cutoff time 
which varies with the workload; (6) Consolidating several accountin 
records into a single deposit control register; (¢c) The use of a genera 
endorsement applicable to most collection items; (d) Bringing late 
deposits under immediate accounting control; and (e) the discontinu- 
ance of other work felt to be unnecessary. This will ultimately 
result in an annual savings of 5 employees with salaries aggregating 
approximately $20,000. 

2. Through a study of the photostat operation, completed in Febru- 
ary 1956, it was determined that copies of certain checks as well as 
claims forms could be reduced 20 percent in size in lieu of 10 percent. 
This will be applicable to an annual volume of approximately 112,000 
documents with savings in photostat paper estimated at $2,000 
annually. 

3. On March 11, 1956, the General Accounts Division consolidated 
into one Branch its Transit Branch and U. S. Depositary Branch. 
The advantages gained were the discontinuance of several supervisoly 
positions and the centering in a single Branch of all work pertaining 
to the Treasurer’s balances with depositary banks. The change 
resulted in a net savings to the Bureau of 5 employees and the down- 
grading of one position, with annual savings of $22,715 based on 
salaries paid at that time. 

4. On May 25, 1956, recommendations were made to (a) Consolidate 
into a single operation several of the steps now performed separately 
in the proving and clearance of credit items, (6) The automatic 
punching of tabulating cards, where needed, as a byproduct of the 
proving operation, and (c) purchase of the equipment necessary to 
these operations. The recommendations were approved in June 
1956. fretitnated future annual savings are the equivalent of 2.5 
employees and net monetary savings of $9,100 per year. 


Plans for next fiscal year 


1, Every operation and organizational component of the Bureau is 
under continuing review by those responsible for the performance of 
the functions involved. These reviews are supplemented by periodic 
surveys of all operations by the management staff. Problem areas 
identified as the result of these reviews and surveys as well as those 
detected through audits and analyses of cost data, are made the sub- 
ject of more detailed study. 
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The more important reviews relating to the utilization of manpower 
which are now under way include the following: 

(1) A study is currently in progress as to the methods used in 
handling and accounting for currency in the Currency Redemp- 
tion Division. Estimated savings are not yet ascertainable. 

(2) A study is currently in progress as to the feasibility of 
establishing a central laborer’s pool, rather than employing the 
laborers in specific divisions. 

(3) A study is currently in progress as to the feasibility of 
consolidating two branches in the Cash Division which store and 
ship United States paper currency. A possible savings of one 
employee is indicated. 

2. Action is being taken to increase the staff concerned with man- 
power management by 3 or 4 employees. This will permit additional 
studies to be made which must now be held in abeyance due to the 
fact that the present staff of 3 organization and methods examiners 
has been devoting the major part of its time during the last several 
months to assisting in the installation of an electronic program to pay 
and reconcile checks, scheduled to begin August 1, 1956. 


BUREAU OF THE PUBLIC DEBT 


Results of program to date 


1. Eleven recommendations of major import were submitted and 
adopted during the period. Estimated savings attributable to these 
recommendations are as follows: 


Personnel savings, 27 employees__............-.--.-.------------- $100, 289 
INNES NOD) oS iciitie. aubbudkin da ebetinddeckdccasous 6, 621 
PI iiss Sepia tod 3 <i ccgies accion ohh cect lem ieeneird: ahead a aeaihtniainmn medio es 106, 910 


During the same period a number of other improvements of a minor 
nature, with estimated savings potential totaling $9,834, were made. 
The Bureau expects to realize further economies, estimated at $36,352, 
as the result of employee suggestions approved during the period. 

2. Two major studies of a functional nature are under way. One is 
concerned with a revision of the public debt accounting system, and 
involves activities in each of the three fiscal service bureaus and the 
Federal Reserve banks and branches. The other is aimed at deter- 
mining the feasibility of applying electronic data processing equipment 
and techniques to all savings bond issue and retirement operations. 


Plans for the next fiscal year 

1. The Bureau’s management improvement plan for the first 
6 months of the next fiscal year will be directed toward the advance- 
ment and the conclusion, wherever possible, of all pending surveys; 
the identification of further areas offering potential for effecting 
savings and promoting efficiency; and the intensification of those 
continuing programs which contribute to management improvement. 
Particular stress will be laid upon the expansion of the Bureau’s 
records management program in line with departmental policy. 


BUREAU OF THE MINT 


Results of program to date 


1. During the period pcs 1 to May 31, 1956, the special full- 
scale search for economies which had been requested by the Secretary 
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of the Treasury was completed by all offices of the Bureau of the Mint. 
Specific recommendations made and adopted during that period, 
together with estimated savings, were as follows: 


Estimated 
Recommendation savings 
1. Installation of mechanical sweeps blending and crushing equipment. ! $4, 500 
2. Disposal of 770 cubic feet of records._.................--.---.---- 2 2, 000 
3. Relocation of automatic weighing equipment --_-_-.............----- 1 500 
4. Relocation of annealing equipment---...............-.....-..---. 1 4,000 
5. Reduction in administrative personnel. -_.................--.----- 111, 600 
6. Revision of uncurrent coin-handling procedures_-_-._............--- 112, 000 
bs NR PEER Tee ES TaPLI I ts ee 55 8 02S Ee Ee Fee oe 34, 600 
1 Recurring annual savings. 


2 One-time savings. 


One study under way at the present time relates to a change in the 
method of sealing bags of new coins, which is expected to be somewhat 
faster than the present procedure. If it is determined that the pro- 
posed procedure will be satisfactory, it will be adopted. Although no 
other special studies of manpower utilization are under way at the 
present time, manpower utilization in the Bureau of the Mint is under 
continuous study by management, through observation of operations, 
and through reviews and analyses of regular cost and operating re- 
ports, which show for each office production statistics, costs by func- 
tions and elements of cost, and the number of employees assigned to 
each function. Those reports have been an invaluable aid to man- 
agement in attaining a high degree of efficiency in mint operations. 


Plans for the next fiscal year 


It is expected that, during the first 6 months of fiscal year 1957, 
primary attention will be given to a major equipment modernization 
program now under way at the Philadelphia Mint. The installation 
and use of the new equipment will result in a greatly increased output 
per man-hour. In addition, operations will be under continuous 
review by management, and improvements in manpower utilization 
will be effected when possible. 


COMPTROLLER OF THE CURRENCY 


Results of program to date 


During the period January 1 to May 1, 1956, surveys have been 
made of our Statistical Division and Disbursing Office. The Statis- 
tical Division was found to be operating efficiently with a minimum of 
manpower. On or about August 1, 1956, the Treasury Disbursing 
Office will take on the job of preparing all of our checks for disburse- 
mend of funds, but the signing of checks will continue to be done by 
our own Disbursing Office. All bookkeeping and other functions of 
our Disbursing Office are to be mechanized at the earliest possible date 
and the necessary equipment is being stalled. A more efficient and 
economical operation is expected to result. 


Plans for the next fiscal year 

It is believed that there is a field for improvement in manpower 
utilization in better coordinating and unifying the procedures of our 
12 district offices. In this connection, a survey is originating in the 
Washington office, and if necessary to a complete analysis survey 
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teams will be sent into the field. It is our purpose constantly to 
recognize the full importance of efficient. manpower utilization and our 
operations will be governed accordingly. 


DEPARTMENT OF DEFENSE 


SpeciaL Report oN MANPOWER UTILIZATION IN THE DEPARTMENT 
oF DEFENSE FOR THE PeRIoD JANUARY 1—JUNE 30, 1956 


INTRODUCTION 


This report highlights significant accomplishments in the field of 
manpower utilization which occurred within the Department of 
Defense during the first 6 months of calendar year 1956. 

In order to provide a target for increased efficiency, lower civilian 
strength objectives were established by the Secretary of Defense at the 
beginning of the fiscal year which ended June 30, 1956. This program 
resulted in reductions of about 30,000 civilian personnel in the Depart- 
ment of the Army, 16,000 in the Department of the Navy and 80 in 
the Office of the Secretary of Defense. The number of civilian 
personnel in the Air Force increased about 35,000 during the fiscal 
year in line with the growth in the number of Air Force wings. The 
Air Force utilizes civilian personnel in lieu of military, where appro- 
priate, in its build-up, and military personnel programs have been 
adjusted commensurate with the civilian increases. 

Among the more important Department of Defense programs and 
activities related to manpower utilization are the reenlistment program ; 
the action program for improving personnel management in the sup- 
port activities; the screening of the Ready Reserve; and manpower 
utilization surveys. 

Intensified reenlistment efforts served to retain in the Armed 
Forces many experienced personnel who would otherwise have left 
the service for civilian life. The overall reenlistment rate for the 
fiscal year exceeded the average rate for the preceding year by over 10 
percent. This increase in career motivation of military personnel 
reduces turnover and training costs and adds to the experience level 
and quality of the force. 

An action program for improved personnel management in the 
support activities is now being implemented. Well under way are 
such major actions as an inventory of selected managerial positions in 
the support establishment to identify those in which civilians and 
those in which military personnel are to be used; a survey of key 
positions which are of sufficient importance from the standpoint of 
experience of the incumbent and continuity to justify exception to 
normal rotation practices; and the development of more effective 
career management programs for civilian personnel. 

Initial screening of the Ready Reserve began July 1, 1956. Under 
the present schedule, the services will review all reserve records by 
July 1, 1957, with the objective of retaining in the Ready Reserve 
category personnel who would be available upon mobilization and 
who possess the needed skills and other qualifications. Reservists 
with critical civilian skills, when these skills are excess to military 
requirements, will, in general, be screened into the Standby Reserve. 
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This action will provide a better balance of military and civilian skill 
needs in the event of mobilization in the future. 

Manpower utilization surveys and “spot checks” are continuing 
activities. As a result of these studies, action leading to efficiencies 
and economies in manpower utilization has been taken during the 
period covered by this report in such functions as overseas construction 
support during wartime; utilization of veterinarians in the armed 
services; and recruiting. A ledger system of soma accounting 
is being installed in the Office of the Secretary of Defense to maintain 
more complete records of program adjustments made for purposes of 
management improvements and for other reasons. 

The Department of Defense regards the manpower costs of the 
defense effort as the sum total of the military and civilian personnel 
employed by the Department. The civilian portion of its manpower 
is under the same careful and continuing scrutiny as is military 
strength. Detailed analysis and repeated efforts by the services 
indicated in October 1955 that savings in civilian employment could 
be made during fiscal year 1956. The table below indicates, despite 
the buildup of the Air Force, the success of the services in achieving 
a net reduction of 15,631 civilian employees. 





Actual Actual 
strength, end! strength, 
fiscal year | May 31, 1956 
1955 
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I TO i ed Bodhethans 312, 416 343, 015 

eg 8 RE EL ES Le 1, 954 1,874 
Total 
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Examples of other actions that have taken place in the Office of the 
“oe neg of Defense effecting utilization of manpower are discussed 

elow. 

An upward turn in reenlistment rates has resulted from congressional 
action to enhance the attractiveness of military service as a career as 
weil as from such actions of the Defense Department as intensified 
reenlistment programs, giving the individual more choice of base or 
location, improved housing, improved training, and continued em- 
phasis on correct job assignments. 

On January 31, 1956, the Secretary of Defense designated the Army 
as the executive agent of Department of Defense to enlist and train 
individuals over 18% years of age who possess critical skills and are 
engaged in civilian occupations in critical defense efforts. 

he military and civilian employees of Department of Defense are, 
by far, the largest single work force in the country. To motivate our 
military and civilian personnel to stay with us on a career basis, we 
have to be prepared to offer them community recognition and a stand- 
ard of living which compares favorably with that to which the indi- 
vidual could aspire to in industry. Included in the program for civil- 
ian personnel are Department of Defense proposals before Congress 
to increase the number of scientific and ecoleuetennl positions from 45 


to 275 and to increase the number of supergrades from 236 to 285. 
For military personnel, the Secretary of Defense in May appointed 
an Advisory Committee charged with responsibility for submitting to 
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the Secretary recommendations for legislation that may be necessary’ 
to strengthen and stabilize the status of career personnel with special. 
military qualifications. ; ay 
extensive personnel ma ment action program was initiated 
by the Department of Detenas-tnad on the recommendations of the 
mmission on Organization of the Executive Branch of the Govern- 
ment. The program covers some 37 recommendations.. Included are 
actions pertaining to more oppestuniiy for career civilians, more re- 
alistic rotation of officers to and within the support activities, improved 
cost data and work standards, and the integrated administration of 
military and civilian personnel. 


DEPARTMENT OF THE ARMY 


_ Civilian employment in Army declined considerably during the 
January-June 1956 period as shown by the following table. 














Item Dee, 31, 1955 | May 31, 1956 Actual 

decrease 
Total civilian employment... ......2.05 500. hc hc cc 436, 995 431, 392 5, 603 
III ITIIIIINT sos) septa aetnipsainibibtsbenidipideniteeesinanelieiespaatishinipabsaasabiabanandibdadaas 368, 341 365, 083 3, 258 
Pitan cnteahineduncguusandanauteuaegsertan susie 68, 654 66, 309 2, 345 











On May 31, 1955, the Army had a total civilian employment of 
466,237. This om egg a decline of 34,845 civilian employees in a 
period of 13 months. 

It should be noted that the decline from January through May 1956 
was achieved despite the fact that civilian employment in the Army 
normally increases in the summer months for performance of summer 
laundries, reserve activities, National Guard activities, construction, 
civil functions, and other activities peculiar to the season. 

Specific examples in the Army during the January-June 1956 
period to improve utilization of manpower follow. 

The development and revision of DA Staffing Guides continued as 
scheduled; a revised S Guide for Class I Hospitals (DA Pam- 
phlet 20-507) was published in March. This staffing guide is one of 
several tools, or devices, employed by manpower utilization survey 
teams in arriving at minimum operating requirements for a particular 
— or activity being surveyed. 

- Further gains were made in the development of a new manpower 
utilization tool, the performance index system. This system is to be 
used in maintaining surveillance of manpower requirements of all 
activities. A basic step in this system is performance i sa 
whereby all agencies continue current quarterly reports to the Depart- 
ment of the Army of the actual manpower used and the work units or 
work count accomplished in each measurable functional area. The 
performance indexes developed from these reports will provide a base 
against which current personnel use and estimated needs are evaluated. 

. Within the logistic systems of the Army there has been initiated an 
engineered performance time standards program designed to achieve 
manAgeRnSNS improvements and economies which are measurable in 
actual net savings and to provide accurate standards for application 
to all susceptible operations at installation level. Full benefits from 
this program will not be realized prior to the middle of fiscal year 1958. 








After comprehensive study, a new DA directive on the utilization of 
personnel for military police activities was published June 4. The 
directive further clarifies and restricts the use of nnel for train 
patrols and gate guards, and in the apprehension of absentees. Suffi- 
cient experience under the new directive has not been accumulated. 
to. pet an evaluation of its effectiveness. 

uring the first 5 months of calendar year 1956 the Army conducted 
235 manpower surveys. Included were surveys of the following 
major Command Headquarters. The team recommendations are 
now being staffed at departmental level. The Navy and Air Force 
provided team members on the Joint Headquarters surveys. 


Hqs US European Command (Joint) 

Hqs US EUCOM Joini Support Group 

Hqs Army Forces Far East/Eighth Army, Rear 
Hqs Army Forces Far East/Eighth Army, Korea 
Has Far East Command (Joint) 


Planned actions in Army to improve the use of its manpower during 
the first half of fiscal year 1957 include the following: 

It is estimated that major commands will perform 300 manpower 
utilization surveys during the period July 1-December 31, 1956. 

Staffing guides are scheduled for completion during July-December 
1956 for the following activities: 


Training centers 

Military districts 

Transportation terminals (yardstick manual) 
Army headquarters 

Disciplinary barracks 


The initial integration of certain details of the Army Command 
management system with those of manpower surveys, the performance 
index system and manpower ene 2 will be undertaken. 

The internal reorganization of the present Manpower Control 
Division of Office, Deputy Chief of Staff for Personnel will be com- 

leted. This will provide for the more effective accomplishment of 
its mission and responsibilities in the areas of manpower requirements, 
distribution, utilization, programing, and control. 

In the next 6 months Army plans to study its various reports and 
forms used in the conduct of manpower utilization and appraisal 
surveys. 

As a result revisions and amendments to incorporate the latest 
developments and criteria will be made. 


DEPARTMENT OF THE NAVY 


Between December 31, 1955, and May 31, 1956, civilian employ- 
ment in Navy was reduced by 7,467. This was in addition to the 
reduction of 12,024 achieved between October 31, 1955, and December 
31, 1955. Following is a breakdown of civilian employment for the 
past 5 months: 











Item Dee, 31, 1955 | May 31, 1956 Actual 
decrease 
Total civilian employment.............................-.....- 135 , 668 7, 467 
‘on icc ectgdiilgeisschanseeataceikhd as daceiedatiahenmewesaaies 370, 017 362, 811 7, 206 
66 5 OSCWUS KWH SESS Us CUS eS reesEEUSEESTESSEC SOs 32,118 31, 857 261 
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By May 31, 1956, the Navy was employing 14,000 fewer civilians 
than they were on June 1, 1955. 

This reduction, especially since November 1955, was achieved to a 
considerable extent fipercar! 4 attrition, and without substituting mili- 
tary personnel for civilian billets reduced. : 

Insofar as programs for more effective manpower management in 
the Navy for the past 5 months are concerned, all management 
bureaus and activity commanders have intensified their normal anal- 
ysis of the utilization of personnel. Any weaknesses disclosed have 

een corrected. 

On the departmental level two significant actions have been taken 
in connection with the manpower prog ; 

SECNAYV instruction 5430.9A dated April 19, 1956, transferred the 
responsibility for the allocation and control of civilian ceilings from 
the Navy Comptroller to the Assistant Secretary of the Navy (Per- 
sonnel and Reserve Forces). It is anticipated that this organiza- 
tional change will result in a closer coordination and control of the 
many aspects of the manpower program. 

A manpower analysis group has been established which is examining 
the entire question of personnel reporting, both military and civilian. 
The objective of this group is to improve current reporting systems 
by expanding report mechanization using electric accounting machines, 
and by planning a program for the use of electronic data processing 
equipment. It is eh that better and more timely manpower 
information will result in a reduction in the number of reports required 
and in greater efficiency in utilization of personnel. This group will 
also stimulate further progress in the development of practical work 
measurement programs, and staffing ratios. 

The program outlined above is of a continuing nature, and addi- 
tional efficiencies can be expected during the next 6 months. How- 
ever, it should be noted that this will not necessarily result in a further 
reduction in civilian employment. Because of the nature of the 
workload confronting the Navy for fiscal year 1957, it is anticipated 
that additional requirements for civilian personnel will more than 
offset the reductions achieved through more efficient utilization, and 
through compensating reductions in rogrom of declining importance. 
Also, the current Department of the avy program for temporary 
summer employment will cause civilian employment to go up. This 
program is of great benefit to the Navy as a source of attracting 
potentially valuable technical and scientific personnel for later perma- 
nent employment. 


DEPARTMENT OF THE AIR FORCE 


During the first 6 months of calendar year 1956 the Air Force 
activated 5 wings. Indicative of the growth of the Air Force was the 
increase in civilian employment of 17,332 between December 31, 1955, 
and May 31, 1956. 








Item Dee, 31, 1955 | May 31, 1956 | Actual in- 
crease 
otal civilian employment._..............-..-.-.+-..--+++--- 325, 683 343, 015 17, 332 
SRE ERE SEI OD ESS ES Le RE BR 283, 592 300, 326 16, 734 
Overseas. baad Boats 42, 091 42, 689 598 


























MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 73 


The following is a résumé of actions taken by the Air Force during 
recent months to improve the overall efficiency of its manpower. 

On November 18, 1955, in a letter to all major air commands, 
Subject: “Control of Civilian Hiring,” the Assistant Vice Chief of 
Staff outlined the objectives of the Davis subcommittee and directed 
that the following actions be accomplished as a minimum to insure 
adequate control of eivilian hiring: 

(a) That commanders at all echelons insure that hiring is based 
on a determination that the actual manpower requirement for the 
position concerned exists, regardless of authorizations reflected on 
manning documents. 

(6) That all individuals whose responsibilities include final deter- 
minations of necessity of positions are identified and thoroughly 
acquainted with the objectives and control procedures outlined by 
the committee. 

(c) That all such individuals justify the essentiality of positions 
before authorized spaces are filled. Review of essentiality of positions 
also includes a determination as to operational necessity and the 
feasibility of eliminating positions prior to initiating action to hire. 

(d) That a record of accomplishment be maintained which will 
reflect the results of the above-type actions. This record to identif 
the civilian vacancies evatuated, those approved for immediate fill 
ing, those eliminated or transferred to meet requirements elsewhere, 
and those which were held in abeyance. 

Since the initial date of this specific program and through April 30, 
1956, the latest report available, 68,554 civilian vacancies have been 
evaluated, 39,792 positions have been filled, 5,711 have been elimin- 
ated and authorized for use elsewhere, and 23,549 vacancies were 
unfilled either for economy reasons or recruitment delays. 

On December 22, 1955, Headquarters, USAF, directed all com- 
manders and supervisory officials to review for essentiality all posi- 
tions, military and civilian, filled and unfilled by June 30, 1956. This 
review, of course, includes the November 18, 1955, order to review 
only civilian vacancies. This review is being conducted at base 
level; by function. It is a joint effort by operating-level manpower 
officers and supervisory officials. Criteria for the review of require- 
ments, includes, but is not limited to the following: 

(a) That the requirement is not merely generated by the avail- 
ability of manpower authorizations, 

(6) That workload requirements exist which are essential to the 
mission. 

(c) That excess manpower authorizations due to changed require- 
ments are returned to the appropriate activity for disposition. 

(dq) That manning of positions is maintained at normal levels and 
not peak workload conditions of short duration. 

Since January 1956, plus surveys subsequent to July 1955 for which 
documentation was available, $14,636 military and civilian positions, 
filled and unfilled were evaluated for essentiality. Of this number, 
25,381 were eliminated, and authorizations transferred to other 
higher-priority functions where personnel requirements exceeded avail- 
able authorizations. Included in the 25,381 were the 5,711 vacancies 
eliminated by the civilian vacancy study, mentioned above. 

Some specific examples of the type of action taken by the Air Force, 
on a functional basis, are shown below. These Air Force-directed 
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reviews are the result of man ent improvement and/or implemen- 
tation of manpower policy and criteria. : 

An evaluation of radio navigation onnipeneny, requirements revealed 
that manpower savings could be made ugh the use of new, high 
frequency voice radios in first-line transport and cargo-type aircraft. 
The original equipment required the use of a full time ate operator, 
whereas the new equipment may be operated by the pilot or copilot, 
thus eliminating the requirement for airborne radio operators on air- 
craft. so equipped. As a result, 690 military authorizations were 
reduced during the period of this report. 

Manpower policy and criteria were developed for the supply function 
correlating the current and projected workload with the current and 
programed personnel requirements, and considering the improvements 
made in the supply system. Although there was a projected inerease 
in the supply function along with the growth of the Air Force in its 
expanding combat force program, it was determined that personnel 
requirements in supply should not increase at the same rate due to 
such factors as a change in requisitioning cycles, machine accounting, 
and other improvements in supply procedure. Implementation of 
this criteria was effected in January 1956; a reduction of approx- 
imately 2,000 authorizations are being made during fiscal year 1956; 
and an additional 2,500 spaces are scheduled for reduction during 1957. 

During the month of January 1956, manpower policy and criteria 
were also implemented for the motorized ground equipment function. 
The criteria were developed after analysis of extensive pilot tests on 
maintenance procedures. <A reduction of approximately 2,000 spaces 
is underway this year and an additional reduction of 700 spaces is 
planned for 1957. 

A reduction of 3,739 military and 3,126 civilian personnel authoriza- 

tions in the Far East Air Forces was completed in February 1956 after 
a detailed study of manpower requirements. Application of manpower. 
criteria, comparisons with other commands, extent of native employ- 
ment and other factors influencing manpower requirements were 
considered in relation to workload and combat capability require- 
ments. Based on guidance furnished by ‘Headquarters, USAF, 
FEAF made a complete review of such functions as the military 
personnel system, uait supply, food service, air installations, laundries, 
air police, supply, communications, motor vehicle, aircraft mainte- 
nance and the medical function. The reduction of the 6,865 personnel 
spaces in FEAF shows the results of a review of requirements restricted 
to a single command but covering all functions. 
_ Also in February 1956 revised manpower policy and criteria were 
developed and implemented for the air police function which establish 
new utilization rates for the employment of air police throughout the 
Air Force. The new rates are based on several factors which were 
considered to be influencing the previous utilization of air police, 
such as the use of air policemen in controlling personnel at perimeter 
Pome guarding against pieced, and other low-priority cpa d 
unctions which would not result in the taking of unacceptable cal- 
culated risks if the air policemen were withdrawn. As a result of 
these new rates, commands are being reduced by 1,900 military 
authorizations during 1956 and 1957, of which several hundred 
already have been withdrawn from FEAF. 
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As an example of action taken to strengthen manpower manage- 
ment staffs, a worldwide management-engineering seminar was held 
at Keesler Air Force Base in 1956. Approximately 180 selected 
manpower and organization personnel participated in this seminar 
and speakers included educators and management specialists from 
military and civilian organizations.. The primary objectives ot the 
conference were to present new approaches to management, provide 
an opportunity for the interchange of ideas, and improve Air Force 
manpower management in gin 

In March teams from the Utilization Branch of the Directorate of 
Manpower and Organization, Headquarters USAF, visited 24 major 
air command headquarters, intermediate command headquarters and 
bases to discuss and to monitor measures being taken to insure ad- 
equate control of civilian hirings. 

An analysis of the crash boat program has resulted in the marine 
function being reduced by 72 warrant officers and 776 airmen during 
the month of March, a reduction of 54 percent. Under further study 
is the elimination of all crash boat rescue units, the rescue task to 
be performed by helicopters already available at Air Force bases. 
Relying upon helicopters, harbor police boats, commercial water 
traffic, and Army, Navy, and Coast Guard craft may virtually elimi- 
nate the crash rg 

An analysis of AFROTC detachment organization structure and 
manning has revealed an excessive number of spaces being utilized 
for supervision and a top-heavy e pattern in relation to workload 
responsibilities. A manning guide, designed to provide a more equita- 
ble and efficient utilization of manpower was developed and imple- 
mented throughout the AFROTC system. Through application of 
the AFROTC Manning Guide and substitution of 160 civilians for 
military, the Air Force recouped 225 officer and 332 airman spaces. 
This results in a net savings of 397 spaces to the Air Force. 

The operation of fixed laundry and dry cleaning plants has been 
under analysis during the past 6 months. Manpower criteria setting 
forth policy for employment of these facilities and manpower allow- 
ances were then bypass ge one of the principal considerations being 
the elimination of peak workload sp ter completion of the 
analysis in April 1956, the laundry and dry cleaning function was 
reduced by 638 civilian employees, a reduction of 13 percent. 

In compliance with the desires of the Davis Committee to select a 
function for survey, the Air Force selected the military personnel sys- 
tem, consisting of the functions of military personnel, personnel, and 
unit administration. To date, 2,733 spaces have been reduced in unit 
administration, and approximately 2,700 more in the military per- 
sonnel system have.been identified for reduction during the next fiscal 

ear. This reduction is based on an analysis of the present workload 
being accomplished throughout the military ea system and is 
the immediate or phase I of the program. Phase II, the long-range 
objective, will be a systems analysis of all aspects of the functions 
involved. Action will consist of an evaluation of the necessity for 
each subsystem, a study of desirable organizational patterns, and will 
use’ management-engineering techniques to identify inefficiencies 
which may exist within the present system. 

As to the current status of the Air Force manpower utilization 
program, Air Force officials feel that it is passing ugh a critical 
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period. When the Air Force started its buildup toward the 137-wing 
objective within specified manpower limitations, it was known that 
material reductions in support and training costs would be necessary 
to meet the expanding requirements of the operating forces. While 
progress has been made, now for the first time projected manpower 
authorizations to the operating commands exceed the available 
resource. 

Operating requirements in excess of available allocation capability 
have heretofore been met by curtailment and stabilization of training, 
reductions based upon standards or criteria, increased use of civilians 
in lieu of military, and the elimination of missions and functions. It 
has been the policy in the past, and even more so now, to perform a 
functional analysis to determine priority requirements by functional 
areas for manpower. 

The procedures inherent in the Air Force’s functional utilization 
system require that the authorizations of major air commands be 
continually reviewed and analyzed. Current manning, intercommand 
comparisons, application of Fae “vin policy and criteria, climatic 
conditions, mission, extent of indigenous employment, military and 
civilian mix, and many other factors are being weighed in relation to 
workloads and combat capability requirements. When analysis 
reveals that workloads do not substantiate manpower authorizations, 
action is taken to withdraw manpower and make it available for 
higher priority requirements. 

Recognizing the need to take immediate action to reduce any excess 
authorizations now allocated to the commands and based on the latest 
analysis of requirements, the Air Force on May 29, 1956, outlined its 
military manpower objectives to all commands. The functions which 
were considered to be overauthorized were identified and major air 
commanders were given the responsibility for elimination of author- 
izations which deviate from allowances set forth in manpower policy 
and criteria. 

The proposed program to improve manpower utilization during the 
first 6 months of fiscal year 1957 is basically, the recapture of excess 
spaces as stipulated in the May 29, 1956, Headquarters Air Force 
letter to all commands. Since some of the deviations identified in the 
directive had not been previously brought to the attention of the 
commands, considerable adjustments and negotiations will be required 
to accomplish the desired results. 

Other actions planned during the next 6 months are: 

A continuation of the survey of the military personnel system. 

A continuation of the development of manpower policy and criteria 
(staffing standards). Manpower policy and criteria are already in 
effect for 46 functions and subfunctions, covering approximately 60 
percent of the total manpower spaces. It is planned to complete 
manpower criteria on 23 functions and subfunctions during the period 
July 1, 1956, to January 1, 1957, and the remaining 15 subsequent 
to Fiiiey 1, 1957. 

In summary, the actions taken by the Air Force in the past and 
the planned actions are in consonance with the surveys and self-audit 

recommended by the Davis committee. The Air Force is increasing 
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the size of its combat structure from 121 to 131 wings during fiscal 
year 1956. The direct manpower cost of these 10 wings alone is more 
than 28,000 personnel. Also of major significance is the continued 
expansion of the radar defense net and the increase in bases and facil- 
ities. All of the personnel authorizations saved by the actions 
described have been applied to partially meet the increased personnel 
requirements aahentiand: with the expanding force program. During 
fiscal year 1957, additional manpower requirements are being gen- 
erated by the activation of six wings, plus many miscellaneous units 
and facilities necessary to round out the force, all within a virtually 
level personnel objective. 


DEPARTMENT OF JUSTICE 


JuLy 10, 1956. 
Hon. James C. Davis, 


Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management 
ouse of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: Your letter of May 17, 1956, requested in- 
formation on which the Subcommittee on Manpower Utilization and 
Departmental Personnel Management could base an interim report on 
manpower utilization in the Federal Government. 

We have again reviewed our manpower utilization activities through- 
out the Justice Department and are pleased to report that a great deal 
is being done in analyzing operations and the related personnel 
requirements. 

uring the past 6 months our personnel and budget offices have 
been carefully screening all personnel actions, conducting classifica- 
tion surveys, and analyzing the personnel costs of various programs. 
These control measures, while not newly instituted, continue to be 
very effective. In addition, the bureaus and the Administrative Divi- 
sion have regular team visits or inspections throughout the field 
activities. These survey groups have as one of their prime responsi- 
bilities a review of manpower requirements. Our various incentive 
awards activities, too, encourage supervisors and employees to be 
economy minded. 

The number of employees in the Justice Department is a relatively 
constant figure. The level of employment has been about the same 
for the past 5 years, even though the workload has been increasing in 
almost every functional area. The unusually low rate of turnover is a 
further indication of the Department’s stability in manpower 
requirements. 

e plan to continue our current practices to insure good manpower 
utilization and you may be certain that during the next 6 months we 
will also continue our controls on personnel staffing patterns. 

Sincerely, 


Wituiam P. Rocers, 
Deputy Attorney General, 
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DEPARTMENT OF THE INTERIOR 


JuLY 9, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management, 
Committee on Post Office and Civil Service, 
House of Representatives. 

My Dear Mr. Davis: As requested in your letter of May 17, 1956, 
the Department of the Interior welcomes the opportunity to supply 
further information concerning its activities RA continuing efforts 
toward maximum manpower utilization. The manpower utilization 
= of the Department receives attention and support from all 
evels of supervision. ! 

A special interest in the manpower requirements of the Department, 
exp oasagie areas affected by expansions during the next fiscal year, 

as been expressed by the Secretary. He is being guided by the same 
basic objectives, fuller manpower utilization through increased effi- 
ciency, as those guiding your committee. It has been the practice of 
the Department. to. limit manpower increases in expanded programs 
and to maintain its existing program responsibilities with a minimum 
of personnel. 

To supply Da with the — information you requested con- 

e 





cerning t cages of the Interior and to make my reply as 
concise as possible the following information by bureau and office is 
supplied. 


OFFICE OF THE SECRETARY AND OTHER DEPARTMENTAL OFFICES 


The Division of Management Research has conducted surveys in 
the field of land appraisal and Indian education. A brief summary of 
each study is shown below. 

Land appraisal study—The committee appointed to study land- 
appraisal practices in the Department has completed its work and has 
submitted a report containing 27 recommendations. Department 
officials are considering the report, and it is anticipated that in the 
near future the Secretary will | issue instructions concerning imple- 
mentation of the report’s recommendations. 

The land-appraisal report contains several recommendations which 
have a direct relationship to manpower utilization. These include re- 
quirements for legal review of appraisal cy gd the substitution of 
l-man staff appraisers for 3-man appraisal boards and the greater 
interbureau exchange of specialized appraiser personnel. 

Indian education study.—During the initial stages of the Indian 
education survey, the team explored the merits and feasibility of 
analysis of many aspects of administration. It was concluded that 
it would be best to concentrate on study of the supervisory patterns 
of program, the basis used for determining staff requirements and 
for controlling funds, the general level of staffing in relation to work- 
load, the programing practices followed and the general management 
of education operations. A major recommendation of the report 
indicates that existing staffing standards should be clarified and new 
standards representative of field situations developed to cover all 
principal categories of school personnel. Other recommendations 
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touch on problems of better manpower utilization. Action to imple- 
ment the recommendations will be taken in the near future. 


BONNEVILLE. POWER ADMINISTRATION 


The Bonneville Power Administration has established controls over 
utilization of manpower in line with the Administration’s policy to 
maintain a stable and balanced permanent staff. A position control 
_— was inaugurated in July 1955. Permanent position-control 
sheets have been established for each division. The establishment of 
additional positions not shown on the control sheets or changes 
between branches or areas, or between types of positions within 
branches, requires the approval of the Administrator or Assistant 
Administrator A report is required each month of the divisions, 
branches and area offices by organizational unit outlining the status of 
vacant permanent positions. 

A study is under way to determine the extent to which nonprofes- 
sional employees may be used in field maintenance of communication 
facilities, meters, and system protective relays. This same approach 
is being applied to other fields where possible nonprofessional personnel 
may be developed to perform a significant portion of the work hereto- 
fore assigned to professional employees. 

An electric computing machine has been purchased which will 
eliminate the need for 4 payroll clerks, 1 machine operator, and 1 
accounting clerk, which were required to handle the previous account- 
ing workload. 


SOUTHEASTERN POWER ADMINISTRATION 


The purposes of the manpower utilization program are achieved 
in the normal conduct of the Administration’s operations. Work 
components are broken down so that portions of technical tasks can be 
performed by nonprofessional personnel. This permits the use of 
engineering aides and clerical personnel for these tasks freeing profes- 
sional personnel for supervisory tasks and more technical work 
assignments. 

A reduction in personnel is not contemplated—however an increased 
workload is being carried with no commensurate increase in manpower. 


SOUTHWESTERN POWER ADMINISTRATION 


The manpower utilization program in Southwestern Power Admin- 
istration is conducted in the headquarters office on the basis of meeting 
and solving specific problems of utilization by analysis of skills and 
workloads on an individual basis and matching skills with work loads 
to obtain a high degree of utilization with the limited number of 
employees. 

BUREAU OF LAND MANAGEMENT 


The Bureau of Land Management’s biggest contribution to better 
manpower utilization will come through its records-improvement 
project, now entering the second phase of development. The new 
system which will replace and preserve the present records, some of 
which date as far back as 1787, consists of a two-part record developed 
with modern methods. techniques and equipment, using simplified 


on ome OS Be Geld 














. 
j 


Rae 


cae 


it 


7 


Hi} 


‘is 
int 











80 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


procedures. The first part of the record is a narrative summary, in 
chronological arrangement, of all essential actions and transactions 
affecting a single township. The second part utilizes a townshio 
status plat which shows graphically the ownership status of lands and 
minerals. One or more additional copies of the status plat can be 
used to show land and minerals use status. Installation of the new 
system will provide untold benefits to the bureau, to the Department, 

e whole Federal Government, and to all users of the public land 
records. 

Through the management-improvement program, the Bureau of 
Land Management keeps alert in observing all aspects of operations 
and procedures, looking always toward improvement in these fields. 
They are presently pe A i a complete management review for 
the late fall or early winter of all the O. and C. forestry offices. One 
of the prime objectives of the study will be to make certain that 
manpower is being utilized to the fullest extent. 

A comprehensive management analysis is being conducted of the 
area offices of the Bureau of Land Management. The team making 
the surveys consists of both administrative and program headquarters 
personnel. Each Washington staff officer is provided an opportunity 
to review field offices within the area to determiue the adequacy of 
the functional operations which are his concern. The team then 
studies each organization element and observes work practices to 
identify deficiencies and improve operations. 

One of the most beneficial results of these studies are discussions 
held at the end of the study with participation by the team members 
and key field personnel in which all the operations in the area are 
reviewed. 

One area study has been completed and another is scheduled for 
later this year. 

BUREAU OF INDIAN AFFAIRS 


The Bureau of Indian Affairs has directed its manpower utilization 
effort toward changing procedures and organization, where pertinent, 
resulting in an increase in man-hour output. Efforts have been di- 
rected toward the examination of all functions requiring the processing 
of masses of data. Mechanical methods are being considered where 
applicable and if not applicable efforts are made toward simplifying 
existing methods of processing such data. An example of this effort is 
the installation of a property accountability record system utilizing 
machine records. The resulting workload shift made available approx- 
imately 25 percent of the agency property clerk’s time which will be 
more effectively utilized on substantive property management duties. 


BUREAU OF RECLAMATION 


The Bureau of Reclamation continued the development and use of 
the improved instructions system, the incentive-awards program, 
and management-improvement program in seeking to promote more 
effective utilization of manpower. 

Steps were taken to strengthen controls on outside recruitment of 
employees in connection with the staffing of the Colorado River 
storage project. This procedure also provides improved means for the 
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selection of the best qualified employees on a bureauwide basis for 
assignment on the new Colorado River storage project. In filling 
Gea in GS-9 and above for this project, the requirement for 
ashington Office it will insure that all qualified employees 
within the Bureau, without regard to geographic location, will be con- 
sidered. 
GEOLOGICAL SURVEY 


A study is under way in the Geological Survey to develop a staffing 
pattern using machine tabulating techniques. The pattern will pro- 
vide a current list of all filled positions and vacancies. The list will 
provide a primary aid to personnel management and an auxiliary aid 
to other phases of management. 


BUREAU OF MINES 


Full utilization of available manpower is not a new or even recent 
innovation to the Bureau of Mines. As early as 1941 when the short- 
age of technicians, engineers, and scientists became acute, the Bureau 
began concentrating on maximum utilization of professional and tech- 
nical personnel because most of their positions fall within this cate- 
gory. Since that time, Bureau recruitment has lagged behind 
technical program requirements and has resulted in most of their 
activities lace understaffed professionally. They have also found 
it necessary to assign engineer and scientists to more than one pro- 
gram, at a time when such doubling-up is not desirable. Although 
the Bureau utilizes subprofessionals wherever possible to relieve the 
workload of the professionals, there have been instances where they 
have been forced to rely on subprofessional services to accomplish 
work which should have been done by men with more extensive 
experience and professional background. 

After a great deal of experimentation through the years, the Bureau 
adopted a system of project proposals and authorizations in 1953 as 
a control device to help accomplish program objectives more efficiently. 
Under this system, careful consideration is given to all aspects of a 
proposed project including manpower utilization. In this connection, 
personnel requirements for a given project are determined at the 
Fhe. level. These requirements are analyzed at succeeding levels 
of authority to assure that adequate technical competence is expected 
to be available to undertake the work proposed. Ways to obtain 
necessary personnel are considered during the planning stage and, if 
and when the proposal is authorized and work is about to commence, 
active steps are taken either to recruit, promote, reassign, or transfer 
the required personnel. Outside recruitment is the least used method 
simply because Government cannot compete successfully with indus- 
try in recruiting technical, scientific, and engineering personnel. Use 
of the other methods requires extensive velkanneneal to determine 


. 


which projects are nearing completion, projects using personnel whose 
full competence and time are not being fully utilized, etc. 

The Bureau has not concentrated solely on manpower utilization 
as applied to technical, scientific, and engineering positions. Admin- 
istrative and clerical positions of a functional nature are subject to 
the same controls outlined in the preceding paragraph. 
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NATIONAL PARK SERVICE 


_ National Park Service is conducting studies of each park area 
by using management survey teams consisting of four of the regional 
office top staff members. Each area is being reviewed by functions 
and each function examined for its manpower requirements, as well as 
assignment of workload; ete. The studies of staffing are particularly 
appropriate at this time since there has been appropriated an increase 
in funds to expand the facilities of the Park Service under the Mission 
66 program. Results of these studies have enabled the planning of 
this expanded program to include realistic estimates of manpower 
requirements. 

fISH AND WILDLIFE SERVICE 


Considering the substantial expansion in the program authorized 
by the Saltonstall-Kennedy Act, the Fish and Wil life Service has 
been able to operate this enlarged program without a sizable increase 
of total staff. No final plans have been approved for the reorganiza- 
tion of the Fish and Wildlife Service. The Secretary of the Interior 
has indicated after a conference with various interested groups that 
he would have this matter given a restudy before final action is taken. 
Such a separation, if made, would necessarily result in some increase 
in the top management staff and facilitating services. Every effort 
would be made, however, to minimize these increases and to offset 
them where possible with other adjustments in the headquarters and 
field organizations. 
OFFICE OF TERRITORIES 


Of the many activities grouped under the Office of Territories 
the area where application of the manpower utilization program is most 
effective is the operation of the Alaska Railroad. 

Each organizational segment of this organization has been allocated 
an authorized fixed force which limits the number of personnel that 
can be assigned to each wenigpaine The General Manager reserves 
the authority to change these assignments. 

It has been recommended that the railroad plan in advance the 
ratio of personnel to the business volume in order to keep well within 
the operating income. Further study in this direction is being made. 

We have described in some detail the more significant projects 
underway in the Office of the Secretary and the bureaus. uch 
more, of course, can be accomplished in the direction of further 
improvements. The Department has informed the subcommittee 
that it has in the past, and will continue in the future, to integrate 
the manpower utilization program into its management improvement 
program. For example, closely related and complimentary to your 
committee purpose, is our own incentive awards program. 

The suggestions or invention phase of the incentive awards program 
provides a channel for employees at all levels to submit their ideas 
for improving the efficiency or effecting economies in Government 
operations. asmuch as the supervisor is the person primarily 
responsible for the effective use of manpower, our efforts have been 
directed toward him in order to further emphasize his responsibilities 
to effect improvements in all phases of the work for which he is 
responsible, either through his own efforts or through the efforts 
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of his employees, individually or as a group. Figures for the first 9 
months of the present fiscal year show an increase of 82 suggestions 
received per month over the rate received last year. The bureaus 
and offices recorded 342 more suggestions for the period than for the 
entire 12 months of 1955 fiscal year. Individuals and groups par- 
ticipating in awards have made contributions with potential savings 
in man-hours and material of more than $7 million during this period. 
Further, it is the Department’s policy to encourage the various bureaus 
to develop and to apply work measurement as a tool of budgetary 
and staffing control. 

The Department will continue its policy to seek out areas and 
particular instances where reduction of personnel and expenditures 
can be effected. This effort is being continued through its manage- 
ment improvement program in all bureaus and at all levels of the 
organization. 

Sincerely yours, 
D. Oris BEASLEY, 
Administrative Assistant Secretary of the Interior. 


DEPARTMENT OF AGRICULTURE 


JuLy 9, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management, 
Committee on Post e and Civil Service, 
United States House of Representatives. 

Dear ConcressMAN Davis: The following interim report on man- 
power utilization in the Department of Agriculture is submitted in 
~— to your letter of May 17, 195& 

ince January 1, 1956, the Department has made functional surveys 
of manpower utilization in portions of three agencies: The Soil Con- 
servation Service, Agricultural Research Service, and the Agricultural 
Marketing Service. Following are some of the more significant 
findings: 

(1) The Soil Conservation Service uses approximately 80 per- 
cent of its funds for personal services. Only 2.3 percent of this 
figure is for Washington, D. C., personnel. The remainder is 
used in State and local offices giving direct assistance to farmers. 

(2) The number of requests for assistance are so great that the 
Service has placed strong emphasis on programs for improving 
management in order to insure the highest efficiency and the 
maximum service to farmers for each man-hour of work. 

(3) Inspections and controls, quite similar to those a dayne 
by the committee in making functional surveys, have within the 
last year or two been made a regular part of the Service’s admin- 
trative operations. 

(4) Workload analysis is the key to staffing in the organization 
and is also the basis for budget requests. 

The functional survey made in the Meat Inspection Branch of the 
Agricultural Research Sites served as an evaluation of existing man- 


power controls. In this activity, personal services constitute about 
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96 percent of the total annual expenditures. Personnel numbered 
3,193 on January 1, 1956, of whom only 38 were in Washington, D. C. 
Field employees work in 1,154 meat packing or processing establish- 
ments in 455 cities and towns. Insofar as this agency is concerned, 
a key factor in effective manpower utilization is the legal requirement 
that meat inspection be furnished upon request to meat packing and 
processing establishments engaged in interstate commerce. The 
number of such establishments varies from year to year. Inspected 
plants numbered 992 on June 30, 1953. The number being inspected 
in January of this year was 1,154. In terms of workload between 
1949 and 1956, the number of plants inspected increased 24 percent. 
Communities served increased 28 percent; animals slaughtered were 
up 18 percent, and the product-tonnage was up 24 percent. Personnel, 
meantime, was down 4.5 percent. This record, we believe, is evidence 
of careful planning and effective utilization of manpower. 

The functional survey of the Agricultural Estimates Division of the 
Agricultural Marketing Service resulted in a total of 66 recommenda- 
tions which, when implemented, should increase materially efficiency 
and service to the public. Less than 2 months have passed since the 
completion of the survey. However, 38, or over 50 percent, of the 
recommendations contained in the report are presently being acted 
upon. It is the intention to follow through on all of the recom- 
mendations and place them in effect as ches as possible. 

The Department believes that the surveys conducted in these three 
agencies promoted a more efficient use of manpower, operations 
improvements, and contributed towards a greater management 
consciousness throughout the organizations. Heads of field offices 
which we visited commented that the surveys improved morale and 
developed better understanding and relationships between the national 
and field offices. The Denartment is urging that such agency surveys 
be extended to all field offices gn a recurring basis aad that provision 
be made to explore consume problems common to all field offices. 

There presently exists in the Department of Agriculture a manage- 
ment technique of requiring that all Washington and major field organi- 
zational changes be approved by the Secretary’s Office. This approval 
and review not only brings to light the number of people involved 
but the proposed grades and designation of all key personnel in the 
new organization setup. The end product results in looseleaf chart 
books containing current functional organization charts of each 

ency. This technique, together with our present budget analysis 
which involves a quarterly manpower review and our relatively new 
offices of program appraisal and internal audit, is worthy and deserving 
of epee inentait because they are among the most outstanding of 
our manpower controls common to a majority of agencies in the 
Department. At the present time, 10 of 13 operating agencies have 
internal audit coverage. These agencies expend over 95 percent of 
the Department’s funds and employ over 95 percent of the Depart- 
ment’s personnel. On January 1, 1956, there were approximatel 
672 employees on the internal audit and program investigations staffs 
of the agencies. It hardly seems n to add that, in addition 
to the controls I have just mentioned, the Department has numerous 
and various other techniques including regular and specific inspections 
and surveys aimed, in part if not wholly, at improving its manpower 
utilization. While it is true that the exact nature of these controls 
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vary, as was illustrated by the functional surveys, it is our opinion 
that such variance results in the most effective operation since it 
— the use of techniques best suited to particular organizations. 
nder these circumstances it is highly questionable, in view of our 
present operations and organizational setup, that a functional man- 
power reporting system would be justified or make any material 
contribution to the effectiveness of the Department’s work. 

In January 1956 the Secretary issued supplement I to memorandum 
No. 1388, copies attached, urging further agency efforts in the review 
and reduction of fund and manpower requirements and requesting 
special agency quarterly progress reports. 

In February 1956 the Secretary reinstated in the Department a 
system of annual management improvement reports (formerly re- 
quired by Bureau of the Budget Circular No. A-8). Agency reports 
have been received covering significant management improvement 
accomplishments during the fiscal years 1955 and 1956 to date. The 
results of these inquiries into agency activities have already demon- 
strated the strength of this aspect of the Department’s management 
program. 

While there has been no overall reduction in the Department’s 
manpower, both the surveys and the management improvement re- 
ports clearly indicate substantial savings in terms of greater and more 
effective service. 

The detailed functional surveys and the management improvement 
reports referred to in this communication are available for the com- 
mittee’s inspection and we would be pleased to forward them upon 
request. 

Sincerely yours, 
True D. Morse, 
Acting Secretary. 





DeEpaRTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., November 7, 1955. 


MEMORANDUM No. 1388 


CONTINUOUS REVIEW OF AGENCY PROGRAMS AND MANPOWER 
REQUIREMENTS 


In 1953 I outlined a policy that program operations be carried on 
at a minimum level of cost and expenditures, and that employment be 
kept to the absolute minimum required to discharge effectively and 

ciently the duties assigned by the Congress. Each agency of the 
er orga has continuously applied this policy in a commendable 
ashion. 

The President has recently emphasized his objective to balance the 
Federal budget. I am therefore requesting agency heads to evaluate 
again their programs both as to the need for funds and the numbers of 
personnel required for their authorized operations. 

The results of this reevaluation should be discussed with the 
appropriate Assistant Secretary or other group head to insure that 

ey are both practical and within the limits of overall policy. 
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After the discussion with the group heads, I would like to have ‘a 
report from each agency not later than November 28, indicati 
what contribution it can make during the current fiscal year tow 
a reduction in expenditures and need for personnel. 

I am certain that Agriculture can make a contribution to aid the 
President in reaching his budgetary objective and at the same time 
ase on effectively the agricultural programs authorized by the 

ngress. 

Ezra Tarr Berenson, 
Secretary. 





DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., January 9, 1956. 


MEMORANDUM No. 1388, SuPPLEMENT 1 


CONTINUOUS REVIEW OF AGENCY PROGRAMS AND MANPOWER 
REQUIREMENTS 


Agency reports submitted pursuant to my Memorandum No. 1388 
have been carefully reviewed and summarized. On the whole, they 
reflect a conscientious effort in the various agencies to evaluate current 
program operations in terms of minimum fund and personnel require- 
ments. Savings reported were not substantial relatively speaking. 
But it is not to be expected that large sums could be realized under 
present conditions. In the face of increased expenditures for the 
management of mounting commodity inventories, strengthened re- 
search programs, and expanding watershed and conservation activities, 
the savings reported are commendable. They speak wel) for the 
sincerity of purpose and desire of al] agencies to accomplish authorized 
objectives as economically as possible. For this cooperation I wish to 
express my sincere appreciation. 

In the light of present circumstances, it would neither be desirable 
nor sound to make arbitrary program curtailments which would impair 
our ability to eee out important, authorized activities for which 
Congress provided funds for the current fiscal year. At the same time 
savings can be effected frequently in connection with day-to-day oper- 
ating determinations. Moreover, management studies of various kinds 
are underway in most of the agencies. These also should result in 
operating economies. Their results, together with a well organized, 
concerted effort all along the line to economize in the making of day- 
to-day operating decisions should produce additional savings. Before 
approving the Es aie of new equipment or supplies, reviewing 
authorities should satisfy themselves that the current need amply 
justifies such an expenditure. Before authorizing the filling of vacant 
positions supervisors should consider all possible alternative ways of 
getting the job done without employing additional personnel. In the 
discharge of their responsibilities, internal audit and prerein appraisal 
staffs should immediately call to the attention of their respective 
agency heads any situations which appear to offer the possibility of 
more economical operations. by marshaling all of our forces in 
this manner can we be sure that effect is being given to our ar peareuy 
policy of rendering service to the public at minimum levels of cost an 
employment. 
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With the aim of realizing still further savings during the current 
fiscal year, the following actions shall be taken: 

1. All agency heads will take such additional steps as may be 
necessary to insure that employees in their respective agencies 
who are making day-to-day operating decisions are fully aware of 
the Department’s policy with respect to this matter and that due 
regard is given to it. 

2. Assistant Secretaries and other group heads will meet with 
key supervisory people in the agencies under their direction to 
review action taken or contemplated in each agency to insure 
adequate and effective compliance with the Department’s policy 
of effecting savings in salary and other costs wherever possible 
without serious impairment of service. 

3. The Department’s Office of Budget and Finance will review 
carefully agency monthly reports of obligations, and will call to 
the attention of the appropriate group head matters in these 
reports which reflect agency action to effect economies, or on which 
gaa management decisions might be made with the same 
result. 

4. Agency heads will submit to this office, at the close of each 
of the next two quarters, i. e., March 31 and June 30, 1956, progress 
reports on the results of their continuing review to achieve the 
purposes and objectives of Memorandum No. 1388 as supple- 
mented herein. 

Every employee and official of the Department of Agriculture has an 
important interest in the President’s objective of a balanced budget. 
I know he can count on the continued cooperation of all of us in achiev- 
ing it. 

Ezra Tarr Benson, 
Secretary. 





DEPARTMENT OF COMMERCE 


JuLy 13, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization 
and Departmental Personnel Management, 
Committee on Post Office and Civil Service, 
House Office Building, Washington 25, D. C. 

Dear Mr. Cuatrman: In accordance with your request of May 17, 
1956, I am attaching a special report on manpower utilization in the 
Department of Commerce. 

I have stated to you previously, it has been the policy of this 
Department to hold the number of re, payee to the minimum actually 
pe, alg to carry out our authorized functions efficiently, and to this 
end the Department has maintained a continuing manpower pro 
which deat parallels many of your committee’s recommendations. 

Your subcommittee’s activities have been very helpful in stimulating 
greater interest in manpower utilization and you may be sure of our 
continued cooperation in this important work. 

Sincerely yours, 


SincLaiR WEEKS, 
Secretary of Commerce. 


> ie, 8 Renal 
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SpreciaL Report To SUBCOMMITTEE ON MANPOWER UTILIZATION AND 
DEPARTMENTAL PERSONNEL MANAGEMENT OF THE COMMITTEE ON 
Post Orrice AND Civit Servicer, Houss or REPRESENTATIVES 


(Submitted in accordance with letter request of May 17, 1956) 


The Department of Commerce has had a continuing policy of hold- 
ing the number of employees to the minimum actually required to 
carry out its authorized functions efficiently. This policy has been 
carried out through rigorous examination of budget estimates, careful 
review of manpower utilization, systematic efforts in the field of man- 
agement improvement, and restricting the employment of additional 
personnel. Under this policy the number of employees in the Depart- 
ment has been Saikaeed by almost 20 percent since January 1953. 
Firm hiring restrictions have been in effect in the Department since 
February 11, 1953. Further restrictions on filling positions were put 
into effect on July 5, 1955. In line with the subcommittee’s recom- 
mendations, the delegation of authority for hiring personnel has been 
reviewed and it was provided that the head of each primary organiza- 
tion unit must personally make the determinations for filling each 
position vacancy. This policy has been adhered to. Basically, the 
approach has been to restrict filling any positions of marginal value 
rather than to eliminate such jobs after hiring. 

The Department has also instructed each primary organization unit 
to make a quick appraisal of its programs and operations to determine 
where immediate personnel economies could be effected. Each 
operational level was directed to review the practicability of elimi- 
nating at least one position. Supervisory review resulted in the 
elimination of 68 temporarily vacant positions and the designation 
of 65 such positions for elimination, upon transfer or attrition of 
persons holding the positions. Reflecting favorably, these several 
actions taken, employment in the Department decreased 2,381 be- 
tween August 31, 1955, and December 31, 1955. During this period, 
our organization to followup on manpower utilization in the depart- 
ment was strengthened further by establishing a departmental man- 
power team and similar manpower teams in each bureau. Numerous 
meetings have been held during the past 9 months to discuss and 
implement the subcommittee’s instructions. Two special meetings 
were devoted entirely to discussions of the “functional survey guide” 
prepared by the subcommittee staff, with favorable action resulting. 
In this and other areas of manpower utilization the subcommittee’s 
activities have been most helpful to the Department’s long-range 
program. 

Bureaus of the Department have instituted reviews of previous 
management studies made of their operations and are continuing 
further appraisals. This is a time consuming operation because in 
some cases evaluation of recommendations and subsequent decisions 
may involve significant changes in operating concepts. In others, 
legislation will be needed or require a resolution of highly divergent 
viewpoints 

During the period reported, a number of specific actions have been 
taken to improve manpower utilization. These have included sim- 
plifying the handling of public inquiries and instituting a study of the 
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basic organization structure in a number of district offices to more 
effectively utilize professional engineers. A review has been made of 
accounting requirements in several field offices and disbursing activi- 
ties by two offices have been consolidated into one. A preliminary 
outline of proposed major changes in a bureau’s accounting system 
has been completed. A training course on problems in supervision 
with a strong contingent from administrative divisions has been 
reinstituted. Production standards have been applied to tabulatin 
key punch operators and to several clerical processing units whic 
resulted in increased productivity per man-hour. Organizational 
changes were made to streamline services to business in the fields of 
foreign trade, investment, and travel. Decentralization of files in one 
activity permitted discontinuing of extra copies of all correspondence. 
In still another case, the development of scientific sampling for quality 
control in testing products resulted in substantial time and money 
savings. An annual audit to determine the essentiality of each posi- 
tion in the Department is in progress now. This detailed job ap- 
praisal will serve to point up areas where additional surveys may be 
warranted and provide further evidence bearing on the effectiveness 
of hiring restriction policies. 

As previously reported to the subcommittee, the number of vacant 
positions abolished in the Washington, D. C., metropolitan area 
January 1 to February 29, 1956, is 139. 

Using as procedural guides the outline originally recommended by 
the House subcommittee, functional surveys bade been instituted and 
have been underway in all major organization units of the Depart- 
ment. Several bureaus have conducted studies of warehousing and 
storage operations; other bureaus not having warehousing are re- 
viewing selected functions which include mail and messenger service, 
accounting systems, publications, sales and overall primary programs. 

The Department now has an extensive survey program in operation. 
It is of course a long-range and continuing program. 

Appended hereto is a tabulation which shows the status of major 
surveys in the Department’s manpower program. 

Manpower utilization is currently receiving special study in con- 
nection with the allotment of the new fiscal year funds. Since the 
Department is faced with the necessity of substantial expansion in 
certain of its programs, particularly the Patent Office, the Civil 
Aeronautics Administration, and the Weather Bureau, it is hoped that 
to some extent, personnel increases required in these and other lesser 
——— programs can be minimized by shifting personnel from 
other activities. 'The Department will study with care all expansions 
to assure that the most efficient course of action will be followed in 
the staffing of all functions. Long-range functional surveys and 
studies will of course be continued and emphasized. The Department 
is planning also an early reissuance and new emphasis on employment 
restrictions. 

In most instances manpower savings acbieved thus far have been 
utilized in more urgently needed activities and to aid in staffing new 
or expanded programs authorized by Congress. 
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Department of Commerce manpower utilization program, table of survey schedules 





Planned or 
initiated 


Completed or 
scheduled 





Office of the Secretary: 
A |  , RERER BEG OR EINES gOS Ea) PARR EE 
Se EEE SET re Ep SEY 


Mail and ee 
Bureau of Foreign Commerce: Systematic review of all opera- 


Field Lapin Rae office organization..................-........ 
Dag Ps lic Roads: 


Account 


systems jand Bureau of study Publle Roads) Depart- 


Organization of Public Roads 
Grande 
Simplife cation of Fede : ee yer as See peers ery 


Seurene, unis, ae Sees oe Cane Saener ee eee 
and lemark registratio: 
(1) Maintenance of subscription service for current 
patent issues, 
(2) Inventory maintenance and replenishment pro- 
cedures. 


tration issuance processes 
on and issuance of certified copies of trademark 
Documentation of patent applications received for exam- 





‘nee ‘scoventabiay procedures ? July 1956. 
Documentation of pon Bs applications Teceived for reg- October 1956. 
n. 
Maritime Administration: 

EE pies on dbamabdcencnguauemnsgeaherchamedacssbaion March 1956. 
NERS ha nedpinabebokweedises thon Guaehinnhees mah gm May 1956. 
Purchas iin inithiccnddim wiaiaeelinhaihiesailads ie Gwe October 1956, 
—— AS SERS SETS AOR PG Ee EE: e | 

NOIING oie sa hn dacncdoseaiariandebapibadsbcadoupbines A 1956. 

Pro; De nb ne nonkamnstbipobbetenadiendauewne Do. 
Division of Engineering. - a May 1956. 
Ports and facilities (real property “management) ¥ November 1955. 
‘Trade routes and traffic. __..........- Do. 
|v spite so gna neat .| October 1956. 
Office services. oe .| November 1956. 
Research and statistics. ‘ ia .| December 1956. 
Maintenance & repair (W. ashington) - wise anlicghiamnwe September 1956, 
Reviewed internal] audits reports (15 activ ities) . Jicaheaeeh snes November 1955, 

Bureau of Standards: 

Guest workers and es EEC Ey a By ay ee, September 1955_ January 1956. 
Ware! Gites Re 2 ..--| Nevember 1955_. Do. 
CR ae pee aa i pad BER CT Dae eo ; December 1955....| June 1956. 
Public inquiries: 

I Fo. delaras Hididck aden ceees ev tceeeee February 1956...._| April 1956. 

I SO sie hn ne tonemedsnk seeek ccknh ak sab iueaemaebid June 1956. ._......| August 1956. 
Administrative assistants__................-......----..--.--| Maech 1956... ....- July 1956. 
Messenger service: 

cena ae oh Rib ci das tadoukvanhbagkeaeh mens cabmne yeas February 1956 March 1956. 

NONI Ne is cass pods dean age du dbadsGie ae 1956. ..... October 1956 
Vehicle utilization sein baie paved samc nhibe dpadb a bhiecere ahaa May 1956_........| July 1956. 
Relocation logistics, preliminary. ps couttak ak “piv gah eat aed accel esl June 1956. ._...... 1956. 
ry isory development needs. - ~-------------| July 1956..........| September 1956. 

Administrative simplifications (various). -------------'| August 1056. .| November 1956. 

Coast and Geodetic Survey: i 
Motor vehicle management program. ._.....................} July 1955- .....| August 1955. 
Bureau accounting system. . he We January 1955__..-- June 1956. 
Personal property management program Poanioe January 1956... ... January 1957. 
Bureau supply activities eke sovan Veeck gt eR os scuba ote Do. 
Production control, re woduction activities... 2... January 1956... .. June 1956. 
Organization study, Geodesy Division........:.....-....-.+-|...-.d0............] May 1956, 

jon study, instrument activities. _...._...._......) September 1955. _. arch 1956. 

Library activities... ae _ueneees----------}| August 1956.......} January 1957. 

Civil Aeronautics Administration: 

Warehousing. - a” Nes 
Maintenance and pons ‘of employee proficiency 0. 
Position ee romonas os sls omen se Wonk eek Guana an ean et June 1956 
Property accounting control___.......-.-......-...- sige 1956 
Development and use oo wee facility records data......... 

Type certification of aircraft, engines, propellers, and appli- sauee 1956. 


ances, 


























January 1956. 
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Department of Commerce menor utilization program, table of survey 








ules—Continued 
Planned or Completed or 
initiated scheduled 
Civil Aeronautics Administration—Continued 
Air ee i i tel ee sade April 1956_.... ...-| September 1956, 
t and contract installation of air traffic control | June 1956_....._...| October 1956, 
and na aids equipment, 
SScoliek tod saeasiiiaa tn aieeieisd ahtengietielian, cork Whe { Amtek TR...) Desumber 1000. 
re on . ugust 1956_...... m' 
and “= uacy of air navigational facilities. 
Maas and utilizing accurate personnel records on each | September 1956... Do. 
employee. 
— and evaluation of budget estimates and fiscal | October 1956-_-___. November 1956. 
wo 
Certification of competent BT. so cient ce tiles dnb Amickadbiiadal OD. cictinhth 0064 December 1956, 
Preparing and maintaining the national airport plan_-....__ . November 1956_...| January 1957, 
Bureau of Census: 
ternational statistics program........................-.--.- September 1955...) J 1956. 
Foreign. trade statigtios.. .....2.<<-cosewewcesnnn-2nt-0--------, August 1955......- November 1956. 











DEPARTMENT OF LABOR 


JuLY 16, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management, 
Committee on Post Office and Civil Service, 
House of Representatives, Washington 25, D. C. 

Drar ConcressMAN Davis: The following is in response to the 
questions raised in your letter of May 17, 1956. 

During the period January 1 to June 30, 1956, as a part of the 
Department’s normal management survey program, 11 self-analysis 
survey projects were undertaken. Nine of these projects have been 
concluded; the remaining two will be completed before the close of the 
fiscal year. These surveys have indicated that staff strengthening is 
needed in 2 units, and that a total of 14 positions have either been 
frozen pending further developments or abolished. 

At the present time we are engaged in completing the self-analysis 
survey projects initiated last fall. As indicated in our report on 
April 26, it is not possible to indicate until sometime after the close of 
the first quarter of fiscal 1957, what effect, if any, the wage-and-hour 
questionnaire may have on manpower utilization. 

During 1957 we intend to continue our regular program of manage- 
ment studies, but the specific areas in which they will be made have 
not vet been identified. 

Strengthening of management staff is, of course, dependent on the 
allocation of the Department’s funds within the 1957 appropriation. 
Operating budgets have not yet been firmly established. We defi- 
nitely need strengthening in staff for planning mobilization and. 
emergency program operations and relocation. 

My letter of April 17 discussed staffing standards and the Depart- 
ment’s functional reporting system. ere staffing standards are 
— riate the Department is constantly seeking to improve them, 

1e Department has as practical a functional reporting system as is 
economically feasible, since we are organized primarily along func- 
tional lines. We intend to propose for 1958 budget considerations a 
change in appropriation structure which through the establishment 
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of a working capital fund should reflect better centralized service 
function costs and better manpower controls in this area. 
Sincerely yours, 
JAMES T. MITCHELL, 
Secretary of Labor. 





DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


SpeciaAL Report TO THE SUBCOMMITTEE ON MANPOWER UTILIZATION 
AND DEPARTMENTAL PERSONNEL MANAGEMENT OF THE COMMITTEE 
on Post Orrice anp Crvit Service, House or REPRESENTATIVES, 
Concress or THE UNITED STATES 


More than two-thirds of this Department’s employees are engaged 
in activities for which manpower requirements are controlled in 
relation to a measurable workload. The great bulk of these are in 
the Bureau of Old-Age and Survivors Insurance of the Social Security 
Administration, which has a highly developed system of quantitative 
and qualitative production standards and unit cost measurements, 
and in the operations of the Public Health Service hospitals and St. 
Elizabeths Hospital, for which requirements are based on ratios of 
total staffing to daily patient loads developed over the years by this 
Department and the Bureau of the Budget, in collaboration with 
other agencies conducting similar operations. 

Accordingly, the program of manpower utilization audits which was 
initiated last fall, as described in pages 63-65 of the preliminary report 
of your subcommittee, was designed primarily to cover other areas 
of the Department. This program is, of course, supplementary to 
a variety of other techniques of management analysis and appraisal 
being used in the operating agencies of this Department, including 
broad organization studies, procedural analyses, on-the-spot reviews 
of field activities, work planning and reporting, and so forth. 

In order to undertake this supplementary program, it was necessary 
in many cases to obtain personnel on a temporary basis from oper- 
ating and other management activities, since sufficient management 
analysis staff was not available to meet the additional workload. 
As the program developed, it became evident that, to make best use 
of the limited management survey and audit resources available, it 
was desirable to encompass within the program not only problems 
of manpower utilization, but also organizational, procedural and 
other management problems encountered. 

In addition to the studies of various organizational units undertaken 
in this program, at the request of the subcommittee, we made a survey 
of a departmentwide function. The function of records management 
and disposal was selected for this survey. 


BRIEF SUMMARY OF RESULTS, JANUARY 1 TO JUNE 30, 1956 


The program of audits and related studies on which monthly reports 
are being made to the subcommittee has covered more than one-half 
of the headquarters personnel of the Office of Education other than 
those in technical, highly specialized, and policy units. Similarly 
more than one-third of the headquarters personnel of the Office of 
Vocational Rehabilitation and about one-fourth of the Social Security 
Administration, exclusive of the Bureau of Old-Age and Survivors 
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Insurance, and of consultative and specialized small units have been 
covered. During this period the program did not cover any regional 
staff. The coverage in the Food and Drug Administration cannot be 
evaluated in the same way because its surveys have been concerned 
principally with processes rather than specific positions. The man- 
agement audits in the Public Health Service have covered only a 
small fraction of its personnel, but, as is indicated below under our 
future plans, the Service’s approach is being revised to take account 
of the extensive nature of its activities. 

In general, the 24 units and several functions surveyed in this 
program were found to be operating on an efficient basis. A number 
of changes were, however, recommended and approved for installation. 
The major benefits of these changes will be realized in terms of im- 
proved quality of services and more effective utilization of personnel 
rather than net reductions in manpower. Although some areas of 
minor savings have been identified, it is not feasible to place a mone- 
tary value on most of the recommended changes, since many of them 
will result in improved service without a reduction in personnel. Some 
of these should reduce the necessity for asking for additional personnel 
in future budgets. In a number of cases, increasing workloads will 
more than offset such savings as may be realized through the adoption 
of the recommended changes. In this connection, it is emphasized 
that most of the programs of this Department are expanding in accord- 
ance with specific mandates given by recent actions of Congress. 

The principal changes recommended under the program initiated 
last fall and approved for installation are summarized below. 

One of the principal results of the program to date is that, in a 
number of cases, the effectiveness of personnel is being increased, 
especially professional personnel. This is particularly significant in 
the Department of Health, Education, nd Welfare which is one of 
the principal employers of physicians, scientists, sanitary engineers, 
laboratory technicians and other specialists for whom the demand is 
reater than the supply. For example, the Biometrics Branch of the 

Vational Institutes of Health is reorganizing its services so as to 
relieve professional personnel of routine clerical duties. Concurrently 
more specialization of work among the clerical staff is being effected 
thus making for a more systematic flow of work and better utilization 
of individual capabilities. The Office of Vocational Rehabilitation 
has expanded the use of form letters and has clarified delegations of 
authority to handle routine correspondence in a more efficient manner 
and in such a way as to conserve the time of rehabilitation specialists. 
Assignments and duties have been clarified in a number of the units 
surveyed, including action to bring up-to-date job classifications as 
necessary. 

A number of instances of duplicate or overlapping record keeping 
and filing were found and are being eliminated. Essential files are 
being reorganized as in the case of the Public Health Nursing Branch, 
Bureau of State Services, Public Health Service. Double computa- 
tion and checking of accounting transactions was reduced (though 
still within the limits of necessary safeguards) in the Accounting 
Operations Branch of the Office of the Secretary. Procedures have 
been simplified as in the case of the Division of School Assistance for 
Federally Affected Areas in which pen and ink corrections replaced 
cumbersome ov kag procedures for the maintenance of a record of 
affected counties. The Food and Drug Administration established 
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a unit for the central coordination of the preparation of regulations— 
a step which will relieve top policy officials of this burden and will 
strengthen efforts to avoid overlapping of drafting by technical and 
regulatory divisions. The Office of Vocational Rehabilitation is 
eliminating those controls over mail and telegrams which have been 
found to be unnecessary. 

In the Office of the Secretary, the Accounting Operations Branch is 
in the process of eliminating duplication of records within the Branch 
and between it and the Division of General Services. The posting of 
the records which must be maintained and the production of state- 
ments such as on the obligation of allotments is being revised and 
centralized so as to render information, particularly periodic balances 
and reports, more ge and without the use of interim and over- 
lapping records. The audit also gave added impetus to long-standing 

rojects of simplifying the allotments of appropriations within the 
Dacestionnk: particularly in the Office of the tary, and of improv- 
ing reports to the organizations receiving allotments. 

e believe it is also pertinent to point out here that as a result of 
vigorous management efforts down through the first line supervisors, 
notable improvements in productivity per employee have been 
achieved in a number of activities of this Department where work- 
loads can be evaluated in quantitative terms. For example, the 
Bureau of cee and Survivors Insurance of the Social Security 
Administration is handling a workload which has increased more than 
120 percent since 1950 with a staff which has increased only little more 
than 60 percent since that time. The Office of Education has in the 
last several years been able to meet increases ranging from 37 to 53 
percent in its various technical operations workloads relating to pay- 
ments for construction and maintenance and operation of schools in 
Federally affected areas and at the same time, decrease the personnel 
working on these operations by more than 10 percent. To cite another 
example, the Division of Research Grants and Fellowships of the 
National Institutes of Health, Public Health Service, has processed 
a 120-percent increase in the number of research grant and fellowship 
applications with only a 19-percent increase in its personnel since 
fiscal year 1951. 

The Bureau of Old-Age and Survivors Insurance, which unlike the 
other major organizations in this Department, consists principally of 
measurable operations, instituted a number of improvements in the 
past year, for which savings can be estimated. For example, it is 
estimated that the large-scale application of electronic data processing 
equipment to the earnings records operations in its Division of 
Accounting Operations, will in the future save about $1 million a 

ear representing approximately 400 man-years. Another example 
is that of the expanded use of correspondence to check on incorrectly 
reported earnings before using field personnel to make investigations, 
which will save an estimated $283,000. 


CURRENT STATUS 


Studies and followup action currently underway include the 


following: 
Poasninian by the Office of Education of the survey of its 
' Division of School Assistance in Federally Affected Areas, includ- 
ing eliminating duplication in control records; revision of instruc- 
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tions; reorganization of clerical work so as to make better use of 
pemene ualified for analytical and other nonroutine responsi- 
ilities, and further stimulation of employee interest and partici- 
pation in maintaining and advancing the Division’s high 
productivity. In addition, consideration will be given to the 
ssibilities of more coordination between certain fiscal functions 
in the Division and the related functions in the Office of the 
Commissioner. 

Surveys by the Office of Vocational Rehabilitation of its Divi- 
sion of State Plans, Grants, and Surveys and the Division of 
Research and Special Studies, with particular reference to their 
repetitive operations; also a study of the possibility of establish- 
ing a central index of policies and procedures together with other 
potential methods of coordinating issuances. 

Followup action by the Social Security Administration on the 
findings of the original audits including study of the possibility of 
using electronic computers by the Socumina Branch of the 
Bureau of Public Assistance both to reduce manual tabulation 
and to improve statistical service to the Federal Government and 
to the States. 

Review by the Social Security Administration of the Fiscal 
Branch of the Bureau of Public Assistance; the Division of 
Program and Reports of the Bureau of Federal Credit Unions; 
and the statistical reporting of federally aided child-welfare 
programs with respect to both the needs for information and the 
procedures for efficiently meeting those needs. 

Followup action by the Food and Drug Administration on 
recommendations made with respect to improved space utiliza- 
tion; also implementing action in connection with changes being 
made in the organizational structure of the Administration. 

Development by the Public Health Service of a revised and 
strengthened management appraisal program and followup on a 
number of recommendations made in the audits which are still 
under consideration. 

Installation of approved changes in the Accounting Branch, 
Office of Financial Management in the Office of the Secretary. 


FUTURE PLANS 


In the next 6 months, studies will be made with respect to the 


following: 

‘Two central units which service the entire Office of Education— 
the Publications Service Branch and the Statistical Standards 
Branch. 

Distribution of functions between the central office of the 
Office of Vocational Rehabilitation and its field activities and, in 
pega aera a survey of the central management services 
of the ce. 

Records in the Division of Administration, Bureau of Public 
Assistance, Social Security Administration, and the possibilities 
of developing a regular. training and staff development program 
for improving utilization of personnel in the Bureau of Federal 
Credit Unions of the Social Security Administration. 
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Development of formalized work planning and reporting for 
laboratories of the Food and Drug Administration and of proce- 
dures for handling of samples by its laboratories. 

The Public Health Service is planning to revise its approach in order 
to achieve more comprehensive coverage of its many varied activites. 
This will involve the conduct of general management and program 
appraisals of these activities on a periodic basis and the undertaking 
of intensive, detailed studies, similar to the current audits, only on a 
selective basis, that is, where the results of the general appraisal or 
other information indicates specific problems requiring such studies. 

Followup work will be conducted in connection with the general 
survey made of records management and disposal. The survey 
covered a total of 83 persons engaged fulltime and 2,175 engaged part- 
time in this function at 877 file units or locations at headquarters and 
in the field. It was carried out on a decentralized basis by the 
operating agencies and staff offices of the Office of the Secretary 
primarily through the medium of questionnaires completed for eac 
records unit or location involved. It is not possible to attribute to 
the survey directly any tangible manpower savings of a substantial 
nature. We believe, however, that it will contribute to the more 
effective performance of a function which, experience indicates, pro- 
duces substantial savings especially in the use of filing equipment. 
During calendar year 1955, such savings amounted to $575,000. In 
general, the function has been found to be efficiently performed, with 
evidence in some places of the need for additional staff to insure maxi- 
mum efficiency of operations. Examples of specific phases of this 
function which have been identified for further study include (a) 
an experiment with the centralization of files for a major program 
unit in one regional office, (6) possible rearrangement of work material 
in a part of the Office of the Saurelery to facilitate the application of 
records control schedules, and (c) development of a records-idea 
= to promote the exchange of records-management-improvement 
ideas. 

This Department has only a relatively few significant functions 
which cut across major organization lines and for which staffing 
arrangements can be evaluated effectively on a departmentwide basis, 
and most of these have been under continuing review and in most 
cases subjects of special studies in recent years. In this connection, 
it is emphasized that throughout our management program it is our 
policy to stress the responsibility of each operating head for the effec- 
tive and economical performance of the functions of his organization 
and to undertake such analyses as may be necessary to discharge this 
responsibility. Where problems of functional relationships between 
organizations are identified, appropriate followup studies are made. 

As was indicated at the outset, most of the employees of this De- 
partment are engaged in two broad functions—the social insurance 
program of tie’ Hares of Old-Age and Survivors Insurance, Social 
Security Administration, and the hospital operations of the Public 
Health Service and St. Elizabeths Hospital. Effective reporting 
systems have been developed for these functions in each of these 
agencies, but continuing efforts are being made to improve them. It 
is planned to continue to refine and broaden the work measurement 
system of the Bureau of Old-Age and Survivors Insurance, and efforts 





MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 97 


will be made to achieve improvements in the staffing ratios currently 
applicable to hospital operations. 

Continuing emphasis will, of course, be given to the other important 
management analysis and appraisal activities of this Department. 
For example, the Bureau of Old-Age and Survivors Insurance is plan- 
ning to extend its surveys to cover additional aspects of operations 
and management on a periodic basis. It will also continue to carry 
on a number of individual projects such as the study of the possibility 
of the installation, when the Bureau moves into its new building, of 
a mechanical conveyor system for movement of work in the Division 
of Accounting Operations from one work station to another. The 
Public Health Service is currently making management surveys of 
the Division of Sanitary Engineering Services of the Bureau of State 
Services and the Division of Personnel in the Office of the Surgeon 
General. 

We intend to intensify our general management efforts through the 
strengthening of management analysis staffs where needed and where 
possible within available funds. The Office of the Commissioner of 
the Social Security Administration will add to its staff in this area 
during fiscal year 1957. The Public Health Service plans to expand 
the management analysis staffs in the Office of the Surgeon General 
and in the National Institutes of Health. The Office of Education 
is also considering the strengthening of its survey group. In addition, 
the Food and Drug Administration will add program analysts to de- 
velop improved methods for relating staffing to workload and for 
reporting on and analyzing work performance. 

To assist in giving guidance to our management efforts, we have 
recently established a Department Management Committee, com- 
posed of the Director of Administration, as Chairman, and the deputy 
head of each of the operating agencies and his principal management 
advisor. The Under Secretary is also a regular participant in the 
meetings of the Committee. 

Enclosed is a recently issued statement of the Department’s general 
policy on management analysis and appraisal activities. 


{General Administration, Pt. 8, Management Improvement] 


CuapteR 8—10.—Ponicy STATEMENT ON MANAGEMENT ANALYSIS 
AND APPRAISAL ACTIVITIES 


8-10-00 Purpose 


10 Scope 
jr sear py 
30 Staffing and Working Relationships 
40 Planning and Reporting 
8-10-00 Purpose 


To establish a broad policy framework which will facilitate the 
planning and conducting of management analysis and appraisal 
activities as an important part of this Department’s efforts to achieve 
and maintain effective sas economical management of its programs. 


8-10-10 Scope 


A. Management analysis and appraisal activities should be geared 
to meet the varying needs of the individual operating agencies. 
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B. They should, however, include the following basic elements: 

1. Identification and surveys of organization and procedural 
problems; 

2. Periodic appraisals of the effectiveness and efficiency of 
operations, including on-the-spot management audits where 
appropriate (especially important with respect to field establish- 
aaa: and 

3. Study and assistance in the development and application of 
appropriate and effective management techniques (e. g., work 
measurement, work planning and reporting, simplified procedures, 
improved work methods, etc., as asplrahtex 


8-10-20 Responsibility 

A. Responsibility for good management is inherent in the respon- 
sibility of the line operator for the conduct of the programs of his 
organization. Management analysis and appraisal activities are, 
therefore, a basic responsibility of the operating agencies, exercised 
under the general supervision of the Secretary. 

B. The Office of Management Policy, Office of the Secretary, will: 
(1) provide, to the extent possible, such staff assistance to the indi- 
vidual operating agencies as may be useful to them in carrying 
out their responsibilities; (2) provide guides on policy and techniques; 
and (3) review and make appropriate recommendations on proposals 
which require the approval of the Secretary or the Director of Adminis- 
tration. 


8-10-30 Staffing and working relationships 

A. The operating agencies should have adequate management 
analysis staffs to meet their basic and continuing needs. 

B. The resources of the Office of Management Policy will, however, 
be available to the operating agencies to assist them in meeting special 
problems (e. g., those upon which the skills of persons in the Office 
of Management Policy may be particularly needed or useful, those 
involving approval of the Secretary or Director of Administration 
etc.) and in evaluating their management analysis and appraisal 
activities and staff requirements. 


8-10-40 Planning and reporting 

A. The field of general management analysis and appraisal lends 
itself particularly well to the technique of work planning, i. e., specific 
project scheduling and progress reporting. The use of this technique 
in this field should provide an important impetus to the wider use of 
good work planning throughout the Department. 

B. In order to discharge its responsibility, top and middle manage- 
ment needs to be kept roboniaat in a summary way on significant 
developments in this field. Existing report mechanisms should be 
used for this purpose to the maximum extent appropriate. Report- 
ing in this field should, as far as possible and feasible, be geared into a 
coordinated over-all system of program and management reporting. 

C. Information on significant developments in this field, as well as in 
other fields of management, should be systematically distributed 
throughout the Department. In addition to spreading useful knowl- 
edge, this should serve to provide a helpful incentive to good manage- 
ment work through appropriate recognition of achievement. 
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ATOMIC ENERGY COMMISSION 


SpectiaL Report oN Manpower UTILIzaTION PROGRAM (aS OF 
JUNE 30, 1956) 
References: 

(a) Committee on Post Office and Civil Service, House of 
Representatives; Tom Murray, chairman (short title: The Murray 
committee). 

(6) Subcommittee on Manpower Utilization and Departmental 
Personnel Management; James C. Davis, chairman (short title: 
The Davis subcommittee). 


1. Background 


(a) When the Murray committee first directed the attention of the 
Atomic Energy Commission, in October 1955, toward establishment 
and development of a functional survey program and of functional 
controls of manpower utilization, there was already a well-established 
history of AEC use of integrated management controls of both man- 
power and dollar resources. These included our system of formulating 
and developing budget estimates and the use of financial plans, mid- 
year budgetary reviews, and personnel ceilings and controls, supple- 
mented by local, internal operational surveys on a continuing basis, 
by internal audits, and by formal management surveys and inspections. 
Although a functional utilization system was not then included among 
its various controls, the AEC appreciated the potentialities of func- 
tional controls of manpower as a possible complement to its existing 
controls. 

(6) Correspondence and contacts with the Murray committee and 
the Davis Set eas continued during the fall and early winter of 
1955, and these committees provided a number of detailed guides to 
the development of a functional survey program. During this same 
period ARC was actively recruiting a ualified analyst to undertake 
the development of such a program. ith his selection and assign- 
ment in December 1955, preliminary research and planning was begun 
immediately. The monthly manpower progress reports requested by 
the Murray committee were initiated as of November 30. 1955, and 
have continued uninterruptedly. 


2. Progress 


(a2) In January and February of this year, AEC Management and 
Headquarters’ Staff were giving detailed consideration to the broad 
scope and long-term character of a proposed manpower utilization 
program. These considerations and discussions culminated in the 
issuance of a directive, on February 21, 1956, to all headquarters’ 
divisions and offices and to all managers of operations offices, in which 
the General Manager of the AEC formally announced the official 
establishment of such a program and its general nature and successive 
phases, with on ae details of the various phases to be an- 
nounced as developed. (Copy of the directive is attached.) 


(6) Simultaneously, the research and planning begun in December 
_ Were extended in January and February into an exhaustive study of 
AEC organizational structure and functional character. Valuable 
agra at this stage was gained through personal visits, suggested 

y the Murray committee staff, to the Internal Audit Service of the 
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Veterans’ Administration and to the Air Force Directorate of Man- 
power and ed angen ioe where functional control systems were 
already established and operative. 

(c) As the first phase of the program, attention was directed during 
March and April to the development of an appropriate and practicable 
functional inventory system by which al C Federal positions 
could be placed under parpatial tenctacdal control. Major develop- 
mental problems were associated with the following: 

(1) AEC organization is highly decentralized and not stand- 
ardized. 

(2) AEC missions and programs are very complex in scope. 

(3) AEC Federal manpower, as a group, comprises a complex 
contract administration organization, as a result of the basic 
AEC philosophy of making maximum feasible use of contractors 
to carry on its operations, 

(4) The relatively small employment in AEC results in a high 
ratio of functional responsibilities per position. This multiplicity 
of responsibilities is further complicated by the mixture of direct 
operational performance functions and indirect management 
planning and control functions. 

(d) Certain pertinent premises were, therefore, established as a 
foundation for functional inventory development: 

(1) The system must be an order-of-magnitude type, rather 
than a precise manhour accounting system. 

(2) Positions must be functionally inventoried as units, rather 
than fractionally. 

(3) Inventory must be related, as much as possible, to primary 
utilization of the position. 

(4) Since the problem of mutliplicity of functions cannot be 
completely avoided, the inventory system must be made flexible 
in its application by providing sequential alternatives, prefer- 
ably from the specific activity lived to the broadest level where 
multiple functions in one position must be acknowledged and 
identified. 

(e) By the end of April the first draft of a functional code and of 
inventory plans was developed. A total of 68 functions and sub- 
functions was established and defined, with 152 activities related 
subordinately to these. In the planned inventory, each AEC position 
will be evaluated as to its primary utilization with respect to this 
code structure, and appropriately coded either at the activity level 
or at successively higher levels if necessary. The code for each 
position, which will become an integral part of official position records, 
will be a six-digit number representing the following: 


Ist two digits Function 
third digit Subfunction 
fourth digit Activity 
fifth digit Performance index 
sixth digit Work-type index 


The performance index will distinguish between direct execution 
of an activity and an indirect planning or control relationship. The 
work-type index will identify major classes of work, distinguishing 
between (1) alder (2) staff assistance, (3) secretarial assistance, 
(4) professional work, and (5) nonprofessional or trainee work. For 
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— a position identified as code 882424 is specifically utilized as 
ollows: 


88 nization and personnel function 
2 Federal personnel administration subfunction 
4 Job evaluation and wage administration activity 
2 Developing standards and policy (indirect performance) 
4 Professional work 


In anticipation of the future desirability of integrating functional 
and budgetary controls, the functional code has been keyed numer- 
ss with minor exceptions, to established AEC budget program 
codes. 

(f) Additionally, each position will be identified by a separate and 
distinct organization index. This index will identify uniquely the 
major components where the position is located, the type of component 
(e. g., division, branch, section, etc.), and the major function or mis- 
sion of the component. This device will make more meaningful the 
assembled functional inventory data, for example by permitting a 
finer segregation of all positions charged to an activity such as ‘‘report- 
ing and statistics.” It will also provide clues to areas of questionable 
functional impurity in organizational structure. 

(g) In May all headquarters divisions and offices cooperated in a 
comprehensive review of the first draft of the functional code and 
inventory plans. Their reviews produced a number of suggested 
improvements in the definitions and delineation of functions, sub- 
functions, and activities. 

(hk) In June a revised draft was prepared incorporating these var- 
ious improvements, and further refining the entire code structure as 
well as its explanation and physical presentation. 

(i) In view of our understanding of the time required in other or- 
ganizations to conceive and develop such functional control plans to 
the same point at which the AEC stands as of June 30, 1956, it is 
noteworthy that the entire development summarized herein was ac- 
complished with the expenditure of approximately 700 manhours of 
1 analyst's time. 


8. Future plans 


(a) In July the inventory and codification plan will be presented to 
representatives of all Operations Offices, for further evaluation of 
its practicality and = refinement of specific aspects to facilitate 
its application in field offices. A full-scale pilot test will be made in a 
selected Operations Office during the month. 

(6) It is anticipated that in August we will be prepared to carry out 
the complete inventory and codification of all AEC positions occupied 
as of July 1, 1956. Functional reports of manpower will be required 
quarterly thereafter so that the inventory data may be maintained in 
an accurate and current condition. These brief quarterly reports will 
cover only changes of functional interest. By these means our func- 
tional control system will be established to cover all of fiscal year 
1957, as well as subsequent years. 

(c) It will probably require all of September and October to — 
ize the assembled inventory data so that they can be analyzed effec- 
tively and meaningfully. 

(d) It is anticipated that in November we shall be able to develop 
from the inventory data a priority list of activities, subfunctions, and 
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functions which should be functionally surveyed on a comprehensive 
AEC-wide basis. 

(e) By December the actual functional-survey program can prob- 
ably be initiated, giving sequential attention to function or activ- 
Bap turn, as they are listed on the above-mentioned priority list. 
This survey program would be continued thereafter so long as it 

roduces data, results, and information that management needs to 
ow and that will aid in the improved management of the Atomic 
Energy Commission. 


CANAL ZONE GOVERNMENT 


Juty 10, 1956 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management of the 
Comm<ttee on Post Office and Civil Service, 
House of Representative, Washington, D. C. 

Dear Mr. Davis: In compliance with your letter of May 17 there 
is submitted the special report requested for inclusion in the subcom- 
mittee’s June 30 report oa manpower utilization. 

Under date of January 5, 1956, we advised your office that the 
estimated total number of personnel to be employed by the Panama 
Canal Company/Canal Zone Government as of June 30, 1956 would 
be as follows: 





PIER SEE FET iii kdb cn ach dloniciinben cede ainsicininn ates we emis 12, 385 
Kans OID CAVING. io eo uoe ons ache nin uenadcccsennaaunouns 2, 491 
DN es LB. ine als a leis ares cag Ue Cenm 1 14, 876 

Our force as of May 31, 1956 was: 
TI COIN © RN srk winmiieeicete aise mminigians au 12, 415 
Cains Bn SEVIS oo ea cunpadnundbanantewnowas 2, 487 
Fi nccdindnnhode nde ns animes dace dbipaiiae 114, 902 


1 These figures include the total full-time force, part-time force, and w. a. e. for continental United States 
and overseas Company/Government organizations. 


Under Public Law 841, 8lst Congress, approved September 29, 
1950, the Panama Canal Company was established and took over the 
predecessor organization, the Panama Canal. Concurrent with the 
establishment of the Company stringent papoyment policies were 
adopted with a view to reducing manpower where possible. The 
actual full-time force of the Panama Canal Company/Canal Zone 
Government was reduced by 4,805 employees between July 1, 1951 
and May 31, 1956. (See attachment I.) 

In connection with the subeommittee’s interest in the manpower 
savings resulting from functional surveys completed, there is given 
below a comparison of the Company/Government full-time force as 
of December 31, 1955 and May 31, 1956 according to functions: 
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Dee. 31, 1955 | May 31, 1956| Difference 
Executive direction and control: 
Office of Governor/President..._...............-.......--- 4 Sis aee 
EO RELI LT a SATS 9 DB Aidutmasuphwang 
Heads of field offices... ... ......5..2.-2.-2-2222 2-22 eee 2 og FGA ee aS 
arth ust aidinceintni apaceabiedcorinen a wate taade boceibae wane 15 14 —1 
Administrative services: 
SI ad igs sadn Sah ec nate dinadecedbanbhaiudelodiess 266 
PRAIA GD DUNT INND. nisi ins his o end ented ciinnse 80 
te orton odin bain a ahr deeracpnaanenaheahnnes 90 
Public Information Office.............-....-......---.-... 5 
ES RE ARRIETA GMI RIT Ne ET oa 4 
RE ae Re ae 9 
Executive planning staff_...........................-...-. 14 
QW Sadi Sei ee 468 
Supporting services: 
ousing, grounds, service centers ..................-....-- 852 Lg TS eee 
EE DUE ooo nan tn cnaccecteecamuneesiunsoun 784 i | ee 
ec RESEDA FLEES Pama SPORE ae ete OO Rene eee 2,172 oi ee ae 
Engineering and construction..................---..-..-.- 1, 493 Me DRE Sear 
Panama Line, New York office. .._.............-..-.--.-- 480 , _ RRA STE 
Catal Zone Covert .ssais ks pe ined weninesenene 2,313 Rf eee ee 

EE TE I onc nocakencscdusacucvesdacee (1, 239) si | Rae 

Education and libraries. ...........- Sebnies paibiaieiiieeets (537) | SET EE ee 

pS RRRTES ERS S ea RIG pee TR ESR Se Sa } (146) )) | TES ales ae 

Municipal and civil affairs... -.............-.....-....- (391) sh Be 

aaNet Acti a Bi heed eh 8, 094 7, 845 —19 
Primary program: | 
Maritime operations_........__.._..... FETC OSE, 3, 285 yd Wee ees 

I hi ips winisin gthch eater eyelid tiotateishneibbicidibih npn (1, 367); (1, 396) | - LeRGe Sa ATES 

2 ile a Re aa aT Sa AR TIS ETAL S SIR SAR AN (1, 443)| (1, 350) 

WE IR a sts. wid ddvbagad pbs edlndinnaece } (475) | (467) eth de 
Deedes ane Sea OL EE SRA PMA) TEE a ele 536 | ft See 
Meteorological and hydrographic service... _............_- ' 43 | _ fy SS ARO 
RI CI a iain eats wiipithnbieesdhcneiih hata tag abides dtselind 1,774 Se fee ee 

OR cca sichiccetets sic ssisistiladbae dhiaswaluieks 5, 638 | 5, 534 —104 
Total Company/Government-__._.....................- 14, 215 | 13, 935 | —280 





! Printing operation transferred from supporting to administrative services. 
2 See par. 1, p. 3. 


For your ready reference there is enclosed a copy of this office’s 
report of November 23, 1955, to Mr. Frederick C. Belen, Chief 
Counsel, Committee on Post Office and Civil Service, which describes 
in detail the functions of the Panama Canal Company and Canal 
Zone Government. 

Regarding your request for a brief summary of results achieved 
from January 1, 1956, to June 30, 1956, the following is submitted: 

1. Two major operating bureaus, the Community Services and 
Supply Bureaus were consolidated into a single unit known as the 
Supply and Employee Service Bureau. Within the Supply and 
Employee Service Bureau proper there have been consolidation of 
accounting; consolidation of abattoir and sausage plants; changes 
in hours of storehouse operations; elimination of duplication in pro- 
cessing of invoices in the New York procurement office; reassignment 
of clerical duties in the Service Center Division. These have all 
resulted in savings in personnel and operating costs. 

In this same bureau studies are presently under way looking to the 
elimination of a whole operation; accomplishment of office machine 
maintenance and repair by private contract; elimination of United 
States citizen employee checker positions through wider use of local 
rate personnel; consolidation of storehouse accounting. These studies 
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should result in elimination of personnel, reduction in operating costs 
and simplification of paper work and better inventory poten 

2. In the Marine Bureau it was possible to eliminate positions in 
the Industrial Division due to reduced workload. The consolidation 
of boarding operations in the Navigation Division resulted in the 
elimination of a number of positions. In the Locks Division it was 
possible to increase numbers within each crew, rather than add addi- 
tional crews; however, due to the all-time high in canal transits it 
has since been necessary to increase the number of locks crews to 
take care of transiting ships without undue delay. An intensive 
management engineering study is being undertaken regarding all 
phases of locks operations. Items now under study include the 
replacement of locks towing locomotives with more efficient devices; 
standardization of lubricants; reduction of shop facilities, and the 
performance of more painting by contract. Studies underway in 
other divisions of the Marine Bureau include centralization of channel 
marker control boards to reduce operator requirements, and the 
feasibility of discontinuing the gas manufacturing operation of the 
Industrial Division. 

3. Within the Engineering and Construction Bureau some floating 
equipment of the Dredging Division has been placed on a standby 
status; as a result of decreased workload in the Electrical Division the 
number of supervisory foremen and wiremen has been reduced; 
management changes in the Maintenance Division have resulted in 
in decreased costs in personnel and management; peak loads in meter 
reading have been eliminated in the Water and Laboratories Branch. 

Studies are underway in the Engineering and Construction Bureau 
seeking the consolidation of the maintenance and operation of the 
refrigeration plant, and the maintenance of the Ancon Laundry, with 
the refrigeration section of the Maintenance Division; studies are 
being continued to concentrate further all maintenance type activities 
in the Maintenance Division with possible decrease in force; a proposed 
study will determine the possibilities for reductions in the field forces 
of the Surveys Branch. 

4. In the Transportation and Terminals Bureau the principal man- 
agement study concerns the Panama Railroad, which in the considered 
opinion of this agency can no longer be economically retained in serv- 
ice. A consultant appointed by the Congress is now on the Isthmus 
undertaking a detailed and impartial management analysis to deter- 
mine whether or not the railroad should be continued. 

The Motor Transportation Diyision is making a study of vehicular 
utilization and assignment through the Company and Government to 
determine needs which will result from a changed population distribu- 
tion, reduction of workload in certain facilities and consolidation of 
transportation facilities. This Division is also investigating whether 
accounting and clerical functions of the northern district can be 
consolidated into the southern district. 

5. Management studies in the Personnel Bureau have been centered 
primar ly on reorganization within the bureau, which has resulted in 
a reduction in force. 

Studies are underway on the consolidation of procedures for process- 
ing United States and non-United States citizen employees; the con- 
solidation of IBM records for United States and non-United States 
citizen employees, and the revision of Form 62, Report of Employment 
for local rate employees. 
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6. In the Comptroller’s Office the most important studies have been 
the reorganization of the Accounting Division and the reorganization 
of the Payroll Branch, which resulted in material savings in personnel. 

7. In the Civil Affairs Bureau studies were conducted that resulted 
in the decision to unify all United States Government firefighting 
activities in the Canal Zone under the Civil Affairs Bureau of the 
Canal Zone Government. This service, which will result in a force 
increase in the Fire Division, will make possible a reduction of military 
personnel. 

Studies in progress and proposed cover a reduction in the immi- 
gration station operation; closing of some post offices, and reduction 
of service in others. 

8. In the Health Bureau a survey of first aid stations resulted in 
the closing of LaBoca station and reduction of the hours of operation 
of operation of Paraiso first aid station; utilization of personnel in 
Gorgas Hospital food service activity resulted in elimination of some 
positions and the conversion of 22 full-time to part-time positions; 
the transfer of old medical records to the storage center, and disposal 
of more than a ton of miscellaneous and obsolete records reduced file 
cabinet requirements by 75 five-drawer and 201 four-drawer cabinets 
and eliminated 1 file clerk position. 

The Health Bureau is studying the consolidation of in-patient and 
out-patient records at Gorgas Hospital; the consolidation of secretarial 
activities into a central stenographic pool at Gorgas Hospital and 
reorganization of administrative activities at Gorgas Hospital. 

As noted in our letter of November 9, 1955 (attachment I) the 
Panama Canal Company and Canal Zone Government have been 
curtailing manpower and nonessential services since the reorganization 
of these agencies. Ceilings on force have been strictly controlled at 
the division level; a constant review of vacant positions is maintained 
with a view to abolishing those which are considered unnecessary; all 
new hires and promotions are carefully reviewed and further controlled 
by the use of position control measures, quarterly budget reviews and 
nat review of organization charts; nonessential activities are 

ing eliminated and work simplification and methods improvements 
are stressed. 

The executive planning staff, which oversees the manpower utiliza- 
tion program, will be strengthened by the addition of two organization 
and methods examiners in the near future. The staff is developing a 
revised performance reporting system which will relate budgeted 
workload and staff to actual performance and needs. The staff is 
also developing a master plan of force, plant and functions which, it 
is expected, will provide management with a comprehensive picture 
of future operating requirements. The plan will allow a more logical 
and coordinated approach to the Company’s requirements. Econo- 
mies can be expected through better planning of capital additions and 
replacements. Improvement of employee morale will result from the 
logical development and timely announcement of organizational 
changes, which should also lower employee turnover, thus increasing 
efficiency. 

Sincerely yours, 
W. E. Porter, 
Governor of the Canal 7one, 
President, Panama Canal Company. 


§1908—56——_8 
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Attachment I 


NovemMBER 9, 1955. 
Hon. Tom Murray, 
Chairman, Committee on Post Office and Civil Service, 
House of Representatives, Washington, D. C. 

My Dear Mr. Murray: I have read with interest your letter of 
October 14, 1955, and studied carefully the enclosed materials relating 
to the imperative need for conservation of manpower in the various 
departments and agencies of the Government. It is gratifying for 
me to note that the program of curtailing manpower and nonessential 
services which has been followed in the Panama Canal Company and 
Canal Zone Government since the reorganization in July 1952, is 
consistent with the approach of your committee to the conservation of 
manpower. 

Many of the concepts which are mentioned in your letter and en- 
closures have been applied to the Panama Canal Company and Canal 
Zone Government and found to be effective. During the past 3 
fiscal years our organization has succeeded in effecting reductions in 
force of over 4,600 employees, which number is approximately 25 
oan of the July 1952, force of full-time employees. This reduction 

as been carried out without any change in scope of the mission of the 
Panama Canal and without impairing the service to shipping or in- 
creasing the charges for transiting the canal. For details of reductions 
see enclosure I. 

It is believed that your committee may be interested in our experi- 
ence as an example of what has been done in using the many techniques 
and procedures suggested in your program. The large economies, 
both staffing and fiscal, which have been realized thus far have been 
accomplished through manpower utilization policies which include: 

(a) Strict enforcement of ceilings throughout the organization. 
These ceilings are reviewed and adjusted monthly by the executive 
planning staff which is a unit of my office. At the same time that force 
ceilings are reviewed, the status of vacant positions throughout the 
organization is reviewed and those which are considered to be no 
longer required are eliminated. 

6) All new hires and promotions are reviewed by the Vice President 
and executive planning staff as well as by the personnel staff. These 
new hires and promotions are further controlled through use of force 
ceilings, quarterly budget reviews, and periodic reviews of organi- 
zation charts. 

(ec) Major construction and maintenance programs are being 
performed by contract rather than by force account which procedure 
reduces construction and maintenance personnel. 

(d) Each major function of the Company and Government organi- 
zation has been continually reviewed to determine whether all 
activities being continued are essential and which ones can be com- 
bined with others, or eliminated. 

(e) Instruction in work simplification and in methods improvement 
are being stressed through comprehensive training programs for all 
supervisors to eliminate overlapping, duplicating, and inefficient 
activities. The programs also lead to the replacement of both equip- 
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ment and methods by the new developments of American industry 
in management and accounting. 

(f) The utilization of locally available indigenous workers com- 
pensated at locality rates which are substantially lower than those 
which must be paid to workers recruited in the United States has been 
emphasized. hile this use of indigenous labor does not bring 
about a reduction in the number of employees, it does produce 
significant savings in salaries, fringe benefits, and other adminis- 
trative costs. 

(g) The analysis of job responsibilities and requirements is being 
carried on continually to ascertain the skill requirement necessary 
for efficient job performance. Wherever possible, lower skill require- 
ments are being substituted to effect savings represented by the 
path deri in wage rates between skilled and less skilled categories of 
workers. 

Our future staffing requirements will coatinue to be influenced by 
the procedure referred to above, and in addition our requirements 
will be affected significantly by the 1955 treaty with the Republic of 
Panama which was ratified recently by the United States Senate. 
Under this treaty, certain services now being performed by the Com- 
pany and Government are to be performed by private enterprise in 
the Canal Zone or the Republic of Panama. Although our estimate 
of the decrease in personnel requirements which will result is tenta- 
tive at this time, our preliminary studies indicate that in fiscal years 
1956 and 1957 approximately 1,000 positions will be eliminated. 

Also for consideration in connection with our ar. 4 requirements 
is the proposal to eliminate the Panama Railroad, which is now under 
study by the legislative committees in the House of Representatives 
and the Senate. The railroad is now operating at a substantial 
deficit and is no longer required to support canal operations. Should 
approval be received to abolish this unnecessary function, approxi- 
mately 400 positions will be eliminated. 

The 400 railroad positions, added to approximately 1,000 positions 
to be reduced under the treaty mentioned above, together with the 
reductions resulting from the added manpower controls suggested in 
your program, will approximate more than 10 percent of the present 
force. 

Ia order to make certain that the directives of your committee are 
beiag fully met, the Lieutenant Goverpor-Vice President together 
with the Chief, Executive Planning Staff and Personnel Director are 
being directed and authorized to carry out fully the intent of your 
program. A copy of the instructions dated November 8, 1955, to 
operating and staff officials on this subject is enclosed for your infor- 
mation. 

If you desire any further explanation of our management program 
in the field of manpower conservation or of our experience during the 
past several years, J will be only too glad to provide any additional 
data, information, and assistance which you may require. 


Sincerely yours, 


J. S. SeysBotp, 
Governor of the Canal Zone, 
President, Panama Canal Company. 
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(Enclosure I) 


Semiannual force data, Panama Canal Company-Canal Zone Government, July 1, 
1952-Oct. 1, 1955 














Date United States} Local rate Total 
ra! 

4, 859 13, 881 18, 740 
4, 710 12,949 17, 659 
4, 264 12, 379 16, 643 
4, 372 11, 673 15, 939 
4, 380 10, 957 15, 337 
4, 344 10, 531 14, 875 

4, 247 10, 153 14, 
4, 228 9, 067 14, 195 
pk FRE ERR Reo ae rae a we WE REE ORES ~—631 —3,914 —4, 45 
I II ii iinn bcd benchnge cquiunisnisinnmsiae eet hcptehinnnddnaieiiesl 10. 92 25. 18 24, 25 

Added July 6, 1956: 

SIE. aiccrwicinreh oceeduin ic nwdinnsubbpienionnveeie 4, 169 9, 855 14, 024 
UNE Bi, Be iat ciote un sisichsniareageint- ces acerthiharSnie gacicbsagtiometamuaimiaiionte 4, 128 9, 807 13, 935 














Attachment IT 
NovEMBER 25, 1955. 
Mr. Frepertick C. Been, 
Chief Counsel, Committee on Post Office and Civil Service, 
Washington, D. C. 

Dear Mr. Been: In compliance with the request contained in 
your letter of October 24, 1955, there is enclosed a report of the major 
functions performed by the Panama Canal Company and the Canal 
Zone Government which presents a complete picture of manpower 
utilization in this agency. 

The essential function of this agency, and the primary mission, is 
the operating of the canal for the movement of ships from one ocean 
to the other. This function is performed by the Panama Canal Com- 
pany as a corporate agency and instrumentality of the Government 
of the United States, and the Canal Zone Government, an independent 
agency of the United States. These two units are closely interrelated 
in purposes, organization and operations, in the efficient administration 
of the canal enterprise. 

Very truly yours, 
J. S. Sryroxp, 
Governor of the Canal Zone, 
President, Panama Canal Company. 


Report oF MANPOWER UTILIZATION BY Masor FUNCTIONS OF THE 
PANAMA CANAL CompaNny-CAaNnaL ZONE GOVERNMENT ORGANI- 
ZATION 


The mission and primary function of the Panama Canal enterprise, 
as set forth by the charter of the Panama Canal Company, provides 
for a single operational mission—that of operating the canal for the 
movement of ships from one ocean to the other. 

The performance of this mission is distributed among the following 
major catetories of functions with the total personnel complement 
given as of August 31, 1955: 
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1, Executive direction and control_._...........-....--------...._.- 15 
I dataset Gian sie gergee cenctent cane gs sip leiden anon iolonniis 478 
Bs DUONG BETO, oon romnnminecsesenessepewccinenencse<s 8, 182 
We SRE PRONE S dic on cca ctladscodtdepedds conecustnedcudas snes 5, 529 

Ss vtec thks pntintb dnd i dilbiiahs Calihan adie at watt bi mnns 14, 204 


A description of the main activities and responsibilities of each of 
the four listed functions is given in the following paragraphs. 


1. Executive direction and control 


This function consists of the immediate office of the Governor- 
President and related staff which has the overall responsibility for 
administering the affairs of the Panama Canal Company and the Canal 
Zone Government, as set forth by the Canal Zone Code, Executive 
orders, and by the bylaws of the Panama Canal Company, for the effi- 
cient operation of the Panama Canal enterprise. 


2. Administrative services 


This function provides the essential services of— 

(a) Accounting, budgeting, auditing, and finance under the direc- 
tion of the Comptroller, who is responsible for the development and 
execution of all accounting, financial, and ratemaking policies, as well 
as the issuance of accounting procedures, the establishment of ac- 
counting systems, the conduct of internal audits, and budget 
programing. 

(6) Personnel administration under the direction of a Personnel 
Director who is responsible for the administration of personnel prac- 
tices of the Panama Canal Company and the Canal Zone Government, 
and acts as the liaison officer in personnel matters between the Com- 
pany-Government and the Civil Service Commission. 

(c) An Administrative Service which provides a central unit for 
records management, forms control, central mailing and communica- 
tions, maintenance of all Company-Government records, messenger 
service, official photography, travel and transportation orders, and 
statistical tabulating. 

(d) Other administrative services include the Office of the General 
Counsel for providing legal advice to the Company-Government 
administration; the Public Information Office for the issuance of news 
releases; the Safety unit for the formulating, supervising, and promot- 
ing of safety measures and accident prevention programs; and the 
executive planning staff for capital program and budget planning, 
management and economic surveys, manpower control, and long-range 
program planning of the Company-Government. 

8. Supporting services 

This function provides the following essential support activities in 
the conduct of the canal enterprise: 

(a) Community services for the furnishing and operation of em- 

loyee housing, employee service centers, and related hotel and guest 

er facilities; the operation of garbage and trash collection, the 

cleaning of streets in the Canal Zone, and the care of grounds and 
Canal Zone cemeteries. 

(b) Lge’ ty services which include the operation of a trans- 

i and the related maintenance of right-of-way and 

rolling stock, for the hauling and transporting of freight and passengers 
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for the Company-Government, other Government agencies and com- 
mercial interests; the operation of all motor transportation equipment 
of the Company-Government including the operation of central 
garages and repair shops; the operation of a steamship line of three 
combination freight-passenger vessels, between the port of New York 
and Cristobal, Canal Zone, for the transporting of freight and pas- 
sengers for the Company-Government, other Government agencies 
and commercial interests. 

(c) Supply services for storage, warehousing, distribution and sale 
of supplies and materials including the operation of retail commissaries 
for consumer goods, gasoline service stations, laundry and dry cleaning 
facilities, printing and binding facilities, and the coordination of 
requisitioning and procurement of all materials and supplies. 

(d) Engineering and construction services for the design, construc- 
tion, inspection and maintenance of buildings and structures, and 
roads, streets and sidewalks, the conduct of engineering studies and 
investigations, the preparation of designs, estimates, and specifications, 
the operation and maintenance of public utilities including water, 
sewage, telephones and electric power systems; and the related 
functions of control and inspection in connection with the issuance 
of construction, installations and demolition contracts. 

(e) The Canal Zone Government is an independent agency of the 
executive branch of the Government, directly under the President of 
the United States, but by delegation of responsibility the Secretary 
of the Army represents the President in supervision of the Canal 
Zone Government affairs. Administrative and executive authority 
are vested in the Governor who is also ex officio President of the 
Panama Canal Company. 

The Canal Zone Government is closely interrelated with the 
Panama Canal Company in purpose, organization and operations, 
and includes the functions of Government and public health including 

stal service, schools, police and fire protection, hospitals and other 

ealth services, and the maintenance of highways and sewers, as 
shown in more detail below. 

(1) Health and sanitation for the prevention of disease, safeguard- 
ing of health and providing medical and dental care and treatment, 
as well as the environmental sanitation in the Canal Zone, and the 
performance of quarantine requirements for ships calling at the 
Canal Zone ports and transiting the canal. This activity operates 
two complete general medical and surgical hospitals with outpatient 
clinics, a neuropsychiatric and domiciliary hospital and a leprosarium. 

(2) Educational facilities from kindergarten through junior college 
for the dependents of Panama Canal Company and Canal Zone 
Government employees, military personnel ard other residents of the 
Canal Zone. This includes two distinct school systems, 1 for United 
States citizens, composed of 1 junior college, 2 high schools, 2 junior 
high schools and 11 elementary schools; the other for Latin Americans, 
resident employees of the Canal Zone, which is conducted in Spanish 
and is composed of 5 elementary schools, 4 junior high schools, 2 
high schools and 1 junior college. The education activity also pro- 
vides a supervised recreation and play program for the Canal Zone 
communities. Related to, but not directly a part of the education 
facilities, is the operation of public library facilities for residents of 
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the Canal Zone and technical reference services for Government 
agencies. 

(3) Postal service for the entire Canal Zone through the operation 
of some 14 post offices and 6 subunits for postal delivery service. 

(4) Municipal and civil affairs fuactions for the provision of police 
protection for the preservation of peace and enforcement of law in the 
Canai Zone, with the exception of military reservations; the provision 
for fire fighting and fire prevention in the civilian communities of the 
Canal Zone; the operation of 2 magistrates’ courts; the issuing of vehi- 
cular and other necessary licensing services; the performance of cus- 
toms, immigration, and deputy shipping commissioner and related 
functions from the operational sites of the 2 terminal ports of the 
Canal Zone and at Tocumen Airport, and the operation of an immigra- 
tion detention station; the performance of contraband control for the 
enforcement of regulations governing the use and sale of articles 
imported into the Canl Zone as prescribed under existing treaty 
regulations with the Republic of Panama; and the operation of an 
Internal Security unit for advising the Company/Government ad- 
ministration on all intelligence and security matters, and for super- 
vising the execution of all security policies and regulations relating 
to the Panama Canal. 


4. Primary program: 

This function encompasses the primary mission of the canal enter- 
prise, that of operating the canal for the movement of ships from one 
ocean to the other, and includes the allied maritime operations and 
services to shipping necessary for the efficient performance of this 
mission. 

This function provides the essential services of: 

(a) Maritime operations directly related to the waterway in the 
controlling and facilitating maritime traffic through the canal, and in 
the terminal ports of Balboa and Cristobal. This service provides 
for the pilotage of vessels through the canal, for the operation and 
maintenance of 3 sets of locks and their related installation and facil- 
ities; the operation of harbor facilities necessary to handle maritime 
traffic at the 2 terminal ports; the operation and maintenance of 
aids to navigation in the canal and outlying points; the operation of 
salvage facilities for rescue and salvage operations and offshore 
towing; including the administration of the rules and regulations 
relating to navigation and transit of the canal, its terminal harbors 
and adjacent waters; the administration of the rules of admeasure- 
ment, and the levying and collection of tolls for maritime traffic 
through the canal; dredging operations required in the maintenance 
and improvement of canal channels, terminal harbors, and adjacent 
waters, and in maintaining minimum depths required for navigation 
of ships throughout approximately 50 miles of canal channels and 
harbors. ; 

(6) Allied maritime operations in providing essential services to 
shipping using the prin: This includes vessel repair facilities for 


the design, construction and repair of ship and floating plant, and the 
operation of a drydock and marine railway for commercial and Gov- 
ernment-owned shipping transiting the canal and calling at its termi- 
nal ports; the operation of harbor terminal facilities consisting of 
wharves, piers, and appurtenances necessary for handling, transfer- 


be eat | 
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ring, and stevedoring o arriving at the Atlantic and Pacific 
terminals of the canal; and the facilities of 2 fuel handling plants, 1 
at each terminus of the canal, for transfer of petroleum products from 
tankers to privately owned storage tanks owned by the Panama 
Canal Company, and the Armed Forces, and for delivering bunker 
fuel from storage tanks to vessels at Canal Zone ports; and the control 
of Gatun and Madden Lake levels to insure adequate water require- 
ments of the Panama Canal for hydroelectric power, lockages, and 
municipal use, and to safeguard minimum depths in canal channels. 

The Panama Canal Company-Canal Zone Government admin- 
istration does not anticipate any increased expansion in its activities. 
Management programs presently in effect, and under consideration, 
will result in decrease of personnel as well as a more economical 
operation of the canal enterprise. 


Company-Covernment force, as of Aug. 31, 1955 


Executive direction and control: 


Oine of the Governot-FPOIOODE a ois wcenine ccihccianvevedébucaantace 4 
ER TED EO RSENS ARE On REECE ESSA BIR RRs AN RS PS RR 9 
REM Ge WOO COON Ce ce ee ch hee oda sO oae need 2 

NN as ee ba os eee ee ee Co eae Sore ee aah 15 


Administrative services: 





RI oi ss 5a sam ep emago el abc tos ta Scaled Ad baa iatd Sa gave io 278 
RIE URECO CETIOOE ie ic nen wk ckw passa achvbeds dew vey 
RII See ta oo as cee eee ee a eee hl ee ee 92 
Pues Seearmatien OFR00 8 i i a aie ec 5 
RNROVEN ARI saree isk ade bs ac ek ine ablahden preciosa Nha wo oe adie Gate ahi 4 
Rrernr ONIN ee an ee, AS os ks eae ees ae ee 8 
POUT S PIBOO BUN i. oooh a te ncanw cohen undcnnnnecmannanes 14 

CR MOI sts 52 BK th aise esd ae skeletal diaeshah Ged wk delarercaits ot Gleam dhe back bees Sa 478 





Supporting services: 














CR GON OOD Se aa nin acelin pain einigheensin ccidlenn anacce Gaiam 937 
EET RAE ORT VIOUS os Ss dik wlan dhe heniwetend~esnguctanake 790 
DE PUES RGU dalek acannon ute ella ce pendddabe 2, 237 
Engineering and construction services.........-...-..----------- 1, 445 
PERG LAUR, THO TOT CORED. <a cde coder cnn stemnicdeabedc cee 476 
Canal Zone Government: 
REET TAE UN MEU eh ec suis A otid ete wanes 1, 268 
Baueation and Tiwarieio os she ee ne Se nks 488 
ROL WUE VIE iss 55S aii Gath add Rebbe daboe 147 
Municipal and civil affaire...... . 22222424052 en se wene 394 
2, 297 
a a ee i. ce ata eae eau 8, 182 
SSS 
Primary program: 
PEMITUING CUMREMIOUNS. 5 ccna d-dwaddottndendoinsudeok sees 3, 145 
vO oo nis Beh ec en éte he een ke 1, 396 
MORNE 55 bb nto hc dueigkindion oa saeesaceewn ene a 1, 272 
Vase SepRlet. «.ccapemsnds hs eenithianiminttonene 477 
OO ik = ks, 0 akc rodeieedsbucns tbo eseebinsueae 541 
Meteorology and hydrography_---.....------------------- 44 


Marinas terbianhes oo < oss oni Gis enesh bbb ei de 1, 799 


eee OR RR RRR RRR RR eR RR eR eR eR ee ee ee eee 


eee 








‘MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 113 


CENTRAL INTELLIGENCE AGENCY 


Juty 6, 1956. 
Hon. James C. Davis, 


Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management of Committee on 
ost e and Civil Service, 
ouse of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: I am pleased to comply with the request 
made in your letter of May 17, 1956, that a special report on this 
Agency’s manpower utilization program be submitted by July 6, 
1956. I hope that the following summary will be adequate for your 
purposes: 

Results achieved from January 1, to June 30, 1956 


We have continued to study a number of areas in which we think 
savings may be possible. These involve problems which we can 
study and resolve on our own responsibility, as well as those involving 
one or more other agencies. Two internal studies have been com- 

leted which resulted in conclusions that we could not effect savings 

y combining functions in one case and by contracting for services 
in another. Certain procedural changes in still another area have 
resulted in a saving of 12 positions. The majority of the studies 
which we advised you of earlier are, however, not yet completed. 


Current status of program 


Studies continue by specially appointed task forces and the manage- 
ment staff of all areas in which we think savings possible. Plans are 
under way and detailed studies are in process to effect substantial 
reductions in two specific organizational components of the Agency. 
Increased emphasis is being placed on the use of business machines. 
In one particular area we believe the installation of machines now in 
process will effect significant savings. 


Proposed program for first 6 months of fiscal year 1957 

Continue actions mentioned above under “Current Status of Pro- 
gram.”’ Study new areas that may develop. Continue to experiment 
with a new staffing pattern in one component of the Agency and in- 
stall it in other components as the system is perfected. In addition, 
scrutiny of manpower utilization in all components of the Agency is a 
contiuing process wherein we systematically translate the functional 
requirements into needed personnel on a strict work-burden basis. 

ue to the fact that this Agency has been required to undertake 
important new assignments in recent months it has been necessary to 
authorize some increase in our total personnel; in fact, our numbers 
are slightly greater than they were on December 31, 1955. Our effort, 
however, has been and will continue to be in the direction of reducing 
Regen whenever possible without reducing the effectiveness of our 
work. 

Since this report will be appended to your subcommittee’s published 
report of June 30, 1956, I am sure you appreciate that the security 
aspects of our work preclude going into very much detail. However 
I would be glad to onesie our program with you in whatever detai 
you feel appropriate. 

Sincerely, 


Auten W. Dus, Director. 
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CIVIL AERONAUTICS BOARD 


JUNE 29, 1956. 
REPORT ON MANPOWER UTILIZATION 


As of this date, total CAB employment is 601. Distribution of 
manpower by function is shown in the table attached. 

During the years since World War II, there has been phenomenal 
growth in air transportation. Not only are more carriers operating 
more aircraft serving many more points, but new types of carriers, 
services, and equipment have come into existence. In almost every 
area of the Board’s activities there is a direct relationship, though not 
necessarily in exact proportion, between the increasing volume and 
scope of air transportation, and the volume and scope of the work to 
be performed by the Board. It should also be borne in mind that 
while the Board has the smallest staff of any independent regulatory 
commission, it is the only one whose Feananatbtlities involve operations 
in the principal countries of every continent, except Russia and its 
satellites. 

In recognition of this increasing workload, particularly as related to 
processing rate cases, processing route cases, and conducting field 
audits of air carriers, Congress provided the Board with an increase of 
$348,000 in its 1956 appropriation for ‘Salaries and expenses,’”’ which 
—- the Board to augment the staff assigned to those activities. 

his action of the Congress was necessarily predictated on the propo- 
sition that comparable reductions in other areas could not be accom- 
plished. This is in fact the case. Indeed, there are many other 
activities in connection with which staff is numerically inadequate to 
handle the workload, and the three for which an increase in 1956 was 
~—— and granted, were selected on a priority basis. 

he Board’s 1957 appropriation for “Salaries and expenses’’ pro- 
vides a further increase of $235,000 which will substantially maintain 
the 1956 level of operations in the three areas mentioned above as 
well as providing some slight increase in connection with other 
activities. It is anticipated that average employment during 1957 
will be approximately 605. 

Since the Board has been confronted over a period of many years 
with substantial backlogs of work it has, of necessity, been compelled 
to review its overall manpower requirements, and the utilization and 
distribution thereof among activities in the most critical fashion on a 
continuing basis, all with the objective of increasing output with 
existing resources. 

The most important phase of the Board’s program for evaluating 
manpower requirements is the Budget process. In an agency as small 
as the Board, this process provides a very thorough and detailed 
analysis of workload and manpower utilization by each activity and 
each organizational component, down to the smallest unit, twice each 
fiscal year. Moreover, because a total staff of approximately 600 is 
spread over a wide range of functions, both the Bureau of the Budget 
and the Congress are able to scrutinize most carefully the manpower 
involved in each activity. 

Once the appropriation for the next fiscal year is known, there is 
developed an overall fiscal and staffing plan for utilization of the 
funds available. Out of this is evolved an exact manning table for 
each organizational component down to the smallest unit. These are 
reviewed in detail up through the entire line of authority and once 
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Pero no position can be filled unless — provided for in 
e manning table. The budget estimates for the ensuing fiscal year 
are prepared and reviewed in similar detail, at which time staff require- 
ments in all areas are again evaluated in terms of workload, current 
and forecast. 

At the present time, there is no prospect of any reduction in the 
Board’s overall manpower ce cesar On the contrary, the 
staffing authorized for 1957 will require, as in the past, the most 
strenuous efforts to achieve the utmost in economy and efficiency of 
manpower utilization if the Board is to avoid further increases in 
existing backlogs of work. 


Distribution of manpower by function 





Function Staff Status 





Rate activity: Prescribe or approve rates and rate 75 | An inerease in staff for 1956 was approved 
structures and tices of air carriers, including de- by the Congress to enable the rd to 


terminations of rates for the carriage of airmail and more rapidly process the increasing num- 

amounts of subsidy. ber of rate cases with particular empha- 

sis on those involving subsidized carriers. 

Routes and carrier relation activities: Develop and 68 | An increase in staff for 1956 was approved 

maintain air route and service patterns, maintain by Congress to enable the Board to proc- 

competitive conditions appropriate to the needs of ess more expeditiously its large backlog of 
commerce, the postal service and national defense at route cases. 


a minimal n for Government-financial support. 
International civil aviation activities: Consultation 8 | Workload increasing as additional coun- 
with the Department of State concerning the nego- tries seek bilateral agreements. 
tiation of agreements with foreign governments for 
the estab] t or one of air routes, ser- 
vices, and navigational facilities. 
Formal! economic proceedings: Conduct of all formal 49 | Workload increasing as a result of increased 
economic regulatory proceedings through the public rate and route activity. 
hearing and initial decision. 
Audit activity: Develop and maintain a comprehen- 52 | An increase in staff was approved for 1956 


sive field audit p m to uncover evidences of pos- by the Congress to increase the frequency 
sible violations, to reliable statistical informa- and expand the scope and extent of the 
= and to = data supporting claims for sub- field audit of air carriers. 
y payments. 
Accounting and statistical activities: Prescribe a 55 | Workload increasing out of proportion to 
uniform system of accounts and reports and provide to available staff. 


a central research and statistical facility and technical 
assistance on accounting and statistical matters. 
Economicenforcement activities: Enforce the economic 21 Do. 
visions of the Civil Aeronautics Act and the 
oard’s regulations, orders, operating authorizations 


and other requirements. 
‘Carrier payment activities: Verify billings submitted 8 | Staff no more than adequate to handle the 
by subsidized carriers for the subsidy portion of their workload. 


total malt pay and make disbursements of payable 


amounts. 

Safety regulation activities: Prescribe new or amended 31 | Workload increasing because of the rapid 
rules and regulations governing aircraft, airmen, rate of technological changes in the air 
operations and air traffic rules. transport field. Particularly the im- 

pending use of jet aircraft. 

Safety enforcement activities: Conduct formal safety 10 | Staff no more than adequate to handle the 
enforeement proceedings arising under Secs. 602 and workload. 

609 of the Civil Aeronautics Act. Z 

Accident investigation and analysis: Investigate acci- 79 | Workload increasing due to increased 
dents involving aircraft of United States registry volume of air travel and increasing 
wherever they occur and aircraft of foreign registry technical complexities of aircraft. 
occurring in the United States and conduct studies 
on matters affecting air safety; hold public inquiries 
and compile and analyze safety statistics. 2 5 

services activities: Advise and assist Board | 41 | Workload increasing in response to general 
members and staff in connection with all legal increase in level of Board activity. 
Pobsiah pevenant to om inctrustions: participate 
opinions ’ pa 
in litigation of official interest to the Board. i aN: 

Administration and service activities: Budget and 78 | Workload increasing in response to general 


fiscal services, ent analysis, ad- inerease in level of Board activity. 

ministration, samrelndtion and aelnetion serv- 

ices, communication and supply activities, library 
ing and certification of Board actions. 


Executive direction: Promulgation of new or amended 26 | Workload increasing as a result of the gen- 
economic, civil air, and —, eral increase in the level of Board 
disposing ie activity. 


Seen  pestlana woh exuspiciotnc maintaining 

an 

with Congress, the industry, the press and pub- 
lie, management of the agency. 


Total staff wen 601 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 


JUNE 12, 1956. 
THomas Murray, 
Chairman, House of Representatives Committee on 
Post Office and Civil Service, 
Washington, D. C. 

Dear Mr. Murray: The Board of Commissioners has given a 
great deal of thought to your program on the conservation of man- 
power. Although the program undertaken by your committee is 
designed for Federal rather than District government, its principles 
and purposes hold a very special and timely appeal for us. 

As you know, our municipal government is unique in makeup and 
function. A few of the circumstances peculiar to District govern- 
ment will illustrate these points: 

1. We have State, local, and municipal functions. Because of the 
day-to-day, often prosaic but none the less important nature of 
services rendered the citizens of the community, our work force does 
not fluctuate greatly. 

2. The Congress has specified increases rather than decreases in 
personnel in such areas as schools, police, hospitals, and real-estate 
reassessments. These have great popular support and account for 
almost half of the District work force, yet other services are no less 
vital. Opportunities for making net reductions in total District 
employment are therefore limited. Our possibilities are rather those 
of holding the net increase to a minimum through most effective use 
of personnel. 

3. The Board of Commissioners does not have administrative juris- 
diction or control over numerous District agencies such as schools, 
recreation, libraries, the courts, and others. We have no authority 
to order these agencies to make fixed reductions in personnel. They 
comprise a major part of the District family. 

4. We have undergone a major reorganization recently. Organiza- 
tion and methods studies accomplished during reorganization are 
consistent with the aims of your committee but much yet remains 
to be done. We have a very small professional management staff 
and a relatively small personnel office. This is also true of budget, 
internal audit, and other related operations. It has not been a 
question of finding areas for improvement, but rather one of finding 
manpower to do the detail work necessary to bring about the improve- 
ments. 

5. Substantial savings have been accomplished in several areas as 
the direct result of management surveys during and after reorganiza- 
tion. More often than not, it has been necessary to turn such savings 
back into improvement or establishment of services which were 
hitherto performed on a limited basis or not at all. 

6. The above and other factors peculiar to District government 
have been discussed with members of your staff. We believe that 
the common objective of your committee, the Board of Commissioners, 
and the Board of Education with respect to manpower conservation 
can best be achieved by an approach designed to meet our particular 
situation. I will outline our approach briefly for your consideration: 
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What has been done 


(a) Major organization and methods studies have been accom- 
plished in connection with reorganization. These demonstrated the 
value of studying functions. Analyses made in preparation for 
reducing the 94 District agencies subject to reorganization to some 
23 agencies produced a number of economies through more clearly 
defining functions and in some cases eliminating duplication. In one, 
for example, an estimated $100,000 a year duplication was eliminated. 

(6) Departments under the jurisdiction of the Board of Commis- 
sioners have been instructed to hold their recruitment to an absolute 
minimum. Changes in programs or additional programs, no matter 
how small, require prior approval of the Commissioner to whom the 
particular department reports. 


What is being done 


(a) Continuing organizational, functional, and staffing studies are 
being made consistent with availability of staff. These apply to de- 
partments and agencies under the jurisdiction of the Besta of Com- 
missioners and are directed to those areas which appear most profit- 
able as a result of the following: First, reappraisal of our original 
reorganizational studies; second, audits made by the Internal Audit 
Office of the Department of General Administration, a new unit estab- 
lished in connection with reorganization; third, audit reports by Gen- 
eral Accounting Office auditors assigned to the District; and fourth, 
upon request for assistance by a District department or agency. 

(6) Departments and agencies are being encouraged, wherever 
feasible, to establish formal programs and schedules of organization 
and methods studies. 

(c) The District has had in preparation for some time a manpower 
control procedure. Our intentions are identical to those outlined in 
section II B of your proposed program. We expect to have the man- 
power controls set up and in operation by July 1. This is a very key 
item and I will give you a letter on it at a later date. 

(d) We are directing our efforts toward a more truly ‘“performance- 
type budget” in our central budgeting operation. 

(e) We are striving toward higher morale and increased productivity 


of employees through continuing improvement of personnel adminis- 
tration. 


What is yet to be done 


Personal conferences on manpower conservation are planned be- 
tween members of the Board of Commissioners and department and 
agency heads. These will be directed to discussions of ways and means 
of stimulating and challenging key people to work for positive improve- 
ment in manpower management. . 

Please know that we in the District government will work constantl 
toward improvement in the area of manpower management in anced 
ance with the spirit, principles, and objectives suggested to us by your 
committee. 

Sincerely yours, 


Rosert E. McLavGutin, 
President, Board of Commissioners, District of Columbia. 
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FEDERAL CIVIL DEFENSE ADMINISTRATION 


Report oN Manpower UTILizaTION AND MANAGEMENT, 


JANUARY 1 TO JUNE 30, 1956 


1. Summary of results achieved 

(a) During this period, a reorganization of general administration 
was recommended and approved. This resulted in reducing the num- 
ber of office directors reporting to the Assistant Administrator, General 
Administration, which in turn permitted him to assume many of the 
administrative details and controls exercised by the Executive Assist- 
ant Administrator. The reorganization also incorporated the comp- 
troller concept which has the support of both the executive and 
legislative branches. Savings are reflected in the form of better 
utilization of staff at al) levels which resulted in balancing the work- 
load and placed the operation on a current basis. The automation 
of the fiscal operation is in process. 

(6) The Warning and Communications Office, Operations Control 
Services, was reorganized from a single office to an office with three 
divisions. The purpose of this recommendation was to permit placing 
emphasis on— 


1. Studies for warning of radiological fallout; 

2. Developing criteria for the use of voice sound systems in 
wa ¢ 

3. Recommending proper usage of radio frequencies assigned to 
States and localities; an 

4. Developing plans and programs to reduce the vulnerability 
of communications systems. 

(c) A Natural Disaster Office was established in the Operations 
Control Services. Its primary mission is to develop operating pro- 
cedures and evaluate State applications for Federal natural disaster 
funds. The staff also serves as a task force to supplement the regional 
staffs in times of major natural disasters. The amount of work re- 
sulting from natural disasters has been too much to be incorporated 
into normal civil-defense activities. : 

(d) Regional civil-defense operations boards were established to 
formalize and emphasize interagency participation in civil defense 
by Federal agency regional offices. These boards were established 
to implement Executive Orders 10611, dated May 11, 1955, and 
10346, dated April 17, 1952. No increase in manpower was required 
by applying this management technique. 

2. Status of manpower utilization program 

During this 6 months period, the Office of Defense Mobilization has 
delineated to this Agency the responsibility for the reduction of urban 
vulnerability, the continuity of government (State and local), and 
the civilian requirements and utilization of national economic re- 
sources under emergency conditions. Additional responsibilities will 
be assigned this Agency with the passage of the bill authorizing the 
dis of surplus property for civil-defense purposes. 

Defining these responsibilities and organizational placement of the 
functions will not reflect a savings in manpower within your frame 
of reference. Minimum initial — are — selected to. 
develop the scope of the programs and the Management Improvement. 
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Division is working closely with these staffs to assist in the analysis 
of the responsibilities, functions, and personnel requirements. 

It is impossible to show a figure for potential savings in manpower 
since, even though we adjust internally, there will be a requirement 
for an increase in personnel in fiscal year 1957. 


8. Proposed program to improve manpower utilization 

The Management Improvement Division has been increased from 
§ to 13 positions by internal adjustments within general administra- 
tion. A small additional increase is planned during fiscal year 1957. 
It is anticipated that functional surveys will be on a selected basis 
as soon as the recent delegations have been integrated fully into the 
organization. Particular emphasis on staffing standards for the re- 
gional offices is planned during the first 6 months of fiscal year 1957. 


FEDERAL COMMUNICATIONS COMMISSION 


JuLy 17, 1956. 
Hon. James C. Davis, 


Chairman, Subcommittee on Manpower Utilization, 
Committee on Post Office and Civil Service, 
House of Representatives, Washington, D. C. 

Dear ConcressMaNn Davis: We are in receipt of your letter of May 
17, 1956, requesting data relative to actions taken by the Commission 
to improve manpower utilization. 

1. The first numbered paragraph in your letter calls for a brief sum- 
mary of results achieved from January 1 to June 30, 1956, including 
actions taken, recommendations made, and recommendations adopted. 

Recommendations for increasing productivity made during the 
period adopted and put into effect included: 

(1) Reorganized the Common Carrier Bureau to create a new 
Domestic Radio Facilities Division. This action was necessitated 
by the increased use of radio facilities by common carriers and is 
another example of the increasing importance and volume of radio 
communications. This action is resulting in greater efficiency in the 
Common Carrier Bureau, making it possible to cope with the increas- 
ing workload without significantly increasing the staff of the Bureau; 

(2) Reorganized the Safety and Special Radio Services Bureau by 
eliminating the Authorization Analysis Division and dividing its work 
among the service divisions of the Bureau. This results in virtually 
all work in a given radio service being handled by one Division, thus 
eliminating an undesirable division of work and responsibility; 

(3) The Commission’s appropriation for fiscal year 1957, as enacted 
by the Congress, requires the elimination of the Commission’s regional 
offices. These offices have been eliminated. This will result in a 
saving in operating cost in the Commission’s field establishment. 

The results can be stated in the simplest and clearest fashioa by 
comparing workload at the beginning and end of the period with over- 
all manpower. 

On January 1 there was a total of 324,334 authorized radio stations. 
On July 1 the total was 348,960, an increase of 7.5 percent. 
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During the month of January there were 14,579 radio applications 
filed with the Commission. During the month of June there were 
16,811 radio applications filed. This is an increase of 15 percent. 

In spite of the substantial increase in enforcement activities and 
application processing reflected in the above statistics, the Com- 
mission staff has increased only 1.5 percent—from 1,100 on January 1 
to 1,116 on July 1. 

2. As to the current status of our manpower utilization program, 
the Commission took a giant stride toward all-around better manage- 
ment on April 25 of this year. This action consisted of interpreting 
paragraph 5 (a) of the Communications Act to clarify and broaden 
the Chairman’s authority over internal management. By this action 
the Chairman for the first time has been recognized as the chief 
executive officer of the agency, with broad powers over internal mat- 
ters, including personnel, hitherto exercised by the full Commission. 
This centralizing of authority and responsibility over internal adminis- 
trative affairs in a single individual is resulting in a more dynamic 
approach to all phases of management, including manpower utiliza- 
tion, and is resulting in a more positive program in this area. 

3. The Commission’s Personnel, Budget and Fiscal, and Organiza- 
tion and Methods Divisions are under the supervision of the Chairman. 
Since the functions of these Divisions are nye ang heh in management 
operations, it follows that a strengthening of the Chairman’s position 
as chief executive officer also strengthens these management functions, 
including the manpower utilization phase of management. 

One of the first actions of the Chairman under his newly defined 
authority has been the establishment of a reporting system through 
which the bureau chiefs and principal staff officers report monthly the 
status of work in their organizations and any special problems with 
which they are confronted, with proposed courses of action for meeting 
the problems. This reporting program is expected to go a long way 
toward pointing up and solving many of the operating problems of the 
Commission, including staffing problems. 

I hope this letter will supply you with the informstion you need 
for your report. As I have stated on previous occasions, we are in 
complete accord with the objectives of vour program, and we will do 
everything possible to help you attain them. 

Sincerely yours, 
Grorce C. McConnavuauey, 
Chairman. 


FEDERAL DEPOSIT INSURANCE CORPORATION 


Juty 19, 1956. 

Mr. James C. Davtis, 
Chairman, Subcommittee on Manpower Utilization and Depart- 
mental Personnel Management of the Committee on Post Office 
and Civil Service, House of Representatives, Washington, D. C. 
Dear Mr. Davis: The two primary program operations within the 
Federal Deposit Insurance Corporation are those involving bank ex- 
amination and assessment auditing. Over 75 percent of the Corpora- 
tion’s manpower and expenditures are directed toward these activities. 
Within both of these programs detailed and carefully reviewed work 
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performance information is utilized to assure maximum efficiency in 
manpower utilization. 

By the reporting, collecting, and analyzing of data as to man-hours 
expended in each bank examination or audit, and similar treatment 
of data relative to hours expended in necessary travel, staffing patterns 
for these operations have been established and control of assignments, 
both as to the number of personnel to be assigned and the work time 
to be allotted, has been effected. This review procedure, which forms 
the basis of budget and staffing determinations, has permitted the 
development and maintenance of adequate staff allowance, with as- 
surance that overstaffing will be controlled. The success of these 
procedures assures their continuance. 

The other operating programs ef the Corporation are limited as to 
the scope of their activity and as to the number of employees involved 
in each. Effective control of manpower utilization is accomplished 
through close day to day evaluation of results by supervision. Addi- 
tional control is effected through analysis of staffing requirements in 
connection with budget preparation and by evaluating each personnel 
action request as it is proposed. These procedures have proven ade- 
quate to the needs of our organization. 

The Board of Directors and each member of the staff of the Corpo- 
ration has been made personally conscious of the desirability of con- 
stantly striving toward the more effective, efficient, and economical 
utilization of manpower. ‘This alertness will be continued and will, 
we are certain, show future benefits equal to those already achieved. 

Sincerely yours, 


H. E. Coox, Chairman. 





FEDERAL POWER COMMISSION 


JuLy 6, 1956. 
Hon, James C, Davis, 
Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management, 
United States House of Representatives, 
Washington, D.C. 

Dear Mr. Davis: Attached is a report on the manpower utilization 
program of the Federal Power Commission which is submitted in 
response to your letter of May 17, 1956. 

The rapid expansion of the natural-gas industry has imposed a 
steadily increasing workload upon the Commission. Jurisdiction by 
the Commission over the independent producers of natural gas moving 
in interstate commerce has greatly accentuated such increase. More- 
over, the Commission is being confronted with increasingly complex 
problems, as is evidenced by a rapid rise in litigation relating to natural 

as. 
¥ The increase in workload has not been accompanied by a propor- 
tionate increase in the number of Commission employees. This fact 
results in part from improvement in the rate of production by members 
of the staff. Such improvement in staff performance is in large meas- 
ure attributable to simplification of Commission organization and 
procedures. This simplification is in turn attributable to an expanded 

81908—56——9 
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management improvement program, one of the primary objectives of 
which is improved manpower utilization. 

The attached report is based on a manpower utilization program 
broadly conceived. We believe it discloses genuine yroaren toward 
the goal the committee has in mind. Nevertheless, despite our con- 


tinuing efforts to make the most effective use of the manpower avail- 
able to us, we have not been able to keep abreast of our workload. 
We are confident that the committee will accord the same credit to our 
performance of an increasing amount of work without a proportionate 
increase in personnel strength as it would to the performance of a 
stable amount of work with fewer employees. 


Sincerely yours, 


Jerome K. KuyKenpDaA., Chairman. 


MANPOWER UTILIZATION PROGRAM 
1. Accomplishments 


The more significant of the actions taken in the period from January 
1 to June 30, 1956, to improve manpower utilization in the Federal 
Power Commission include the following: 

(a) Surveyed and analyzed central mail handling, docketing, 
registry, and filing operations. Recommended consolidation of two 
units, redistribution of responsibilities, elimination of records, stream- 
lining of procedures. All recommendations adopted. Backlogs, and 
need for an estimated 2 man-years of overtime, substantially reduced. 

(6) Surveyed and analyzed organization and procedures for legal 
service. Recommended adjustments in staffing and functional 
assignments, elimination of records, and simplification of procedures. 
Recommendations under study at end of period. (See 2 below.) 

(c) Developed and instituted a functional reporting system based 
on the principle of reporting by exception. The Chairman, other 
commissioners, the Executive Director, and heads of bureaus and 
offices now have a means of identifying cases needing special attention, 
and location of those cases in the functional process, and the causes 
of delay. Systematic action is being taken toward disposal of num- 
erous cases which for long periods had been permitted to lie dormant. 

(d) Maintained rigid control by the Executive Director over the 
total number of positions in each grade available to each bureau and 
office. Increases in personnel strength have been allowed solely on 
the basis of demonstrated need, te the total of increases has been 
kept to the minimum essential. 

(e) Developed and inaugurated a system for the preparation and 
issuance of written guides for staff work. When the system is fully 
operative, the Commission will have available for the first time com- 
prehensive functional operating instructions to facilitate analysis and 
simplification of procedures, indoctrination of new employees, analysis 
of performance, and achievement of operational consistency. 

Reduced the amount of detailed data in the annual reports that 
some 300 electric utilities are required to submit to the Commission. 
This reduced appreciably the amount of material to be audited by 
Commission personnel. 
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(g) Revised and issues guides for the preparation of staff reports on 
the original cost of licensed projects. _ which had been 
running to 50 or 60 pages now run to only half that length. 

(hk) Eliminated control records on thousands of copies of incoming 
correspondence and formal filings. Transferred one employee to 
other work. 

(i) Reduced by 40 percent (about 100 printed pages) the amount 
of material to be developed by the staff and prepared for printing in 
annual reports to the Congress. 

(j) Revised procedures for the preparation and submission of work- 
distribution data by functional categories. Future reports by the 
bureaus and offices concerning their utilization of manpower will be 
more accurate and consistent. Cumulative data on time utilized for 
each function will be more reliable, hence more valuable in the analysis 
of workload-staffing ratios. 

(k) Streamlined procedures for processing some 3,000 applications 
submitted by independent producers for routine certificates of public 
convenience and necessity. In one month (May) over 600 of these 
cases were disposed of. 

(1) Made scores of lesser improvements, especielly in administrative 
services, calculated to improve the effectiveness and efficiency of 
Commission operations. In the aggregate these are yielding sub- 
stantial benefits, not only in improved service, but in reductions in 
backlogs and overtime. 


2. Current status of program 


(a) The survey of legal service activities referred to in 1 (6) was 
completed in the middle of June. Recommendations made, and 
under consideration at the end of June, included the following: 

(1) Elimination of the informal organizational separation of 
attorneys working on two types of electric cases, and of similar 
separation of attorneys working on certificate cases and rate 
cases. 

(2) Rearrangement of responsibilities of the Assistant General 
Counsel. 

(3) Consolidation of ancillary legal services. 

(4) Reassignment of several attorneys to improve utilization 
of their services on work in most pressing need of attention. 

(5) Formation of teams of attorneys to improve the utilization 
of their varied skills and experience. 

(6) Discontinuance of card records being prepared. 

(7) Simplification of procedures for the preparation of formal 
documents to be presented for Commission consideration. 

(8) Realinement of secretarial and clerical personnel to afford 
attorneys better service and permit them to concentrate more of 
their efforts on professional work. 

(9) Preparation of a periodic input-output record by each at- 
torney for use in job loading and the analysis of accomplishments. 

(6) If these recommendations are placed in effect, it is estimated 
that the net gain will be the equivalent of 3 or 4 additional employees 


to cope with the very heavy legal workload confronting the Commis- 
sion. 
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8. Plans 


Among the actions planned for the first 6 months of fiscal year 1957 
to improve manpower utilization are the following: 

(a) Survey engineering and accounting investigation and analysis 
of applications for certificates of public convenience and necessity, 
and of proposed increases in rates for natural gas and electric power. 
_ (6) Bring up to date, augment, and incorporate in the new staff 
instruction system instructions now outstanding in a variety of 
unrelated forms. : 


FEDERAL TRADE COMMISSION 


JuLy 6, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization and 
Departmental Personnel Management, 
Committee on Post Office and Civil Service, 
House of Representatives, Washington, D. C. 

Dear ConeGressMAN Davis: In response to your request of May 17, 
1956, this report is submitted as to the actions taken by the Federal 
Trade Commission to improve manpower utilization. 

In earlier letters we have outlined the activities of this Commission 
since its reorganization in 1954 in the field of management review and 
resulting economies in personnel and procedures. During the last 6 
months this review has continued under the supervision of the Division 
of Management and Organization, in conformity with the request of 
your committee. 

Achievements in economies include the consolidation and simplifica- 
tion of files in the legal investigative functions. A reduction from 18 
to 15 positions has been accomplished despite an increase in the 
investigative work of the Commission. Legal records positions have 
been reduced by one. 

Time and production studies of stenographic and typing personnel 
indicated the desirability of increasing the use of dictating machines 
and typist-transcribers. This recommendation was particularly perti- 
— in light of the current nationwide shortage of competent stenog- 
raphers. 

Many of the legal documents prepared in the Commission must be 
duplicated in quantity. Following a recommendation resulting from 
the manpower utilization survey, such documents are now typed in 
final draft in the legal bureaus directly onto special paper for duplica- 
tion, thus eliminating one complete retyping operation. This has 
allowed the Commission to increase the ratio of attorneys to stenog- 
rapher-typist personnel. 

It is believed that a significant savings will be achieved through 
one recommendation adopted several months ago, that is, the assign- 
ment of trial attorneys to the branch offices of the Commission. 
Federal Trade Commission cases must be tried where respondents 
and witnesses reside. Heretofore, it has been necessary for trial 
attorneys to travel over wide areas for the taking of testimony. Now 
the Commission has begun to assign such cases to attorneys located 
in the nearest branch office. The case may be tried completely by 
a branch office trial attorney, or it may be returned to the Washington 
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attorney to whom assigned for completion. The saving in per diem, 
travel expense, and time is expected to be substantial although definite 
figures are not yet available. 

Within the past several months a course of 21 sessions of manage- 
ment training has been given to supervisors throughout the Commis- 
sion. The course was designed to improve the understanding of the 
role of the supervisor in the effect've accomplishment of the agency’s 
mission. Included were sessions devoted to a clarification of the 
principles and functions of position classification, covering the deter- 
mination of duties to be performed and their delegation; the develop- 
ment of work-distribution charts; how to develop better methods of 
work distribution, and how to plan work. As a result, many super- 
visors are independently reviewing job assignments and work flow 
and making improvements in procedures. ‘Through such educational 
means the Commission is attempting to strengthen its management 
staff at all levels. | 

Since the reorganization in 1954 functional staffing patterns have 
been developed. Such patterns for the 1957 fiscal year are being 
drafted by the Division of Management and Organization, after 
discussion with the responsible operating staff. They must thereafter 
be approved by the Executive Director. 

The Commission has placed increased emphasis on its antimerger 
program during the past year. It has selected from its employees a 
staff expert in such problems. ‘To date, within the limits of its appro- 
priations, practically no new recruitment has been possible but savings 
made elsewhere have been diverted to this program. For the 1957 
fiscal year, however, Congress has appropriated for the work of the 
Federal Trade Commission the sum of $1,001,500 above 1956 figures. 
The sum of $1,250,000 will be earmarked for merger work. 

Obviously, the Commission will not reduce the total of its personnel 
but in order to achieve the best results, the most careful expenditure 
of funds must and will be made. To this end the Commission will 
continue to survey its operations and to make economies and improve- 
ments where indicated. 

Sincerely yours, 
JouHn W. Gwynne, 
Chairman. 


GENERAL SERVICES ADMINISTRATION 


JuLy 12, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization 
and Departmental Personnel 7 sateen 
Committee on Post Office and Civil Service, 
House of Representatives, 

Washington 25, D. C. 
Dear Mr. CuarrmMan: This is in response to your letter of May 
17, 1956, which requested the submission of a special report of man- 
power utilization containing (@) a brief summary of the results 
achieved from January 1 to June 30, 1956, (6) the current status 
of the manpower utilization program, and (c) the proposed program 

















126 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


to improve manpower utilization during the first 6 months of fiscal 
year 1957. 


1. Brief summary of results achieved from January 1 to June 30, 1956 


GSA has been conducting a management improvement program for 
many years. The basic overall objective of the program is the develop- 
ment of the most effective and economical arrangements for carrying 
on the work of the Administration, consistent with operating conditions 
and the program requirements to be served. 

Each part of the Administration is responsible for: 

(a) Constantly reviewing the programs under their respective 
jurisdictions to assure themselves that such programs are being 
carried out with maximum effectiveness, efficiency, and economy; 

(b) Providing for periodic and systematic appraisals of opera- 
tions to identify opportunities to improve effectiveness and per- 
formance; and 

(c) Scheduling action to work out and install improvements 
giving priority to the activities promising greatest benefits in 
economy or better service for the same or less money. 

In furtherance of the objectives of the GSA management improve- 
ment program and the subcommittee’s manpower utilization program, 
which are in consonance, the subcommittee program and goals were 
broadcast. There was a reemphasis of the policy that essential 
functions should always be performed with the least number of 

rsonnel, and that all forms of waste should be fe agottare eliminated. 

ach part of this Administration was requested to ig monthly 
manpower savings report listing (a) filled positions eliminated, (0) 
authorized and budgeted positions eliminated, and (c) evidences of 
better conservation and utilization of existing personnel. 

During the period January 1 to June 30, 1956, the following actions 
were reported: 

Five filled positions were eliminated and it is estimated that more 
than 30 authorized and budgeted but vacant positions were also 
eliminated. 

In addition, the following manpower savings were accomplished as 
a result of completed surveys: 

The National Buying Division, Federal Supply Service, through a 
study of documentation requirements under the consolidated motor 
vehicle program, found it possible to eliminate several mimeographed 
attachments to purchase orders and invoices. It is estimated that 
this action will result in a savings of 384 man-hours per year (GS-3) 
in stencil cutting, collating, eattne to purchase orders, etc. 

In the Office of the Comptroller, as a result of revised material 
grade location ledger sheets in one unit of the Accounts Branch 
thereby facilitating full utilization of all mechanical proofs and 
other features of electric bookkeeping machines, there have been 
savings accrued to this unit of 2,350 man-hours a year. Because of 
these savings, it has been possible to reassign one bookkeeping 
machine operator, GS-4, to another unit. 

A few typical examples taken from our previous monthly reports of 


—— savings reported by our regional offices are reflected 
elow. 
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The Purchase Division has completed seven additional forward type 
definite quantity contracts, which reduce manpower costs through 
the elimination of repetitive procurement of the items included in 
these contracts. 

The overprinting of certain information on GSA Form 300 by the 
Purchase Division has resulted in a savings of typist time of approxi- 
mately 3 minutes per purchase order. The estimated dollar savings 
is $1,200 a year. 

The Office of Regional Counsel has developed form workpapers of 
deeds, mortgages, etc., for use in different States and Territories, 
thereby saving a great deal of legal time and effort. This has resulted 
in greater productivity. 

The Personal Property Utilization Division has streamlined the 
procedure for the issuance of certificates of unavailability in connection 
with agency requests for purchase of manual typewriters by eliminat- 
ing the preparation of letter certificates and utilizing rubber stamps in 
lieu thereof. This method of operation will save approximately 1,028 
man-hours per year which will be equivalent to doilar savings of 
$2,200. 

The Motor Equipment Division studied in detail the problem of 
placing identification on interagency motor pool vehicles and analyzed 
various products. The determination to use sticky back stencils in 
lieu of decals or painted signs will result in a savings of approximately 
$3 per vehicle for 279 vehicles or $837. 

The physical relocation of the mail dispatch operations in one of 
our records centers has freed 1% employees with estimated salaries of 
$4,000 per annum for reassignment in the filing activity, thereby 
increasing the filing capacity of the center. 


2. The current status of the manpower utilization program 


At the present time there is a survey in progress of our special pur- 
chase programs. This survey is essentially procedural in nature and 
it is not possible to estimate any potential savings at this time which 
may result from this survey. 


8. The proposed program to improve manpower utilization during the 
Sirst 6 months of fiscal year 1957 

We shall be occupied in the coming months with the implementation 
of various organizational and Sonar recommendations of the 
management consultant firm. The first step toward implementin 
the reorganization, involving the Administrator’s Office and the sta 
services of the Administrator’s Office, was taken on June 18, 1956, 
effective as of July 1, 1956. 

Other changes in the organization of the GSA are in process. These 
changes are designed to improve the operating efficiency of the GSA 
through better utilization of personnel and to make a more effective 
comtebution in providing improved services to the executive agencies. 

Sincerely yours, 


FRANKLIN G. FLOETE, 
Administrator. 
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HOUSING AND HOME FINANCE AGENCY 


JuLy 5, 1956. 
Hon. James C. Davis, 


Chairman, Subcommittee on Manpower Utilization and Depart- 
mental Personnel Management of the Committee on Post Office 
and Ciwil Service, 

United States House of Representatives, Washington, D. C. 
Dear Mr. Cuaremman: This report, covering the period since 
January 1, 1956, is submitted pursuant to your request of May 1%. 
In connection with the subcommittee’s program, the Housing and 
Home Finance Agency has undertaken a series of specific surveys of 
its functions. These have been reported to the subcommittee in the 
Agency’s monthly manpower progress reports. They include, for 
the period covered by this report, the following: 
1. Agency internal and external audit activities. 
2. Organization and administration of the Agency, including 

(1) overall organization and allocation of functions, (2) internal 

organization structure of the Office of the Administrator and the 

Agency’s constituents, and (3) the role, functions, and relation- 

ships of the Agency’s field offices. 

3. Comptrollership function in the Federal Housing Admin- 
istration. 
4. Property management function in the Federal Housing 

Administration. 

5. Program requirements and procedures involved in the urban 
renewal program. 


6. Community facilities program procedures. 
7. Organization and procedures used in the voluntary home 
mortgage credit program. 
hof 


In eac these studies, the approach has varied in its details be- 
cause of the nature of the function under study and its placement 
organizationally. The end objective in each case, whatever the 
method of study, was the same: more effective and economic operation 
of that particular phase of the Agency’s responsibilities. These 
studies were coordinated with, and are an inseparable part of the 
Agency’s continuing efforts to improve its manpower utilization. 

The overall effectiveness of the Agency’s manpower utilization pro- 
gram in the first half of this year may be gaged by the fact the Agency 
employment dropped 2.1 percent in the first 5 months of this period 
from 10,300 on December 31, 1955, to 10,082 on May 31, 1956. This 
reduction was achieved despite, the increased responsibilities given us 
in the Housing Act of 1954 and the housing amendments of 1955 and 
despite a net decrease in staff of 17 percent—from 12,354 to 10,300— 
between January 1953 and December 1955. 

The current status of the surveys undertaken in conjunction with 
the subcommittee’s program, together with a summary of the results 
achieved to date in connection with them, is indicated below. 

Agency audit activities—This was the pilot study under the sub- 
committee’s program. The method employed was outlined in your 
preliminary report of January 29. This method did not prove effective 
in producing the type of analytical data required for an evaluation 
of manpower utilization. However, as discussed with members of the 
subcommittee staff, the experience gained in this survey has been 
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valuable to the Agency and the factual data collected during it will be 
utilized in a later study of the audit function. 

Organization and administration of the Agency.—The final report on 
this comprehensive survey of Agency organization and administration 
will be completed during July. An estimate of savings cannot yet be 
made. Implementation of this report will be a major management 
activity during the next year. 

Comptrollership function in the Federal Housing Administration — 
This survey, which included both the use of an outside firm and 
Agency survey personnel, has been completed. Estimated annual sav- 
ings reported to date, based on a partial implementation of survey 
recommendations, total 48,405 man-hours, worth $102,022, and more 
than $11,000 in machine rentals. In some cases, these savings were 
offset against other increases in FHA workload, for which additional 
personnel were planned. In others, they resulted in direct reductions 
in staff. Overall, since January, employment in this activity has been 
reduced 8 percent, The survey reports are still being reviewed and 
several months will be required to determine the extent to which the 
remaining proposals can be applied and to develop the methods, forms, 
and procedures to implement them. 

Property management function in the Federal Housing Administra- 
tion.—This survey has been completed and the report, which recom- 
mends decentralization of a major portion of FHA management opera- 
tions, is now being considered by the operating officials concerned. 
Net savings upon adoption of the report are estimated to be 5 man- 
years, or 2 percent of the management staff. 

Program requirements and procedures in the urban renewal program.— 
The first phase of this survey—covering program requirements and 
procedures in the project planning stages—has been completed and 
the survey report approved. The survey group will start the next 
phase of the study—covering project execution—on July 9. Savings 
resulting from this survey cannot be estimated until the two basic 
survey reports have been completed. 

Community facilities program procedures.—This survey is still in 
progress, with major effort being devoted to the simplification of 
requirements, procedures, and processing under the siies housing 
program. Substantial improvements have already been effected in 
application procedures and in central office review procedures. 
Savings as a result of these improvements have, however, been more 
than offset by the rapidly increasing workload under the 1954 and 1955 
legislation. 

Organization and procedures used in the voluntary home mortgage 
credit program.— This survey has been completed and the recommenda- 
tions placed in effect. In addition to numerous procedural recom- 
mendations, which permitted substantial workload increases to be 
absorbed with only nominal staff additions, 1 regional office was closed 
at a savings of 2 man-years. 

The Agency’s program to improve manpower utilization during the 
first 6 months of fiscal year 1957 includes: 

1. Completion and implementation of the functional surveys now 


in progtees. 
2. Additional functional surveys, including: 
(a) The reporting system for urban renewal operations. 
(b) The reporting system for community facilities operations. 
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3. Training program for FHA administrative officers designed to 
shift emphasis from routine housekeeping services to analytical and 
developmental staff work in such areas as budget and manpower 
planning, work measurement, work simplification, functional and 
organizational analysis, and paperwork management. 

4. Strengthening the management staff of the Community Facilities 
Administration, particularly in the area of budgetary control and 
program pro reporting. 

5. Study of field office workload factors as a basis for the develop- 
ment of production standards in the urban renewal and community 
facilities programs. 

Sincerely yours, 
Frank J. Mrtstreu, Acting Administrator. 


INTERNATIONAL COOPERATION ADMINISTRATION 


To CHAIRMAN OF SUBCOMMITTEE ON MANPOWER UTILIZATION AND 
DEPARTMENTAL PERSONNEL MANAGEMENT OF THE HovsEe Com- 
MITTEE ON Post Orricr AND CriviL SERVICE 


I. Summary of Results Achieved from January 1 to June 380, 1956, in 
Program for Improvement of Manpower Utilization 


(a) Conducted a study of possibility of integrating State and ICA 
economic staffs at field posts. Limited integration was recommended, 
to be worked out on a post-by-post basis. This is being done, particu- 
larly in Europe and Latin America ICA/Embassy posts, and will result 
in savings of staff, but exact number not yet known. 

(6) Organized a contract office, centralizing the functions and 
personnel dealing with all phases of contracting. When fully opera- 
tive’ (lack of suitable space is hampering physical consolidation of all 
the affected staff) the assigned staff of 58 persons will replace the 107 
man-years previously devoted to this function while it was diffused 
throughout the offices under the Deputy Director for Technical 
Services, the Controller and the General Counsel. Meanwhile excel- 
lent progress is being made toward standardization of the policies and 
procedures for determining usage of contracting for accomplishment 
of programs, on standardized contract provisions; and on the pro- 
cedures for conducting the contracting process—invitation lists, bids, 
negotiations, awards, etc. 

(c) As the result of a joint, State-ICA-Commerce study of their 
respective Investment Promotion programs, procedures have been 
established to (a) coordinate the efforts of each agency and eliminate 
duplication of overlapping of functions; and (6) to assure close and 
effective participation in these programs by each agency in terms of its 
specific areas of responsibility. Since the Department of Commerce 
responsibilities for investment promotion are domestically oriented, 
Commerce will draw on the overseas resources of ICA and the Depart- 
ment of State to provide data on investment climate and opportunities 
which Commerce will then disseminate in the United States through 
its domestic facilities. As the result of these studies and agreements, 
ICA has been able to abolish its independent Office of Trade Invest- 
ment and Monetary Affairs and has consolidated the investment 
promotion functions of this former office in the Office of Industrial 
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Resources. This internal realinement of functions will make for more 
efficient and effective implementation of these activities, and allow 
savings of 11 positions. 

(d) Effective April 1, 1956, ICA abolished its Office of the Deputy 
Director for Refugees, Migration and Voluntary Assistance. Trans- 
ferred to the Department of State as of that date were all activities 
relating to the United States escapee program, as well as the former 
ICA responsibilities relating to the formulation of United States 
—— regarding the assistance programs of the Intergovernmental 

ommittee for European Migration, the United Nations Refugee 
Fund and the United Nations Children’s Fund. Savings of 20 posi- 
tions in ICA/W resulted from this action. Some 55 United States 
nationals positions overseas were transferred to the Department of 
State from ICA rolls. 

(e) During this period, ICA abolished its representative offices in 
Norway, Netherlands, Denmark, and Belgium. In addition, as of 
the same date, ICA missions were terminated in Germany, Austria, 
and France, and severe reductions in the ICA missions to the United 
Kingdom and Italy became effective. Required economic analyses 
with respect to these seven countries will be transferred as a continu- 
ing functional responsibility to the United States Embassies concerned 
as outlined in item A above. In the case of Germany, Austria, and 
France, a small ICA staff has been retained to handle the orderly 
liquidation of residual ICA activities. In total about 28 United 
States and 50 local positions have been eliminated by this action. 

(f) Based on an interagency study, it has been concluded that the 
functions and responsibilities of the investment-guaranty program 
should be transferred to the Export-Import Bank. The Export- 
Import Bank has agreed in principle to the assumption of these func- 
tions and appropriate congressional clearance to effect the transfer is 
being obtained. If concluded as planned, six positions would be 
eliminated in ICA. 

(g) A new evaluation staff has been created, reporting directly to 
the Office of the Director. This staff will be supervised by an assist- 
ant to the Director for Evaluation, and is being composed of four 
separate evaluation teams. Each team will consist of 2 senior 
experienced personnel, 1 with ICA experience and the other a State 
Department officer, with strong economic background, detailed to 
ICA for this purpose. The first team is now in the field surveying 
the program and operations in Lybia and Lebanon. The evaluation 
staff will provide the Director with objective evaluations of program 
direction, content, and effectiveness based on actual job-site review 
of operations. Through this staff it is planned to make a detailed 
evaluation of the program at each ICA mission at least once every 
2 years. 


IT. Current status of manpower utilization program 


(a) The complex and dynamic nature of the ICA program requires 
a detailed and continuing review of organizational structure and 
manpower utilization, both in Washington and in the 50 or more ICA 
overseas missions, to insure that logical and effective organizational 
patterns and staffing are achieved. To help insure proper use of the 
agency’s personnel and other resources, continuing surveillance by a 
centralized management office is maintained over agency manpower 
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requirements and such organizational and staffing level adjustments 
as are necessitated by program or policy demands are made quickly. 
In each pear iE g study, or review of a proposed change of 
staffing levels in an ICA/W office, or a country mission, dominant 
policy consideration is achievement of the purposes of the Mutual 
Security Act with the smallest expenditure of funds for administrative 
or overhead staff, and with detailed scrutiny of necessity for numbers 
and types of technical staff. The first question examined is always 
whether or not the particular function under consideration needs to 
be done at all. The suecess ICA has had in these manpower control 
activities is demonstrated graphically by the attached chart which 
shows that since January 1953 there has been a dramatic reduction 
in the number of United States nationals paid from administrative 
funds as against the technical personnel who are charged with the 
responsibility of actually carrving out the technical programs and 
projects approved by the Congress to be undertaken throughout the 
world. It should be remembered that the nature of ICA’s program, 
especially in techincal cooperation activities, requires extensive 
utilization of manpower. ‘The essence of this program is the use of 
people—United States educationists and teachers, practical agricul- 
turalists, engineers, public-health technicians, etc., to bring technical 
knowledge to other peoples in the underdeveloped areas of the free 
world. Hence the control of manpower utilizatoin here extends 
primarily to elimination of duplicating functions, and control of total 
numbers of technicians through the process of approval of specific 
proposed projects. In addition, regular reports are utilized to keep 
surveillance over the total United States technician and local hire 
complements of the overseas missions. 

(6) A program of evaluation is underway by recent directive, 
focusing on three fronts: (a) Field evaluation of program content, 
objectives, and operations, conducted by evaluation teams as out- 
lined in item I (e) above; (6) continuing appraisal of management 
effectiveness through internal audit of ICA/W and field operations 
by an audit staff; and (c) requiring each organizational unit and 
mission to establish and conduct a program of self-evaluation. 


IIT. Proposed program to improve manpower utilization—first 6 months 
fiscal year 1957 

(a) As a result of a comprehensive staff study of the agency’s 
program implementation process, a series of recommendations have 
been made to the Director for streamlining the processes of program 
review, and for the documentation of project proposals and approvals 
(PPA’s) and work orders (PIO’s). Installation of the changed pro- 
cedures, delegations of greater authority for field action, and study of 
the results with view of elimination of duplicative effort and possible 
saving of manpower comprise an 9 element of our program for 
the first half of fiscal year 1957. ile specific savings cannot now be 


projected, the potential for —— is present, even if only to allow 
t 


more time for better utilization of the skills of ICA/W technical staff 
for broader phases of the process of program formulation, and for 
more pes oa review of the larger important elements of programs 
proposed by the os countries through our missions. 

(6) A scheduled work plan of some 40 projects for management 
improvement in a variety of program, policy formulation, managerial, 
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organizational, and specialty functions is to be actively pursued. 
Recommendations on several of the projects are ready to be imple- 
mented and will be actively oat to completion in the next 6 
months. The staff of the subcommittee reviewed and commented 
favorably on this work plan during their recent investigation at ICA. 
Included in this work plan are projects to: 

1. Study the division of functions and responsibilities between 
the geographic offices under the Deputy Director for Operations, 
and the geographically oriented units in the offices under the 
Deputy Director for Technical Services. 

2. Review management relationships between ICA/W and the 
country missions for possibility of further decentralization of 
action authority and responsibility to the field. 





INTERSTATE COMMERCE COMMISSION 


Report ON MANAGEMENT AND MANPOWER UTILIZATION PROGRAMS, 
JUNE 30, 1956 


As a background to a fuller understanding of the Interstate Com- 
merce Commission’s present management and manpower utilization 
programs, the following information is provided: 

irst, it should be known that the number of positions currently 
authorized for this Commission is significantly below that which was 
provided prior to World War II, in spite of the fact that substantially 
greater common-carrier activity and regulatory responsibility has 
occurred since that date. 

Specifically, a reduction of 744 positions has occurred since 1940, 
or a reduction of 29 percent. Average employment in 1940 was 2,649 
positions while average employment during 1956 is estimated at 1,905. 

These reductions in personnel have necessitated considerable ad- 
justments in our work over the years, and have necessitated the elim- 
imation or sharp curtailment of a number of highly important activities. 
These eliminations and curtailments have not been received favorably 
by the various segments of the transportation industry which we serve. 

These factors, together with a concern in many quarters that man- 
agement improvements were needed in the Commission, led to the 
undertaking of a survey of the organization and operations of the 
Commission by the Wolf Management Engineering Co., of Chicago, 
at the direction of the Senate Committee on Interstate and Foreign 
Commerce. 

This survey was completed in December 1952, and was published 
in February 1953. Senator Tobey; then chairman of the Senate 
Committee on Interstate and Foreign Commerce, stated: 

“The completion of the Wolf report should mark an important 
milestone in the life of one of the Nation’s most important govern- 
mental agencies, the Interstate Commerce Commission. With some 
of our economy’s most crucial industries and semipublic utilities as 
its jurisdiction, the Commission has suffered under the twin burdens 
of a rapidly increasing workload and steadily diminishing work foree— 
the result of inadequate appropriations. * * * 

‘“‘As chairman of the Interstate and Foreign Commerce Committee, 
I commend the Wolf report to the Interstate Commerce Commission 




















‘134 MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 


as a thorough analysis of its administrative problems. Adoption of 
its recommendations should do much to promote more efficient and 
more effective performance of its many and varied duties. I can 
assure the Commission that in its im Lanentation of the pro 
administrative changes it will receive the sympathetic cooperation of 
this committee.” 

Pursuant to recommendations of the Wolf Co., the ICC created a 
new position of Managing Director and assigned to him the duties of 
managing the administrative activities of the Interstate Commerce 
Commission to achieve the most effective and economical operations. 
In the less than 3 years since the position of Managing Director has 
been in existence, a number of significant organizational changes have 
been effected within the Commission whereby 15 separate bureaus 
have been reduced to 9, procedural improvements have been intro- 
duced with resultant savings and speedier service, revisions of alloca- 
tions of funds between bureaus have been effected whereby additional 
personnel have been made available to areas where large backlogs of 
work exist, and programs for the continuous evaluation of administra- 
tive operations in the fields of paperwork management, employee 
utilization, and program operations have been instituted. 

While a great deal has been accomplished in the past 3 years, much 
remains to be done. The program announced by Chairman Murray 
of the House Committee on Post Office and Civil Service concernin 
‘a self-study of functions, organization, personnel allocations, an 
relationships to be conducted by personnel of each agency * * *” is, 
in my opinion, et ee to the program of evaluation and im- 
provement which has been in effect in this Commission, starting in 
1953. We plan to continue these management activities indefinitely, 
and we consider that they meet and complement the functional 
survey and manpower control aspects of the self-study program pro- 
moted by your committee. 

Both Congress and the President are aware of the needs of this 
Commission for increased appropriations, due to the current problems 
of effectively regulating the carriers over whom we have jurisdiction. 
The President’s budget for this Agency for fiscal year 1957, provided 
for an increase of $1,104,000, representing 165 positions. This 
amount was fully approved by Congress and further, on its own 
initiative, Congress increased the amount included in the President’s 
budget by an additional $879,696 for this fiscal year. 

It is within this perspective that the following information is 
provided in answer to your specific questions: 

“1. A brief summary of results achieved from January 1 to June 30, 
1956, in conjunction with the subcommittee’s program, including a 
statement of the actions taken, the recommendations made, the 
recommendations adopted and the savings achieved”. 


(a) Consolidation of the section of complaints and the section of certifi- 
cates, Bureau of Motor Carriers 

Pursuant to an organization and functional study and recommenda- 
tion by the Office of the Managing Director, these two important 
sections of the Bureau of Motor Carriers were consolidated, effective 
April 23, 1956. The purpose of the consolidation was to achieve a 
closer coordination of related work processes, principally in the area 
of approval of temporary authority applications associated with per- 
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manent authority cases, and to achieve personnel economies in record- 
keeping, adjudicating, and associated clerical processes. While the 
first objective has already been substantially accomplished, i. e., in- 
creased coordination, manpower savings are only now being evaluated. 
ep the ensuing 6 months, a reduction of approximately 6 clerical 
and adjudicating positions is expected. 


(b) Funetional survey of service of reports and orders activities 

A functional survey is in progress covering all aspects of the service 
of reports and orders activities of the Commission. As an initial 
result of this survey, two branches performing portions of this func- 
tion, namely, the Service Branch, Section of Dockets, Office of the 
Secretary, and the Stencil and Release Branch of the former Section 
of Certificates, Bureau of Motor Carriers, were consolidated, effective 
June 30, 1956. One of the objectives of this consolidation was to 
achieve speedier service of the orders and achieve personnel economies 
at the same time. A recommendation for the elimination of four 
GS-3 positions, as a consequence of the consolidation, has been form- 
ulated and is expected to be carried out in the near future. A further 
recommendation of the survey was that an automatic, tape-producing 
typewriter, be installed to speed the preparation of service lists and 
envelopes. The use of this automatic typewriter is expected to 
justify the elimination of one additional GS-3 position. 
(ec) Mimeographing and associated reproduction activities 

A functional survey of all copy reproduction activities throughout 
the Commission was completed April 1, 1956. (This Commission 
produces 26 million copies of duplicated material annually.) As a 
aah pte the following administrative improvements have been 
effected: 

(1) A mechanical collating machine was installed in the 
Duplicating Branch, Section of Supplies and Publications, which 
eliminated 1 existing GS-2 position and 2 additional GS-2 posi- 
tions which would have been necessary due to an increased 
volume of work. Additionally, the automatic collator substan- 
tially reduced the amount of overtime required in this Branch; 

(2) An improved system of accounting for and recording 
duplicating work was installed on June 1, which permits a more 
adequate control over work in process. 

(3) Improvements in duplicating machine utilization, faster 
drying inks, Jess costly multilith plates and duplimats, less expen- 
sive paper, ete., were installed. 

(4) Improved coordination between originating offices and the 
Duplicating Branch were made effective. 


(d) Functional survey, Section of Safety, Bureau of Motor Carriers 


A functional survey of the Commission’s motor carrier safety pro- 
gram was completed on June 29, 1956. This report contains numerous 
recommendations for improving the operations of the Section of Motor 
Carrier Safety, many of which were accepted and made effective dur- 
ing the course of the survey. As a consequence of the greatly in- 
creased concern of Congress over the matter of safety on the highways, 
in which motor carriers play an important part, the field staff of safety 
inspectors of the Bureau of Motor Carriers will be increased from 46 to 
100 on the basis of appropriations provided. Concurrently, an in- 
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crease of 17 additional positions was requested for headquarters 
safety activities, particularly to handle the increased statistical load 
which is expected. ‘This survey recommends that the increase in 
personnel in Washington be held to six positions and that adminis- 
trative improvements, particularly in the area of mechanical tabula- 
tion of data, be substituted. 


(e) Records management 


(1) At the request of this Commission, the General Services Ad- 
ministration conducted records surveys in four typical field installa- 
tions of this Agency. Resulting from these surveys were numerous 
recommendations concerning space, filing equipment, records manage- 
ment and records disposition. To the extent these recommendations 
could be implemented in the field, this has occurred. Coordination 
of these recommendations centrally is now in process with tangible 
improvements expected during the next 6 months. 

(2) A records survey was conducted throughout the Commission 
by a private contractor in 1955. The recommendations provided 
have been carefully studied and implemented, where possible, with a 
resultant savings of $108,000 in space, accumulated manpower and in 
replacement value of equipment. Additional savings are expected 
followimg further study and implementation. 


(f) Records disposition 


During the past 6 months, approximately 3,065 cubic feet of 
obsolete records were destroyed and approximately 13,491 cubic feet 
of semiactive records were transferred to GSA Federal records cen- 
ters, thus releasing filing equipment and space for other use at a value 
of $82,047. Not included ia this figure are the manpower savings 
involved in maintaining these records. 


(g) Portable office machine utilization 


An inventory of capitalized equipment in the area of portable office 
computing machines was undertaken. Results of this survey during 
the past 6 months include (1) surplusing of 40 inadequate machines; 
(2) improvements in machine utilization; (3) the development of a 
recommendation for a replacement schedule on a 15-year cycle, to 
provide more efficient machines at an annual cost of approximately 
$12,500. Upon acquisition of these machines, material manpower 
savings and reduced maintenance costs will result. 

(h) Field office organization 

The Commission’s field activities, performed by 570 employees in 
88 cities, were organized under regional managers for administrative 
and housekeeping purposes, effective August 31, 1955. Much better 
direction and control over this segment of operations is being achieved, 


with many of the actions to accomplish this having taken place 
during the past 6 months. 


(i) Central status 


A central status record system has been developed which provides 
for the mechanical recording of all proceedings matters pending 
before the Commission. Plans are now underway to install the 
system, in the Office of the Secretary, on a test basis, covering some 
600 cases now in process in the Bureau of Formal Cases. This system 
will provide a central source in the Commission for obtaining complete. 
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status information, and a mechanical method for promptly and 
periodically determining such data as the total number of cases being 
processed, the number of cases pending in each status category, the 
status of each individual case, to whom or where it is assigned, how 
long it has been in that status, and for providing a basis for appraising 
on a continuous basis the work completed or on hand for each exam- 
iner. With this information, the Commission will be enabled to more 
fully appraise its case workload and the productivity of the examiners 
who process this work. Further, a means of developing work measure- 
ment data, concerning the many processes involved, will be available. 


(j) Administrative issuances 


In addition to a number of significant administrative instructions, 
which were issued by the Managing Director during the period, a 
comprehensive organizational manual is now in draft form and will 
be issued in the near future. The cumulative effect of these issuances 
is to conserve manpower by the avoidance of confusion which occurs 
when information is not readily available, additionally, more adequate 
performance of the work is assured. 


(k) Procedural instructions 


A number of procedural instructions were issued to improve and 
simplify work operations. For example, a revised procedure was 
adopted whereby certain letters acknowledging receipt of security 
notices in finance proceedings were eliminated, thus saving $800 
annually in typing and mail handling activities. 


(1) Workload analyses 


Analyses of the number of case proceedings and examiners available 
for the years 1950, to date was prepared and was used in reappraising 
staffing requirements in relation to existing backlogs. Also, analyses 
of the number of hours spent by examiners in preparing reports in 
certain types of case proceedings were made to determine overall 
averages and to compare production of individual examiners with that 
of the group. An analysis of the production of part-time typists in 
the section of stenography was also made, and their productivity 
compared witb the full-time typists. This information is being used 
in guiding the staffing of the section of stenography. 

(m) Electronic tabulating and computing equipment 

A functional survey of this Commission’s machine tabulation 
installation was completed in February. This survey makes recom- 
mendations for the more intensive utilization of the equipment now 
on hand, and discusses the advanteges and applicability of the modern 
high-speed computers. The mechanical recording and tabulation of 
personnel records, certain fiscal records, time and attendance records, 
preparation of the telephone directory, etc., are now in effect. Addi- 
tional administrative, workload, statistical and program data are now 
in process of being adapted for machine tabulation. Significant addi- 
tional information will result from these latter studies at far less cost 
than would be required if less efficient manual methods were employed. 
(n) Functional survey of transportation statistical activities 

As a result of a functional-management survey of the Commission’s 
statistical operations, centering mainly in the Bureau of Transport 


Economics and Statistics, which was completed in 1955, the following 
81908—56——10 
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implementation of recommendations have been accomplished, many 
of which occurred during 1956: | 

(1) A realignment of o: ization in the Bureau of Transport 
Economics and Statistics along functional lines was accomplished, 
resulting in better coordination and more uniform programming 
of the work. 

(2) A reevaluation of progress on research projects was under- 
taken with a revision of priorities and an elimination of certain 
low priority jobs being effected. This action resulted in a re- 
vitalization of this activity with consequent man-hour savings 
which are being redirected to more urgent statistical work. 

(3) A functional system of scheduling and timing for comple- 
tion of all statistical work, was installed: 

(4) A work reporting system was installed which permits the 
evaluation of individual performance within functional areas. 

(5) A system of issuing the annual statistical compilations in 
looseleaf form was designed which now permits the data to be 
published as soon as it is developed. 

(6) To the extent that machines are available, work which was 
previously compiled manually is now tabulated mechanically. 
This more efficient method of Bt ty the work enabled the staff 
to eliminate a number of lags in the compilations, which when 
completely eliminated, will further permit the staff to be assigned 
to other work. An estimate of 10 man-years is expected to be 
saved in this connection. 

“2. The current status of your manpower utilization program; 
including a statement as to the studies underway and any recommen- 


dations under consideration with an estimate of the potential savings 
related thereto.”’ 

It should be noted that many of the items reported above under 
question No. 1, not only indicate accomplishments already achieved, 
but also describe actions which will be effected at a later date. These 
items are not repeated here. 

As of this date, there are 49 nam management projects, in various 


stages of development, all of which have bearing directly or indirectly 
on manpower utilization. While some of these projects are of limited 
scope, such as the development of a revised procedure, others represent 
major work operations. Included in this latter category, omitting 
projects Seaceibee under question No. 1, are the following: 

a. Functional surveys of two or more major operations such 
as the processing of rate matters, throughout the giveeepatriag or 
a comprehensive appraisal of all mail handling activities. 

b. Functional survey of all boards of Commission employees, 
appraising the effectiveness of existing delegations of authority 
thereto, and reconsidering the appropriateness of organizational 
relationships and assignments. 

c. Preparation of an administrative manual to include all 
central administrative issuances, 

d. Reappraisals of organizational alinements under which the 
Commission conducts its enforcement activities. 

e. Realinement and improvement of existing mechanisms for 
reporting progress of work by organization and function and 
keying a system of work measurement into this program. 
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f. Reappraisal of the system for identifying and controlling the 
isposition of records. 
g. revspeen : comprehensive reports control and forms control 
programs, an 
h. Conducting space and equipment inventories. 

“3. Your pro program to improve manpower utilization dur- 
ing the first 6 months of fiscal year 1957, including such actions as 
strengthening your manpower staff, developing a functional reporting 
system, selecting functions for survey and developing staffing 
standards.” 

As may be observed in our reply to questions Nos. 1 and 2 above, 
this Commission expects to advance its management and manpower 
utilization programs most vigorously during the next 6 months. 

While consideration is being given to increasing the staff having 
cognizance Over manpower management, additional assistance on the 
part of the operating bureaus and offices will also be provided. As 
noted above in paragraph e, under question No. 2, our plans call for 
the realinement and improvement of existing mechanisms for reporting 
progress of work by organization and functions and keying a system 
of work measurement into this program. It is hoped that substantial 
progress on this activity can be achieved. As this system is devel- 
oped, additional guides for selecting functions for survey and the 
development of staffing standards will be made available. 


NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS 


NACA Manpower UTILIZATION AND ContTroL ProGrams Report To 
SUBCOMMITTEE ON MANPOWER UTILIZATION AND DEPARTMENTAL 
PERSONNEL MANAGEMENT OF THE COMMITTEE ON Post OFFICE 
AND Crivin Service, Housr or REPRESENTATIVES 


During the period of January 1 to June 30, 1956, the following pro- 
cedures, which are in conformance with the program of the Subcom- 
mittee on Manpower Utilization, were continued. The utilization of 
manpower and the closely associated functions of program control and 
staffing are under continuous review by top-management officials in 
the headquarters and laboratories of NACA. 

At the Langley Laboratory these functions are reviewed at quarterly 
meetings of the Personnel Board consisting of the Director, Associate 
Director, Chief of Technical Services, Administrative Management 
Officer, and Budget Officer. The Board reviews proposed changes in 
terms of organizational structure and personnel distribution within 
organizational segments, related functions, and gure of related 
positions, together with related workload studies. From such review 
decisions are made as to changes in manpower requirements, personnel 
policies generally, the elimination or consolidation of positions, the 
reallocation of duties among positions, and other methods of improving 
personnel utilization. This Board has the benefit of studies and recom- 


mendations made to it by three personnel committees representing 
each of the Research, Technical Service, and Administrative Service 
Divisions. These committees screen proposed personnel actions 
before they are forwarded for final approval by the Personnel Board. 


Tae ee 
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A similar group exists at the NACA Lewis Flight Propulsion 
Laboratory, Cleveland, Ohio, where the board is known as the “ Per- 
sonnel Utilization Committee’ and meets approximately once a 
month to review and consider the need to establish or abolish positions 
and to adjust manpower allocations in accordance with workloads. 
A review counsel, composed of top-level laboratory officials, meets 
quarterly to review and take action on recommendations for personnel 
action screened by some 10 personnel utilization councils covering 
specialized types of Lewis Laboratory employees. 

The Ames Laboratory follows similar practices, with the Director, 
Associate Director, and their key assistants maintaining close study of 
the distribution of personnel by function and program, and makin 
decisions at top-level where changes in basic Gieeatians of personne 
are required because of changes in research programs and supporting 
services, 

Briefly, the agency is decentralized with extensive management 
authority delegated to the directors of the laboratories. The head- 
quarters staff functions to direct, coordinate, and provide interagency 
haison for the programs conducted in the laboratories. An example 
of the effectiveness of the program can be noted by the fact that the 
NACA headquarters staff constitutes slightly more than 2 percent of 
the total personnel. With such limited headquarters staff there is 
need for concise but adequate information for effective direction of 
research and administrative management. This is accomplished by: 


1, FUNCTIONAL STUDIES 


Economy, close control over programs, and use of personnel are 


required by the pressure for research and the fact that the potential 
workload of research problems exceeds the capacities of available 
personnel and facilities in the NACA’s laboratories. Only the most 
important of the problems and areas of research proposed by the 
aeronautical industry and the military services can be investigated, 
and there remains a backlog which continues to grow as military 
requirements for aircraft continue to advance. As a result, tere is 
steady pressure for NACA to attack still more of the problems en- 
countered and anticipated in the design and development of high 
speed aircraft. This competition among problems awaiting solution 
and the pressure for expedition of current programs and projects 
requires discriminating selection, tight pcundull , and rigorous con- 
trol of research by the Director and his staff in NACA headquarters 
and by the directors and their key assistants in the laboratories. 


Control over work assignments 


Individual research ee and projects are approved only after 
each has been justified. The factors considered are relative import- 
ance, priority, man-years of work required, facilities involved, equip- 
ment required, and similar aspects. These justifications are reviewed 
critically by the directors and associate directors in the respective 
laboratories and by the Director and his staff in NACA headquarters. 
As the fiscal year advances, continuing review discloses deviations 
from estimated schedules and costs, and corresponding adjustments 
are made in funds and “positions” allotted to the several programs. 
Comprehensive, current information on approved research programs 
and projects is maintained and reported in terms of status of comple-. 
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tion and achievement, accruing costs, and the like through project 
records and through the NACA’s management control information 
system (MCIS). These records and reports are under continual re- 
view by laboratory research management and the headquarters 
specialists in terms of status and progress of work, delays, and with 
reference to the fullest utilization of the research and supporting 
personnel. Adjustments are made where warranted in terms of the 
greater need and importance of other work or more emphasis upon 
problems not progressing as rapidly as desired or expected. 

Comparable job orders to the Technical Service divisions are 
screened for importance and priority in relation to the research con- 
cerned, and are centrally approved, scheduled, and controlled through 
current-information records and constant analysis of status of work, 
delays, and the like. Ren 
Control over funetions through continuous review 

Functions, staffing, and workload are under continuous study by the 
directors of the laboratories and their chief assistants. One of the 
chief tools in such review is the NACA Organizational Manual which 
contains organization charts, functional statements, and position- 
complement charts. The organization charts and functional state- 
ments are kept current by revisions each quarter to reflect changes 
approved during such interval. Such changes are brought to the 
attention of the organization personnel as they are studied and ap- 
proved, and the entire chart is checked for accuracy at these quarterly 
revisions. The position-complement charts are prepared to reflect 
the actual staffing as of the last day of March, June, September, and 
December of each year. These charts list for the respective unit of 
organization, the number. of positions by class, the NACA class code 
identifying the applicable description of work for the class, the Civil 
Service Commission’s code and grade, and the annual salary cost for 
such “line” item. The position complement charts provide informa- 
tion which is not available in any other way and through no other 
source. Other “‘summary totals” of personnel are prepared at monthly 
and more frequent intervals to meet external reporting requirements. 

These reports are used by laboratory officials in conjunction with 
their frequent management reviews and are studied and consulted 
by the NACA headquarters staff concerned. Changes in organization 
are made as warranted by changes in workloads and research emphasis. 


2. MANPOWER ACCOUNTING, CONTROL, AND UTILIZATION 


As indicated above, there is continuous review and control over 
personnel staffing and utilization to assure the fullest use of every 
research scientist, specialized technician, skilled craftsman, and other 
classes of employees. Although requests for additional personnel, 
filling of vacancies or promotions are generated by the line super- 
visors, the organization in NACA Headquarters and all laboratories 
provides for top-level review and approval of all such requests and 
recommendations before they are effected. The practices followed 
are described below: 


Manpower allotment by laboratory management 


The utilization and allocation of personnel to respective programs 
and functions is the subject of continuous review and determination 
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by top executives of the NACA laboratories. The directors, associate 
directors and their chief assistants review the respective laboratory 
programs and determine the required nnel by function, usu- 
ally several times during the —_ Subsequent monetary controls 
are exercised by the budget officers and by the frequent review of 
actual staffing and workload by top-management officers of the 
laboratories. The NACA uses the Standard Form 52: Request for 
Personnel Action, which requires approval through supervisory 
channels up through the division chief, and then approvals by the 
—— officer and review by the appropriate management committees 
or officers. 


Policy on vacancies 


Vacated positions are considered as “abolished.” The justification 
to fill a vacant position is treated the same as a request for a new 
osition. Both are reviewed by top-level authorities in terms of needs 
or personnel in other work, availability of others who can absorb the 
duties of the former positions, ete.. The requirement of such approvals 
by laboratory top executives assure that the decisions are made by 
those fully aware of the overall laboratory program, workloads, 
emphasis, and needs. 
Utilization 

Line supervisors in all categories of work are kept alert to personnel 
utilization. They are urged to reexamine their workloads, to seek 
methods for using machines or tools to accommodate greater work- 
loads without increasing personnel, to develop staffing standards 
based on experience pe. the more specific characteristics of their 
respective types of work, to correct unequal workloads by reassign- 
ment of personnel to points of high effort, and to develop individual 


employees through broadened assignments and more diversified 
experiences. 


3. ADMINISTRATIVE REVIEW PROGRAM 


In addition to the foregoing, the NACA has initiated a management 
improvement program which, utilizing the current staffs, makes 
periodic audits of methods, procedures, records, and other aspects of 
work involved in its personnel, budget and fiscal, procurement and 
supply, and related administrative services. Such reviews are made 
to assure that requirements of law, regulations, and directives of 
governmentwide effect are being met, and also to review the essen- 
tiality of particular functions, methods, and procedures with the view 
to work simplification and elimination of unessential functions or 
operations. 

It is through these programs that NACA is continuing its surveil- 
lance over manpower and achieving greater utilization of its personnel. 
In addition, as indicated above, NACA is constantly improving its 


procedures, methods, and techniques of operation thereby realizing 
greater returns for the money expended. 
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NATIONAL LABOR RELATIONS BOARD 


SpeciaL MANPOWER UTILIZATION Report For House SuscoMMITTEE 
on MANPOWER UTILIZATION 


INTRODUCTION 


As we pointed out to the committee in our initial report of Novem- 
ber 24, 1955, this agency is unifunctional in nature. Its basic program 
is the processing of cases filed with us under the LMRA of 1947. 

Our management efforts then, of necessity, relate to case handling 
efforts with manpower requirements without regard to essentiality of 
programs in the conventional sense. To do our job properly, we must 
at all times review case flow and manpower utilization throughout 
the agency. We are continually running staffing standards studies 
See the results to current case flow estimates and manpower 
needs, 

The projects and studies reported to you herein reflect these under- 
lying facts of agency operation and should be considered in that light. 


1, Summary of results 


(a) Staff reductions according to the budget and manpower require- 
ments plan ran from 1,134 as of August 1, 1955, to 1,104 as of May 
31, 1956. However, our total as of June 30 will show a temporary 
increase because of summer help hiring consisting of approximately 
12 student aides and 6 replacement stenographers or typists to keep 
our steno pool at optimum during the vacation period. 

(6) Redelegation of the authority to issue complaints at regional 
office level without prior Washington headquarters clearance was ac- 
complished during this period. This action eliminates a burdensome 
screening and clearance operation at headquarters, thus freeing staff 
required for regular duties. 

(c) The resumption of policy communications to regional offices on 
a regularized basis is eliminating the need for special regional office 
analysis memos requesting authorizations to proceed except in novel 
or unusually eomplex situations. 


2. Current status of manpower utilization program 

(a) The trial examiner (hearing examiner) staffing standards and 
productivity study is completed as far as the data gathering stage. 
Analysis of data and subsequent evaluations are in process now. We 
hope to wind up with more exact and realistic appraisals of manpower 
utilization in this area than has been the case athearanty This area 
was reported to you as functional area No. 2 in our initial report. 

(6) The General Counsel’s Task Force Committee has completed its 
study of case handling policies, practices, and procedures in field 
offices. Its confidential report was submitted and is under considera- 
tion at this time. 

(c) Field area work conferences have been meeting for the past 
several weeks to discuss, review and recommend on current field 
operational and administrative problems. Included in these agendas 
are the recommendations of the task force committee referred to above. 
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(d) A revision of the case handling sections of the NLRB Manual is 
being concurrently undertaken with reference to any accepted changes 
in policies and procedures resulting from projects (6) and (e). 

(e) A staffing standards study is in the planning stages and will 
cover all the activities reported to you as functional areas 1 and 4. 
This study when completed will bring our 1949 data up to date and go 
beyond it in detailed coverage of agency activities. The planning 
work is being handled by management and statistics staffs. 

(f) A simplification of agency statistical data and reports is under- 
way to provide truer pending and time elapsed data on case flow by 
stage of processing. The study includes all statistical reporting setups 
throughout the agency’s organizational units and is being undertaken 
by a joint working group from budget, statistics and management. 

(g) A trial examiner committee has been requested by the Board to 
review the varieties of remedial notices issued with a view to estab- 
lishing standard patterns thereby reducing the time and manpower 
required to prepare the tailormade notices now being used. This 
study affects operations in functional areas 2 and 3. 

(hk) The General Counsel has instituted on an experimental basis in 
several field offices what is known as the field agent approach to case 
handling. Basically this approach means the use of one man to handle 
a case through the investigatory stages to actual trial before a trial 
examiner and possibly beyond, if enforcement work is required. It 
differs in that respect from the regular practice of assigning the 
investigation to a field examiner and the subsequent activity work to 
a field attorney and could represent a savings in manpower by the 
elimination of a certain amount of duplication of effort in trial prepara- 
tion. This experiment affects operations primarily in functional 
area 1. 

(t) A review of regional office and headquarters allotment control 
procedure has been started by the management staff with the view of 
streamlining and simplifying the procedures involved and manpower 
required as well as providing better controls. This study affects 
operations in functional area 1. 


3. Program for fiscal 1957 


(a) A staffing standard study is proposed to cover the activities of 
legal assistants to Board iaimiets. his affects operations in func- 
tional area 3 and will be planned by the management, budget, and 
statistic staffs. 

(b) A review is planned of the operations and manpower require- 
ments for processing appeals in charge cases and requests for i: in 
all handled by the General Counsel’s area No. 1 and will be handled by 
a member of the General Counsel’s staff primarily. 

(c) A work conference for field administrative staff is being planned 
for late in the fiscal year to cover all operational problems and 
recommendations for improving manpower utilization in this area. 

(d) The management staff’s field office survey program will cover 
the San Francisco and Los Angeles regional offices during the first 6 
months of fiscal year 1957. 
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OFFICE OF DEFENSE MOBILIZATION 


JuLy 6, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization 
and Departmental Personnel, 
House Office Building, Washington 25, D. C. 


Dear Mr. Davis: The special report on the Office of Defense 
Mobilization’s manpower utilization program requested in your letter 
of May 17, 1956, follows: 

During the period of January 1 through June 30, 1956, this Office 
continued its efforts to improve manpower utilization throughout the 
agency. The primary objective of this Office’s program has been to 
hold new hirings to the minimum, to reassign personnel currently on 
its rolls to new positions created as a result of changes in program 
emphasis, to review and cancel positions vacated whenever possible, 
and to effect organizational changes designed to achieve more effective 
management. 

As a result of maintaining a tight control over new hirings and 
authorizing recruitment only when the qualification requirements of 
a position were such that no person currently on the rolls was qualified 
or available for reassignment, the total number of employees on the 
rolls has been reduced. As of August 30, 1955, the total number of 
full-time paid employees was 244; by January 1, 1956, this number 
was reduced to 240, and as of June 30, 1956, this number was reduced 
to 232. 

A number of organizational changes have been effected during this 
period. The plans and readiness area has been reorganized and 
certain functions closely allied to the functions of other staff units 
and program areas have been transferred. The production area and 
the materials area have been merged and the consolidated functions 
have been realined in such a way as to provide for more effective 
management. The progress evaluation staff has been transferred 
from the plans and readiness area. This small staff now reports to 
the Director of ODM and is responsible for evaluating and reporting 
to the Director on the current status of programs and activities being 
carried on by other departments and agencies under delegations made 
by this Office. 

As of June 30, 1956, this Office has surveyed all of its program areas 
and larger staff units. Since each of the remaining staff units employ 
only 2 to 5 persons, it has been possible to maintain a continuing re- 
view of ther operations without conducting a more formal survey. 
The tight manpower control that has been maintained by this Office 
during the past year will be continued during fiscal year 1957; how- 
ever, due to the small size of the agency large manpower savings are 
not possible. 

During fiscal year 1957, this Office intends to continue and improve 
its present manpower utilization program. Arrangements are being 
made to devote more staff time to management improvement during 
the coming year; however, it would not be economically feasible to 
increase the manpower management staff because of relatively small 
number of employees in the agency. 
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On the whole, the policy development, planning and program co- 
ordinating functions of this Office are not susceptible to the develo 
ment of a work measurement reporting system and staffing ee 
The workloads of the few activities that can be measured quantita- 
tively are under constant surveillance and are used as the basis for 
making periodic adjustments in manpower ceilings. This Office also 
plans to continue conducting management surveys of its program 
areas and staff units during the coming year. 

We appreciate your interest in our manpower utilization and man- 


agement program and the progress that we have made during the last 
fiscal year. 


Sincerely yours, 
Artuur S. FLEMMING, 
Director. 


RAILROAD RETIREMENT BOARD 


Manpower Report 


1, Department or agency: Railroad Retirement Board. 

2. Date of report: For the period January 1, 1956, through June 
30, 1956. 

3. Approximate number of employees on August 31, 1955: 2,292. 

4. Number of employees as of June 30, 1956 (Rept. on SF-113 
as of May 31, 1956): 2,185. 

5. Brief résumé of results achieved and actions initiated during the 
period January 1, 1956, through June 30, 1956. 

A. Restrictions on filling positions: Controls have been further 
strengthened by requiring the head of each bureau, office, or region 
to personally approve each proposed personnel action and to keep a 
record that will reflect such action. 

B. Integrated disbursing—checkwriting: A pilot installation of 
integrated disbursing and checkwriting operations for unemploy- 
ment and sickness insurance payments in our Chicago regional office 
showed that it is feasible to write checks as a combined operation 
of that regional office and the disbursements division of our fiscal 
office. We have requested the Treas Department to make the 
arrangement a permanent one for our Chicago regional office. Al- 
though approval to continue this operation has not yet been received, 
we estimate that savings resulting from this operation during the 
period January 1, 1956, through June 30, 1956, amount to approxi- 
mately $7,000. Installation of integrated accounting and disbursing 
functions in the remaining six regional offices will be deferred pending 
imminent development of more advanced t of equipment. 

C. Other results achieved: The administrative costs for the fiscal 
year ended June 30, 1956, were substantially lower than our original 
estimate. This savings is attributed to the fact that our operations 
are under constant scrutiny for increased efficiency and economy. 

D. Task force study group established: A task force study group 
has been established to study the Board’s administrative program and 
operations problems, including the issues of delegation, decentraliza- 
tion, and relationships between field and headquarters offices. This 
group, which supplements our regular manpower management staff, 
has initiated studies in the following areas: 
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1. Delegations of authority to heads of bureaus and offices 
and powers reserved to the Board. 

2. Administrative organization now in use in other Govern- 
ment agencies and in industrial and business concerns. 

3. Supervisory training and morale to determine the need for 
executive training and of a program to meet this need. 

4. Electronic data processing equipment and its possible ap- 
plication to Board operations. In this connection, the present 
methods of computing benefits under the Railroad Retirement 
Act are being surveyed to determine whether electronic equipment 
would be applicable to this phase of the Board’s operations. 

5. The field organization outside the Board’s regional offices. 

6. Personnel policies and practices and labor-management 
relations within the Board. 

On the basis of its studies, the task force study group wil! make 
suitable recommendations to the Board. However,. it is expected 
that the group’s work will not be completed for approximately 2 

ears. 

. E. Internal audit: A comprehensive internal functional audit 
system is being developed for installation. 

F. Study of functional report system: A study of our functional 
report system has been initiated. The primary purpose of this study 
is to determine whether the present system adequately reflects the 
activities and comparative performance of the various organization 
units. Other factors, such as methods of compiling data, man-hours 
required for preparation, number of copies, and uses made of the 
reports, will be analyzed to determine whether any of them may be 
discontinued, simplified, or consolidated. 





THE RENEGOTIATION BOARD 


JuLY 3, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization 
and Departmental Personnel Management, 
House of Representatives, 
Washington, D. C. 

Dear Mr. Davis: This will acknowledge your letter of May 17, 
1956, requesting that the Renegotiation Board furnish certain man- 
power utilization information for inclusion in the June 30 report of 
the Subcommittee on Manpower Utilization and Departmental 
Personnel Management. , ee) 

During the period January 1 to June 30, 1956, the Renegotiation 
Board reduced personnel from 480 to 466. This reduction, which for 
the most part was effected in our four regional boards, was the result 
of a continuous management improvement program conducted by the 
Board. We are continually evaluating our procedures and working 
efficiency in terms of our case workload in order to achieve maximum 
effectiveness with a minimum of clerical and  prpercy © personnel. 
A critical analysis was made during this period of both headquarters 


and regional board operating practices and several recommendations 
were adopted which improved our operations and, at the same time, 
resulted in a manpower reduction. 
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Since the extension of and certain amendments to the Renegotiation 
Act of 1951 are currently before the Congress, the Board will not be in 
a position to conduct any further manpower utilization studies until 
such time as these amendments become law and their effect upon our 
operations can be fully determined. You may be assured that we will 
continue our present policy of sound management studies and practices 
in order to achieve maximum efficiency with greater utilization of 
manpower, 

Sincerely yours, 
Tuomas CoG@EsHELL, Chairman. 


SECURITIES AND EXCHANGE COMMISSION 
REPORT ON MANPOWER UTILIZATION 


(Prepared by the Office of Executive Director in response to letter 
dated May 17, 1956, from Hon. James C. Davis, Subcommittee on 
Manpower Utilization and Departmental Personnel Management) 


The volume of economic activity in the United States during the 
fiscal year ended June 30, 1956, exceeded that of any previous year, 
and there is every indication that this volume will continue at its 
present high level. This has resulted in a significant increase in the 
workload of the Commission. For example, the amount of public 
financing undertaken during the past fiscal year exceeded that of any 
year in the Commission’s history—nearly $13 billion in 1956 compared 
to $11 billion in 1955 and less than $7 billion a year in the immediately 
preceding postwar period. 

The amount of trading in corporate securities also has grown 
tremendously. In the calendar year 1935 the market value and 
volume of all shares traded on the national securities exchanges 
amounted to $15.3 billion and 600 million shares. These figures 
decreased to $11.4 billion and 460 million shares in 1939. In contrast 
with these statistics is the trend during the past few years. In 1953 
the market value and volume of shares traded on exchanges was 
$16.6 billion and 630 million shares; in 1954, $28.1 billion and 990 
million shares; in 1955, $37.9 billion and 1.2 billion shares; and during 
the first 3 months of 1956, $9.3 billion and 292 million shares. 

The number of registered broker-dealers also has increased signifi- 
cantly. From 3,954 as of June 30, 1951, this figure increased to 4,132 
as of June 30, 1954, and to 4,560 as of May 31, 1956. On the basis of 
current economic conditions it is estimated that in excess of 4,700 
broker-dealers will be registered on June 30, 1957. 

Funds appropriated by the Congress for fiscal 1957 ' will permit an 
average employment of 794 as compared to an average employment 
of 717 for fiscal 1956. The Commission considers the employment 
permitted by its 1957 appropriation to be the minimum required for 
the maintenance of effective standards under the Federal securities 
laws for the protection of the investing public and for the detection, 
prevention, and prosecution of fraud in the national securities markets. 

1 Approximately 31 percent of the oe for fiscal 1957 will be offset by registration and other fees 


to be collected by the Commission. These fees, which will amount to approximately $1,805,200, will be 
deposited into the Treasury. 
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The Commission operates under a long-established policy of 
continuing review of its organization and functions in order that its 
responsibilities for the protection of investors may be discharged as 
efficiently and economically as possible, and without imposing un- 
necessary burdens upon those subject to its jurisdiction. During 
the period January 1 through June 30, 1956, the Commission, upon 
the recommendation of the executive Director, approved the following 
realinement of functions and personnel: 

1. The Division of Corporate Regulation formerly had three 
operating units, two of which handled the Division’s work under the 
Publie Utility Holding Company Act of 1935. This work is now in 
one Branch of Publie Utility Regulation. The other operating unit, 
the Branch of Investment Companies, will continue to handle the 
Division’s work under the Investment Company Act of 1940. 

The newly created Office of Chief Counsel will be responsible for 
legal advice to the Division as well as for the Division’s work under 
chapter X of the Bankruptcy Act. 

An Office of Special Studies and Administration wes created to 
replace the Branch of Special Studies, thus concentrating in one 
branch the general analytical, financial, economic and administrative 
functions of the Division. 

This realinement of functions and personnel became effective June 1, 
1956. 

2. The Division of Administrative Management formerly consisted 
of the Branches of Personnel, Budget and Finance, Records, and 
Service. Effective June 1, 1956, the two latter branches were com- 
bined into one Branch of Records and Service. 

3. A study of the Commission’s broker-dealer inspection program 
in the Fort Worth region indicated the need for additional personnel to 
reduce the backlog of new broker-dealer firms which had not been 
inspected for several years. Two employees were detailed from 
another regional office and the home office on a temporary basis to 
assist in this program, and 63 inspections were made in January and 
February 1956. On the basis of (a) the violations disclosed by those 
inspections, and (6) the substantial increase in the number of broker- 
dealer firms in the region, the Commission approved the establishment 
of an additional securities investigator position in the Fort Worth 
regional office in fiscal 1957. 

4. A study of the Commission’s broker-dealer inspection program 
in the Atlanta region revealed a problem similar to that found in the 
Fort Worth region. Two employees were temporarily detailed to the 
Atlanta regional office, and 31 inspections were made during the 
period April 10 through June 16, 1956. Because of the increase in 
the number of broker-dealer firms and the increase in fraud investiga- 
tion work, the Commission approved the establishment of an addi- 
tional securities investigator position in fiscal 1957. 

5. On April 11, 1956, announcement was made of the appointment 
of an attorney-in-charge of the Salt Lake City branch office of the 
Denver regional office, effective April 23, 1956. Announcement was 
also made of a proposal to assign an additional attorney and two 
securities investigators to the Salt Lake City branch office because of 
the increased financing and securities activity in the Salt Lake City 
area, and to reduce the necessity, which had previously occurred, for 
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sending personnel to Salt. Lake City on temporary duty in order to 
meet the requirements in the area. 

6. On June 14, 1956, announcement was made of the removal of the 
New York regional office to new quarters effective July 2, 1956. The 
move was necessitated by the inadequacy of the space occupied, and 
by a contemplated increase in the personnel of that office from 102 
to 112. Most of the increase in personnel has been allocated to aug- 
ment the enforcement staff. With new and more efficient quarters, 
and additional personnel, the New York regional office expects to 
increase its broker-dealer inspection work and its general investigations 
of securities violations in keeping with the program of the Commission 
to strengthen its enforcement activities. The completion of this 
phase of the study of the New York regional office represents an 
important step forward in the more efficient utilization of personnel. 

7. The Division of Corporation Finance formerly had 12 separate 
sections handling the Division’s examining work under the statutes 
with which it is concerned. This work will now be concentrated in 
six branches. 

A newly created Branch of Small Issues will be responsible for the 
overall direction, coordination, and administration of the work per- 
formed by the Commission’s regional offices incident to regulation A 
under the Securities Act of 1933. 

A Branch of Administrative Proceedings and Investigation was 
created to conduct stop-order proceedings and formal investigations, 
thus concentrating in one branch the work formerly performed by the 
examining sections. 

As of June 30, 1956, studies of the following organizational units 
were in progress, under the direction of the Executive Director: 

1. New York regional office 
2. Division of Trading and Exchanges 

Since the Commission’s appropriation for fiscal 1957 represents 
minimum requirements, it is expected that no monetary savings, in 
context of unexpended appropriations, will be realized from these 
studies. Rather, realinement of functions and personnel will be 
designed for ne pernons of providing within the means at the Com- 
mission’s disposal more aggressive and effective enforcement of the 
Federal securities laws. 

The Commission’s self-evaluation program will continue under the 
direction of the Executive Director. 

Effective July 16, 1956, a management analyst will be assigned to 
the Office of the Executive Director for approximately 6 months. 
The management analyst will devote full time to matters such as the 
installation and operation of a time charge system and the design and 
installation of improved management reports. It is expected that the 
time charge system will contribute much toward the development of 
improved staffing standards. 

The Commission constantly reviews its rules and forms for the 
purpose of making such revisions and clarifications as are necessary 
and appropriate to keep pace with changing practices and new develop- 
ments. During the past fiscal year ip ie ee gave particular 
attention to clarifying and simplifying many existing rules and forms. 
A primary objective is to eliminate duplication and to encourage 
conciseness without the sacrifice of any eotagvarde necessary for the 
protection of investors. The Commission will continue to emphasize 
this program during fiscal 1957. 
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SELECTIVE SERVICE SYSTEM 


JuLy 6, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization and Depart- 
mental Personnel Management of the Committee on Post Office 
and Civil Service, House of Representatives. 


Dear Mr. Cuarrman: The following report is submitted as re- 
quested by your letter of May 17, 1956, relative to manpower utiliza- 
tion in the Selective Service System since January 1, 1956, to June 
30, 1956, and planned from July 1, 1956, to January 1, 1957. 

The Selective Service System is unique in Government in its use of 
over 42,000 uncompensated officials consisting of local board and 
appeal board members, members of advisory boards and Government 
appeal agents. The System is further distinguished by its very 
extensive use in part-time employees. The average of the first 11 
months of fiscal year 1956 was a total of 7,186 employees; 1,722 of 
these were on a part-time basis. Their part-time employment was 
equivalent of 826 full-time positions. By law, normally there is at 
least one local board in each county. With people employed in over 
4,200 different places, the only method which will permit flexibility 
of employment at many locations is the use of part-time employment. 

On January 1, 1956, the System had 6,957 employees in the con- 
tinental United States, and 205 overseas. These figures include mil- 
itary personnel. On May 31, 1956, the latest figures that are avail- 
able, there were 6,969 emplovees in the continental United States and 
206 overseas. This is an increase of 13 for this period of time. 
However, it is 245 under the estimated objective for June 30, 1956, 
which was 7,221 for the continental United States and 199 overseas. 

In order to maintain personnel under the planned estimate, this 
headquarters has continued its strict hiring policy, in that no position 
at national headquarters since September 1, 1955, has been added 
without the specific approval of the Director of Selective Service. 
No position in the States or Territories below the grade of 7 is filled 
without the approval of the State director, and no positions of grade 7 
and above are authorized, except upon approval of the National 
Director. 

The Selective Service System, by law, is required through its local 
boards, appeal boards and advisory boards, to carry on the functions 
of registration, examination, classification, selection, assignment, 
delivery for induction, and maintenance of records of persons regis- 
tered under the law, together with any other duties that may be 
assigned it within the meaning of the law. In order to determine 
the cost of handling of these functions, surveys have been underway 
to establish the cost of each function, and how more effective opera- 
tion can be achieved. The information secured by these surveys so 
far has been furnished to your committee and operationally is in the 
hands of the State directors and the National Director for use in 
planning for utilization of personnel. 

The slight rise in employment late in fiscal year 1956, and the con- 
templated increase in fiscal year 1957 (88 positions) is caused by the 


additional workload placed on selective service by the enactment on 
August 9, 1955, of the Armed Forces Reserve Act of 1955 (Public 
Law 305). This act gave the Director of Selective Service the func- 
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tion of maintaining records and classification of the Standby Reservists. 
These records must be kept in a state of readiness for utilization by 
the Armed Forces. Until July 1 of this year the preliminary work of 
issuing regulations and establishing inistrative procedure has 
been in progress. This procedure established, the Army, on July 1, 
1956, started the screening of 500,000 reservists into the Standby 
Reserve, and it is anticipated that by December 31, 1957, 830,000 
reservists from all services will have been screened from the Ready 
Reserve into the Standby Reserve. After December 31, 1957, there 
will be a constant flow in and out of the Standby Reserve. These 
registrants who are in the Standby Reserve must be classified as to 
their availability for call into the Armed Forces in the event of an 
emergency. This places on the System an additional classification 
procedure and record maintenance over and above 17 million regis- 
trants already registered and the 1 million new registrants coming of 
age each year. 

In order to make a further survey on the accomplishment and work- 
load of the System, it is planned to bring the System’s exhaustive 
1 percent sample survey of April 30, 1953, up to date, budget permit- 
ting. This survey will give additional information regarding the work 
load of the current operation. 

The System, through its utilization full and part-time personnel, 
has been able to fluctuate personnel according to needs of given areas 
to maintain 4,205 local boards, appeal boards, the advisory boards to 
give geographic coverage and to accomplish the classification and 

rocessing of registrants, and in the administration of the 56 State 
eadqunreers and the national headquarters. It is therefore felt that 
the organizational structure of the Selective Service System is being 
held to a minimum, and it is striving to function as efficiently as pos- 
sible adding only personnel that are needed to accept the additional 
workload which has been placed upon it by previously enacted legis- 
lation, the processing of Standby Reservists, which is a vital part of 
our defense plan. 

Sincerely yours, 
Lewis B. Hersuey, 
Director. 


SMALL BUSINESS ADMINISTRATION 


Jury 5, 1956. 
Hon. James C. Davis, 
Chairman, Subcommittee on Manpower Utilization and Depart- 
mental Personnel Management of the Committee on Post Office 
and Civil Service, House of Representatives, Washington 25, D.C. 

Dear ConaressMANn Davis: This will reply to your letter dated 
May 17, 1956, which requested a report by July 6 on the subject of 
manpower utilization and our actions to improve the effective use of 
our personnel. 

In spite of a tremendous increase in all of our activities and services 
to the small business public, we have managed to accomplish these 
increases in operations with only 61 additional employees over the 
number on the rolls as of January 1, 1956. At that time we had 760 
employees, which included 33 working on disasters which occurred 
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in December. As of June 30, we had 821, including 22 working on 
recent disasters. In addition, there has been a continuing diversion 
of staff to meet the demands on the agency in participating in the 
Office of Defense Mobilization’s Government relocation and con- 
tinuity program, the cost of which must be borne by each participating 
agency. At the present time, we have 2 employees assigned to this 
work on a full-time basis, and others as follows: 3 employees, 50 to 
75 percent of full-time; 2 employees, 25 percent of full-time; 88, 10 
percent of full-time; and 12, 5 percent of full-time. 

Our budget request for fiscal year 1957, which was approved by the 
Bureau of the Budget and enacted by the Congress (Public Law 604 
dated June 20, 1956, Department of Commerce and Related Agencies 
Appropriation Act for fiscal year 1957) allows us an average of 893 
employees for the coming year. This total includes 85 employees 
fully engaged in the servicing of disaster loans made prior to July 1, 
1956 (57 professional and 28 clerical). Increases in the financial 
assistance activities have also necessitated an increase in the field 
legal staff, from 12 attorneys now on the rolls to 25 in fiscal year 1957. 

e are attaching an analysis of our loan application program, which 
will explain the increase of 45 technical personnel, and 28 clerical 
personnel, to handle the still-increasing volume of loan applications. 

The extension of the joint set-aside activity in our procurement 
program to several of the larger nonmilitary Goverament agencies 
(GSA, Veterans’ Administration, Agriculture Department, Interior 
Department), and increased workload in other phases of the procure- 
ment and technical assistance programs, have also made it necessary 
to increase field offices’ staffs. The budget figure for the next year 
shows an increase of 78 to 100 professional people for this work, and 
11 clerical assistants. 

Also included in the total of 893 employees will be professional and 
clerical staff to man branch offices to be established about August 15, 
1956, in Hawaii, Alaska, and Puerto Rico, which offices were author- 
ized in our enabling legislation by the 1955 amendment, but which 
have not thus far been established. due to lack of funds. 

A comprehensive work measurements sytem had been installed 

rior to January 1, 1956, on a pilot basis. From the experience gained 
in the relatively few months of its operation in 1955, certain revisions 
were found desirable and were put into effect during the period of this 
report; additional revisions have been found necessary and a thor- 
oughly overhauled system Far into effect for fiscal year 1957. The 
reports obtained from the field offices under this system are carefully 
analyzed by the program, Controller, and management offices in 
Washington, and they have been of genuine value in the administra- 
tion of programs, the development and control of the budget, the allo- 
cation of personnel, and similar familiar management considerations. 
We will continue to gain experience with the system and will watch 
carefully for its adaptability to changing circumstances. You will 
realize that the work measurement system is a part of the agency’s 
administrative burden, and as such, should be continued only as its 
necessity is demonstrated; at this time, however, we are not aware of 
any probability that it may be discontinued in the ensuing fiscal year. 

As I mentioned in my letter of December 21, 1955, we had conducted 
a comprehensive survey of the Atlanta regional office, wherein we were 
able to take certain corrective actions which served only to reduce ac- 
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cumulating backlog and to make that office more capable of processin 
a steadily increasing amount of work. Since then, we have made suc 
surveys in a number of other field offices, and the results have been 
just about the same in that we found the offices well managed, though 
we did make some improvement in the utilization of personnel through 
simplification of procedures and educational efforts which overcame 
misunderstandings of directive requirements. In several instances, 
the surveys revealed a shortage of clerical staff, and if recommended 
increases could be allowed, an ap mani utilization of higher-grade 
technical staff would result. In these instances we of course made 
provision for the additions. 

During the period from January 1—June 30, 1956, I established two 
committees to analyze and make recommendations to simplify our 
lending procedures. The first of these was a committee composed of 
management, legal and financial specialists within our own organization. 
This committee has made various recommendations to me as it has 
progressed; most of these recommendations have been approved and 

laced in effect, eliminating duplication and outmoded procedure. 
The committee is still working on this project, and I expect its work to 
be completed in the near future. The other committee is composed of 
three bankers, who are making a ee with a view to making recom- 
mendations for simplifying and speeding up the administration and 


liquidation of loans, including the maintenance and followup of rec- 
ords used in these processes. I expect the results obtained from the 
work of these two committees will aid materially in the adoption of 
streamlined P 


rocedures in our lending program. 

Other studies have been made as a part of our continuing manage- 
ment program. Among other achievements in the 6 months’ period 
has been the combining of our four internal manuals on the procure- 
ment and technical assistance programs. This consolidation not only 
reduced the volume of written material (from 275 pages to 116), but 
simplified and clarified the procedures and methods to be used in 
carrying out the procurement and technical assistance operations. 
Another example is the progress that has been made in further dele- 
gating authority from the Washington office to the field offices. For 
instance, in the making of our very small loans (limited loan participa- 
tion plan), we have given additional authority to the field, including a 
delegation to certain branch office managers as well as regional direc- 
tors. These delegations, of course, serve tos up the loan process- 
ing and to give better service to the public. e have also established 
a comprehensive internal training program for loan examiners and 
industrial specialists, to provide newly appointed nnel with a 
thorough knowledge of our technical programs. This training will 
permit these personnel to more quickly assume full responsibilities and 
thereby relieve our already heavily burdened staff. 

Such studies and surveys as mentioned above have enabled us to 
increase the productivity of our present staff and to reduce the number 
of additional employees required to carry out our continually in- 
creasing activities in both the lending and procurement and technical 
assistance programs. 
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We hope that the above highlights will satisfy 


concise re 
are d ‘ 


rt. 


Sincerely yours, 


Attachment. 


f — request for a 
We shall be happy to furnish further details if they 


WenDELL B. Barnzs, 
Administrator. 


Cuart I.—Number of loan cpa AY pe total, fiscal year 1955, fiscal year 



















































































Fiscal Fiscal year Fiscal year | Fiscal year 
1958 1956 1955 1958. 
PO i iii 351 283 || January.............. 204 541 
I cessisiniicinpstiaaninl 410 401 || February...........-- 268 734 
September...........- 611 1, 542 |} Mareh................ 386 819 
October. ............- 486 840 || April..........-...... 252 622 
November............ 559 2 6. eee 263 651 
December............ 432 6 i} Fame. . 2.5.25... 336 642 
1 Preliminary figure. 
Cuart II.—Number of loan applications received, business, fiscal year 1955, fiscal 
year 1956 
Fiscal year | Fiscal year Fiscal year | Fiscal year 
1955 1956 1955 1956 
ps Sees eee cae 296 205 || January .............. 204 267 
po eS ed 355 273 || February............. 224 391 
September............ 353 280 |} March..............-. 319 505 
ahedkintarceacdan 286 , 3 OF) . CRA eee 230 419 
November............ 246 248 BT. ccometnouddbage 245 482 
December............ 283 2272 || Jume.. .....-...-..... 277 1§12 
1 Preliminary figure. 
Cuart III.—Number of loan applications received, disaster, fiscal year 19565, fiscal 
year 1956 
Fiscal year “ia Piseal year | Fiscal year 
1955 1 1955 1956 
CEE ciicidadsenruadicimnices 55 78 || January.............. 274 
August... .........00. 55 128 |} February............. 44 343 
Se I catenqenecy 258 1, 262 |} March_............... 67 314 
Octode?.. .<..ccs..020- 200 ee We Bh cn atntanaciens 22 203 
November............ 313 355 DP kcibdidiesadidee 18 169 
December...........- 149 SE TE WENN <: nigh dictibicrinind tines 59 1130 
1 Preliminary figure. 


Hon. Jamgs C. 


1. From January 


SMITHSONIAN INSTITUTION 


Davis, 


JuLy 6, 1956. 


Chairman, Subcommittee on Manpower Utilization, 
Congress of the United States, 
Washington 25, D. C. 
Dear Mr. Davis: We are pleased to submit the following report 
on the Smithsonian Institution’s manpower utilization program. 


1 to June 30, 1956, we have, in conjunction with 


the subcommittee’s program, continued to follow our long-established 
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manpower utilization program which demands the maximum of 
effectiveness and economy in all operations. In our management 
review, we have established staffing standards for the professional 
work in our largest bureau, the United States National Museum. 
New promotion standards have been established for detailed analysis 
of professional qualifications requirements to insure the application 
to the work of the highest professional skills obtainable. A significant 
feature of these new standards requires justification of the position’s 
be and grade level before any placement or promotion action is 
taken. 

A management and organizational study revealed the need for 
more effective control over the mail, messenger, and shipping ac- 
tivities, each of which was located in a different organizational unit. 
All work and personnel of these activities were consolidated into one 
organizational component of the Registrar’s office. This is increasing 
the versatility of the employees involved, rendering their services 
to the agency much more valuable than previously, and at the same 
time enhancing their qualifications toward more responsible work. 
The consolidation also centralized the supervisory responsibility for 
this work in one supervisor whereas under the old organizational 
setup three supervisors were required to devote some time to the 
coordination and control of the work. Since the new system has 
operated only a short time, figures on savings are not yet available. 

During the first 6 months of 1956 five awards were made under the 
Smithsonian incentive awards program, three for superior accomplish- 
ment under provisions of the incentive awards program and two for the 
attainment of outstanding ratings under provision of the Performance 
Rating Act regulations. 

2. The Smithsonian Institution manpower utilization program is 
operated jointly by members of the Assistant Secretary’s *s anage- 
ment) staff ca Chief and Assistant Chief of the Personnel Division. 
The Assistant Secretary (Management) who is also the agency’s 
budget officer, is immediately responsible for the conduct of the pro- 

am. Advice and guidance is received from the agency Plannin 

ommittee comprised of the various bureau and division heads an 

presided over by the Assistant Secretary (General) as Chairman and 
the Assistant Secretary (Management) as Vice Chairman. Each case 
involving the creation of positions and the use of manpower is reviewed 
by the Assistant Secretary’s staff for sufficiency of justification to meet 
budget and general administration requirements. Next, each case is 
subject to investigation and review by the Personnel Division for ap- 
praisal in accordance with position classification standards, prescribed 
qualifications requirements, performance standards, and consistency 
of staffing criteria. Current studies include the planning and activa- 
tion of the newly established headquarters of the Astrophysical Ob- 
servatory at Cambridge, Mass., and the planning for the staffing and 
operation of the Museum of History pei Tpohaotegy: Such studies 
are designed to insure the careful coordination ofall planning opera- 
tions, including the establishment of staffing and organizational 
standards and patterns, toward the achievement of one single goal: 
maximum effectiveness and economy. 

3. Our manpower utilization program for the first half of fiscal year 
1957 will include continued efforts to strengthen our management staff 
by the maintenance of the highest possible standards of competency 
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and performance. Functional reporting systems have been a stand- 
ard requirement in the Smithsonian Institution for many years. All 
organizational units are required to submit reports appropriate to the 
particular activity itvolwed: For example, reports on research plans 
and accomplishments, workload reports, activity reports, and work 
project lists, are submitted to the office of the Assistant Secretary 
(Management) regularly, some weekly, others biweekly or monthly, 
Thus, effective, top-level control is insured for each agency operation, 
regardless of its size and scope. Staffing standards are developed and 
applied on the basis of the study and analysis and verification of such 
reports and on recommendations submitted as the result of personnel 
classification and placement surveys. 
Sincerely yours, 
J. E. Grar, 
Acting Secretary. 


TENNESSEE VALLEY AUTHORITY 


JuLy 6, 1956. 
Hon. James C. Davis, . 
Chairman, Subcommittee on Manpower Utilization 
and Departmental Personnel Management of the 
Committee on Post Office and Civil Service, 
House Office Building, Washington, D. C. 

Dear Mr. Davis: In accord with your letter of May 17, 1956, I 
am pleased to submit a summary report on manpower utilization in 
the Tennessee Valley Authority. 

In line with the committee’s views, TVA recognizes that effective 
manpower utilization is the key to efficient and economical operations. 
TVA’s corporate form, and its degree of statutory freedom for man- 
agerial decision and action in carrying out the responsibilities assigned 
in the TVA Act, has permitted and encouraged specific agency atten- 
tion to efficient management. TVA has consistently directed specific 
attention to manpower utilization to a degree commensurate with that 
which it has given to other features in the development and execution 
of its programs. 

Attention to proper staffing in TVA rests in part on the mandate 
of the TVA Act that all employment shall be on the basis of merit 
and efficiency. It is required also by the complexity and scope of the 
TVA program of regional development activities expressed in the act. 
TVA has built and now operates an integrated system of multiple- 
purpose dams for the control of flood waters in the Tennessee River, 
to provide a 600-mile navigable inland waterway, and for the produc- 
tion of electric power. It has built and operates the largest power 

roducing and transmission system in the United States with a capac- 
ity of nearly 9 million kilowatts. It maintains and operates a national 
laboratory for development of new and improved fertilizers and meth- 
ods of production, and for the national defense. It carries on wide- 
spread cooperative resource development activities with State and 
local agencies in the region in such fields as agriculture, forestry, and 
tributary watershed development. 

In achieving efficiency of operations and economical manpower 
utilization in a program of this diversity and scope, TVA has long 

81908—56——12 
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iven prime attention to its organization, methods, and controls. 
VA is organized by program functions. Each of the principal 
organizational units of PVA is held responsible for a major function 
or related group of functions among those required to carry out the 
ne pri of the TVA Act. To the greatest feasible extent, TVA 
delegates to operating levels responsibility for formulating, coor- 
dinating for General , Proviso and Board approval, and executing 
activities to carry out programs required by the TVA Act. In this 
way TVA taps the imaginative an gressive type of management 
which derives when responsibility, authority, and accountability are 
fully and commensurately assigned. At the same time, TVA recog- 
nizes the need and provides for centralized program integration and 
top management control. TVA believes that improvement in the 
efficiency of management, including manpower utilization, is a super- 
visory responsibility comparable with technical requirements of those 
positions. 

To facilitate the development, maintenance, and growth of good 
management and ama utilization, TVA has long used, in addi- 
tion to the operation of its modern system of personnel administration, 
a variety af devices not only for control purposes but also for guidance 
and encouragement to the various administrative levels in assumption 
of their full managerial responsibilities. Among these established and 
continuing devices are a comprehensive system of written program, 
policy, and procedure statements, accompanied by clear-cut delega- 
tions of authority and responsibility; systematic reporting require- 
ments related to accountability for functions; periodic reviews and 
analyses for the purpose of developing and justitying TVA’s perform- 
ance budget; detailed requirements for the justification, coordination, 
and authorization of specific project proposals; and periodic job load 
surveys and analyses related to manpower needs and use, all of which 
are reflected in a pattern of rapid adjustment of employment to actual 
needs in meeting schedules of authorized work. 

A 10-percent reduction in work force for the 6 months’ period of the 
special report is illustrative of the close adjustment which TVA 
continuously maintains between manpower use and actual program 
work requirements. Specifically, during the period of January 1, 
1956, to June 30, 1956, the total number of employees in TVA dropped 
from 16,374 to 14,708. Most of this reduction was Vicseilennnt by 
completion of major portions of construction work under way, 
primarily in on-site construction forces. At the same time, part of the 
reduction is the result of the continuing close scrutiny, in accord with 
TVA’s normal administrative methods, of the need for related support 
functions and of continuing careful examination of trends in workloads. 

These reductions represent an examination and determination 
within the organization that the particular activity is no longer 
needed for current work, although TVA has not reported to the 
committee on reduction-in-force actions resulting from completion of 
work projects. In some instances, as peentnee particularly in the 
Office of Engineering and the Division of Reservoir Properties, savings 
in manpower were achieved through reorganizing and consolidating 
work units. There were instances in many divisions where it was 
found that duties formerly attached to ese vacated positions 
could, in the present level of activity, be distributed among other 
positions, with no replacements for the reductions occasioned by 
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attrition. Continuing studies, particularly in the Divisions of 
Finance, Materials, and Property and Supply, on substituting use of 
machines for manual processes resulted in other reductions in man- 
power or man-hours. Other positions were eliminated or consolidated 
as a result of operations studies made on a continuing basis in the 
Offices of Power and of Chemical Engineering for the purpose of 
identifying more efficient ways of carrying on essential work. 

Largely because of attention TVA has given to (a) clear-cut defini- 
tion of activities and of responsibilities; and (6) maintaining close 
current adjustment between manpower use and actual program work 
requirements, the reviews which TVA has continued to make since 
the inception of the subcommittee’s program have not revealed any 
overlaps of function nor duplicating activities within TVA. Man- 
power savings as have been reported monthly to the committee relate 
to specific positions and functions. Not included are other manage- 
ment improvement activities carried on in TVA which, through such 
means as improved organization, methods, or supervision, result in 
increased efficiency or economy but are not necessarily reflected in 
the number of employees. 

Many actions which culminate in manpower savings through simpli- 
fication of procedures or improvement in methods originate with 
employees and are made as suggestions handled through TVA’s 
system of employee-management cooperative committees and con- 
ferences. In the past year, for example, white-collar employees made 
approximately 1,000 suggestions, 45 percent of which dealt with work 
improvement, and 82 percent of which were adopted. In the same 
period blue-collar poll rees contributed 1,397 suggestions, 1,071 of 
which were adopted. Since 1943 TVA’s cooperative committees 
have handled 9,556 suggestions for an average of 13 suggestions per 
100 employees for this 13-year period. The average for 1956 shows 
an increase to 19 suggestions per 100 employees. This record was 
established without use of pot 4 awards as an incentive for making 
suggestions, 

ere are no major changes planned in TVA’s manpower utilization 
program for the first 6 months of fiscal year 1957. At the inception of 
the subcommittee’s program, TVA added a system of reporting to its 
existing delegations on manpower utilization, and these reporting 
requirements will be continued during the coming fiscal year. Coordi- 
nation of the reports for the General Manager is by the Division of 
Personnel, as a part of its responsibility to provide staff service in the 
field of personnel administration. TVA’s budget staff will also con- 
tinue to give assistance in manpower utilization activities of offices 
and divisions by assisting in the definition of programs, in analyses and 
consolidation of work plans into TVA budget plans, and in appraisal of 
program accomplishment in relation to budget plans. All offices and 
divisions of TVA will continue to be responsible for selecting and 
pursuing management surveys and reviews in the program functions 
for which they are responsible for the purpose of assuring the con- 
tinued most economical and efficient use of manpower. 

At the present time surveys are under way or are immediately 
planned within several of the major functional areas of TVA. Among 
these are studies planned in the Office of Power on utilization of engi- 
neering manpower. These studies will extend into each of the divi- 
sions of the office and will focus primarily on assuring that professional 
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engineering personnel are utilized on work requiring such training, 
with appropriate distribution otherwise of related subprofessional or 
other duties. Studies are also under way or planned in TVA on 
possible use of electronic data processing machines; on installation of 
automatic equipment which will eliminate some substation operation 
positions; on use of other mechanical equipment to do clerical tasks 
more economically or efficiently; on organization alternatives in such 
areas as arrangements for standby operators at steam plants, for 
performance of maintenance work on transmission lines and sub- 
stations, for field sections and areas in laboratory and test work, for 
increased efficiency in chemical plant operations, and in fertilizer 
distribution activities. It is anticipated that actions taken as a result 
of these and other studies which may be proposed from time to time 
will continue to contribute to improve manpower utilization as have 
similar reviews in the past. 
Very truly yours, 
Hersert D. Voaet, 
Chairman of the Board, 


UNITED STATES INFORMATION AGENCY 


Report oN MANPOWER UTILIZATION PROGRAM FOR PERIOD JANUARY 1 
To JUNE 30, 1956 


1, INTRODUCTION 


The United States Information Agency was established on August 1, 
1953, as an independent agency of the Government in accordance 
with the provisions of Reorganization Plan No. 8 of 1953. The 
Agency edmninissors the overseas information program of the United 
States Government under authority of the United States Information 
and Educational Exchange Act of 1948, as amended; Reorganization 
Plan No. 8 of 1953; and Executive Order No. 10477 of August 1, 1953. 

In its first progress report to the subcommittee, dated December 
20, 1955, the Agency reviewed the manpower consolidations and reduc- 
tions effected since its establishment on August 1, 1953. At that 
time, it was reported that, although program operations were expand- 
ing, there had been a net decrease in personnel. These reductions 
were achieved by improvements in operating methods and by the 
gf erm of management techniques. 

he Agency’s program continues to expand. The appropriation 
approved by the Congress for the fiscal year 1957 is $113 million, an 
increase of $25.6 million, or 29.3 percent over the appropriation for 
fiscal year 1956. Despite the increased program level, the Agency 
does not contemplate major increases in authorized personnel strength. 
Rigorous manpower controls are in effect. Increases in personnel are 
being approved only where absorption by present staff of new program 
requirements or elimination of marginal activities is not possible. 





MANPOWER UTILIZATION AND PERSONNEL MANAGEMENT 16] 


2. SUMMARY OF RESULTS, JANUARY 1 TO JUNE 30, 1956 


The following actions were completed during the period: 


(a) Operations of the Agency library, Office of Research and Intelligence 

The need for strengthening and expanding the Agency library 
operation was evident for some time to provide the level of service 
required by users and to make a proper contribution to planned 
improvement of Agency output. A request for 20 additional positions 
was made for the expanded functions. A study was made of the 
library operations, and as a result, 10 of the proposed 20 additional 
positions were eliminated either because they contributed only 
“fringe” benefits to the adequacy of the library operations or because 
they could be dropped from consideration by initiation of management 
improvement techniques. 


(b) Unfilled positions—Continuous review for need and cancellation 
action 

A new Agency policy was instituted in March 1956 which (1) re- 
quires continuous review of unfilled positions by heads of organizations 
and (2) prescribes automatic cancellation of each position which 
remains vacant for 6 months unless a candidate has been scheduled 
to report for duty on a specified date. ‘The primary purpose of the 
new policy is to keep Agency position authorizations at a minimum. 
Management Division analysts make a monthly review of all Agency 
vacancies. Authorized positions are reduced in organizations having 
vacancies requiring cancellation. Since the new policy became 
effective, the following results has been achieved: 

(1) The Office of Security effected a reduction in its authorized 
staff from 57 to 52. Added to previous reductions, this repre- 
sents a 31.6 percent reduction in the size of this staff since the 
inception of the Agency on August 1, 1953. At that time the 
Office of Security had an initial authorization of 76 positions. 

(2) Since March 20, 1956, a total of 60 6-month-old vacancies 
were canceled throughout the Agency. Fourteen of these cancel- 
lations have since been restored, making a net of 46 positions 
canceled to date. 


(c) Analysis of use of semiannual field program reports 

The Management Division analyzed the use made of semiannual 
narrative program reports required from 80 field offices. The analysis 
determined that portions of this report (running from 10 to 30 pages 
in length) duplicated information. available to the Agency from other 
sources. It was, therefore, decided to abolish the report and sub- 
stitute a brief annual report in its place. This action resulted in a 
considerable saving of man-hours in the field since many of the 
American and local staff members participated in preparing this 
major roundup report. An equal saving of man-hours was effected 
in the Agency in the 20 units responsible for action on the report. In 
addition there will be a saving of man-hours in the six other Federal 
agencies receiving information copies. 
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(d) Procurement operations 


The procurement activity of the Agency has shown a steady rate 
of increase and the Agency’s future plans call for further increase. 
Under the guidance of the Management Division an appraisal of the 
internal work flow of the Procurement Branch was made. Task 
lists were prepared by each eae unit work distribution charts were 
penmeted rom these lists; and revised work flow charts were prepared. 

he appraisal resulted in redistribution of tasks to proper staff levels, 
cen ation of administrative duties which did not contribute 
directly to the production of procurement actions, and improved work 
flow procedures. 

In addition, the Management Division made a study of procurement 
workloads and production. This study resulted in the establishment 
of production norms for the processing of contracts and purchase 
orders, which will provide a basis for computing manpower required 
to meet present and future workloads. 

As a result, although program expansion has led to a workload 
increase of 44 percent since January 1, 1956, staffing has increased 
only from 38 to 46, or 21 percent, during the same period. 

(e) Incentive awards program 

The Agency places emphasis on the incentive awards program and 
encourages participation in the program by all employees. In the 
first 6 months of 1956, the Agency adopted employee suggestions 
which will result in an annual savings in manpower and material 


estimated at $129,563. Cash awards totaling $1,645 were granted to 
14 employees. 


38. CURRENT STATUS OF MANPOWER UTILIZATION PROGRAM 


Projects and studies under way at this time are— 
(a) Fiscal year 1957 personnel requirements 


The Management Division, in collaboration with operating elements 
of the Agency, developed estimates of staffing requirements necessary 
to meet increased program operations in’ fiscal year 1957. The 
Director personally reviewed recommended increases and approved 
only those additional positions where there was a demonstrated current 
need to meet expanding workloads. No additional positions were 
approved where immediate needs did not warrant increases at this 
time. 


(6) Contrel of authorized positions—Overseas local employccs 

For the past 2 years, country public affairs officers have had flex- 
ibility in determining the number of local employees in their country, 
subject only to existing fund limitations. Local employment levels 
were analyzed in Washington on a postaudit basis. In order to 
insure that the fiscal year 1956 worldwide planned level would not be 
exceeded, country ceilings were established as of April 30 for the 
balance of the fiscal year. Requests for increases in ceiling require 
full justification, appl ing the seme criteria as are used for increases 
in American staff. is wena will continue during fiscal year 1957. 


(c) Manpower utilization study of radio program language service 
The Management Division is conducting a study to determine 
staffing requirements for the 35 radio program language desks of the 
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Broadcasting Service, which involves approximately 42 percent of the 
total Broadcasting Service domestic staff. The initial phase of the 
study has been completed. This phase included the development of 
technical and clerical workload factors, compilation of man-hour data 
for each factor, conversion of raw data to IBM punchcards, prepara- 
tion and evaluation of summaries, and establishment of initial stating 
averages. The data developed were used in determining the staffing 
necessary to meet expanding program operations for fiscal year 1957. 

Work is now progressing on the second phase, which involves the 


refinement of staffing averages and application of such averages to 
the individual desks. 


(d) Work simplication program in Office of Administration 

A work simplification program was developed by the Management 
Division and initiated in the Finance Division, Administrative Services 
Division, and the Personnel Management Division of the Office of 
Administration. Instruction classes were conducted to acquaint 
supervisors with techniques which can be used to obtain better ad- 
ministration. After the program becomes fully operative in the 
Office of Administration, consideration will be given to extending 
the program to other Agency operations. 


(e) Administrative reports from overseas offices 


The Management Division is surveying administrative reports 
received from overseas offices. The primary objectives of this survey 
are the elimination of any obsolete or unnecessary reports, reduction 
of content or frequency of submission, and improved scheduling to 
equalize the reporting load throughout the year. This program is 
expected to result in manpower savings and reduction in overtime 
work for employees because of peak reporting periods. 


4. PROPOSED PROGRAM DURING FIRST 6 MONTHS OF FISCAL 
YEAR 1957 


The Agency has established an aggressive program for review and 
control of manpower requirements. The Organizational Analysis 
Staff was recently established as a separate unit in the Management 
Division. This staff has the responsibility for the development and 
review of Agency organizational structures and_ functions, staffing 
and personnel ceilings. Each analyst on the staff is assigned one or 
more major organizational units. These analysts conduct functional 
surveys, evaluate the adequacy and effectiveness of organizational 
structures and operating techniques, and recommend the need for 
adjustments in staffing patterns and personnel ceilings. The recom- 
mendations of the Management Division for major organizational 
changes and increases in personnel ceiling are submitted to the Direc- 
tor for his personal review and approval. This review by the Director 
carries out the philosophy of top-level control over personnel staffing 
and manpower utilization. 

Regular reports on the status of personnel ceilings and filled posi- 
tions are furnished to the Director and other responsible officials of 
the Agency. 

Progress has been made in establishing staffing standards and pro- 
duction norms in a number of the Agency’s administrative and program 
production operations. Work in this field, as well as on other projects 
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and studies reported in process in section 3, above, will continue during 
the first 6 months of fiseal year 1957. 


UNITED STATES TARIFF COMMISSION 


JuLy 16, 1956. 
Hon. Jams C. Davis, 


Chairman, Subcommittee on Manpower Utilization, 
House of Representatives, Washington, D. C. 

Dear Mr. Davis: Inreply to your letter of May 17, 1956, requesting 
a concise statement concerning the Commission’s manpower utiliza- 
tion during the period January 1 to June 30, 1956, I am glad to submit 
the following information: 

1. The various studies referred to in the Commission’s report on 
December 23, 1955, including reviews of organization and staff by the 
Commission itself, by a subcommittee of the Commission, and by staff 
committees and officers, have been in continuous operation. 

The studies have led, among other things, to a substantial reallo- 
cation of office space within the Commission’s jurisdiction designed 
to promote more effective utilization of personnel; a review at semi- 
annual intervals by the Commission’s staff Personnel Committee of 
all units and personnel of the Commission with reference to the 
appropriateness of work assignments, grade levels, and the performance 
of the personnel; an analysis by a committee of the Commission of the 
use of sick leave throughout the staff, followed by a conference with 
all supervisors for the purpose of stimulating improved attendance and 
thus increased utilization of personnel; and the establishment of an 
incentive awards program, designed to promote more effective utiliza- 
tion of personnel both through specific suggestions of emplovees and 
by generally improved motivation throughout the Commission’s staff. 

2 and 3. As indicated in our December report, in view of the 
Commission’s small staff and the centralized nature of its functions 
the Commission itself, as well as its staff officials, are enabled to 
maintaia a close and continuing review of all phases of its operations. 
The Commission is thus in a position to exercise day-to-day control to 
the end that its operations may be conducted as efficiently as possible 
and with the maximum utilization of the limited manpower available. 
As also indicated in our December report, the substantial expansion 
in the Commission’s workload, arising in considerable part from 
resolutions and directives of the Congress, has necessitated a small 
increase in the Commission’s staff. This increase (from 212 man- 
years in fiscal 1956 to 220 in fiscal 1957) has been specifically sanc- 
tioned by the Bureau of the Budget and by both Houses of Congress 
in connection with the Commission’s appropriation for the fiscal year 
1957. The Commission, thus, while continuing to exert every effort 
toward improved utilization of its staff, contemplates for the fiscal 
year 1957 the small increase in total employment indicated above. 

Please be assured of the Commission’s desire to cooperate fully 
with your committee in its study of manpower utilization. 

Sincerely yours, 
Epaar B. Brossarp, Chairman. 
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VETERANS’ ADMINISTRATION 


JuLy 6, 1956. 
Hon. Jamus C. Davis, 

Chairman, Subcommittee on Manpower Utilization and Depart- 

mental Personnel Management of the Committee on Post Office 

and Civil Service, House of Representatives, Washington 25, D. C. 

Dear Mr. Davis: This is in response to your request of May 17, 

1956, for a special report on the progress being made in our manpower 

utilization program. For the benefit of the subcommittee, I feel it 

desirable to summarize in statistical form the achievements in this 

Agency from August 31, 1955, the date you selected originally as a 


base, to May 31, 1956, the latest date for which complete figures are 
available. 


Total VA full-time and part-time employees on duty 

















Total Full-time Part-time 
NN, By MBs. chab eke ckcscdinsedebubibibh) weit .0ndbedennes | 177, 708 | 159, 665 18, 043 
May 31, 1956 sn oi Aiah dine io A cMidian kia aaa RS PRESS 2 TRE j 177, 631 | 158, 442 19, 189 
Change from Aug. 31, 1955: | 
| ha, Se AES Pee Pee hat ere FA SS —77 | —1, 223 +1, 146 
pO ESS SE aR Ca ee So hated | —0. 04 —0.8 +6.4 
Staff offices full-time and part-time employees on duty 
Total Full-time Part-time 
po tg Bh SESE peewee bplkee)-a avenee oS UERT AS 2, 475 2, 471 4 
RE IS ER LE OE BOS 2, 295 | 2, 290 5 
Change from Aug. 31, 1955: | 
ING be tice anol Aakpekoith winnings a desteaittvea hin ak ein taunionns — 180 —181 +1 
PNG i. ia bisa, Sk pda ta CBR <i ONSET eC eee ee eae | —7.3 | —7.3 +25.0 








Department of Veterans’ benefits full-time and part-time employees on duty 











Total Full-time Part-time 
| 
ee I ih sii tek walls tiebioehlagieein abana ti | 24, 072 | 24, 059 13 
hates t Spaced vike nkekeeeeenondidelehhybibads ond’ | 22, 644 | 22, 619 25 
Change from Aug. 31, 1955: | 
RI ina. cH inch dk sda Cngee d= daced eecoeeaebare qecetss } —1, 428 | —1, 440 | +12 
| ESR dicdite hig orbikida ata e Sean ee eebees i —5.9 | —6.0 +92. 3 





Department of Insurance full-time and part-time employees on duty 











Total | Full-time | Part-time 
} 
Be ENSERINSEES SARCAP CLUE Oo ME be THRE RED AD IETA 6, 098 pa 5 ea 
May 31, 1956... .......- Shek Sapanten su kaatemesoanwebehtoubeoctng 5, 668 | §, 668 j..........-.<- 
Change from Aug. 31, 1955: | 
UMN ihc s Sc b ich teks dha cdabecettdbhddo asd neibides | —430 | ne ener? 
SE ES Sy Phe SON ae ee See ae | —7.1) -7.1 
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Department of Medicine and Surgery full-time and part-time employees on duty 





Total Full-time Part-time 





Aug. 31, 1955 145, 063 127, 037 18, 026 
Mag 31, 1956. 147, 024 127, 865 19, 159 


+1, 961 +828 
41.4 +0.7 | 


from Aug. 31, 1955: 
ber 








+1, 133 
+6.3 





You know of course that statistical data alone do not give a complete 
picture. In the Department of Medicine and Surgery, for example, 
the above tabulation alone does not give due recognition to the intense 
efforts in that area to achieve more economical use of our manpower 
resources. I am attaching for your information the directive issued 
in that Department on December 19, 1955, to implement the func- 
tional approach suggested by your subcommittee as one of the tech- 
niques in systematically reviewing programs and operations. You 
will note the definite schedule established on a monthly basis, the 
guides furnished and the reporting requirements. The following is 
part of the latest report I received in this case covering the examination 
and treatment units in outpatient clinics: 


Examination and treatment units (general medical, general surgical, tuberculosis, 
NP examinations) in outpatient clinics 


Full-time equivalent employment: 
pS TL” Sige ERY Dae ES ary ee IS SO ROTTS PE orto Re 982 
Apr. 30, 1956 


BRIEF RESUME OF ACCOMPLISHMENTS 


There have been significant improvements in staffing and employee 
productivity in the examination and treatment units of outpatient 
clinies from August 1955 to April 1956. With 982 full-time equivalent 
employees in these units on August 31, 1955, 186,451 outpatients were 
given medical service during the month. With only 844 full-time 
equivalent employees in these units on April 30, 1956, 181,031 out- 
patients were given medical service during the month. Since there 
were only 21 working days in April as compared with 23 in August, 
April productivity would have accounted for 197,245 outpatients 
during a work period corresponding to August. This represents an 
over 20 percent improvement in staff productivity, from 1 to 190 
outpatients in August, to 1 to 234 in April. Stated in another way, 
if the rate of staff productivity in August had continued to April, 
1,038 full-time equivalent employees would have been required to 
accomplish the workload. Therefore, the 844 employment on April 30 
represents a theoretical saving of 194. 

he principal methods through which improvements were accom- 
plished were (1) improved schhedtidine, (2) better utilization of physi- 
cians’ skills, (3) combination of duties, (4) improved productivity, 
(5) simplified processing, (6) relocation of offices, and (7) elimination 
of duplication. 

3 ne examples of actions taken at individual stations to accom- 
lish improvements in manpower utilization have been abstracted 
rom the reports and will be published in a future issue of the Controller, 

et of Medicine and Surgery, Program Guide, for information 
and optional adoption at other stations. 
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Your subcommittee has been informed monthly of the various 
projects underway and the economies achieved. Some of the items 
reported since January 1, 1956, were the following: 


Assistant Administrator for Administration 


(a) Adoption of the aluminum preetched plates rather than plastic 
plates for short runs, up to 5,000 copies, on the 1,250 press resulted 
in an estimated annual savings of approximately 400 man-hours. 

(b) The reorganization (consolidating duties eliminating some 

ositions, and realigning some activities), in the Reproduction and 
istribution Sections, resulted in an annual savings of $26,726.80. 
Department of veteran’s benefits 

(a) During the period from August 1, 1955, through May 31, 1956, a 
net reduction of 1,428 has been effected. This represents a recurring 
annual dollar savings of approximately $6,500,000. The overall 
es monthly workload processed subsequent to August 1955 has 
been higher than that produced during the July-August 1955 base 
period. This improved manpower utilization situation is largely 
attributable to the application of standards and controls exercised 
through work measurement reporting systems at all levels of super- 
vision as well as emphasis upon systematic review of operations and 
analysis of out-of-line situations. 

(b) Implementation of new procedures for processing ‘‘First Notice 
of Death of Veteran” resulted in a savings of 4 employees at the St. 
Paul regional office, with an annual salary saving of $13,870. 

(c) Installation of remote control dictating equipment in the Loan 
Guaranty Division in the New York regional office resulted in a saving 
of 5 employees with an annual salary saving of $17,150. 

(d) A study has been initiated to determine for each type of training 
under part VII the validity of the presently prescribed frequency rate 
of supervisory visits of V. R. and E. training officers with the individual 
disabled veteran trainee. 


Department of insurance 


(a) A study was made of workload, staffing requirements, organiza- 
tion and operations of the Adjustment and Refund activities in all 
field insurance offices. Based upon this study, it was determined that 
the Adjustment and Refund Units, as such, could be abolished and the 
remaining work transferred to the Premium Accounts Units. Sav- 
ings—40 positions. 

(6) A change in procedure in reporting first notices of death resulted 
in the abolition of several positions in the analyzer unit, Philadelphia 
district office. Circular 28 (Philadelphia) revised existing procedure 
so that a hospital or regional office now takes notice of death action by 
teletype to obtain XC number assignment and jurisdiction. Savings— 
6 positions. 

(c) A procedure utilizing punched card records for NSLI loan 
accounting operations was developed and a test successfully com- 
8 ae All loan accounts in all district offices, except for one particu- 
ar category (deduction from benefit loan accounts) have been con- 
verted to punched card records. The USGLI loan accounts in the 
Insurance Center, D. C., are scheduled for conversion prior to the end 
of this fiscal year. Savings—39 positions. 
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(d) As a result of record appraisals made during this period, approx- 
imately 1,156,000 forms and form letters will be destroyed annually, 
which if filed would have required a considerable number of man-hours. 
Additionally, 662 linear feet of tab listings and 5,746 linear feet of non- 
current and nonrecord material were reported for destruction. Sav- 
ings—$40,700. 

(e) Realinement of work flow and revised clerical procedures 
resulted in position savings in underwriting division of one district 
office. Savings—5 positions. 

(f) Revised work flow in one field office, i. e., initial indexing of 
unapplied remittance temporary account cards and reassignment of 
clerical portion (returned checks, cancellation of extended insurance) 
of adjustment work, resulted in manpower economies. Savings—7 
positions ($24,670). 

(g) The model RL microfilmer was modified to increase its produc- 
tivity and permit its use with posted posting media. Number of 
microfilmers in use was reduced from 8 to 6, releasing 15 man-hours 
per day. Savings—$5,882. 

(h) A survey of present and projected workloads was made of the 
insurance correspondence activity in a field office. It was determined 
that the abolition of one complete group would not affect current or 
estimated workloads or service rendered the veteran. Savings—7 
positions. 

(i) A staffing study was made of the several organizational com- 
ponents comprising one insurance field office. It was determined that 
redistribution of work assignment would result in certain] position 
economies. Savings—15 positions. 

Department of Medicine and Surgery 

(a) The decrease in employment in the administrative activities of 
out-patient clinics from 2,962 on August 31, 1955, to 2,861 on January 
31, 1956, coincident with an all-purpose patient visit workload 
increase from 129,755 in August to 131,206 in January, reflects an 
improved employee-patient visit ratio from 1:43.81 to 1:45.86. Ifthe 
ratio of 1 employee per 43.81 visits in August is applied to the 
January 1956 workload, 2,995 employees would be required. There- 
fore, although there was an actual decrease of 101 employees, in terms 
of workload the saving amounted to 134 employees. The decrease of 
31 additional positions from December 31, 1955 to January 31, 1956, 
is an indication of the continued efforts of station management to 
accomplish improvements in manpower utilization in the adminis- 
trative activities of out-patient clinics. 

(6) The methods by which improved manpower and funds utiliza- 
tion were accomplished include (1) consolidation of two or more 
functional groups, (2) improved supervision, (3) merging of tasks and 
duties, (4) rearrangement of schedules consistent with workload, (5) 
systematic review of operating procedures, (6) training of employees 
for flexibility in performing duties of coworkers, (7) procurement and 
use of labor-saving devices, (8) restricting recruitment during slack 
periods, (9) the establishment of higher performance standards, (10) 
the filling of a larger percentage of fee-basis physician drug prescrip- 
tions, and (11) the use of part-time in lieu of full-time employees. 

(c) The decrease in exployment of 76 positions in laundry activities 


is a reflection of the continuing efforts to achieve improved manpower 
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utilization. The methods employed to achieve maximum utilization 
of personnel and equipment includes (1) reduction in the number of 
pounds of laundry per patient day, (2) replacement of obsolete laundry 
equipment plus rearrangement and relocation of equipment within the 
laundry to effect improved handling and increased production, 
(3) rearrangement of work schedules to insure continuous machine 
operation, (4) revision of daily collection and delivery schedules to 
eliminate production peaks and valleys during the workweek, (5) the 
training of employees to handle other jobs within the laundry, (6) 
the establishment of higher performance standards through an in- 
crease in the number of pounds per productive man-hour thereby 
reducing the cost per pound, and (7) actions to reduce the cost of 
repairs to linens. 

(7) The decrease of 121 employees in motor transportation activi- 
ties indicates the progress of station management to improve the use 
of manpower and funds in this area. By consolidation, or elimination, 
of organizational and functional elements, positions have been 
abolished, combined or transferred to other activities. Thirteen 
pieces of motor vehicle equipment (4 ambulances, 1 bus, 1 carryall 
and 7 trucks) will be excessed by 13 stations; the value of these 13 
vehicles is indetermmate at this time. However, with assumed opera- 
tional cost of $200 per vehicle, a total of $2,600 per year will be saved. 

(e) Restrictions imposed on veterans’ eligibility for treatment by 
Public Law 428, 83d Congress, have made a marked decrease in the 
workload; however, it is believed that the limitations imposed by 
these laws have already made their most noticeable effect, and the 
program will become stabilized as existing backlogs are eliminated. 

The decrease of 37.6 full-time equivalent in employment in dental 
service in regional office clinics from August 31, 1955, to March 31, 
1956, reflects the planned reassignments by central office of personnel 
from this program to the vacancies occurring in the inpatient care 
programs to prevent the possibilities of overstaffing in a decreasing 
program. 

The methods by which improved manpower and fund utilization 
were accomplished include (1) change in methods of scheduling 
examinations, (2) renewed efforts and revised procedures to decrease 
the number of broken appointments by veterans, (3) expanded area 
from which veterans are brought to clinic, (4) closer relationships with 
nearby VA hospitals, and (5) periodic inspection and preventive 
maintenance of dental equipment. 

It would be difficult to determine what portion of the savings we 
have achieved is due to functional surveys and what portion to the 
other methods applied. Your subcommittee has been previously 
advised that our approach to the manpower utilization program en- 
compasses many techniques. We have conducted a functional survey 
of the vocational rehabilitation and education program, and members 
of your staff have been periodically briefed on our progress. At the 
present time we are in the rocess of analyzing our findings to deter- 


mine what action would be feasible in achieving improved use of man- 
power and at the same time maintaining the high degree of service to 
the disabled seeking rehabilitation and to the veterans pursuing train- 
ing in educational institutions and on-the-job establishments. This 
does not mean that we would defer all action until every problem is 
resolved. On the contrary, as of August 31, 1955, there were 3,367 
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employees engaged in the vocational rehabilitation and education 
function in the field. By May 31, 1956, this number had been reduced 
to 3,059, which is a decrease of 9.1 percent. Moreover, we can foresee 
additional savings amounting to approximately 150 employees which 
would be an added 4.5 percent. This has been accomplished despite 
a constant increase in the total in-training load under the various laws 
governing this program. 

A functional survey has also been completed of messenger service 
in our central office. While this function is not as large or as fer-reach- 
ing as the vocational rehabilitation and education program, we can 
nevertheless visualize savings of approximately 20 persons as a result 
of this survey. 

It is my intention that our manpower utilization program go for- 
ward on a continuing basis. A functional survey of our supply ac- 
tivity, agencywide, has been authorized and preliminary action in- 
stituted. The departments and staff offices are also continuing their 
efforts in this regard by development and use of work measurement 
and performance standards, cost studies and systematic reviews of 
their operations, including functional surveys. In the final analysis, 
the actual results achieved are the real measure of the program. I 
am confident that we will demonstrate by our accomplishments in the 
future as we have in the past our sincere interest in our mutual goal of 
improved manpower utilization. 

Sincerely yours, 
JoHN S. PATTERSON, 
Deputy Administrator. 


VETERANS’ ADMINISTRATION, 
DEPARTMENT OF MEDICINE AND SURGERY, 
Washington 25, D. C., December 19, 19565. 


INTERIM ISSUE 10-269 


A. Basic administrative issue affected: None. 

B. Other issues affected: None. 

C. Reason for issue: To establish a program of systematic review 
in field stations and to provide instructions for the preparation and 
submission of a monthly report of improvements in manpower and 
funds utilization. 

D. Text of interim issue: 

1. Purpose.—To provide the Department of Medicine and Surgery 
with data to serve as the basis for a monthly report on improvements 
in manpower and funds utilization, as required by the Administrator. 

2. Schedule for review.—Major activities will be reviewed in accord- 
ance with the attached schedule, exhibit A. 

3. Format of report.—The report will follow the format of attached 
exhibit B. en the schedule calls for review of more than one 
activity during a month, a separate report will be prepared and 
submitted for each activity. 

4. First report.—The first report will be prepared for the month of 
January 1956. 

5. Preparing offices—The report will be prepared by each station 
having outpatient clinic activities sappartad by program 8600 funds. 
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6. Frequency and reporting period.—The report will be prepared and 
submitted monthly. 

7. Distribution and forwarding date.—An original and three copies 
of the report will be prepared and distributed as follows: 


9. 


(a) The original and one legible copy will be forwarded to 
reach Central Office no later than the 15th of the month followin 
the report month, addressed to Department of Medicine oa 
Surgery, Veterans’ Administration Central Office, Washington 
25, D. C., Attn.: Office of Controller. 

(6) One copy will be forwarded to the Area Medical Director. 
(c) One copy will be retained by the preparing office. 


. Instructions —The following instructions will be applied: 


(a) The Manager or Director of Clinic, the Chief Medical 
Officer, and all supervisory oo of the activity under 
appraisal will participate in the review. 

(6) The system for reviewing programs and operations as 
required by chapter 3, MP-1, part I, will be brought to the atten- 
tion of all participants, with particular emphasis on the objec~ 
tives stated in paragraph 301.02. 

Evaluation guides—The following questions are presented for 


use as evaluation guides in the review of each activity: 


(a) In what way does each function contribute to proper 
accomplishment of the activity’s objectives and responsibilities, 
and is each function being performed necessary? 

(b) Is the manpower which is expended consistent with accom- 
plishment or is there waste of manpower in terms of results? 

(c) Is manpower utilized to the fullest extent of skill, training, 
and ability? 

(d) Is there waste of time caused by idleness of manpower and 
machines, thus reducing output? 

(e) Is there waste of time, manpower, or money due to im- 
proper usage, unwise savings, or loss through excessive errors? 

(f) Does the contribution of the activity to the overall medical 
program justify the investment of manpower and money? If 
the activity is required by Central Office directives, are recom- 
mendations for modifications in order? 

(g) In the areas related to patient care, does the available 
manpower assure maintenance of acceptable standards of care? 
If not, what are the deficiencies in terms of services to patients? 

(hk) Do any Central Office policy or procedural directives con- 
tribute to excessive personnel requirements? What changes 
would you cares to produce equal or better service to 
veterans with a reduced staff? What savings could be made at 
your station by these changes? 


In addition to the evaluation guides furnished above, an additional 
means of appraisal will be provided to management by correlating, 
wherever practicable, the issuance of cost and staffing studies with the 
activity review required by the schedule. 

10. Reports control symbol.—Reports Control Symbol 10-118 has 
been assigned to this report. 


Roy A. Wotrorp, M. D., 
Deputy Chief Medical Director. 
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Exuisir A 


Schedule for program review and reports 

















Program | Review month | Report due date 
3. AGminiptrative activittes. oc. 22s. one se ee ea na enone Jannary.........; Feb. 15. 
Ds NO i ak 6 Sis Se Ge CRESS Reda wn Ghb~ -pneenss §sas0% February - -....- Mar. 15. 
3. Dental ( HORA? BENE BOCRTIOND) ooo. sn snore saok crab ican] DAME Elecncdnhase Apr. 15. 
4. — edicine; general surgery’ NP examinations; tuberceu- | April.........--. ay 15. 
is. 

5. Audiology : ..| June 15. 
6. Social work ___ be J July 15. 
7 eran go “cid ranean tt .-} Aug. 15. 
8. Mental .) Sept. 15. 

. Labora Oct. 15. 
10. Nursing; dietetics; Office of Chief Medical Officer Nov. 15 
ti. Prosthetics and sensory aids __....._......_-_.-.--....--.--....-.} November. .._. | Dee. 15. 
12. Miscellaneous (physical medicine and rehabilitation; orthopedic | December.......| Jan. 15. 


; ete.) } 





Exnuinit B 
Monruty Procress Report 


ANALYSIS OF MANPOWER AND FUNDS REQUIREMENTS 


3. Full-time equivalent employment expected end of following month 
due to personnel actions initiated in report month: _...______-- 

4. Brief resume of actions taken to accomplish manpower savings as 
a result of the analysis (procedural improvements, organizational 
changes, improved manpower utilization, etc.) 

5. Recommendations based on evaluation guides furnished in par. D. 
9, Interim Issue 10—-269, dated December 19, 1955, which could 
produce manpower savings at your station. 

6. How much can primary fund allocation be reduced as result of 
personnel savings reported in 2 and 3 above? If reply is negative 
or not equivalent to salary savings, explain how and why it is 
intended to utilize the funds. 


Station manager. 
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Mr. Priest, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


{Pursuant to sec. 136 of the Legislative Reorganization Act of 1946. Public Law 
601, 79th Cong., and H. Res. 105. 84tk Cong.| 


Your Committee on Interstate and Foreign Commerce reports 
herewith on its activities to date during the 84th Congress, Ist session, 
in accordance with the Legislative Reorganization Act of 1946. This 
act vested legislative jurisdiction over the following subjects in your 
cominittee: 

1. Interstate and foreign commerce generally. 

2. Regulation of interstate and foreign transportation, except 
transportation by water not subject to the jurisdiction of the 
Interstate Commerce Commission. 

3. Regulation of interstate and foreign communications. 

4. Civil Aeronautics. 

5. Weather Bureau. 

6. Interstate oil compacts, and petroleum and natura! gas, 
except on the public lands. 

7. Securities and exchanges. 

8. Regulation of interstate transmission of power, except the 
installation of connections between Government waterpower 
projects. 

9. Railroad labor and railroad retirement and unemployment, 
except revenue measures relating thereto. 

10. Public health and quarantine. 

11. Inland waterways. 

12. Bureau of Standards, standardization of weights and 
measures, and the metric system. 


At the start of the 84th Congress, your committee was composed 
of the following: 
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J. Percy Priest, Tennessee, Chairman 


Oren Harris, Arkansas Don Hayworth, Michigan 

Arthur G. Klein, New York Charles A. Wolverton, New Jersey 
William T. Granahan, Pennsylvania Car! Hinshaw, California 

F. Ertel Carlyle, North Carolina Joseph P. O’Hara, Minnesota 
John Bell Williams, Mississippi Robert Hale, Maine 

Peter F. Mack, Jr., Illinois James I. Dolliver, lowa 

Kenneth A. Roberts, Alabama John W. Heselton, Massachusetts 
Morgan M. Moulder, Missouri John B. Bennett, Michigan 
Harley O. Staggers, West Virginia Richard W. Hoffman, Illinois 
Isidore Dollinger, New York John V. Beamer, Indiana 

Walter Rogers, Texas William L. Springer, Illinois 
Martin Dies, Texas Alvin R. Bush, Pennsylvania 
Samuel N. Friedel, Maryland Paul F. Schenck, Ohio 

John J. Flyat, Jr., Georgia Joseph L. Carrigg, Pennsylvania 
Torbert Macdonald, Massachusetts Steven B. Derounian, New York 


Of the above members, seven were new to the committee at the 
beginning of this Congress, viz: Messrs. Dollinger, Rogers, Dies, 
Friedel, Flynt, Macdonald, and Hayworth. 

During the second session, Mr. George M. Rhodes, of Pennsylvania, 
became a member of the committee, vice Mr. Granahan, deceased. 

The committee was greatly saddened by the passing of William T. 
Granahan, of Pennsylvania, on May 25, 1956. The committee 
adopted the following resolution: 


RESOLUTION OF THE COMMITTEE ON INTERSTATE AND FOR- 
EIGN COMMERCE, UNITED STATES HOUSE OF REPRESENTA- 
TIVES, JUNE 18, 1956 


William T. Granahan, distinguished American, a valued 
and highly respected Member of the Congress and of the 
House Committee on Interstate and Foreign Commerce, 
passed away suddenly on May 25, 1956, thus bringing to a 
close many years of useful and devoted service to the people 
of America and to the Governments of the State of Penn- 
sylvania and of the United States. 

William T. Granahan was born in Philadelphia, Pa., July 
26, 1895, and was a graduate of the Roman Catholic High 
School, Philadelphia, Pa., and LaSalle Extension University, 
Chicago, Ill. In 1944 he was elected to the 79th Congress, 
and subsequently reelected to the 81st, 82d, 83d, and 84th 
Congresses. 

William T. Granahan had a deep understanding of abid- 
ing faith in, and respect for, the American constitutional 
system. As a legislator, he long, diligently, and earnestly 
served his State and his country. As a member of this com- 
mittee, he brought to its deliberations a rich experience and 
a conscientious devotion to American principles. 

William T. Granaham, friend, associate, and public ser- 
vant, long will be remembered for his many kindnesses and 
considerate assistance to the many who sought his advice, 
counsel, and aid. Genial and warmhearted by nature, he 
had a gracious and winsome personality which won the affec- 
tion of those who knew him. A gentleman, a good man, an 
ardent Roman Catholic, William "P. Granahan, by his living 
example earned the admiration and esteem of all with whom 
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he came in contact. He truly leaves to his contemporaries 
and to the people of his native land a tremendous legend of 
unstinted and unselfish services: Therefore, be it 
Resolved, That the House Committee on Interstate and 
Foreign Commerce express its genuine appreciation of his 
great contributions, record its profound sense of loss at his 
assing, and extend its sincere sympathy to his family; and 
e it further 
Resolved, That this resolution be spread upon the records 
of the committee as a memorial to its faithful and beloved 
member, and that a copy thereof be sent to his widow, Mrs. 
Kathryn E. Granahan. 


The committee has regretfully learned of the death of Carl Hinshaw 
of California, on August 5, 1956, after the adjournment of the second 
session. 

With this Congress, Mr. Elton J. Layton commenced his 35th year 
as clerk of the committee. Assistant clerks are Kenneth J. Painter, 
Herman Beasley, Georgia G. Glasmann, Helen Grickis, Roy P. 
Wilkinson, and Margaret Beach. 

Members of the professional staff of the committee are: Messrs. 
Andrew Stevenson, Kurt Borchardt, Sam G. Spal, and Martin 
Cunningham. 

A substantial portion of the legislative matters coming before your 
committee has been handled by the entire committee. For the pur- 
post of expediting the consideration of certain bills, however, three 
subcommittees have been created, with membership as follows: 


HEALTH AND SCIENCE 


J. Percy Priest, chairman John W. Heselton 

F. Ertel Carlyle Richard W. Hoffman 
Kenneth A. Roberts William L. Springer 
Martin Dies Joseph L. Carrigg 
Torbert H. Macdonald Steven B. Derounian 


TRANSPORTATION AND COMMUNICATIONS 


Oren Harris, chairman Charles A. Wolverton 
John Bell Williams Carl Hinshaw 

Peter F. Mack, Jr. Joseph P. O’Hara 
Isidore Dollinger Robert Hale 

Walter Rogers James I. Dolliver 


John J. Flynt, Jr. 


COMMERCE AND FINANCE 


Arthur G. Klein, chairman John B. Bennett 
William T. Granahan John V. Beamer 
Morgan M. Moulder Alvin R. Bush 

Harley O. Staggers Paul F. Schenck 


Samuel N. Friedel 


One of the first actions of the committee was to hear representatives 
of the various regulatory bodies and executive agencies falling within 
its legislative jurisdiction. Such hearings were prompted by (1) 
requirement of the Legislative Reorganization Act that the various 
committees exercise close watch over the agencies with which they 
are concerned; (2) means of acquainting the new members of the 
committee with activities with which they would become engaged; 
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and (3) means of affording an opportunity for the various agencies 
to present their ideas to the committee on ible measures improving 
a or making it more effective. The following agencies were 
eard: 

Federal Power Commission 

Federal Trade Commission 

Interstate Commerce Commission 

Oil and Gas Division, Department of the Interior 

Securities and Exchange Commission 

Civil Aeronautics Administration, Department of Commerce 

Federal Communications Commission 


In addition to the consideration which your committee has accorded 
legislative matters referred to it, the committee has conducted and is 
conducting inquiries into a number of matters falling within its juris- 
diction pursuant to the Legislative Reorganization Act, and imple- 
menting authorizations contained in House Resolution 105. The 
nature of those which have been pursued to date is indicated under 
appropriate heads which follow. 


1 The resolution is as follows: 
[H. Res. 105, 84th Cong.] 


RESOLUTION 


Resolved, That effective from January 3, 1955, the Committee on Interstate and Foreign Commerce may 
make investigations and studies into the following matters within its jurisdiction— 

(1) the competition among the various modes of transportation, whether rail, air, motor, water, or 
pipeline; the preservation of the inherent advantages of each mode of transportation; expedition of the 
operations of the regulatory bodies; the adequacy of the national transportation system for defense and 
for the expanding needs of our growing economy; 

(2) the allocation of channels to radio and television stations; educational television; subscription and 
theater television; the administration by the Federal Communications Commission of the statutes 
which it administers; 

(3) the treatment of nonscheduled and feeder airline carriers; improvements to air safety; the restric- 
tions placed on American air carriers which impede the free flow of commerce; rates and continuance 
of subsidy payments; airport construction, and hazards of adjacency to airports; condemnation of air 
space; aircraft, and airline liability; 

(4) the adequacy of the protection to investors afforded by the disclosure provisions of the Securities 
Acts measured in terms of the purposes intended and the practice in distribution and underwriting; 
the adequacy of the protection to investors in investment companies; the adequacy of the current 
poeaen to customers of broker-dealers; the expediting of the liquidation of the work under the Public 

Jtility Holding Company Act in the simplification and integration of utility holding companies; 

(5) the availability and adequacy of petroleum, natural gas, and electric energy resources for defense 
and the expanding needs of our growing economy; the development of synthetic liquid fuel processes; 
the expediting of rate cases, 

(6) advertising generally, fair competition, and the administration of such statutes administered 
by the Federal Trade Commission; 

(7) research in weather, including air pollution and smog; artificially induced weather, and the 
sovereignty of a cloud; 

(8) the effects of inflation upon the benefits provided under railroad retirement and railroad unem- 
comes provisions; inequities in provisions of the statutes relating thereto, with comparison of 

enefits under the social seeurity system; and the operations of the Railroad Retirement Board; 

(9) provision for medical care; the adequacy of supply of hospitals, treatment centers, nursing homes, 
medical personnel and medical teaching facilities; research into human disease; the operations of the 
Public Health Service, and of the Food and Drug Administration; 

(10) research in the basic sciences being undertaken by the National Science Foundation; 

(11) disposition of funds arising from the operation of the Trading With the Enemy Act; and 

(12) the current and prospective consumption of newsprint and other papers used in the printing of 
newspapers, magazines, or such other publications as are admitted to second-class mailing privileges; 
the current and prospective production and supply of such papers, factors affecting such production and 
supply, and possibilities of additional uction through the use of alternate source materials: 

Provided, That the committee shall net undertake any investigation of any subject which Is being investi- 
gated by any other standing committee of the House. 

For the pusposes of such investigations and studies the committee, or any subcommittee thereof, may sit 
and act during the present Congress at such times and places within or outside the United States, whether 
the House is in session, has recessed, or has adjourned, to hold such hearings, and to require, by subpena or 
otherwise, the attendance and testimony of such witnesses and the production of such books, records, cor- 
respondence, memoranda, papers, and documents, as it deems necessary. Subpenas may be issued under 
the signature of the chairman of the committee or any member of the committee designated by him, and may 
be served by any person designated by such chairman or member, 

The committee may report to the House at any time during the present Congress the results of any investi- 
gation or study made noder authority of this resolution, together with such recommendations as it deems 
appropriate, Any such report shall be filed with the Clerk of the House if the House is not in sessien. 
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HEALTH 


The committee and its Subcommittee on Health and Science con- 
tinued to be very active during the 2d session of the 84th Congress 
on several subjects in the field of health. We have had occasion 
hitherto to report on the activities in this field, especially on those 
pertaining to poliomyelitis, during the first session.? 


POLIOMYELITIS VACCINE 


When the safety of the Salk vaccine was under a severe cloud ear! 
in 1955, the committee was able to make a major contribution stoma 4 
its hearings * and reports * which were responsible to a large degree 
for the institution of the national vaccination program. It was a 
magnificent achievement resulting from the wholehearted cooperation 
among the scientists in the pharmaceutical industry, private research 
institutions, and Government agencies that in January 1956 when 
the committee was considering the extension of the Poliomyelitis 
Vaccination Assistance Act through June 30, 1957 (which became 
Public Law 411, 84th Cong., 2d sess.), the safety and efficacy of the 
vaccine was no longer in question. 

In order to get a first-hand impression and better appreciation of 
the complexities inherent in the production and testing of the Salk 
vaccine, the committee visited the plants and laboratories of Eli Lilly 
& Co., Indianapolis, Ind. The chairman of the committee and 
13 members took part in this 2-day visit, which took place on February 
24 and 25, 1956. 

At the time of the visit, the scarcity of the vaccine caused con- 
siderable concern among parents of unvaccinated children. Eli Lilly 
and other companies engaged in the manufacture of the vaccine 
promised to step up production of the virus fluid and to make shifts 
In expert saisciea: in order to complete tests on accumulated fluid 
at the earliest ible date. The committee is gratified to note 
that these steps have resulted in a substantial increase of the vaccine 
supply, which has made possible the abandonment on August 1, 1956, 
of the voluntary interstate allocation system which had been in effect 
since July 31, 1955. 

HEALTH SURVEY 


In the course of its extensive hearings during the 83d Congress on 
the major diseases of mankind, the committee became aware of the 
great lack of reliable and up-to-date information on the incidence of 
these diseases and the disabilities resulting therefrom.’ The com- 
mittee, therefore, gave careful consideration to legislation authorizing 
a continuing survey and special studies of sickness and disability in the 
United States. In connection with this legislation, the committee 
noted that there exists a great need for the improvement of existing 
methods and techniques of statistical measurements and analysis as 
applied to medicine and public health. These methods and techniques 

2 Activity of the Committee on Interstate and Foreign Commerce, 84th Cong., 2d sess., H. Rept. No. 
1681, January 26, 1956. 

? The hearings have been published in full. See Poliomyelitis Vaccine—Pt 2: Scientific Panel Pre- 
sentation, June 22, 23, 1955. 

4See H. Rent. No. 1186 on H, R. 7126, July 19, 1955, and H. Rept. No. 1681, January 26, 1956. 

+ Poliomyelitis Vaccination Assistance Act of 1085 (Public Law 377, &4th Cons.) 


Rept. No. 1338, 83d Cong., March 10, 1954—Health Inquiry: The Toll of Our Major Diseases, Their 
Prevention, and Control. 











wis enka Saha wre 


| 
bs 








* 


SY OF SHR BRA 


‘ 











6 COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


can be said to constitute a new tool in medical investigation, and it is 
the expectation of the committee that the Public Health Service will 
assert leadership in this field. In order to accomplish this objective, 
the legislation authorizes the Surgeon General to make available to 
health officials, scientists, and appropriate public and other nonprofit 
institutions and organizations technical advice and assistance on the 
application of statistical methods to experiments, studies, and surveys 
in health and medical fields.” 


MANPOWER AND FACILITIES 


The committee is ever mindful of the fact that an adequate supply 
of trained manpower and adequate facilities (including both buildings 
and equipment) are needed for medical research and the treatment and 
rehabilitation of the sick and the disabled. _The committee is gratified 
that through several pieces of legislation it was able to make major 
contributions in this direction during the 84th Congress. 


Manpower 


The committee had occasion to consider legislation designed to 
increase the supply of health personnel in three specific fields and the 
committee is gratified that this legislation has become law.* The 
three fields covered by this legislation in which severe personnel 
shortages exist at the present time are— 

(1) Public health specialists; 

(2) Professional nurses qualified to teach and to serve in super- 
visory positions; and 

(3) Trained practical nurses. 

As stated by the committee in its report on this legislation,® the 
hearings conducted by the committee created an awareness once 
again on the part of the committee that the shortages of health 
personnel are not limited to the particular categories of health per- 
sonnel dealt with in this legislation, and that the shortages of health 
personnel in all categories which exist in this country adversely affect 
the methods and costs of providing health services. The committee 
stated that it expects to conduct, through its Subcommittee on 
Health and Science, an investigation and study of changes needed in 
the programs designed to increase the supply of health personnel and 
health facilities. The committee stated that it hoped to be able to 
begin such a study before the convening of the 85th Congress. The 
committee expressed its confidence that in the course of its hearings on 
major diseases of mankind held during the 83d Congress, and the 
hearings on the safety of the Salk poliomyelitis vaccine, held during 
the 84th Congress, it had developed a technique of panel discussions 
which would enable the committee to cope with the technical problems 
and controversial issues which are involved in these programs. 

In order to strengthen and improve the personnel system of the 
commissioned corps of the Public Health Service, the committee took 
up legislation relating to uniform allowances, retirement credits, 
training assignments, and reappointments of officers in the commis- 
sioned corps.” In addition, this legislation extends to periods of 


1 See belcw, S. : 076, 
§ See below, S, 3058 
*H. Rept. No. 2569. 
10'S, 2587, 
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national emergency involving the nationa! defense, the present 
authority of the President to make the commissioned corps a military 
service in time of war. 

Facilities 

The committee held lengthy hearings and gave detailed considera- 
tion to legislative proposals dealing with grants-in-aid for the con- 
struction of non-Federal health-research facilities and grants-in- 
aid for the construction of medical-school facilities. As a result of 
this consideration, the committee reported S. 849. 

As originally passed by the Senate, the bill provided for construction 
of facilities for research in certain crippling and killing diseases which 
were enumerated in the legislation. The committee was particularly 
impressed with the unanimous testimony which it received in the 
course of its hearings from distinguished scientific leaders as to their 
concern with adequate support for research and research facilities of 
all kinds at all levels in the sciences related to health. The committee 
amendment, therefore, makes eligible for grants all facilities competent 
to engage in the conduct of research in the sciences related to health. 
The term “sciences related to health” is defined as including medicine, 
osteopathy, dentistry, and public health, and fundamental and applied 
sciences when related thereto. The committee amendment was agreed 
to by the House and the Senate witb only a minor change in dates 
and has been signed by the President." 

While the 3-year grant-in-aid program is limited to the construction 
and equipment of facilities for the conduct of research in the sciences 
related to health, and does not apply specifically to medical-school 
facilities, many medical schools will be able to benefit from this 
program insofar as their research facilities are concerned. 

The committee determined not to take any action during the 84th 
Congress on legislation authorizing Federal aid for the construction of 
medical-school facilities. The committee directed the committee 
staff after adjournment to gather all possible information bearing on 
the subject of Federal aid to medical education and to report to the 
committee early in the next Congress, in order to facilitate considera- 
tion during the 85th Congress of legislation to authorize Federal aid 
to medical education. 

In order to provide adequate housing for the largest and most 
important medical library in the world, the committee took action 
on legislation to create a National Library of Medicine, to which would 
be transferred the existing Armed Forces Medical Library.“ At the 
serve time this important resource is inadequately housed in a 

uilding where the collections are threatened by loss from fire and 
damage through exposure to the weather. 

The extension of the Hospital Survey and Construction Act until 
June 30, 1959, which the committee had occasion to consider and 
recommend to the House of Representatives," will make possible the 
construction of many hospitals and health facilities throughout the 
Nation for which a need continues to exist. 

The committee also considered and reported Jegislation * which 
increases to $4 million the amount authorized to be appropriated for 

8, $49, 
12H, R. 4743. 
# Public Law 835, 
¥ 8, 3430. 
18 S. 3958. 
MS, 3246. 
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the erection and equipment of suitable buildings and facilities for the 
use of the National Institute of Dental Research at the National 
Institutes of Health in Bethesda. The committee found that the lack 
of proper facilities for the Dental Institute program poses a serious 
threat to this Nation’s progress toward the control and prevention of 
dental diseases. 


Health methods 


Finally, the committee was gratified to be able to do its share in 
the fight against mental illnesses by considering and acting on legisla- 
tion authorizing special mental health project grants for the purpose 
of supporting experiments and demonstrations in the field of mental 
health, with particular emphasis on projects designed to improve the 
oo and administration of State institutions for the mentally 


Arr Po.icy 


The committee has continued its consideration of our civil air policy. 
An indication of some of the matters under study in this connection 
has been given in our report of committee activities during the first 
session, with special reference to TACAN VOR/DME controversy, 
facilitation of international civil aviation, jet transport aircraft, and 
feeder-line prototype aircraft." Examination of these and other 
ae bearing upon civil air policy is continuing. 

he air disaster over Grand Canyon on June 30, 1956, in which 
128 lives were lost when 2 aircraft collided, dramatically, though un- 
fortunately, highlighted the need for early resolution of the problems 
of air space, which earlier had commanded the committee’s attention 
as one of the most significant aspects of any practical and revitalized 
air policy. The committee, accordingly, has adopted a motion direct- 
ing the creation of a special committee to investigate the problems of 
air-space use, including air traffic regulations and control, and the 
chairman appointed Representative Oren Harris as chairman of this 
subcommittee to investigate the Grand Canyon accident and the prob- 
lems of air-space use. Hearings have been held in Las Vegas and in 
oe before adjournment of the Congress, and will be con- 
tinued. 

TRANSPORTATION Poticy 


The Subcommittee on Transportation and Communications met in 
Washington in September, after the adjournment of the first session, 
for a week of hearings on the report of the Presidentisl Advisory Com- 
mittee on Transport Policy and Organization. Following an expla- 
nation and discussion of the report by the Secretary of Commerce, 
Chairman of the Committee, and by the Secretary of Defense and the 
Director of the Office of Defense Mobilization, Committee members, 
a representative of each of the affected transport industries com- 
mented upon the basic principles and proposals involved in the report 
as they bear upon the overall national transportation policy and upon 
the individual affected industry. 

Starting in April of this year and concluding June 20, the subcom- 
mittee conducted hearings on the identical bills, H. R. 6141 and H. R. 


¥ 8. 3958. 

" H. Rept. No. 1681, 84th Cong., January 26, 1956. See also H. t. No. 592, 84th Cong., Ist sess.— 
Ravestigntion of the Development of the Common System of Air Na mere and Traffic Control; H. Rept. 
No. a, 82d ea 17, 1952; H. Rept. 3130, 8lst Cong., September 21, 1950; H. Rept. 3251, Sist 
Cong., January a 
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6142, which were introduced by Chairman Priest. and the ranking 
minority member, Mr. Wolverton, at the request of the Secretary of 
Commerce to implement the Cabinet report. 

During these eon gy 8 testimony was received from numerous 
witnesses representing Government agencies, the various transport 
segments affected as railroads, motor carriers, water carriers, and 
freight forwarders, labor, shippers and shipping groups, and the 
general public. Owing to the voluminous and comprehensive record 
developed, the subcommittee recommended further study be made to 
develop the issues involved in the report and legislation. 

As a result of the subcommittee recommendation, the committee 
has directed its staff, following the adjournment of this session, to 
prepare a digest of the testimony, analysis of the differing positions 
on major proposals, and amendments offered, so that the considera- 
tion of these important proposals affecting transport policy may be 
assisted upon the return of the committee at the beginning of the next 
Congress. 


Trarric Sarety Stupy 


On June 5, the chairman appointed a five-member subcommittee 
to make an extensive study of the large increase in highway-traffic 
accidents, as was authorized by House Resolution 357, agreed to by 
the House on March 27, 1956. 

Members of the Special Subcommittee on Traffic Safety are Rep- 
resentatives Kenneth A. Roberts (Democrat, Alabama), who is chair- 
man of the subcommittee; Walter Rogers (Democrat, Texas); Samuel 
N. Friedel (Democrat, Maryland); John V. Beamer (Republican, 
Indiana); and Paul F. Schenck (Republican, Ohio). 

Following the adjournment of the second session, the subcommittee 
plans a broad study to cover five general areas: 


1. The human factor in accidents. 
2. Legislation. 

3. Vehicle design. 

4. Designs of streets and highways. 
5. Enforcement. 


Studies of human factors contributing to traffic accidents will include 
driver training, the licensing of drivers, and the effect of alcohol on 
safe driving. State and local regulations will be studied. Vehicle 
design and safety research projects will be gone into extensively. 


War Crarms AnD War Assets 


_ The Subcommittee on Commerce and Finance held extensive hear- 
ings on legislation dealing with war claims and the return of vested 
enemy property. At the direction of the subcommittee, the com- 
mittee staff prepared an analysis of all bills dealing with these subjects 
which was printed as a committee document.'* The subcommittee 
took action on bills dealing with claims of prisoners of war’ and 
religious organizations in the Philippines,” remaining World War I 

148 Summary of Bills Dealing With War Claims and Return of Vested Property, pre i for the use of 
the Subcommittee on Commerce and Finance of the Committee on Interstate and Foreign Commerce 
of House of ey June 8, 1956. 

H. R. 


12144, 
6586. 
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.enemy property,” and attorneys’ fees under the Trading With the 
-Enemy Act,” all of which passed the Congress and were signed by 
‘the President. 

.. Furthermore, the subcommittee reported to the full committee a 
clean bill dealing with war claims generally.“ Under the provisions 
of the bill, several categories of war claims due to damage to or loss 
of property caused by military action of Germany and Japan would 
be paid out of a German and Japanese claims fund. The bill con- 
templates that this fund of $200 million would be made up out of 
payments received by the United States from the Federal Republic 
_of Germany in accordance with the United States-Germany Debt 
Settlement Agreement of February 27, 1953. In view of the lateness 
of the session, no action was taken by the full committee on this 
legislation. 

With respect to war assets, the subcommittee chairman, Repre- 
sentative Arthur Klein (Democrat, New York) announced that the 
subcommittee may hold hearings on bills relating to the return of 
enemy property after the November election and prior to the con- 
vening of the 85th Congress in order to get a headstart on return 
legislation during the 85th Congress. 


NEWSPRINT 


The activities of the Subcommittee on Commerce and Finance in 
the field of newsprint hitherto have been reported.“ The committee 
is keenly interested in this highly-significant problem of the mainte- 
nance of adequate supplies of newsprint, and study will be continued 
following the adjournment. 


LeaistaATive Activity OF THE COMMITTEE 


The accompanying table summarizes statistically the work of the 
committee during the 84th Congress. In all, 678 bills have been 
referred to the committee (net after rereferrals), of which 53 were 
reported to the House with the recommendation that they be passed. 
Of these, 37 have become law and, in addition, 6 more were passed 
by the House, the proceedings vacated, and the companion Senate 
bills then passed and subsequently have become public law. One 
bill was vetoed by the President; 2 more passed the House and awaited 
Senate action; 1 was recommitted to the committee by the House; 
and 6 remained on the House Calendar. 

Of the bills which were not reported, 305 have been disposed of 
in some manner as indicated in the table. As of August 15, 1956, 320 
of the bills were pending, although hearings had been held on 94 of 
this group. 

21 See below, S. 2226. 

22 See below, S. 1146. 

% See below, H. R. 12197, July 11, 1956, 

24 ae No. 683, 84th Cong., Ist sess., May 26, 1955; H. Rept. No. 1681, 84th Cong., 2d sess., January 
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Status of bills referred, Aug. 15, 1956 
Subcommittees 
Full com 
— mittee Health Transpor Cc 
tation CraeETOS 
Bills referred: 

EL I nce tins bb in acthstenctingnslemdineins 616 250 62 252 52 
House joint resolutions. __............- 18 7 5 2 4 
House concurrent resolutions........--. 10 (2 ET Pa FE eee es ee eee 
House resolutions. __............- 1 BE CB ESE aS SRR SR 
Senate bills... ..........-.... 31 4 9 ll 2 
Senate joint resolutions. .._.......... 1 E PlbbadhiethartamheiwGdawes foubcesdunccad 
Senate concurrent resolutions.........- 1 _G Sea SX Oe es 
Total referred....-...--.--c--e---e-- 678 279 76 | 265 | 58 

Bills reported by committee: 
PN MANE... kan apbaapbtadeceness 37 9 ll 13 4 
Paths Mees 6 iscdsi nd pets biciodse  Diidcihditieds cdhueshibwasns 1 tI 
TO en ania tn ee ies eee a 1 SEL EA ies SE 
Tabled by House, Senate bills in lieu_- ap RPE R RRO 3 tp a ans 
Recommitted by House..............- ESE PRES eee eee 1 ae 
House Calendar... .....<.............-- ty Et Te 1 3} 2 
Total tenerted......nk<-siccccsveca<s 53 10 | 15 21 | 7 
Bills otherwise disposed of by committee: 3 | be 
Tabled, other Chamber bill reported - - 43 8 19 13 3 
Tabled, subject matter covered - ‘ 246 37 11 195 | 3 

Superseded by sponsor’s reintroduced | 
UME, * Soros neoadhethah ateenacerate 16 2 Ee DE ee Sa 
Total otherwise disposed of.........- 305 61 | 30 | 218 6 
Hearings held, pending.................... OF 2 ai | 26 | " 45 
cso bclaca prlibicrnan tien canis awe aiamacom SEE Tiksiacnbienees |-+---2------ TOLL, SOE 

| / 

















A brief description of the nature of the bills reported, by principal 
areas of jurisdiction, follows. 


INTERSTATE AND FOREIGN COMMERCE GENERALLY 





Total bills referred to the committee_....................------ 110 
Reported, passed, and became public law..............-.------------- 9 
ind aeusbieniiamecepran uses nhowgen > sne 1 
SIS | ge 8 a OS Ed Wa: Sp SN OR A TEES R79 OLE CR Sa Se ee ee nae 1 
Tabled by committee for other Chamber bill reported__..........-.---- 3 
Tabled by committee, subject matter covered__.............--.------- 3 
Superseded by sponsor's reintroduced bill..........-..--..-..----.---- 3 
age SLL SARA ag LS lc ed Sala A GAS Sa 6 
Pemane; OO. Saul bowel dehlnabaue thie veWaws ncn ubnadacheseuneccen 44 


Under this caption are 50 bills having to do with amendments to the 
War Claims Act or the Trading With the Enemy Act, 30 bills relating 
to subjects covered by statutes administered by the Federal Trade 
Commission, and 30 bills of a miscellaneous commerce nature. 


H. R. 1816 (MeCormack)—Declaring certain tidewater in the city of 
Boston nonnavigable tidewater 
The purpose of this bill is to declare the tidewaters (in which is 
located Fort Point Channel and South Bay) above the easterly side of 
the hghway bridge over Fort Point Channel at Dorchester Avenue 
in the city of Boston nonnavigable tidewaters. 


H. R. 2866 (Nicholson)—Deelaring a section of the Acushnet River in 
Massachusetts nonnavigable 


The purpose of this legislation is to declare a certain portion of the 
waterway (a section of the Acushnet River) in the city of New Bedford 
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and the towns of Fairhaven and Acushnet, Mass., a nonnavigable 
stream. 


S. 1250—Declaring a portion of Pike Creek in the city of Kenosha, 
Wis., a nonnavigable stream 
The purpose of this bill is to declare Pike Creek above the easterly 
side of the highway bridge at Sixth Avenue in the city of Kenosha, 
Wis., a nonnavigable stream to permit the city of Kenosha to reclaim 
and develop approximately 3% acres for commercial purposes and to 
permit extension of a major business street across the filled area. 


S. 1300—Declaring a portion of the waterway at Greenwich, Conn., a 
nonnavigable stream 

The purpose of this bill is to declare approximately 500 feet of an 
area of Greenwich Harbor in the town of Greenwich, Conn., to be a 
nonnavigable water of the United States to permit the construction of 
a section of the Greenwich-hillingly Expressway across a portion of 
marshland and a portion of the dredged basin, both within the limits 
of Greenwich a 


S. 1469—Declaring a portion of the waterway at Bridgeport, Conn., a 
nonnavigable stream 
The prupose of this bill is to declare nonnavigable a portion of 
Cedar Creek at Bridgeport, Conn., and to abandon a previously 
authorized Federal project to permit construction of a section of the 
Greenwich-Killingly Expressway. 


H. R. 5222 (Klein) —Amending the Flammable Fabrics Act 


This bill would amend the Flammable Fabrics Act to exempt from 
its application scarves made of plain surface fabrics. 


H. R. 11969 (Roberts)—Requiring certain safety devices on household 
refrigerators 

The bill would make it unlawful for any person to introduce or 
deliver for introduction into interstate commerce any household refrig- 
erator (manufactured 1 yesr or more after the date of enactment of 
this act) unless such refrigerator is equipped with a device which will 
enable the door thereof to be opened easily from the inside. The 
purpose of the legislation is to minimize, if not entirely eliminste, 
the number of tragic deaths of innocent children entrapped inside 
refrigerators, which have been occurring with increasing frequency in 
recent years. 

The Senate amended this bill to provide for an effective date of 
1 year and 90 days after the publication of commercial standards for 
such safety devices. Such commercial standards must be prescribed 
es published not later than 1 year after the date of enactment of 
this act. 


S. 1146—Attorneys’ fees under Trading With the Enemy Act 


The purpose of the legislation is to eliminate a requirement now in 
the Trading With the Enemy Act that the Office of Alien Property be 
required to pass upon the reasonableness of attorneys’ fees although 
such fees do not exceed 10 percent of the property to be returned. 


S. 2226—Disposition of remaining World War I assets 


The purpose of the legislation is to provide for the transfer of certain 
assets vested by the United States during World War I to the United 
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States Treasury for ultimate disposition. This will complete the 

administration and disposition by the Office of Alien Property of the 

Ys aaa of Justice of alien enemy property vested during World 
ar I. 


H. R. 6586 (McCormack)—War claims—Religious organizations in 
Philippines 

The purpose of the legislation is to authorize the Foreign Claims 
Settlement Commission to pay any religious organization functioning 
in the Philippines and of the same denomination as a religious organi- 
zation functioning in the United States, which furnished relief during 
World War II in the Philippines to members of the Armed Forces of 
the United States or to civilian American citizens, compensation for 
the fair value of supplies used in furnishing such relief and compensa- 
tion for the loss or aoe sustained as a consequence of the war b 
the educational, medical, scientific, and welfare facilities of suc 
religious organizations. 


H. R. 12144 (Bennett of Michigan)—War claims—Fizing date of death 

The purpose of the legislation is to authorize the Foreign Claims 
Settlement Commission, where findings of death of American prisoners 
of war made by the military departments are not based upon direct 
evidence, to fix any date falling before April 22, 1953 (the date on 
which repatriation of American prisoners of war in Korea begsn), as 
the date of death, using such presumptions and evidence as the Com- 
mission may find to be reasonable. 


INTERSTATE AND FOREIGN TRANSPORTATION 
Total bills referred to committee_..............---.-------- ee 


Reported, passed, and became public law___.......-.....-.----.------ 
Reported, tabled by House for Senate bill passed in lieu-.............-- 
Re SN Gg tees Dl danas Sawde 6 hantgeantnhenceensewe 
Tabled by committee, other Chamber bill reported. .............-.-.-. 
Table by committee, subject matter covered. ...........-....-..------ 
Superseded by sponsor's reintroduced bill_.................---.-.------ 
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ck Ss. SAAS s ranch Eetchndn~seentnnn edu <cte 
S. 898—Trip leasing 

This legislation would authorize the Interstate Commerce Commis- 
sion to exercise certain regulatory control over the leasing of motor 
vehicles by motor common and contract carriers when such vehicles 
are to be driven for the carriers by the owner, or an employee of the 
owner, of the vehicles. The Commission is granted authority by this 
legislation to prescribe regulations as to certain contents of the lease, 
and regulations which would assure that the motor carrier would have 
full direction and control of the leased vehicle and be fully responsible 
for its operation. The Commission is also given authority to establish 
requirements with respect to inspection and the safety of operation of 
such vehicles. Sika ; 

However, the Commission is denied authority to regulate the dura- 
tion of a trip-lease of a motor vehicle, with driver, or the amount of 
compensation for the use of such vehicle, when the vehicle is that of 
(1) a farmer, (2) a farmer-cooperative organization or federation, or 
(3) a for-hire or private carrier when such vehicle has completed a 
movement of property specified in the agricultural exemptions specified 
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in section 203 (b) (6) of the Interstate Commerce Act. Under this 
section, motor vehicles used in carrying property consisting of ordina 
livestock, fish (including shellfish), or agricultural (including horti- 
cultural) commodities (not including manufactured products thereof), 
are exempted from economic regulation by the Commission, but are 
subject to its safety regulations. 

In other words, regulated motor common and contract carriers 
would be permitted to trip-lease the motor vehicle, with driver, of a 
farmer, a farm cooperative association or federation, or the motor 
vehicle of a for-hire or private carrier which has completed a movement 
of property specified in section 203 (b) (6) of the act. Also, regulated 
motor carriers would be permitted to trip-lease the motor vehicle of a 
private carrier when such vehicle is used regularly in the transportation 
of perishable products manufactured from perishable property specified 
in section 203 (b) (6). Examples of such perishable products are 
frozen orange juice, or frozen vegetables. 

The direction of movement of the trip-leased vehicle is limited 
generally to a single movement, or one or more of a series of move- 
ments, in the general direction of the general area in which the trip- 
leased vehicle is based. 


S. 1777—Reduced rates for attendants of disabled persons 


The bill amends the Interstate Commerce Act in order to authorize 
common carriers to carry a disabled person requiring an attendant and 
such attendant at the usual fare charged for one person. 

Section 22 of the Interstate Commerce Act, which this legislation 
would amend, is permissive and accordingly the bill would not require 
a carrier to transport a disabled person requiring an attendant and 
such attendant for one fare. The proposed amendment would merely 
authorize the carrier to do this, just as the existing law authorizes 
carriers to transport various classes of persons and property free, or 
at reduced rates. 


S. 3391—Transportation of migrant farmworkers by motor vehicle 

The bill would require the Interstate Commerce Commission to 
establish, for carriers of migrant farmworkers by motor vehicle, 
reasonable requirements with respect to the comfort of passengers, 
qualifications and maximum hours of service of operators, and safety 
of operation and equipment. The bill does not set forth any specific 
requirements to be observed in the transportation of such workers, 
but leaves it to the discretion of the Commission to determine such 
reasonable requirements. The requirements to be fixed by the Com- 
mission would apply only in the case of transportation of any migrant 
worker for a total distance of more than 75 miles, and then only if 
such transportation is across the boundary line of any State, the 
District of Columbia, or Territory of the United States or a foreign 
country. 


H. R. 625 (Hinshaw)\—Amending section 22 of the Interstate Commerce 
Act relating to Government traffic 
The purpose of this bill is to amend section 22 of the Interstate 
Commerce Act so as to prohibit common carriers by railroad, motor 
vehicle, water, or freight forwarders from granting reduced rates 
(i. e., less than published tariff rates) for the transportation of Govern- 
ment property or personnel. Under the provisions of the bill, the 
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carriage of Government property or personnel would have to be 
charged at duly published tariff rates, fares, charges, and classifi- 
cations. 


S. 3365—Changing the requirements for obtaining a freight forwarder. 


permet 


The purpose of this bill is to amend section 410 of the Interstate 
Commerce Act to give to the Interstate Commerce Commission 
stronger administrative control over the issuance of permits to en- 
gee in the business of freight forwarding than exist under present 
aw, and thereby to bring the requirements for forwarder permits 
more nearly into line with requirements that exist with regard to the 
granting of authority to other carriers subject to regulation under the 
Interstate Commerce Act. 


H. R. 8901 (Harris)—Mass transportation in the District of Columbia 

The bill as introduced proposed to grant a public authority to pro- 
vide mass transportation in the District of Columbia and its environs 
after August 14, 1956, the date on which the Capital Transit Co. 
would cease to operate if no changes were made in existing law. 

The committee adopted an amendment in the nature of a substi- 
tute under which the Capital Transit Co. would continue after August 
14, 1956, to operate its mass-transportation system in the District of 
Columbia under its present charter and franchise, and under the appli- 
cable regulatory laws of the District of Columbia, with only such 
modifications as are provided for by the committee substitute. 

The company’s franchise, and the applicable regulatory laws, would 
be modified in the following respects: 

(1) A “system rate base” for ratemaking purposes would be 
specifically fixed for the company. 

(2) A 6%-percent return on the system rate base would be 
recognized as fair and reasonable, but there is no guaranty to the 
company that it would receive such a return. 

(3) The rates of fare now in effect (which were set by the 
Commissioners of the District on August 21, 1955) would con- 
tinue in effect unchanged until at least August 15, 1957, and 
subsequent rate proceedings would be expedited by procedural 
changes. 

(4) The company would be granted substantially the same 
tax relief as that which the Commissioners of the District of 
Columbia were willing to recommend for a new and suitably 
qualified private operator when they were attempting to find one 
last fall and early this year. 

(5) The Publie Utilities Commission of the District would be 
given authority to fix charges for, and rules and regulations 
governing, the issuance by the company of transfers between 
vehicles operated in the District. 

(6) The company would be partially relieved of existing obli- 
gations with respect to snow removal. 

(7) A duty would be placed on the company to initiate and 
carry out a plan of gradual conversion of its street railway opera- 
tions to bus operations. 

(8) The company would be placed in the same position as 
other public utilities in the District of Columbia in that it would 
not be required to secure approval of the Public Utilities Com- 
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zalenion to issue evidences of indebtedness payable within 1 year 
or less. 


INTERSTATE AND FOREIGN COMMUNICATIONS 
Total bills referred to the committee__..............-----.-- 2. 38 





Reported, passed, and became public law_..........---..------------- 5 
Tabled by committee, other Chamber bill reported. ..........-..---.--. 1 
Tabled by committee, subject matter covered_...................-.--- 1 
Superseded by sponsor’s reintroduced bill_.............-.---.----.----- 3 
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H. R. 5614 (Priest)—Protest procedure 


The bill is intended to amend section 309 (c) of the Communications 
Act of 1934 so as to prevent the abuse of the protest procedure, pro- 
vided for therein, by persons who are primarily concerned with the 
furtherance of their own private economic interest, and who are in a 
position to use the existing provisions of the section to delay the 
institution of radio or television services which the Federal Communi- 
cations Commission, without a hearing, has approved as being in the 
public interest. Section 309 (c), which permits any “party in interest” 
to protest radio and television authorizations granted by the Com- 
mission without hearirg, was enacted into law by the Communications 
fet Amendments, 1952. The bill intends to accomplish this purpose 

. (1) eliminating the necessity for holding full evidentiary hear- 
ings with respect to facts alleged by a protestant which, even if 
proven to be true, would not constitute grounds for setting aside 
the grant which the Commission has made; and 

(2) giving the Commission some discretion to keep in effect 
the authorization being protested where the Commission finds 
that the public interest requires the grant to remain in effect. 


H. R. 4090 (MeCormack)—Automatic radiotelegraph call selector 


The purpose of the bill is to require the installation of an automatic 
radiotale ph call selector on certain cargo ships of the United States 
carrying less than two radio operators. A ship equipped with such a 
device would be able to receive radio m es from shore stations and 
other ships while the ship’s radio operator is off duty. 


S. 1456—Amendments to common-carrier provisions of Federal Com- 
munications Act 
The purpose of this legislation is to relieve the Federal Communica- 
tions Commission and common carriers subject to its jurisdiction of 
administrative burdens which do not benefit the public interest but 
which result in a waste of money and manpower. Specifically, the 
bill relates to companies under common ownership, annual reports 
required of common carriers, mergers of telephone companies, and 
joint boards composed of members of the Federal Communications 
Commission and the various States affected by a particular com- 
munications problem. 


H. R. — (Macdonald)—Installation of radiotelephones on passenger 
vess 


The purpose of the legislation is to amend the Communications Act 
of 1934 to require United States vessels transporting one or more 
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passengers for hire and navigating in the open sea, or on any tidewater 
within the jurisdiction of the United States poten’ or contiguous to 
the open sea, to carry a radiotelephone installation meeting require- 
ments of the Federal Communications Commission. 


S. 3363—Radio operator’s license for Miroslav Slovak 


The purpose of the legislation is to authorize the Federal Com- 
munications Commission to issue a radio operator’s license to Miroslav 
Slovak, an alien who has filed a declaration of intention to become a 
United States citizen but who will not be eligible for citizenship 
until 1960. Subsection (L) of section 303 of the Communications Act 
of 1934 authorizes the Federal Communications Commission to issue 
radio operators’ licenses only to qualified citizens of the United States. 


CIVIL AERONAUTICS 
Total bills referred to the committee..............----.--__ 74 


Reported, passed, and became public law...............-.-.-..-.----. 
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Hearings held, pending_ 
Pending 
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H. R. 2225 (Williams of Mississippi)—Permanent certificates to local 
service airlines 
The purpose of this bill is to require the Civil Aeronautics Board to 
issue permanent certificates of public convenience and necessity to 
local service airlines operating within the continental limits of the 
United States under temporary certificates. 


S. 1855—Amending the Federal Airport Act 


The primary purpose of the bill, as amended by the committee, 
is to give to the Secretary of Commerce, for use in making grants 
under the Federal Airport Act, annual contract authority in the 
amount of $42,500,000 for the fiscal year 1956 and $63 million for each 
of the fiscal years 1957, 1958, and 1959. 

In addition, the bill has four secondary purposes: 

The first is to make it clear that the Department of Commerce is 
not to consider ineligible for Federal aid the development of any class 
of public airport, the construction, alteration, or repair of airport- 
terminal buildings, or the accomplishment of any other type of airport 
development legally eligible under the Federal Airport Act but instead 
is expected to make grants, within the limits of available authorized 
funds, for all legally eligible types of projects to the extent that they 
are determined to be necessary to meet the needs of civil aviation, 
on a case-by-case basis. 

Another purpose is to extend to 2 fiscal years the period of time 
within which apportioned funds shall remain available for use only 
in the States for which they are Spore mene 

Another purpose is to prescribe a deadline of March 31 for the 
preparation and adoption of each annual revision of the national 
airport plan. 
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Another purpose is to eliminate the present requirement that the 
Secretary of Commerce submit to the Congress each year a list of 
proposed projects for the development of large airports. 


S. 2972—To punish the willful damaging or destroying of aircraft 

As reported by the committee this bill would have amended the 
Civil Aeronautics Act to provide punishment, first for the willful 
damaging or destroying of air carrier aircraft used in interstate, 
overseas, or foreign air commerce; second, for attempts to damage or 
destroy such aircraft; and third, for knowingly imparting or conveying 
false information concerning such attempts or alleged attempts. 

During consideration of the measure in the House, the committee 
proposed an amendment to cover all aircraft used in interstate, foreign, 
or overseas air commerce, and to include the destruction of motor 
vehicles and motor-vehicle facilities. The amendment also provided 
that the legislation would amend title 18 of the United States Code. 


S. 2074—To extend the act of September 80, 1950, to promote the develop- 
ment of improved transport aircraft 

The purpose of the legislation was to extend for 5 years the act of 
. September 30, 1950, Public Law 867 of the Sist Congress (64 Stat. 
1090), which expired September 30, 1955, and which authorized the 
Secretary of Commerce to promote the development of improved 
transport aircraft, particularly turbine-powered aireraft, aircraft 
specially adapted to the economie-transportation of eargo, and air- 
craft suitable for local service airline operations. 


S. 3149 (H. R. 9592, Carlyle)—To provide reduced rate transportation 
for ministers of religion 

As reported by the committee and passed by the House, this legis- 

lation proposed to authorize air carriers and foreign air carriers not 

receiving subsidy to grant reduced-rate transportation to ministers 

of religion. In conference the legislation was amended to permit any 

air carrier or foreign air carrier to grant reduced-rate transportation 
on a space-available basis. 


S. 3168 (H. R. 9252)—Providing permanent certificates for certain air 
Carriers operating in Hawau and Alaska 
This legislation grants permanent certificates of public convenience 
and necessity to air carriers authorized to furnish service within the 
Territories of Alaska and Hawaii for any portion of that service 
performed pursuant to temporary certificate. 


S. 3412—To extend the provisions of the Civil Aeronautics Act relating 
to war-risk insurance for 5 years 
The purpose of this legislation is to extend for 5 years the authority 
of the Department of Commerce to provide war-risk insurance for 
civil aircraft. This authority expired June 14, 1956. 
H. R. 8000 (Williams of Mississippi)—To prohibit the serving of alcoholic 
beverages to airline passengers within the United States 
This legislation proposed to prohibit the selling or serving of alcoholic 
beverages (including wine and beer) by domestic air carriers to passen- 


gers while in flight between points within the 48 States and the District, 
of Columbia. 
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H. R. 8902 (Harris)—To. permit reinvestment by air carriers of net gains 
from the sale or other disposition of certain property 

This bill, as amended by the committee, proposed to change section 
406 (b) of the Civil Aeronautics Act so as to provide, in effect, that in 
determining the subsidy element of rates to be paid to air carriers for 
the transportation of mail, the Civil Aeronautics Board should not 
take into account net capital gains realized by the carriers from the 
sale or other disposition of depreciable property used or useful in the 
carrier’s normal operations, provided that the net gain (after applicable 
taxes) realized from the sale or other disposition was reinvested in other 
property, similar or related in service or use, within a reasonable time 
to be determined by the Board. 


WEATHER 





Total bills referred to the committee__..............-.-----.--- 12 
Reported, passed, and became public law_..............----------.--- 2 
Tabled by committee for other Chamber bill reported_............----- 8 
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S. 928—Air pollution 

The bill, as amended, would authorize the Secretary of Health, 
Education, and Welfare, through the Surgeon General of the Publie 
Health Service, in cooperation with other Federal agencies, with 
State and local government air-pollution-control agencies, and with 
other public and private agencies and institutions, to prepare and 
recommend research programs for devising and developing methods 
for eliminating or reducing air pollution. 

The Surgeon General may (1) encourage cooperative activities by 
State and local governments for the prevention and abatement of air 
pollution; (2) collect and disseminate information relating to air 
pollution and the prevention and abatement thereof; (3) conduct in 
the Public Health Service, and support and aid the conduct by State 
and local government air-pollution control agencies, and other public 
and private agencies and institutions of technical research to devise 
and develop methods of preventing and abating air pollution; (4) 
make available to State and local government air-pollution-control 
agencies, andother public and private agencies and institutions the 
results of surveys, studies, investigations, research, an experiments 
relating to air pollution and the prevention and abatement thereof. 

To enable it to carry out its function under this act, the bill as 
amended would authorize an appropriation of $5 million to the 
Department of Health, Education, and Welfare for each of the 5 
fiscal years beginning July 1, 1955, and ending June 30, 1960. 

S. 2913—Extends for 2 years the Advisory Committee on Weather Control 

This legislation extends to June 30, 1958, the Advisory Committee 
on Weather Control, created by Public Law 256, 83d Congress, to 


study and evaluate public and private experiments in weather modifi- 
cation. 
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INTERSTATE OIL COMPACTS, PETROLEUM, AND NATURAL GAS 





Total bills referred to the committee..................----.--.- 41 
Reported, passed, and became public law..................--.-..----. bi 
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Tabled by committee, other Chamber bill SOG iis kn ko enidsdaticnvan 2 
Tabled by committee, subject matter covered.................-...--... 32 
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Senate Joint Resolution 38—Consenting to an interstate compact to 
conserve oil and gas 


The purpose of the legislation is to give the consent of the Congress 
to the extension and renewal for a period of 4 years of the interstate 
compact to conserve oil and , Which was entered into originally 
in 1935 by the States of Oklahoma, Texas, New Mexico, Illinois, 
Colorado, and Kansas. The Congress gave consent to such compact 
by House Joint Resolution 407, approved August 27, 1935 (Public 
Res. 64, 74th Cong.). 

Since 1935 the compact has been renewed and extended six times 
with the consent of the Congress, and unless again renewed, would 
have expired on September 1, 1955. 

This compact, in article V, expressly states that nothing in it auth- 
orizes the signatory States to limit the production of oil or gas for 
the purpose of stabilizing or fixing the price thereof, to create or 
yal ass monopoly, or to promote regimentation. Senate Joint 

esolution 38, as it passed the Senate and was referred to this com- 
mittee, contained a section 2, not hitherto contained in the various 
extensions of the compact authorized by the Congress, which pro- 
vided for annual reporting by the Attorney General to the Congress 
as to whether— 


the activities of the States under the provisions of such com- 
pact (1) have remained within the purpose of such compact 
as set out in article V thereof; and (2) have resulted in the 
stabilizing or fixing of prices of oil or gas, the creation or 
perpetuation of any monopoly, or the promotion of any regi- 
mentation in the production or sale or oil or gas, with the 
understanding that conservation and the protection of the 
small producer are the paramount purposes of any rules and 
regulations issued under the compact. 


While the Attorney General wrote the committee that the general 
purpose of this provision seemed unobjectionable, he expressed some 
concern over the nature of the investigation into the field of economics 
called for by the language of this provision in the Senate resolution. 
The committee altered ‘this language in an amendment to the bill as 
reported to provide for reporting to the Congress by the Attorney 
General as to whether or not— 


the activities of the States under the provisions of such com- 
pact have been consistent with the purposes as set out in 
article V of such compact. 


H. R. 6645 (Harris)—Amendments to Natural Gas Act 


This bill proposes amendments to the Natural Gas Act, which fall 
into the following categories: 

First, the bill proposes to exempt producers of natural gas from 
public utility regulation as natural-gas companies, and thus restore 
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the law to what it had been generally believed to be for 16 years prior 
to the Supreme Court’s decision of June 7, 1954, in the case of Phillips 
Petroleum Co. v. Wisconsin (347 U. S. 672). 

Second, the bill contains provisions to protect consumers from 
excessive rate increases which might result in certain instances by 
reason of such exemption of producers from regulation. Briefly, 
these provisions give the Federal Power Commission a new authority 
to be exercised in case a natural-gas company proposes a rate increase 
based on an increase in the price it pays for natural gas. The Com- 
mission then would determine whether the increased price the natural- 
gas company pays for the gas (except a price increased through the 
operation of a “step-up” or “tax increase” clause in a contract 
entered into before this legislation is enacted) is in excess of the 
“reasonable market price” of the gas. Amounts paid in excess of 
the “reasonable market price” would not be allowed as an operating 
expense of the natural-gas company for rate purposes, and thus 
could not be passed on to consumers. 

Third, the bill includes a provision which would protect the financial 
soundness of natural-gas companies by relieving any such company 
of the obligation, under escalator clauses in existing contracts, to pay 
an amount in excess of the reasonable market price, and by providing 
that the contract may not be terminated because of the fact that the 
purchaser cannot be required to pay more. 

Fourth, the bill provides for use of the “reasonable market price” 
standard in deciding applications for certificates of public convenience 
and necessity and in fixing the rates charged by a natural-gas com- 
be for natural gas which it produces itself or which it buys from an 
afhhiate. 

Fifth, the bill amends the definition of “interstate commerce”’ in 
the Natural Gas Act so that such term would include foreign com- 
merce insofar as such commerce takes place within the United States. 


SECURITIES AND EXCHANGES 
Total bills referred to the committee__.......-......-....-.-..- 12 
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H. R. 10624 (Klein)—Intercorporate relations between the General 
Public Utilities Corp. and the Manila Electric Co. 
The bill would permit the General Public Utilities Corp. to retain 
Manila Electric Co. as a subsidiary despite the provisions of the 
Public Utility Holding Company Act of 1935. 


H. R. 9319 (Bennett of Michigan)—Amending section 3 (6) of the 
Securities Act of 1933 

The purpose of the bill is to provide additional protection to in- 
vestors in securities exempted under section 3 (b) of the Securities Act 
of 1933, by making the provisions of section 11 of this act (which 
imposes civil liabilities on certain named individuals on account of 
false and misleading statements in a registration statement) applicable 
with respect to any statements or documents which may be required 
to be filed with the Securities and Exchange Commission pursuant to 
the Commission’s rules under section 3 (b) of the act. 
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INTERSTATE TRANSMISSION OF POWER 








Total bills referred to the committee.............-.--.-.--.---- 6 
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RAILROAD LABOR, RETIREMENT, AND UNEMPLOYMENT 

Total bills referred to committee. .............----.----.------ 187 
Reported, passed, and became public law..................-...------- 1 
Reported, tabled by House, Senate bill passed in lieu-..........------- 1 
Tabled by committee, subject matter covered_...........-.----------- 181 
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H. R. 4744 (Priest)—Amending the Railroad Retirement Act and the 
Railroad Unemployment Insurance Act 

This bill provided (1) for an increase in the maximum spouse’s 
annuity payable under the Railroad Retirement Act from $40 a month 
to the highest amount which could be paid as a wife’s insurance benefit 
under the provisions of the Social Security Act, which will be $54.30 
beginning in January 1956, (2) for the repeal of the restriction on the 
payment of a survivor’s annuity when such survivor was simultane- 
ously receiving or entitled to receive a social-security benefit under 
the provisions of the Social Security Act, and (3) that all positions to 
which individuals are appointed by the Railroad Retirement Board 
shall be in and under the classified (competitive) civil service and shall 
not be removed or excepted therefrom. This bill passed both Houses 
and became Public Law No. 383 on August 12, 1955. 


H. R. 9065 (Harris)\—Amending the Railroad Retirement Act 

With certain exceptions noted below, the reported bill, H. R. 9065, 
provided generally for a 15-percent increase in retirement and sur- 
vivor benefits and pensions payable under the Railroad Retirement 
Act. The exceptions were as follows: 

1. When the retirement annuity is computed under the overall 
social security minimum specified under section 3 (e) of the Rail- 
road Retirement Act, there would be an increase of less than 15 
percent or no increase at all. 

2. In the case of a retired employee who has a current connec- 
tion with railroad industry and whose annuity, computed under 
the minimum provision preceding the provision in section 3 (e) 
of the act, is an amount equal to the employee’s monthly com- 
pensation, such annuity would not be increased at all. 

3. If a spouse is receiving the maximum amount of $54.30, 
that annuity would not be increased at all, If the spouse is 
receiving more than $47 and under $54.30, the increase would be 
less than 15 percent. 

4. Survivor benefits which are presently computed under the 
overall social security minimum guaranty would be increased by 
less than 15 percent or not at all. 
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All other beneficiaries, except those noted in the 4 preceding 
paragraphs, were to receive a 15 percent increase in benefits. 

The reported bill also amended the Railroad Retirement Tax Act 
by increasing the contribution rates on employees and employers from 
the present rate of 6% to 7% percent on each employee’s compensation 
up to $350 a month, and from 12% to 14% percent on the compensation 
on every employee representative up to $350 a month. 

In lieu of the reported bill the House and Senate passed S. 3616, 
which provides generally for a 10 percent increase in retirement and 
survivor benefits and pensions, effective July 1, 1956, with the same 
category of exceptions specified in the reported bill, H. R. 9065. 
Also, S. 3616 does not amend the Railroad aticnoiant Tax Act and, 
hence, does not change the present rate of employer and employee 
contributions. 

S. 3616 was approved by the President on August 7, 1956, and is 
Public Law 1013. 

Tables 1 and 2 below contain data on the number of beneficiaries, 
by classes, who will receive a 10 percent increase or less than 10 
percent, the average amount of increase, and other data. 


TaB_P 1.—Estimated numbers of monthly beneficiaries of each type on the Railroad 
Retirement Board's current payment rolls July 1, 1956, who would be affected or 
not affected by proposed 10 percent increase in railroad retirement benefit formulas 



































‘ w SESS 
On cur ape Pay ment Seireind. comm ber | Estimated number not increased 
i ! 
. ase Benefit com- Month-! | 
ype of benefit puted under— ng ese ly com- a 
bos By 10 |g lc] | mens ipsa 
Total | Total | pers | 4) por. | Total | tion, (PoVnriy| Others 
| Rail- | Social cent aw mini- /OURU 
| road |security ce mum | S3ses | 
formula) formula cases 
co ae 
| Mane 650, 900} 470, 400) 180, 500 413, 400] 381, 400} 32,000) 237, 500 7, 000| 168,000} 62, 500 
Retirement........ 321, 000; 299,000 22, 000] 298, 000) 289, 000} 19,000, 23,000} 5,000) 18,000/__...... 
Pensioners........- 2,500! 2, 500)... _. tS a | RS SRS ae SS SRST 
Spouses............ 114, 000) 107,000} 7,000) 44,000) 31, 000) 2 13,000} 70,000) 2,000; 5, 500) # 62, 500 
Aged widows....._- 153,000) 55,000} 98,000! 59,000) 52,000) 47,000) 94, 000).....__- | 94,000) ........ 
idowed mothers.| 11, 400 400} 11, 000 800 400} $400} 10, 600)-....... 10, 600) ........ 
Children__........- 44,000} 2,500; 41,500) 5,000; 2,500) °2,500} 39, 000)__..._.. 39, 000) ...-.... 
Ss EER 1, 100 100} 1, 000 200 100} = 100 900}... 22... 900)........ 
Survivor (option)..| 3,900}  3,900)........ 3,900} 3, 900}.......- RCTS EGE Fae ‘epee 
| 











1 Includes 6,000 guaranty cases changed to railroad formula, 3,000 minimums ($69, 4.14 times years of 
service) changed to monthly compensation minimums. 

2 Includes 11,500 unreduced spouse benefits over $49.36 but less than $54.30 before increase, and 1,500 
guaranty cases changed to the railroad formula. 

2 Normal spouse annuity already equal to $54.30. 

4 Includes 5,000 guaranty cases and 2,000 ~~ minimums changed to the regular railroad formula. 

§ Guaranty cases changed to the railroad formula. 


Nore.—No provision made for application of the disability freeze under title II of the Social Security Act. 
Source: Office of Director of Research, U. S. Railroad Retirement Board, July 19, 1956. 














“S47 








sigs eh Md eed chon 
ib 


Bene} 





24 COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


TasLe 2.—Estimated numbers of monthly beneficiaries of each type on the Railroad 
Retirement Board’s current payment rolls July 1, 1956: Number and percent 
affected and average monthly fits before and afler proposed 10 percent increase 
in railroad retirement benefit formulas 





















































Total on current payment rolls Total on rolls receiving increase 
Average benefit Average benefit 
Type of benefit a Per- Per- 2 Per- 
Number cent |Numberijcent of| cent 

Before | After jchange total | Before | After ‘change 

increase | increase increase | increase 
UNE co cccheconnnal kb RATS, CEO ES Wate ae 413, 400 WS Bac cuicndbnencstatiadadis 
Retirement .............. 321, 000 | $102.10 | $111.70 9.4 | 298, 000 93 | $104.40 | $114.70 9.9 
Pensioners ...........-..| 2, 500 77.80 85.60 | 10.0 2, 100 77.80 85. 60 10.0 
CRUD 5 entacahecnnen 114,000} 46.90] 4820| 28] 44,000 39} 39.60] 42.85 8.2 
Aged widows. .........- 153.000} 50.90] 52.40] 2.9] 59,000 39} 40.90] 44.65 9.2 
Other survivor insurance.| 56, 500 46. 00 46. 30 of 6, 000 il 35. 50 38. 50 8.5 
Survivor (option) ....... 3, 900 45. 90 50.50; 10.0 3, 900 100 45. 90 50, 50 10.0 

Source: Office of Director of Research, U. 8. Railroad Retirement Board, July 19,1956, 
PUBLIC HEALTH AND QUARANTINE 

Total bills referred to committee... .... 22.2.2... 2 eee 128 
Reported, passed, and became public law.._.............-.--.--------. 9 
Reported, tabled by House, Senate passed bill in lieu. ..........-.-.--. 3 
TN i eal 1 
Tabled by committee, other chamber bill reported....................-. 16 
Tabled by committee, subject matter covered_..............--.------- 11 
Superseded by sponsor’s reintroduced bill..............-...-.---.-.--- 6 
EE GO ER See STE Le Pipe mim ue SO See re Recast nS ae ENE aap lees 22 
PREIS, So a lain Sees Hee eae eae on ee ae 60 


House Joint Resolution 256 (Priest)—Mental health study 


The purpose of the legislation is to authorize the Surgeon General, 
upon the recommendation of the National Advisory Mental Health 
Council (established by the National Mental Health Act), to make 
grants for the carrying out of a coordinated program of study of all 
aspects of the resources, methods, and practices for diagnosing, treat- 
ing, caring for, and rehabilitating the mentally ill. Such grants would 
be made to nongovernmental organizations composed of representa- 
tives of leading national medical and other professional associations 
and agencies active in the field of mental health. 

The joint resolution would authorize to be appropriated for the 
fiscal year ending June 30, 1956, the sum of $250,000, and the sum of 
$500,000 for each of the 2 succeeding fiscal years. Under the terms 
of the grants, the research and study must be completed within 3 
years from the date it is inaugurated. Annual reports and the final 
report must be filed by the grantee with the Congress, the Surgeon 
General, and the governors of the several States. 

Grantees are authorized to accept—and it is anticipated that they 
will secure—additional financial support from private or other public 
sources. 


H. R. 7126—Poliomyelitis Vaccination Assistance Act 


The great relief felt by the American people over the successful 
outcome of the large-scale field trials conducted with the Salk vaccine 
in 1954, was reflected in the introduction of numerous bills designed 
to provide for Federal sharing of the cost of vaccinating the persons 











COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 25 


most susceptible to poliomyelitis. The consideration of these bills 
was complicated by reason of a controversy which developed with 
regard to the vaccine’s safety subsequent to its licensing. 

After a careful study of all legislative proposals for Federal sharing 
of the cost of vaccinating eligible persons, the committee reported 
unanimously a bill which, with some modifications, became Public 
Law 377 of the 84th Congress, known as the Poliomyelitis Vaccination 
Assistance Act of 1955. 


H. 00 ae (Priest)—Extension of Poliomyelitis Vaccination Assistance 
ct 


The purpose of the legislation is to extend through June 30, 1957, 
the duration of the Poliomyelitis Vaccination Assistance Act of 1955. 


S. 849—Grants-in-aid for construction of non-Federal health research 
facilities 
The purpose of the legislation is to authorize s 3-year grant-in-aid 
program on a matching basis of not to exceed $30 million for each of 
the 3 years to assist public and nonprofit institutions in constructing 


and equipping facilities for the conduct of research in the sciences 
related to health. 


H. R. 9048 (Priest)—To provide mental health study grants 


The purpose of the legislation is to broaden the present authority 
of the Public Health Service to make grants for the purpose of develop- 
ing poe a methods of diagnosing mental illness and caring, treating, 
and rehabilitating the mentally ill. 


S. 2587—Commissioned corps of Public Health Service 

The legislation contains miscellaneous amendments to provisions 
of the Public Health Service Act relating to the commissioned corps of 
the Public Health Service. The principal amendment would extend 
to periods of national emergency involving the national defense, the 


present authority of the President to make the commissioned corps a 
military service in time of war. 


S. 3246—Institute of Dental Research 


The purpose of the legislation is to increase from not to exceed $2 
million to not to exceed $4 million the amount authorized to be 
appropriated for the erection and equipment of suitable buildings 
and facilities for the use of the National Institute of Dental Research 
at the National Institutes of Health at Bethesda. 


S. 8076—Health survey 


The purpose of the legislation is to provide for a continuing survey 
and special studies of sickness and disability in the United States, and 
for periodic reports of the results thereof. 


S. 3958—Omnibus Health Amendments, 1956 


The purpose of the legislation is to increase the supply of health 
persdnnel and health facilities, and to improve the methods by which 
certain health services are furnished. 

Title I would increase the supply of public health specialists by 
establishing a 3-year Federal program of graduate traineeships. 

Title Il would increase the supply of professional nurses who are 
qualified to teach in the various fields of nurse training or to serve in 























































26 COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


an administrative or supervisory capacity by establishing a 3-year 
Federal program providing advanced training to professional nurses. 

Title III would increase the supply of trained practical nurses by 
establishing a 5-year program of Federal matching grants to States 
for expanding and improving vocational educational training programs 
for practical nurses. 

Title IV would extend for 2 additional years the Hospital Survey 
and Construction Act which otherwise would expire on June 30, 1957. 

Title V would support investigations, experiments, and demonstra- 
tions in the field of mental health by authorizing the Surgeon General 
to make special project grants for such purposes. 
H. R. 9547 (Hale)—Food and drug—Simplified procedures 

The purpose of the legislation is to simplify the procedures followed 
by the Food and Drug Administration nm making regulations under 
certain provisions of the Federal Food, Drug, and Cosmetic Act. The 
bill would remove in specified situations, where the proposed regula- 
tions are not controversial, the mandatory requirement of following 
formal rulemaking procedures. 


H. R. 7732 (Haley)—Food and drug—Coloring of oranges 

The purpose of the legislation is to permit the orange industry to 
continue for a maximum period of 3 years (until March 1, 1959) the 
long-established practice of artificially coloring with a coal-tar color 
oranges which are ripe but whose skins do not have the characteristic 
orange color. 


H. R. 5257 (O'Hara of Minnesota)—Definition of “Nonfat dry milk” 

The purpose of the legislation is to change the name of a product 
referred to in the act of March 2, 1944, from “nonfat dry milk solids 
or defatted milk solids” to “nonfat dry milk.” Public Law 244 fixes 
a definition and standard of identity for this product for the purposes 
of the Federal Food, Drug, and Cosmetic Act, 


S. 3480—National Library of Medicine 
The bill has as its objective the advancement of the national health 
and welfare by the creation of a National Library of Medicine to 
which would be transferred the existing Armed Forces Medical 
Library. 
BUREAU OF STANDARDS, STANDARDIZATION OF WEIGHTS AND 
MEASURES, AND THE METRIC SYSTEM 





Total bills referred to committee_.............--...---...----- 4 
Reported, passed, and became public law____.......-......-..---.-.-- 1 
Tabled by committee for other Chamber bill reported_.............--.-. 1 
PORIOG 6 ionic cninwcisnscnctinnedtdads ee LO GU Denes 2 
S. 2060—Amending the Organic Act of the National Bureau of 

Standards 


The purpose of this bill is to amend the act of March 3, 1901 (31 
Stat. 1449; 15 U. S. C. 271), which is the organic act of the National 
Bureau of Standards, so as to authorize the Bureau to retain fees 
received from the public for services performed; to allow the Bureau 
to charge fixed prices for services pecrnemes for other agencies; to 
incorporate authority for the use of the working capital fund in the 
oo oa and to permit changes in the accounting treatment under 

e fund. 
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Status of bills referred 



























































Ist sess., as | 2d sess., as 
of Aug. 20, | of Aug. 15, 
1955 1956 
Bills referred: 
House bills........... 319 616 
eo DEEL AE SE Et EOD, GLEE SES belies ~ 14 18 
EOURS UETEING SUDOIUGN nda cc dc da dé dectdnbucsdanssdecsscdescces 10 10 
POOR TUNE ii cig cctinitis bikes chnbtendernasedswbiseeasdodséoaube 1 1 
SRE SSR SR ARE ieee SAE 9 31 
i AB RARE I ALE LS a SE SEES 1 1 
Senate concurrent resolutions... ...... 2.222.225. eee ee ee cence cece wees 1 1 
Total referred........- 355 67 
Bills reported by committee: 
SE ALA a ae eS De CS ae RAR Fy | a eS EES ll 37 
ear by House (Senate bill passed in lieu and now public law)..........-- 2 : 
aR ater al Sag APL ie a aR ER nano aka tbetscmitata kp caeaiaiiacss o eiocunn Neveu ecepumeoiioa 
Ba CaS Cie ERE T Ss aS BA ESTES IS SRE ER RT 1 2 
TIT ae i a a ne SE See re 1 
RR Ee TNE LEE Fe PIL et OR ED 2 6 
WW ss toe Le a i a ee ek a 16 | 53 
Bills otherwise disposed of by committee: 
Tabled for other Chamber bill reported................-.......-..-......--.. ll 43 
Tabled; SULINes MINN COVUIOE. |. 5. aha ch cccscckdeceencbe 59 246 
Superseded by sponsor’s reintroduced bill.............. 12 16 
eR TRIES LES Matic? Ese at Ae EGE CO ERS 82 305 
Hearings held, pending...........<.<si....-.-.-.-.-2--- wil | 13° of 
ERE RES PES ap RO NE IL SE SOD BES I | 244 226 





In the following description of the status of bills referred, action taken in the 
second session is indicated by the use of the year (1956). Otherwise, the data 
given are for the first session, or 1955. 


Reported by the committee—now public law (37): 

H. R. 1816—Nonnavigable, Boston. Introduced (McCormack) January 10. 
Reported (Macdonald) April 18, No. 421. Passed House April 18. 
Passed Senate April 28. Approved May 13, Public Law 34. 

H. R. 2225—Feeder airline certificates. Introduced (Williams, Mississippi) 
January 13. Hearings February 23-25. Reported (Williams) March 22, 
No. 265. Passed House April 19. Passed Senate, amended, April 20. 
Conference report May 5, No. 486. Passed Senate May 5. Passed House 
May 9. Approved May 19, Public Law 38. 

8S. 1469—Nonnavigability, Bridgeport. Referred to committee June 1. 
Reported (Friedel) June 23, No. 907. Passed House July 5. Approved 
July 12, Public Law 151. 

8. 1300—Nonnavigability, Greenwich. Referred to committee June 1. 
Reported (Hayworth) June 23, No. 905. Passed House July 5. Ap- 
proved July 12, Public Law 152. 

$8. 1250—Nonnavigability, Kenosha. Referred to committee June 1. 
Reported (Flynt) June 23, No. 908. Passed House, amended, July 5. 
Senate agrees, July 11. Approved July 26, Public Law 169. 

8. 928—Air pollution. Referred to committee June 1. Reported (Carlyle) 
June 28, No. 968. Passed House, amended, July 5. Senate agrees 
July 6. Approved July 14, Public Law 159. 


27 











28 COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


Reported by the committee—now public law (37)—Continued 

8. J. Res. 38—Extension interstate oil compact. Referred to committee 
May 10. Reported (Harris) June 27, No. 967. Passed House, amended, 
July 5. Senate agrees, July 14. . Approved July 28, Public Law 185. 

H. J. Res. 256—Mental illness. Introduced (Priest) March 17, following 
hearings on H. J. Res. 230, March 8, 11. eported (Priest) March 21, 
No. 241. Passed House April 21. Passed Senate July 18. Approved 
July 28, Public Law 182. 

8. 1855—Airport construction. Referred to committee June 27, Hearings, 
Harris subcommittee, July 6, 8, 14. Reported (Harris) July 15, No. 1190. 
Passed House, amended, July 18. Senate agrees July 20. Approved 
August 3, Public Law 211. 

. R. 2886—Nonnavigability, Massachusetts. Introduced (Nicholson) 
January 24. Reported (Macdonald) June 23, No. 909. Passed House 
July 5. Passed Senate July 21. Approved August 3, Public Law 212. 

H. R. 4744—Railroad retirement benefits. Introduced (Priest) March 8. 
Hearings, Harris subcommittee, June 17. Reported (Priest) July 1, No. 
1046. Passed House July 5. Passed Senate, amended, July 28. House 
agrees July 30. Approved August 12, Public Law 383. 

H. R. 5614—Communications Act, proceedings. Introduced (Priest) April 
18. Hearings, Harris subcommittee, June 22. Reported (Priest) July 1, 
No. 1051. Passed House July 21. Reported in Senate (Commerce) 
July 28, No. 1231. Passed Senate, January 12, 1956. Approved January 
20, 1956, Publie Law 391. 

S. 2587—Public Health Service commissioned corps. Referred to com- 
mittee January 9, 1956. Hearings, Priest subcommittee, February 7, 1956. 
Reported (Roberts) April 9, 1956, No. 1987. Passed House April 16, 
1956. Approved April 27, 1956, Public Law 492. 

S. 1146—Trading With the Enemy Act, fees of attorneys. Referred to 
committee March 20, 1956. Hearings, Klein subcommittee, June 6, 1956. 
Reported (Klein) June 12, 1956, No. 2332. Passed House June 18, 1956. 
Avproved June 25, 1956, Public Law 611. 

S. 30/6—Sickness survey. Referred to committee April 9, 1955. Hearings, 
Priest subcommittee, April 17, 1956. Reported (Dies) May 3, 1956, 
No. 2108. Passed House, amended, June 18, 1955. Senate azrees 
June 27, 1956. Approved July 3, 1956, Publie Law 652. 

§. 2913—Advisory Commission on Weather. Referred to committee May 1, 
1956. Reported (Rogers) June 25, 1955, No. 2424. Passed House July 2, 
1956. Approved July 9, 1956, Public Law 664. 

H. R. 7732—Coloring of oranges. Introduced (Haley) July 29. Hearings, 
Priest subcommittee, February 10, 19565. Reported March 29, 1956, 
No. 1982. Passed House April 16, 1956. Reported in Senate (Interior 
and Insular Affairs) June 29, 1956, No. 2591. Passed Senate July 2, 1956. 
Approved July 9, 1956, Publie Law 672. 

8S. 2972—Destruction of aireraft. Referred to committee February 14, 1956. 
Reported (Harris) March 29, 1956, No. 1979. Passed House, amended, 
May 7, 1956. Conference report June 8, 1956, No. 2287. House agrees 
July 2, 1955. Senate agrees July 3, 1956. Approved July 14, 1956, 
Public Law 709. 

8, 3246—F acilities for dental research. Referred to committee Avril 9, 1956. 
Hearings, Priest subcommittee, April 17, 1956. Reported (Harris) May 
10, 1956, No. 2144. Passed House, amended, July 13, 1955. Senate 
agrees July 17, 1956. Approved July 19, 1956, Public Law 732. 

S. 3163—Certificates of intra-Alaska airlines. Referred to committee May 1, 
1956. Reported (Priest) June 25, 1955, No. 2462. Passed House, 
amended, July 2, 1955. Senate agrees July 12, 1956. Approved July 29, 
1956, Public Law 741. 

8. 3412—War risk insurance, aircraft. Referred to committee May 22, 1956. 
Reported (Priest) June 28, No. 2510. Passed House July 16, 1956. 
Approved July 20, 1956, Publie Law 746. 

8. 1777—Reduced fares, attendants for disabled. Referred to committee 
March 27, 1956, . Hearings June 12, 1956. Reported (Williams) July 17, 
1956, No. 2745. Passed House July 19, 1956. Approved July 27, 1956, 
Public Law 825. 

8. 849—Health research facilities. Referred to committee July 19. Hear- 
ings, Priest subcommittee, April 11, 1956. Reported (Priest) May 21, 
1956, No. 2184. Passed House, amended, July 13, 1956. Conference 
report July 18, 1956, No. 2773. House agrees July 19, 1956. Senate 
agrees July 20, 1956. Approved July 30, 1956, Public Law 835, 
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Reported by the committee—now public law (37)—Continued 
8S. 3363—Relief of M. Slovak. Referred to committee June 20, 1956. 
Reported (Harris) July 18, 1956, No. 2783. Passed House July 26, 1956. 
Approved ah oa 6, 1956, Private Law 878. 
H. R. 10624—Manila Electric Co., exemption from Holding Company Act. 
Introduced (Klein) April 18, 1956. Hearings, Kicin subcommittee, 
May 9, 23, 1956. Reported (Klein) June 26, 1956, No. 2477. Passed 


House July 2, 1956. orted Senate (Commerce) July 25, 1956, No. 
oy Passed Senate July 27, 1956. Approved August 9, 1956, Private 
aw 893. 


H. R. 9547—Food and Drug Administration, procedures. Introduced 
(Hale) February 27, 1956. Hearings, Priest subeommittee, June 29, 1956. 
Reported (Priest) July 5, 1956, No. 2623. Passed House July 16, 1956. 
Reported Senate (Labor and Public Welfare) July 21, 1956, No. 2752. 
Passed Senate Juiy 23, 1956. Approved August 1, 1956, Public Law 905. 

8S. 3958—Facilities for training nurses. Referred to committee June 13, 
1956. Reported (Priest) July 2, No. 2569. Passed House, amended, 
July 23, 1956. Senate agrees July 24, 1956. Approved August 2, 1956, 
Public Law 911. 

S. 1456—Communiecations, interlocking directorates. Referred to committee 
Febrnarv 6, 1956. Hearings, Harris subcommittee, April 17, 1956. Re- 
ported (Harris) June 29, 1956, No. 2540. Passed House, amended, July 
i 1955. Senate agrees July 25, 1956. Approved August 2, 1956, Public 

aw 914. 

H. R. 11969—Refrigerator latch safety. Introduced (Roberts) June 26, 
1955. Reported (Roberts) July 6, 1956, No. 2634. Passed House July 19, 
1955. Reported Senate (Commerce) July 20, 1956, No. 2700. Passed 
Senate, amended, July 26, 1956. House agrees July 27, 1956. Approved 
August 2, 1956, Public Law 930. 

S. 3391—Migrant farmworkers. Referred to committee May 1, 1956. 
Hearings, Harris subcommittee, May 16, 1956. Reported (Harris) July 
19, 1956, No. 2810. Passed House, amended, July 23, 1956. Senate 
agrees July 25, 1956. Approved August 3, 1956, Public Law 939. 

8. 2060—Bureau of Standards, revolving fund. Referred to committee July 
29, 1996. Hearings, Priest subcommittee, July 6, 1956. Reported (Robests) 
Juiy 19, 1956, No. 2809. Passed House, amended, July 23, 1956. Senate 
agrees July 25, 1956. Approved August 3, 1956, Publie Law 940. 

S. 3430—Library of medicine. Referred to committee June 13, 1956. 
Hearings, Priest subcommittee, June 11, 1956. Reported (Dies) July 19, 
1956, No. 2826. Passed House, amended, July 23, 1956. Senate agrees 
July 24, 1956. Approved August 3, 1956, Public Law 941. 

H. R. 4090—Ship radio monitors. Introduced (McCormack) February 16, 
1955. Hearings, Harris subcommittee, March 29, May 4, 6, June 15. 
1955. Reported (Macdonald) August 1, 1955, No. 1618. Passed House 
June 13, 1956. Passed Senate, amended, July 23, 1956. House agrees 
July 25, 1956. Approved August 3, 1956, Public Law 947. 

S. 898—Motor earriers, trip leasing. Referred to committee March 29, 
1956. Hearings, Harris subcommittee, May 16, 1956. Reported (Harris) 
June 25, 1956, No. 2425. Passed House, amended, July 13, 1955. Senate 
agrees July 25, 1956. Approved August 3, 1956, Public Law 957. 

H. R. 7536—Ship-shore radiotelephone. Introduced (Macdonald) July 21. 
Hearings, Harris subcommittee, January 31, 1956. Reported (Macdonald) 
June 19, 1956, No. 2387. Passed House July 2, 1956. Reported Senate 
(Commerce), July 25, 1956. Passed Senate, amended, July 26, 1956. 
House agreed July 27, 1956. Approved August 6, 1956. Public Law 985. 

H. R. 6586—War claims, religious organizations in Philippines. Introduced 
(McCormack) June 1. earings, Klein subcommittee, July 2, 1956. 
Reported (Klein), July 19, 1956, No. 2825. Passed House July 23, 1956. 
Reported Senate (Judiciary), July 26, 1956, No. 2813. Passed Senate, 
amended, July 27, 1956. House agreed July 27, 1956. Approved August 6, 
1956, Public Law 997. 

8. 2226—Trading With the Enemy Act, disposal of assets. Referred to 
committee May 22, 1956. Hearings, Klein subcommittee, June 6, 1956. 
Reported (Klein), July 18, 1956. Passed House, amended, July 27, 1956. 
Senate agreed July 27, 1956. Approved August 6, 1956, Public Law 1007. 
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wey by committee, tabled by House for Senate bill passed in lieu, now public 
w (6): 

H. R. 7126—Polio vaccine assistance. Introduced (Priest) June 30, followi 
hearings on H. R. 6286 and H. R. 6287, May 25, 27, June 22, 23. Repo 
(Priest) July 14, No. 1186. House laid on table, August 1, for 8S. 2501, 
passed in lieu. 8S. 2501 approved August 12, Public Law 377. 

H. R. 8704—Extension of polio vaccine assistance. Introduced (Priest) 
January 23, 1956. Hearings, Priest subcommittee, January 24, 1956, 
Reported (Priest) January 30, 1956, No. 1697. House laid on table, 
February 6, 1956, for S. 2990, passed in lieu. 8. 2990 approved February 
15, 1956, Public Law 411. 

H. R. 5257—Dry milk solids. Introduced (O’Hara, Minnesota) March 28, 
1956. Hearings, Priest subcommittee, April 27, 1956. Reported (Roberts) 
May 17, 1956, No. 2176. House laid on table, June 18, 1956, for S. 1614 

assed, amended, in lieu. Senate agrees June 20, 1956. 5S. 1614 approved 
uly 2, 1956, Public Law 646. 

H. R. 8901—Mass transportation in District of Columbia. Introduced 
(Harris) January 30, 1956. Hearings, Harris subcommittee, started Feb- 
ruary 20, 1956. Reported (Harris) April 24, 1956, No. 2034. House laid 
on table, May 17, for S. 3073, passed, amended, in lieu. Conference report 
filed July 17, 1956, No. 2751. House agrees July 19, Senate agrees July 
20, 1956. 8. 3073 approved July 24, 1956, Public Law 757. 

H. R. 9592—Reduced fare for clergy. Introduced (Carlyle) February 28, 
1956. Hearings, Harris subcommittee, April 20, 1956. Reported (Car- 
lyle) May 21, 1956, No. 2183. House laid on table, June 18, 1956, for S. 
3149, passed, amended, in lieu. Conference report filed July 17, 1956, No. 
2750. House agrees og foe Senate agrees July 23, 1956. 8.3149 approved 
August 1, 1956, Public Law 865. 

H. R. 9065—Increase in railroad retirement benefits. Introduced (Harris) 
February 6, 1956. Hearings, Harris subcommittee, started March 6, 1956. 
Reported (Harris) June 25, 1956, No. 2418. House laid on table, July 23, 
— for S. 3616, passed in lieu. 8S. 3616 approved August 7, 1956, Public 

aw 1013. 
Reported by committee, passed by House (2): 

H. R. 8000—Alecoholie beverages on aircraft. Introduced (Williams, Missis- 
sippi) January 3, 1956. Hearings, Harris subcommittee, April 20, 1956. 
Reported (Williams) June 20, 1956, No. 2399. Passed House July 25, 
1956. 

H. R. 12144—War Claims Act, prisoners of war. Introduced (Bennett, 
Michigan) July 9, 1956. Reported (Klein) July 19, 1956, No. 2824. 
Passed House July 28, 1956. 

Reported by committee, passed, and vetoed (1): 

H. R. 6645—Exemption of producers from Natural Gas Act. Introduced 
(Harris) June 6, 1955, following hearings on H. R. 4560, H. R. 4675, and 
similar bills, March 22-May 2, 1955. Reported (Priest) June 28, 1955, 
No. 992. Passed House July 28, 1955. Passed Senate February 6, 1956. 
Vetoed February 17, 1956. 

Reported by committee, recommitted by House (1): 

H. R. 8902—Reinvestment of capital gains on sale of aircraft. Introduced 
(Harris) January 30, 1956. sae ae Harris subcommittee, April 20, 
1956. Reported (Harris) June 29, 1956, No. 2530. Minority views July 
9, 1956, part Il. Recommitted July 26, 1956. 

Reported by committee, House Calendar (6): 

H. R. 5222—Exemption of scarves from Flammable Fabrics Act. Introduced 
(Klein) March 24. Hearings, Klein subcommittee, April 14. Reported 
(Klein) June 28, No. 969. Rule providing for House debate, rejected, 
August 1. 

H. R. 9048—Mental health study grants. Introduced (Priest) February 2, 
1956. Hearings, Priest subcommittee, April 11, 1956. Reported (Priest) 
May 2, 1956, No. 2086. Subject matter included in 8S. 3958, passed 
House, July 23, 1956. 

H. R. 9319—Liabilities in sales of nonregistered securities. Introduced 
(Bennett, Michigan) February 16, 1956. gem = Klein subcommittee, 
started April 10, 1956. Reported (Priest), June 28, 1956, No. 2513. 

H. R. 525—Special Government rates. Introduced (Hinshaw) January 5. 
Hearings, Harris subeommittee, started April 24, 1956. Reported (Harris) 
July 6, 1956, No. 2633, 
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a So aamien, Bones: Aen gy 6)—Continued 
ma Preight for forw erred to committee June 20, 1956. 
pcr ome eng on H. R. 9772, April 24, 1956. Reported 
(enn uly ie 1956, No. 2778. 

8. 2074—Protot: aircraft testing. Referred to committee June 15. 

Reported (Hinshaw) July 19, 1956, No. 2816. 
Tabled by committee for other Chamber bill ee (43): 

H. R. 2849 (Hoffman, Michigan), H. R. 6260 (Harris), H. R. 7121 (Cramer) — 
i construction. ai 7 Harris subcommittee, July 6, 8, 14. 
8. 1855 ordered nes Jul 

H. as Res. 143 eRe Ag Y Res, 144 ported June 27 of interstate 


ordered re 
of ase CRs Ra i 9130 29 (Frelingh hen ig R. 2888 Se a New 
ga ik 3680 (McDonou: pai Shew' HR . 6597 (Hiestand), H . R. 6699 
Jersey), H.R, 3 liution. §. ordered reported June 28. 
H. R. 6111 (Priest)—Trans tion of attendants for disabled persons. 
i June 12, 1956. 5. 1777 ordered reported July 17, 1956. 
R, 6873 (Priest)— Motor carrier trip leasing. Hearings, Harris subcom- 
mittee, May 16. - ordered re orted June 12, 1956. 
H. R. 3459 est), H. R. 4114 ( olverton)—Health research facilities. 
— aon subcommittee, Aven 11, 1956. 8. 849 ordered reported 
ay 15, * 
H. R. 4098 (Priest), H. R. 8913 (Priest), H. R. 9016 (Wolverton)—Sickness 
survey. earings, Priest subcommittee, April 17, 1956. 8. 3076 ordered 


—— May 1, 1956. 

H. R. 7600 (Priest)—Public Heaith commissioned officers. Hearings, Priest 
> aaa February 7, 1956. 8. 2587 ordered reported March 27, 

H. Rag 8912 (Priest), H. R. 9017 (Wolverton), H. R. 5648 (Mrs. Bolton), 

J. Res. 485 (Mrs. Bolton), R. 11549 (Priest)—To increase health 
personnel and health facilities. Hearings, Priest subcommittee, June 13. 
3958 ordered reported June 28, 1956. 

H. R. 11524 (Priest)—Library of Medicine. aK Priest subcommittee, 
June 11, 1956. 8. — ordered reported July 19, 1956. 

H. R. 7907 (Henderson), H. R. 7908 (Hillings), H. R. 7921 (Lane)—Aircraft 
destruction. §. 2972 ordered rted March 27, 1956. 

H. R. 9252 (Bartlett)—Intra-Alaska airline certificates. Hearings, Harris 
subcommittee, March 28, 1956. 8. 3163 ordered reported June 21, 1956. 

H. R. 10677 (Priest)—Aircraft war-risk insurance. 8. 3412 ordered reported 
June 28, 1956. 

H. R. 9836 ee a hae farmworkers. Hearings, Harris subcom- 
mittee, May 18, 1956 3391 ordered reported July 17, 1956. 

H. R. 9772 (Harris)—Freight forwarder permits. Hearings, Harris sub- 
committee, April eg 1956. S. 3365 ordered reported July 17, 1956. 

H. R. 9087 riest), H . R, 9293 (Wolverton), H. R. 9482 (Boland), H. R. 9688 
Apel, ational Dental Institute. Hearings, Pr Priest subcommittee, 

uf 1956. 8. 3246 ordered reported May 9, 1956 
R. 4939 (Priest)—Communications, interlocking directorates. Hearings, 

Harris subcommittee, January 31, 1956, 8, 1456 ordered reported June 28, 


H. R, 10836 ( ) i 10413 (Berry)— Weather Control Advisory Com- 
mittee. 8. 2913 red reported June 21, 1956. 
H. R. 6381 nO He aed of Standards, revolving fund. Hearings, Priest 
subcommittee, July 6, 1956, 8. 2060 ordered reported July 17, 1956. 
H. R. 3460 (Priest), H. R. 6909 (Priest), H. R. 6971 (Bosch)—Trading With 
the Enemy Act, attorneys’ fees. gts Klein subcommittee, June 6, 
1956. 8. 2226 ordered reported July 17. 1956. 
—_ b ura subject matter covered (246): 
aaa H. R. oo (Hinshaw)—Feeder airline ee 
 Wecetuen 33, 25 R. 2225 ordered reported March 1 


H. J. Res 230 (Priest), Hl 3, Res. 287 Greece ental health, OE 
March 8,11, H. * Ree, 256 ordered vepeeted March 18. 


90016°—57 H. Rept., 84-2, vol. 5——65 
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Tanted by oy re ame sub < matter covered age ge ag ee 


90 (Vanik), H. R. 3616 (Yates), H. R. 3703 (Rogers, Texas), H 

3002 ( Ckard), H. R. 3940 (Rogers, Texas), H. R. 3941 ( ry Texas), 
H. R. 4168 Boggs) H. R. 4214 (Rogers, exas), H H. R, 4427 yd), H.R 
4560 (Harris), H. R. 4675 (Hinshaw), H. R. 4923 ‘Heselton), H. R. 4924 
(Heselton), H. R. 4943 (Staggers), H. R. 4959 (Saylor), H. R. yt (Car- 
(Bye H. R. 5034 (Kelley, Penns eS poy 5035 (Morgan), H. R. 5059 

ved), H. R. 5068 ‘ven Zandt), H 5086 (Bailey), H. R. 5097 ae 

. 5102 (Perkins), H. R. 5138 WMollches). H. R. 5276 a Gs ae 

5330" (Macdonald), H. R. 5735 (esy?, I H. “ay ety (Bailey), H. R. 6106 
(Macdonald), H. R. 6211 (Wolverton), H. R. 6646 (Hinshaw), H. R. 7599 
(Denton)—Amendments to Natural Gas Act. Hearings March 22-May 2. 
H. R. 6645 ordered reported June 8. 

H. R. 857 (Van Zandt), H. R. 2591 (Gray), H. R. 3743 (Beamer), H. R. 3796 
(Poff), H. R. Se (Wolverton), H. < _ (Beamer), H. R. 4906 (Miller, 
California) 4950 shit sce . R. 50389 (Roosevelt), H. R. 5104 
(Springer) Ht R. mas (Buchanan), H. rt 5149 (Dollinger), H. R. 5173 

lein), H. R. 5182 (Sullivan), H. R. 5305 (Mack, Ilinois)—Amendments 
to Railroad Retirement Act. Hearings, Harris subcommittee, June 17, 
H. R. 7126 ordered reported July 12. 

H. R. 5662 orp” H. R. 6056 (Tumulty), H. R. 6286 (Priest), H. R. 6287 
(Wolverton), H. R. 6426 (Burnside), H. R. 6973 (Burnside), H. R. 7026 
(Sullivan), H. J. Res, 301 (Keating), polio vaccine. Hearings May 25, 
27, Priest subcommittee, June 22,23. H.R. 4744 ordered reported June 28. 

H. R. 295 (Wickersham), H. R. 2017 (McConnell), H. R. 4657 (Carlyle), 
H. R. 9367 (Wickersham)—Reduced aviation fares for clergy. Hearings, 
we subcommittee, April 20, 1956. H. R. 9592 ordered reported May 
15, 1956. 

H. R. 8903 (Hinshaw)—Reinvestment of capital gains on sale of aircraft. 
Hearings, Harris subcommittee, April 20, 1956. H. R. 8902 ordered 
reported June 12, fap" 

H. R. 8723 (Broyhill), H R. 8947 (Hyde), H. 10871 een ile 
transportation in the District of Columbia. ar Harris subcommit- 
tee, starting February 20, 1956. H. R. 8901 ordered reported April 18, 
1 


956. 

H. R. 4370 (Klein)—Manila Electric Co. H. R. 10624 ordered reported 
June 19, 1956. 

H. R. 5701 (Bennett), H. R. 11308 (Klein)—Nonregistered securities. Hear- 
ings, Klein subcommittee, July 20, 1955, April 20, 1956. H. R. 9319 
ordered reported June 19, 1956. 

H. R. 5162 (Patman)—Dry milk solids. Hearings, Priest subcommittee, 
April 27, 1956. H. R. 5257 ordered reported May 15, 1956. 

HR 7789 (O’ Neill) —Ship-shore radiotelephone. Hearings, Harris subcom- 
ata January 31, 1956. H. R. 7536 ordered reported June 12, 1956. 

H, R. 2181 (Roberts), H. R. 12062 (Jarman)—Refrigerator latches. Hear- 
ings, Roberts subcommittee, July 20, 21. H. R. 11969 ordered reported 
June 26, 1956. 

H. R. 7424 (Cretella)—West Haven Menarnny. Covered by 8. 2514, 
passed House oy 1, 1955. 

H. R. 7922 (Lane), H i se (Elliott) AL R. 9331 (Dolliver), H. R. 9430 
(Smith, i ee R. 2 (Byrd\— Alcoholic beverages on aircraft. 
Hearings, Harris po alin lg April 20, 1956. H. R. 8000 ordered 
reported June 12, 1956. 
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Tabled ay pogo we ag 4 woe? covered G.-Coniionet 








Dolliver), H 9068 a R. 9145 (Klein), H 
Hira (Dellinger, H.R Biz Granahan), H. R. 9187 (Moulder), H 
9190 (Staggers), H. R. 9204 (Clark), H. R. 9213 (Mack, Ilinois), 
9231 (Ta na H. R. 9232 (Withrow), H. R. 9239 (Ashley), H. R. 9 or 


(Shep i 9256 (Burdick), H. R. 9274 (Metcalf), H. R. 9276 
(Mad . 9281 ce H. * 9317 (Beamer), H. R. 9236 
Cal ra) i fe oaay (C ), H. R. 9334 (George) R. 9345 (Miller, 

eliforni a), H . R. 9355 (Rhodes, Penns Ye ag H. 4 9404 (Murray), 

H. R. 9408 (Re ers), H. R. 9450 ae R. 9456 (Perkins), H. “§ 930i 
(Bennett), H 2007 (Hayworth), H. Ae eg A gga ane R. 9541 
(Burnside), i. 9542 ( (Chenoweth), : 564 (Polk), H . R. 9583 
Addonizio), H E 9587 Sag . R. 9596 Trot. R 9597 (Fviecoy: 
H. R. 9598 (Mrs. es 599 (Mrs. Gees, H. R. 9v°% (Herlong), 
H. R. 9611 eg gee ie + 2016 (Reuss), H. a (Shelley), H. 


9623 (Siler), H. R. 9624 (Smith, eh H. R. 9625 (Mrs. Sallte san), 
H, R. 9627 (Williams, New Jersey), H 9628 (Zablocki), H. 9645 
ne ey), H. R. 9655 em 4 Pennsylvania), “ R. 9656 (Mollohan), H. . 9657 
O’ Hara, ts H 9659 ae . R. 9662 (Scott), H. R. 9663 
Ppogmncon), F R. 9666 (Winstead R. 9682 (Colmer), a Ly 9685 
Fulton), H. R 9686 (Garmatz), ii. . 9694 (Gregory), H. R. 9697 
re nam ag . R. 9698 (Natcher), H. R. 9702 (Spence), H. 4 9724 
sic . R. 9727 (Sisk), H. R. 9730 (Whitten), H. R. 9731 
(Tumulty), H. R. 9763 (Chelf), H. R. 9783 (Williams, a. HR: 
9812 (Hays, Ohio) H. R. 9826 ee at H. R. 9839 (Denton), H j 9849 
(Rees, Kansas), H . R. 9872 (Hyde), H. R. 9908 (Huddleston), H Son 
(Morrison) R. 10002 (Roberts), H. R. 10040 (Powell), H. R. 10056 
(Anfuso), H. x 10058 (Celler), H. R. 10062 (Elliott), H. R. 10067 (Gross), 
H. R. 10102 (Davidson), H. R. 10110 (Miller, Maryland) H. R. 10116 
(Sieminski), H. R. 16128 (Mrs. Knutson), H. R. 10132 (O’Hara, Illinois), 
H. R. 10152 (Multer), H. R. 10164 (Fallon), H. R. 10208 (Andersen), 
H. R. 10211 (Byrd), H. R. 10262 (Brooks), H. ~ 10276 (Vanik), H. R. 
10306 (Mrs. Kee), H. R. 10345 (Merrow), H. —_— (Steed), ; ip 8 
10627 (O’Brien, New York), H. R. 10729 lecrarty) R. 10806 (Lane), 
H. R. 10809 (O'Neill), H. R. 10844 (Wier), H. R. 10950 (Donohue), 
H. R. 10997 (Green, Pennsylvania), H. R. 11087 (Smith, Wisconsin), 
H. R. 11244 (Dodd). Identical bills. Hearings, Harris subcommittee, 
March 6, 1956. H. R. 9065 (Harris) ordered reported June 12, 1956. 
H. R. 182 (Mrs. St. George), H. R. 306 (Wickersham), H. R. 738 and H. R. 
8862 (Williams, Mississippi), H. R. 757, H. R. 760, H. R. 2573, and 
H. R. 3416 (Cunningham), H. R. 856, H. R. 858, H. R. 859, H. R. 861, 
H. R. 2443, H. R. 7982, H. R. 7983, H. R. 7984, H. R. 7985, H. R. 7986, 
H. R. 7987, H. R. 7988, H. R. 7989, and H. R. 7990 (Van Zandt), H. R. 2026 
and H. R. 4801 (O’Konski), H. R. 3087 (Bennett, Florida), H. R. 3209 
(Dorn, South Carolina), H. R. 3401, H. R. 8230, H. R. 8231, and H. R. 8587 
(Boyle), H. R. 3590 (Friedel), H. R. 3607 (O’Brien, New York), H. R. 3612 
(Rogers, Colorado), H. R. 3719 (Winstead), H. R. 3795 (Poff), H. R. 3826 
(Powell), H. a 3938 (Radwan), H. R. 4305 and H. R. 4306 (Smith, 
Mississippi), H. R. 4555 and H. R. 6833 he H. R. 4787 (Broyhill), 
H, R. 5218 (Zelenko), H. R. 5272 (Denton), H. R. 5361 (Blatnik), H. R. 
5426 (Hyde), H. 5702 (Bennett, Michigan), H. R. 5801 (Cretella ; 
H. R, 6838 (Mrs. Harden), H. R, 8338 and H. R. 8339 (Davis, Georgia), 
H. R. 9% reas H. R. 8492 (Siler), H. R. 8702 (Perkins), H. R. 8828S 
Byrd), H. R. 9316 (Aspinall), H. R. 9740 (Ashley), H. R. 9863 (Becker), 
R. 9825 (Vursell), H. R. 10633 (Radwan), H. R. 11177 (Pillian). 
Hearings, Harris subcommittee, starting January 24, 1956. H. R. 9065 
ordered reported June 12, 1956. 
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Superseded by sponsor’s reintroduced bill (16): 


= 


by H. R. 4090 (MeCormack)—Ship radio monitors. 
By H. R. 2533 (Wolverton)—Health insurance. 
by H. R. 3252 (Heselton)—Se, tion on passenger trains. 


J. Res. 171 by H. J. Res. 485 (Mrs. Bolton)—Commission on nursing. 
R. 5746 by H. R. 10519 (Klein)—Export of seized drug imports. 
R. 5927 by H. R. 8748 (Miller of Nebraska) —Food additives. 

H. R. 7817 by H. R. 9987 (Smith nf Mississippi)—Textile labeling. 


H. 

H. 4 

H. R. 789 by H. R. 4073 (Keating)—Gambling information. 

H. R. 1772 by H. R. 2816 (Boggs)—Motor carrier through routes. 

H. R. 3012 by H. R. 2849 (Hoffman of camer 9 al construction. 
H. R. 2102 by H. R. 3242 (Bosch)—Return 

H. R. 2816 by H. R. 3994 (Boggs)— Motor carrier through routes. 

H. R. 4099 by H. R. 7605 (Priest) —Food additives. 

H. R. 4100 by H. R. 7606 (O’Hara of Minneso‘a)—Food additives. 
H. R. 7037 by H. R. 7789 (O’ Neill) —Ship-shore communications. 

= R. 7067 by H. R. 7536 (Macdonald)—Ship-shore communications. 
H. 

Hi. 


Hearings held, pending (94): 


He 


H. R. 3458 (Priest), H. R., 3720 (Wolverton)—Health omnibus. Hearings 
March 2; Priest SEE March 8-11. 

H. R. 4743 (Priest), H. R. 6406 (Elliott), H. R. 4667 tego nae to 
medical schools, Hearings, Priest subcommittee, June : 

H. R. 6141 (Priest, by request), H. R. 6142 (Wolverton, by wth Ea 
portation omnibus; H. R. 6208 (Priest).—Fourth section relief, H. R. 9177 
(Hinshaw), H. R. 9548 (Harris), H. R. 9771 (Harris) —Freight forwarders. 
Hearings started, Harris subcommittee, April 24, 1956. 

H. R. 9253 (Bartlett), S. 3164—Alaska airline certificates, Hearings, Harris 
subcommittee, March 28, 1956. 

H. R. 4648 (Priest), H. R. 4677 (Hinshaw)—Civil Aeronauties Act omnibus. 
Hearings, Harris subcommittee, started January 17, 1956. 

H. R. 6631 (Priest)—Civil Aeronautics Board, procedures. Hearings, Harris 
subcommittee, January 31, 1956. 

H. R. 6207 (Pricst)—V accine control. Hearings May 25, 27. 

H. R. 9013 (Priest, by request), H. R. 9014 (Wolverton), H. R. 8556 (Thomp- 
son), H. R. 9186 (Mack, Illinois)—Five-year medical facility program. 
Hearings, Priest subcommittee, June 17, 1956. 

H. R. 10905 (Hayworth)—Dental research. Hearings, Priest subcommittee, 
June 17, 1956. 

H. R. 8889, H. R. 8890, H. R. 8891 (Bosch)—Airports and traffic. Hearings, 
Harris subcommittee July 12, 1956. 

H. R. 4475 Lege & H. R. 7605 (Priest, by pogunet); H. R. 7606 (O’ Hara, 
Minnesota), H. R. 7607 (Priest, by request), H. R. 7764 and H. R. 8271 
(O’ Hara, =? Rb H. R. 8275 (Priest, by request), H. R. 8748 (Miller, 
gam ete additives. Hearings, Priest subcommittee, January 31, 


H. = 4785 (Boyle), H. R. 9725 (Rogers)—Milk labeling. Hearings, Priest 
subcommittee, June 29, 1956. 

H. R. 10519 (Klein)—Seized drug imports. Hearings, Priest subcommittee, 
June 29, 1956. 

H. R. 7468 (Gary)—Upstream power benefits. Hearings, Harris subcom- 
mittee, June 27, 1956. 

Hs: 528 (Hinshaw), H. R. 2688 (Williams, Mississippi), H. R. 6544 
(Steed)—Competition in sale of automobiles. Hearings, Klein subcom- 
mittee, July 20, 21. 

H. R. 9987 (Smith, \ 


gg “pe Be ; Taaees (Roberts), H. R. 10117 (Stag- 
_ gers)—Textile labeli 


earings, Klein subcommittee, May 16, oa 


i R. 4627 ae advertising. 5 ag Sygng 16, 17. 
H. R. 63 (Bailey), H 169 (Rains), H. R. 1567 i er), H . R. 1590 
Machrowicz), H. R. i766 (Andresen), H. R 2233 (Y er), tik R. 3779 
Jennings), H. R. 4274 a H. R. 5395 (Becker) Sao . 6730 (Priest), 
. R. 7733 (Huddleston), R. 9584 (Ashley), H. R. 9749 (Quigley), 
H. R. 9984 (Phillips), R. 10549 (Younger)—Amendments to War 
Claims Act. Hearings, Klein subcommittee, April 30, June 13, 1956. 
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tinued 

H. Prien) og R. 2135 (Hiestand), H. R. 3242 (Bosch), H. R. 3462 
R.'3608 (O’Brien), H. R. 5098 ey H. R. 5840 (Burdick), 

i'r 0688 (Antuee) Ht H. R. 6970 (Bosch), H. R. 7785 (Younger), H. J. Res. 
te (Morgan), H. J. Res. 265 (Pilcher), H. J. Res. 268 (Rivers), H. J. Res. 
272 (Hays, Arkansas) H. R. 9864 (Burdick), H R. 9972 (Klein), H. R. 
9973 (Wolverton), H. R. 10889 (Young), H. R.. 12258 (Chase), H. R. 12261 
(Hale), H. R. 12263 ( a Nebraska), H. R. 12265 (Miller, Nebraska), 
H. R, 12267 (Weaver), H. R. 12268 (H ‘arris)—Amendments to Trading 
aa the Enemy Act. Hearings, Klein subcommittee, April 30, July 18, 


9 
H. R. 3789 one 0 oni, R. 4814 (Miller, Mar ee, H. R. 5613 
— R. 6810 arris), H. a> (Beamer), H. R. 6977 (Harris), 
. RK 7249 (Dorn, New York), H. J. Res. 138 (Harris), H. J. Res. 139 
meen H. R. 10217 (Harris), H. R. 10529 (Priest)— Miscellaneous 
ommunications Act amendments. Hearings, Harris subcommittee, 
January 31, April 19, 1956. 


Committee activity 

















Total through 
Ist sess. 2d sess. ‘Aug. 15, 1956 
Hi : 
SITE vai ciniqnictieincipitaicdaegttaed nde abiiieediis neceaetindtentiinaniaitebiagiiyatets 25 52 
MEPIS EGIL NCO ON 57 261 318 
RN ai cee ileminepmineereanes 70 lll 181 
LE, SS ee ee aro 208 306 514 
I on a eekiatenbmeauicginaan 23 39 
Ne tintin a gneve inguakinienaisnbalin-cindiaalsionicanan: 3, 210 6, 000 9, 210 
Executive sessions: 
ak aD ininicdi sleesas pakdacbeilieoo mnmbioakniitee 40 4 v4 
II SST crab anak adtanuubiabes 79 91 170 
to hear Members: 
I nama kacamcemins: 2 2 
SRE NSIS ARE ES SP Sass 13 13 
ERO EMCEE NS FIT ELS OE aes MERA 37 37 





Hearings and executive sessions include full committee and subcommittees. 
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House or REPRESENTATIVES, 
CoMMITTEE ON BANKING AND CURRENCY, 


Washington, D. C., October 2, 1956. 
Hon. Sam Raysurn, 


Speaker of the House of Representatives, 
Washington, D. C. 

Dear Mr. Speaker: I herewith transmit the report of the Com- 
mittee on Banking and Currency to date setting forth the results of 
its studies, investigations, and recommendations pursuant to House 
Resolution 203, approved June 1, 1955, authorizing the Committee on 
Banking and Currency to make investigations into any matter in the 
field of housing within its jurisdiction. The studies and investiga- 
tions authorized by House Resolution 203 were performed by a special 
Subcommittee on Housing. The members of this subcommittee were 
as follows: Hon. Albert Rains, chairman, Hon. Hugh J. Addonizio, 
Hon. William A. Barrett, Hon. Barratt O’Hara, Hon. Thomas L. 
Ashely, Hon. Ralph A. Gamble, Hon. Henry O. Talle, Hon. Gordon 
L. McDonough, and Hon. William B. Widnall. 

The Subcommittee on Housing rendered a series of reports on the 
various phases of Government-assisted housing programs to the Bank- 
ing and Currency Committee. Report No. 1, entitled ‘Slum Clear- 
ance and Urban Renewal,” Report No. 2, entitled “Mortgage Credit 
and FHA Multifamily Housing,” and Report No. 3, entitled “Military 
Housing,” were transmitted on January 31, 1956, Report No. 4, 
entitled “Federal National ee Association” on May 9, 1956, 
and Report No. 5, entitled “Home Improvement Financing’ on May 
22, 1956, Legislative recommendations contained in these reports 
were included in the text of H. R. 11742 which was introduced by 
the chairman of the Banking and Currency Committee on June 13, 
1956, and reported by that committee on June 15, 1956. H.R. 11742 
was adopted by the House on July 25 and enacted into law as the 
Housing Act of 1956 (Public Law 1020, approved August 7, 1956). 

I wish to take this opportunity to extend my personal thanks to 
each member of the Subcommittee on Housing for the time and effort 
which they have expended on the study of the many exceedingly 
complex problems in the field of housing. 

Reports Nos. 1, 2, 3, 4, and 5 of the subcommittee, which were 
adopted by the full committee as previously noted, follow herewith. 

Sincerely yours, 


Brent Spence, Chairman. 
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PART 1—SLUM CLEARANCE AND URBAN RENEWAL 
LETTER OF TRANSMITTAL 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON HousING OF THE 
CoMMITTEE ON BANKING AND CURRENCY, 
Washington, January 31, 1956. 
Hon. Brent SPENcE, 
Chairman, House Committee on Banking and Currency, 


‘ashington, D. C. 

Dear Mr. CuHarrman: I have the honor, as chairman of the Sub- 
committee on Housing, to submit herewith the first of a series of 
reports of the subcommittee on Government-assisted housing pro- 
grams. This report treats of the slum-clearance and urban-renewal 
programs. 

I take this ge eg to extend my —, thanks to my 
PB omsdl Hon. Hugh J. Addonizio, Hon. William A. Barrett, Hon. 
Barratt O’Hara, Hon. Thomas L. Ashley, Hon. Ralph A. Gamble, 
age Henr nit O. Talle, Hon. Gordon L. Me Jonough, and Hon. William 

. Widnall, for their cooperation and contribution to this report. 
Sincerely yours, 
ALBERT Rarns, 
Chairman, Subcommittee on Housing. 
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SLUM CLEARANCE AND URBAN RENEWAL 


I. INTRODUCTION 
1, BACKGROUND 


Recognizing the vital role played by Government-assisted housing 
Pp in the home-construction and home-financing industries, 
the House of Representatives in House Resolution 203, agreed to on 
June 1, 1955, authorized the House Banking and Currency Committee 
to conduct full and complete studies and investigations in practically 
all phases of Government-assisted housing programs. Pursuant to 
this resolution, the Committee on Banking and Currency authorized 
the appointment of a Subcommittee on Housing to conduct the 
studies and investigations. The members of this subcommittee are 
Mr. Rains of Alabama, chairman, Mr. Addonizio of New Jersey, Mr. 
Barrett of Pennsylvania, Mr. O’Hara of Illinois, Mr. Ashley of Ohio, 
Mr. Gamble of New York, Mr. Talle of Iowa, Mr. McDonough of 
California, and Mr. Widnall of New Jersey. 

Since the enabling resolution was all encompassing in scope, the 
‘first task facing the subcommittee was the selection of subject areas 
for intial study, which would be manageable in number and subject 
areas which seemed to present some of the most pressing —_ 
The subcommittee was influenced in its selection of initial subjects 
for study by the desire to center attention upon topics which seemed to 
offer the best opportunity for constructive action by the subcommittee 
neene to the improvement of Government-assisted programs con- 
cerned. 


The subcommittee also decided to conduct its inquiries on a grass- 
roots basis rather than to follow the usual procedure of launching an 
investigation with hearings in Washington. At the Washington 
hearings of the Banking and Currency Committee during the first 
session the members had already Sead the official policy statements 
of the top administration officials and believed that it would be merely 
& repetitive and largely sterile exercise to call them forward again 
after such a short lapse of time. Also because of the nature of the 
problems to be taken under study, the members were convinced 
that a more constructive approach could be achieved by gaining a 
knowl of housing problems firsthand in the field from the Govern- 
ment officials and industry representatives who would have intimate, 
on-the-scene knowledge of a practical rather than a theoretical nature. 


2. SUBJECTS OF INITIAL INQUIRY 


The three main subject areas selected for study were (1) the slum 
clearance and urban renewal , (2) the problems facing multi- 
family housing construction in urban centers, and (3) mortgage credit 
and related problems. 
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A selection of the slum-clearance and urban-renewal program as a 
potentially fruitful line of inquiry was virtually automatic. Despite 
all of the years of effort by local officials, and despite very considerable 
Federal assistance, the problems of slums and urban blight remain 
unsolved. It is generally conceded that new slums are still being 
made faster than the old can be redeemed. 

The subcommittee had serious doubts as to whether the additional 
tools to combat slums and blighted areas provided for by the Housin 
Act of 1954 were actually “sigtagPgitcrN in the fight on slums an 
incipient blight. Criticisms of the workable‘ program requirement, 
which is a prerequisite for Federal aid under urban renewal programs, 
the problem of adequately locating families oy ge by urban re- 
newal activities, and the snails pace of the FHA programs designed 
to provide housing in urban renewal areas as well as to stimulate the 
rehabilitation of existing structures in such areas—all pointed up the 
essential need for an intensive study of the main problems and ob- 
stacles which seemd to be impeding an effective and successful cam- 
paign to eradicate slums and prevent growing deterioration and blight. 

e selection of multifamily housing construction in urban centers 
as the second topic for ey was clearly justified by the plain fact 
that such construction under Government ey gr had come virtu- 
ally to a halt since the passage of the Housing Act of 1954. Not only 
was there practically no activity under the FHA multifamily rental 
housing program in urban renewal areas, but the same lack of activity 
was apparent in the field of cooperative housing and also in the field 
of rental housing construction under FHA’s “normal” rental housin 
p under section 207 of the National Housing Act. The vol- 
ume of single family housing construction and the tremendous increase 
in home ownership over the past few years is well known and com- 
mands the admiration of all. “But in many urban centers the need 
for rental housing is vital and the subcommittee was determined to 
find out why the volume of rental housing construction under Gov- 
ernment-assisted programs had virtually dried up and to determine 
what steps were necessary for corrective action. 

The third subject selected for investigation—mortgage credit and 
related problems—was especially timely because of the tightening in 
the mor money market which had emerged as a paramount hous- 
ing problem by the fall of 1955. A sai, eee diminution in the 
funds available for FHA and VA financing had become clearly evident 
beginning in the spring of last year. The per was further com- 
plicated y the policy of restraint adopted by the monetary authori- 
ties, by the selective controls applied to V aranteed and FHA- 
insured loans on July 30, which increased the downpayment require- 
ments and shortened the permissible loan terms, by the act of the 
Home Loan Bank Board in the fall of the year, designed to curtail 
borrowing from the home loan banks by member savings and loan 
associations, by restrictions on ‘warehousing’ of mortgages by com- 
mercial banks stemming from admonitions by the Federal Reserve 
authority in the New York area, and by the absence of effective market 
an by the Government’s secondary seeapau® under the 
Federal National Mortgage Association. As a result of these and other 
factors, there was serious concern in the latter part of 1955 that a 


lack of financing for the FHA and VA programs = t very well cut 
housing construction to a dangerously low point. e subcommittee 
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resolved to ascertain the nature of the problem and to determine what 
constructive recommendations might be made to ameliorate the 
situation. 


8. ITINERARY AND HEARINGS 


The subcommittee decided to conduct its hearings on the 3 
subject areas selected for initial study in 4 metropolitan centers: 
New York City, Philadelphia, Los Angeles, and Chicago. It was 
believed that intensive hearings in these 4 cities would produce a 
wealth of expert testimony on the 3 ee of primary interest, a 
belief that was more than vindicated. The first field trip covered 
6 days of hearings in New York City and Philadelphia (3 days in each 
city), during the period October 5 through October 14. The second 
leg during the period November 13 to November 23 included 3-day 
hearings in both Los Angeles and Chicago. During the 12 days of 
heari in these 4 cities, the subcommittee heard testimony from 
approximately 108 witnesses, representing key local government 
housing and redevelopment officials and experts from private industry 
groups covering all phases of the subjects under study. 


4. ACKNOWLEDGMENTS 


Although limitation of space precludes detailed acknowledgments, 
the subcommittee is most appreciative of the cooperation and assist- 
ance furnished to members and the staff by municipal officials, civic 
groups, industry and labor organizations, and field office officials of 
the FHA and HHFA. We are also indebted to the offices of the 
Administrator of the. Housing and Home Finance Agency and the 
Federal Housing Administration Commissioner for furnishing helpful 


statistical, technical, and analytical material for the subcommittee’s 
use. 


5. SCOPE AND OBJECTIVES OF THIS REPORT 


This first report will cover the general subject of slum clearance and 
urban renewal, including FHA urban renewal insurance under section 
220 and FHA relocation insurance under section 221. In addition it 
will treat of two special housing problems—housing for minority 
groups and housing for elderly citizens—although the subcommittee 
wishes to emphasize that it has by no means concluded its studies on 
these very important subjects. And finally it will discuss two mis- 
cellaneous subjects; namely, the budgetary problems facing the 
housing agencies and the subject of uniform minimum property 
requirements for new construction financed with FHA-insured or 
VA-guaranteed loans. 

A second report to be issued in the near future will cover mortgage 
credit and related problems, and also the FHA multifamily housing 
programs under section 213 (cooperative housing) and section 207 
(rental housing). 

A third report, following soon thereafter, will be concerned with the 
title VIII military housing program. 

All three of our initial reports contain legislative recommendations 
for consideration by the Banking and Currency Committee. Those 
recommendations include some which are definite and precise, as well 


as others which are more in the form of a general conclusion that some 
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legislative treatment, the specifics of-which will require further study, 
apparently seems needed. 

peo coer rasinoaony has eo deep into the siege: work- 
ings of sev important Government housing programs, the reports 
also contain a number of criticisms and s ¥ ie of an sdminnere- 
tive nature. Many of the problems and obstacles encountered were 
largely or entirely due to failures of omission or commission in admin- 
istrative policies rather than of a legislative nature. We deeply 
hope that the responsible officials of the executive branch will take 
cognizance of our criticisms and suggestions in such instances in order 
to improve the operations of their programs, many of which could 
stand a fresh and more vigorous approach. 


6. ADDITIONAL STUDIES PROJECTED 


As indicated previously, the enabling resolution which authorizes 
the subcommittee’s studies covers a great deal of subjects not directly 
touched upon in our initial field hearings. In addition, the four city 
hearings now concluded, as well as continuing staff studies, have 
indicated that other Government-assisted housing programs are not 
functioning as effectively as the es 8 Consequently, plans have 
been made to conduct additional field hearings in 1956 to cover such 
subjects. The subcommittee also plans a series of Washington hear- 
i early next session, at which a § Government officials and top 
industry representatives will be heard. 








II. SLUM CLEARANCE AND URBAN RENEWAL 


Based on the material developed by staff studies, the subcommittee 
decided to devote considerable time to the Government’s slum-clear- 
ance and urban-renewal pro . When the Housing Act of 1954 
was enacted, it was treseedte 1 provide a full kit of tools whereby 
municipalities could undertake ® concentrated and effective program 
to eliminate slums and arrest the deterioration of housing in declining 
neighborhoods. The basic slum-clearance program provided by 
title | of the Housing Act of 1949 was continued in the 1954 act but in 
addition that act provided additional programs and requirements 
which were supposed to broaden the concept of the program and to 
give additional impetus to slum-clearance and urban-renewal opera- 
tions. For example, the 1954 act introduced the requirement that 
municipalities obtain approval from the Housing and Home Finance 
Administrator of an overall workable program as a condition to 
obtaining Federal assistance. The 1954 act also provided two addi- 
tional sections under the National Housing Act which were designed 
to provide Federal Housing Administration assistance for the pro- 
duction and rehabilitation of housing in urban-renewal areas and to 
provide housing for families displaced by urban-renewal activities, 

The most striking fact which confronted the subcommittee when it 
was planning its agenda was the almost total lack of activity under 
the new FHA urban-renewal housing programs. Ascertaining the 
reasons for this apparent impasse was clearly a primary objective. 
In addition, preliminary staff studies had raised questions and prob- 
lems concerning the relocation of families forced to move by urban 
renewal operations. A third area which seemed to require exploration 


was the workable program requirement, a subject on which the sub- 
committee had heard some criticism, 


1. THE WORKABLE PROGRAM REQUIREMENT 


Under the Housing Act of 1954 a community must receive Federal 
approval of a workable program before it can qualify for such urban 
renewal aids as Federal loans and grants for slum clearance, and special 
FHA mortgage insurance programs for urban-renewal housing and 


family-relocation housing. Briefly, an acceptable workable program 
must include the following seven basic points: 


(a) Adequate health and housing codes. 

(6) A general “master” community development plan. 

(c) Detailed neighborhood analyses. 

(d) Effective administrative organization to carry out urban- 
renewal programs, including code enforcement. 

(e) Financial capacity to carry out the program. 

(f) Adequate provision for rehousing displaced families in 
decent, safe, and sanitary accommodations. 

(g) A showing of full-fledged community-wide citizen partici- 
pation and support. 
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There appears to be considerable support at the local community 
level for the workable program requirement as a means of providin 
incentive to communities to adopt a rational plan for an overall atten 
on slums and blight. 

It would appear that the workable program is not an undue hard- 
ship upon larger cities, although there was complaint in one city that 
the requirement was in practice ray ee a time-consuming pro forma 
exercise. The point was made that the city had been planning in- 
pect for years, already had all of the necessary financing, organ- 
izational, and code-enforcement machinery and that the workable 
program requirement merely introduced another layer of redtape 
which involved a meaningless shipment of documents to Washington 
and a considerable amount of unnecessary delay. 

A number of witnesses testified that the workable program require- 
ment could impose an onerous burden on smaller towns and com- 
munities, whose resources do not permit the luxury of a large staff of 
housing and planning experts which many larger cities enjoy. The 
subcommittee plans during the next session to study the workable 
program requirement from the standpoint of the smaller communities. 
It will be our aim to see what can be done to simplify the problem for 
the smaller communities and to see what can be done to minimize 
Federal interference and dictation of community planning and stand- 
ards. Meanwhile, the subcommittee strongly urges the administra- 
tive officials concerned to review the workable program requirement, 
particularly from the standpoint of the smaller communities, to 
determine what steps can be taken to minimize the workload burden 
as well as the degree of Federal interference and paternalism. 


2. THE FAMILY RELOCATION PROBLEM 


Federal law requires that families displaced by urban-renewal activi- 
ties be furnished with decent, safe, sanitary housing which they can 
afford. This is a basic humane requirement which has the support 
of everyone interested in the slum-clearance and urban-renewal 


program. 

The cardinal importance of coping with the family-relocation prob- 
lem was hammered home to the subcommittee in its hearings. The 
inevitable place of any large-scale, successful urban-renewal 


program is the uprooting of large numbers of families who must be 
provided with adequate alternative housing. The impact of slum 
clearance demolition work is, of course, the most obvious cause for 
family dislocation—buildings are simply torn down and the relocation 
problem is immediately apparent to all. But, it was emphasized before 
the subcommittee that other phases of urban renewal also will in- 
evitably displace large numbers of families. Code enforcement, if 
rigorously pursued, will displace thousands of families by enforcing 
minimum density requirements. Rehabilitation of existing structures 
often may require rent increases forcing the present tenants to move. 
Also the displacement problem is accentuated by other activities as 
well. For example, municipal improvement programs such as the 
building of schools, parks, and — will take many housing units 
from the market and thereby add to the relocation problem. Also 
in some cities the substantial activity in the construction of luxury 
apartments is also displacing families who occupied the low-rent hous- 
ing which stood there previously. 
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The testimony heard by the subcommittee made it crystal clear 
that a bolder and more pre ore approach to the family-relocation 
problem is essential if the urban renewal and slum clearance programs 
are ever to roll in high gear. : 

Another inescapable conclusion is that a large-scale public-housing 
program is indispensable in any effective attack on slums and blight 
since a substantial number of the families displaced are in the lowest 
economic group which simply cannot afford decent private housing 
at the rents and sales prices at which such housing is currently avail- 
able. The estimates varied from city to city but the general consensus 
seemed to be that from 40 to 50 percent of the families displaced by 
urban renewal activity are in the low-income bracket whose need 
for decent, safe, and sani housing at a rent that they can afford 
can now only be supplied by subsidized low-rent public housing. 
Conceivably there might be some alternative but none was presented 
to the subcommittee, nor have the opponents of public housing yet 
advanced a feasible alternative. 

This is not to imply, of course, that the overall national need for 
public housing is limited only to the requirements of families displaced 
from slum-clearance and urban-renewal areas. The subcommittee 
heard no overall statistics which would reflect the national demand for 
public housing but it is significant to note that in one city alone there 
is a waiting list consisting of 45,000 applications from families pre- 
sumably eligible for public housing but not living in urban-renewal 
areas. The discussion on public Leising in this report is confined 
only to its clearly vital role in the family relocation job which must be 
moor gpa if we are to make an effective attack on slums and 

ights. 

urrently the problem of housing displaced families in the lowest 
income groups is obscured by the fact that the urban renewal program 
is still proceeding very slowly. Should it ever really gain momentum, 
the relocation problem will, of course, become much more acute. 
The subcommittee has available no quantitative estimates of the 
number of displaced families, but it is significant to point out that in 
New York City alone it was estimated that some 67,000 families face 
displacement during the period 1955-57. This contrasts with an 
approximate family displacement of 7,700 annually in the 7-year 
period 1946 to 1953. 

An expanded public housing program can provide the answer to 
housing the estimated 40 to 50 percent of dispossessed families in the 
very low income groups. But the solution to the housing problem of 
the remaining families is somewhat more complicated. Little seems 
to be known about the income status of such families, except that 
they are above the maximum allowable for public housing. Until 
evidence to the contrary is introduced, however, the assumption 
seems likely that the great majority of these remaining families fall 
within income groups which are perhaps a notch or two above the 
eligibility ceilings for public housing. There seems to be a general 
agreement that a very small proportion of such families could afford 
the high rents which must necessarily be charged for the rental housin 
projects contemplated under section 220 program for urban renewa 
areas. (The problems of sec. 220 are treated at length later.) 

Some of these families can yrcierigeanin be placed in other private 
housing in the community, either rental or sales housing. In this 


82608 O—56——2 














10 HOUSING INVESTIGATION 


connection, the subcommittee is concerned that adequate safeguards 
are being taken to see that such families are transferred, as painlessl 
as possible, to alternative decent housing which they can afford. 
There were indications that in some cases uprooted families have 
been lost in the shuffle with no systematic followup to insure a success- 
ful solution to their housing problem. There was also criticism of 
the differing standards used in measuring the adequacy of the reloca- 
tion housing with some cities insisting upon decent standards but 
others apparently es to settle for housing no worse than that 
previously occupied. There was disturbing testimony to indicate 
that some families have been forced to move to dwellings inferior in 
quality to those vacated. The subcommittee urges that the Federal 
authorities charged with overseeing relocation responsibilities exer- 
cise increased per sig to make sure that the municipalities are in 
fact doing an effective and humane job in this area. Every effort 
should be made to insure a workable relocation plan with adequate 

nnel to supervise the working out of the program. If displaced 
amilies are merely shunted to another slum area, or an area which is 
_ Lane verge of becoming a slum, the problem is only aggravated 
urther. 

The record abundantly showed also that the relocation problem is 
greatly complicated by the minority housing problem. ‘There was 
considerable evidence to indicate that the hardships attendant upon 
urban renewal may be falling disproportionately hard on minority 
families without commensurate benefit to them. In one city it was 
estimated that 40 percent of the families displaced were minority 
families. Those eligible for public housing in most cases appear to 
be taken care of adequately. But housing the others is clearly a very 
difficult problem. ‘The subcommittee heard disquieting testimony 
which indicated that many minority families may be forced to relocate 
in private housing worse than that from which they are forced to move. 

ecognizing this oe aspect and in fact recognizing the 
gravity and challenge of the general minority housing problem, the 
subcommittee has reserved to a later section of this report a section 
devoted to summarizing the testimony heard on minority housing 
problems and to mapenened solutions. 

To help cope with the relocation problem, a new tool was provided 
in the Housing Act of 1954 under a new section 221 set up under the 
FHA insurance program. Section 221 was designed to provide FHA 
insurance on liberal terms for low-cost sales and rental housing in 
locations outside of urban renewal areas for displaced families. 
Unfortunately, what originally was conceived as a valuable means 
of helping to solve the relocation problem bas proved, in fact, to be 
a complete disappointment. In a later portion of this report we will 
present an analysis in detail of section 221 as well as our recommenda- 
tions for legislation which will make this section workable. 

The subcommittee also heard testimony on another aspect of the 
relocation problem, namely the impact upon small-business tenants 
whose enterprises are uprooted by urban renewal projects. Unhke 
residential tenants, these businessmen receive no financial aid under 
the title I program in the matter of moving expenses. The subcom- 
mittee was also told that the small-business tenant upon moving to 
another location has great difficulty in gps pes, Suacone on reasonable 
terms in establishing a new business. The subcommittee is keenly 
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aware of the problems of the small-business man arising from urban 
renewal activities, and we plan to explore possible remedies to ease 
the financial burden on such persons. 


8. FHA’S URBAN RENEWAL INSURANCE UNDER SECTION 220 


When the Housing Act of 1954 introduced the broadened urban 
renewal concept into the slum-clearance and urban-redevelopment 
program of title I of the Housing Act of 1949, the FHA mortgage- 
insurance program was expanded to include two new sections, section 
220 and 221. 

Section 220 was included to assist private enterprise to build and 
finance new structures and to rehabilitate existing structures in urban 
renewal areas. It was hoped that section 220 would provide much- 
needed rental housing in municipalities, would help rebuild the 
sopping tax base of many American cities, and in general help bolster 
and rebuild a city’s central area. Section 220 permits FHA insurance 
for the new construction of multifamily rental housing of loans up 
to 90 percent of replacement cost. It also permits FHA-insured 
loans up to 90 percent of value to rehabilitate and improve existing 
homes in urban renewal areas. FHA insurance is also provided for 
the construction of single family sales housing by providing insured 
loans up to 95 percent for a 30-year term. The maturity permissible 
on multifamily projects is at the discretion of the FH A Commissioner. 

While section 220 housing must be located in an urben-renewal area, 
tenants need not be residents of the area. Some of the persons 
displaced by urban-renewal activities will be able to afford section 220 
housing (although as described elsewhere the percentage v ill probably 
be exceedingly low), but those who cannot must presumably be 
satisfactorily relocated elsewhere under program reqvirerments, either 
in public housing or in lower priced or lower rent privately owned 


housing. 

Neither the section 220 program nor the section 221 relocation 
rogram (discussed in the next section) operates automatically. 
There are several prior conditions. For example, except for projects 
in redevelopment areas started under HHFA contract prior to the 
effective date of the Housing Act of 1954, the HHFA must have 
approved a “workable program”’ for the area and also HHFA must 
certify to FHA that the proposed housing will relate to the general 
plan for the community as a whole approved under the “general 
workable program”’ for the area. 

Since section 220 was hopefully provided as a key program in the 
attack on slums and blight, the subcommittee wishes it could report 
more favorably upon the performance of this program. But the 
facts show that activities under section 220 have proceeded with 
exasperating slowness. The facts also have convinced the sub- 
committee that while some of the officials charged with administeri 
the program have made sincere efforts to make it workable, by an 
large the agencies concerned are in no small measure responsible for 
the rosea amapage and frustrating delays which have characterized 
the program. e subcommittee believes that the basic problem 
has stemmed primarily from the negative attitude and philosophy 
displayed by many of the Government officials concerned. In the 
analysis which follows, the subcommittee will attempt to pinpoint 
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the problems which it discovered and will also give recommendations, 
where appropriate, which we hope will enable the ne 
Federal officials to adopt a more constructive and reasonable approac 
to the section 220 program. 

Record to date-—In the space of nearly a year and a half which has 
elapsed since the passage of the Housing Act of 1954, the FHA has 
received only 9 applications, involving 2,690 proposed dwelling units 
under the urban-renewal section 220 p . In the entire Nation 
only 1 commitment has been issued b FHA, involving 762 proposed 
units in an urban-renewal project in New York City. 

Moreover, the subcommittee feels constrained to remark upon the 
fact that this single FHA commitment issued under section 220 was 
announced on September 29, 1955, less than a week before the first 
field hearing of this subcommittee began in that city. In the light 
of the protracted negotiations between the city officials and the hous- 
ing agency officials, the suspicion seems justified that even this single 
commitment would not have been issued without further burdensome 
delay and red tape had not the local authorities engaged in a constant 
and protracted badgering of the Government agencies concerned, and 
had not the Government agencies been confronted with the threat of 
a congressional investigation designed to find out what was delaying 
gi = this kind which are considered vital to the attack on slums 
and blight. 

The subcommittee wishes to be fair and does take cognizance of 
certain extenuating circumstances. It realizes the time-consuming 
activities which are a prerequisite to the actual filing of a 220 appli- 
cation with FHA, e. g., the required certification for a “general work- 
able program” and the required certification for the specific urban- 
renewal project, not to mention the time required for the builder’s 
plans to get from the drawing board stage to the firm application 
stage. It should be pointed out, however, that section 220 waived 
the requirement for approval of workable programs in the case of 
projects in redevelopment areas started under HHFA contract prior to 
the effective date of the Housing Act of 1954, which projects repre- 
sented the main reservoir for initial activity under section 220. 

At the same time the subcommittee is also convinced that had the 
Government agencies concerned taken a more positive and construc- 
tive approach that the commitment in question would have been 
issued much earlier, and moreover that prospective sponsors in other 
areas would have been able to advance their section 220 processing at 
a much greater rate of speed. 

The housing amendments of 1955, among other things, authorized 
FHA to calculate the maximum permissible mor under section 
220 on a “replacement cost’’ basis instead of the ‘‘value”’ basis which 
had origin a been prescribed in the Housing Act of 1954. This 
liberalizing change, which permits sponsors to obtain a larger mort- 
gage, was made because the Congress believed that such a change, 
which the Administration notably failed to advocate, would rae 
the section 220 pro to roll in high —, It is true that the 
substitution of “replacement cost” for ‘‘value” did remove a major 
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stumbling block.' But the subcommittee found through staff studies, 
later confirmed by our hearings, that the program was still being 
hampered by a number of very formidable administrative obstacles 
affecting an administrative policy which might well be termed obstruc- 
tionist. The nature of these obstacles—and the painful way in which 
they are slowly being overcome—will be discussed below. Instead of 
adopting a bold and constructive approach, the officials charged with 
administering the section 220 program have generally followed a 
negative, business-as-usual approach which just will not work in such 
a huge, difficult, and challenging problem as slum elimination and 
the arresting of urban blight. e subcommittee believes that in 
large measure this attitude and vege i an inevitable aftermath 
to the “windfall” invesiigations which ieged the FHA in 1954. 
The subcommittee by no means condones the ‘“‘windfall” profits which 
many builders were able to garner under the section 608 rental 
housing program, but it must report that the repercussions of that 
investigation permeated throughout the entire FHA structure and 
until very recently left the FHA in what can best be described as a 
state of shock. As a result of the nature and character of those 
investigations, the FHA officials became overly cautious and timid 
to an extreme. 

While this change in attitude is understandable it is not excusable. 
Regardless of the past history or what happened under a specific pro- 

am, the officials of the Federal Housing Administration and the 
onde and Home Finance Agency must perform their duties in a 
courageous and constructive manner. It is encouraging to note that 
as the p e of time has softened the shock of the 608 investigation, 
FHA officials appear to be exhibiting a more reasonable and con- 
structive — Gradually light is beginning to show through 
the maze of roadblocks and redtape which the subcommittee re- 
peatedly encountered. But we believe there is still considerable 
room for improvement. For example, correspondence between 
New York City officials and the Housing and Home Finance Agency 
subsequent to the issuance of the first section 220 commitment in- 
dicates that more frustrating delays are in prospect before the way can 
be cleared for 220 commitments to the other projects in the city which 
must receive such commitments in order to proceed. It is our hope 
that this report, by highlighting the administrative problems and by 
suggesting and recommending more workable policies, can help re- 
store a more poate and courageous philosophy. The Nation’s 
slums and blighted areas present a tremendous challenge and their 
pee ans ane ae oo eee be Senos by admin- 
istering officials who ist in frustrating the program by erecting 
roadblocks and saranetin loved of redtape. 

ee tee pmeemmeticmint gem eee ar ene mma apes apr Lip + Anema 
tan Caen ane pate valuation ure. This is done under the obligation im 
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The problem of equity investment in rental housing.—The nub of the 
problem facing most cities and the FHA seems to be the difficulty of 
attracting risk capital into multifamily rental housing investment. 

Historically, the periods when rental housing seems to have been 
constructed in volume are those when financing terms available were 
so liberal that builders could put up rental housing with only a nominal 
long-term investment of their own. Investors in shy away 
from rental housing because of the lack of assurance that a satisfactory 
return can be earned over the long pull. 

There seems to be general ent that the builders who must 
be counted upon to create multifamily housing programs in any volume 
will apparently do so only if any long-term investment required by 
them is jabddilenty small or nominal. 

Under the 608 program, rental housing was built in profusion and 
that story has, of course, been told in full. Under that nrogram most 
builders were able to put up rental —- with little or no cash re- 

uirement and in many instances recei windfall returns because 
ey were able to “mortgage out,” i. e., because the insured mortgage 
actually exceeded construction costs. Everyone is — any re- 
currence of a situation in which windfalls can be siphoned by the 
builder from the corporation into his own private purse. 

It is one thing, of course, to condemn windfalls such as those which 
occurred under the 608 program. There is no disagreement on the 
evils of windfalls of the 608 variety. But it is another thing entirely 
when one considers realistically the problem of attracting private 
sponsors into the building of multifamily rental housing, whether in 
urban-renewal areas or not. 


Studies of this problem and the opinions of experts corroborate this 
conclusion. The following quotations from a recent book summarizin 
experience in urban real-estate investment in New York City woul 


find general agreement among experts in rental housing investment 
and construction.’ 


In addition, the firancial experience of real estate held for a long-term invest- 
ment is of great significance to the future development of urban estate. For 
many years, critics of the real estate development associated with the rapid growth 
of American cities have decried the prevalence of speculative, short-term motiva- 
tions in the creation and preg ae of one of the most durable assets. Many 
of the maladjustments in the physical structure of cities have been attributed to 
this factor. Observers for some time have stressed the great need for attracting 
equity investors with an = toward long-term income rather than speculative 
resale prospects, low operating costs rather than cutting corners in original con- 
struction, low tenant turnover rather than rent rolls upon completion, and 
so forth. The crucial question is, Has the ormance of real-estate investments 
acquired with long-term investment motivations and held over long periods been 
such as to encourage investors to take the | view? * * * 

Net returns on long-term investments in ne Eocper es included in this stud. 
have been lower than one would expect considering the risks involved in 
estate investment: the instability of gross and particularly of net earnings; the 
factors normally subsumed under depreciation and obsolescence including what 
may be called locational obsolescence: the exposure to specific taxes on real 
estate; and the hazards of other public policies exemplified in this study by the 
often capricious effects of rent control. * * * 

There is a real question as to whether yield differentials during the past 20 to 
es en cael ital inte th Po ant and soauaen ot oan e-prod ane 
~ equity cap e m u 
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private capital funds into this sector of the economy, and to the sound growth and 
management of the Nation’s urban resources, can hardly be exaggerated. The 
construction boom during the war period has been fed by an impressive amount 
of lending. In spite of the entry of some financial and other institu- 
tions into equity ownership, however, most of the new income-producing real 
estate in American cities seems to have been constructed, as it was in previous 
booms, by groups ity. ene equities and short-term investment motivations. 
It is significant that the ratio of new rental housing construction to total 
house-buil activity has been much lower during the postwar years than during 
earlier comparable periods, and that about 80 percent of the new rental housing 
that was produced was financed with FHA-insured loans involving only nominal, 
if — investment of cash funds by the sponsors. * * * 

With ae then, the record here established for the first time may help to 
explain why there has been no | r volume of responsible, long-term equity 
investment in urban real estate. ith foresight the record may serve to focus 
attention on the need for increasing the attractiveness of such investment in the 
interest of sounder urban development. 

The problem of a proper profit allowance.—Under the new law FHA 
can issue a commitment to insure a loan on a 220 project for 90 percent 
of the estimated replacement cost. Estimated replacement cost in- 
cludes not only the actual out-of-pocket construction costs, but also 
the value of the land and an allowance for the builder’s profit. In 
most cases the allowance for land will be the actual cost to the sponsor 
who purchased the cleared land from the city, since it is our under- 
standing that FHA has ruled in such cases it will allow no more for 
the land than the builder actually pays the city for the cleared land. 

The remaining 10 percent of the project cost is presumably to be 
covered by equity investment on the part of the sponsor, with the 
proviso that the builder’s profit allowance can be allowed as at least a 
partial offset. 

It is obvious therefore that the amount allowed for builder’s profit 
can be crucial. If the profit allowance is set at a very low figure, the 
actual cash investment by the builder is greatly increased. 

There is considerable evidence that the FHA has taken an overly 
conservative position in this matter. It has adopted for its policy a 
sliding scale approach in which the profit allowance decreases as the 

roject size increases. This sliding scale ranges from 5 to 9 percent 
epending upon project size. 

Apparently one of the obstacles which was holding up the initial 
220 commitment, finally issued in late September of 1955, was FHA’s 
insistence that the profit margin allowance be held to 5 percent. 
Presumably the FHA became increasingly aware that a 5 percent 
allowance was too low, since in the late stages of the negotiations it 
finally decreed that a 7 percent profit allowance would be permitted. 

It is difficult for the subcommittee to recommend a specific profit 
margin figure which would be attractive enough to stimulate sponsor 
incentive and yet not be unduly liberal. But the weight of the 
testimony heard by the subcommittee indicates that FHA’s policy 
toward profit allowance is overly conservative. It seems to be gen- 
erally considered in the building trade that a 10 percent profit allow- 
ance would be proper. Indeed, some multifamily builders stated 
that 10 percent would be the rockbottom minimum they would 
consider. It is also significant to note that in its report on the Housi 
Act of 1954, the Senate Banking and Currency Committee sugges 
& 10 percent profit allowance as an upper limit. 

It must be borne in mind in considering the profit question for 
section 220 projects that where the builder is also the sponsor, he is a 
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true entrepreneur and not a 4 vepgete: contractor bidding on prepared 
plans and specifications. e builde msor must assume the 
responsibilities and risks of planning project. Furthermore 
he undertakes the project in the anticipation of an equity interest 
in the completed project rather than in anticipation of a cash 
fee. It certainly should not be overlooked either that the builder- 
sponsor equity investment is precarious and that it may be wiped out 
should the expected rental income fail to materialize. It has been 
estimated that a fall-off in expected rental income of as little as 15 
percent could result in the foreclosure of the mortgage and the loss 
of the builder’s oe ns 

Criticism has een leveled against FHA’s policy of computing 
the profit allowance solely against construction costs, excluding the 
cost of land, architect fees, and project overhead. If a 5 percent 
profit margin is allowed only on construction costs, this means in prac- 
tical effect that the allowable builder’s — would only be about 3 
percent of the total costs of the job. It has, therefore, been suggested 
that FHA apply its profit weston Eo the total project costs rather 
than the construction cost alone. is method would raise the allow- 
ance for builder’s profit and correspondingly reduce the cash equity 
investment required of the builder. 

The following presentation of a hypothetical 220 corporation illus- 
trates — y the crucial nature of both the magnitude of the 
profit allowance margin and the manner in which it is calculated: 
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1 5 percent of item 1. 
2 10 percent of items 1, 2, and 3. 


Tt will be noted that in column (1) where a 5-percent profit on 
construction costs is assumed, the needed cash required of builder 
after allowance for capitalization of his profit is $805,000 or about 
8 percent of total project cost. In contrast column (2) assumes a 
10-percent profit allowance based not just on construction costs but 
on total project costs. Under such an arrangement, the needed cash 
investment required of the builder would be only $286,900 or about 
2.7 percent of total project costs. | 

To repeat, the su ittee recognizes that the cannot 
properly legislate a fixed profit factor. It recognizes also that the 
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roper profit allowance is necessarily a controversial subject as 
Comann the sponsor who understandably is interested in the highest 
allowance ~ossible, and the FHA with its administrative responsibili- 
ties. But the subcommittee is impressed by the weight of the 
testimony attacking FHA’s past and present policy on profit allow- 
ance, and is also impressed by the fact that a liberalization in FHA’s 
emp 2h ap apparently necessary to clear the road for the issuance of 
the first section 220 commitment. fier a4 gomaped it strongly urges 
the FHA to reexamine its policy in this field to make certain that its 
licies are realistic and reasonable, and that they do not unreasonably 
scare or obstruct sponsors from going ahead with desirable and 
much-needed section 220 projects. 

Land cost.—In our early explorations into the section 220 program 
we were informed by FHA officials that under FHA rules a sponsoring 
corporation had to own the land free and clear of any encumbrance, 
and that moreover the FHA rules did not permit any recouping of 
land costs from the mortgage proceeds. In other words, this would 
require as an irreducible minimum that the builder-sponsor invest in 
the project the full costs of the land, a sizable investment which could 
very well act as a deterrent to prospective sponsors. We were in- 
formed months later, however, that under FHA rules for section 220 
all or part of the land costs may be included in the mortgage. We 
cite this example of conflicting advice as symptomatic of a general 
lack of coordinated knowledge of FHA programs which the sub- 
committee and staff found on a number of occasions. The strong 
impression was gained that the FHA suffers from an excessive — 
of bureaucratic “compartmentation.” Too many of the 
officials seem to know only several facets of any given program. No 
one official seemed to have a complete grasp of all of the problems 
involved in section 220. Because of this, the subcommittee recom- 
mends that the FHA reexamine its organizational setup with a view 
toward giving its officials a broader understanding of the overall 
problems oaload: The need for specialization in complex problems 
of this kind is recognized but at the same time there is an equally 
pressing need to keep the barriers of specialization from ‘‘Balkanizing”’ 
an agency to the point where no one official has an understanding of 
all — of a given program. 

problem of ‘‘over and above money.””—Because of the inability or 
reluctance of sponsors to make long-term investments in rental- 
housing projects, the FHA has faced another problem, namely, the 
problem of determining the nature of the cash investment required 
to satisfy the difference between total project costs and the mortgage 
amount. As discussed above, a considerable share of the minimum 
equity investment can be represented by the allowance given for 
builder’s profit. This allowance does not cover the full minimum 
equity required. In the preceding table the last item of each column 
shows the net cash requirement for “over and above money” necessary, 
and as we have seen that figure varies considerably depending upon 
the percentage allowed for profit margin. 

In prescribing the minimum “over and above money” the FHA has 
had to face the problem that most sponsors are unwilling or unable 
to make the “over and above money” investment required in the form 
of common stock, all of which would be locked up in the form of long- 
term investment and which under the FHA charter provisions for 
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rental housing corporations cannot be redeemed so long as the FHA 
insurance is in force. Most sponsors 5c ge comp are willing to provide 
a certain percentage of the “over and above money” requirement in 
the form of long-term common-stock investment but not the full 
amount. oe this, FHA permitted a redeemable stock ar- 
rangement which could be used by the builder to cover the remaining 
“over and above” investment sagen Bre ser Thus, for supplying 
the “over and above” money requi the builder-sponsor coul 
receive redeemable stock from the iy topper which would permit 
him to withdraw that money out of the operating earnings of the 
project in a reasonable period of time, and, provided certain conditions 
are complied with, could possibly withdraw his investment via the 
redeemable stock method without map amon, it to Federal income tax. 
However, the question whether such a withdrawal will be regarded as 
income rather than recovery of capital, and thus subject to tax, is 
apparently a complicated one, and many sponsors may have a real 
concern what Internal Revenue’s ruling will be. 

In part because of the tax problem, builder-sponsors argued as an 
alternative to the redeemable stock arrangements that FHA permit a 
sizable percentage of the “over and above money” to be supplied by 
a loan to the corporation by its sponsors which would contemplate 
a repayment over a relatively short term of years, and which would 
permit treating the money — on the note as capital recovery and 
not income subject to personal income tax. 


After considerable deliberation within the agency, the FHA 
apparently recognized that further liberalization was necessary and 
in the fall of 1955 revised its policy to re as much as 70 percent 

r 


of the equity in a project including wo capital to be supplied in 
the form of a nonnegotiable note. Here in is an instance where 
FHA rules had to be relaxed in recognition of the cold economic 
facts of the problem of rental housing investment. The subcommittee 
pee the impression in its hearings that this FHA liberalization will 

elp considerably to attract prospective sponsors into the section 220 
urban renewal program. 

Mazimum loan maturity —Under the statute the maximum maturity 
for section 220 ig a is at the discretion of the FHA Commis- 
sioner. Exercising that discretion, the FHA has so far limited the 
maximum maturity for section 220 projects to 39 years and 5 months. 
That was the maturity permitted for the first section 220 commitment 
issued for the North Harlem project in New York City in late Septem- 
ber 1955, and at this writing is * = rend the maximum maturity still 
contemplated under present FHA policy. 

The subcommittee has heard “oth tem, 8 that the FHA permit longer 
maturities for section 220 projects. By permitting longer maturities, 
say up to 50 years, the rent levels of the project could, of course, be 
reduced substantially. It was argued that a ay 4 maturity was 
not unrealistic for high-rise fireproof buildings, built according to 
FHA minimum standards. It was ed further in view of the 
multiple safeguards employed by FHA, including the required re- 
placement fund reserves and the stringent location and property 
requirements, that the mortgage terms could be safely increased to 


50 years. 
The subcommittee Daag rsa that this is not an easy problem from 
the point of view of the Federal Housing Administration. The per- 








HOUSING INVESTIGATION 19 


missibility of too long a maturity might restrict principal repayments 
in the pe. “be year to too low a level with a consequent vant: threat 
to the solvency of the project. The subcommittee hesitates therefore 
to recommend unequivocally that FHA permit a maturity in excess 
of 39 years and 5 months, but it strongly urges the FHA to restudy 
the problem carefully. Clearly if a longer maturity can be defended 
as being within the bounds of reasonable safety, such a change would 
be eminently desirable. The subcommittee believes that anything 
that can prudently be done to reduce section 220 rent levels should be 
done without delay since it has found.that these rent levels are already 
far too high for many families. 

Amortization plan.—Another factor which has a direct bearing on 
the rent levels to be charged in section 220 projects is the amortization 
plan prescribed. Under FHA policy the method of amortization 
prescribed is called “accelerating curtail declining annuity.’”’ Under 
this plan en ig 8 rise with each succeeding monthly 
payment tionally than the preceding monthly principal 
payment; however, since interest payments decline progressively, the 
total debt service gradually declines. 

The subcommittee has heard recommendations that the FHA revise 
its policy to permit a “level annuity’ amortization plan. Under this 
plan as the name implies, the monthly amortization payments (prin- 
cipal plus interest) are equal over the life of the loan, but such a plan 

ows smaller payments to principal in the earlier years of the loan 
than are permitted by the “accelerating curtail’? method now pre- 
scribed under present FHA policy. The subcommittee was informed 
that the use of a 40-year level annuity mortgage would result in a 16 
percent reduction in the initial annual debt service on which project 
rent ceilings are based. It was estimated that in some cases this would 
permit a reduction of $10 in the monthly rent per apartment. It was 
also pointed out to the subcommittee that the 40-year level annuity 
mortgage has been accepted by FHA for a number of years for section 
213 cooperative housing projects. 

The subcommittee does not feel qualified to take a definite stand on 
what is clearly a complex actuarial problem. However, as in the case 
of the maximum maturity problem, the subcommittee recommends 
that the FHA review its policy to make doubly certain that its present 
— on the amortization question is in fact the correct policy. It 
should make doubly certain that its stand — the level annuity 
mor plan is reasonable rather than arbitrary and capricious. 
The subcommittee wishes to state on both of these problems—the 
maturity problem and the amortization problem—that any reasonable 
margin of doubt should be resolved in favor of the solution which will 
stimulate much-needed sponsor participation and which will enable 
the rents charged for section 220 projects to be reduced to levels which 
—_ groups of families can afford to pay. 

‘ost certification.—It will be recalled that as a result of the 608 inves- 
tigations, Congress wrote into the law the cost-certification require- 
ment. Under cost certification the builder must certify as to actual 
cost and where applicable, the mortgage must be reduced so as not to 
exceed the approved percentage of actual cost, i. e., 90 percent in the 
case of 220 projects. The —— of course was to prevent ‘‘mort- 
gaging out” and the possibility of windfall profits which could accrue 


to the builder. This is a laudable objective with which no one can 
quarrel, 
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Indeed the very fact that cost certification has been written into 
the law supplies a built-in ator which automatically acts to — 
vent any basic abuse even if FHA should adopt a more liberal policy 
on such things as permissible profit allowance. 

But however laudable the objective of cost certification, the reality 
must be faced that its —- existence acts as a deterrent upon the 
oe of many established and experienced builders. These 

uilders apparently have a deep-seated fear that their costs, no matter 
how ~~ could well be called into question in future years. 
They all have different operating methods and many of them would 
incur costs which they would regard as essential to expedite completion 
of the structure, but which might easily be challenged by a hostile 
reviewer. 

To allay these fears the subcommittee has heard a —— that 
some sort of cutoff date or limitation be established, before which 
date FHA would have sufficient time to review the cost certification, 
but after which date the certification would be incontestable and not 
subject to further review. Since such a proposal would continue 
unchanged the basic cost certification requirement and might at the 
same time attract efficient builders who will not now enter the sec- 
tion 220 he, st because of the fear of the possibility of future re- 
prisal, the subcommittee recommends that the Banking and Currency 
Committee consider the possibility of amending the language of sec- 
tion 227 to include a provision which would limit FHA’s postaudit of 
certified costs to a restricted period and which would bestow im- 
munity to the review of such costs after the review period has expired. 

There is another aspect of cost certification which the subcommittee 
believes deserves attention. Under present law the permissible 
mo e must be reduced to the approved gone whenever 
actual construction cost falls below the original estimate of replace- 
ment costs upon which FHA predicated its commitment. In practice 
this means that the more efficient a builder is, the smaller the amount 
of the mortgage which he can obtain. Assume for example, two 
identical projects on which FHA issues a commitment for $900,000 
based on a $1 million estimate of replacement costs. Builder A, be- 
cause of superior know-how and ingenuity may be able to build for a 
certified cost of only $900,000. In this case FHA must arbitrarily 
reduce his ra to $810,000 because section 227 provides that no 
mortgage may be “in excess of such approved oer gen as of actual 
cost.” Assume that builder B on the other hand completes the 

roject at a certified cost of $1 million, the originally estimated 
by HA. His mortgage commitment would remain undisturbed in 
the original amount of $900,000. 

The suggestion has been made to the subcommittee that it might be 
more logical to modify section 227 to provide following cost certifi- 
cation, ‘that the actual cost equaled or exceeded the proceeds of 
the mortgage loans or the amount by which the mor loan ex- 
ceeded the actual cost be paid forthwith to the mortgagee for applica- 
tion to the reduction of the principal obligation of such mortgage.’’ 


If such language were adopted the could still not exceed 
e project cost, the possibility of win wo i y 
be ecileded: but the efficient builder in many cases cod obtain a 
mortgage to cover all if not all of construction costs. 
In view of the limited study which the subcommittee has been able 
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to give this proposal, we do not give it unqualified endorsement, but 
do recommend it to the Banking and Currency Committee as a pro- 
posal which would seem to have considerable merit as a device for 
attracting the participation in the section 220 program of the more 
efficient and experienced builders. 

The rehabilitation aspect of section 220~—Most of the testimony 
heard by the subcommittee related to the proposed construction of 
multifamily projects on cleared land in tina areas. The 
subcommittee is, of course, keenly aware that the successful achieve- 
ment of a broad-scale urban-renewal program contemplates as well 
an energetic program to arrest deteriorating neighborhoods by 
encouraging the renewal and rehabilitation of improvable dwellings 
which are structually sound. There was, to be sure, some excellent 
testimony on this phase of urban renewal. The subcommittee learned 
that there are some difficult problems which seem to be impeding an 
effective renovation and rehabilitation program under section 220. 
For example, it heard criticism to the effect that FHA’s property 
and neighborhood standards are overly restrictive and unrealistic as 
they apply to existing housing. It also heard testimony stressing the 
problem of obtaining adequate financing which faces homeowners in 
the rehabilitation or major repair of their homes. 

But the subcommittee believes that it has not covered this subject 
sufficiently. It has no intention of slighting or minimizing the im- 
portance of the rehabilitation aspect of the urban-renewal program, 
and has definite or to continue its studies of the problems in this 
area and to hold a hearing in an additional city or cities in which 
major emphasis is being placed upon renovation and rehabilitation. 
The subcommittee is already convinced that the existing machinery 
for the financing of major home repairs and rehabilitation is deficient. 
The financing available under FHA’s title I home improvement 
program, as now constituted, may be generally adequate for smaller 
repair and improvement jobs but for major renovation or rehabilita- 
tion it can hardly supply the answer in view of its limitations on loan 
size, on the maximum permissible maturity, and on the high interest 
costs which must be borne by the homeowner. Until this financing 
gap is bridged, it will remain as a major stumbling block to effective 
code enforcement programs designed to prevent entire neighborhoods 
from becoming blighted by encouraging or forcing homeowners to 
improve their properties to the dented level. The subcommittee 
plans to give high priority in the next session to a search for the solu- 
tion to this problem. 


4, RELOCATION HOUSING UNDER FHA’S SECTION 221 


When the Housing Act of 1954 was being considered, it was gen- 
erally recognized by experts that the insured rental housing to be 
provided under F HA’s section 220 in urban-renewal areas would 
carry rents higher than most of the displaced families could pay. 

To combat this problem, another new program—section 221—was 
proposed. BY RROr ng FHA insurance on liberal terms for low-cost 
sales and rental housing in locations outside of the urban-renewal 


areas, it was hoped to provide a housing solution for many of these 
lower-income families.. The idea seemed to be that section 221 could 
provide perhaps a partial alternative to public housing, at least for 
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those families whose incomes were not far above the top rung of 
public housing income ceilings. 

Section 221 housing can only be insured if the community requests 
such aid and if the Housing and Home Finance Agency certifies a 
need for a prescribed number of units of such housing to relocate 
displaced families and families generally living in urban-renewal areas. 

Section 221 permits loans up to 95 percent of value and a loan 
maturity up to 30 years. Because its objective was to provide hous- 
ing for lower-income families the maximum loan was limited to $7,600 
($8,600 in high-cost areas) per family unit. 

The subcommittee found that despite its laudable objectives, 
section 221 is virtually moribund. It is true that in the latter part 
of 1955, the Housing and Home Finance Agency did make certifica- 
tions for some section 221 housing in a number of communities. How- 
ever, the blunt fact remains that since the enactment of the section, 
nearly 18 months ago, not a single application for section 221 housing 
has been received by the FHA. The subcommittee failed to discern 
any real interest on the part of prospective builder-sponsors and 
because of this lack of interest, the certifications by the Housing and 
Home Finance Agency so far made are in large measure academic, 
except possibly insofar as urban-renewal families are able to find 
financing under section 221 to purchase existing homes. 

There are to be sure some unique advantages provided for section 
221 housing, and although their influence has apparently been wasted 
in view of the major drawbacks of section 221, which are discussed 
below, it may be well to cite them as a matter of general interest: 

(1) After 20 years mortgagees may assign the loan, if not in default, 
to FHA in return for 10-year debentures. 

(2) 221 offers an advantage to urban-renewal families who can find a 
low-priced existing home to buy. They can do so with only a 5 
percent down payment as against the minimum 10 percent down 
required for existing homes nae section 203. 

(3) Under the statute 221 housing standards can be more lenient 
since they are not subject to the “economically sound” criterion of the 
203 program. 

(4) Under section 203 the builder’s commitment is limited to 85 
percent of the loan available to an owner-occupant. In the lower 
price ranges this works out really to about 80.8 percent, or 85 percent 
of the 95 percent of value which an owner-occupant can obtain. 
Under section 221 the builder’s commitment can be for 85 percent 
of FHA’s full valuation, thus giving the builder a larger loan if he 
fails to find a buyer. 

(5) Section 221 loans are eligible for the special assistance program 
of the Federal National Mo e Association, which means that 
advance commitments can be obtained thus assuring the builder and 
construction lender of ‘‘takeout” financing. 

All of these advantages, particularly the availability of advance 
commitments under FNMA’s special assistance program, are sub- 
stantial. However, even in combination they apparently have failed 
to overcome the basic obstacles facing the 221 cera In the sub- 
committee’s opinion the three main romdblocks which singly and in 
concert are stymying section 221 are the qvestions of (a2) minimum 
equity requirements, (6) the maximvm !nan mee Ager (c) permissible 
loan maturity. The removal of these road will require legis- 
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lative action and the following analysis contains the recommended 
legislative changes, which, if enacted, the subcommittee believes will 
revamp and revitalize the section 221 program so that it can play its 
proper role in the urban renewal pro : 
(a) Minimum equity requirements.—When section 221 was first 
roposed as a vehicle for providing low-cost housing for displaced 
amilies, the impetus was to be supplied by permitting 100 percent 
loans with the borrower paying only closing costs in am This pro- 
posal was defeated, however, and the maximum loan limited to 95 
percent of value. Unfortunately, there are no statistics available to 

ive any reliable indication of the liquid asset holdings of families 
Asc in urban-renewal areas. However, on a priori grounds one 
would not expect that families living in urban-renewal areas would 
have very sizable cash savings. 

The subcommittee recognizes that many people oppose no down- 
payment financing in principle, although in this connection propo- 
nents of this view often ignore the important role played by no down- 
payment financing in the GI loan program, a program which has been 
a bulwark in our Nation’s economy and which has enabled about a 
million and a half veterans to buy homes with no downpayment. 
The gratifying low default rate on GI loans does not seem to give 
much ammunition to those who attack no downpayment financing 
on principle. 

In any case the subcommittee believes that the paramount nature 
of the challenge of urban renewal and slum clearance dictates the 
need for a more liberal approach. The subcommittee believes that 
such an approach must recognize the low income status of many 
families living in urban renewal areas, and believes that every effort 
should be made to liberalize the financing available to them so that 
their hope of home ownership can be translated into reality. 

Section 221 as now written calls for a minimum downpayment of 
5 percent plus closing costs in cash. On a home priced at $8,000 
this would require a family to make total cash payment in connection 
with the home purchase of from approximately $600 to $700 depend- 
ing upon the amount needed to pay closing costs, an amount which 
varies considerably by geographic area. e subcommittee submits 
that while such a cash payment might not prove burdensome to many 
American families, it would in fact constitute a real barrier to many 
of the families now living in urban renewal areas. The subcommittee 
therefore recommends that the Banking and Currency Committee 
give serious consideration to an amendment to section 221 which 
would enable an urban-renewal family to obtain a loan for the full 
amount of the purchase price, in other words with no equity payment. 
ie Fe that some cash payment is generally considered desirable, 
it will be noted that the subcommittee is not recommending legisla- 
tion which would permit closing costs to be included in the loan, a 
Beapuce permitted by the “no-no down payment loans’’ which have 

ad some prevalence in the GI loan pro . Accordingly, a family 
buying a relocation house would still f ve to pay closing costs in 
cash, which in most areas would require a cash payment of from $200 
to $300 for homes in the price ranges contemplated under section 221. 
3 
enacted Angus’ 11, 1958, Under 2 chart tha law et certneation fr ite tasty was eliminated fr 


w 
peo Bo, ah 221, thereb such houses parity with insurance which 
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(6) Mazimum loan ceiling—The subcommittee heard considerable 
testimony urging that an increase be permitted in the permissible loan 
maximum under section 221. It was argued in terms of today’s high 
level of construction costs that the $7,600 per unit maximum ($8,600 
in high cost areas) is unrealistic and unworkable in some metropolitan 
centers. Taking cognizance of this testimony, the subcommittee 
recommends to the Banking and Currency Committee that legislation 
be drafted giving discretion to the FHA Commissioner +o raise the 
maximum loan under section 221 by an additional $1,000 to $8,600 
($9,600 in high cost areas). The subcommittee is reluctant to recom- 
mend an increase of greater magnitude since it believes that the 

rimary objective of section 221 of providing homes for lower income 
amilies must always be kept in view. Even with such an increase, 
however, the subcommittee recognizes that the 221 program may well 
have a limited usefulness in the largest metropolitan centers with 
their higher construction costs. 

In addition to increasing the maximum loan ceiling by $1,000, the 
subcommittee believes there may be merit in another proposal to 
substitute ‘replacement cost” for “value” as the governing appraisal 
standard. e have heard considerable testimony arguing that 
FHA’s appraisal policy is heavily oriented toward its main insurance 
program under section 203, and that whenever it considers appraisal 

olicy in connection with such programs as section 213 cooperative 
housing or section 220 atbansenewsl hotling: an overly conservative 
approach is followed. 
owever, because of the possible abuses which could arise if such a 
proposal were adopted, the subcommittee wishes to devote further 
study to the proposal before making a concrete recommendation. 

(c) Permissible loan maturity—Under present law the maximum 
maturity for a multifamily rental housing project under section 221 
is fixed at 30 years, which seems anomalous when contrasted with 
the longer terms permitted for sections 207 and 220 housing. Ap- 
parently this anomaly arose because section 221 as originally proposed 
would have provided for a 40-year maturity for both single family 
sales housing and for rental housing projects. When it was decided 
to reduce the term for single-family housing to 30 years, the reduced 
term was made applicable, apparently t inadvertence, to 
multifamily housing rental projects as well. ether any nonprofit 
sponsors will be attracted to rental housing construction under 
section 221 is a moot point, but in any case it would seem equitable 
and desirable to amend the maximum term so as to permit the same 
maturities allowed for other' FHA-insured multifamily rental housin 
projects, and the subcommittee so recommends to the Banking an 
Currency Committee. 

A more basic policy question concerns the 30-year maturity maxi- 
mum for single family sales housing. Since an indeterminate but 
sizable number of relocation families fall in the low-income brackets, 
anything reasonable that can be done to reduce the monthly costs 
of homeownership for such families would seem desirable. When 
section 221 was first proposed in 1954, a 40-year maximum maturity 
was contemplated. e permissibility of an additional 10 years in 
the loan term would effect a substantial reduction in the monthly 
amortization payment. The principal and interest on a loan at 
4% percent interest in the amount of $8,000 amounts to $40.56 per 








HOUSING INVESTIGATION 25 


month on a 30-year basis as against $36 on a 40-year basis. Such a 
reduction in monthly housing costs might well crucial to many 
low-income families living in urban renewal areas. 

The subcommittee is aware, of course, that the 40-year maturity was 
defeated in the deliberations which led to the Housing Act of 1954. 
The subcommittee realizes also that any lengthening of the loan matu- 
rity should be done most cautiously because obviously the permissible 
maturity cannot be stretched indefinitely without reaching a point 
where homeownership would become virtual tenancy in fact. At the 
same time, reaffirming the conviction that the need for an effective 
urban-renewal program is paramount, the subcommittee believes that 
a bolder and more experimental approach seems justified, and there- 
fore recommends to the Banking and Currency Committee that atten- 
tion be given to eee a longer maturity for proposed single- 
family housing under section 221. 

However, in recommending such a change the subcommittee be- 
lieves that a longer maturity should not be permitted on an “across 
the board” basis. Accordingly, we would recommend that the FHA 
Commissioner be authorized on a discretionary basis to permit a 
maturity up to a maximum of 40 years. Under this proposal the 
FHA Commissioner would prescribe a shorter maturity for those 
families whose incomes are high enough to meet the larger monthly 
payments required by shorter maturity, but at the same time could 
permit a longer maturity up to 40 years where necessary to permit low- 
income families to start on the road to homeownership.‘ 

“Fannie May’’ assistance to section 221.—Relocation housing 
mortgages insured under section 221 are eligible for advance commit- 
ments under the special assistance mortgage program of the Federal 
National Mortgage Association While the general subject of the 
adequacy of FNMA’s operation will be the subject of a later hearing, 
the subcommittee desires to comment in this report on a specific 
point, namely, FNMA’s policy with respect to the price paid for 
section 221 mortgages Despite the fact that the Congress intended 

referred treatment for mo es in the special assistance category, 

NMA officials have determined that FNMA will pay only 98 cents 
on the dollar for special assistance mortgages, including section 221 
mortgages In addition to this 2-percent discount, FNMA requires a 
l-percent commitment fee and a one-half of 1-percent purchase fee 
when the mortgage is delivered. In effect this requires the builder, 
and ultimately, the home buyer to pay 3% points to FNMA for its 
financing support. 

The subcommittee finds FNMA policy in this matter indefensible. 
It cannot take time to describe the pros and cons of the subject in 
this report, but urges strongly upon FNMA officials a revised policy 
which would eliminate, or at least narrow, the discount imposed upon 
special assistance mortgages. 


5. OTHER SLUM-CLEARANCE AND URBAN-RENEWAL TOPICS 


Federal grants under title I.—Several witnesses recommended to 
the subcommittee that title I be amended to reduce the local share of 
the cost of slum-clearance projects from the present one-third to some 

‘ A similar discretionary authority to permit higher maturities was exercised with apparent success by the 


Veterans’ Administration to veterans a form of preference under the mortgage credit controls imposed 
during the Korean war. pie 
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lower percentage, perhaps 20 percent. They cited the growing 

revenue problem facing cities stemming from higher costs on the one 

hand and a difficult. tax | a eae accentuated by Federal and State 

competition for the tax dollar on.the other. The subcommittee is 

sympathetic with this problem and intends to give it further attention 
uring the forthcoming year. 

The subcommittee heard considerable testimony strongly recom- 
mending that the Congress make a substantial increase in the authori- 
zations for loans and grants under the title I program. The subcom- 
mittee endorses this wholeheartedly and therefore recommends to the 
Banking and Currency Committee that present authorizations should 
be increased from $1 billion to $2 billion for both loans and grants. 

Another recommendation made to the subcommittee was a change 
in the law which would limit the cost of any one slum clearance 
job to $2% million. As we understand it, the main purpose of such 
fimitation would be to force municipalities to give an increased em- 
phasis to neighborhood conservation and rehabilitation since the funds 
available for demolition would be limited. The subcommittee shares 
the view that an energetic program to stimulate neighborhood con- 
servation and rehabilitation should be an integral part of the overall 
attack on the urban renewal problem. But it also recognizes that 
many of our large cities have Toa areas of hopelessly deterioriated 


slums, the removal of which can only be accomplished by major 
surgery involving large-scale demolition of slum structures. The 
subcommittee cannot subscribe to a4 limiting figure on total project 
cost which would make it impossible 


surgery to proceed. 
"Ne 


for this much-needed major 


ed for more local autonomy and less redtape.—The subcommittee 
heard considerable criticism directed at the welter of redtape involved 
in the Federal administration of the urban redevelopment and renewal 
programs, and the FHA urban renewal insurance programs. The 
subcommittee does not believe it necessary to cite specific examples 
since we believe the record s for itself. The subcommittee 
i that orderly a ures and safeguards are essential. 

But it is tly concerned over the weight of testimony to the effect 
that Washington prccne have attempted to exercise bureaucratic 
controls over local operations to an excessive degree. For example, 
the Urban Renewal Administration’s overseeing of title I was de- 
scribed to the subcommittee as a striving “for a degree of supervision 
apparently not practicable in view of the staff available to do the 
ine The subcommittee also had first-hand knowledge of the 
trating delays experienced in FHA’s section 220 program because 

of the constant need for Washington clearance on practically every 
problem of substance which arose. In short, the subcommittee gained 
the strong impression that the Washington agencies have leaned too 
far in attempting to spell out the minute specifics for each locality, 
rather than more properly confining their role to overall p m 
objectives and guidelines. The subcommittee strongly urges there- 
fore that the responsible Federal officials expose themselves and their 
procedures to a rigorous self-analysis. Procedures and organizational 
structure must be streamlined. More autonomy must iven to 
field officials. Duplication, overlapping of functions, and bureau- 
cratic jealousies must be eliminated. The vast magnitude and 
momentous challenge of the urban-renewal and slum ce 
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must be met and any sabotage or hampering of that program 
wi or negligent, by administering officials will not be tolerated 
by the Congress. 

” rikerolised rules should apply to all—Just prior to the publication 
of this report, the subcommittee learned that the FHA has made 
several liberalizing changes to facilitate individual cases in process 
under sections 220 and 213. Unfortunately, however, these evidences 
of a liberalized policy have been confined to the individual project on, 
an ad hoc basis. Such a abrasoag if continued could develop favorit- 
ism. The subcommittee hopes that this word of warning will cause 
the administering officials to desist from this practice and to dis- 
seminate policy changes to all by regulatory amendment, or, where 
appropriate, by a general field letter to all mortgagees and others 
interested in the program. 

Program continuity a program must.——The subcommittee was 
impressed by testimony describing the problem which besets local 
planning officials because their attempts to plan urban renewal 
activities rationally are complicated by their inability to count upon a 
long-range low-rent housing . The “stop and go” charac- 
teristic of public housing legislation, if continued in future legislation, 
will for example make it extremely difficult for local public agencies 
to plan accurately on the number of low-rent units which will be 
available for families displaced by urban-renewal activities who cannot 
afford decent and minimum standard private accommodations. The 
subcommittee is not attempting here to recommend the optimum 
number of public housing units to be authorized per year. But it does 
subscribe to the view, and recommends to the Banking and Currenc 
Committee that every consideration be given to achieving the maxi- 
mum degree of continuity to whatever low-rent housing program may 
be authorized. 

Urban renewal requires a concerted effort —In concluding this section 
of its report, the subcommittee wishes to underscore its conviction that 
the slum-clearance and urban-renewal problem, perhaps more than 
any other, requires above all a concerted, coordinated, and multi- 
faceted approach. Its studies and hearings constantly pointed up 
this need. No one element—private enterprise, local government, 
or the Federal Government—can do the job alone. It is too big a job. 
It requires a bold and unremitting p which will pool the 
resources and skills of all concerned. Only by acting in concert and 
by pursuing a positive ‘can do” approach, can all elements involved— 
private enterprise, local government, and Federal Government—make 
an effective attack on this great national problem. 




















Ill. SPECIAL HOUSING PROBLEMS 


1. HOUSING FOR ELDERLY CITIZENS 


Although housing for the aged was not among the three subjects 
initially selected for study, the subcommittee did hear considerable 
testimony stressing the need for such housing. This testimony 
served to strengthen the subcommittee’s conviction that governmental 
action in this sphere is long overdue. The subcommittee believes 
firmly that the case for Government manors to the aged has been 
profusely and convincingly demonstrated, and believes that such 
support should be provided without further delay. It may be recalled 
that the subcommittee was specifically requested to study this field 
in view of congressional action on such a program in 1955. While 
both House and Senate Banking and Currency Committees approved 
a provision for providing public housing units for the elderly, as part 
of the proposed housing amendments of 1955, the program was 

iminated in conference. 

There is statistical evidence galore to emphasize the problem 
resulting from the disparity between the cost of housing and the 
ability of many older people to pay for it. For this reason the problem 
cone be solved in our judgment without some form of Government 
subsidy. 

Testimony by experts in the problems of the aged strongly support 
the view that Fg se an mr rane way to tag wi such a 
program is under the low-rent public housing program by r mang 
the definition of “family” to include single persons past 65 years o 
age, and by authorizing additional public housing units for the 
purpose. Such a principle was adopted by the two congressional 
committees when the 1955 legislation was being considered. 

Because of the increasing life span, the numbers of our senior cit- 
izens are constantly ea ype It is indeed an inconsistent philosophy 
which on the one hand aims the medical, sociel, and economic 
advances which have contributed to increasing longevity and at the 
same time callously di rds the concomitant problems which many 
older persons will inevitably face. 

Sociologists familiar with problems of the aged have made it abun- 
dantly clear that this bracket of our population does not want to be 
‘“institutionalized” but would perfer to live in independent quarters 
as long as possible. The subcommittee is throughly convinced from 
the record that some public housing is necessary to provide adequate 
dwellings for elderly citizens who at the bottom of the income 
scale. Accordingly, it urges the Banking and Currency Committee 
to me high priority to the necessary enabling — 

here is a substantial variance in opinion as to the number of public 
housing units which should be authorized. The subcommittee recom- 
mends 10,000 units as the minimum number to be authorized during 
the first year’s operation. The experience of the first year’s operation 
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should furnish a basis for determining the desirable annual volume 


for su uent years. 

ra ‘clvsonsinivens is of course keenly desirous of stimulating the 
maximum interest possible in housing for the aged on the part of 
private sponsori ups. It has heard one pro which would 
authorize a new FHA insurance program designed to provide high- 
ratio, long-term financing for housing projects for the elderly. The 
idea would be to attract eleemosynary institutions as the sponsoring 
mortgagors. The yen contemplates FHA looking to the institution 
rather than the elderly tenants as the sponsor, with the difference 
rst ote cee rent and what = tenants wey pay to be 
supplied by the sponsoring organization from its general funds. 

Wrankty the eabootinntttee doubts whether such a program would 
really work. In the first place there is serious doubt as to the financial 
ability of potential sponsors, such as union, church, civic, and fraternal 
groups to undertake such a program. In the second place, if past 
experience is any guide, one could hardly expect enthusiastic and 
vigorous a pity from the Federal Housing Administration, which 
has been notably indifferent to implementing new programs, especially 
when they are of a novel and untried character. 

Ins of advocating a proposal of this kind—which the subcom- 
mittee believes would in practical effect be merely ‘window dress- 
ing”—we have heard an alternative proposal, calling for a combina- 
tion of private enterprise and public assistance, which offers vastly 
more promise in our judgement in terms of an effective pro . This 
he inge~ would call for the establishment within the = and 

ome Finance Agency of a loan program for housing for the elderly 
along the lines of the present program for college housing loans. 
Such a program would provide long-term loans at a low interest rate 
to nonprofit corporations interested in supplying housing to elderly 
citizens. It would contemplate a financing arrangement and an 
interest-rate structure which would keep interest costs to the sponsor- 
ing corporation at a low level and yet would provide for a debenture 
rate sufficiently attractive to induce private investors to supply at 
least part of the needed funds. By providing financing at liberal 
terms and at a low cost, which would greatly lower the annual debt 
service, such a plan would go far toward offsetting the economic 
burden which the corporation in many cases would have to face in 
meeting the difference between economic rentals and rentals which 
elderly tenants could pay. The subcommittee is impressed with the 
merits of such a program and recommends it to the attention of the 
full committee. We plan to give it more intensive study so that we 
can make more detailed recommendations on the mechanics of the 
new program in the very nearfuture. We wish to emphasize, however 
that the inauguration of such a program should in no way be advocated 
as an alternative to a low-rent public-housing program, which we 
believe vital in any effective housing program for elderly citizens. 

The subcommittee does not wish to imply that the implementation 
of these two recommendations will necessarily solve all of the housi 
probvane facing elderly citizens. eine 1956 the subcommittee wil 
ocus further attention, through staff studies and hearings, on the basic 


poms in the hope that additional means other than the above can 
discovered to provide ‘the necessary housing for this ent of 
our population whose housing needs have too long been neglected. 
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2. HOUSING FOR MINORITY GROUPS 


Like housing for the aged the subject of housing for minority grou 
was not included in the topics sym selected i ey by the su 
committee. However, because the hearings were held in the four 
largest cities in the United States, it was inevitable that the subcom- 
mittee’s attention was focused upon the very “rally housing problems 
facing minority groups in those metropolitan centers. The sub- 
committee heard a large number of witnesses who described convinc- 
ingly and in detail the very serious housing problems facing minority 
groups. We could in this re go on for pages discussing the 
many aspects of the problem, but because most of the problems are 
well known, because the subcommittee has necessarily had to confine 
its main attention in this intial report to the three complex and tech- 
nical subjects originally selected for study, this section will summarize 
briefly the main problems found and will also discuss several possible 
avenues of solution. 

The subcommittee heard testimony indicating that part of the prob- 
lem stems from the relatively low incomes earned by many members of 
minority groups. This income aeperity accentuates the ability of 
many minority group members to afford decent housing at prices or 
rents which they can pay. 

But of course, only part of the problem can be explained by the 
income factor. The difficulty of acquiring land for minority group 
housing was brought forcefully to .the subcommittee’s attention. 
Considerable emphasis was given by witnesses to the difficulty such 
groups encounter in attempting to obtain mortgage financing except 
at a prohibitive cost and on prohibitive terms. The difficulty of 
finding sellers willing to sell to minority group purchasers was also 
well documented. previously discussed in the section dealing 
with the family relocation problem arising from urban-renewal activi- 
ties, it was emphasized to the subcommittee that the relocation prob- 
lem is greatly complicated by the fact that a high percentage of the 
displaced families are members of minority groups. 

one of these ‘dayton is of course new. Everyone interested in 
the housi roblem generally has known of them for a long time. 
It is hoped that during the 2d session of the 84th Congress the sub- 
committee can devote additional study to the problem with a view 
toward formulating concrete constructive poe 

The subcommittee is also hopeful meanwhile that some relief to the 
financing problem at least may be supplied by the fledgling voluntary 
home mortgage credit am. After a slow start this program has 
gained momentum, and appears to afford hope for a wider distribution 
of mortgage funds into small towns and communities and to members 
of minority groups regardless of where they reside. Through the 
end of November 1955 about 9,000 VA- and FHA-insured loans had 
been placed under VHMCP and about 1,000 or 11 percent were loans 
to members of minority grok. 

The subcommittee has, however, several reservations on the 
VHMCP program. In the first place there is some question whether 
VHMCP statistics adequately reflect the basic demand for minority 
housing loans and for remote area loans, and whether adequate 
publicity has been spread widely enough potential beneficiaries 
of the program. In the second place the subcommittee was some- 
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what disturbed to learn that a very large proportion of VHMCP 
loans has been supplied by 2 or 3 individual lending institutions. 
The active participation of these institutions is indeed commendable 
but at the same time the subcommittee is concerned over the luke- 
warm participation on the part of lenders generally which this undue 
concentration seems to imply. A much broader participation base 
would clearly make for a healthier, more solid program. In an 
case the subcommittee plans to devote further study to VHMC 
during 1956 

The subcommittee has also given thought to a legislative program 
which, while not confined to members of minority groups, would 
inevitably benefit such eres since it would be designed to stimulate 
lerenooule construction of housing for lower income groups. The 
proposal would expand the concept of the section 221 A program 
to all families in the lower income groups without confining such 
financial aid to families living in urban-renewal areas. It would also 
contemplate liberalizing the financing terms of section 221 by reducing 
the minimum downpayment requirement and increasing the maximum 
permissible maturities, along the lines advocated by the subcommittee 
in the earlier section of this report which dealt with section 221 
financing. 

Such a proposal might well give considerable incentive to local 
initiative in supplying low-cost housing to lower income groups, 
including members of minority groups. The more liberal financing 
terms it should be noted would be limited to the lower priced homes 
which could be built under the loan maxima specified for section 221 
housing. Moreover, the difficulty of obtaining financing would be 
minimized since section 221 loans would be eligible for the special 
assistance program now conducted by the Federal National Mortgage 
Association. 

The subcommittee is impressed with the potential promise such a 
pro would offer in helping to improve the housing conditions of 
all lower income families, and recommends the proposal for the full 
committee’s consideration. It is our intention, after further study 
and investigation, to make more detailed and specific recommenda- 
tions. We wish to emphasize also that our further studies will not 
be limited to this single proposal, but will also search for other avenues 
of solution to this most difficult problem. 














IV. MISCELLANEOUS 
1. BUDGET PROBLEMS FACING THE HOUSING AGENCIES 


The subcommittee heard considerable testimony to the effect that 
a lack of adequate personnel in the various Federal agencies n- 
sible for administering the urban renewal program was one of the 
principal causes of delay and difficulty. Lenders, builders, and local 
government officials informed the committee that the offices with 
which they are required to deal in many cases do not have the trained 
and experienced technical personnel in sufficient numbers to review 
and study applications promptly and render timely decisions. The 
subcommittee is concerned also that other important programs, e. g. 


the section 213 cooperative housing program, are unduly hampered 
by the lack of adequate personnel. 


The subcommittee renee that the urban renewal program is 
in many respects new and untried. It imposes new responsibilities 
on the executive agencies, such as the cooperative endeavor with the 
local communities in the development of the “workable program.” 
It requires a far higher d of coordination among the various 
parts of the Housing and Home Finance Agency, especially, than 
was necessary heretofore. Even in connection with relatively fa- 
miliar and established techniques, such as mortgage insurance, the 
urban-renewal program introduces new concepts and criteria which 
must be administered with a high degree of understanding and 
flexibility if the statutory objectives are to be realized. this 
requires staff with aperepene administrative and professiona! skills 
in the regional offices of the HHFA and in the field offices of its 
constituents. 

We in no way, however, wish to retract from our conclusion, spelled 
out in preceding sections of this report, that much of the delays and 
frustrations hampering the urban renewal program stemmed from 
timidity and vacillation on the part of administering officials. We 
believe the agencies are in need of more qualified personnel, but even 
if that hurdle is overcome, we cannot expect any real improvement 
until the general philosophy of timidity and inaction is overcome and 
until the stultifying mazes of bureaucratic procedures are simplified. 

After oe the testimony referred to above, the subcommittee 
has ascertained that the budget requests for many of these agencies 
for the current fiscal year were substantially reduced, and that action 
on supplemental Me, 4 RE was deferred until the second session 
of this Congress. This is, of course, a matter primarily within the 
jurisdiction of the Committee on gaping wy and your committee 
is interested in the matter only to the extent that evidence laid before 
it suggests that budget difficulties are among the causes of delay in 
the operation of these essential programs. 

: The gy yp rape mr os a of its review of the situation up to 

ate, is of the opinion that the housing agencies, in presenting their 

budget requests to the Congress, have not cniahaniand sufficiently the 

novel and difficult features of the work required under the 1954 and 
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1955 Housing Acts, and the necessity of providing sufficient staff so 
that local programs may go forward with dispatch and decision. On 
the other hand, the subcommittee suggests that the Congress take 
more fully into account—in addition to its continuous effort to hold 
Federal expenditures at minimum levels—the difficulties, frustra- 
tions, and added costs which result to local public bodies and to private 
enterprise when decisions and action are not forthcoming from the 
responsible Federal agencies on a prompt basis. It was pointed out 
to the subcommittee in certain instances that individual local public 
agencies had technical staffs working on these projects which were 
larger than those of Federal offices with whom they were dealing who 
also had responsibility for an entire mere or group of States. Your 
committee offers the suggestion that the Committee on Appro- 

riations, in the light of this record, rm a want to take testimony 
i a sample of local governmental and private witnesses as to the 
time delays, extra costs and other local problems which can result 
from grey oags staffing in the regional offices of the HHFA and the 
PHA, and the insuring offices of the FHA. 

FHA budget fleribility—A specific problem in this area which was 
prt sage | called to the attention of the committee has to do with the 
ability of the FHA staff in the State or district insuring offices in the 
field to adjust to increases and decreases in workload—the so-called 
problem of “flexibility” in the FHA operating budget. 

Historically, it should be noted that during and after World War II 
the FHA went through several years in which its budget was badly 
adjusted to actual operating conditions. This typically resulted from 
the fact that Congress allowed a certain amount of money for operat- 
ing expenditures in the field, based on assumptions which appeared 
valid at the time Congress acted. However, subsequent legislation 
and changing economic conditions in many cases caused the new 
workload, i. e., applications received for mortgage insurance—to run 
far above the estimates in the budget. When this occurred, backlogs 
developed in the field offices and widespread complaints of inadequate 
service were registered with the Congress. 

As a result of these conditions, Congress in Public Law 387 (81st 
Cong.) authorized FHA to operate, at least with respect to processing 
actions in the field, on a “flexible” budget, subject to the limitation 
that such expenses in any one fiscal year could not exceed 35 percent 
of the previous year’s fee and premium income. It is our under- 
standing that this flexible formula remained in effect for somewhat 
more than 1 year, and that mee this time the FHA succeeded in 
eliminating the backlogs in its field offices and putting its processing 
operations on a current basis for the first time in several years. How- 
ever, during the fiscal year 1952 the Congress poner sar a specific 
dollar limitation on fener cy sae and since then no flexibility on the 
basis of unforeseen developments has been permitted. 

The subcommittee notes that during the fiscal year just ended it 
became n for the Congress to act on supplemental appropria- 
tions for the amounting to more than $5 million—or nearly 25 
yaaa of the amount originally approved for the fiscal year 1955. 

is was not due to an veviagg-hpregy waaay, yg auc of Congress, 

e Housing Act of 1954 


legislation in the form of 


ther to new 
which brought, forthe large volume of new demand for insurance 
had not considered in the original budget at all. During 


but 
which not been 
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its current hearings, the subcommittee has repeatedly been advised by 
outside witnesses that the FHA still does not have enough flexibility 
to adjust its staff to current demands, and that this situation results: 
in backlogs and often imposes hardships on lenders, builders, and 
others who are seeking to work out plans for vitally needed projects.. 

The subcommittee holds no particular brief for the specific formula 
for flexibility now contained in Public Law 387, the operation of which 
has been effectively superseded by later appropriation action of the: 
Congress. However, it seems clear that some recognition should be: 
given to the fact that the FHA, unlike some Government agencies,. 
cannot control its new business workload. It is the private lender,. 
or the builder acting through and with a private lender, who applies 
for FHA approval of mortgage insurance, and pays a fee therefor. 
The FHA can hardly refuse to receive such applications, and the 
applicant is entitled, under the present concepts of the National Hous- 
ing Act, to a reasonably prompt review of an action on his case. The 
fact remains, however, that when legislative or economic conditions 
cause such applications to be made in unexpected volume, the FHA 
ts unete to respond by adding staff so as to avoid excessive delays and 

acklogs. 

Again, because this is a matter that involves congressional author- 
ization to expend funds for a current fiscal year, it falls primarily 
within the province of the Committee on Appropriatioas; the interest 
of this subcommittee lies primarily in the successful execution of 
substantial programs. However, since some solution of this problem 
appears to be essential to the realization of the legislative intent, 
especially in the Housing Act of 1954 and the Housing Amendments 
of 1955, the subcommittee expresses the hope that a formula may be 
found—if not that now expressed in the law, then another—which 
will permit reasonable adjustments to be made in the FHA Vy ver 
budget as current workload increases and decreases. In advancing 
this suggestion, the subcommittee wishes to make it emphatically 
clear that any flexibility arrangement should contain adequate 
safeguards to assure against unnecessary expenditure of ptibiie funds. 
and to require high standards of efficiency and economy in FHA 
operations. 


2, FHA AND VA MINIMUM PROPERTY REQUIREMENTS 


Although this was not a subject selected for inquiry in the subcom- 
mittee’s initial hearings, several builder-witnesses made strong 
complaints about the operating problem which faces them when they 
are forced to deal with the conflicting requirements of two Government 
agencies, namely, the Veterans’ Administration and Federal Housing 
Administration, both of which are engaged in essentially similar 
program operations. It was pointed out that the duplication involved 
and the problem of wrestling with conflicting policies and requirements 
not only harassed and vexed a builder d with the two agencies, 
but inevitably added to his operating costs. The subcommittee 

izes that this is a broad subject and it does not at this time 
wish to make any recommendations on the general problem of duplica- 
tion of appraisals and inspections in the Government loan guaranteeing 
and insuring operations. It does, however, have a firm recommenda- 
tion to make with respect to one special phase of this general duplica- 
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tion problem, and that is the question of minimum property 
uirements. 

n order to obtain a certificate of reasonable value from the VA or a 
FHA commitment in the case of proposed construction, the builder 
must submit plans and specifications which must equal or exceed the 
minimum property requirements prescribed by the two agencies. In 
large measure these minimum property requirements are the same 
since at the time the VA first introduced minimum property require~ 
ments, it adopted in general the then existing minimum property 

uirements prescribed in the different FHA insuring offices. 

ut the FHA’s requirements were not adopted by VA in toto and 
moreover, considerable discretion is aye to local officials to adopt 
different standards. In some areas the difference in minimum prop- 
erty requirements as between. the two agencies is substantial and 
clearly make the builder’s operation more complicated and difficult, 
For example, in one area one agency will require anchor bolts, although 
the other agency does not. Sumilarly in another office one agency will 
permit precast lintels, whereas the other 7 in the same area will 
uire poured lintels. Additional examples could be cited. 
aw is clear that the net effect of these differences in minimum 
property requirements has a tendency to confuse the builder and to 
raise his costs since he and his workmen must become familiar with 
two sets of requirements and very often the house must be built to 
the most expensive specification because the builder is not sure whether 
pa crane financing will be FHA-insured or VA-guaranteed. 
is problem of varying minimum property requirements is no 
new discovery on the part of the subcommittee. It has existed for 
ears and has been a constant irritant to builders participating in the 

A and FHA programs. 

The subcommittee believes that action to correct this problem should 
have been taken long ago. We are not endorsing one standard or the 
other but we believe there can be no excuse for different standards. 
Surely reasonable men, expert in the details of housing construction, 
should be able to agree upon one standard to be used as a minimum. 
Some p ss to be sure has been made by the two agencies to achieve 
more uniformity. For example, the two agencies in 1955 finally 
adopted a uniform specifications form acceptable to each agency, a 
simplification long overdue. But the basic problem of differing 
standards persists. 

Jurisdiction over the GI loan program lies with the Committee on 
Veterans’ Affairs and it is hoped that that committee shares our view 
and will use its influence to persuade the VA officials to take the de- 
sired action in this field. The subcommittee strongly urges the FHA 
Commissioner to reexamine this whole problem od to cooperate to 
the necessary extent with the Veterans’ Administration so that at 
long last this problem can be laid to rest by the adoption of identical 
standards in a given area by the two agencies. The achievement of 
this desirable goal should not require legislation. But if the agencies 
involved do not achieve the desired uniformity very soon, the sub- 
committee believes the necessary legislation should be drawn up to 
make such an uniformity mandatory, and will so recommend to the 
Banking and Currency Committee. 
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PART 2—MORTGAGE CREDIT AND FHA 
MULTIFAMILY HOUSING 


LETTER OF TRANSMITTAL 


Hovuse or REPRESENTATIVES, 
SUBCOMMITTEE ON HovsING OF THE 
CoMMITTEE ON BANKING AND CURRENCY, 
Washington, January 31, 1956. 
Hon. Brent SPENCE, 
Chairman, House Committee on Banking and Currency, 
Washington, D. C. 

Dear Mr. Cuarrman: I have the honor, as chairman of the Sub- 
committee on Housing, to submit herewith the second of a series of 
reports of the subcommittee on Government-assisted housing pro- 

ams. This report deals with (1) the problem of mortgage credit 
or Government-underwritten housing loans, (2) the cooperative hous- 
ing insurance program under FHA, and (3) FHA’s rental housing 
insurance program under section 207 of the National Housing Act. 

I am deeply appreciative of the active interest and conscientious 
effort displayed by my colleagues, Hon. Hugh J. Addonizio, Hon. 
William t Barrett, Hon. Barratt O’Hara, Hon. Thomas L. Ashley, 
Hon. Ralph A. Gamble, Hon. Henry O. Talle, Hon. Gordon L. Me- 
Donough, and Hon. William B. Widnall. 

incerely yours, 
ALBERT Rats, 
Chairman, Subcommittee on Housing. 
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MORTGAGE CREDIT AND FHA MULTIFAMILY 
HOUSING 


I. INTRODUCTION 


This is the second report of the subcommittee on housing of the 
Committee on Banking and Currency, pursuant to House Resolution 
203, which authorized full and complete studies and investigations of 
virtually all phases of Government-assisted housing programs. The 
members of the subcommittee are: Hon. Albert Rains, chairman, 
Hon. Hugh J. Addonizio, Hon. William A. Barrett, Hon. Barratt 
O’Hara, Hon. Thomas L. Ashley, Hon. Ralph A. Gamble, Hon. 
ea = Talle, Hon. Gordon L. McDonough, and Hon. William B. 
Widnall. 

In our first report we described the general background and objec- 
tives of the subcommittee, our hearings in New York City, Philadel- 
phia, Los —— and Chicago, and discussed the three main subject 
areas selected for initial study. One of those subjects—slum clear- 
ance and urban renewal—was dealt with in the frst report. This 
report treats of the other two principal subjects covered in our initial 
hearings, (1) mo credit and related problems and (2) coopera- 
tive housing under A’s section 213 program and FHA’s rental 
housing program under section 207 of the National Housing Act. 


II, MORTGAGE CREDIT AND RELATED PROBLEMS 


1. GENERAL TIGHTENING IN MORTGAGE CREDIT 


The initial decision made in the summer of 1955 to focus attention 
on mortgage credit conditions proved to be especially timely when 
the subcommittee began its public hearings in October. By the fall 
of 1955 the tightness of credit available for FHA-insured and VA- 

aranteed loans, first discernible as the year began, was entering 
into a critical phase. 

It came as no surprise to the subcommittee to find that the impact 
of the tightening in mortgage credit was not uniform geographically. 
The uneven distribution of mortgage funds in terms of the demand 
for those funds is a well-known fact which has persisted for vears. In 
the northeastern section of the country the supply of mortgage funds 
for FHA and GT loans is still available in substantial quantity and at 
fairly modest discounts, although there has been some tightening over 
the past year. As a matter of fact, the subcommittee has heard that 
the situation in the New England area has deteriorated quite sub- 
stantially due principally to the ability of local lenders to obtain much 
more attractive yields by buying out-of-State mortgages. And the 
situation begins to change markedly as one moves away from the 
eastern centers of mortgage capital concentration. The subcommit- 
tee had a firsthand o oo, in its Los es hearing to learn the 
other extreme. In the Far West the pace of home building is still at 
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a high level, buoyed in large measure by a large volume of financial 
commitments secured by builders and mortgage companies perhaps 
& year or more ago before the mortgage market began to contract. 
But the warning signals for the future rate of housing construction 
cannot be viewed with equanimity. The subcommittee heard dis- 
turbing testimony, partic 2 from west-coast builders, expressing 
alarm over the inabi ity of builders to obtain future commitments for 
their ‘“‘takeout’’ FHA and VA financing. Lacking future commit- 
ments, builders are unable to obtain construction financing and as a 
consequence cannot go forward with the new projects which they would 
otherwise get underway in the spring of 1956. While the subcom- 
mittee’s initial hearings were limited to the Nation’s four largest cities, 
it is convinced that the same vexing problem, although probably not 
so extreme as on the west coast, is facing many other communities in 
the country, particularly in the South and West. The sharp down- 
trend in FHA applications and VA appraisal requests, discussed in 
more detail later, support this conclusion. 


2. DISCOUNTS 


Fluctuations in the supply and demand for mortgage capital natu- 
rally affect the price at which it can be obtained. But unlike con- 
ventional mortgages, i. e., mortgages made without Government 

ty or insurance, where a change in price normally is reflected 
in a change in the interest rate, oe in the price of FHA-insured 
and VA-guaranteed mortgages are reflected in premiums or discounts 
i. e., prices above or below par, because the interest rate is a fixed 
quantity! During 1955 as the pressure of demand became heavier 
and heavier upon available mo funds, the price of Government- 
underwritten mor , particularly on those GI loans which involved 
the most liberal credit terms, progressively began to decline. Where 
GI loans had fetched a price of 98 to 100 in the second half of 1954, the 
price characteristically fell to 96 or 97 by mid-1955 and to as low as 
95 in some areas in late 1955. Unfortunately, there are no compre- 
hensive statistics available on mene rices, so that an analysis of 
the problem necessarily must rely angels on fragmen data and 
on ay polls of mo lenders. The problem is further compli- 
— by the geographic differentials in the pricing pattern discussed 
above. 

But apart from these apelin difficulties the conclusion seems 
justified, based. on all available data and the testimony and fat wage 
of experts, that the market for FHA and GI loans, particul the 
latter, is sadly deteriorated in many areas. In parts of the South 
and West the typical price for VA teed loans seems to fall in 
the 95 to 97 ay ven more di ing are the very frequent 
accounts of even larger discounts of from 7 to as much as 10 points. 
It is quite possible that the “horror” rts of very excessive dis- 
counts may reflect some unfavorable teristic of the loan in 
question, e. g., a badly located project which is marketable to a long- 
term lender only at a heavy penalty eras 

But noneth the ae gee yg of these “horror” cases and the 
generally agreed upon fact of discounts as heavy as 5 to 6 percent 

1 Both VA and FHA regulations for small-home loans presently an interest rate of 44 
on the unpsid balance. For VA-guaranteed loans that is the maximum fntory authoy. 


Commissioner could under present statute, increase the rate for 
to 4family homes up to a maximum of 6 percent. 
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in some areas, even for loans to excellent credit risks in desirable 
projects, has caused the subcommittee grave concern. 

It should be pointed out that many FHA-insured and VA-guar- 
anteed loans are not sold to secondary investors but are originated 
by local lenders for retention in their own portfolio. Since these 
loans are not marketed, they do not involve discounts per se. But 
in a tight money market such loans often involve heavier than normal 
charges against the builder or the seller, either in the form of excessive 
charges for construction financing or abnormally high penalty charges 
for permanent financing. To the extent that such charges are exces- 
sive they raise the same question of who bears the burden, the builder 
or the purchaser. Unfortunately, there are no clarifying statistics 
available on the gp tevin of these charges. 

At a time when discounts are excessive the consequences are most 
undesirable. If they are passed on through a higher price, their 
burden is borne by the home buyer. The subcommittee certainly 
cannot condone a situation in which a veteran or other home buyer 
is forced to pay an additional $600 to $700 for his home. 

On the other hand there is the possibility that the builder may not 
be able to increase his price and is consequently faced with the 
problem of absorbing the discount cost from his profit margin. In 
the case of FHA-insured loans there is no control on the regen, Vac 
so the discount could be passed on to the consumer via a er 
selling price. A VA-guaranteed loan, however, requires that the sell- 
ing price cannot exceed the reasonable value of the poe as 
determined by VA appraisal. Here the incidence of the discount 
is not always clear. Since VA appraisers are instructed not to make 
an allowance for discounts in arriving at reasonable value, the pre- 
sumption would be that they could not be passed on by the builder. 
But sepresog by its nature cannot be an ex ict science. Moreover, 
in a situation where discounts are heavy, builders would naturally 
do everything possible to justify a higher reasonable value or, failing 
in that, to possibly reduce quality somewhat to offset any discount 
which they would otherwise be required to absorb. 

In any case, the consequences are bad, whoever bears the incidence 
of the discount. If it is reflected in a higher selling price, it is the home 
buyer who must bear the burden. If the builder is forced to absorb 
the discount, he may very well be forced to contract or even abandon 
his plans for building additional FHA or VA projects. This is appar- 
ently a real danger in areas where discounts are the highest, e. g., on 
the west coast. Unless there is some improvement in the situation, 
the subcommittee is deeply concerned that the retardant effects may 
cause new home construction to fall off precipitously with possibly 
serious repercussions for the health of our overall economy. 

The question naturally arises then, What can be done to ease the 
discount problem? 

The subcommittee lays no claim to omnipotence in this complex 
field. It realizes there is no easy solution. But it does have some 
comment to make on several proposals and views it has heard as well 
as A recommended action that might supply at least a temporary 
solution. ! 

The subcommittee holds no sympathy with those who argue that 
the problem of excessive discounts will disappear when a general im- 
provement takes place in the mortgage market, and that any attempt 


82608 O—56——4 — 











42 HOUSING INVESTIGATION 


to control discounts in the present tight mortgage market will create 
more problems that it — we a aap ea50 gr aap recog 
to such a negativist approach whi ously ignores the gouging 0 
home buyers which may be involved, as well si Pub deri p Peace aad 
effects on eyo, Site gat which excessive discounts may cause. 
Nor can the subcommittee subscribe to the views of those who argue 
that a higher interest rate for VA-guaranteed and FHA-insured loans 
is the answer. An increase in the interest rate was finally adopted in 
the spring of 1953 as an answer to the similar tight mortgage market 
then prevailing. The results insofar as an increased availability of 
funds for BF eo yom loans were not impressive. In fact, the big 
ickup in GI loan volume did not occur until 1954, indicating that 
actors other than the interest rate were involved. Indeed it appears 
that the more likely explanation for the big pickup which began 
in the spring of 1954 was the fact that an abundance of long-term 
capital was available for mor investment, in contrast to early 
1953 when the investment demands of the economy were straining the 
capacity of the supply of long-term investment funds available. 
Moreover, it should be pointed out that the yields on long-term 
Government bonds, generally conceded to be the proper yardstick 
ainst which to measure the relative investment attraction of VA and 
loans with their virtually riskless characteristic, are presently at 
levels not appreciably different from those obtaining at time the 
VA 4 percent and the FHA 4¥ percent interest rates were increased 
to 4% percent. On a par basis VA and FHA loans yield a full point 
higher than do long-term E iigin cys Government-underwritten 
loans are generally conceded to yield about 3.7 to 3.8 net when pur- 
chased at par (the gross rate of 4% less one-half point for servicing and 
approximately 0.2 to 0.3 for internal overhead). This contrasts with 
a yield of about 2.8 to 2.9 currently obtainable from investments in 
governments with a 10- to 12-year maturity, the most appropriate for 
a yo pr pee yield analysis. 
And of course the relative attraction of Government-underwritten 


mortgages is coneeeennney greater when they are purchased at a 
a 


discount. For example, 4\- nt loan with a 25-year maturity 
purchased at 97 gives a gross yield of 4.93.7, After subtracting eight- 
tenths of 1 percent to cover servicing and overhead, the net yield 
would be 4.13, as compared with the approximate 2.8 to 2.9 yield 
offered by a Government bond in the 10- to 12-year maturity range. 
Considering these factors, the subcommittee is convinced that there 
should be no increase in the 4%-percent interest rate. It is a fair rate 
for a virtually riskless investment. At the same time, we recognize 
realistically that in periods when all sectors of the economy are clamor- 
ing for investment capital, discounts in some degree are unavoidable 
and indeed are a necessary adjustment to changing supply and demand 
payor aes It is one thing to concede the necessity, or at least the 
unavoidability, of moderate discounts in some parts of the country. 
It is entirely another thing, however, to sanction discounts of 5 or 7 
or 10 pen. A 7-percent discount, for example, will give a 
yield for a 25-year loan (assuming a 10-year repayment period) of 
5.53 percent. The subcommittee regards this as an outrageous yield 
on a Government-guaranteed obligation at a time when long-term 
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Government loans are yielding less than 3 percent. Mortgages re- 
quire a somewhat hhighes yield than bonds, to be sure, but no one, in 
our opinion, can defend a spread of such a magnitude. 

We believe the answer lies in establishing some form of control over 
discounts. To be sure the basic solution must come from a general 
increase in the availability of long-term funds for mortgage invest- 
ment. We will have more to say about this in later pages of this 
report. But in considering how that basic solution can be achieved, 
we believe that the ee of controlling discounts in times of credit 


stringency such as should not be begged. 
It should be emphasized that we are recommending only the control 
of unreasonable and abusive discounts. As discu above, we 


recognize that discounts to some extent are unavoidable, both at 
certain times as well as in some geographic areas. What we seek is 
a control which would permit a reasonable discount, varied by geo- 
graphic area, but yet would guard against abuses and excesses by 
placing a ceiling on the permissible discount. We have some prece- 
dent for a varying ey mm pattern in the differing prices which are 
paid for mortgages in different States by the Federal National Mort- 
ects Hak aaa el d fair dis- 
e recognize that the determination of the necessary and fair 
count in a given area must be a question of administrative judgment. 
Accordingly, the problem must determined administratively by 
the FHA and the Veterans’ Administration. It will not be an easy 
problem but we believe it can and should be done. 

It will be recalled that. the a of 1954 repealed section 504 
of the Housing Act of 1950, which authorized and directed the 
VA and FHA to control the fees and charges permissible in connection 
with VA and FHA financing. The Congress at that time was ap- 
parently persuaded that such authority was no longer needed. The 
impression was also apparently held by some that the agencies already 
had in their power the authority to control abusive charges, without 
the need for specific authorization and direction. 

The subcommittee is informed that, in view of the legislative 
history, there is some doubt as to whether the agencies can in fact 
place a ceiling on the permissible discount. Possibly this is so, 
although we are inclined to believe that both VA and FHA have the 
necessary authority. 

In any event, the subcommittee strongly urges the Administrator 
of Veterans’ Affairs and the FHA Commissioner to give renewed 
study to the problem and to consider carefully the recommendation 
herein made that regulations be issued setting a maximum on the 
permissible discount with appropriate g ic differentials. The 
subcommittee further recommends that the ing and Currency 
Committee, in coordination with the Committee on Veterans’ Affairs, 
consider the drafting of legislation which will specifically authorize 
and direct the agencies concerned to put an end to the evils of excessive 
discounts on FHA-insured and VA-guaranteed loans. 


8. CREDIT CURBS ON FHA AND VA LOANS 


As the home-building ind continued to build up tremendous 
momentum during early 1085, the disparity between the demand for 


and the supply of mortgage funds e increasingly apparent. 
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There was increasing concern over ever-widening discounts and over 
signs of rising building material prices. Altho the overall policy 
of monetary restraint being ed by the Federal Reserve authorities 
was acting to restrain the flow of long-term funds available for mort- 

investment, consumer and builder demand continued unabated. 

e need for some measure of selective contro! to restrain demand 
seemed apparent to many observers. 

The first action taken in April 1955, although it applied to both 
types of Government-s rted loans, was designed to eliminate the 
‘asedmondniwuipa yinent” ea which were being guaranteed in some 
small quantity by the Veterans’ Administration. Under the VA 
statute it is permissible to guarantee a loan which covers not only the 
full amount of the purchase price but also includes the closing or 
settlement costs. e new ruling required that the veteran pay at 
least the closing costs in cash. 

More restrictive measures were applied by the control authorities 
effective July 30, 1955. These new controls imposed a minimum 
downpayment of 2 percent of purchase price, plus closing costs in 
cash, by the veteran in the case of GI loans, increased the required 
downpayment on FHA loans by 2 percent, and reduced the maximum 
loan maturity for both t of loans from 30 to 25 years. The 
controls were expected to have a considerable restraining effect, par- 
ticularly on GI loans. In the spring of 1955, for example, more than 40 
percent of all GI loans closed were no-downpayment loans, and nearly 
45 percent carried maturities in excess of 25 years. 

In order to avoid retroactive inequities, the controls tyre only 
to VA-appraised requests and FHA applications received by the two 
agencies after July 30, the effective date. As a consequence there 
remained a huge overhang of exempt units, estimated to involve as 
many as 500,000 dwellings. It was recognized therefore that the 
impact of the July 30 controls would not be felt for several months 
and very probably not in full force until the year end. But even more 
important was the general realization in the months following the 
action that the effects of the July 30 controls would be largely academic 
in many areas, since the growing tightness in the mortgage money 
market was itself rapidly go cameen, A mortgage terms considerably 
more restrictive than those im y the July 30 controls. This 
point will be discussed more fully below. 

Of the two types of controls—increasing the minimum equity 
required and reducing the maximum loan maturity—testimony before 
the subcommittee showed an almost unanimous opinion that the 
maturity limitation was by far the more rigorous control. A reduction 
in the loan repayment period from 30 to 25 years raises the monthly 
amortization payments on a $10,000 FHA or VA loan by $4.90. 
Since general lending procedure and FHA and VA underwriting 
standards relate mon cee expenses to monthly income in deter- 
mining the borrower’s ability to repay the loan (usually requiring a 
ratio of income to expense of about 5 to 1), the maturity limitation 
requires in the typical case that the borrower have a monthly income 
of approximately $20 to $25 higher to carry a given loan amount on a 
25-year basis than would be required on a 30-year basis. Virtually 
all witnesses believed that this factor would bar families 
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dissent from the overwhelming consensus, but it believes that many 
observers may be underestimating the retarding influence on effective 
demand of even slight increases in the minimum equity requirement. 
Contrast the situation now for GI loans as against the situation prior 
to the selective controls. Where previously a veteran could buy a 
$10,000 home with no cash outlay whatever, he now must pay $200 

lus closing costs which vary in a probable range of $200 to $300, 
britiging the total cash outlay to $400 or $500, a rather sizable outlay 
for many veteran families, particularly those in the younger age and 
lower income brackets. 

Testimony concerning the effects of the July 30 curbs varied. 
Some witnesses thought the controls were mild in nature and would 
have little effect, even if mortgage market conditions improved. On 
the other hand, several builders expressed fears that the controls 
would bite deep into the potential housing market. One volume 
builder in the East, basing his estimate on a sample study of the income 
and asset holdings of recent home buyers in his project, stated that 
about 30 percent of his purchasers would have been disqualified, 
either because of the 2 percent additional equity requi or the 
25 year maturity, or both. 

e subcommittee wishes to register its unhappiness over one aspect 
of the July 30 controls. Like most selective controls they hit hardest 
at the lower income groups and oe tea families who have not yet 
accumulated sufficient savings. e recognize that this is inevitable 
and accordingly hope that the selective controls can be removed at the 
earliest practicable moment. We will have more to say on this in later 
paragraphs in this section of the eg 

But, as hinted earlier, much of this discussion of the impact of the 
July 30 controls is largely academic in the present setting. The ex- 
planation for this is that as the mortgage market tightened progres- 
sively during 1955, as the industry faced a growing demand for an in- 
elastic mortgage money supply, lenders naturally became more selec- 
tive in their lending terms, 1. e., began to impose shorter maturities and 
higher equities as a condition of purchase. As a result, in many areas 
(excepting ibly the Northeast to some extent) the July 30 terms 
were actually more liberal than the terms which most lenders would 
voluntarily offer, particularly in the case of GI loans. 

One very interesting argument made before the subcommittee de- 
serves special mention. According to this view, the responsible agen- 
cies erred in applying the credit controls too late. By the time summer 
arrived the market was already overstimulated in the sense that build- 
ers had already got an ever-increasing number of GI and FHA projects 
underway in the expectation that they could market the houses on the 
then-prevailing easy credit terms, Had the July 30 controls been 
applied 6 months earlier, when the imminent shortage of mortgage 
funds was discernible, the disparity between an overstimulated con- 
sumer and builder demand and the supply of available mortgage funds 
would have been greatly minimized if not entirely avoided, the argu- 
ment runs. The subcommittee believes there is a lot in this argument 
that timing is crucial (if one accepts the premise that credit controls 
are in themselves desirable) as will be seen in the concluding para- 
graphs of this section which contain our suggestions and recommenda- 
tions on the mortgage credit problem. 
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4. MORTGAGE ‘‘WAREHOUSING”’ 


One of the most important credit restrictions imposed on the home 
finance industry was a crackdown by the New York Federal Reserve 
Bank on the mortgage warehousing activities of the great com- 
mercial banks in that district. Mo warehousing will be dis- 
cussed at length below but essentially and briefly it is a process 
whereby short-term commercial bank credit is used to bri the 
longtime gap between the beginning of construction and the per- 
manent placement of the loan in the portfolio of the ultimate investor. 

Apparently concerned over the increasing warehousing activities of 
banks, the New York Federal Reserve Bank let its displeasure be 
known and indicated its intent that member banks stop issuing any 
new warehousing lines of credit or sspenens. outstanding lines of 
credit. Although the Federal Reserve officials maintain that their 
admonitions were designed ony to curb abuses of the practice, the 
subcommittee heard considerable testimony to indicate that the net 
effect of this ‘“‘selective credit control by innuendo” has been a com- 

lete cessation of any new warehousing activity on the part of many 
s. 

The subcommittee also heard considerable testimony indicating that 
the repercussions of the action may be more serious than the Federal 
Reserve had imagined. There is grave concern that the action will 
ee a steady flow of long-tarm investment into home mortgages and 

ill exert a depressant effect upon the rate of new housing con- 
struction, particularly in many areas in the South and West which are 
dependent in large part upon the capital-heavy centers in the North- 
east. 

The process of mortgage warehousing is by no means new and has 
mushroomed as a common practice in the mortgage financing field, 
particularly since 1951 when the famous accord between the Treasury 
and the Federal Reserve made it difficult for institutional investors 
be cs my additional money for mortgage lending by selling Government 

nds. 

Warehousing at first blush seems a somewhat complex subject, 
particularly because there are so many different forms which it can 
take. The understanding of what warehousing involves can be 
greatly furthered by boiling down all the various forms of warehousing 
into three main types. These three types can be described as: 
(1) Uncommitted-line warehousing; (2) committed-line warehousing; 
(3) institutional committed-line ware “te 

All 3 of these types have 1 common basic feature. They all use the 
short-term credit facilities of commercial banks as a temporary credit 
aid in bridging the time Fp between the planning and beginning of 
construction of a home and the completion of the home and the delivery 
of a fully packaged guaranteed or insured Government mortgage loan. 
Another common feature is that they are all concerned only with 
VA-guaranteed or FHA-insured noont anes: 

1. Uncommitted-line warehousing.—This form of warehousing is used 
by mortgage companies and builders who would otherwise find it dif- 
ficult or impossible to proceed with construction because of their ina- 
bility to obtain the necessary takeout commitment from a permanent 
investor at a reasonable price. It is also used by a company 
or builder who is unable to find a permanent investor to issue 
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a firm future commitment. For example, a mortgage company and 
a builder working together in California or Texas may find that it is 
impossible to get a future takeout commitment from a anent in- 
vestor for GI and FHA loans, except at a very unfavorable price rang- 
ing ffom perhaps 92 to 95, which would require them to absorb dis- 
counts ci a from 8 to 5 percent of the total mortgage amount, An 
unfavorable ‘‘future’’ price is quite common even though out-of-State 
lenders may be purchasing loans in the locality with a smaller dis- 
count, say at 97 or 98, provided the Government guaranteed or in- 
sured loans are completely packaged and available for immediate 
purchase. 

To cope with this problem a number of the large commercial banks 
set up the so-called uncommitted-line warehouse arrangement. 
Under this arrangement a commercial bank, in return for a pledge 
of the mortgages as collateral, agrees to advance a fixed amount, 
usually 2 or 3 points under the going price at which future commit- 
ments are obtainable. For example, if GI mortgages ready for 
immediate delivery are marketable at 98 in Dallas and a firm future 
commitment which would require delivery at 95 is obtainable, the 
commercial bank may issue a commitment agreeing to warehouse the 
loans at 92. While it is possible that the particular builder could 
obtain a better price on the basis of a firm takeout commitment he 
would be compelled to deliver the mortgages in the illustration at 95. 
If he believes that when the mortgages are ready for delivery they 
will bring a price of 97 or better he will accept the warehousing 

eement in preference to the firm commitment. The builder, 
of course, runs the risk of having the market deteriorate further, but 
he has established a floor of 92 on the ultimate disposition of his 
mortgages. Armed with this agreement, mort companies and 
builders can obtain construction financing locally because the con- 
struction lender is certain that there will be a permanent takeout of 
the mortgage by the warehouser at a price no lower than 92. 

But it should be emphasized that the price of 92 may not be, and 
usually isn’t, the ultimate price obtained in the final sale of the 
mortgage. This is true because under the warehousing agreement 
the mortgage semana is given the option for some definite period, 
oF: 6 to 12 months, to take the mortgage out of the warehouse and 

it elsewhere if it can find a buyer willing to pay more than 92. 
And since the warehousing price set initially was well below the 
going market, the mortgage company, barring severe deterioration in 
the mortgage market, is usually able to sell the loan out of warehouse 
to a permanent investor for several points above the warehouse price. 

Even in the unlikely event of market deterioration to a price below 
92, the mo company and the builder will still have the benefit 
of a 92 price thus keeping the amount which they must absorb to 
& maximum of 8 percent. 

From the commercial bank’s viewpoint, warehousing is good 
business. For making the warehousing arrangement advances, the 
commercial banks usually charge a flat fee of 1 percent of the mortgaze 
amount, a fee which they have evidently found quite profitable. Also 
the warehousing bank cleia interest, usually 4 percent on the amount 


advanced, while the mortgage is in warehouse, the balance of the 
interest being retained by the originator. Moreover, since the ware- 
‘es Fa market even if the mortgage ramains in 


house price set is well 


{ 
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warehousing beyond the redemption period so that ownership of 
the mortgage passes to the warehousing commercial bank, the bank’s 
mortgage loan department will have acquired a guaranteed asset at 
an extremely favorable price which nets a yield substantially above 
= gross interest rate permitted for FHA-insured or VA-guaranteed 
oans. 

The advantages of uncommitted-line warehousing are many. To 
cite the main advantages: 

(a) It permits houses to be started regardless of the state of the 
current money market or during periods of the year when investment 
institutions are not making further commitments. 

(6) It thus helps builders maintain a steady rate of construction, 
providing continuous employment to their workmen, thereby con- 
tributing to efficient production at lower costs. 

(c) It permits the mortgage company to accumulate mortgages for 
immediate delivery at some time in the future and enables them to 
sell mo es ot the time investors wish to take delivery. 

(d) It helps to prevent the sale of mortgages during periods of 
depressed prices and tends to provide a reservoir of mortgages during 
periods of the year when building may be slowed down. 

2. Committed-line warehousing.—In this form of warehousing a per- 
manent takeout lender is in the picture before the warehousing 
ee is entered into. Again the mortgage is used or pledged 
as collateral for a loan from a commercial bank but in this case the 
bank loans only when some investment institution has committed 
to buy at a fixed price. Resort to this form of warehousing is often 
made because the permanent investor prefers to receive mortgages 
in blocs of 10 to 50 loans rather than have them straggle in | at a 
time when the loans are closed. It is also used to replenish the 
mortgage company’s capital in cases where the permanent investor 
is not yet ready to receive a bloc of mértgage which the mortgage 
company has ready for immediate delivery. Since ——— com- 
panies have limited capital and cannot hold more than a handful 
of loans in their own portfolios they must sell loans promptly after 
closing in order to maintain lending in any volume. But since the 

urchasing investment institution does not wish to buy the loans 
in driblets, the mortgage company turns to the commercial bank 
warehouser and in effect uses short-term commercial credit to disburse 
promptly to the builder the full amount when the loan is closed. 

This form of warehousing not only enables permanent investors 
to acquire loans in sizable blocs but it also permits the originating 
mi company to disburse promptly to the builder, thereby 
avoiding the delay which would ensue if the loan had to be shipped 
and cleared by the permanent investor and funds disbursed on each 
loan. It also its the mortgage company to sell and disburse the 
loans during the building season when the money is needed and to 
deliver the a at the investor’s convenience, usually on some 
prearranged schedule. 

(Norz.—In commited-line warehousing there is usually no fee 

by the commercial bank. Since there is always a ent 
takeout, the bank runs no risk of acquiring the loan. e bank’s 
income derives from the net interest return on the mortgage during 
warehouse, usually 4 percent, although a somewhat lower return is 


usual in the instituti warehousing setups described below where 
the warehousing blocs are huge.) 
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3. Institutional commitied-line warehousing.—This is the newest form 
of warehousing. Although there are several different forms, institu- 
tional warehousing can be described generally as follows. A large 
permanent investor, such as an insurance company, enters into an 
agreement with a commercial bank to secure funds from that bank, 
either on a collateral-loan basis or some form of repurchase agreement 
basis by warehousing GI or FHA loans with the commercial bank. 

One impetus to this type of warehousing is found during the period 
when mor es are very favorably priced from the investor’s stand- 
point and the investing institution would like to purchase more mort- 
gages at the presently favorable price than its present allocation of 
mortgage funds would permit. Such institutions can estimate the 
amortization to be received from its mortgage portfolio during the 
coming year or two and, via the warehousing mechanism, can in 
effect trade on the future availability of these Boa by using short- 
term commercial credit to purchase mortgages in quantity during 
the current period. 

Another incentive to this type of institutional warehousing arises 
when an institution finds that new money has not come in as rapidly 
as anticipated, or when it finds that it has issued commitments in 
greater volume than currently available funds can accommodate. To 
raise the necessary funds the investing institution could market other 
assets such as Government bonds but quite often it is reluctant to 
do so, particularly if such bonds have to be marketed at a loss. By 
pledging mortgages as collateral with the commercial bank or by 
selling mortgages to the commercial bank with a repurchase agree- 
ment, the mvesting institution can raise immediate funds in an 
amount equal to anticipated amortization during some finite period 
ahead, or to raise immediate funds should they find themselves in 
an overcommitted position. 

The ability to warehouse seems to be especially helpful for situations 
where a large institutional investor finds itself in an overcommitted 
position. Unless it wishes to sell securities or borrow on an unsecured 
note, usually not desirable solutions, its only alternative, unless it 
can utilize the temporary relief provided by warehousing, is to shut 
down completely on mortgage-lending activities until the passage of 
time corrects its overcommitted stage. A complete cessation of 
mortgage-lending activities on the part of a large institutional investor 
which makes loans in many States often has a paralyzing effect on 
building activities in many localities. Also, the institutional investor 
for future business pu doesn’t want to run the danger of losin 
correspondents. arehousing fulfills a useful function in this fiel 
by helping to avoid periods of feast and famine and to achieve a 
steady flow of mortgage funds into local housing markets. 

In the preceding analysis considerable stress has been laid upon the 
advantages of warehousing arrangements, which have been cited by 
builders and others who are stout exponents of warehousing. 

There seems to be little dispute that warehousing performs a very 
useful function in helping to bridge the very extensive time gap that 
normally exists between the planning of a building project and the 
— delivery to the permanent investor of a bloc of fully packaged 
oans. 

On the other hand, the subcommittee izes that there are 
several aspects of warehousing which could well cause concern from 
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the monetary control standpoint. For example, uncommitted-line 
warehousing, if unchecked, might well have undesirable consequences 
in a period of peak demand for mortgage funds. A heavy use of this 
form of warehousing could create large blocs of loans in the market 
which have no permanent home and which would have to be marketed 
at distress prices to find a place in investors’ portfolios. This could 
contribute to a state of glut and serious price decline in a tight mort- 
gage market. 

his problem does not exist in committed-line warehousing arrange- 
ments because, of course, they are not even initiated unless there is 
an agreement by the permanent investor to take the mortgage at a 
fixed price at some future date. However, it is not difficult to see 
that committed-line warehousing, particularly of the institutional 
type, could have an unsettling effect on the flow of mortgage invest- 
ment if engaged in very extensively. Thus at a time when home con- 
struction is proceeding at record or near record rates, building activity 
could be given an overstimulation in the sense that institutions would 
be borrowing on future money sources in order to push up current 
building rates beyond the amount of real savings presently available 
to them. In other words, through warehousing arrangements, com- 
mercial credit could be pyramided upon the normal investment capital 
available to lenders through amortization repayments and the net 
inflow of new savings, thereby giving an unnaturally excessive impetus 
to building activities at higher and higher rates. 

The subcommittee wishes to mention one point which has been 
frequently made by the home-building industry. The exponents of 
warehousing may concede the desirability of applying some credit 
restraint in the present state of economy, but they protest the singling 
out of housing as one of the few areas in which special restrictive 
actions have been taken, e. g., the curb on warehousing and the imposi- 
tion of downpayment and maturity controls on Government guaran- 
teed and insured mortgages. Presumably they feel that other sectors 
of the economy in equity should be controlled as well, rather than 
having the major onus fall on. their industry. There seems to be 
considerable merit in this complaint, particularly in view of the huge 
credit extensions in the consumer durable goods field which are subject 
to no direct control and are apparently little affected by the general 
policy of monetary restraint. 

Some comment is in order on another point which is frequently 
raised in any discussion of warehousing. Opponents of warehousing, 
or at least those who advocate restraint on warehousing, attack it as 
a violation of the time-honored maxim in banking circles that short- 
term commercial credit has no legitimate rote in financing long-term 
investments, such as mortgage-loan investment. To a certain extent, 
of course, this argument has validity. For example, the mortgage 
lending activity of commercial banks has traditionally been restricted 
by all sorts of limitations such as maturity limitations and limitations 
as to the percentage of assets which may be invested in mortgages. 
On the other hand, commercial banks have traditionally played a 


vital role in the making of construction loans, which no one has 
regarded as a violation of the commercial banking function. Another 
a ent made by warehousing advocates is that there is no essential 
difference in principle between warehousing and the use of commercial 
credit to finance a car dealer’s inventory where the automobiles will 
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ultimately be financed by long-term consumer loans, making the fur- 
ther point that in the case of warehousing, the security, i. e., the 
guaranteed mortgage, is in fact far superior. 


5. HOME-LOAN BANK RESTRICTIONS 


As another move to curb credit expansion in the iy field, 
the Home Loan Bank Board issued an instruction to the home-loan 
banks in September designed to curtail borrowings by member savings 
and loan associations except for seasonal purposes and to meet any 
emergency withdrawal needs. The action was taken in recognition 
of the fact that a number of savings and loan associations had been 
making loans and issuing commitments considerably in excess of the 
rate of inflow of new net savings and amortization payments. 

While it was made clear that the lending restriction was not to 
apply to home-loan bank lending to meet member associations un- 
usual withdrawal demands, nor to lending as a consequence of the 
recent flood damage, the Board’s action was not specific on the status 
of future lending pursuant to mortgage-loan commitments already 
made. It is true the Board stated that it recognized— 
that when a member has made every effort to comply with the present restrictiors, 
an advance would be proper to meet actual cash needs. 

However, if by this statement it was intended to cover their exist- 
ing firm commitments, it was unfortunate that this fact was not made 
plain in the same direct manner that lending to meet withdrawals or 
as a consequence of floods was exempted. Subsequently clarifying 
language was forthcoming to indicate that borrowing would be per- 
mitted to meet commitments made prior to the effective date of the 
control action, and the home-loan banks issued debentures to raise the 
necessary funds to meet anticipated borrowings for this purpose. 

The restrictive controls were relaxed somewhat by the Board in 
December. The Board’s amended policy permits an association to 
borrow up to 5 percent of savings if it should make future commit- 
ments which prove to exceed a reasonable estimate of receipts from 
savings and loan repayments. However, such additional credit, plus 
any outstanding, cannot exceed 10 percent of the association’s with- 
drawable accounts. At first glance, considering the total savings in 
savings and loan associations which amounts roughly to $30 billion, 
it would appear as if the action made an additional $1.5 billion of 
credit available. However, it should be recognized that many member 
associations are not borrowers, and further, many active member 
associations have already borrowed up to 10 percent of withdrawable 
accounts. We have seen one analysis which estimates that the De- 
cember relaxation may release as much as $200 million additional 
credit into the market. While the actual amount of new capital 
released to the home-building and home-financing industry may not 
be large in terms of the annual totals of mortgage Cadinie. the Board’s 
relaxing action may have some encouraging psychological effect upon 
the mortgage lending and commitment activities of member savings 
and loan associations. 

6. CONCLUSIONS 


The basic problem is of course to bring a closer balance between the 
demand for mortgage funds. and the available supply, particularly 
during periods of peak investment when the flow of mortgage funds is 
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subjected te competing demands for long-term capital from other 
ents of the economy. 

The subcommittee is struck by the apparent fact that whenever 
housing construction begins to exceed an annual rate of approximately 
1.2 million dwelling units the demand for mortgage funds outpaces the 
supply of real savings available for mortgages to the point where a 
higher rate is sustainable only by drawing upon other credit resources, 
largely short term. For example, the 1.4 million annual rate achieved 
in the first half of 1955 was apparently made ible by resort to 
stepped-up warehousing activity and to incre borrowing from the 
home-loan banks by member savings and loan associations. When 
these supplemental capital sources were restricted by direct and in- 
direct controls, the pinch was felt almost immediately. Similarly, in 
1950, another year of peak building activity, much support was 
derived from the use of EN MA funds. 

The subcommittee believes that given time to permit the working 
out of present financial commitments so that institutional lenders can 
resume issuing long-term commitments, the residential construction 
industry can be stabilized at an annual rate close to the 1.2 million 
units which the administration apparently considers the optimum rate, 
at least for the coming year. ‘The inflow of new savings available to 
mortgage-investing institutions is continuing at a high rate, and might 
very well increase markedly should the rate of consumer purchasing 
slacken even moderately. This source, plus the very heavy return 
flow of amortization payments, will continue to pose a sizable rein- 
vestment problem, particularly as the high level of commitments 
made previously is drawn down. 

The subcommittee wishes it clearly understood that it is not endors- 
ing or advocating any particular annual rate of housing construction 
as an optimum. 

The subcommittee thinks special attention should be given to the 
hope expressed by several witnesses that the longer-term solution 
could be supplied by the entry of pension funds into the FHA and GI 
loan-investment field. If even a fraction of the immense and grow- 
ing assets available to these funds—now estimated in the range of 15 
to 20 billion dollars—could be diverted to investment in Government- 
underwritten mortgage loans, the mortgage-supply problem could well 
be solved. The subcommittee believes this to be a subject worthy of 
special attention and plans accordingly to conduct studies and hearings 
during the second session to determine what the major impediments 
to mortgage investment by pension funds are, and to ascertain ways 
and means of overcoming those impediments. 

But entirely apart from a belief that, given time, conditions in the 
mortgage market will show considerable improvement, is the subcom- 
mittee’s deep concern over the serious effects which portend ominously 
in the immediate outlook. There is considerable evidence that the 
present mortgage credit stringency may have become so severe as to 
threaten to depress the home-building activity too far. It is true 
that statistics on housing starts are not as yet unduly alarming. Al- 
though starts declined in the second half of the year, they were still 


Laine =, Pag November (the latest month for which BLS statistics 
a 


are available) at a seasonally adjusted annual rate of slightly over 1.2 
million units. 


But an analysis of FHA and VA statistics gives little cause for com- 
placency. Applications for FHA insurance on proposed small-home 
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construction have been falling steadily since August, and in November 
were down about 40 percent from the same month in 1954. VA loan 
applications have not declined, reflecting the overhang of units exempt 
from the credit controls and units on which financial commitments 
were obtained many months . But VA appraisal requests—a 
sensitive indicator of future GI loan volume—tell a different story. 
In November appraisal requests for proposed construction plummeted 
about 30 percent from October. The November figure is about 36 
percent down from the same month in 1954 and is the lowest total for 
any month since January 1954. We are informed that the decline in 
appraisal requests was even more severe in some areas, e. g., in the 
Los Angeles office they dropped a reported 60 percent, corroborating 
the pessimistic testimony heard by the subcommittee in that area. 

A similar downward trend is evident in FHA and VA statistics for 
the financing of the sale of existing houses. The reduced supply of 
FHA and VA loans to finance existing home transactions may well be 
a depressant in the real-estate market and on the level of residential 
realty prices. 

These are omens which cannot be passed over lightly. Unless mort- 
zage conditions show an unexpectedly rapid improvement, they point 
to a sharp decline in housing starts and real-estate activity in the early 
months of 1956, a decline which could have serious effects not only 
on the home-building industry but, because of its kingpin role, on the 
entire economy. 

To avoid this extremely unpleasant possibility, if not probability, 
the subcommittee is convinced that the time for courageous and direct 
action isnow. The stakes are too large to excuse vacillation and delay. 

One apparent solution would be a change in direction of basic Fed- 
eral Reserve monetary policy. A shift from a policy of restraint to 
active support in the money market would supply additional funds for 
mortgage lending as well as other purposes. But the subcommittee 
does not recommend such action. We regard the overall question of 
monetary policy as beyond both our competence and our sphere of 
legitimate interest. 

There is one aspect of monetary policy as it affects commercial 
banks however, which the subcommittee believes deserves immediate 
attention in light of the present situation. We refer to the process of 
mortgage warehousing discussed at length previously. Far from dis- 
couraging commercial bank activity in this field, we believe that the 
responsible Federal Reserve officials should give the most serious and 
immediate consideration to reversing its policy to one of active encour- 
agement. The subcommittee believes that in this critical phase of 
mortgage credit stringency every help must be given to builders and 
lenders so that projects can be planned and put under construc- 
tion in the spring. Apparently, all that is needed here is a nod 
or innuendo in the other direction on the part of Federal Reserve 
officials so that commercial banks can supply the mortgage warehous- 
ing support which is especially needed in a period like the present when 
builders are finding it most difficult to secure future commitments at 
a reasonable price. 

The subcommittee also recommends that the VA and FHA July 30 
credit curbs be rescinded. We are aware that such action may raise 
complications in the very immediate — But we believe that 
preventing a serious home-building decline is far more important. 
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We believe that by jettisoning the July 30 curbs the way will be 
smoothed for a more optimistic planning by builders of their spring 
building operations. It would also supply a kind of psychologica 
lift which could go far in combating the virus of pessimism now 
threatening to infect the building industry. 

(Notr.—As this report was being prepared for the printer, the 
administration announced a relaxation in the credit curbs, effective 
January 17, 1956, which removed the 25-year maturity limitation, 
thereby making a 30-year term permissible for both FHA and GI 
loans. However, no liberalization in down-payment requirements 
was authorized. The subcommittee is gratified that some action has 
been taken, although we believe it did not go far enough. The same 
reasoning which justifies a maturity relaxation applies with equal 
force to a relaxation in the down-payment controls. Accordingly, 
the subcommittee urges the administerin encies to remove as 
well the down-payment restrictions imposed July 30, 1955.) 

Immediate action on these two fronts—restoring warehousing to 
respectability in the eyes of the monetary authorities and removing 
credit controls—would go far toward staving off too severe a decline 
in building activities next year. 

But the subcommittee is not convinced that these actions alone can 
alleviate the danger. In our opinion the situation may well call for 
some form of direct support to the building industry to guard against 
too precipitous a decline in the first part of 1956. We have in mind 
a form of supplemental support to supplied through the special 
assistance program of the Federal National Mortgage Association. 
It will be recalled that one of the statutory objectives of that ram 
is to retard or stop a decline in mortgage — and home- uilding 
activities which threatens materially the stability of a high-level 
economy. 

We are not suggesting a resumption of a large-scale mortgage- 
purchase program by FNMA. What we do recommend for serious 
consideration is the use in FNMA under its special assistance program 
of a standby commitment arrangement under which FNMA would 
issue advance commitments to builders and mortgage companies who 
are now finding such commitments extremely hard to come by. To 
guard against any wholesale dumping of loans into FN MA’s portfolio, 
the commitments would be issued at a price several points below 
market. Ideally conceived, such an arrangement could furnish an 
immediate prop in the home-financi rocess without the actual use 
of any appreciable amount of Federal unds. 

We have not fully explored this idea but we intend to do so thor- 
ou ny reid in the second session when the subcommittee plans to 
hold Washington hearings on the FNMA program, as well as the 

neral question of secondary market support, including the feasi- 

ility or desirability of eatablishing some form of Central Mortgage 
Bank which several witnesses advocated. 
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Ill. FHA’S MULTIFAMILY HOUSING PROGRAMS UNDER 
SECTIONS 213 AND 207! 


1, COOPERATIVE HOUSING UNDER SECTION 213 


FHA’s section 213 permits insured loans on cooperative housing 
up to 40 years and up to 90 percent of replacement cost (95 percent 
if 65 percent or more of the cooperative members are veterans). 
Under recent credit curbs these loan ratios were reduced to 88 percent 
(or 93 percent in veteran cooperatives) and the maximum loan 
maturity lowered to 35 years. 

213 insurance is available for two types of cooperative housing 

rojects: (1) Management-type projects usually consisting of multi- 
fume structures providing cooperatively owned and managed 
housing for the permanent occupany of the members of the coopera- 
tive and (2) sales-type projects, usually consisting of detached single- 
family houses which upon completion of the project are released from 
the blanket mortgage to become individually owned and mortgaged. 

Status of program: prior to Housing Amendments of 1955.—In the 
years following the inauguration of the 213 cooperative housing pro- 

am in 1950 there was considerable activity in such projects, particu- 
arly in New York and California. By the middle of 1954 projects 
involving some 30,000 dwelling units had been insured by FHA. 

But following the Housing Act of 1954 which substituted ‘‘value’’ 
for replacement cost thereby restricting the mortgage size obtainable, 
and which also introduced the cost-certification requirement, activity 
under 213 slowed to a snail’s pace. A further problem was the diffi- 
culty cooperatives faced in obtaining finahcing in many areas. Thus 
in the fiscal year ending June 30, 1955, FHA 213 applications involved 
a total of only 570 units. During the June to November period in 
1955 the record showed no improvement with applications for only 
about 300 units received. 

The Housing Amendments of 1955 supplied two direct stimuli to 
213 housing: (1) The value base was changed back to “replacement 
cost,’ (2) FNMA was authorized to set up a $50 million revolving fund 
for 213 loans under the special assistance program. The $50 million 
can be used for advance commitments, the total of which cannot 
exceed $50 million outstanding at any one time. No more than $5 
million of the authorization can be used for commitments in any one 
State. 

The $50 million revolving fund for advance commitments and the 
shift to replacement cost should go far toward stimulating cooperative 
housing activity under FHA section 213. This is particularly true for 
sales-type cooperatives which the subcommittee believes will begin to 
be built in quantity in some areas, because of the liberal financing 
made available and because there are no foreseeable obstacles. 

Need for adequate staff.—Reflecting the desire of the Congress to give 
encouragement to section 213 cooperative housing, a provision in the 
Housing Amendments of 1955 directed the A Commissioner to 
appoint a Special Assistant for Cooperative Housing and to provide 

e Special Assistant with adequate staff— 


! Multifamily housing under the FHA urban renewal insurance program (sec. 220), was covered at 
ength in the subcommittee’s first report. 
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whose sole responsibility will be to expedite operations under such section and to 
eliminate obstacles to the full utiliza of such section under the direction and 
supervision of the Commissioner. The person so appointed shall be fully sym- 
pathetic with the purposes of such section. 

The appointment was made after some delay but the subcommittee 
is concerned over the fact that ap ony nothing has been done so far 
to furnish the adequate staff which Congress contemplated. It is 
our understanding that in addition to the Special Assistant there is 
only one other professional member who is able to devote full time 
to furthering the operation of section 213 cooperative housing pro- 
gram. It is our understanding that the Special Assistant is supposed 
to have access to the other divisions within FHA but we do not 
believe this is a satisfactory arrangement since such personnel under- 
standably must give greater priority to their regularly assigned duties. 
We are concerned that tne wishes of the Congress may be frustrated 
through the failure to provide adequate personnel and we strongly 
urge the FHA Commissioner to take the necessary steps to provide 
the necessary staff assistance. (The overall question of the adequacy 
of FHA’s budget was considered in our first report.) 

The identity-of-interest problem.—Because of these changes in the 
1955 act, the subcommittee had made the reasonable assumption that 
the major impediments to an active section 213 program had been 
removed. Unfortunately, however, in its staff studies and in its 
hearings it found that there were still formidable obstacles stemming 
from an unrealistic restrictive administrative policy on the part of 
FHA officials. Notwithstanding the change to replacement cost 
and notwithstanding the FNMA revolving-fund authorization, the 
subcommittee found that section 213 projects could not go forward 
on a 7 scale in the face of administrative roadblocks set up by 
FHA policy formulators. 

The main obstacle hinges upon what is called the identity-of-interest 
problem. The definition of “identity of interest” is rather long and 
involved but basically it is defined as any situation where the builder 
has an interest in the cooperative or has supplied financial aid, so as to 
occupy what the courts would term a fiduciary relationship. Under 

rules where such an identity of interest is deemed to exist, FHA 
requires that the contract be on a cost-plus basis as against the lump- 
sum contract permitted where the builder and cooperative are at arms 
length and where no identity of interest exists. Further, FHA 
requires where an identity of interest exists that not only the coopera- 
tive mortgagor corporation must make a cost certification but that the 
builder must also certify his cost. (Sales-type cooperatives are not 
affected by the cost-certification problem since they are exempted 
under the law, presumably because sales-type cooperative single- 
family housing is virtually the same as single-family sales housing 
built under FHA’s 203 program.) 

ig ayia | FHA’s definition of “identity of interest’’ is so restric- 
tive that a fiduciary sg ome is deemed to exist even where the 
builder supplies gratis plans and specifications (thereby saving archi- 
tectural fees) or advances to the cooperative the FHA application fees, 
services which they are willing to perform to get the cooperative 
underway, and services which seem to be legitimate on the part of 
the builder with no sinister intent on his part. 

As an apparent result many prospective builders of ent 
type 213 cooperatives are reluctant to proceed, citing the following 
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major objections to cost certification under a cost-plus-fixed-fee 

contract: 
(1) The fear that a “bureaucratic despot” will make arbitrary and 

unfair determinations as to allowable costs from which there is no 


2) The reluctance to enter into such a contract where several 
hundred cooperators may be in a position to second-guess costs. 

(3) Fear that it would be argued that the cost of the consumer 
would be higher than under the lump-sum contract since the incentive 
to make savings in cost would be largely eliminated. 

(4) Lack of a finite cutoff date beyond which the costs certified to 
would be incontestable, thus barring the door to punitive investiga- 
tions at some remote future date. 

While the subcommittee of course strongly endorses the maximum 
possible participation by consumer-sponsored cooperatives in the 213 

rogram, it recognizes realistically that an effective 213 cooperative 
beeline program must depend for the present time in considerable 
measure upon the initiative supplied by builder-sponsors. By ap- 
pealing to their profit motive the program can attract builders with 
the organization and know-how and the preliminary financial resources 
which are vital in the ee of a section 213 cooperative project. 

In view of its studies and of the testimony heard in its hearings, 
the subcommittee is inclined to believe that FHA’s regulations are 
— harsh, particularly on the identity-of-interest problem, and 
that the FHA should relax its rules and regulations in a reasonable 
and realistic way so that active builder-sponsor participation in the 
section 213 cooperative housing program can become a reality. 
The subcommittee recognizes that the FHA must retain some safe- 
guards — the abuse of cooperators by a dominant and perhaps 
unscrupulous builder-sponsor. But it believes that this objective can 
be achieved at the same time without making the rules so restrictive 
that no builder-sponsor can or will participate. Where the cooperators 
have their own independent attorney and independent architect, it 
would seem to the subcommittee that FHA could draft rules which 
would prevent builder dominance and yet permit the builder to 
provide the services and finances which are essential before a section 
213 project can get saree y The adoption of such a policy would 
contemplate the provision of the necessary services and preliminary 
finances without forcing the builder-sponsor to adhere to a ——— 
contract and without subjecting him to cost certification. The 
subcommittee recognizes that this is an administrative problem, and 
that it cannot pretend to spell out in detail and with precision a set 
of workable rules. That is up to the FHA Commissioner. The 
subcommittee believes that he should forthwith restudy the rules 
governing the section 213 program and without delay revise and 
revamp those rules and regulations so that the section 213 program 
can begin functioning effectively and yet at the same time in a manner 
which will not prejudice the interests of the cooperators. 

The subcommittee also recommends, where cost certification is 
required, that consideration be given to prescribing some reasonable 
cutoff date beyond which the certified costs would be incontestable. 
__ The section 213 cooperative program has great promise and while 
it is not the solution to the great middle-income housing 

| in our larger cities—it can go far toward rneeting 

82608 O—56——5_ 
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the challenge if it is made workable. The subcommittee hopes that 
before the Rankine and Currency Committee holds its housing hear- 
ings during 1956, the FHA will have revised its rules to make section 
213 in fact a workable program. 

The time-lag problem.—The subcommittee also heard considerable 
testimony regarding the time-lag problem which is unique to the sec- 
tion 213 program. Under present FHA rules, the cooperative must 
have achieved 100-percent membership before the builder can start 
construction. The sale of stock subscriptions is of course made diffi- 
cult by the fact that the cooperator must be persuaded to buy from 
blueprints and before any construction has begun. Also the builder 
must invest considerable time and money and he is understandably 
reluctant to do so because of the possibility that 100 percent participa- 
tion conceivably could not be achieved. 

It was suggested to the subcommittee that FHA rules be changed 
to permit the cooperative to get underway when some lesser percent- 
age, e. g., 50 percent of the cooperators have been signed up. The 
subcommittee cannot subscribe to a policy which would authorize 
construction at a stage when only half or two-thirds, or even three- 
fourths of the members had subscribed. It is in agreement with the 
proposition that the FHA must have assurance, and so indeed should 
the initial cooperators, that the cooperative will be in being, or vir- 
tually in being, when it gets underway. 

It was pointed out to the subcommittee that prior to 1954 the FHA 
permitted construction to begin when 90 percent, instead of 100 per- 
cent, of the cooperators had subscribed. ile this weuld not repre- 
sent too material a relaxation to most section 213 sponsors, a 90- 
percent factor would seem a reasonable safeguard by the subcom- 
mittee and consequently it recommends to the FHA Commissioner 
that he give consideration to restoring the 90-percent rule in effect 
in previous years. 

A more substantive suggestion aimed at the same problem is to 
permit convertibility between section 207 and section 213. Under 
this suggestion the FHA would permit a builder to launch a project 
under section 207 with a loan commitment in the amount of 80 per- 
percent of value. Such an arrangement would permit the builder 
during or after construction to sell the completed project to a cooper- 
ative group which would receive the more liberal financing terms of 
section 213. There seems to be a general consensus that this would 
be a desirable and helpful procedure. But it is the understanding 
of the subcommittee that the FHA takes the position that the insti- 
tution of such a procedure would require legislative change. The 
legislative change would be relatively simple and would provide 
authority to the Commissioner to issue a dual commitment offering 
the builder both a section 207 commitment, which would help him 
obtain financing and protect him in the event he was not able to 
sell it on a cooperative basis and at the same time offer a more 
liberal dual commitment to insure a section 213 loan to an acceptable 
cooperative. The subcommittee recommends that the Banking and 
Currency Committee give careful consideration next session to such 
a a change. 

problem of financing.—Obtaining mo: financing for coop- 
eratives has always been somewhat of a problem in some areas, 
although in others, e. g., in New York fad Los Angeles, sponsors 








HOUSING INVESTIGATION 59 





have been able to locate interested investors without too much 
difficulty. The subcommittee heard conflicting testimony on the 
outlook for 213 financing in the current mortgage market, with some 
witnesses displaying optimism but others sounding a pessimistic note. 

Because of the possibility that the current tightness in the mort- 
gage market may make it more difficult to obtain section 213 financing, 
the revolving fund authorization of $50 million provided in FNMA for 
the advance commitment and purchase of such mortgages takes on 
added significance, assuming of course that the administrative road- 
blocks discussed previously can be removed. 

But here again in its studies and hearings the subcommittee has 
found an additional example of administrative policies and decisions 
which tend to frustrate programs enacted by the Congress. Specifi- 
cally, the subcommittee is concerned because of the policy adopted by 
FNMA with respect to the price that it will pay for section 213 mort- 

ages and other mortgages under its special assistance program. 
Gander that policy FNMA has decided it will pay a price of only 98 
(except for military housing loans for which a price of 99% will be 
paid). The price of 98 is uniform throughout the country, unlike the 
varying price schedule which FNMA pays for GI and FHA mortgages 
in different parts of the country under its secondary market operations. 
Even if FN MA is correct in attempting to gear its price to the mar- 
ket under the special assistance program, there is some doubt as to the 
appropriateness of the 98 price for section 213 project mortgages 
carrying an interest rate of 4% percent. It should be borne in mind 
that management-type project loans involve a principal amouat of 
millions of dollars and are far more profitable to the investor because 
of the relatively low servicing costs and other factors. It would appear 
that a price closer to par would be more in line with actual market in 
some areas for these section 213 mortgages. 

This financial burden becomes more real when one realizes that in 
addition to the 2 percent discount the cooperative must pay nonre- 
fundable fees to FNMA totaling 1% percent (1 percent. commitment 
fee plus one-half of 1 percent fee upon purchase). Taken altogether, 
this means that a cooperative using FN MA financing will really obtain 
its money at 96% percent or at a 3% percent discount, a cost which 
must be borne by the cooperators. 

The subcommittee disagrees completely with FNMA’s policy of a 
substantial discount for mortgages purchased under their special 
assistance programs. As a matter of fact it believes that there is 
much to be said that par should be paid for such mortgages precisely 
because they have been singled out as programs deserving of special 
assistance. It therefore intends to hold an early hearing on this 
subject in Washington with FNMA officials to determine whether 
FNMA’s policy can reasonably be defended, and if as we suspect 
cannot, to recommend to the Banking and Currency Committee legis- 
— designed to correct the deficiencies of FNMA’s policies in this 
field. 

The subcommittee also found another surprising problem which 
has arisen in connection with the limitation on FNMA commitments 
to $5 million in any one State. Although the $50 million fund will be 
revolving, i. e., permitting additional advance commitments to be 
issued so long as the outstanding total does not exceed $50 million. 














pasha nt mat te y ag aane An se 














60 HOUSING INVESTIGATION 


FNMA has apparently ruled differently with respect to the $5 million 
suballocation to any one State. In other words FNMA has decided 
to limit any one State’s allocation to $5 million in initial commitments 
with no permission to “revolve” within a $5 million ceiling. 

The subcommittee is informed that the FNMA had no other alter- 
native in view of the statute and record. The subcommittee does 
not believe this to be the case, and the subcommittee therefore rec- 
ommends legislation to the en Currency Committee which 
will make it abundantly clear that the $5 million per State suballoca- 
tion maximum is as a revolving fund exactly the same as the overall 
authorization of $50 million. 

Processing fees.—Our studies and hearings have led us to question 
whether FHA may not be charging cooperatives excessive fees for 
processing. First, we found there is an application fee of $3 per 
$1,000 of mortgage, or three tenths of 1 percent. In addition the 
cooperative must pay an inspection fee to FHA of one-half of 1 per- 
cent of the mortgage. These fees mean a total charge of eight tenths 
of 1 — or $80 on a $10,000 mortgage. In the case of 213 sales 
type housing this would seem to be excessive, when compared to the 
fees charged by FHA for insuring single-family sales housing under 
section 203. Coker section 203 the initial charge per dwelling unit 
is $45, but $25 is refunded when the mortgage is insured, so that the 
net cost for FHA processing is $20. Conceding that cooperatives 
present special problems requiring greater supervision, there none- 
theless seems to be a real question whether a charge against 213 sales 
type cooperatives of four times or more that made for section 203 
loans is justifiable and fair. 

In this connection the subcommittee noted with special interest the 
testimony of a large-scale builder of section 213 sales housing which 
indicated that his organization over a 2-year period had paid more in 
section 213 processing fees to the FHA office than it cost to run the 
FHA office during that period, even though his section 213 business 
represented only a small part of the total activity of that FHA office. 
This would seem to support the presumption that FHA processing 
fees for section 213 sales housing are excessive and the subcommittee 
recommends strongly to the A that it give prompt study to the 
wesc to determine whether section 213 processing fees, especially 

or sales-type housing, should not in fairness be reduced. 


2. FHA’S SECTION 207 RENTAL HOUSING PROGRAM 


Section 207 is the basic rental housing insurance section which has 
been an integral part of the FHA progres since 1934. It has played 
an important role during this period, although in comparison with 
other sections of the act it has not been as widely used. During the 
war, of course, it was eclipsed by war-housing needs and after the war 
the 207 program was further obscured by the burgeoning section 608 
program and also by the later military housing and defense housing 
P : ; , 
owever, prior to the passage of the Housing Act of 1954 there was 


considerable action in rental ho under section 207. Thus in 
fiscal year 1954, a period just preceding the of the 1954 act, 
FHA received applications under section 207 for approximately 45,000 
dwelling units. Since the passage of the 1954 act, however, as the 
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subcommittee has found in the case of virtually all FHA’s multifamily 
housing programs, applications declined to a relative trickle. In fiscal 
year 1955, applications were received covering less than 4,000 dwell- 
ing units and the reduced rate of activity continued into the 1956 
fiscal year with less than 1,300 ae units involved in applications 
received during the 4-month period July to October 1955. 

The subcommittee believes that the section 207 program should be 
revitalized so that it can play its rightful role among Government- 
assisted housing programs. The subcommittee believes that section 
207 can help to meet at least a part of the rental housing need in metro- 
politan centers and while it cannot play the major role in urban re- 
newal which has been cast for the section 220 program, the subcom- 
mittee hopes that a revived section 207 program can‘help in the pro- 
gram to arrest blight and neighborhood deterioration. 

As it found in its study of section 220, the subcommittee believes 
that the major difficulty is the question of the minimum equity in- 
vestiment required. This problem is even more accentuated under the 
section 207 program which permits a maximum insured loan of up to 
only 80 percent of value, as against section 220 which provides for a 
90-percent loan based on replacement cost. This means that a suc- 
cessful functioning of the 207 p is contingent upon the finding 
of large numbers of sponsors wi to construct a largely for 
personal investment and willing to leave a very sizable equity in the 
project. 

subcommittee was impressed by testimony ? spe out that a 
project requiring a 20-percent equity is not far different from a con- 
ventional os ons Quite often a sponsor through conventional 
financing obtains a loan for at least two-thirds of its project costs, with 
his required equity investment aps as low as 30 percent. ore- 
over, in a conventional project the sponsor is freed of all concern over 
Government redtape and does not subject himself to Government 
control of his rent schedules or his dividend rates. Jf the Government 
is to encourage more rental housing under section 207 in the middle 
rent ranges, it would ‘appear desirable to offset the burden of the con- 
trols which a section 207 sponsor must endure and give added incentive 
to such investment by reducing the amount of long-term equity in- 
vestment required. 

The minimum equity — has been lessened somewhat by the 
liberalized rules which FHA has recently permitted with respect to 
charter requirements for multifamily projects. These liberalized 
rules, for example, the permissibility of — a note to supply part of 
the required ‘‘over-and-above’”’ money were discussed at length in the 
section of our first report devoted to the section 220 program. But 
despite this ameleriorative influence, the basic obstacle of a minimum 
20 percent equity requirement remains. — 

In order to attract sponsor-investors into the section 207 program, 
the subcommittee recommends that the Banking and Currency Com- 
mittee consider legislation which would permit the FHA Commis- 
sioner to insure a loan up to 90 percent instead of the present 80 per- 
cent of value. The subcommittee does not recommend a change in 
the base to replacement cost because it does not believe that the valua- 
tion standards of the FHA should be abandoned for section 207, a step 
concluded to be necessary for section 220 projects constructed in urban 
renewal and slum-clearance areas. 
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The subcommittee wishes to point out that any dangers of possible 
abuse arising from the permissibility of a 90 percent ratio is eliminated 
by the fact that the cost-certification requirement of the law will con- 
tinue to apply. 

With respect to cost certification the subcommittee believes that 
the same comments made in our first report in the section devoted to 
section 220, for example, the suggestion made for a cutoff date beyond 
which cost certification would be incontestable, appear to be equally 
applicable to the section 207 program. 

he second recommendation of the subcommittee relates to the 
present statutory ceilings on insured mortgage amounts available 
under the section 207 program. Under present law the limit is $2,000 
per room for walkup apartments and $2,400 per room for elevator 
apartments, except that where the project contains an average room 
count of less than 4 per dwelling unit, the ceiling is $7,200 per dwelling 
unit for walkup and $7,500 for elevator apartments. This contrasts 
with the more liberal ceilings permitted for section 220 projects under 
statute. For the latter the permitted ceiling is $2,250 per room for a 
walkup apartment and $2,700 per unit for elevator apartments, with 
a maximum per dwelling unit ceiling of $8,100 and $8,400 respectively 
where the average room count per dwelling unit falls below 4 rooms. 

A more important disparity is the lack of authority under present 
statute to permit higher per-room ceilings in high-cost areas as deter- 
mined by the FHA Commissioner. Under section 220 the present 
per room ceiling may be raised by $1,000 if the FHA Commissioner 
determines that the project is in a high-cost area. No such contingency 
allowance was written into section 207 by the 1954 act. 

The subcommittee sees no reason why the same loan maxima 
permitted for section 220 projects cannot be accorded as well to section 
207 projects. Such a change would of course be entirely consistent 
with increasing the maximum percentage of mortgage from 80 to 90 
percent. The subcommittee recommends accordingly that the Bank- 
ing and Currency Committee adopt legislation designed to achieve 
this desirable result. 

The subcommittee found through staff studies and through its 
hearings that the usefulness of section 207 as a device to provide 

eater incentive to rehabilitation activity was seriously impeded by 

HA administrative policy. Under that policy FHA had ruled that 
it would not insure a section 207 mortgage to finance the rehabilitation 
of an existing apartment house unless at least 50 percent of the loan 

proceeds went into physical improvements. This militated against 
the possible use of section 207 as a vehicle for rehabilitating many 
existing apartment houses. To remedy this defect the subecom- 
mittee was ready to recommend to the FHA that this rule be relaxed 
but it is gratified to learn that such a recommendation will not be 
necessary since in December 1955 FHA revised its rules reducing the 
previous 50 percent factor to 25 percent. In this report it now places 
section 207 financing for rehabilitation purposes on a par with insured 
Joans for rehabilitation under section 220. 








PART 3—MILITARY HOUSING 
LETTER OF TRANSMITTAL 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON HovusING OF THE 
CoMMITTEE ON BANKING AND CURRENCY, 
Washington, January 31, 1956. 
Hon. Brent SPENCE, 
Chairman, House Committee on Banking and Currericy, 
Washington, D. C. 

Dear Mr. CuHarrMan: I have the honor, as chairman of the Sub- 
committee on Housing, to submit herewith the third of a series of 
reports of the subcommittee on Government-assisted housing pro- 
grams. This report deals with the military housing program under 
title VIII of the National Housing Act. 

I take this opportunity to extend my personal thanks to my 
colleagues, Hon. Hugh J. Addonizio, Hon. William A. Barrett, Hon. 
Barratt O’Hara, Hon. Thomas L. Ashley, Hon. Ralph A. Gamble, 
Hon. Henry O. Talle, Hon. Gordon L. McDonough, and Hon. William 
B. Widnall, for their cooperation and contribution to this report. 

Sincerely yours, 
AuBert Rains, 
Chairman, Subcommittee on Housing. 
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I, INTRODUCTION 

1. General 

As indicated in the subcommittee’s first report, the selection of 
initial subjects for study was influenced by the desire to center atten- 
tion upon topics which seemed to offer the best opportunity for con- 
structive action by the subcommittee leading to the improvement of 
Government-assisted housing programs. Consequently the selection 
of the armed services housing mortgage insurance program (title 
VIII of the National Housing Act, as amended) for study appeared 
logical because the provisions of this title of the Housing Act were 
materially changed during the Ist session of the 84th Congress. It 
seemed especially appropriate to study the operation of the revamped 
program to determine its workability and whether legislative or ad- 
ministrative changes might be necessary to improve the program’s 
operation. 


2. Briefings and staff studies 


Based on the material developed by staff studies, as well as letters 
from military personnel brought to its attention, the subcommittee 
decided to visit as many military installations as it could during the 
latter part of 1955. As indicated in the first report of the subcom- 
mittee it was our belief that by conducting our inquiry in the field we 
could better obtain the information necessary to measure merits or 
deficiencies of the present program. In this regard, as an example, 
it should be pointed out that administrative officials in Washington 
were of the opinion that in one area there was no particular need for 
military housing. Information came to the subcommittee from other 
sources, however, indicating that a real need existed. The subcom- 
mittee believed that much could be achieved by gaining knowledge 
of the housing problems confronting commanders of military installa- 
tions on a first hand basis. 

Although public hearings were not conducted on this subject, the 
subcommittee visited 10 military installations and received (a) inten- 
sive briefings on housing requirements from the commands concerned ; 
(6) recommendations changes believed necessary to the new 
title VIII program; and (c) strong endorsements of the vital impor- 
tance of adequate housing, both as to er and quantity, in carrying 
out successfully the mission assi to military commands. The 
subcommittee also made personal inspections of a e number of 
units now available to our service personnel at each in tion visited. 
The subcommittee thus not only had an opportunity to discuss the 
housing problems of occupants of these units on a personal basis but 
could see visually the problems they were facing. 
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4. Objectives of this report 

This report presents legislative recommendations for consideration 
by the Banking and Currency Committee. It is believed that the 
recommendations are supported by the findings of the subcommittee 
and are designed to correct and improve the inadequacies and deficien- 
cies which the subcommittee found in the present program. The 
report will also contain suggestions of an administrative nature and 
it is our hope that responsible officials of the Department of Defense 
will take cognizance of our suggestions and recommendations in this 
important field. 

he subcommittee intends to pursue its studies in this field during 
the forthcoming year and wishes to emphasize that the recommenda- 
tions it is making in this report are not all inclusive. The recommen- 
dations in this report embrace the more obvious changes which we 
believe are required to improve and perfect the provisions of the new 
title VIII program. As the military housing program advances from 
its present preliminary planning stage to the actual construction 
stage, it is probable that further perfecting changes to the program 
will be needed. 

Accordingly, at this time, the subcommittee is making four recom- 
mendations to the Banking and Currency Committee requiring legis- 
lative amendments to the provisions of title VIII of the National 
Housing Act. It will treat each of these recommendations separately 
in the following sections of this report. Each section will prevent a 
descriptive and analytical treatment of the problem area involved. 
Based on that description and analysis, we attempt to present recom- 
mendations to correct and improve the inadequacies which the 
subcommittee found. 


























II. EXTENSION OF TITLE VIII, NATIONAL HOUSING ACT, 
AS AMENDED 
1. Background 


All of the reasons advanced for incorporating this title in the 
National Housing Act, as amended, in relation to housing need are 
still bona fide. In fact they became more meaningful to the sub- 
committee as it visited a number of military installations and learned 
at first hand the serious problems facing the field military commander 
and his officers and men in carrying out their respective missions. 
The lack of adequate housing is clearly one of the most harassing 
problems facing our military services. 

Admittedly the lack of sufficient and adequate housing is not the 
only factor making it difficult for our armed services to attract and 
retain a high proportion of the type of personnel now required. It 
is generally recognized, however, that the sufficiency and adequacy 
of housing has perhaps a greater influence upon retainability than 
almost any other single factor. 

The armed services of today need and must have the highest 
caliber of men. The technological advance in all services has placed 
them in the position of trying not only to attract but also to retain 
men who are also being sought by civilian industry. 

The nature of the problem was pointed up forcefully by the Secre- 
tary of the Air Force in a recent public address. His warning words, 
which are applicable to all military services, are well worth repeating: 

And this again is most important—it will require us to hold tight to the real- 
ization that the numbers of weapons mean nothing, unless we have skilled people, 
but I must tell you that it is not easy to keep them, in the face of the inducer ents 
offered by industry, unless we look after them properly. Brief as my tenure of 
office as Secretary of the Air Force has been, I already recognize this as perhaps 
my principal problem. A paaes of looking after our men is very rewarding, 
in loyalty, in preserving skill levels, and in money. 

* ad . * * * * 

But we still have some most important things to do to retain the very experi- 
enced men on whom the preservation of our national security depends. For 
example, does it make sense to entrust an airman with the responsibility of 
watching a million dollar radar screen, protecting a city ked with millions of 
Americans—and yet be unwilling to provide him and his family with the benefits 
they could obtain in civilian life? By “benefits”? I don’t mean luxuries, I mean 
necessities. I mean such things as adequate housing, medical care not only for 
the man but his family—proper survivor benefits, and a list of lesser things that 
help to close the present gap between service pay and what a man can earn, 
skill for skill, in industry. 

Taking the Air Force as an example, the lack of adequate housing 
on or adjacent to installations, particularly in regard to the Strategic 
Air Command and the Tactical Air Command, has three inevitable, 
immediate, and direct bearings on the ability of this Nation to survive 
a major nuclear war: (1) It delays the manning, training, and develop- 
ment of combat capability in new units; (2) it reduces the certainty 
our combat-ready wings will be fully effective in event of hostilities; 
and (3) it has a serious, immediate, and long range effect on our 
air power. 
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The subcommittee was greatly impressed by a statement made b 
Gen. Curtis E. LeMay, commander in chief, Strategic Air Command. 
General LeMay indicated that in his opinion, the survival of the 
Nation in an all-out nuclear war will, in great measure, depend on 
the character, the training, the readiness, and the determination and 
courage of men who are in the military establishments at the onset 
of hostilities—in other words, the forces actually in being and in 
readiness will play the crucial role. 

The need for housing is not limited to any one service for there is 
common need by each of the three principal services. The subcom- 
mittee believes that there can no longer be disagreement upon the vital 
need to provide housing of the quality and quantity needed to assure 
the effective and efficient performance of the mission of each of the 
services. 

2. Lapse time for family housing, title VIII 

The new title VIII became law on August 11, 1955, but it was not 
until December 3, 1955, that the memorandum of understanding was 
executed between the FHA Commissioner and the Secretary of De- 
fense. Until the FHA field regulations and instructions were issued 
and placed into effect, the services obviously could not request ap- 
provals for the planning and construction of needed housing. 

Prior to the initiation of any planning, the services are required to 
show a need for the — yma Quite apart from the time 
taken to prepare the initial field request and considering only the 
time taken to obtain approval of the Secretary of Defense which in- 
volves FHA local and central office concurrence, the staff determined 
that such 6" gos apparently requires a minimum of 38 days up to a 
maximum of 173 days, or an average period ranging from 15 to 20 
weeks. Only after receiving this approval can the service concerned 
proceed with the development of p and specifications, acquisition 
of land, obtaining FHA’s preliminary estimate of replacement cost, 
arranging for advertising, evaluation of bids, — the neces- 
sary corporations, arrangement for financing, and y to obtain 

A’s commitment for insurance. It is estimated that, apart from 
land assembly, these operations will take approximately 1 year. Con- 
struction of the housing thereafter will require from 12 to 18 months. 

The lapse time factor has been discussed primarily to demonstrate 
the obvious need for extending, if not eer deleting, the present 
expiration date of September 30, 1956. It has been suggested that 
the cutoff date be mi: a deleted. Proponents of this view point 
out that it will take at least 4 years to bring all of the scheduled units 
to the commitment stage. It has been also pointed out that the new 
title VIII program has both congressional and departmental control 
which is sufficient without a cutoff date, in that the total insurance 
authorization for the program is fixed as well as the exact monetary 
limit of total ee payments per month. Thus it is contended 
that the deletion of cutoff dates would avoid the “crash” type con- 


struction programs that almost invariably lead to costly mistakes, 
waste of money, and a poor end product. 

Despite these ents, the subcommittee is not prepared at this 
time to recommend a deletion of the commitment cutoff system. 
reasonable cutoff date would preclude the occurrence of such possi- 
bilities mentioned above. It would at the same time serve to preserve 
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the present impetus that the services have generated on this program. 
The removal of a cutoff date weakens the ability of Congress to 
institute a close followup on this program. The effect of removing 
the cutoff date at the — time may alsc cause the interjection of 
undue departmental delays in prosecuting the rag projected 
program. The subcommittee believes in the desirability of continuous 
congressional surveillance over the execution of the program. This, 
in itself, will provide the n encouragement to agencies involved 
to produce as quickly as possible the housing which the Congress 
knows must be provided for the armed services. 


8. Recommendations 


The subcommittee recognizes that the services can be unduly 
handicapped in programing and designing the required housing under a 
limitation of time which is too brief to develop a rational and con- 
tinuous program. The subcommittee therefore urges the Banking 
and Currency Committee to consider legislation to extend the program 
by providing for a continued program life of at least 3 years, 1. e., 
by providing a cutoff date of September 30, 1959. This would place a 
finite limit but at the same time would provide sufficient time for the 
military services to achieve the principal objectives of the program. 




















Ill. PROVISION OF TITLE VIII TO COVER OTHER OUT- 
LYING AREAS 
1. Background 


Presently the provisions of this title apply only to military installa- 
tions in the United States, Alaska, Hawaii, Puerto Rico, the District 
of Columbia, Guam, and the Virgin Islands. The Federal Housing 
Administration is limited in its msurance programs to these juris- 
dictions by section 801 (g) of the National Housing Act, as amended. 

The subccinmittee discovered through letters and other material 
brought to its attention that military installations in the Panama 
Canal Zone and in Guantanamo Bay, Cuba, are faced with some 
unique and severe housing problems. 

The Panama Canal Zone and Guantanamo Bay differ from other 
areas where military service personnel are stationed. There is no 
private housing in the Canal Zone or Guananamo Bay. All property 
in each place is held in perpetuity by the United States Government 
in accordance with the provisions of treaties with the Republic of 
Panama and the Republic of Cuba. Some private housing is avail- 
able in the Republic of Panama, but it is very limited and very ex- 
pensive. Such housing, for all practical purposes, is not available at 
all in Cuban cities adjacent to the Guantanamo Bay Naval Base. 

Therefore, service personnel and American civilian employees of 
the armed services cannot be supported with housing from the local 
economy adjacent to either of these military areas. Both military and 
American civilian employees must look to the service concerned to 
oe adequate housing for them, if it is to be supplied to them at 





2. Housing presently available 


(a) Canal Zone.—Public quarters currently available to meet re- 
quirements of all services are an accumulation with different histories 
and representing different solutions to the housing problem over the 
years. There are some quarters of wood frame construction being 
utilized which were built for construction workers and their families 
during the early days of the canal (1910), all of which, in the judgment 
of the subcommittee, should be replaced as soon as adequate modern 
type structures can be built. 

A large number of emergency Lanham Act rental housing units, 
built during World War II, are still being used to house service person- 
nel, both military and civilian. This desea is of frame construc- 
tion, with corrugated iron roofs, and has inadequate floor space. 
These units, when constructed, were expected to be used temporarily 
and certainly no longer than for a period of 10 years. This period 
has long since passed. These facilities obviously constitute a serious 
problem to the military services, for unquestionably they are sub- 
standard and impose an increasingly difficult and costly maintenance 
burden on the activities which maintain and operate them. 

A typical example of this type of housing is the Coco Solito housi 
development, located on the Atlantic terminal of the Panama Cina 
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This project of 832 units was built by the Navy during 1941-42, 
which service still operates it although the project is occupied by 
personnel from all three services. 

The project was erected in a cleared mangrove swamp on filled 
land, poorly compacted. The structures, utilities, and pavement are 
of semipermanent construction designed for use not to exceed 5 years. 
All buildings are frame construction, 2-story multiple-dwelling units 
housing 8 to 12 families in 1-, 2-, and 3-bedroom apartments. As this 
development was built in the early days of World War IT to satisfy an 
urgent demand for housing, substandard wartime substitute materials 
were used extensively in lieu of standard building materials which 
were then in critical short supply for more important defense uses. 
In the interest of economy and expediency, mat foundations were 
used in lieu of piling. Flooring is laid on joists without subfloor; the 
single wall partitions are sheathed on one side only, leaving exposed 
studs on the other side; window openings are screened only, without. 
sash. Water lines, plumbing fixtures, and electric wiring are all sub- 
standard. 

Because of the semisaturated condition of the soil and the type of 
foundations used, uneven settlement has occurred. The average 
settlement to date is 2 feet and is continuing at a steady rate of 
approximately one-half inch per year. This settlement is reflected 
in the sagging floor beams of the structures and in the uneven surface 
of the street paving. The substituted wartime materials have de- 
teriorated rapidly, and as a result water and sewer lines, plumbing 
fixtures and fittings, and electric wiring require constant replacement 
and repair. This situation is aggravated by the deleterious effects 
of a tropical climate on such materials which were never originally 
intended to serve other than a temporary need. 

The settlement of the land has resulted in distortion and serious 
damage to the structures and underground utilities. Since 1948 more 
than $100,000 has been spent to repair damage caused by subsidence. 
The cost to maintain this type frame construction, wartime utilities, 
and fixtures has averaged more than $225,000 a year for the past 4 
years. 

The relatively high population density of 32 units per acre of the 
Coco Solito project (as compared with FHA’s standard density 
requirement of a maximum of 25 units per acre), the open-tropical 
type of construction, the single wall partitions, all serve to deprive 
the occupants of the desirable standards of family privacy. Even 
more undesirable, because of these conditions, the buildings serve 
as a constant fire hazard. This project, as well as all other non- 
permanent units, should be replaced with suitable permanent quarters 
of masonry-type construction. 

Fortunately, the military services do have some high quality perma- 
nent units which were built under various appropriation acts. Un- 
fortunately this inventory represents less than 40 percent of the number 
of units required. These permanent units are excellent quarters, of 
masonry-type construction, with most adequate floor space in each. 
The contrast between these units and the type described above cannot 
but affect the morale of the families required to live in the temporary 


quarters. 
Another factor, which aggravates this problem somewhat, is that 
quarters available to military personnel and American civilian em- 
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ployees of the military services are not necessarily located on the mili- 
tary installation where such personnel perform their work. The most 
fl t example involves personnel housed in units located on the 
Atlantic terminal and performing duty on the Pacific terminal. The 
subcommittee discovered that several hundred men are in this cate- 
gory. These men must travel rg sayy 100 miles daily in order 
to reach their assigned posts of duty. Such travel involves 3 hours 
if the travel is by automobile or 2 hours if by railroad. 

This matter has been raised not to criticize the military services on 
their method of making housing assignments but to center attention 
on existing conditions which, although deplorable enough in time of 
peace, would become intolerable and inexcusable should a state of 
emergency ever develop in the Canal Zone which would prevent or 
materially delay needed personnel from reaching their post or station 
expeditiously. Under the circumstances the military services should 
be commended on the manner which they are making use of all avail- 
able quarters. 

(b) Guantanamo Bay.—As in the case of the Canal Zone, quarters 
currently available in Guantanamo Bay are an accumulation with 
different histories and representing different solutions to the housing 
problem made over the years. 

This naval base has 698 public quarters available to meet its total 
housing requirements of 1,065 units. In addition it has 201 low-cost 
Lanham Act rental units. In actual numbers the base has a shortage 
of 166 units to house those personnel entitled to public quarters. 
This by itself represents a major problem to the commander of the 
naval force of Guantanamo Bay. This situation is compounded by 
the fact that 206 of the public quarters assigned to enlisted personnel 
are unquestionably substandard. Although the Lanham rental 
housing is reasonably adequate, these units do present a serious and 
costly problem insofar as maintenance is concerned. Since this will 
be an ever increasing problem, it is anticipated these units will have 
to be replaced in the near future. 

There are 112 military personnel assigned to this command who are 
forced to live off base in Cuba: 34 in Guantanamo City and 78 in 
Caminera. Some of these men are entitled to on-base public quarters 
under present regulations. The subcommittee had an opportunity to 
personally inspect the housing of the naval personnel living outside 
of the Guantanamo Bay Naval Base. Words are totally inadequate 
to describe how deplorable these quarters are. Filth, vile stench, 
open sewers, disease, rat infestation make these quarters unfit to 
house livestock much less American service personnel. 


8. Conclusions 


The subcommittee believes that the provisions of title VIII of the 
National Housing Act, as amended, would be extremely helpful to 
the military services concerned which have installations in the Panama 
Canal Zone and Guantanamo Bay, Cuba. The subcommittee is not 
unmindful that several technical egal questions arise which would 
have to be decided before any changes in the law are recommended. 

The first legal question involves a determination whether the con- 
struction of housing units by a private contractor under this p 


would be consistent with existing United States-Panama or Cuba 
treaties and/or memorandum of understanding. 
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The second legal question that would have to be considered is 
whether the land in the Canal Zone or Guantanamo Bay would fall 
within “land held by the United States” and “lands owned or leased 
by the United States’ as used in section 805, National Housing Act, 
and section 403 of the Housing Amendments of 1955, respectively. 

Since the two points above could prove insurmountable, if un- 
resolved, they should be carefully explored before any action is taken 
to include these two areas (the Canal Zone and Guantanamo Bay) 
within the operation of this program. 

4. Financing 

A third question turns upon the authority of American lending 
institutions, which are generally closely supervised in States where 
they are authorized to do business, to participate in financing housing 
under this program. 

Since the Department of Defense is, in effect, the mortgagor, thus 
putting the credit of the United States Government in back of the 
mortgage, the mortgagee should have no concern insofar as possible 
loss of investment is concerned. In the extremely unlikely event that 
a default should occur, the mortgagee still will be fully protected 
since the FHA will accept an assignment of the mortgage and issue 
debentures for the full principal loss, thus avoiding any necessity for 
foreclosing by the mortgagee. Therefore, from the standpoint of 
the investor these mortgages are more in the nature of Government 
bonds and it would seem that they will be so considered by many 
investors who are interested in determining comparable yields. The 
availability of mortgage funds for this type of financing necessarily 
involves the question of whether lenders (local or otherwise) would be 
willing to invest in this area. Undoubtedly one of the prime con- 
siderations would be yield comparisons. 

The subcommittee is convinced that a title VIII mortgage is a 
prime investment instrument. Corroborating this conviction is the 
information we have received indicating that a number of mortgage 
investors, including pension and retirement funds, are interested in 
adding title VIII mortgages to their’portfolios. It appears therefore 
that the question of obtaining mortgage financing will raise no serious 
impediment to an effective functioning of the title VIII program. 

And in any event should private capital not be forthcoming in some 
areas, the hn has already provided “backstopping’’ under the 
special assistance program of the Federal National Mortgage Associa- 
tion. It will be recalled that the housing amendments of 1955 author- 
ized a $200 million fund for advance commitments and purchase of 
title VIII mortgages. In this connection, however, it has come to the 
attention of the subcommittee that FNMA officials have refused to 
ps # owe prices for title VIII mortgages. The price prescribed by 

N Ais 99%. This one-half of 1 percent discount, taken in conjunc- 
tion with the 1 percent commitment fee and the one-half of 1 percent 
purchase fee charged by FNMA, imposes a burden on title VIII 
projects which we do not believe is defensible. Since the private 
market is apparently willing generally to accept title VIII mortg 
on a par basis, there can be no excuse for a Government policy which 
decrees that it will accept them only at a discount. But apart from 
market considerations, as expressed in our previous reports, the sub- 


82608 O—56——6 






















74 HOUSING INVESTIGATION 


committee does not believe as a matter of principle that FNMA’s 
policy of applying discounts to mortgages in the special assistance 
category is proper. 


5. Recommendations 


The subcommittee conditionally recommends to the Banking and 
Currency Committee that it consider favorably recommendations from 
the Department of Defense to include the Panama Canal Zone and 
Guantanamo Bay, Cuba, within the armed services mortgage insurance 
program, if and when the Department of Defense can assure the 
committee to its satisfaction that the legal questions discussed above, 
or any others that may arise, have been satisfactorily resolved. 


IV. INCREASE IN AVERAGE COST LIMITATIONS 


1. Background 


The armed services housing mortgage insurance program has two 
principal limitations, other than the insurance authorization, that 
control the scope of this program. First, section 403 (c), Public 
Law 345, 84th Congress, places an exact monetary limit on the total 
mortgage payments of $9 million per month for the total payments for 
all housing acquired by the military departments under this program. 
This figure is based upon an average of $90 per living unit, which is the 
average quarters allowance received bv all armed services personnel. 
Second, section 803, National Housing Act, as amended, provides 
that the amount of the insured mortgage may not exceed the FHA 
estimate of replacement cost including the cost of land, physical 
improvements, and onsite utilities; that it may not exceed an average 
of $13,500 per family unit; and that it may not exceed the amount of 
the lowest acceptable bid. 

Thus Congress made certain that in no case would a bid be con- 
sidered acceptable if it exceeded FHA’s replacement cost and pro- 
hibited either FHA or the military department concerned from con- 
sidering any project which exceeded an average of $13,500 per family 
unit. 

2. Findings 

The subcommittee was impressed, as were most Members of Con- 
gress during the last session of Congress, by the evidence presented 
to support the need for changes in existing law in order that our 
military services might obtain urgently needed housing. Insofar as 
the subcommittee is concerned, prior to its field inspections of military 
installations, it believed Congress had been sufficiently liberal in 
raising the maximum loan to an average of $13,500 per unit available 
under the provisions of this program. However, after our visits to 
a number of military installations, it became clear that though a 
$13,500 average per unit will be adequate in most areas, it is also 
quite clear that there will be many areas where such a maximum will 
require our military services to produce housing which will not measure 
up to minimum desirable standards. 

It would be desirable, in the judgment of the subcommittee, for all 
housing developed under this program to be as uniform as possible 
with respect to design, usable floor space, and other amenities. It 
was obvious to the subcommittee that housing constructed in out- 
lying military installations and those military installations located in 
high-cost areas would not be of the type Congress had anticipated 
when it amended title VIII of the National Housing Act. 

The subcommittee wishes it to be clearly understood that in making 
a recommendation to increase the cost limitation, it is not advocating 
that the military departments indulge in an excessive and extravagant 
building program. It is confident, Siamwen: that this will not happen 


for the subcommittee found the military commanders realistic to their 
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responsibilities in this field; they bave only one objective in mind when 
they seek housing for their personnel—sufficient and adequate 
housing—to meet their obligations to the men serving in their com- 
mand. Our military personnel believe they are entitled to the same 
type of housing that they could and would be living in if engaged in 
similar civilian employment, a belief to which the subcommittee 
subscribes. It should be recalled that Congress has recognized this 
remise in enacting the provisions of section 222 of the National 

eediak Act which relates to mortgage insurance for servicemen. 
This section provides for ® maximum insured mortgage amount of 
$17,100 or 95 percent of the appraised value of a dwelling unit 
($18,000). The subcommittee does not believe any particular dollar 
limitation to be in itself a magical number. It does believe, however, 
a realistic average dollar limitation must be established in this law. 

The subcommittee has been advised that the average cost limitation 
could safely be raised to $16,500 per family unit and still be in con- 
sonance with the $90 average quarters allowance, which is sufficient 
to meet the debt service of a $16,500 mortgage. It would seem that 
such a request is a reasonable one. The military services, of course, 
would be expected to be prudent in the use of this increase. In this 
regard the subcommittee believes the military services should be 
required to adhere strictly to limitations of square foot area (net floor 
area) for family quarters contained in Public Law 626, 80th Congress. 
These limitations are: 

For enlisted men, one thousand and eighty. 

For warrant officers, flight officers, and commissioned officers of and below the 
rank of captain, one thousand two hundred and fifty. 

For majors and lieutenant colonels, one thousand four hundred. 


For colonels, one thousand six hundred and seventy. 
For general officers, two thousand one hundred. 


As a matter of fact under the present $13,500 average limitation, 
the military is restricted to house sizes considerably smaller than these 
square foot maximums. An increase in the permissible maximum to 
$16,500 would largely overcome this handicap and permit floor areas 
more in keeping with the square foot maximums listed above. 

It is suggested that these area limitations might well be increased 
10 percent at activities outside the continental United States where 
the armed services mortgage insurance program is applicable. In 
addition, it is recommen that, regardless of location, these area 
limitations be increased by 10 percent for quarters of commanding 
ee of stations, bases, or installations, based on the rank of such 
officers. 


8. Recommendation 


The subcommittee recommends to the Banking and Currency Com- 
mittee that the average cost limitation per family unit contained in 
section 803, National Housing Act, be increased from $13,500 to 
$16,500 and that the aggregate insurance authorization contained in 
this section be increased correspondingly by an amount totaling 
$303 million. 








V. OTHER RECOMMENDATIONS 
1. FHA’s insurance fees 


The subcommittee, in its review of the program, finds that the FHA 
is charging the military yg pe ae one-fourth of 1 percent annually 
for mortgage insurance. ile there appears to be no real need for 
this charge, since the Secretary of Defense guarantees the ps ent of 
these mo and there seems little likelihood that the FHA insur- 
ance fund will ever be called upon to underwrite a loan, we are in- 
formed that the FHA considers that there is some doubt as to whether 
this charge can be waived completely under the law. We understand 
tentative arrangements between A and the military departments 
will cause this matter to be reviewed within 3 years for possible reduc- 
tion of the present insurance charge to a lesser figure. The subcom- 
mittee recommends to the Banking and Currency Committee that 
consideration be — to an amendment making an insurance fee 
charge wy @, or in any event permitting the waiver of such a 
charge by the Commissioner of FHA. 


2. Housing for lower grade enlisted personnel 


The subcommittee in its investigations noted with some concern 
that the military services as of this time have not projected their 
programing to include the lower grade enlisted personnel. Presum- 
ably, this has been prompted to some extent by the fact that quarters 
or dependent allowances for the lower grade personnel is provided for 
in legislation which terminates in 1959 and is therefore temporary as 
distinguished from quarters allowances for the upper grade enlisted 
and officer personnel which is covered by permanent legislation. 
Nevertheless, it is the feeling of the subcommittee that serious con- 
sideration should be given the military services to programing 
housing for personnel of the (Bkes grades with dependents—at least 
at those installations which are remote and distant from any com- 
munity wherein adequate housing might be available. It is recom- 
mended that the departmental representatives be queried on this 

int when testimony is taken on the extension of title VIII. It is 

elieved that sufficient time will have elapsed for the departments to 


outline the scope of their proposed programs for this type personnel 
at that time. 


3. Determination of need primarily a military responsibility 

A great effort was made by the Banking and Currency Committee in 
drafting the original bill to make it clear that the establishment of 
need was to be under the ultimate control of the military departments, 
rather than the FHA Commissioner. The subcommittee recognizes 
that the mere fact that adequate housing may exist some distance from 
the base would not necessarily be a factor in considering the size and 
extent of a military housing program. For this reason the Secretary 
of Defense was given the responsibility of determining the location 
and the number of units. In the event of disagreement, the Secretary 
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was given authority to guarantee the FHA Commissioner against losses 
to the insurance funds. The subcommittee has some doubts as to 
whether the act is being administered in the way intended by the 
Banking and Currency Committee, that is, whether appropriate em- 
phasis is being placed on the military need or requirement. It has 
come to the subcommittee’s attention that a number of projects are 
being reduced from the amount certified to by the service Secretaries, 
or completely eliminated by the FHA in a somewhat arbitrary fashion. 
This has tended to force the military departments to accept the num- 
ber of units approved by FHA in order to obtain urgently needed 
housing without prolonged administrative delays. It is the feeling 
of the subcommittee that the fact that his program is essentially and 
fundamentally a military one designed to meet a most critical need 
affecting directly the security of this Nation needs reemphasis; and 
that the possible effect of such program on other FHA programs shall 
not be a controlling factor in the determination of the military re- 
quirements for housing, 


PART 4—FEDERAL NATIONAL MORTGAGE 
ASSOCIATION 


LETTER OF TRANSMITTAL 


Hovuse or REPRESENTATIVES, 
SUBCOMMITTEE ON HOUSING OF THE 
CoMMITTEE ON BANKING AND CURRENCY, 
Washington, May 9, 1956. 
Hon. Brent SPENcE, 
Chairman, House Committee on Banking and Currency, 
Washington, D. C. 

Dear Mr. CuatrMan: I have the honor and privilege, as chair- 
man of the Subcommittee on Housing, to submit the fourth of a series 
of reports of the subcommittee on Government-assisted housing pro- 
grams. The report is concerned with the problem of the Government’s 
role in supporting the private secondary market for VA-guaranteed 
and FHA-insured loans. 

I wish to extend my personal thanks to my colleagues, Hon. Hugh 
J. Addonizio, Hon. William A. Barrett, Hon. Barratt O’Hara, Hon. 
Thomas L. Ashley, Hon. Ralph A. Gamble, Hon. Henry O. Talle, 
Hon. Gordon L. McDonough, and Hon. William B. Widnall, for their 
active interest and contribution to this report. 

Sincerely yours, 

Apert Ratrns, 
Chairman, Subcommittee on Housing. 
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FEDERAL NATIONAL MORTGAGE ASSOCIATION 


1. INTRODUCTION 


This is the fourth report of the Subcommittee on Housing of the 
Committee on Banking and Currency, pursuant to House Resolution 
203, which authorized full and complete studies and investigations of 
virtually all phases of Government-assisted housing programs. The 
members of the subcommittee are: Hon. Albert inion chairman; 
Hon. Hugh J. Addonizio, Hon. William A. Barrett, Hon. Barratt 
O’Hara, Hon. Thomas L. Ashley, Hon. Ralph A. Gamble, Hon. 
Henry O. Talle, Hon. Gordon L. McDonough, and Hon. William B. 
Widnall. 

Our earlier reports, based on extensive hearings in New York, 
Philadelphia, Los Angeles, and Chicago, as well as visits to military 
installations, covered a number of important housing problems and 
programs. The first report dealt with slum clearance and urban 
renewal; the second report was concerned with the problem of mortgage 
credit and also with the cooperative and rental housing programs of 
the Federal Housing Administration; the third report was devoted to 
yor military housing program under title VIII of the National Housing 
Act. 

This, our fourth report, will be concerned with the question of 
Government support in the second ri Fe market, with primary 
attention given to the operations of the Federal National Mortgage 
Association. The report is in a measure based upon a 2-day 
hearing conducted in February in Washington which was concerned 
exclusively with the activities of the Federal National ean ger 
Association. In that hearing, the subcommittee had the benefit of 
expert testimony from Government spokesmen, from lender repre- 
sentatives, and from representatives of other organizations concerned 
with the secondary market support problem. The report is also 
based in part upon staff studies and upon pertinent material developed 
in the subcommittee’s previous hearings. 

In our second report dealing with mortgage credit, we discussed 
thoroughly the question of mortgage discounts, the question of credit 
curbs, the question of ‘‘mortgage warehousing,” and made certain 
recommendations on all three of these subjects. As our report indi- 
cated, we had heard considerable testimony, particularly on the west 
coast, which dramatized the lack of mo e capital at reasonable 
ak in many areas of the country. We learned that in many areas 

uilders were unable to obtain GI and FHA financing except at an 
excessive discount. Indeed, we learned that builders were unable in 
some cases, to obtain forward commitments for mortgage financing 
at all, although such instances were fortunately rare. 

Since the operations of the Federal National Mortgage Association 
are designed to provide a measure of liquidity to the private secondary 

market for VA-guaranteed and FHA-insured loans, and since 


0 
FNMA is supposed to furnish some measure of relief when the private 
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secondary market fails to supply sufficient funds at a reasonable price, 
the subcommittee decided that it would be well to reexamine the 
structure, functions, and operations of FNMA to determine whether 
it is in fact operating as an effective supplemental secondary mor 
market, and, if not, to determine what improvements or corrections 
might be necessary to assure the effectiveness of FNMA’s support role 
in the private mortgage market. 


2. THE NATURE OF THE PROBLEM 


In our Washington hearing much of the testimony seemed to fall 
into two main camps, although there were, to be sure, gradations of 
opinion in between. One group, comprised largely of the institutional 
lender groups, took the position that it would be unwise to make any 
liberalizing changes which would further expand FNMA’s support 
role. This group apparently believes that the existing sources of 
mortgage capital are adequate and that no further buttressing support 
on the part of the Government is necessary. At the other end of the 
spectrum, other groups, such as the National Association of Home 

uilders, the National Association of Real Estate Boards, and the 
National Housing Conference, take the position that there are de- 
ficiencies in the existing sources of mortgage credit and that these 
deficiencies would be greatly minimized by revamping and substan- 
tially altering the nature and scope of FNMA’s support operations. 
The subcommittee emphatically rejects the “standpattism” school 
which believes that all is well in the mortgage world, and that no 
revisions in FNMA’s operation are necessary and that no new legis- 
lative programs are needed. The subcommittee agrees that in some 
parts of the country, notably in the northeastern centers of capital 
concentration, GI and FHA financing is readily available at a price 
very close to par. But, unhappily, the same situation does not prevail 
4 most other areas of the country, particularly the South and Far 

est. 

The subcommittee is frankly concerned over the shortage of FHA 
and GI financing in many of these areas. We are deeply disturbed by 
the excessive discounts, particularly on GI loans, which we found to be 
a vexing problem in many of these areas. The evils of excessive dis- 
counts and their burden upon the home builder and the home buyer 
were discussed thoroughly in our early report on mortgage credit. 
We cannot share the complacency of those who would do nothing to 
attempt to correct the inequities inherent in the present — 
capital distribution pattern in which some few areas enjoy an abund- 
ance of mortgage capital in contrast to the distressing shortage of 
such financing in many other areas. 

Very recent events in the sage market have greatly increased the 
subcommittee’s concern over this problem. During the winter 
months some easing in the mortgage market situation had gradually 
become evident, although, to be sure, the improvement shown was 
only moderate. Discounts remained heavy and money remained 
tight but fractional advances in the price of GI and FHA mortgages 
were reported. 

But toward the end of March 1956, the money market situation 
— to change drastically with serious portent for the housing 
industry. Because of the tremendous capital demands to finance 
plant and equipment expenditures and inventory accumulation, the 
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pressure upon investment funds intensified greatly in the spring. In 
addition, the monetary authorities again raised the Federal Reserve 
rediscount rate in early April. The rate was increased from 2% 
— to 2% percent by most Federal Reserve banks and to 3 percent 

y the Minneapolis and San Francisco banks. As a result of these 
developments, bond prices dropped sharply to the lowest level since 
1953 and interest rates and yields rose accordingly throughout the 
money market. The rate on 91-day bills rose to the highest point 
since the bank holiday of 1933. 

The interrelationship between the yields on Government bonds and 
the relative investment attraction of Government-underwritten mort- 
gages has been dwelt upon at length in our second report on mortgage 
credit. It is clear that with the Victory bonds of December 1967-72 
recently yielding as much as 3.07, the relative investment appeal of 
4%-percent Government-insured loans is materially reduced. 

The subcommittee does not believe that it is properly in i:s province 
to comment on the wisdom or lack of wisdom of the Fedeial Reserve 
Board’s latest action in increasing the rediscount rate for the fourth 
time since April of last year. But, whether or not the rediscount rate 
increase was a wise policy decision, its repercussions upon the housing 
industry can only be unfavorable. Coming as it did in a mortgage 
market situation already plagued by abusive and excessive discounts 
and by shortages of funds in many areas, the action could very well 
have the most harmful consequences. The subcommittee fears that 
the combination of a rising interest rate structure and a restrictive 
monetary policy will act to curtail further the flow of funds into 
mortgage investment. Any further restrictions in the available 
supply of mortgage capital can only act to widen further t ie discounts 
on Government-underwritten loans and to exacerbate further the 
waite age gt eve shortages facing builders and home buyers in many 
areas of the country. 

The subcommittee is apprehensive over the consequences of a 
further tightening of the mortgage money market upon the rate of 
housing construction. The annual rate of housing ster s has already 
dropped far below the rate of a year ago. In March the seasonally 
adjusted rate fell below 1.2 million units, reaching a 2-year low of 
1,140,000 on a seasonally adjusted annual basis. This current low 
seg contrasts sharply with the 1.4 million rate experienced in the 

t half of 1955. The pickup in housing starts and in VA appraisal 
requests has failed to rise to the degree normally expec.ed in the spring 
of the year. We are fearful that the rate of hovsing construction 
wey fall still further in the face of worsened conditioi s in the money 
market. 

Despite all of the pessimistic factors in the present situation, 
the administration’s top housing official continues to predict a total of 
1.3 million housing starts in 1956. Frankly, in view of the facts the 
subcommittee believes that such optimism is completely unfounded 
and unwarranted. Since housing starts in the first quarter of the year 
were at a seasonably adjusted annual rate of slightly below 1.2 million 
units, the seasonally adjusted annual rate of housing starts would have 
to rise sharply in the latter part of the year to an annual rate of 1.4 


market conditions and oth 


million dwelling units or sy Se In light of the worsened money 
er factors 
improbab'e, 


such a development seems highly 
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8. THE NEED FOR GOVERNMENTAL ACTION 





In short, the subcommittee cannot share the complacency of those 
who counsel no action, and ar corns believes that steps must be 
taken now to ameliorate the abusive discount situation and to help 
provide the housing industry with adequate mortgage funds at a 
reasonable price. 

The subcommittee believes that these objectives can be partly 
achieved by making some SE peti gt A and liberalizing changes in 
the operations of the Federal National Mortgage Association. At the 
same time, the subcommittee is not prepared at this time to endorse 
a complete revamping of the concept and structure of FNMA’s 
secondary market operation. We were greatly impressed by pro- 
posals of this kind made by the National Association of Home Builders 
and by the National Association of Real Estate Boards. Both pro- 
posals reflect serious thinking and hard work and contain a number of 
meritorious suggestions. But the subcommittee believes that further 
study and deliberation would be required before any basi¢ innovation 
and alteration in FNMA’s ecccntaey market operation would be 
justii.ed. The subcommittee is not prepared at this time to pass 
upon the merits of these proposals. Despite certain deficiencies in 
legislation and faults in administration, FNMA has been rendering 
considerable support to the private secondary market in recent 
months, and the subcommittee feels that that support can be made 
more effective—at least as a temporary palliative—by a series of 
individual corrective amendments without having to revamp com- 
acnaged FNMA’s structure. Furthermore, as will be developed in a 
ater section of this report, the subcommittee believes that in addition 
to liberalizing FNMA, additional new legislative programs are needed 
to supply the necessary relief to the present distressed mortgage and 
home finance industry. 


4. FNMA PURCHASE PRICES 


Several proposals have been made to give FNMA more flexibility in 
establishing the price which it pays for FHA-insured and VA-guaran- 
teed mortgages. Under the law FNMA is required to set its prices 
“at the market price for the particular class of mortgages involved.” 
Pursuant to this requirement FNMA has set price schedules for FHA 
and GI loans which vary by geographic area and which vary also 
depending upon the maturity of the loan and amount of down- 

ayment. Prices range from 95 (for a no downpayment 30-year 
oan in some areas of the South and West) to 99% for a loan in the 
Northeast which carries a term of no longer than 25 years and involves 
a downpayment of 10 percent or more. The average price paid for 
the country as a whole through the end of 1955 was 97. 

Following the reconstitution of the new secondary market in the 
Housing Act of 1954, FNMA announced its price schedules in Novem- 
ber of that year. However, for months there was virtually no sales 
activity to FNMA. It was not until the private ‘market really 
tightened in the late spring and midyear of 1955 that a pickup in sales 
activity to FNMA became noticeable. The explanation, at least in 
part; is that FNMA’s prices were in point of fact below the market 
averages then gettean, a substantial number of areas. Since the 
law specifically directs FNMA to set its prices at market, only two 
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possible conclusions can be drawn. Either FNMA deliberately set 
its Tre too low, thereby ignoring the expressed will of Congress, or 
FN MA’s knowledge of market conditions was extremely poor. 

In any case, whether the unrealistic nature of the price schedule 
was deliberate or whether it was due to faulty knowledge and mistaken 
judgment, the passage of time and changing conditions in the mortgage 
money market gradually operated to ac FNMA’s price schedules 
more in consonance with market prices. ith the tightening market, 
the price of FHA and GI loans fell steadily during 1955, bringing 
FNMA prices more and more in line with the market in many areas. 
As a result, FNMA secondary market purchases rose sharply in the 
latter half of 1955. Thus, whereas FNMA had approved for purchase 
less than 2,000 loans in the 8-month period November 1954 through 
June 1955, approvals totaled 3,200 loans in the third quarter of 1955 
and jumped to over 7,000 loans in the fourth quarter of 1955 and to 
over 7,600 in the first quarter of 1956. 

Actually, if the FNMA price schedule had been correctly set orig- 
inally, FNMA would probably have been justified in reducing its 
prices in the latter part of 1955 with the private market deteriorat- 
ing further. But, as pointed out, the change in market conditions 
corrected FNMA’s original error and there was apparently no senti- 
ment in Government circles to commit the same error twice, particu- 
larly when the emphasis was gradually shifting from a deflationary 

licy in housing to a policy calculated to prevent housing construction 

m declining too far. 

Those who advocate changing the language of the law to give 
FNMA more flexibility in its pricing policy seem to feel that FNMA 
should lead rather than follow the market. Presumably if FNMA, 
instead of merely attempting to follow the market, should actually 
attempt to lead it somewhat, it would avoid exercising a depressant 
effect on mortgage prices. Obviously, should FNMA lead the mar- 
ket too far, an undesirable volume of sales to FNMA would probably 
occur. So presumably the advocates of cha in language would 
want the language drafted to indicate that FNMA should lead the 
market by a very narrow margin. However, the subcommittee 
doubts the necessity for any change in the law as long as FNMA 
officials follow the present law and set prices at the market. In the 
subcommittee’s opinion the strong objections to FN MA’s pricing pol- 
icy arose in large measure during the period when FNMA’s prices 
were unrealistically below the market. Now that FNMA’s prices 
have been made more realistic by market changes, the subcommittee 
believes that much of the basis for objection has been removed. 

Recommendation No. 1.—The subcommittee recommends no change 
in the present | age a FNMA’s pricing pattern; but at the 
same time urges that FNMA officials avoid mistakes of the past and 
maintain a continuous scrutiny of its pricing policy to assure that 
FNM 4 prices are in fact generally in line with the market prevailing 
in different areas. 


5. THE STOCK PURCHASE REQUIREMENT 


The present law requires that each mortgage seller buy stock in an 
amount “not less than 3 percent of the unpaid principal amount” of the 


mortgage, and FNMA by regulation is required a 3 percent stock in- 
vestment. Testimony received by the pt 


mmittee on this subject 
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was mixed. One group, comprised generally of the institutional 
lenders, opposed any further liberalization in the minimum stock pur- 
chase requirement. Others complained that the 3 percent requirement 
taken in conjunction with the below par prices paid by FNMA, as well 
as the purchase fee of one-half of 1 percent or 1 percent, imposes too 
great a burden upon the usersof FNMA. The subcommittee 1s in sym- 
pathy with those who believe the 3 percent stock purchase require- 
ment is too onerous. Since, in the usual case, a lender who is forced 
to resort to FNMA is in a distressed position because of his inability 
to find an outlet for his mortgages in the private secondary market, the 
subcommittee believes that the economic sacrifice imposed upon the 
seller should be minimized to the greatest possible extent. 

Recommendation No. 2.—The subcommittee recommends to the 
Banking and Currency Committee that the law be amended to reduce 
the stock purchase requirement to no more than 2 percent. It does 
not recommend adoption of the language in the administration bill 
which would set the stock purchase requirement “at or above 1 per- 
cent, on the basis of conditions in the housing market and in the 
economy generally.’”’ Presumably if such a legislative change were 
placed in effect, FNMA officials would reduce the 3 percent factor 
to 2 percent. However, that is only a presumption and past experi- 
ence has raised doubts as to whether such wide discretionary latitude 
suould be given to FNMA officials. The shaping of FNMA policy 
is undoubteuty influenced to a great extent by other agencies in the 
Government, for example, the Budget Bureau and the Treasury. 
Thus, while FNMA officials might want to reduce the stock purchase 
requirements, it is quite conceivable that they could and would be 
overruled by other officials whose interests in housing are decidedly 
secondary. 

6. ADVANCE COMMITMENTS 


In our second report on mortgage credit the subcommittee tenta- 
tively suggested the possibility of authorizing FNMA to make advance 
commitments. We by no means have in mind a resumption of a 
large-scale purchase program by FNMA. The suggestion contem- 
plated a standby commitment arrangement under which FNMA 
would issue advance commitments to builders and mortgage com- 
panies who find it difficult to obtain such commitments in the private 
market. To quote from our earlier report: 

To guard agairst any wholesale dumping of loans into FNMA’s portfolio, the 
commitments would te ssued at a ;rice several peints below market. Ideally 


conceived, such an srrange nent could furnish an immediate prop in the home- 
financing process without the actual use of any appreciable amount of Federal 


funds, 

In this connection, it should be pointed out that in January FNMA 
put into effect a new “repurchase option” procedure applicable to 
its secondary market operation. In effect, it enables a seller who is 
willing to put up an additional 1 percent purchase option fee, in addi- 
tion to the stock purchase subscription, to have the right to repurchase 
the mortgage at the same price over a 9-month period. This new 
procedure may help free some mortgage funds, and a number of 
sellers may be willing to gamble an edditional 1 percent fee in the 
hope that the market will improve so that they could buy the mort- 


e back, sell it at a higher price, and recou t of the losses en- 
failed in the original sale to FNMA. geo 
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But since the secondary market facilities of FNMA are available 
only to completed mortgages ready for delivery, FNMA’s new re- 
purchase option arrangement will still not offer direct commitment 
support which would help builders obtain construction financing in 
periods of credit stringency. 

In our earlier report the subcommittee contemplated tentatively 
setting up the advance commitment authority under FNMA’s special 
assistance program. Under present law FNMA does not have ad- 
vance commitment authority under the special assistance program 
but only for certain selected categories of mortgages deemed to merit 
special support. However, to introduce a general authority for ad- 
vance commitments in the special assistance program would require 
the authorization of additional funds since PNMA’s special assist- 
ance program utilizes Federal funds entirely, and the subcommittee 
therefore believes it preferable to authorize the advance commitment 
feature in FNMA’s regular secondary market operation which uses 
private funds raised through the sale of corporate debentures. 

Although there was considerable opposition expressed at the Wash- 
ington hearing with respect to authorizing advance commitments, the 
subcommittee was gratified to note that the National Housing Con- 
ference, the National Association of Home Builders, and the National 
Association of Real Estate Boards all support the idea. 

Recommendation No. 3.—In view of the very tight mortgage money 
situation which has been aggravated still further by recent develop- 
ments in the money market, the subcommittee is convinced as to the 
necessity of supplying additional production credit supports to home 
buyers and builders in the many areas where funds for GI and FHA 
loans are virtually unobtainable except at prohibitive discounts. It 
therefore recommends to the Banking and Currency Committee that 
legislation be enacted authorizing FNMA to make advance commit- 
ments under its secondary market operation. We recommend that 
the enabling language be drafted to indicate that such commitments 
should be issued at a price high enough to provide production support 
to builders and yet sufficiently below the prices offered by the Associa- 
tion for immediate purchase to discourage excessive sales to FNMA 
pursuant to advance commitments. The subcommittee contemplates 
that users of the advance commitment feature would not be required 
to buy FNMA stock unless the loans were actually delivered, and that 
users would pay a reasonable commitment fee for the privilege of 
earmarking FNMA funds and to cover FNMA operating costs. 


7. THE REDISCOUNT OR LENDING PROPOSAL 


The subcommittee has noted with interest the proposal advanced 
that FNMA’s operation be broadened to incorporate a rediscount 
facility for FHA-insured and VA-guaranteed loans. Under the pro- 
posal a lender could pledge or hypothecate a loan and borrow a certain 
percentage of the a principal amount, with the loan to be repaid 


over a short-term period of approximately 6 to 9 months. Sponsors 
of such proposal indicate that the creation of such a new facility in 
FNMA would be of great benefit to builders and mor lenders in 
areas where such financing is not normally obtainable through com- 
mercial banking channels. 

On the other hand, the subcommittee recognizes that to a very 
considerable degree the creation within FNMA of a rediscount facility 
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would place that agency in competition with a type of operation which 
has historically been performed by the commercial banking system. 
We might og out, however, that the repurchase option recently put 
into effect by FNMA, which was discussed in the preceding section of 
this report, in effect enables a lender to obtain short-term credit when 
nece by selling a loan to FNMA and then buying it back at the 
end of the 9-month period. 

The subcommittee is sympathetic with the objectives sought by 
the sponsors of this peo ge and we believe they are to be commended 
for the thinking and hard work which has obviously been devoted to 
its preparation. It may well be that the authorization of the redis- 
count facility within FNMA could provide a useful supplemental 
credit mechanism to the home-financing process in many areas of the 
country. The subcommittee believes, however, that it should devote 
further study to the proposal before making any concrete recom- 
mendations. 


8. MAXIMUM MORTGAGE LIMIT 


Several witnesses, includi Government spokesmen and the 
representative of the National Association of Real Estate Boards, 
favored repeal of the present $15,000 purchasing limitation on the 
original principal amount of a mortgage that the Association may 
buy. Presumably the advocates of such action believe that this would 
give support to housing in higher cost areas and to dwellings of three 
or more bedrooms, as well as enabling FNMA to acquire a more 
diversified portfolio. However, the subcommittee strongly believes 
that F NMA’s activities should be oriented toward the mepet of 
homes priced to suit the needs of the great bulk of American families 
concentrated in the middle and lower income ranges. It is a question 
of priorities and the subcommittee believes that the highest priority 
should go to homes in the middle and lower price brackets, and that 
FNMA’s activities should not be diluted and weakened by channeling 
a measure of its support to the higher income families less in need of 
assistance. 

The subcommittee does realize, however, the special high cost 
problem which exists in Alaska, Guam, and Hawaii, and is in sym- 

athy with the proposal to exempt FHA-insured and VA anteed 


oans in these Territories from the $15,000 limitation. e are also 
aware that a special problem may come to exist with respect to title 
VIII military ag loans. 

Recommendation No 


. 4.—The subcommittee recommends no —. 
in the present $15,000 ceiling except (a) that it be waived for FHA 
and GI loans in Alaska, Guam, and Hawaii, and (6) that it be waived 
for title VIII loans in the event the subcommittee’s previous recom- 
mendation to increase the per dwelling average above the present. 
$13,500 level is adopted. 


9. SPECIAL ASSISTANCE PROGRAM 


(a) Prices paid for special assistance mortgages 

In our previous report on mortgage credit the subcommittee ex- 
pressed di t with FNMA’s policy of buying special assistance 
mortgages only at a substantial discount. 

se = ame pemmgens og 79 mapa : (1) As a 
means of retarding or stopping a decline in mortgage and home- 
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building activities “which threatens materially the stability of a 
high-level national economy,’’ and (2) to provide special assistance 
for selected types of home mortgages for segments of the population 
unable to obtain adequate housing under established home-financing 
programs. As for the price to be paid for special assistance mortgages, 
the law states that the price to be paid “shall be established from time 
to time by the Association.” 

Notwithstanding the objectives of the special assistance program, 
FNMA officials decreed a 2-percent discount or a price of 98 for 
special assistance mortgages; e. g., section 213 cooperative mortgages, 
and section 221 mortgages for relocation housing for persons living 
in urban renewal areas. (Because of their unique characteristics 
a price of 994 has been set for title VIII military housing loans.) 

Since FNMA also charges a 1 percent commitment fee plus a mini- 
mum of one-half of 1 percent purchase fee, this means that a section 
213 sponsor or a section 221 sponsor had to pay 3% points just to ob- 
tain FNMA financing, and in the final analysis it is the purchaser 
who pays the toll. 

Testimony of the FNMA hearing and further reflection on the 
part of the subcommittee has served to confirm our view that FNMA’s 
policy of paying below par prices for special assistance mortgages is 
unjustifiable. These idecak altlatanes programs are in many cases 
fledgling programs greatly in need of fare, donation’ to put them on 
their feet. The subcommittee believes that this consideration should 
be paramount in FNMA’s policy and that these especially deserving 
programs should be accorded the most favorable treatment possible. 

Apparently the subcommittee’s earlier recommendations have had 
a salutary effect upon the thinking of the FNMA officials. The sub- 
committee is gratified to note that FNMA finally revised its policy 
and, effective April 21, 1956, increased the price it would pay for 
special assistance mortgages from 98 to 99. this will help somewhat 
to relieve the financing burden upon special assistance mortgages and 
is a step in the right direction. 

Recommendation No. 5.—In order to give the greatest possible 
support to special assistance mortgages which the Congress has 
expressly endorsed as deserving special treatment, and in order to give 
all possible encouragement to special assistance programs such as the 
urban renewal programs under sections 220 and 221, which clearly 
need the greatest kind of encouragement to get them under way, the 
subcommittee recommends that legislation be enacted directing 
FNMA to pay par for special assistance mortgages. In making our 
recommendation, we wish to stress that this need not necessarily 
be regarded as a permanent policy, and therefore qualify our recom- 
mendation by suggesting that the requirement of a par price be 
instituted on a limited time basis; for example, for a 1-year period. 


(b) Additional special assistance funds 


Under present law the President is authorized to use $200 million 
for commitment and purchase of special assistance mortgages and, in 
addition, can use $100 million more for the purchase of 20 percent 
participations in special assistance mortgages. Under this authority 
a large proportion of the funds have been earmarked for special 
assistance programs: $160 million of the $200 million for home mort- 
gages and $50 million of the $100 million for the purchase of a partial 
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participation in mortgages. If several of the special assistance pro- 
— particularly the urban renewal insurance programs, finally 

egin, as everyone hopes, to swing into high gear, additional authority 
may well be needed by the President to give adequate financing sup- 
ag through the FNMA special assistance program. It should also 

e borne in mind that in addition to providing special assistance to 
selected housing programs, FNMA’s special assistance program under 
the law is supposed to provide a vehicle for softening a decline in 
mortgage lending and home building activities which might threater 
undesirable economic consequences. 

Recommendation No. 6.—The subcommittee recommends that the 
present $200 million authority to purchase whole mortgages be 
increased to $400 million. We are making no recommendation with 
respect to funds for the purchase of mortgage participations because 
there seems to be little interest in this type of financing arrangement. 
The subcommittee is aware, of course, that even with the $200 million 
increase, FNMA’s available funds would no doubt prove hopelessly 
inadequate in any attempt to combat any serious threat of recession 
in the home building industry. But the additional authorization of 
$200 million should help provide sufficient funds so that FNMA can 
render the necessary support to the special housing programs meriting 
eligibility under the special assistance program. 


(c) Special assistance for low-cost housing 


In our extensive hearings, studies, and investigations, the sub- 
committee has constantly been reminded of the fundamental problem 
which is inevitably encountered when housing problems are con- 


sidered. We refer, of course, to the difficulty of building housing at 
costs and prices which families in the lower income brackets can afford. 
No one has found as yet any completely satisfactory solution to this 
fundamental problem. However, whenever an opportunity occurs to 
do something toward achieving this SS objective, the subcommittee 


believes that forthright action should be taken. We believe that there 
is one program within title II of the FHA which offers considerable 
promise in this direction. Section 203 (i) of the National Housing 
Act is designed to encourage the construction of low-cost homes in 
outlying and rural areas. e housing must meet minimum adequate 
standards, but the standards are not quite as rigorous as those pre- 
scribed for housing in urban centers. Since the maximum permissible 
mortgage is $6,750, section 203 (i) contemplates housing in the price 
range of $6,000 to $7,000. 

It is encouraging to note that there has been some activity among 
builders and lenders in section 203 (i) housing. But so far such 
activity has been of moderate proportions, and the subcommittee be- 
lieves that it would be extremely desirable to stimulate a much 
greater volume of such construction. We are particularly hopeful 
that section 203 (i) could supply at least a partial answer to the unmet 
housing need of the lower income families, particularly for retirement 
housing for elderly families and for lower income families among 
minority groups. 

While it is true that there has been some lender activity in making 
section 203 (i) loans, it is a well-known fact in the mortgage business 
that many lenders do not look with favor upon loans which fall below 
approximately $8,000 in original principal amount. Larger loans cost 
no more to originate or service and of course return more income. 
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This disinclination to invest in smaller loans apparently applies to 
section 203 (i) loans despite the fact that in practical effect section 203 
(i) mortgages carry a 5 percent interest rate, since in addition to the 
basic 4% percent permissible interest rate, the lender is authorized to 
charge the borrower an additional annual one-half of 1 percent 
service charge. 

Recommendation No. 7.—In order to give every possible encourage- 
ment to this type of housing which offers considerable promise in 
meeting the housing needs of lower income families, elderly families, 
and families of minority groups, the subcommittee recommends the 
enactment of legislation to set up a $50 million revolving fund under 
ee special assistance program to support FHA-insured section 203 (i) 
oans. 


(d) The revolving fund for section 213 mortgages 


In a previous report we alluded to the surprising problem the sub- 
committee discovered in connection with the limitation on FNMA 
commitments to $5 million in any one State. Although the $50 
million overall fund is revolving—i. e., so that additional advance 
commitments can be issued so long as the outstanding total does not 
exceed $50 million—FN MA has taken the position that under the law 
the $5 million suballocation to any one State is not revolving. Assum- 
ing that FNMA’s interpretation of the law and the legislative history 
is correct—although, frankly, the subcommittee believes that FNMA 
could have ruled differently—it is clear to the subcommittee that the 
Congress intended both the overall total and the States’ suballocation 
to revolve. 

Recommendation No. 8.—The subcommittee therefore recommends 
legislation which will make it crystal clear that the $5 million per 
State suballocation maximum is to be a revolving fund, exactly similar 
to the overall revolving fund countrywide. 


10. THE NEED FOR ADDITIONAL SECONDARY MARKET SUPPORT 


The subcommittee believes that the foregoing improvements to 
FNMA’s operation should help greatly to increase the effectiveness of 
FNMA’s support to the private mortgage market. But at the same 
time the subcommittee is so greatly concerned over the vexing mort- 
gage capital shortages and the undesirable aspects of abusive and 
excessive discounts, and over the possible recessionary effects of 
mortgage money shortages upon housing construction, that we 
strongly believe some additional form of government support is 
vitally needed. 

The subcommittee is hopeful that the long-term solution to the 
mortgage money problem can be achieved through a gradual participa- 
tion in mortgage investment by the great pools of capital now accu- 
mulated in pension and trust funds. We are encouraged over recent 
developments which indicate that some progress is beginning to be 
made along this line. The subcommittee is convinced that pension 
and trust funds have a tremendous potential support role in the 
housing finance field and definitely plans to hold hearings this year on 
the subject so that we can make recommendations to the Banking and 
Currency Committee on the problems which must be solved before 
large-scale participation in mortgage investment by pension funds can 
become a reality. 
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The widespread participation of pension funds is a hoped for future 
event, however, and offers no solution to the critical and pressing 
problems facing the home building and home finance industry in the 
immediate present. In addition to a more effective FNMA which we 
believe our recommended changes will achieve, the subcommittee is 
convinced that a new program is needed to supply immediate relief, 
particularly to those areas hardest hit by the lack of availability of 
mortgage hasie. On several griver occasions the proposal has been 
advanced to use a portion of the reserves of the veterans’ national 
service life insurance fund for investment in GI loans. The sub- 
committee has given this proposal careful study and attention and 
believes that, with proper safeguards, the use of a portion of NSLI 
funds can provide immediate and direct relief to prospective veteran 
homeowners, and, as a consequence, to the home building and home 
financing industry. Such a new program could well serve as a pilot 
project to encourage the participation of private pension funds in 
guaranteed and insured mortgages. 

Recommendation No. 9.—The subcommittee therefore recommends 
that legislation be enacted which would authorize the investment of 
up to 10 percent of the NSLI reserves in VA-guaranteed loans. Since 
the NSLI reserves now total approximately $5% billion, this would 
provide more than $500 million for the purchase of GI loans. The 
subcommittee recommends that the new program, since it is experi- 
mental and untried, be authorized for a 1-year period only. It further 
recommends that the legislation require that the funds be used for the 
purchase of GI loans only in those areas where discounts are heaviest. 
Channeling the $500 million to the areas in greatest need is clearly 
desirable and would also maximize the supporting effect of the approx- 
imately $500 million provided. It also recommends that the legis- 
lation provide a safeguard which will guarantee the fund against any 
loss. This could be done, for example, by requiring that any loan 
acquired by the fund which defaults be -atiniten or purchased by the 
Administrator of Veterans’ Affairs. Thus, the safety of the NSLI 
fund would be ironclad and moreover lower premiums or higher 
dividends would be made possible by the increased earnings which 
would inure to the fund. The subcommittee further recommends 
that the authority to invest NSLI funds in GI loans be vested in the 
Secretary of the Treasury and that the services of FNMA be used by 


the Secretary to carry out the purchasing and servicing functions 
involved. 


11. PROPOSAL FOR A NEW MORTGAGE PURCHASE PROGRAM BY NONPROFIT 
ORGANIZATIONS 


Several witnesses arguing that FNMA support activities cannot 
reach a large area of the housing needs of lower income families, 
roposed an entirely new program designed to provide long-term, 
lnindicanh loans to cooperatives and nonprofit corporations. The 
program would call for the establishment of a nonprofit mortgage 
corporation to which the Federal Government would make an initial 
capital stock contribution. It would contemplate that the stock 
would be gradually retired from the P apescims of the sale of stock to 
borrowing cooperatives and nonprofit corporations. The proposal 
would call for the guaranty by the Federal Government of the bonds 
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which corporations would be authorized ‘to issue. Because of this 
guaranty feature the interest rate could be kept at a low level. This, 
coupled with the proposal to permit loans of 40 years maturity, 
would greatly reduce the monthly carrying charges and would therefore 
greatly lower housing costs to the consumer. 

The subcommittee recognizes, of course, that this proposal envisages 
a yor coed new sphere of housing activity by the Government and 
as such is not precisely pertinent to the subject of this report. Because 


the proposal calls for an entirely new program with many novel and 
untried features, the subcommittee plans to give further study to the 
proposal before making any recommendation. 
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House oF REPRESENTATIVES, 
SUBCOMMITTEE ON HOUSING OF THE 
ComMMITTEER ON BANKING AND CURRENCY, 
Washington, D. C., May 22, 1956. 
Hon. Brent SPENCE, 
Chairman, House Committee on Banking and Currency, 
Washington, D. C. 
Dear Mr. CHarrMan: It is my honor and privilege as chairman of 
the Subcommittee on Housing, to submit herewith our report on the 
eneral problem of rehabilitation and home improvement financing. 
his is the fifth of a series of reports of the subcommittee on Govern- 
ment-assisted housing programs. 

I would like to express my appreciation and thanks to my colleagues, 
Hon. Hugh J. Addonizio, Hon. William A. Barrett, Hon. Barratt 
O’Hara, Hon. Thomas L. Ashley, Hon. Ralph A. Gamble, Hon. 
Henry O. Talle,; Hon. Gordon L. McDonough, and Hon. William B. 
Widnall, for their active interest and contribution to this report. 

Sincerely yours, 
ALBERT Rains, 
Chairman, Subcommittee on Housing. 
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HOME IMPROVEMENT FINANCING 


1. InrTRODUCTION 


This is our fifth report pursuant to House Resolution 203 authoriz- 
ing full and complete studies and investigations of problems in the 
field of housing. The members of the subcommittee are Hon. Albert 
Rains (chairman), Hon. Hugh J. Addonizio, Hon. William A. Barrett, 
Hon. Barrett O’Hara, Hon. Thomas L. Ashley, Hon. Ralph A. Gam- 
ble, Hon. Henry O. Talle, Hon. Gordon L. Telicmnth. cad Hon. 
William B. Widnall. 

Our four earlier reports gave thorough treatment to many important 
problems which have arisen in connection with Government-assisted 

rograms. ‘These reports were based upon extensive hearings in New 

ork, Philadelphia, Los Angeles, Chicago, Cleveland, Birmingham, 
and Washington. In addition, military housing problems were also 
studied at first hand by a number of visits to military installations. 
Many of the critical problems of slum clearance and urban renewal 
were covered in our first report; our second report dealt with the 
problems of mortgage credit and also covered the cooperative and 
rental housing programs of the -Federal Housing Administration. 
The military-housing program under title VIII of the National 
Housing Act was the subject of our third report. Report No. 4 was 
devoted to the question of Government support in the secondary 
mortgage market, with primary attention focused on the structure 
and functions of the Federal National Mortgage Association. 

This, the fifth in our series of reports, is concerned with the general 
problem of finding adequate methods of financing home improvements 
and residential rehabilitation. In our earlier hearing and report on 
slum clearance and urban renewal, the subcommittee’s attention was 
directed largely to the demolition and new construction phase of slum 
clearance and urban renewal. The subcommittee was aware of course 
that demolition and new construction is only one part of the overall 
urban renewal program, and had no intention of slighting or minimiz- 
ing the importance of the rehabilitation aspects of urban renewal. 
The subcommittee recognized that further study and hearings devoted 
exclusively to the subject would be necessary before it could make 
informed recommendations. 

This report is based primarily upon a 2-day hearing held in Wash- 
ington in April, which was concerned solely with the question of 
rehabilitation and home-improvement financing. As a result of the 
hearing the subcommittee’s understanding of the problem was greatly 
furthered by the expert testimony we heard from Cipvetueant spokes- 
men, from representatives of lending institutions, and from repre- 
sentatives of other organizations interested in the home-improvement- 
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financing question. In part, the report is also based upon staff 
studies and upon testimony presented in earlier hearings of the 
subcommittee. 


2. GENERAL Scope OF THE HEARING 


Although our hearing was referred to occasionally as a hearing on 
FHA’s title I home-improvement loan-insurance program, actually it 
was much broader in scope. Since so much emphasis has been placed 
upon the vital need for home rehabilitation and improvement to arrest 
deteriorating residential neighborhoods and to prevent the growth of 
future slums and the further spread of blighted areas, the subcom- 
mittee was determined to explore all of the different programs and 
existing machinery for rehabilitation and home-improvement 
financing. The improvement and rehabilitation of existing dwellin 
units costs money. Indeed, if the potentialities of the urban renewa 
program are to achieve the reality of an effective nationwide program, 
the costs to homeowners and builder sponsors will be huge. Some 
rehabilitation and home-improvement work will be financed from 
cash savings. But it is universally agreed that huge amounts of 
borrowed funds will be necessary to do the job. From earlier hearings 
and staff studies, the subcommittee became concerned over the 
seeming inadequacy of the existing programs and machinery for 
providing the necessary financing for Sinan unprovements and rehabili- 
tation. We determined in consequence that it was high time for a 
committee of the Congress to make an extensive study of the problem 
to determine whether existing legislative aids were deficient and if so, 
what improvements could be made to give additional force and 
impetus to the urban renewal program. 

eeping in mind the need to broaden the scope of the hearing to 
embrace the entire subject matter of residential rehabilitation and 
home improvement financing, the subcommittee gave attention to all 
of the existing programs which play an active or potential role in that 
field. We gave study and attention to the operations and problems 
of the title 1 home-improvement program, to the rehabilitation aspects 
of financing under FHA’s section 220 urban renewal insurance pro- 
gram, to the rehabilitation possibilities of FHA’s section 203 and 207 
programs, and to the promise and problems of the open-end mortgage 
as a rehabilitation weapon. In addition, the subcommittee elicited 
testimony on several new proposals for legislative programs designed 
to supply additional sources of mortgage credit for home improvement 
and rehabilitation, and hopefully to reach certain areas of the problem 
which are not now being solved by existing programs. 


3. FHA’s Tirite I Program 


The title I program has long been a basic part of our economy and 
has provided a workable means for home owners to obtain the neces- 
sary financing to improve their homes. The title I program has been 

articularly effective in providing the financing means for smaller 
ee repair and improvement jobs. This is borne out by the fact 
that the typical title I loan in 1955 was about $450. In very recent 
years the volume of title I loans has declined sharply from the Ses 
of 2,200,000 loans insured during 1953. The current rate is at about 
1,000,000 loans a year. No one factor can be singled out as the cause 











HOUSING INVESTIGATION 99 


for this sharp decline, but two important influences have been (1) the 
effect of the change of the 1954 act, which denied eligibility for title I 
financing for newly constructed homes until they have been occupied 
for 6 months, and (2) a discernible trend in recent years on the part 
of some lenders to make home-improvement loans on an “own plan” 
basis, i. e., without Government insurance. 


(A) MAXIMUM TERM 


One of the disadvantages of title I financing from the consumer’s 
viewpoint is the very high monthly carrying charge which results in 
part from the high interest costs, but even more so from the fact that 
under present law the maximum term is 36 months. For example, 
under present law and regulations, a $2,500 home-improvement. loan 
for a 3-year term involves a monthly carrying charge of $79.85. A 
monthly payment of such magnitude is clearly too heavy a burden 
for most American families to assume, particularly since in the usual 
case the burden would be pyramided upon the sizable mortgage 
payments and other consumer debt installments which the average 
American family must make provision for in its budget. Even a 
moderate lengthening of the term, say to 5 years, would reduce the 
monthly payment substantially. Thus, the same $2,500 loan on a 
5-year term would require a monthly payment of $51.96, or nearly $28 
a month less.' Testimony presented to the subcommittee at the hear- 
ing was overwhelmingly in favor of extending the permissible maturity 
for title I loans from 3 to 5 years. 


Recommendation No. I 


The subcommittee recommends to the House Banking and Currency 
Committee that legislation be enacted which will increase the author- 
ized term for FHA title [ loans to improve single-family residences 
from the present 3-year maximum to a maximum maturity of 5 years. 
More technically, our recommendation is to permit a maturity of 5 
years and 32 days as against the present limit of 3 years and 32 days. 


(B) MAXIMUM LOAN AMOUNT 


Under present law the maximum insurable loan for single-family 
homes under title I is $2,500. The weight of the testimony presented 
to the subcommittee was favorable to a proposal to increase that 
ceiling by at least an additional $1,000 to $3,500. The main reason 
for such a change was cited to be the great increase in the price level 
since the time the $2,500 ceiling was first adopted before World War 
II. It was pointed out to the subcommittee that a sizable home reno- 
vation job would be difficult to finance at today’s level of costs within 
the $2,500 ceiling. Indeed, there was considerable testimony to indi- 
cate that the financing of a very sizable home improvement job might 
cost considerably in excess of $3,500. 

Loans to improve multifamily residential structures (class 1 (0) 
loan) may range up to $10,000. Based on the same reasoning which 
supports an increase in single-family home improvement loans, the 
weight of the testimony favored an increase in the permissible ceiling 
for class 1 (6) multifamily housing improvement loans. 


1 In both cases a $5 discount is assumed. See sec. (c) following for a discussion of discount charges. 
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Recommendation No. 2 

In light of the testimony and to make it possible for title I to be 
used for sizable home improvements by those families who can meet 
the financial terms of title I financing, the subcommittee recommends 
that legislation be enacted to increase the permissive loan ceiling of 
title I single family home improvement loans to $3,500. It is reluctant 
to endorse legislation which would call for a ceiling in excess of $3,500 
because, as later analysis will show, the subcommittee is dubious as to 
whether title 1 can really be an effective program for large scale 
renovation jobs which would cost in excess of $3,500. If a ceiling 
higher than $3,500 were to be adopted, the attendant financial cost 
would be so excessive as to be beyond the reach of the great bulk of 
American home owners. 

Although the class 1 (b) loan feature to improve structures housing 
two or more families has apparently been little used, the subcommittee 
recommends that the present $10,000 limit be increased to $15,000 in 
the hope that the higher maximum will stimulate further rehabilitation 
and improvement activity for this type of housing. 


(C) PERMISSIBLE INTEREST CHARGES 


This subject was by far the most controversial encountered in our 
studies of the title 1 program. The subcommittee has given the 
most careful study and attention to this subject. On the one hand, 
the subcommittee is most desirous to protect the interest of the 
homeowner as much as possible by keeping to a minimum the financing 
charges which he must pay in connection with FHA title I financing. 
On the other hand, the subcommittee recognizes that the FHA 
title I program cannot succeed without the continued support and 
participation of the private lending institutions which make FHA title 
I financing possible. Some groups argue that the interest charges 
presently permitted for FHA title I loans are unconscionably high; 
that they gouge the consumer; and that they permit the lender to reap 
an unjustifiable harvest. Other groups deny the validity of this argu- 
ment, arguing that the present discount charge permitted for title I 
loans is aiready at the lowest practicable point, and that any further 
decrease in the discount which the lender is permitted to charge 
would be self-defeating, and would in effect destroy the title I program 
by forcing lenders to withdraw from the program. The subcommittee 
has considered all of the arguments on both sides of this question as 
the following analysis will show. In making our study and in arriving 
at our final recommendation, we have attempted to maintain an 
objective approach and to fashion a solution which will accomplish 
the twofold objective of protecting the consumer to the maximum 
possible extent on the one hand, and yet permitting sufficient profit 
incentive so that the economic attraction of the title I loan to the 
lender can be preserved. 

Under present law there is no specific direction to the FHA Com- 
missioner as to the amount of interest or discount which he should 
prescribe for FHA title I Joans. The law says in general terms that 
the interest charges shall be at the FHA Commissioner’s discretion. 

By regulation the permissible financing charge for class 1 (a) loans, 
which under the law cannot exceed $2,500, may not be greater than 
a discount of $5 per $100 per year. For class 1 (6) loans which under 
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the law may not exceed $10,000, the maximum permissible financing 
ch is a $4 discount, except where the class 1 (5) is $2,500 or Jess, 
in which case the lender may charge a $5 discount. For class 2 (6) 
loans for service structures on farms, a section which apparently is 
rarely if ever used, the maximum financing charge is only $3.50 dis- 
count per $100 if the loan is secured by a mortgage and carries a 
repayment period in excess of 7 years, 

A discount note is one in which the interest charge for the entire 
term of the loan is included in the face amount. Thus the borrower 
who signs a note for $100 and who receives $95, repayable in 12 equal 
monthly installments, is said to be paying at a $5 discount rate. If 
the note were repayable at the end of the vear, the rate of return would 
be approximately 5% percent per annum in terms of simple interest. 
Since, however, the loan is being retired in a series of monthly pay- 
ments, the borrower does not have the use of the full proceeds for the 
entire year. ‘To determine the rate of interest which the borrower is 
paying the average outstanding principal amount over the life of the 
oan must be considered. In the case of a l-vear loan repayable in 
equal monthly installments, the average outstanding principal amount 
is roughly one-half of the net proceeds of the loan. Therefore, the 
simple interest rate equivalent of a discount is about double the dis- 
ceunt rate. Thus the $5 maximum discount permitted by FHA is 
equivalent to a 9.58 simple interest charge. Similarly, a $4 discount 
is equivalent to a simple interest rate of about 7.6 percent. Also, the 
interest return decreases as the term lengthens. On a 3-year basis 
the return on a $5 discount loan is reduced to 9.3 percent. 

On initial scrutiny these charges appear to be somewhat high for a 
loan carrying Government insurance. For example, looked at casually 
they seem excessive compared with the 4%-percent maximum interest 
rate permitted for VA-guaranteed and FHA-insured first-mortgage 
loans. 

Upon closer analysis, however, it is not difficult to see that such a 
conclusion and such a comparison are not valid. One obvious 
difference of course is the difference in loan size. In 1955, for example, 
the average mortgage guaranteed by the Veterans’ Administration 
was $11,100. This is in marked contrast to the FHA title I home- 
improvement loan which in 1955 showed an average size of $630 and a 
median of $450. Clearly, a higher return is justifiable on loans of a 
smaller size. Among other things, the per dollar origination and 
bara. cost for a small loan are far higher than they are for a large 
oan. 

Also, it must be realized that the FHA insurance premium, which 
is paid to the FHA to build up a reserve against losses and to cover 
operating expenses, must be deducted from the return since it is paid 
to the FHA by the lender. After deducting the FHA premium, the 
interest return on a 3-year note is reduced to 8 percent. A further 
factor to be kept in mind is that the yield to the lender declines as the 
term of the note is increased. Thus, if the permissible term for FHA 
title I loans is increased as previously recommended to 5 years or 60 
months, the gross yield to the lender would be 9.05 percent before 
deducting the FHA insurance premium, and would be approximately 
7.7 after deducting the FHA insurance premium. 

There are of course additional costs to the lender which must be 
taken into account before any conclusions are drawn as to net yield. 
There are initial acquisition costs which, according to the testimony, 
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averaged about $16 for the typicalloan. In addition there are monthly 
servicing costs. Taking all of these factors into account, testimony 
before the subcommittee indicated that for the typical title I loan, i. e., 
$450 for a term of 36 months, the net return to the lender is only 
fractionally above 4-percent simple interest. 

It should also be borne in mind that the FHA title I loan is not 
completely riskless from the lender’s standpoint. Because of the 
10-percent coinsurance feature, the FHA will pay only 90 percent of 
any loss incurred through default and the lender must bear the 
remaining 10 percent. hile this is a relatively small exposure 
a it is nonetheless a possible cost factor for which the 
ender must provide a reserve cushion, and which further dilutes his 
net yield factor. 

In the preceding discussion, the term ‘‘typical’’ title I loan referred 
to the median or ‘‘middle most” loan. Actually, because some FHA 
title I loans are considerably higher in original amount, the average 
FHA title I loan amounted to approximately $630 in 1955. On the 
same earnings basis applied above, a loan of this size would provide 
the lender with an effective simple interest return of about 5.17 
percent. In other words, the larger the loan size the more profitable 
a title I loan becomes. Using the same cost factors cited in the above 
example, the effective interest rates on loans ranging from $1,000 to 
$3,500 (in $500 multiples) would be as follows: 


Net proceeds and net return 


Percent Percent 
Ace Scie gis at Ae al PAPER eee cokes Sse ea Me 
a Sad oS seit eines 0 Cs oki Ours sinkewedeee ies seine 7. 38 
RSP ERIE aia ieee Ia -& i 9 BRR cee AG ae 7. 47 


Thus the conclusion seems warranted that while a $5 discount 
may very well be justified for loans of smaller size, the justification 
for the same rate as the loan size progressively increases becomes less 
and less valid. The subcommittee was struck for example by the 
fact that in some areas banks make consumer loans on automobiles 
in the range of $1,500 to $2,500 on a $4 discount basis and lower. 
While these loans are presumably limited to approximately two-thirds 
market value, they are nonetheless not insured as are FHA title I 
home-improvement loans. Lender witnesses were interrogated on 
this point and seemed unable to give any completely satisfactory 
reason as to why an insured home-improvement loan of the same size 
as a consumer automobile loan should not be generally as attractive 
to the lender from an investment standpoint. 

The subcommittee is aware that a number of lenders had with- 
drawn from the FHA title I program and now make home-improve- 
ment loans on a self-insuring basis. Presumably the motivation for 
such a change has been the desire and ability to charge higher interest 
rates than those permitted under the FHA title I program and, of 
course, to become free of the inevitable redtape involved in a Gov- 
ernment program. The subcommittee is naturally in favor of 
further self-reliance on the part of private enterprise and in lessening 
the contingent liability of the Government wherever possible, but at 
the same time it would not like to witness a large-scale exodus from 
the title I program if such an exodus would mean greatly increased 
financing costs to the homeowner, According to a recent survey 
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conducted by the FHA, lenders operating outside the title I program 
are charging discount rates of from $6 to $8 per $100, which entails 
an interest charge to the consumer of from nearly 12 percent to nearly 
16 percent. We certainly do not want to encourage any action which 
would require more and more homeowners to pay home-financing 
charges of this magnitude. We recognize also that in some areas the 
forcing of lenders from the title I program would have the undesirable 
effect of drying up sources of home-improvement financing completely. 


Recommendation No. 8 


After careful deliberation, and taking all factors into account, the 
subcommittee recommends that the present $5 discount be continued 
for FHA title I loans with an original principal amount below $1,500. 
It recommends that such a maximum be expressly prescribed by law. 
We would naturally prefer to recommend a lower ceiling but are 
convinced that the economics of the situation require a $5 discount 
rate for smaller size loans if lender participation in the title I program 
is to be continued. For loans above $1,500, the subcommittee recom- 
mends a sliding interest rate scale which would permit a $5 discount 
on that portion of the loan below $1,500, but which would permit 
only a $4 discount on that portion of the loan above $1,500. We do 
not believe that any higher net return to the lender can be justified 
for loans of this substantial magnitude. We might point out also 
that the number of loans above $1,500 comprise a relatively small 
proportion of title I loans—less than 10 percent in 1955. In terms of 
dollar distribution, loans of $1,500 or over comprise approximately 
25 percent of the dollar volume, 








(D) DURATION OF PROGRAM 


The subcommittee heard considerable testimony arguing that the 
FHA title I program should be made a permanent feature of the 
National Housing. Act. The main argument advanced is that the 
establishing continuity in the program is desirable to encourage the 
participation of lenders on a long-range basis. The subcommittee 
agrees that participating lenders should be able to count upon a 
reasonable duration of the program, and not be plagued by the 
operating difficulties imposed iy dronmanihy recurring expiration dates. 
But, in view of the fact that we are proposing substantial changes in 
the term, principal amount, and the interest charges permissible under 
the title 1 program, we are hesitant to recommend making the pro- 
gram permanent at this time. 


Recommendation No. 4 


Based on the foregoing considerations, the subeommittee recom- 
mends that the FHA title I home-improvement-loan program be 


extended for 2 years beyond the present expiration date of Septem- 
ber 30, 1956. 


(E) 6 MONTHS’ OCCUPANCY REQUIREMENT 


One of the amendments in the Housing Act of 1954 prohibited the 
FHA Commissioner from insuring title I loans for new dwelling units 
until they have been completed and occupied for at least 6 months. 
The main impetus which gave rise to this amendment was the concern 
over the possibility that the title I loan program could be abused by 
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high-pressure salesmen to the point where the new-home owner might 
overburden himself financially. Experience had shown that in some 
cases the homeowner would be pressured into borrowing via the title I 
mechanism to finance additional improvements to his new house, and 
would suddenly find himself saddled by a total of mortgage and con- 
sumer debt too large for his budget. In other words, the Congress 
did not wish to permit the FHA title I program to be used to force 
some new-home owners into early default and foreclosure. Another 
purpose of the 6 months’ occupancy requirement was to curb the use 
of title I loans to assist in the financing of new construction. 

The subcommittee heard considerable testimony urging that the 
6 months’ requirement should be waived. Advocates of this step 
argued that the effect of the restriction has been to deny the benefits 
of the title I program to the new purchaser at precisely the time 
when he may need it most. They point out that the new-home 
owner now must wait 6 months before he can improve his home with 
fences, storm windows, garages, etc., unless he can pay for these 
things in cash. It was pointed out also that quite often he is forced 
io use other plans of financing which carry considerably higher 
interest rates and which afford little protection from dealer abuses. 
Tt was further pointed out that many of the previous existing abuses 
have been brought under closer control by a closer supervision by 
FHA of lending programs and dealer operations, and by the fact that 
the coinsurance feature requires the lender to share any loss. 

It was further argued that the 6 months’ occupancy requirement 
has been perhaps the major factor in the decline of FHA title I 
loans of about 50 percent over the past several years, and that the 
requirement has, therefore, foreed homeowners to pay higher rates 
to finance home improvements under non-FHA-lending programs. 

In considering this question the subcommittee is aware, of course, 
that the Congress recently passed a law (Public Law 405, 84th Cong., 
ch. 33, 2d sess.), which waived the 6-month-oecupancy requirement 
in the case of disaster housing. 


Recommendation No. 5 


The subcommittee is hesitant to recommend an outright repeal of 
the 6 months’ occupancy requirement, although it recognizes the 
validity of many of the arguments made in favor of removing it. We 
do, however, recommend to the Banking and Currency Committee 
that legislation be enacted which would give discretionary authority 
to the FHA Commissioner to waive the 6 months’ occupancy require- 
ment if in his opinion such action should be taken. The subcom- 
mittee has in mind that if the FHA Commissioner decides to waive 
the requirement he could issue regulations or instructions to guard 
against possible abuse. 


4. REHABILITATION FINANCING UNDER Sections 203 anv 207 


The subcommittee gave attention to the rehabilitation possibilities 
under FHA’s section 203 program, the “regular’’ FHA insurance 
program for 1- to 4-family homes, and to section 207, the ‘regular’ 
FHA multifamily rental housing insurance program. 

In cases where the homeowner requires as for rehabilitation in 
excess of the loan limit for title I loans, or if a homeowner needs to 
pay the costs of home improvement in small monthly payments over a 
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much longer period of time than that permitted for title I loans, in 
some cases such financing can be provided through the section 203 
eh age Under current regulations FHA may insure first-mortgage 
oans on single-family houses up to 88 percent of the first $9,000 of 
FHA’s valuation, and 73 percent of the excess value up to a maximum 
mortgage of $20,000. Such a se can cover the cost of the 
rehabilitation expenditures and can refinance outstending indebted- 
ness on the property provided that the aggregate loan may not exceed 
the regulatory limits described in the preceding sentence. Using this 
financing method the borrower can consolidate his property ohlign: 
tions into a single mortgage carrying a 4% percent interest rate (plus 
4 of 1 percent annual insurance premium) and a possible term of up 
to 30 years. 

The subcommittee is informed that roughly 10 to 13 percent of the 
home mortgages on existing homes camared by FHA under section 203 
in recent years have been used in part to Seance the rehabilitation 
and improvement of the existing structure. 

Similarly, section 207 can be used to rehabilitate multifamily 
properties. An owner or sponsor can obtain a loan up to 80 percent 
of value and the proceeds can be used to pay for the cost of rehabilita- 
tion and to retire outstanding indebtedness. In order to protect 
section 207 from being used primarily as a refinancing device, FHA 
regulations stipulate that at least 25 percent of the mortgage proceeds 
must be used for construction and rehabilitation expenditures. 

Thus sections 203 and 207 provide a workable means of rehabilitat- 
ing both small homes and multifamily structures. The difficulty is 
that the benefits of their financing are not uniformly available but 
are restricted to the more desirable residential sections, because bot) 
section 203 and 207 are based upon “‘value’’ as a criterion, and be- 
cause the security property must be deemed “economically sound.”’ 
Sections 203 and 207 seem to offer little hope for the so-called ‘‘gray”’ 
areas of our cities, where most of the older houses are located and 
where the neighborhood is facing either actual or potential deteriora- 
tion. The canes wishes to make it plain that it is not censur- 
ing the FHA in any way for adhering to its present standards under 
these two programs. The law clearly contemplates that section 203 
and section 207 insurance should be underwritten only on an economi- 
cally sound basis, and that the strength of the Section 203 Mutual 
Mortgage Insurance Fund should not be impaired by attempting to 
insure loans on substandard or inferior housing. 

But the fact remains that the financing aids provided by sections 
203 and 207 can only be used for rehabilitation and improvement work 
in the more desirable subdivisions and better neighborhoods. They 
cannot—indeed they should not—provide the much sought-after 
means for supplying low cost credit on liberal terms to finance the 
rehabilitation of small homes and multifamily structures which are 
neither in slum areas nor in more desirable housing neighborhoods, 
but are located in what might be termed ‘‘no man’s land,”’ where the 
neighborhood is in varying degrees of actual and potential deteriora- 
tion. 

5. REHABILITATION FINANCING UNDER SECTION 220 


In the subcommittee’s earlier ow and in our first report on 
slum clearance and urban renewal, we dealt extensively with the new 


construction phases of FHA’s urban renewal insurance program under 
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section 220. We recognized, of course, that when section 220 was 
introduced in the Housing Act of 1954, its proponents hoped that 
section 220 would provide a powerful stimulus to rehabilitation 
activities in urban renewal areas. Indeed it was expected that 
rehabilitation would be the objective of first priority under section 220, 
with new construction a secondary objective. 

At this point the subcommittee wants to make one point crystal 
clear. While we are in complete accord with the need and desirability 
of an effective rehabilitation program, we are convinced that such a 
program, no matter how successful, can only supplement but never 
supplant the vital and pressing need for a vigorous and large-scale 
slum-clearance and redevelopment program. The subcommittee 
shares the view that an energetic program to stimulate neighborhood 
conservation and rehabilitation should be an integral part of the 
overall attack on the urban renewal problem. But it also recognizes 
that many of our large cities have large areas of hopelessly deteriorated 
slums, the removal of which can only be accomplished by major surgery 
involving large-scale demolition of slum structures. 

Under section 220, improvement and rehabilitation loans can be 
obtained up to 90 percent of the first $9,000 of valuation and 75 
percent of valuation in excess of $9,000 in the case of 1- to 4-family 
residential properties, and 90 percent of value in the case of multi- 
family structures. Thus the homeowner in urban renewal areas can 
obtain a liberal loan to refinance indebtedness and to cover the cost of 
necessary improvements. Also, a builder-sponsor can obtain liberal 
financing to renovate existing homes for sale or for rent or to rehabili- 
tate apartment structures. 

The availability of section 220 financing is confined to specifically 
delineated areas under the urban renewal procedure. As a first 
condition the city must receive approval from the Housing and Home 
Finance Agency of its overall ‘‘workable program”’ to fight slums and 
prevent deterioration. Further, the city must obtain approval for 
its ‘urban renewal project’’ plans for the specific neighborhood 
involved. The city must promise that it will take necessary steps to 
improve the environment, e. g., improve-streets, install playgrounds, 
reroute through traffic, eliminate adverse land uses, and to enforce 
modern and adequate codes. 

Although section 220 appears in theory to offer an effective and 
helpful program, in fact it has so far been a sad disappointment, The 
record shows that section 220 as a financing device has been even more 
impotent in the rehabilitation sphere than it has been in new con- 
struction, and even in the new construction category only a handful 
of commitments involving approximately 1,300 proposed dwelling 
units have been issued by FHA so far for the entire Nation. In the 
case of improvement or rehabilitation financing for existing structures, 
there have been no section 220 commitments whatever. 

One of the obstacles apparently arises from the fact that unlike new 
construction which is based upon “replacement cost,’’ rehabilitation 
and improvement loans under section 220 are based upon ‘“‘value”’ 
under the law. Because of the“‘value’’ criterion, FHA has pre- 
scribed minimum requirements which sponsors and municipalities 
seem to have difficulty in babar with. FHA officials state that 
property standards for existing dwellings under section 220, as in the 
case of section 203 loans, are defined in terms of objectives rather than 
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rigid minimum requirements and that these objectives permit suffici- 
ent flexibility to adapt any sound proposal for neighborhood rehabili- 
tation. The subcommittee has heard considerable evidence, however, 
that in specific FHA insuring offices, local municipal officials and spon- 
sors have found the local FHA standards anything but flexible. 

The subcommittee recognizes that FHA’s urban renewal insurance 
program poses unique problems. For example, it is the only FHA 
program where the city government must enter into the picture as 
the initiating agent. Under other titles of the National Housing Act, 
the only persons involved are the owner, mortgage lender, and the 
builder or seller. Under section 220 the city must take a series of 
positive actions to show that it is going to help rejuvenate the deterior- 
ating neighborhood before section 220 insurance can be made available 
These requirements necessarily interpose another layer or barrier in 
an already complex financing process. 

Because 220 financing necessarily requires a complex process in- 
volving several agencies of the Federal Civeeciniaei, agencies of local 
government, as well as private individuals and private builders and 
sponsors, it is difficult to lay the blame for the program’s lack of prog- 
ress at the door of any single element. Whenever specific delays are 
cited, each agency or group involved seem to be readily equipped with 
apologies which in effect pass the buck to the other fellow. In its 
studies of the problems of section 220 so far, the subcommittee has 
been struck with one incontrovertible fact, and that is that so far 
the program has moved with exasperating slowness and has shown 
little tangible accomplishment. 

The provisions of section 220 seem to be adequate from the legis- 
lative standpoint with only two exceptions: In our earlier report on 
slum clearance and urban renewal, we emphasized our finding that one 
of the obstacles impeding new construction under section 220 was 
the apparent reluctance on the part of FHA to recognize the need for 
allowing section 220 sponsors a reasonable profit margin. In that 
report we treated the problem at length and exhorted the FHA Com- 
missioner to take a more realistic position, and to reexamine FHA’s 
policy to make sure that it does not unreasonably frustrate or obstruct 
sponsors from going ahead with much-needed section 220 projects. 
Apparently this earlier recommendation did have some salutary effect 
upon the agency by forcing a somewhat more liberal policy in connec- 
tion with the handful of section 220 projects already approved. 


Recommendation No. 6 


However, the subcommittee has concluded that additional legisla- 
tive guidance to the FHA Commissioner on this subject is desirable 
and, accordingly, recommends to the Banking and Currency Com- 
mittee that section 220 be amended to permit a profit and risk allow- 
ance of 10 percent of project costs for sponsors of urban renewal 
projects under section 220. However, to guard against possible 
abuse, the subcommittee recommends that the language contain a 
proviso authorizing the FHA Commissioner to prescribe a lesser per- 
centage if he certifies that a 10 percent allowance is unwarranted. 


Recommendation No. 7 


The second eaenye change which appears necessary pertains 
to the cost certification requirement which affects section 220. To 


allay the prospective sponsor’s fears that his certified costs, no matter 
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how legitimate, might be challenged et some remote future date, the 
subcommittee urges that the cost certification requirement of section 
227 be amended to make such certifications incontestable after the 
Commissioner’s approval of the certification, barring fraud or material 
misrepresentation. 

But apart from these two recommendations, the existing legislative 
machinery for the operation of section 220 seems to be adequate. The 
difficulty stems not from the enabling legislation but rather from the 
sins of omission and commission on the part of administering and par- 
ticipating officials. We can only express our hope that this and 
previous reports, by highlighting administrative problems and by 
suggesting and recommending more workable policy, can help instill 
more initiative and a more positive attitude in the Federal officials 
administering this problem, and also in the municipal officials whose 
active participation must be obtained if section 220 is ever going to 
achieve even a fraction of the glowing promises made by its proponents 
when it was first written into the law in the Housing Act of 1954. 
The Nation’s slums and blighted areas present a tremendous challenge 
and their elimination and eradication will apparently never be ac- 
complished until all of the groups and agencies concerned adopt the 
more positive and courageous attitudes necessary to achieve smooth 
and steady progress instead of frustrating and strangling the urban 
renewal program in a maze of roadblocks and administrative redtape. 


6. SpeciAL Prostem Arisinc From tue Cost CB8rRTIFICATION 
REQUIREMENT 


A special problem arising from the cost certification Wet inghorgge i 


of section 227 of the National Housing Act has been brought to the 
subcommittee’s attention. Under present law and regulation, it 
appears that the cost certification requirement works inequitably 
when applied to the rehabilitation financing of existing structures to 
the point where the incentive on the part of the owner to improve 
such properties is greatly reduced. The nature of the problem is 
shown by the following three examples. The examples apply to see- 
tion 207, but the same principle is applicable to section 220. 

(a) The mortgagor who buys an apartment structure for $100,000 
and spends $100,000 for rehabilitation is entitled under the act and 
regulations to 80 percent of the cost and of the rehabilitation, or a total 
insured mortgage of $160,000. 

(6) The mortgagor who owns a similar property valued at $100,000, 
subject to a mortgage of $40,000 and spends $100,000 for rehabilita- 
tion, is entitled to 100 percent of the mortgage and 80 percent of the 
rehabilitation cost, or a total insured mortgage of $120,000. 

(c) The mortgagor who owns a similar property without a mortgage, 
and spends $100,000 for rehabilitation, is entitled to nothing for his 
equity and 80 percent of the rehabilitation cost, or a total insured 
mortgage of $80,000. 

The effect of the existing law is to require a property owner to invest 
additional cash to finance improvements even where he has a sub- 
stantial equity in the property. The subcommittee realizes that the 
original intent behind the language in section 227 with respect to 
rehabilitation financing was to prevent the use of section 207 or section 
220 as a device for the owner to withdraw his equity with the proceeds 








HOUSING INVESTIGATION 109 


of an FHA-insured loan. The subcommittee is in agreement with this 
objective but believes that the drafters of section 227 went too far 
with respect to the rehabilitation of existing structures. It would 
seem quite desirable in the subcommittee’s opinion to at least permit 
the owner to cover in full the costs of rehabilitation where he has a 
sizable equity in the property. It would seem especially desirable to 
provide additional incentive in view of the great emphasis now being 
placed upon the role which rehabilitation hopefully will play in the 
urban renewal program to fight the spread of blight. We would like 
to point out also that under section 203 it is possible for a homeowner 
to obtain an FHA-insured loan to refinance existing indebtedness and 
also to cover the costs of rehabilitation as well as closing costs. 


Recommendation No. 8 


In order to clarify an apparent inequity with respect to existing 
construction, and to give additional incentive to property owners to 
improve their properties under section 207 and section 220, the sub- 
committee recommends to the Banking and Currency Committee that 
section 227 be amended to permit section 207 and section 220 loans to 
cover the full cost of rehabilitation as well as the refinancing of any 
existing indebtedness provided that the total loan does not exceed the 
maximum percentage of value permitted by statute. Such a change 
would permit the owner in most cases to borrow the full cost of 
rehabilitation, but at the same time would not allow him to take out 
any of his equity in cash from the mortgage proceeds. 


7. Open-Enp MortTGAGEs 


In the housing hearings preceding the enactment of the Housing 
Act of 1954, considerable emphasis was given to the open-end mort- 
gage. The open-end mortgage was seen by many as the answer to 
much of the home-improvement-financing problem. If the home- 
owner’s mortgage contains an open-end provision, the lender could 
make an advance secured by his existing lien for improvements at 
any time during the life of the loan. To help achieve this objective, 
the Congress in the Housing Act of 1954, added section 225 to permit 
open-end advances to be made under FHA insurance. No such legis- 
lation was necessary with respect to the GI loan, since supplemental 
loans by the lender to finance improvements within certain prescribed 
conditions was already possible, although the 1954 act did increase 
the amount of guaranty which the veteran could use to finance home 
improvements. 

he subcommittee is of course in accord with the desirability of 
encouraging open-end mortgages. But, unfortunately, the potential 
promise of the open-end mortgage as a device to finance home im- 
provements apparently still lies considerably in the future. Since 
the great bulk of FHA mortgages insured prior to the authorization 
of open-end advances Pisin, did not contain suitable authority 


for such advances, the volume of insurance under the open-end 
authority will probably be very small until significant amortization 
has been accumulated on the mortgages insured since the effective 
date of the authorizing legislation. For example, to date FHA has 
insured only 22 open-end advances in the country as a whole. 
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There also seems to be a lack of enthusiasm for open-end mortgages 
on the part of many lenders. The subcommittee hopes that this 
i ppc apathy can be overcome so that more and more lenders 
will come to recognize that the open-end —- is a worthwhile 
and desirable vehicle to assist in the problem of financing home im- 
provements made over the life of the mortgage. 

The subcommittee also recognizes that there are legal problems in 
various jurisdictions which hamper the use of cpen-end mortgages. 
It is our understanding that in some States court tests are now pending 
with respect to the problem of intervening liens, and that if these 
tests are resolved in favor of lenders so that they can extend open-end 
advances without having to reexamine title to disclose oo e inter- 
vening liens, the open-end mortgage program will gain wider 
acceptance. 

The subcommittee hopes that the open-end mortgage device will 
grow in favor, but it appears that it is largely a device of the future and 
can offer little help to the immediate pressing problem of how to 
insure an adequate supply of home improvement and rehabilitation 
financing on liberal terms at a reasonable cost. 


8. PosstntE New ProGRAMS 


The subcommittee believes that if title I is amended in accordance 
with recommendations made earlier in this report and if section 220 can 
eonquer the inertia and obstacles now hampering its operations, the 
answer will be near at hand for a very large area of the home improve- 
ment and rehabilitation financing problem. Title I will provide the 


necessary mechanism for relatively modest home improvements for 
relatively new homes in relatively new neighborhoods. At the other 
end of the scale, section 220, if it ever becomes fully operative, could 
supply the answer to the rehabilitation of residential structures in 
officially designated urban renewal areas. 

The subcommittee heard arguments to the effect that the existing 
legislative program, namely title I, sections 220, 203, and 207, and the 
open-end mortgage, is adequate to supply the financing for the whole 
range of rehabilitation and renovation néeds, and that no additional 
tools are required. The subcommittee believes that such a defense of 
the status quo is completely unrealistic and ignores what appears to us 
to be a very sizable problem area for which existing programs are 
incapable of providing a solution. For example, the subcommittee is 
concerned as to what the urban renewal authorities would prescribe 
for bouses 20 to 30 years old in neighborhoods which are not slum 
areas, but which contain the seeds of deterioration to a degree where 
slum status is probably not too far distant. Housing in neighbor- 
hoods of this category might be described as “gray” areas or a sort of 
no man’s land. 

Title I loans impose too onerous a burden on the average family 
to be of any great use for home improvements of major magnitude. 
Section 203 financing cannot reach this problem area because FHA 
will not insure loans in the neighborhood because of the “economic 
soundness”’ requirement. 

The subcommittee has been told by the administration that section 
220 can supply the financing needs for rehabilitating these “gray” 
areas. In theory this possibly may be so. But in terms of common 
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sense it is highly improbable that section 220 can be made to work 
effectively to meet this problem. In the first place there is the long 
time-consuming process involved in the workable program require- 
ment and in the endless procedural steps involved before a specific 
urban renewal project is finally declared eligible for section 220 financ- 
ing. The local urban renewal authorities would be less than human 
if they did not put first things first and direct their energies and 
activities to trying to eliminate the worse slum areas first. In the 
nature of things, it is clear to the subcommittee that these so-called 
“gray”? areas would have lesser priority than the slum areas and as 
a consequence it might take years and years before section 220 could 
be of any practical effect. 

The subcommittee was gratified that a number of witnesses shared 
our @pncern and agreed with us that there is a very sizable area of 
need which is not now being adequately served by existing legislative 
programs. Unfortunately, however, there seemed to be little en- 
thusiasm for developing any form of new program to meet this need. 

The subcommittee sensed a lack of enthusiasm on the part of many 
witnesses to entertain any idea or proposal not clearly along traditional 
lines. Although no one made a convincing case that the existing 
legislative programs are adequate to cover all aspects of the problem, 
a great majority of the witnesses did not seem to exhibit any great 
interest in attempting to discover new programs which might perfect 
the urban renewal program. 

The subcommittee is convinced that the existing program is far 
from being adequate. We are greatly concerned because we believe 
that, until adequate tools are provided, the rehabilitation program 
may end in failure. We believe that a great deal more could be 
accomplished if the advocates of rehabilitation as a cure-all would 
spend more time in attempting to fashion an effective program than 
in promoting grandiose publicity campaigns. 

The subcommittee is convinced that some new form of financing 
device must be provided in the home improvement and rehabilitation 
financing field. So far we have been unable to elicit enthusiasm for 
any of the proposals so far advanced. The subcommittee plans to 
continue its studies of the problem and any progress made will be 
made the subject of a later report. 


O 
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OcrToBer 29, 1956. 
Hon. Wricut PaTMan 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

Dear Mr. CaatrMan: Transmitted herewith is the report of 
Subcommittee No. 2 on Government Procurement, Disposal, and 
Loan Activities. This subcommittee has completed its study and 
investigation of the problem of defining “small business” within 
the meaning of the Small Business Act of 1953, as amended. The 
findings and conclusions have my approval and that of the Hon. 
Joe L. Evins. Therefore, a majority of the subcommittee have 
approved these findings and conclusions which are embodied in this 
report. 

Sincerely yours, 
ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2 on Government Procurement, 
Disposal, and Loan Activities. 


OctoBer 29, 1956. 
Hon. Rates Roserts, 


Clerk, House of Representatives, 
Washington 26, D. C. 

Dear Mr. Roserts: Transmitted herewith is a report of Sub- 
committee No. 2 of the Select Committee on Small Business on the 
definition of “small busimess.” 

This report has my approval and the approval of Hon. Abraham J. 
Multer, Hon. Joe L. Evins, Hon. Sidney R. Yates, Hon. Tom Steed, 
and Hon. James Roosevelt, members of the committee. Therefore, it 
has the approval of the majority of the committee. 

Sincerely yours, 
Wricut Patman, 
Chairman, Select Committee on Small Business. 
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Mr. PatMaNn, from the Select Committee to Conduct a Study and 
Investigation of the Problems of Small Business, submitted the 
following 


REPORT 


[Pursuant to H. Res. 114, 84th Cong.] 


I. InrropuctTion 


The Small Business Administration, in compliance with section 203 
of the Small Business Act of 1953, as amended, has proposed to issue 
a definition of “small business’ for procurement and other purposes 
and has submitted the proposed definition for the prior opinion and 
advice of Subcommittee No. 2 of the House Select Committee on 
Small Business, consisting of the Honorable Abraham J. Multer as 
chairman, and the Honorable Joe L. Evins and the Honorable R. 
Walter Riehlman as members. 

The Small Business Administration consulted with subcommittee 
No. 2 inasmuch as this subcommittee of the House Select Committee 
on Small Business has jurisdiction over problems concerning the Small 
Business Administration and of problems relating to procurement, 
loan and disposal agencies. 

Upon examination of the proposed definition the subcommittee con- 
cluded it was necessary and appropriate to hold executive hearings 
on the proposed definition. The Administrator of the Small Business 
Administration and all the members of the interagency task force 
who participated in the drafting and the formulating of the proposed 
definition were invited to testify. 

The hearings were held on July 5, 1956, in Washington, D. C., and 
in addition to Mr. Wendell B. Barnes, Administrator, and Mr. Donald 
A. Hipkins, Deputy Administrator from the Small Business Admin- 
istration the members of the interagency task force were present and 
participated in the hearings. 

(See schedule A for list of members of the interagency task force.) 
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2 DEFINITION OF “SMALL BUSINESS” 


Il. Historica, BAckgrounp anp ConaressionaL IntTEnt In Con- 
NECTION WITH THE ESTABLISHMENT OF A DEFINITION OF SMALL 
BUSINESS 
In order to determine whether any definition of small business 

follows the intent of the Congress, it is necessary to review the official 

expressions concerning the meaning of the term “small business.” 

The committee found many expressions of congressional intent which 

were included in the record of the hearings, as follows: 

(1) House Report 2513: 82d Congress, 2d session, chapter I, 
entitled “Small Business—Concept and Problems,’ and sub- 
titled, “Concept of Small Business.” 

(2) House Report 3237: 81st Congress, entitled “Definition of 
Small Business.”’ 

(3) House Report 494: 83d- Congress (House Banking and 
Currency Committee) entitled “Small Business Act of 1953.” 

(4) House Report 1045: 84th Congress, Ist session, entitled 
“Small Business Administration and Related Activities,” sub- 
titled “Defining Small Business.” 

(5) Section 203: The Small Business Act of 1953, as amended. 

(6) Fifth Semiannual Report of the Small Business Admin- 
istration, for the 6 months’ period ending December 31, 1955, 
entitled “Small Business Definition for Procurement.” 

The Select Committee on Small Business of the 81st Congress in 

House Report 3237 stated: 

The present definition of small business utilized by governmental agencies is 
the result of tortuous thinking during World War II. It was an attempt to find 

a logical division between large and small industry for the purpose of administering 


the Smaller War Plants Act of 1942. This definition, by adoption, has been 
carried over into several acts of Congress. 


In this same report the committee stated that— 


the present definition of “small business’? should be resolved realistically by a 
revised definition of industry by industry. 


The report also stated: 


It is evident that the 500-employee rule is not a sufficient definition. This is 
because of the character and structure of American trade and industry. In some 
industries, the 500-employee rule has good application, while in other industries 
it is meaningless. In the Small Business Defense Plant Act of 1950, an industry- 
by-industry definition is contemplated. 


In its final report for the 82d Congress (H. Rept. 2513) the commit- 
tee observed that— 

This committee makes no attempt to formulate a rigid definition of small busi- 
ness. It believes that the concept must remain flexible and adaptable to the 
peculiar needs of each instance in which a definition may be required. 
However, the report stressed the necessity for the adoption of stand- 
ards looking toward industry classifications, as follows: 

This committee is * * * convinced that whatever limits may be established 
to the category of small business, they must vary from industry to industry 
according to the general industrial pattern of each. Public policy may demand 
similar treatment for a firm of 2,500 employees in one industry as it does for a 


firm of only 50 employees in another industry. Each may be faced with the same 
basic problems of economic survival. 


The report in continuing the discussion of an appropriate procurement 
definition, emphasized the industry classification as carrying out 
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public policy in the preservation of free competition and independent 
enterprise. The committee said: 

In summary, the concept of small business is an outgrowth of our public policy 
of preservin: free competition and of maintaining the integrity of independent 
enterprise. It must be flexible and capable of adaptation to the requirements of 
that policy. The specific determination of the class of firms which are deemed to 
be small must vary from industry to industry although there are limits beyond 
which all firms in an industry may be either large or small. 


For many years prior to the passage of the Small Business Act 
of 1953, the Department of Defense resisted all efforts looking toward 
the abandonment of the 500 rule in defining small business for pro- 
curement purposes. This, despite numerous public expressions by 
Congress that the procurement definition should be based on an in- 
dustry by industry classification. Moreover, since the passage of 
Public Law 163, which created the Small Business Administration, 
and which sets forth the criteria for defining small business, the Depart- 
ment of Defense has shown little, if any, inclination to depart from the 
rigid and impractical 500 rule. 

Subsequently, the Small Business Act of 1953 was amended by 
Public Law 268 of the 84th Congress, Ist session. The amended act 
(sec. 224) states: 


All laws and parts of laws inconsistent with this act are hereby repealed to the 
extent of such inconsistencies. 


This section repealed the 500 rule and was a further indication of the 
intent of Congress that the definition of stall business was to be 
based on an industry-by-industry classification. 


Ill. Tae Avursoriry or THE SMALL Business ADMINISTRATION 
To Issue a DertniTiON FoR SMALL BusINEss 


The committee in discussing the delegation of authority for defining 
small business stated: 


Within the scope of congressional standards, the matter of precise definition 
oo be left to the administrative determination (H. Rept. 2513, 82d Cong.., 
sess.). 


The House Banking and Currency Committee in reporting the bill 
to establish the Small Business Administration had this to say: 


For the purpose of this act, a small-business concern is deemed to be one that 
is independently owned and operated and which is not dominant in its field of 
operation. There can be many bases for the classification of business concerns 
to determine whether they are small or large. Concerns may be classified as to 
number of employees, they may be classified as to net worth, or a refinement of 
this procedure by tangible net worth within any of these classifications, as well 
as others mentioned. There is a wide variation between industrial and com- 
mercial groups as to what is small business and what is big business (H. Rept. 494, 
83d Cong., Ist sess.). 


In additional views set forth in the foregoing report the Honorable 
Wright Patman and the Honorable Abraham J. Multer jointly stated: 


Section 3 of the bill defines a small-business concern in a flexible and realistic 
manner. The committee did this because it has become universally recognized 
that it is utterly impossible to define small business rigidly in the terms of number 
of employees, amount of capitalization, or dollar volume of business. Authorities 
agree that a business which on the sole basis of the number of employees properly 
— be termed small in the steel industry and large in the diamond-cutting 

ustry. 
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The Small Business Act of 1953 (Public Law 163, 83d Cong., 1st sess.) 
authorized the Small Business Administration to determine within 
any industry, concerns which were to be designated small-business 
concerns for the purposes of the act. The act as approved on July 30 
1953, authorized the Small Business Administration to make a detailed 
definition of small business. Section 203 of the act spells out the 
criteria for establishing the small-business definition as follows: 

For the purpose of this title, a small-business concern shall be deemed to be one 
which is independently owned and operated and which is not dominant in its field 
of operation. In addition to the foregoing criteria the Administration, in making 
a detailed definition, may use these criteria, among others: Number of employees 
and dollar volume of business. 

The authority of the Small Business Administration to establish a 
definition for small business for all Government purposes has never 
been questioned by any tare or agency, or by any interested 
party. On the contrary, it has been confirmed on numerous occasions. 
The Fifth Semiannual Report of the Small Business Administration, 
in the paragraph dealing with the small business definition for pro- 
curement, the Administrator of the Small Business Administration 
states: 

While the Small Business Administration has the power to take arbitrary 

action in issuing a definition, a definition which has the concurrence and agree- 
ment of all procuring agencies of the Government will have a wide and enthusiastic 
acceptance. 
The Department of Defense, the major procurement agency of the 
Government, in a statement before this committee in its hearings held 
in March of 1955 on the operation and activities of small business 
testified through its accredited witness: 

We would change our definition if we were directed to do so by the Small 
Business Administration. It is intended to recognize the fundamental authority 
of the Small Business Administration in the field of setting up the definition. 

In the instant hearings (July 5, 1956) on the definition of small 
business within the meaning of the Small Business Act of 1953, as 
amended, the witness representing the Department of Defense stated: 

The Department of Defense has favored a change in the definition for some 
period of time, agreeing with the Small Business’ Administration in this respect. 
This was in response to a question as to whether there was any objec- 
tion from the Depaxtaiaed of Defense to the abandonment of the 500 
rule. In response to a further query as to whether there was any 
doubt that under the law the jurisdiction to establish a definition for 
small business lay within the authority of the Small Business Admin- 
istration, the Department of Defense witness responded, “That is 
true.” 

The authority of the Small Business Administration to establish a 
definition for small business for all purposes upon an industry-by- 
industry basis is clear both through expressions of congressional intent 
and the Small Business Act itself. 

Further authoritative opinion is to be found in a report of the 
Attorney General of the United States, Hon. Herbert Brownell, Jr., 
who analyzed certain aspects of the problem of defining small busi- 
ness for the purpose of Government procurement. Section 5 of Public 
Law 268, 84th Congress, which directs the 


Attorney General * * * to make * * * surveys for the purpose of deter- 
mining any factors which may tend to eliminate competition, create or strengthen 
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monopolies, injure small business, or otherwise f mle undue concentration of 
economic power in the course of the administration of this act. The Attorney 
General submit to the Congress and the President * * * reports setting 
forth the results of such surveys and including such recommendations as he may 
deem desirable (p. 1). 

His report of November 9, 1955, discusses the question of ‘“‘What is 
small business?” It makes special reference to section 203 of the 
Small Business Act which, as heretofore pointed out, sets forth criteria 
which the Small Business Administration may use in establishing a 
definition of small business. The Attorney General commented on 
this point: 

From this it seems clear that the SBA has wide discretion in defining ‘small 
business” (p. 3). 

In pointing out that the SBA had adopted one set of standards for 
its procuremc. * program and an entirely different set of standards for 
all other purposes, the Attorney General comments with respect to 
the definition utilized in SBA lending programs that: 

These standards seem flexible and effective. They account for the infinite 
variations in size of businesses from industry to industry, and, at the same time, 
appear administratively feasible. These seem to provide, then, an altogether 
adequate implementation of the legislative definition of small business (p. 6). 

The definition utilized in the Government procurement program, 
and particularly the 500 rule, was questioned at length in the report. 

The Attorney General said: 

‘ligibility for SBA procurement programs, * * * is limited in blanket fashion 
to firms with 500 or less employees. This rigid standard fails to discriminate 
between various industries. Thus its impact upon the fate of small business 
varies from one industry to another (p. 6). 

This statement portrays the crux of the whole problem. It is 
impossible to determine the status of any business for any purpose by 
merely counting the number of its employees. Throughout industry 
the number of employees is a variable factor in any measurable space 
of time. One week a concern may employ 499 employees and qualify 
as a small-business concern for the purpose of receiving Government 
contract awards. The next week this same concern, by the employ- 
ment of two additional persons, becomes a large concern and, there- 
fore, is disqualified from participating in Government contract 
awards as a small-business concern. Of course, under the present 
Small Business Act, as amended, a concern may apply for a “‘small 
business certificate.” However, there is no assurance under the 
circumstances described that a certificate would be forthcoming. In 
addition, the continuation of the so-called 500 rule will cualauballly 
considerably increase the administrative workload of the Small 
Business Administration because the process of certifying and de- 
certifying would seem to be a never-ending task. 

The Attorney General’s report suggested that the interagency task 
force first try to find a solution but— 


If no solution is forthcoming * * * it might be well for Congress to consider 
investigating and legislating tp. 8). 


The report further states in connection with the 500 rule that— 


This arbitrary figure may segregate on an absolute basis, large from small 
business in the total national economy. But, the standard fails to implement 
the legislative criterion based on market dominance, since dominance involves a 
relative position in a particular industry (pp. 14-15). 
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The Attorney General in his conclusions had this to say: 

The SBA multiple standards for its lending program seem a satisfactory imple- 
mentation of the legislative definition of prom business. On the other hand, the 
single standard still used in the field of Government procurement seems 
quate. Accordingly, the interagency task force established by SBA should 
attempt to formulate more satisfactory standards. 

The legislative criterion of nondominance has‘ not yet been completely imple- 
mented either in the lending or procurement fields. SBA may well consider 
revising its policies and procedures to place more smpheds on this criterion, and 
amending its loan questionnaires to obtain more information on this question. 
In the procurement field this subject might well be referred to the interagency 
—- for consideration of possible means of effective implementation (pp. 


It is well to remember in reviewing the Attorney General’s report 
that the report was issued on November 9, 1955, and copies have 
undoubtedly been in the possession of the interagency task force since 
that time—more than 9 months ago. The su mittee is of the 
opinion that the interagency task force, which was established by the 
Administrator of the Small Business Administration in March 1955, 
has not given adequate consideration to the criteria set forth in section 
203 of the Small Business Act of 1953, as amended, nor to the intent 
of the Congress as set forth in various committee reports. Moreover, 
the subcommittee believes that the admonitions of the Attorney 
General in his report of November 9, 1955, have not received proper 
consideration by the interagency task force. It is evident to the 
subcommittee that there has been a woeful lack of determination on 
the part of the task force to solve a problem which has plagued small 
business particularly since the end of World War II. 

The subcommittee is keenly aware of the longtime opposition, as 
well as the source of the opposition, to the abandonment of the 500 
rule. The philosophy of following the line of least resistance in 
military procurement has been pointed out in numerous reports of the 
Congress for a great many years. . The Select Committee on Small 
Business, as heretofore noted, has constantly stressed this point since 
1949, 


IV. Heartincs anp Report or Suscommirresr No. 2, 1955 
(House Report 1045, 84th Cong., 1st sess.) 


This subcommittee held extensive hearings in March of 1955 on the 
operations and activities of the Small Business Administration in 
which the problem of defining small business was thoroughly explored. 

The committee’s report discussed the problem of defining small 
business. The report stated: 


It was testified at the hearings that a workable definition had been established 
by the Small Business Administration in its financial assistance program. 


The evidence strongly indicated that— 


A workable definition in the financial program must be flexible in its application 
to the several segments of production and distribution in each industry. The 
same flexibility and adaptability must be obtained in the consideration of contract 
awards to small business by the Government. 


The committee unanimously agreed that— 


The arbitrary 500 rule used in procurement by the Small Business Administra- 
tion and the Department of ense created a double standard in treating small 
business in one fashion for financial assistance and in another fashion for procure- 
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ment. The committee recognized the difficulties attendant on the problem which 
the Congress has placed in the hands of the Small Business Administration for 


practical solution. 

The Small Business Act of 1953, as amended, in the 84th Congress, 
authorized the Small Business Administration to certify independent 
business concerns as small;business. This amendment was a further 
indication that Congress intended that the authority to establish a 
definition of small business for use by all departments and agencies 
was vested in the Small Business Administration. That this author- 
ity included the defining of small business for the purpose of Govern- 
ment awards, there can be no doubt. 


VY. Tue Inreracency Task Force 








In March 1955 coincidently with the hearings by this subcommittee, 
the Small Business Administration established an interagency task 
force to assist in devising a procurement definition of small business 
which would follow more closely the intent of Congress than the one 
used for many years. The task force has devoted many months to 
the proposed procurement definition and the results were presented to 
the committee in July of 1956. The proposed definition of small 
business can be found in schedule B. 


VI. Heartncs aNpD COMMENTS ON THE ProposepD DEFINITION 


Hearings were held on July 5, 1956, in executive session and subse- 
uently, upon unanimous vote by the committee, were made public. 
he Honorable Abraham J. Multer, chairman of Subcommittee No. 2, 

stated: 


We have called this meeting and conducted it in executive session in order that 
there may not be any possibility of anything that was classified being placed in 
the record and having in mind the fact that some agencies might prefer to say 
some of these things to us in executive session rather than in public sessions. 
Mr. Riehiman and I are of the opinion that nothing has been revealed in this 
record that cannot be publicized. If anyone present thinks otherwise, please 
speak up now so that when we present the matter to the full committee we will 
be alerted as to whether or not we can publicize everything that has been said here. 


All of the members of the interagency task force present at the hear- 
ings indicated that there was nothing that had been said that should 
not be made public. As had been stated, the purpose of the hearing 
was to grant an opportunity to the members of the interagency task 
force to express themselves and to advise the subcommittee of their 
individual and agency viewpoints as to the adequacy of the proposed 
procurement definition. 

It was apparent that the Department of Defense, which is respon-* 
sible for the largest volume of Government purchases, had shown the 
greatest reluctance to depart from the arbitrary 500 rule. As here- 
tofore pointed out 

The concept of small business is an outgrowth of our public policy of preserving 
free competition and of maintaining the integrity of independent business. 

The Committee, therefore, is compelled to insist that regardless of 
opposition from whatever source, the abandonment of the 500 rule is a 
necessary action to the fulfillment of public policy in the procurement 
of goods and services for use by the Federal Government, 
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In approaching the problem of defining small business with refer- 
ence to size and size standards, the committee is aware that a firm 
which would have been considered large in the year 1800 would have 
been by a comparison of all factors involved considered a pygmy by 
the year 1900. 

A firm which was considered large by pre-World War II standards 
may be by 1956 standards considered small. The test of a firm’s size, 
strength, or position in an industry was never based on the naked 
concept of the number of employees prior to World War II. This 
concept entered into the determination of small or large during the 
emergency period of hostilities when the 500 rule was adopted as a 
matter of expediency. 

The difference in employee strength or numbers compared to the 
strength of a firm’s capital position, its market position, the quantity 
of materials used, the products manufactured and its sales volume are 
all important factors in the determination of size. 

For example, the number of employees required ‘to turn out a prod- 
uct having a value of $1 million in the clay-products industry as com- 
pared to the number of employees required to produce the same prod- 
uct value in the hosiery industry may be entirely different, although 
each of the 2 concerns in the 2 industries may have exactly the 
same capital investment. A firm requiring 1,000 persons on its pay- 
roll may be much weaker financially than another concern employing 
100 persons. Which one is large and which one is small? Which one is 
independently owned and operated? _Which one is dominant in its 
own industry? 

In many industries a few concerns (Big Three, Big Five, ete.) account 
for the major output of the industry and are able to dominate the 
markets. F or example, the manufacture of agricultural machinery is 
divided among 1,600 or more manufacturers, but the Big Five or Six 
in this industry exceed in dollar value of product the combined output 
of the balance of the industry. The point is, therefore, that any con- 
cern other than the Big Five or Six in the agricultural machinery 
industry may under a proper definition be considered a small and 
independent business. 

Independence and dominance in its field of operation should have a 
great weight in determining whether a concern is small or large. The 
mere fact that a concern has affiliates or subsidiaries or may be in the 
indirect affiliate category should not necessarily in and of itself exclude 
a business from being classified as a small-business concern. 

The specific determination of the class of firms which are deemed to 
be small must vary from industry to industry. 

It is argued the retention of the 500 rule in the proposed procure- 
ment definition permits contractors, contracting officers, and any 
other interested parties to file a protest with the Small Business Ad- 
ministration either to disqualify or to declare by certification that a 
concern is a small-business concern. However, this is no concession 
to small business; it is required by law. 

It is this committee’s understanding that the Department of 
Defense has objected to any substantial change in the 500 rule, 
regardless of past statements of congressional intent, on the grounds 
that any other definition betas be too difficult. to or snget This 
committee repeats its complete disagreement’ with this viewpoint. 
Under the proposed definition procedures for determination as to 
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size of firm will be primarily by self-certification under multiple 
standards where a firm, primarily concerned Sag rts! rhao-e yl industry 
classification, could self-certify according to a published standard as 
utilized in the SBA financial B seg coco Borderline or ~ Sanat 
cases can still be handled on basis of an appeal to SBA as would 
be the case under the proposed definition. . Except for an unjustified 
reluctance to adopt any new procedure, the committee can see few 
administrative difficulties attached to the multiple definition. 


VII. ConcLusIons 


The committee finds that, despite the authority which was vested 
in the Small Business Administration by the Small Business Act of 
1953, no practical definition of small business applicable to Govern- 
ment procurement has heretofore: been proposed. Although the 
authority contained in the Selective Service Act of 1948 and the 
Small Defense Plants Act of 1951 specifically included the tests of domi- 
nance and independence in defining ser business, these tests were 
not applied by Government agencies except by the Department of 
Defense in a limited manner. This limited application was made 
effective subsequent to the committee’s disclosure in late 1949 that 
the branch offices and branch factories of concerns with a total employ- 
ment of many thousands were being included as small business because 
such branches employed less. than 500 persons. Following these 
disclosures the rule was amended to “500 or fewer employees including 
subsidiaries and affiliates.” Thus, for years an illogical interpretation 
of the term ‘“‘small business” has been in effect in all Government 
procurement pro r 

The Small Business Administration has been in possession of the 
necessary authority for 3 years but has not found it expedient to use 
its authority without the concurrence of other agencies of the Govern- 
ment. The committee believes that no substantial evidence has been 
presented to this or other committees in behalf of the continuation 
of the 500 rule. Certainly there is no doubt of the intent of Congress 
that a procurement definition should be devised which would eliminate 
the rigid and inflexible characteristics of the 500 rule. The intent of 
Congress, as shown by excerpts from official documents which are 
p where in this report, clearly points to an industry by industry 

efinition and one which is based on the criteria set forth in section 
203 of the Small Business Act of 1953. 

The committee finds the principal advan of an industry by 
industry classification of small business would be the exclusion of 
what really is big business and the inclusion of thousands of small 
and independent business concerns now excluded from the small 
business procurement program. In many industries the 500 rule is 
meaningless and in many other industries the rule is too restrictive. 

The committee, therefore, again finds that the most practical 
definition for both financial assistance and procurement is an industry 
by industry definition. As has been previously pointed out, the 
Small Business Administration has established an industry by industry 
definition, and it is presently operating smoothly and well in the 
financial assistance program of the Small Business Administration. 
This definition, which is susceptible to administrative variations 
when geen exceptions arise, has been found to be logical and 
Ww . 
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As pointed out above, the committee has been given no convincing 
reasons which would lead it to believe that the Department of Defense 
and other Government procurement agencies cannot effectively. and 
efficiently carry on their procurement programs under an industry by 
industry definition, 

VIII. RecomMEenDATIONS 


The subcommittee recommends that— 

1. The Small Business Administration discard its proposed defini- 
tion as it applies to procurement. 

2. The Small Business Administration immediately adopt an indus- 
try-by-industry definition (as set forth in secs. 103.4 through 103.6 
and the attachments thereto in connection with employment size 
standards pursuant to 103.4 (a) (3) of the proposed definition) in 
order that the same or similar formula for defining small business 
will apply both to the financial assistance and procurement programs 
for small business. 

3. All procurement agencies of the Government, particularly the 
Department of Defense, immediately proceed in good faith to effec- 
tuate such an industry-by-industry definition as required by law and 
the repeated expressions of the intent of Congress and in conformance 
with Executive Order 10480, as amended (Office of Defense Mobili- 
zation I-24, dated July 3, 1956). 

4. The Small Business Administration report to this committee by 
December 1, 1956, on the operation of a procurement definition based 
on an industry-by-industry breakdown pursuant to the recommenda- 
tion of this committee. 
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INTERAGENCY Task Force COMMITTEE ON PROCUREMENT Size STANDARDS 


J. W. Askins, Small Business Adviser, Department of the Army 
T. M. Baldauf, Chief, Division of Procurement and Property Management, De- 
Tt alae of ‘Agriculture 

Paul A. Barron, General Services Administration 

William H. Bozman, Bureau of the Budget 

Captain Neale W. Curtin, Office of Naval Material, Navy Department 

James C. Gill, Office of Chief Purchasing 8 ent, Veterans Administration 

John Hamlin, Director for Small Business, epartment of Defense 

Wilho Kallio, Chief, Procurement Division, Post Office Department 

Charles T. Macdonald, Chief, Division of Small Business, Federal Trade Commis- 
sion 

Thomas G. Meeker, Securities and Exchange Commission 

Fan hig G. rae. Procurement and Contracts Branch, Atomic Energy Commission 

A. Richards, Director, Office of Small Business, International Coopera- 

tion Administration 

J. fg ow Weddell, Chief, Small Business Office Headquarters, United States 
Air Force 

N. O. Wood, Director of Property Management, Department of Interior 





Scuepute B 
(Proposed Definition of “Small Business”’) 


TITLE 13—BUSINESS CREDIT AND ASSISTANCE 
CHapter II—SMALL Business ADMINISTRATION 


PART 103-—-SMALL BUSINESS SIZE STANDARDS 


-1 Purpose. 
103.2 Definition of Terms. 
103.3 Definition of Small Business for Government Procurem 
103.4 Definition of Small Business for Financial and Other saaiieiien, 
103.5 Protest of Small Business Status. 
103.6 Appeals. 

AUTHORITY: §§ 103.1 throu 103.6 issued under Gen, 205 (b) (6), 67 Stat. 235, 15 
U. 8. C. 634 (b) ‘S). (gD I he id 9 esi obs. esi or ly Secs. 202, 203, pa and 313, 
67 Stat. 232, 233, 2 2 (Supp. II, 1952); Sec. 207 as 
amended, 69 Stat. 548, 15 ou. 8 C. 638 (Supp. 11. 1952). 

On January 5, 1956, a notice of proposed rulemaking was published in the 
Federal Register (21 F’. R. 79), relating to small business size standards. The 
an regulations are hereby adopted and are to be effective on October 1, 
956. 

Sec. 103.1 Purpose. This regulation establishes criteria and procedures to 
define and determine which concerns are “small business concerns” within the 
meaning of the Small Business Act of 1953, as amended (hereinafter referred 
to as the “Act’’). 

Seo. 103.2 Definition of Terma. 

(a) “SBA” méans the Small Business Administration. 

(b) “Annual Dollar Volume, Annual Sales and Annual Receipts” means the 
annual dollar volume, annual sales and annual receipts of a concern and its 
affiliates during the most recently completed fiscal year. 
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(c) “Number of Bmployeces,” except as SBA otherwise determines in a particu- 
lar industry or part thereof, means the average quarterly employment of the 
concern in question and its affiliates based on the number of employees reported 
for the preceding four quarters to the United States Treasury Department under 
the Old Age and Survivors Insurance Program. If a concern has not been in 
existence for four full quarters, “Number of Employees” means the average 
monthly employment of such concern and its affiliates during the period such 
concern has been in existence. 

(da) A concern is “Not Dominant in its Field of Operation” when it does not 
exercise a controlling or major influence in a specific kind of business activity. 
In determining whether dominance exists, consideration shall be given to all 
appropriate factors including volume of business, number of employees, financial 
resources, competitive status or position, ownership or control of materials, 
processes, patents and license agreements, sales territory and business activity. 

(e) “Affiliates,” Business concerns are affiliates of each other when either 


_ directly or indirectly (1) one concern controls or has the power to control the 


other, or (2) a third party controls or has the power to control both. In de- 
termining whether concerns are independently owned and operated or whether 
affiliation exists, consideration shall be given to all appropriate factors including 
common ownership, common management and contractual relationships. 

(f) “Small Business Certificate” means a certificate issued by SBA pursuant to 
the authority contained in Secs. 203 and 212 of the Act certifying that the holder 
of the certificate is a small business concern for the purpose of Government 
procurement and in accordance with the terms of the certificate. 

(g) “Certificate of Competency” means a certificate issued by SBA pursuant to 
the authority contained in See. 212 (d) of the Act stating that the holder of the 
certificate is competent as to capacity and credit, to perform a specific Govern- 
ment procurement contract. 

Sec. 103.3 Definition of Small Business for Government Procurement. 

(a) A small business concern for the purpose of Government procurement is 
a concern that (1) is not dominant in its field of operation and, with its affiliates, 
employs fewer than 500 employees, or (2) is certified as a small businese con- 
cern by SBA. 

(b) A dealer, distributor, wholesaler, jobber, agent or other non-manufacturer, 
who submits bids or offers in his own name, is deemed to be a small business con- 
cern when (1) he is a small business concern within the meaning of Sec. 103.3 (a), 
above, and (2) he is a regular dealer as defined in the Walsh-Healey Public Con- 
tracts Act, and (3) in the case of a Government procurement reserved for or 
involving preferential treatment of small businesses or one involving equal bids, 
such non-manufacturer shall, in order to qualify as small business, furnish the 
product of a small business manufacturer or producer in the performance of the 
contract. 

(ec) Any business concern may apply to the Regional or Branch Office of SBA 
nearest to such concern's principal place of business for a Small Business Certifi- 
cate. If the applicant, together with all its affiliates, is not dominant and is 
otherwise determined to be a small business in its field of operation, even though 
it has in excess of 500 employees, a certificate will be issued certifying that the 
applicant is a small business concern within the meaning of the Act. The holder 
of such a certificate will then qualify, subject to the terms of the certificate, as a 
small business concern for Government procurement purposes. If the applicant 
is dominant, even though together with all its affiliates it employs fewer than 
500 persons, the application for a certificate shall be denied. 

(d) In the submission of a bid or proposal on a Government procurement, a 
eoncern which meets the criteria of Sec. 103.3 (a) or (b) may represent that it 
is a small business. In the absence of a written protest or previous denial by 
SBA of small business status, such concern shall be deemed to be a small business 
for the purpose of the specific Government procurement involved. 

Sec. 103.4. Definition of Small Business for Financial and Other Assistance. 

A small business concern for the purpose of financial and other assistance 
(except procurement assistance) is a business concern, including its affiliates, 
which is not dominant in its field of operation and can further qualify under the 
following criteria: 

(a) Manufacturing: Any manufacturing concern is classified : 

(1) As small if it employs 250 or fewer employees ; 
(2) As large if it employs more than 1,000 employees ; 
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(3) Either as small or large, depending on its industry and in accordance 
with the employment size standards set forth in Schedule “A” hereof, if it 
employs more than 250 but not more than 1,000 employees. 

(b) Wholesale: Any wholesale concern is small if its Annual Dollar Volume 
of Sales is $5,000,000 or less. Any wholesale concern also engaged in manu- 
facturing is not a “small business concern” unless it so qualifies under both the 
manufacturing and wholesaling standards. 

(ce) Retail: Any retail concern is classified : 

(1) As small if its Annual Sales are $1,000,000 or less ; 

(2) As small if it is primarily engaged in making retail sales of general mer- 
chandise (including department stores and variety stores) or new and used 
motor vehicles or groceries with fresh meats and its Annual Sales are $2,000,000, 


or less. 

(ad) Service Trades: Any service trades concern is small if its Annual Re- 
ceipts are $1,000,000 or less except that any hotel or power laundry is small if 
its Annual Receipts are $2,000,000 or less. 

(e) Construction: Any concern primarily engaged in construction is small 
if its average Annual Receipts are $5,000,000 or less for the preceding three 
years. 

(f) Trucking and Warehousing: Any trucking and warehousing (local and 
long distance) concern is small if its Annual Receipts are $2,000,000 or less. 

(g) Tawicad: Any taxicab concern is small if its Annual Receipts are 
$1,000,000 or less. 

(h) Certificate of Competency: A concern which has been issued a Certificate 
of Competency is a small business concern for the purpose of SBA financial 
assistance. 

(i) Other Standards: If a concern is engaged in the production of a number 
of products or the providing of a variety of services which are classified into 
different industries, the appropriate standard to be used is that which has been 
established for the industry or activity in which it is primarily engaged. If 
no standard for an industry or activity has been set out in this Regulation, a 
ao seeking a size determination should apply for a Small Business Cer- 

cate. 

Sec. 103.5 Protest of Small Business Status. 

(a) A bidder or offerer may, prior to award, question the small business 
status of the apparently successful bidder or offerer by sending a written protest 
to the contracting officer and to the SBA Regional Office for the region in 
which the apparently successful bidder or offerer has its principal place of 
business. Such protest shall contain a statement of the basis for the protest 
and available supporting facts. SBA will promptly notify the contracting 
officer of the date such protest was received. 

(b) The contracting officer in a specific Government procurement may, prior 
to award, question the small business status of the apparently successful bidder 
or offerer by sending a written notice to the SBA Regional Office for the region 
in which the bidder or offerer has its principal place of business. Such notice 
shall contain a statement of the basis for such notice and available supporting 
facts. SBA will promptly notify the contracting officer of the date such notice 
— received and will advise the bidder in question that its size status is under 
review. 

(c) The SBA will, within 10 working days after receipt of a protest or notice, 
investigate and determine the small business status of the concern and notify 
the contracting officer and the concern of its decision. 

Src. 103.6 Appeals. Any concern which has been denied small business 
status by SBA may file an appeal with the Regional Office which issued the 
denial. The appeal must be in writing, signed by the applicant, and shall con- 
tain the basis therefor together with any new supporting facts. The Regional 
Director shall forward the appeal, together with his comments and appropriate 
files, to the Chairman, Size Standards Committee, Small Business Administration, 

25, D.C. 

The filing of an appeal shall not extend or in any other way modify the time 

limit for determinations as set forth in Section 103.5 (c) herein. 


Wenpgit B, Barnes, Administrator. 


90016°—57 H. Rept., 84-2, vol. 5——68 
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Employment size standards pursuant to sec. 108.4 (a) (8) 
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Employment size standards pursuant to sec. 108.4 (a) ($)—Continued 
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footnotes at end of table. 
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Employment size standards pursuant to sec. 103.4 (a) (3)—Continued 
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See footnotes at end of table. 
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Employment size standards pursuant to sec. 108.4 (a) (8)—Continued 
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Employment size standards pursuant to sec. 108.4 (a) ($)—Continued 
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Employment size standards pursuant to sec. 108.4 (a) (8) —Continued 
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Employment size standards pursuant to sec. 108.4 (a) (3)—Continued 
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Census ard! (number of em- 
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cation 
code 
250 500 | 1,000 
TEXTILE MILL PRODUCTS 
2273 | Carpets ond rem i te SOA Sci bitin. 3- 
2271 ts, carpet yarns, wool. ee: AES Ae 
2298 rine EAL ,_ & Seeergen tiie ae 
2256 | Fabric, knit, mills_..... a - | PURE Sea 
2041 | Fabric, narrow, mills..........--. UD \iddddintalctenance 
2295 | Fabrics, coated, except rubberized........-. WOO Aicniihncss se Sal 
2233 Fabrics, SINR ON a aeetiemanneebbeuiiia , 000 
2234 Fabrics, rayon and related broad woven......--..----.ececeseca-ee+|-e-.---- | 
Sate 1 REE IE, WOCKE BOO WOCKEG. 66. on cw eccccecnnccbebensqevsewebdniie debe’ ae 
2291 | Felt goods, n. @. c............ ‘ , fF peers be eae 
2274 | Floor coverings, hard surface. Et POS DATES , 000 
oss | Glove, knit, mill... DUE A cnn diction 
2981 | Hats and hat bodies, fur felt..............-.....-----------2-0-0--0.- Sy RT ce 
2282 | Hats and hat bodies, wool SR ccdnscaigcae 2: Se See 
ya a een aida a .  { SS See 
2284 | Hatters’ fur. . Sots hiatnciaeehdath tres eotste we abdlinsleaidibneaiapalibhtn Mitek BOO hitathioneliwibeces 
2251 | Hosiery, st NA Sg apt it elena Re atl ey - | ras See 
2252 | Hosiery, seamless, mills... -.... 2... .ccceccenceeteuse iaindtindin dliide SERRE SANE 
2297 | Jute ieaaet felt) and linen ig lauibad mestiabeaed fe 
2259 | Knitting mills, n. e. c......-......- , 2 Ses 2a 
at he enenadoedinacsenneel yp ET SR 
Se os I a gannseandnknpeuue piabipainind - | ER Oe 
2293 | Paddings and upholstery filling........ 2.2... we wwe nne- ED Teer a Riiibdaesen 
2211 | Scouring and combing OS COLE REESE LIE EEE ELAS, . h RN Fe 
RR Ee SE RRO CO OS Oe eee aed ts 
2261 | Textile finishing, pte! (_ RieHiqreenn Siete Be ae amit a Ae 
Be SAE RINE RRR Ce SRE OL SIE ee 
I a en besinh onaenoasbbul 
Neen a pean apinn me ealianae 
Te 1 PU I ae a sesisanconnsbtdsanltinne 
BB EE SER eS Se ORM 
2225 | Yarn milis, silk system. __..................... BOS 
2212 | Yarn mills, wool, except carpet._.. 
2222 | Yarn throwing eed dat 
2111 aerate. 4 
Be F SIGS cs naihtcdialiciss Sancn steel 
2131 Te Sean, chewing and smoking. i 
2141 | Tobacco, stemming and redrying................ 
TRANSPORTATION EQUIPMENT 
EE: Fs. <5 ine owaindes guioudeiaubaretdineminbeieeuet aus a 1,000 
3722 | Aircraft engines............ AE RSPR ELE sO, HEAD sibH aawiiwan » - dy O00 
3729 | Aircraft cenipsnent, n. @ c.. . netiein a. eT 
RR RRNA EME OUI TS NG Tt 1,000 
3732 oat and repairing... BD heccscinenforee---- 
po S| Sea eRe een NEEM SES , 000 
$751 | Motorcycles and bicycles_........ | 
3717 ote ws b pov yan and parts jeewceeen| 1,000 
eat | Ship utding nt pair 1000 
an ss | ELE RRL EERE LEARN, RTE LT BRGSAETE . 
3716 Trikes automobile. ._....... BID Li ncnsincde jonanccee 
3715 Trailers, truck. . 250 
3799 | Transportation equipment, n@¢ 250 
$713 | Truck and bus bodies......... 250 























1 The total number of employees listed for each 
* The abbreviation n. e. c. means not elsewhere 


oO 


so aaron rs enetehgrcwer 








84 








Union Calendar No. 1217 


84th Congress, 2d Session - ~ - House Report No. 2965 





THE PORTLAND CEMENT INDUSTRY: 
SUPPLY-DEMAND OUTLOOK 





A REPORT 


PREPARED AT THE INSTANCE AND UNDER THE 
DIRECTION OF THE CHAIRMAN OF THE 


SELECT COMMITTEE ON SMALL BUSINESS 
HOUSE OF REPRESENTATIVES 


EIGHTY-FOURTH CONGRESS | 
SECOND SESSION 


PURSUANT TO 


H. Res. 114 


A RESOLUTION CREATING A SELECT COMMITTEE 
TO CONDUCT A STUDY AND INVESTIGATION 
OF THE PROBLEMS OF SMALL BUSINESS 





DECEMBER 5, 1956.—Committed to the Committee of the Whole House 
on the State of the Union and ordered to be printed 





UNITED STATES 
GOVERNMENT PRINTING OFFICE 
85102 WASHINGTON : 1956 





























SELECT COMMITTEE ON SMALL BUSINESS 
WRIGHT PATMAN, Texas, Chairman 


JOE L. EVINS, Tennessee WILLIAM §. HILL, Colorado 

ABRAHAM J. MULTER, New York R. WALTER RIEHLMAN, New York 
SIDNEY R. YATES, Dlinois HORACE SEELY-BROWN, Jr., Connecticut 
TOM STEED, Oklahoma WILLIAM M, McCULLOCH, Ohio 

JAMES ROOSEVELT, California TIMOTHY P. SHEEHAN, Illinois 


EVERETTE MAcINTyRE, Staff Director and General Counsel 
Ws. SUMMERS JOHNSON, Assistant Director and Chief Economist 
Markie M, Stewart, Clerk 

JANE M, DeEM, Administrative Assistant 

JusTINUs GOULD, Assistant Counsel 

Los E. ALuison, Economist 

Victor P. Datmas, Adviser to Minority Members 





LETTER OF TRANSMITTAL 





DecemBeEr 4, 1956. 
Hon. Ratpa Roserts, 
Clerk, House of Representotives, 
Washington, D. C. 
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INTRODUCTION 


Portland cement is one of the principal materials used in construc- 
tion—houses, commercial buildings, highways, bridges, and so on. 

With the increase in demand for construction materials since 
World War II, there have been several periods in the past few years 
when there were at least local shortages of cement. By 1954 local 
shortages became acute, and with still increasing demand in 1955 
local shortages added up to a national shortage. 

As a consequence, the committee received a great many complaints 
from small-business people—both users of cement and dealers in 
building materials. These complaints were to the effect that con- 
struction projects were being delayed, with resulting penalties to 
the construction contractors, to people in related trades, and the 
general public. 

These complaints were a matter of particular concern to the com- 
mittee. It has been the committee’s repeated experience since World 
War II, that in periods when a basic material is in short supply, it is 
the smaller users who bear the brunt of the shortage. The reasons 
are doubtless perfectly natural, and there is no reason for thinking 
that such consequences are peculiar to the portland cement industry. 

The chairman of the committee instructed the staff to make a 
study of the prospects for an expansion of cement production, and 
to design and send out whatever questionnaires might be necessary 
to obtain information on already existing productive capacity and 
the industry’s plans for capacity expansions. Such questionnaires 
were sent to the known producers of portland cement in September 
of 1955. <A considerable volume of detailed information was re- 
quested, and the producers—for the most part—took several weeks 
before supplying the requested information. Most of the replies 
were received in the closing weeks of 1955, while several were not 
submitted until January or February of 1956. 

Late in 1955 the Bureau of Mines, of the United States Department 
of the Interior, undertook a similar survey—at least with reference 
to productive capacity and the industry’s expansion plans—at the 
request of the Business and Defense Services Administration of the 
Department of Commerce. In the early spring of 1956, the Depart- 
ment of Commerce announced the results of the Bureau of Mines’ 
survey saying in part: 


Probable domestic consumption of portland cement in 
1956 is placed at 290 million barrels * * * Potential capacity 
by the end of 1956 will exceed these requirements by more 
than 60 million barrels * * * By the end of 1957 additional 
facilities * * * may raise the total potential capacity of 
the industry to 381 million barrels. Other plans, if carried 


out, may expand capacity to almost 392 million barrels by the 
end of 1958. 


1 Construction Review, vol. No, 2, February 1956 (a joint publication of the United States Departments 
of Labor and Commerce.) — . 
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vu INTRODUCTION 


In apap & the Department of Commerce foresaw an increase in 
capacity of about 100 million barrels by 1960, and pointed out that 
this would be equal to the total increase achieved in the previous 30 
years. 

When the committee’s questionnaire returns were tabulated, it was 
found that the answer to the question of how much capacity was 
already in place at the end of 1955 was not significantly different from 
the answer obtained by the Bureau of Mines and published by the 
i Mga of Commerce. Furthermore, the two surveys did not 
yield significantly different results on the question of how much new 
capacity producers planned to add in the years 1956 and 1957. Be- 
yond 1957 differences between the two surveys widen, with the Bureau 
of Mines’ survey showing about 10 million barrels more capacity 
expected at the beginning of 1960 than the committee’s survey shows. 
This difference appears to come about, however, from a difference in 
the ways in which the question about “plans” was asked, with the 
result that less definite plans concerning future actions appear to have 
been included in the Bureau of Mines survey. 

Consequently, the estimate presented in this report for productive 
capacity at the beginning of 1956 is not significantly different from 
that already published by the Department of Commerce. Similarly, 
the data for the industry’s expansion plans are not very different, at 
least for 1956 and 1957; and the differences which appear for later 

ears are not great, considering that the definiteness with which a 
seri firm holds plans for the future is not open to precise measure- 
ment. 

When consideration is given to an added question, however, of 
what the demand for portland cement is likely to be in the future, 
this report reaches conclusions which are sharply different from the 
impressions left by the Department of Commerce as to the adequacy 
of the planned expansions to meet demand in the years ahead. 

In the course of congressional consideration of an expanded 
Federal highway program, during 1955 and early 1956, it became well 
known that the various programs being considered would involve 
substantial new requirements of portland cement. With the passage 
of the new Federal Highway Act in June of 1956, therefore, it seemed 
appropriate to undertake a more systematic appraisal of the likely 
demand for portland cement than had then been made. Such an 
appraisal is offered in this report in the hope that it will be helpful 
to members of the industry, as well as to public buyers of cement. > 

One reason why such an appraisal seems particularly appropriate 
is that after the report of the Department of Commerce was pub- 
lished, cement producers appeared to develop some fears that the 
expansion plans indicated by that report would put the industry in 
an overexpanded position. There may be, even now, a serious 
question whether all of the expansion projected at the beginning of 
1956 will actually be carried out. 

For example, the Wall Street Journal of March 5, 1956, carried a 
story purporting to quote, or paraphrase, executives of several of the 
large cement companies as follows: 


Io president of Ideal Cement Co. was reported as saying 
that— 
If all the presently announced capacity is built, 
there’ll be too much cement around. 
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INTRODUCTION 


The president of Alpha Portland Cement Co. was quoted 
assaying— 
lf everyone is going to increase 50 percent, we won’t 

sell that much cement in 10 years. 

And the president of the Lone Star Cement Corp. was 
quoted as saying that— 

Capacity now covers total requirements “even with 
something to spare.” 


While this report offers estimates as to possible levels of future 
demand for cement, these estimates are in no sense predictions of 
economic events to come. They are merely projections of past trends 
which seem likely to continue into the future, should the Nation’s 
economy continue to grow as in the recent past. There is, of course, 
no certainty that the Nation’s economy will continue to grow without 
serious interruption; no certainty that with such continued growth 
there will be a continuing high proportion of economic activity devoted 
to construction; and, finally, haw is no certainty that new materials 
and new construction methods will not arise to diminish relative 
demand for cement. 

Furthermore, it is recognized that the large volume of construction 
activity of the past several years has been influenced in great measure 
by Federal lending programs. Consequently, it may be expected 
that the volume of construction activity in the years ahead will like- 
wise be influenced by Government policies in this field. Moreover, 
it is to be expected that the volume of construction activity—and 
consequently the demand for cement—will be influenced by the 
Federal Government’s general money and credit policies, including 
the level of interest rates which these policies bring about. 

All of these things make for uncertainties in forecasting the future. 

On the other hand, it is not the uncertainties of the future which 
provide the guide to business investment programs; rather, the guide 
is to be found, or so it would seem, in a cautiously optimistic appraisal 
of the business firm’s opportunities for growth and for serving ex- 
panding markets. 

In any event, there appears to be more than a private business 
interest involved in the adequacy of cement supplies. Indeed, 
expenditures of public funds create a large part of the market for 
cement. For example, in 1956 Federal and State highway projects 
are expected to provide about one-fourth of the total market for 
cement; and by 1958 such projects should account for about 30 percent 
of all the cement sold. Furthermore, the percentage of the cement 
industry’s market which is accounted for by public purchases would 
be found to be much larger still if allowances were made for the cement 
used in constructing schools, hospitals, and other public buildings, 
in constructing airports, dams, docks, and levees, in a variety of munici- 
a projects, such as curbs and sidewalks, and in a variety also of 

ederal defense projects. 


The public interest in such things would seem unmistakable, even 
if we were to mistake the public interest in maintaining competitive 
opportunities for small business, and in thus maintaining competition, 
among the users of cement. 














SUMMARY 


Demand for portland cement has increased rapidly since the end 
of World War ih In 1955, 293 million barrels were produced, which 
compares with 208 million barrels produced in 1949, and 122 million 
barrels produced in 1939. 

With increasing demand in the postwar years, there have also been 
substantial expansions of productive capacity. It is apparent, how- 
ever, that growth in demand has far outrun capacity increases. 
There were acute local shortages of cement in many parts of the 
country in 1954; and by the peak construction season of 1955 these 
shortages extended to at least 42 States. Delays in construction 
projects occurred in at least 38 States. 

During the year 1955, the industry rushed to completion projects 
which increased the industry’s capacity by about 6 percent. This 
expansion, plus new capacity coming into production in 1956, has 
alleviated the shortages—at least temporarily. Furthermore, at the 
beginning of 1956 producers had adopted plans for substantial addi- 
tional capacity to come into production in 1957, 1958, and 1959. 
Estimates of the time required to build a new mill range from 1% to 
3 years. 

There is considerable question, however, whether there will be 
sufficient capacity to meet demand by 1957, even if all of these plans 
are carried to completion. Indeed, if the Nation’s economy continues 
to grow as in recent years, the indications are that cement may be in 
tight supply again in 1957, and that successively larger shortages are 
in store for later years. 

The impact of the new Federal highway program will first be felt 
in calendar year 1957. The Bureau of Public Roads estimates that 
this program will create new requirements of 20.5 million barrels in 
that year; and that thereafter these requirements will increase 
rapidly—to 36.5 million barrels in 1960, to 39.6 million barrels in 
1965—then decrease gradually to 23 million barrels in 1969, the last 
year of the presently authorized program. 

According to the committee’s survey, rated capacity for producing 
portland cement in the continental United States at the end of 1955 
totaled 311.5 million barrels. And according to the industry’s expan- 
sion plans at that time, 47 million barrels of new capacity are to be 
added in the year 1956; 17 million barrels in the year 1957; 4 million 
barrels in 1958; and 1 million barrels in 1959. 

There are several methods by which possible future demand for 
cement may be appraised. 

If demand for cement in 1957 continues at the 1955 rate of per 
capita consumption, then “normal” amacagen” ape expected require- 
ments of the expanded highway program will come to 329 million 
barrels. This would indicate a bare surplus of capacity, amounting 
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to’5 million barrels—assuming that all of the rated capacity planned 
to be available in 1957 can be utilized at an average of 90 percent 
throughout the year. By the same method of comparison, deficits of 
4 million barrels would be indicated for 1958, 14 million barrels for 
1959, and 24 million barrels for 1960. A 90-percent capacity utili- 
zation would allow little, if any, margin of safety for breakdowns, 
renovations, strikes, or bad weather conditions. 

Since 1932 the yearly volume of cement consumed in the United 
States has been closely correlated with the Nation’s total production 
of goods and services (gross national product expressed in constant 
prices). A number of public and private research organizations have 
ventured estimates as to what the GNP will be in the years ahead, 
assuming that full employment continues, and likewise assuming 
that such things as population increases and productivity increases 
continue according to trends projected by specialists in these fields. 
If the 1932-54 relitiondhip between cement consumption and GNP 
continues in the years ahead, recent estimates of GNP for 1960 would 
indicate a total demand for cement ranging between 375 million 
barrels and 398 million barrels. These estimates compare with 343 
million barrels indicated to be available in that year, assuming a 90- 
percent capacity utilization. 

In the past, cement consumption has been even more closely corre- 
lated with the current volume of three classes of construction activity. 
The full-employment GNP estimated by one private research group, 
the Conference on Economic Progress, provides details for these classes 
of construction activity for 1957 and 1960. On the basis of these 
estimates, and assuming that the relationship between cement con- 
sumption and construction activity which prevailed in the years 
1946-54 will continue into the future, the indications are for a slight 
deficit of cement in 1957, and an increasing deficit in the-subsequent 
years. If only an 85-percent rate of capacity utilization is main- 
tained—which is a more likely maximum rate—then the indications 
would be for deficits of 15 million barrels in 1957 and 48 million barrels 
in 1960. ; 

There is no reason to think that cement producers should have 
pened capacity expansions to cover possible demand so far in the 

uture as 1965. Yet it may be pertinent to observe that if our 
economy continues to grow without interruption, the prospects are 
for still further increases in demand for cement in the decades ahead. 
According to estimates prepared by the economics department of 
McGraw-Hill Publishing Co., the National Chamber of Commerce, 
and the staff of the Joint Committee on the Economic Report of the 
President, full employment in 1965 should produce a GNP of between 
$538 billion and $550 billion, in 1955 prices. If the 1932-54 relation- 
ship between cement consumption and GNP continues to 1965, the 
indicated demand for cement would be from 398 to 407 million 
barrels, without additions for an expanded highway program. 

There have been few years in history when the cement industry 
produced at a rate as high as 85 percent of capacity. One of the 
reasons lies in the nature of the product and the shifts in demand. 
Cement is an exceptionally “high freight-cost’’ item, and markets 
are thus local or regional. Furthermore, there are wide shifts in 
demand from one locality to another. Thus capacity may be idle in 
Missouri while demand goes unmet in Connecticut. 
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In 1954, the industry set an alltime record on capacity utilization, 
then set still a new record in 1955. Capacity was utilized at about 
92 percent and 97 percent, respectively, in those years. These records 
appear to have been achieved, however, with little or no interruption 
for repairs, or because of labor controversies or unusual weather con- 
ditions. Furthermore, these high rates of utilization were achieved 
only with demand in some areas going unmet, and with demand being 
met in many instances by purchasers paying excessive freight costs 
to transport cement over abnormal distances—including unusually 
large amounts of imported cements. 

Expansion plans reported to the committee call for a gross addition 
of 73 million barrels of new capacity between the end of 1955 and 
1960. Of this, 55 million barrels are to be in expansions of already 
existing plants, and 18 million barrels are to be achieved by building 
13 new plants. It appears that in only a few instances will the planned 
expansions bring about a better distribution of capacity. The greatest 
expansions are planned for those areas where the industry is already 
heavily concentrated, and where new capacity appears to be least 
needed. 

In several respects the portland-cement industry appears to offer 
opportunities for new small businesses. 

According to the committee’s survey, there were 58 companies in 
the industry at the end of 1955. These operated 155 plants in 37 
States. In addition, 4 new firms—all small—were building or planning 
to build plants in 1956. 

While the largest firms in the industry were tremendously larger 
than the smallest, their productive capacities were not, for the most 
part, concentrated in large mills; rather, in widely scattered mills of 
about the same size as those of the smaller companies. 

The raw materials for making portland cement are widely available. 

In 1954, profits as a percent of sales were no greater for 6 of the 
largest producers in the industry than for 9 of the smallest producers, 
and such profits were remarkably large for both size groups as com- 
pared to other manufacturing industries. Specifically, profits before 
taxes of the 6 large companies were 29 percent of their sales, and for 
9 of the smallest companies reporting such information, the rate was’ 
30 percent. Furthermore, the small companies as a group did not 
receive higher prices for their cement. 

On the basis of per-barrel capacity, the smallest producers had no 
greater fixed investment than the six large companies. At the end 
of 1954, the 6 big companies as a group had fixed investments (net 
property account) amounting to $1.94 per barrel of rated capacity; 
10 of the smallest companies had fixed investments averaging $1.76 
per barrel. Roughly speaking, profits before taxes in 1954 would 
cover net property accounts in about 2 years. 

Some obstacles to new small firms entering the industry are, however, 
apparent. And the same obstacles would meet small firms already 
in the industry wishing to make large expansions. Ten of the new 
mills for which cost data are available will have an average estimated 
cost of $5.71 per barrel of rated capacity. Furthermore, substantial 
capital is required to build a new mill. The generally accepted mini- 
mum size for a mill—if this can be judged from existing mills and 
those about to be built—appears to be about 1 million barrels. The 
indications are that about $6 to $7 million would be needed to con- 
struct and operate a mill of this size. 
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CuartTer I. Recent SHortaGes AND Capacity ExpaNsIons 


After operating with considerable excess capacity for at least three 
decades, the portland-cement industry has found itself, in several 
eriods since the end of World War II, unable to meet demand. 
uring the construction boom of the 1920’s, which reached its peak 
in 1928, the industry expanded rather rapidly. In that year of peak 
demand production reached a rate of 72 percent of rated capacity. 
In the following two decades, however, there was only 1 year when 
production reached a rate as high as 70 percent of the “rated,” or the 
theoretical maximum capacity. This was in the year 1942, when 
production during the year amounted to 73 percent of the capacity 
in place at the end of the year. 

With the heavy demands for construction materials which began 
to be felt after World War II, production of portland cement jumped 
to 203 million barrels in 1948, which represented about 81: percent of 
rated capacity in that year. Demand for cement has continued to 
increase in each year since, and though substantial new capacity 
has been added each year, the industry has been pushed to increase 
output to higher and higher rates of capacity utilization. 

It is apparent that the cement industry set a production record in 
1954, and then set a new record in 1955. 1954 production was at 
about 92 percent of the rated capacity available in that year; and 
1955 production represented an approximate 97 percent capacity 
utilization.’ 

Furthermore, substantial amounts of new capacity were added in 
these years—6.8 million barrels in 1954, and 17.2 million barrels in 
1955.? 

1955 SHORTAGES CAUSED WIDE CONCERN 


By 1954, it became apparent that productive capacity had not 
kept pace with the growth of demand. Acute local shortages de- 
veloped and persisted during 1954, and by early 1955 these local 
shortages added up, it now appears, to a national shortage. 

Several publications and trade journals close to the cement industry 
carried reports concerning the shortages. For example, in January 
of 1955 the monthly publication Concrete referred to ‘acute short- 
ages’ in various parts of the country, and spoke in particular of a 
chronic shortage in the Baltimore and Washington markets. On 
May 16, 1955, the New York Journal of Commerce commented: 


The cement industry’s big expansion program is running 
a losing race with increased demand. Cement is in tight 
supply in several parts of the country, particularly in Texas 
and Michigan. And the seasonal peak of demand is yet to 
come in September and October. 

1 These percentages are based on an average of capacity at the berinning and end of the vear. On the 
basis of its monthly reports of capacity and production, the Bureau of Mires originally rerorted production 
at 99 percent of capacity in 1955. Its subseqvent capacity surveys as of the end of the year showed that its 
ae had understated canacity and had thus overstated capacity utilization. 


ing to Bureau of Mines end-of-year surveys. 
§ Vol. 63, No. 1, p. 38. 
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THE PORTLAND CEMENT INDUSTRY 3 


Several Members of Co expressed concern. Among these, 
the committee’s chairman, Hon. Wright Patman, spoke on the floor 
of the House of Representatives, on May 16, 1955, calling attention 


a the silence of the leaders of the industry regarding expansion 
plans— 


One would think that with the prospect of an increasing 
market coupled with other profitable aspects that lie ahead, 
these leaders of the industry would have so expanded their 
peers facilities that no shortage of cement would exist 
today. 


Furthermore, Mr. Patman recalled the investigation of the cement 
industry that was begun by the Federal Trade Commission in 1937, 
and the FTC’s finding of fact, in 1943, which was to the effect that 
certain of the cement producers had earlier entered into an agreement 
to control and restrain increases in productive capacity. He won- 
dered whether that situation might not be continuing. 


1955 SHORTAGES IN 42 STATES 


At the beginning of the committee’s survey in September, brief 
letters were addressed to members of several national associations of 
construction contractors, State highway officials, and such other 
groups, asking these individuals to inform the committee about the 
supply situation in their particular localities. It was hoped that 
replies to these letters would provide a better picture than was then 
available as to the scope of the shortages about which small-business 
users of cement, and other users, were then complaining. Furthermore, 
it was hoped that this questionnaire would provide at least a general 
indication as to the severity of the shortages, and the kinds of effects 
which the shortages were having. 

Altogether, 301 replies to these letters were received. These indi- 
cated that cement users were encountering shortages, or had done so 
in recent weeks, in at least 42 of the 48 States. Writers from 38 States 
reported that construction projects already underway had been de- 
layed as a result of the shortages, and that still other projects which 
would have been underway, except for the shortages, had been post- 
paned or canceled. There were even a few reports of defense projects 

eing delayed, despite the fact that these projects carried priority 
ratings which should have given them first call on available supplies. 

In total, 135 of the replies reported work delays. In addition, 132 
letters from 39 States reported that cement producers and members 
of the distribution trade were rationing supplies among customers. 
Furthermore, 107 of the replies from 25 States reported that some 
amounts of imported cement had been purchased during the year, 
frequently at prices far above the prevailing price for domestic cement. 
For example, a Fort Worth firm reported that it purchased 25 carloads, 
or 7,500 barrels, of Mexican cement at $5.20 per barrel delivered at 
Fort Worth, while the price of domestic cement delivered at Fort 
Worth—when it could be obtained—was $2.81 per barrel. 

Without reference to the frequency of the replies, and without refer- 
ence to quantitative differences in the severity of the shortages, a sum- 
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mary of the cement users’ replies for each State is provided in table 


No. 1. 


TABLE 1.—State summary of replies to committee’s questionnaire to cement users 











26 Nebraska. 
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for the first time. 
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Source: 301 replies to committee’s questionnaire to cement users. 


IMPORTS INCREASED 


More frequently, the reports referring to use of imported cements 


named European origins: and, indeed, the committee received market 
inquiries from several European producers, or their United States 
agents, who were attempting to market cement in the United States 
Advertisements appearing in some of the trade 
journals and newspapers in late 1955 and early 1956 suggest, more- 


over, that a number of importers were finding new markets in the 


United States for European-made cement. 
Indeed, subsequent reports have shown that there was a substan- 
tial increase in imports of cement in 1955. Altho 


imports had 
reced- 


amounted to less than a half a million barrels a year in the 3 
years, imports in 1955 jumped to more than 5 million 


barrels 
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Furthermore, although the United States has historically been a net 
exporter of cements, imports in 1955 exceeded exports. Neither ex- 
ports nor imports can be said to be large, however, in terms of the 
quantities used in the United States. United States imports and ex- 
ports of hydraulic cement over the past 6 years have been as follows: 








{Thousands of barrels] 
Year Exports Imports 
FER iibviteitehddntutsbulanesinkos ciisdevthaasebcebbecnitinazedionemewunnas 2, 418 1,410 
pL EE a ee a ene See e eS eee Se ey Seen a Spe wee A ae eee 2, 933 922 
Sadat bbipacd.akc aheteebede athalheagnadpadlibessombenumedehiibawenmesie 3,174 476 
BOE Rabid ditcdebs nddkabdabeenibhdbiidndtiananntdibctedmeabeiddeanclidmunniatdsion 2, 551 386 
RES AIEEE ERIS ET SER AL: | RE ee 1, 844 45 | 
WB pe eek bbs se stkb ess cael dikccksccsben Vi secmshselsdedamdubiadedosskunseee 1, 795 5,220 











Source: U. 8. Department of Commerce. 


GOVERNMENT INCENTIVES FOR EXPANSION 


In 1951 the Office of Defense Mobilization listed expansion of cement 
capacity as an item necessary to national defense, and adopted an 
incentive program to encourage producers to make new investments 
for this purpose. The incentives consisted, in brief, of the issu- 
ance of certificates of necessity which entitled producers to amortize 
their new investments, for Federal income-tax purposes, over a 
comparatively brief period of 5 years. 

Finally, in February of 1952, the ODM established specific expan- 
sion goals, indicating that applications for certificates of necessity 
would be approved up to the extent of these goals. Altogether, these 
goals came to only 6.5 million barrels of new capacity, and this amount 
was divided and applied to 5 selected areas of the country which ODM 
considered to be “‘deficit’’ areas in cement. 

Two years later, in February of 1954, ODM increased its goal by 
4.5 million barrels, making this amount available for two other areas 
of the country which had not been included in the original goals.° 

ODM continued to list portland cement as an item for which 
expansion goals were open, until August of 1955. In reality, however, 
su stantially all of the original goal announced in 1952 had already 
been filled by applications approved in 1951; and similarly, the 
expanded goal announced in 1954 was pretty much filled by appli- 
cations already on file. By the summer of 1955, the only “So yg | 
opening was for an approximate 1.5 barrels in New England, an 
possibly a small remainder of an amount which had been set for the 
State of Michigan. 

With the acute shortages which developed in 1955, there appears 
to have been some thought in the industry, or perhaps a hope, that 
ODM would increase its expansion goals, rather than close them out. 
Between January and August of 1955, the largest producer, Universal 
Atlas Cement Corp. filed 7 applications for certificates of necessity, 
and 5 of these were for expansions at places where there had been no 
expansion goals. Similarly, two other large companies—Lehigh 
Portland Cement Co. and Bessemer Lime & Cement Co.—each filed 
one application in August of 1955, asking for certificates of necessity 
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6 THE PORTLAND CEMENT INDUSTRY 


to cover expansions at places where there had been no expansion goals. 
- In June of 1955, according to ODM records suelo to the com- 
mittee, that oe mg axa its final approval, certifying an application 
itfhad received in May of the previous year, to cover a new mill to be 
built in New England? Then in August of 1955, ODM declared the 
expansion goal for cement filled and removed this item from the list 
of things for which certificates of necessity would be granted. 
Altogether, ODM approved 32 applications for new facilities in the 
ortland cement industry (not counting 1 approval for Hawaii). 
hese involved an approved expenditure of $131 million, including, in 
some instances, expenditures for barges and other distribution facilities 
which did not expand mill capacity. In the same period it denied 51 
applications involving proposed expenditures of $155 million. 
hese certificates of necessity no doubt aided the expansion of 
the past 5 years. And they can be presumed to have been of particular 
assistance to some of the smaller producers, as the kind of assistance 
involved makes possible financing over a shorter period of years than 
would be required at regular amortization rates. It must be said, 
however, that the program accounted for less than a major share of 
the expansion in these years. Between the end of 1950 and the end 
of 1955, according to Bureau of Mines reports, there was a net increase 
of 47 million barrels of capacity for producing portland cement. 
Altogether, ODM approved applications calling for 27 million barrels 
of new capacity, and as subsequent events have shown, several of the 
expansions for which certificates were issued were never made.® 


RECENT IMPROVEMENTS IN SUPPLIES 


As has been indicated, quite substantial expansions of capacity 
were made during the year 1955. This new capacity came into pro- 
duction, for the most part, in the latter half of the year, and still other 
expansions were coming into production in early 1956. The new 
capacity appears to have been brought about largely 7 expansions 
at previously existing mills, and the expansions were for the most 
part of a nature which the industry could adopt rather quickly and 
rush to completion. These were frequently accomplished by steps 
which better balanced existing facilities, such for example as the 
building of additional silos and storage facilities which will permit 

eater plant utilization during the winter season. In_ addition, 
Cowsner, new kilns, new grinding mills, and new material-handling 
equipment were purchased and os into place. 

By the early part of 1956 the shortages appeared to have been 
alleviated—at least temporarily. What the future holds is a matter 
to be discussed in later chapters of this report. 





7 In November of 1956 the mill had not been built, or even started, and according to informal advice, the 
company receiving the certificate—a new company in the cement industry—has not been able to arrange 
financing for the mil]. ° 

& Certificates covering 27 million barrels were issued, including issuances in 1951, although ODM’s goals 
announeed in 1952 and 1954 called for 11.0 miliion barrels. For further discussion and data on these certifl- 
cates, see appendix C. 
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Cuaprer I]. Puans ror Expansion Arter 1955 


The committee’s survey of plant capacity and producers’ plans for 
— ansions is thought to cover the entire portland-cement 
industry. It covers all cement producers known to the Bureau of 
Mines, which agency has long collected regular monthly and other 
reports from the producers as to the volume of their production, 
shipments, inventories, and a variety of other matters. 

the basis of this survey, total rated capacity for producing port- 
land cement in the continental United States at the end of 1955 was 
311.5 million barrels. This total included capacity for producing 
uantities of portland cement which are normally used by the pro- 
ucer, such as in making masonry and special-purpose cements and 
in converting to ready-mix concrete. From jobiond accounting for 
substantially all of the industry, direct information was collected 
concerning plans which the companies had adopted for expanding 
existing plants and building new = While the committee’s ques- 
tionnaire was mailed in September of 1955, most of the replies were 
received on or about December 31, 1955. Consequently it is be- 
lieved that expansion plans discussed in this report are current as 
of the end of the year 1955. There were a few instances where pro- 
ducers modified their plans after the end of the year and voluntarily 
wrote the committee advising of the adjustments, which were usually 
upward. Such advices which were received in the months of January 
and February have been incorporated in the tabulations of planned 
expansions. 
he committee’s survey covers 58 producers in operation in 1955, 
— 4 new companies that were either constructing or planning to 
egin construction of cement mills in 1956. Expansion plans which 
had been adopted by the end of 1955 indicate a total rated capacity 
of 381.4 million barrels in 1960. No company reported plans for 
plants which would come into production at a later year. Thus, 
according to plans current at the beginning of this year, cement pro- 
ducers are expected to increase rated capacity from 311.5 to 381.4 
million barrels, or an increase of 70 million barrels by 1960. Most of 
the anticipated expansion is in enlargement of already-existing plants. 
Of a total expansion of 73 million barrels (not counting scheduled 
withdrawals of capacity), 55 million barrels are enlargements of 
existing plants, and 18 million barrels are to be Saved Gr building 
some 13 new plants. 

A major portion of the planned expansions were to be completed 
and in production by the end of 1956. Altogether a net expansion of 
47.0 million barrels is anticipated by the end of 1956, and another 
17.4 million barrels were expected to be in production within the 
year 1957. 


1 See appendix E for list of questionnaire dates. 











= 
a ‘ 
am 











Pn Saad an Geant ~ Yai MR op apse 
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RECONCILIATION WITH BUREAU OF MINES SURVEY 


Toward the close of the year 1955, the Bureau of Mines made a 
similar survey of producers’ ng pe plans, at the request of the 


Business and Defense Services 


dministration of the Department of 


Commerce.’ Comparisons between the results of the’ two surveys 


are drawn in table 2. 


Taste 2—Rated capacity for portland cement continental United States—Com- 
parisons between Small Business Committee survey results and those of survey 


conducted by Bureau of Mines 






























































{Thousand barrels] 
Reports to Reports to 
Bureau of Small 
Mines ! Business 
Committee ? 
nS 311, 499 311, 544 
To be added in 1956: 
SPE SU I nn a a Ne an eee $38, 492 37, 394 
Se PE ee ere Rome eT ET Oe Sena eee Mie, TPR eee #8, 487 11, 897 
Planned but not under construction..............-......--.-.-----.---<- 2 Dee en 
Tareas Anata a 48, 279 49, 311 
Sas Te WRG nn ec ce thn cont need seobeuan. 2, 253 2, 253 
RSE SEND TIUIO 00 TON ii nis scammer Shen dieaab Maden 46, 026 47, 057 
Total capacity at beginning of 1957-_......-...2. 222-2222... eee eae 7, 525 358, 582 
To be added in 1957: 
TEED SEED FRAN 8 HAS COREL NN GL 38, 052 15, 061 
New plants_.... Didi chips tnlngaseits cat Sent talecs Gldeasets dian kab wbcbhtnikt 3 4, 250 3, 500 
Planned but not under construction. .........-.....-...-.-. 1. nee e ee 0 ERG bicic sineceen 
ER CER CMe AGT eh eek PERSP ee NEE 24, 796 18, 561 
gE ES SR ENS RIES SRN Se ae ee 1, 185 1, 185 
Pree eens Seinnied $n 2008 co a 23, 611 | 17, 376 
Total capacity at beginning of 1958... .............-.-..2.-.-2--........ 381, 136 375, 958 
To be added in 1958: Ma uy 
1 SRE ALLE TONE RT IL AE RE ROR OR OEE RE OS SONS 1, 800 
og Reels SacI te ae ATE ne ee IEF EPR A GA, SE RA CEOS 2, 600 
Planned but not under construction..................2...--..- 2. eee. 2 5 Ree ene een 
Bo SS a Bie an eee oY nea ge See Oller au SE 10, 750 4, 400 
ee ee TEETER IED LOM EY SOLA EN A) “FET IES LS ie ets 
Total capacity at beginning of 1959......-.---. 2. 391. 886 380, 358 
To be added in 1959: § 
i is i aceg Tcs Sgllittn 6 adi thr s Saban Mipinidacataane amma canada 1, 000 
i ET RTT EEL LE GHEE OV GAG Carte ap RAE ie, BRE RE BALERS SEE ar nd 
eee OLE DIS ESL E TPCT OGIO NGL, 8 RIM 1, 000 
fe eS REREAD IRAE EIN FUT OE: SHAE ISIN Te 
Se ne SII Tak Le noe eee tbc enwh hk heals les aati ca 1, 000 
Total capacity at beginning of 1960............22.2..-222- ee cee eee 391, 886 381, 358 











1 Source: Department of Labor and Department of Commerce, Construction Review, vol. 2 No. 2, p. 17. 

* Tabulations of Small Business Committee do not distinguish between plants under construction and 

those which are planned but not under construction. 
8 Reported as under construction. 

dee read we as planned but not under construction; new plants and expansions of existing plants not 

nguished. 


2 See Construction Review, vol. 2, No. 2, February 1956. 
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While the two surveys show substantially the same result for 
rated capacity in existence at the end of 1955, some differences begin 
to appear in the data for anticipated expansions. The differences 
are not great, however, and they appear to result from two factors: 
first, the committee’s questionnaire did not specifically ask for sched- 
uled withdrawals of already existing plants. The Bureau of Mines 
survey uncovered 2.3 million barrels of capacity scheduled for with- 
drawal in 1956 and another 1.2 million barrels scheduled for with- 
drawal in 1957. Closer examination of the replies to the committee’s 
ee indicated that these amounts had not been deducted 

m anticipated capacity figures, and hence have been adopted for 
the purpose of this report. 

The second difference between the results of the two surveys 
becomes somewhat larger as anticipated capacities are projected 
further into the future. These differences have been investigated 
and appear to have arisen from differences in the ways in which the 
question concerning expansion plans was put. The Bureau of 
Mines questionnaire simply asked about what expansions had been 
“planned,’”’ whereas, the committee’s questionnaire was deliberately 
phrased to inquire of “definite plans’ which the “company had 
adopted.” Since it was thus recognized that company personnel 
might be considering plans of various degrees of tentativeness, the 
committee’s questionnaire was designed to restrict the replies to 
those plans which had been formally adopted. In most instances 
and in the case of the larger corporations, this would imply formal 
adoption by the board of directors. 

Even so, however, several of the smaller companies gave replies 
to the committee’s questionnaire stating that whereas plans had 
been “adopted,” actual construction was contingent upon the com- 
panies, being able to obtain financing. And, furthermore, several 
small companies reported that they had encountered difficulties in 
this respect. In all of these cases, however, data for planned expansion 
are included in the committee’s tabulation. 

The bulk of the total expansion reported for anticipated completion 
within the year 1956 was actually under construction at the time of 
the committee’s survey. Hence there appear to be small differences 
between this survey and that of the Bureau of Mines with reference to 
plans for expansions which were actually under construction. The 
differences grow as plans are projected longer into the future, so that 
presumably the Bureau of Mines survey includes plans of a more 
tentative nature than were reported to the committee. 


HOW THE EXPANSION AFFECTS SMALL COMPANIES’ POSITION IN THE 
INDUSTRY 


The cement industry is by no means the most concentrated of 
United States manufacturing industries. As has been noted there 
were at the end of 1955, 58 companies operating 155 plants, located in 
some 37 States. 

There are, however, tremendous differences between the largest 
and smallest companies in the industry. The 4 largest companies at 
the end of 1955 operated 51 plants accounting for 31.6 percent of 
total United States capacity. Three of the four largest companies 
had total assets averaging more than $78 million each. Assets of the 
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largest company, Universal Atlas, are not included for the reason that 
this company is a wholly-owned subsidiary of the United States Steel 
Corp., and separate financial data for this subsidiary are not available. 
Unlike Universal Atlas, the next 10 or so largest companies in the 
industry are devoted almost exclusively to producing and selling 
cement and closely related products. 

The second 4 largest companies operated 26 plants and had 17.4 
percent of the total capacity. Their average total assets was $36 

on. 

The third 4 companies, ranked according to their rated cement 
capacity, operated 18 plants and had 12.2 percent of United States 
capacity. Their total assets averaged $27 million. 

In contrast to these rather formidable companies there are however, 
a large number of 1- and 2-plant companies with much more modest 
assets and productive capacities. There were 3 companies whose 
assets averaged $5.7 million; 3 whose assets averaged $4.8 million; 
1 company with assets of $3.5 million, and 2 companies whose average 
assets were slightly over $2 million. 

Assets are not in all instances indicative of the company’s position 
in the portland-cement industry. This is illustra ny the 10th, 
llth, and 12th groups of companies shown in table 3. These groups 
include several companies primarily e d in other industries such, 
for example, as the Pittsburgh Plate Glass Co. 


TaBLe 3.—Total assets, number of plants, rated capacity and planned capacity 
i er a cement companies ranked according to their rated capacities on 
an. 1, 1956 






































{In groups of 4 companies) 
Rated capacity as | Capacity expansion 
Num- | Average | Num- of Jan. 1, 1956 planned as of 
‘Total assets} ber of | total assets | ber of Jan. 1, 1956 
Groups of ofcom- | com- | per com- | cement 
Meese sete’ Howard sonnet a Thou- |Percentof| Thou- (Percent of 
re - oo 
assets 4 assets ated | sands of| United | sands of | United 
assets barrels | States barrels | States 
(000) (000) total total 
Ist 4 companies...... $235, 307.4 3 | $78, 435.8 §1 981, 40 31.6 24, 613 33.7 
2d 4 companies... .... 143, 337.4 4 35, 834.3 26 5A, 330 17.4 7,906 10.8 
companies. ..... 107, 448.8 4 26, 862. 2 18 38, 084 12.2 10, 550 14.4 
4th 4 companies. __- 99, 602. 5 4 24, 923.1 8 24, 250 7.8 6, 050 8.3 
5th 4 companies_...- 59, 525. 6 3 19, 841.9 7 18, 210 5.8 2, 620 3.6 
6th 4 companies -__- 28, 441.8 3 9, 480. 6 7 14, 850 48 3, 950 5.4 
7th 4 companies __... 22, 958. 2 3 7, 652.7 5 11, 100 3.6 500 7 
8th 4 companies... 34, 581.9 4 8, 645.4 a 9, 950 3.2 1,750 2.4 
9th 4 companies. _._. 17, 037.2 3 5, 679.0 5 8, 700 2.8 3, 750 5.1 
10th 4 companies... 62, 766. 7 2 31, 383.3 4 8, 050 2.6 2, 470 3.4 
llth 4companies....| 442, 605.0 3] 147, 565.0 4 7, 300 2.3 1,100 1.5 
12th 4 companies....| 115, 639.6 3 38, 546.5 5 6, 600 2.1 900 12 
13th 4companies....| 14,5043 3 4, 834.7 4 5,750 1.8 2, 278 3.1 
14th 4 companies. 3, 474.3 1 3, 474.3 4 4, 595 15 1, 263 1.6 
15th 3 companies _._ 4,010.7 2 ~ 3 1, 635 Sy, eae 0 
4 new companies... ES REE ) OS ee 3, 552 48 
1 Not available. 


Cees Seeners: Ceveeieaneiee and 5. eae Saninene ies Som are, Hem. Seeeay.» ene 


According to expansion plans reported to the committee, the 
4 largest companies will increase their proportion of the industry 
somewhat. ereas they had 31.6 percent of the capacity at the 
first of the year, they account for 33.7 percent of the expansion planned 
beyond that date. 
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The second 4 largest companies, on the other hand, had 17.4 per- 
cent of the 1955 capacity oa anticipated making only 10.8 percent of 
the expansion. 

As table 3 will indicate, several groups of the smallest companies 
re to hold their own, or even improve their proportion of the in- 

ustry. 

In speaking of a “proportion” of the industry, however, it should 
be borne in mind that markets for cement are largely local or regional, 
and it is not ible to speak of a proportion of the industry as 
though all producers’ markets are on a national scale. 


WHERE THE EXPANSION IS TO BE MADE 


Although the cement companies supplied information as to exact 
locations of plants and the pertinent capacity data for each plant, 
the information was accepted on an understanding with certain of 
the producers—those who protested the matter—that individual 
plant and company data would not be made public. Further- 
more, the pertinent use of information on capacity location would be 
in relating such information to demand within the relevant market 
area. Data indicating past levels of consumption of cement in what 
could reasonably be called ‘‘market areas” are not available, and the 
making of original data of this kind would involve enormous surveys 
and tabulations far beyond the scope of the committee’s survey or 
the resources available to the committee. 

On the supply side, both capacity and production data are cus- 
tomarily available on the basis of “producing districts,’ as reported 
by the Bureau of Mines. These producing districts are so arranged as 
to group production and capacity dite Yor a large number of com- 
panies, so that there is little likelihood that such information for any 
one company will become known to its competitors. 

On the demand side, the Bureau of Mines’ regular reports on ship- 
ments from the mills are on the basis of States. 

The two sets of reports are rendered unusable for relating production 
to consumption within even broad geographical areas for the reason that 
the capacity and production reports group noncontiguous areas of the 
country, and in the case of some of the most important producing 
States, the producing districts cut across State lines and thus group 
parts of States in different producing districts. 

In order to compare productive capacity within given areas with 
the indicated level of cement used in those areas, this report has 
adopted certain groupings of whole States which are here referred to 
as ‘market areas.’’ A qualifying word should be said about these 
“market areas.’’ The cement producers have supplied the committee, 
at its request, with maps outlining those sections of the country in 
which each of their mills eee markets cement. Needless to 
say, the marketing areas of differently located mills, in most instances, 


overlap, at least to some extent. These maps have been used as 
guides in making the groupings of States referred to as ‘market. 
areas.”” The results, however, would in no sense be accurate enough 
to delineate areas as cement is actually marketed. One of the reasons 
is, of course, that in order to compare with the shipment data, the 
groupings had to be on the basis of whole States, whereas natural 
marketing areas—if thev could be defined—would be found to sub- 
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divide States. Furthermore, broader groupings than would otherwise 
be indicated, have in some instances adopted in order to avoid 
the possibility that one producer’s nonpublic information could be 
deduced by his competitors. 

In spite of the roughness—perhaps a misnomer—of the ‘market 
area” designations, it is nonetheless possible to observe that the 
industry’s largest expansion plans are in those areas where capacity 
is already most heavily concentrated and where the new capacity 
hey er to be needed least. This may be seen by reference to 
table No. 4. 


TaBLe 4—Consumption of portland cement from United States mills in 1955 
compared with producing capacity al end of 1955 and as planned for 1960 by 
market areas ! 














Consump- | Rated capacity as per- 
tion from cent of 1955 consump- 
aot eet) ae | ee 
capacity | capacity es mm 
Market area end of planned | mills in 
1955 for 1960 1955 
(thousand | End of 1960 ca- 
barrels) 1955 pacity 
WORN abi a abe te S11, 544 384, 796 287, 192 108 134 
I, Maine, New Hampshire, Massa- 
CUIAB, iio oncdcgctrciquisn stand 2, 050 2, 050 7, 347 28 2 
II. Vermont, New York.......-........ 18, 366 20, 666 19, 693 93 105 
Ili. Rhode Island, Connecticut, New 
Jersey, Pennsylvania, Delaware, 
EOP Bonk icin, once ned 53, 542 63, 312 35, 595 150 178 
IV. District of Columbia, Virginia, 
North Carolina .................. 5, 040 7,340 10, 610 48 69 
V. West Virginia, Ohio, Kentucky, 
Indiana, Michigan... .........-.- 53, 848 71, 263 45, 073 119 158 
VI. Wisconsin, Dlineis._-............_-. 10, 945 13, 695 20, 646 53 66 
VII. Minnesota, North Dakota, South 
Dakota, Nebraska, Iowa... -..__.- 17, 867 23, 537 17, 577 102 14 
VIIL. Missouri, Kansas, Arkansas, Okla- 
0 RETIRE SSI se ARs Seiten ee 28, 961 35, 763 22, 377 129 160 
IX. Colorado, Utah, New Mexico, 
MAND iho it de oceedlgeh incon ules aching 8, 555 10, 615 9, 654 89 110 
X. Montana, Wyoming._.......-...... 2, 200 4, 1, 529 144 262 
XI. Idaho, Washington, Oregon_........ 9, 450 10, 150 8, 976 93 113 
XII. Nevada, Oamras................- 37, 070 47, 650 32, 201 115 148 
XII. South Caro! ener ogg omnes 
M semeniogl, lorida, Tennessee. . 32, 614 34, 832 27, 666 118 126 
XIV. Louisiana, Texas. _.......-........ 31, 036 39, 923 28, 128 78 142 
Unspecified. ................. a cpibesit akg hee madend eine 23 ® ® 























1 Market areas represent original groupings of States adopted for the purpose of this report. 
3 Less than Mo of 1 percent. 


Source: Committee’s questionnaire, 


Here it may be noted that an area of the country where cement- 
ing capacity is already the most heavily concentrated, namely 
in the area No. III, embracing Pennsylvania, New Jersey, and severa 
other States, is also the area where a large proportion of the new 
capacity is to be added. Rated capacity in this area at the end of 
1955 amounted to 150 percent of the apparent consumption in the 
area, and according to the industry’s expansion plans, the area’s 
rated capacity in 1960 will amount to 178 percent of the consumption 
in 1955. 

Similarly, in another area where capacity is heavily concentrated 
that No. V (embracing West Virginia, Ohio, Kentucky, Indiana, an 
Michigan), capacity at the end of 1955 was 119 percent of the quan- 
tities consumed in 1955 and according to expansion plans, 1960 
capacity will be 158 percent of 1955 consumption. 
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Similarly, market area No. VIII (Missouri, Arkansas, Kansas, and 
Oklahoma) had capacity amounting to 129 percent of 1955 consump- 
tion, and expansion plans called for increasing this to 160 percent 
by 1960. 

"ta the area No. XII (Nevada and California), 1955 capacity 
amounted to 115 pace of consumption in that area, and anticipated 
1960 capacity will be 148 percent of 1955 consumption. 

The above comparisons should be related to the fact that antici- 
pated capacity expansions in the whole country amount to 134 percent 
of 1955 consumption. 

Such areas as those labeled No. I (Maine, New Hampshire, and 
Massachusetts); No. IV (District of Columbia, Virginia, and North 
Carolina) and No. VI (Wisconsin and Illinois) appear to have the 
prospect of being in a deficit position in 1960. 

In one heavily consuming area, No. XIV (Louisiana and Texas), 
expansion plans indicate that the area might be changed from a deficit 
to a slightly relative surplus position. This observation only empha- 
sizes however, the qualifications with which statements from these data 
can be made. It is apparent that the coastal areas of Texas are in 
no real sense in the same marketing sphere as some of the inland 
areas. 

For example, the Fort Worth dealer who purchased cement from 
Monterrey, Mexico, last year and paid $5.20 per barrel delivered at 
Fort Worth, at a time when the Fort Worth producer’s price was $2.81 
per barrel, was not paying the Monterrey producer a premium price 
for his cement. On the contrary, the difference represented $2.29 * 
per barrel in freight costs, plus 9 cents per barrel import duty. To 
illustrate further, the rail freight rate for shipping cement from Hous- 
ton to Dallas, in carload lots, is $1.20 per barrel °; and the rate for 
shipping from El Paso, on the southwestern border of the State, to 
Austin, at about the center of the State, is $1.80 per barrel.° As 
compared with the approximate average net price of $2.70 per barrel 
which U. S. producers received last year, it is apparent that except 
during stringent shortages, these freight costs would make such 
shipments prohibitive. 


*QG. T. ©, Tariff 1-B andfTexas LinesfTariffj24-U, ICC 859, 
ca Lines Tariff on 
vid, 
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Curapter III. Nature or Demanp 


Demand for cement depends in very large part upon the level of 
all economic activity in the country. In the past, at any rate, the 
volume of construction activity—which determines the emand for 
cement—has been high in periods of general prosperity, and low 
when the general level of production is low. his suggests that a 
continuing growth in the Nation’s output of goods and services will 
call for increasing volumes of cement. 

This does not mean of course, that a reliable forecast of the volume 
of cement which will be used, under any and all circumstances, can 
be fixed to any measure of the overall volume of economic activity. 
As is well known, construction activity has characteristically gone 
through wider “‘cycles’’ than most other economic activity, tending 
to fall to lower levels in periods of depression, and to rise to greater 
heights in ‘boom” periods. Furthermore, in periods when the 
economic system remains on an even keel, there is no rule that con- 
struction activity will remain a fixed percentage of all economic 
activity from one year to the next. Finally, any attempt to forecast 
demand from past relationships must take into account that con- 
struction methods may change, that new materials may arise to 
take the place of cement, or that price changes may occur to shift 
demand to or from alternative materials already in use. 


CEMENT CONSUMPTION IS RELATED TO GNP 


Despite the foregoing qualifications it will be useful—for purposes 
of appraising demand prospects in the years ahead—to note how 
closely increases in consumption of cement have been associated with 
real increases in the output of all economic goods and services since 
1932, a 24-year period in which the output of goods and services has 
grown without serious interruption. 

Chart II pictures the relationship between cement consumption, 
expressed in millions of barrels, and the gross national product, ex- 
pressed in 1955 prices. The chart also shows the regression line, or 
the average relationship, between cement consumption and GNP, ex- 
cept that data for the years 1943-45 have been omitted from the com- 
putation of the regression line, for reasons which will become clear. 

Omitting the years 1943-45, it may be found by statistical corre- 
lation that 98 percent of the variation in yearly volume of cement 
consumed in the 1932-54 period, is accounted for by changes in 
GNP.' Furthermore, the equation which expresses the average 
relationship between the data could have been used for estimating 
cement consumption in these years, on the basis of GNP, with a 
standard error of +9.8 million barrels. 


1 The estimating equation is 
Xie= —33.01+4-.800887 GNP 
Where: 


Xie= estimated consumption in millions of barrels 
X3 = GNP in 1955 prices 


@= 98. The standard error of estimate is +9.8 million barrels, and the 95 percent confidence interval 
is +20.6 million barrels. For notes on statistical methods see appendix A. 
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Translating the equation, it states that, as a general rule, an addi- 
tional 8 million barrels of cement were consumed with each $10 billion 
increase in GNP (where GNP is expressed in constant prices, of course, 
i fictitious changes in the volume of goods and services pro- 

uced). 

Several rather technical observations may be made concerning the 
data shown on chart II. First, in the years 1943 through 1945, 
the volume of cement consumed was inordinately low, compared to 
what might have been expected from the GNP of those years. The 
fact was that wartime regulations placed quite stringent limitations 
on the construction work which could be done in those years.? Ce- 
ment consumption could not have been “normally” related to GNP 
in those years, since “unessential’’ types of construction were pro- 
hibited, irrespective of either the wishes or the financial ability of in- 
dividuals to undertake these constructions. For this reason, the data 
for the years 1943-45 are omitted from the statistical analysis. 

It could also be said that cement consumption in 1946 was con- 
siderably lower than might have been expected, and even somewhat 
lower than might have oa expected in 1947. This probably could 
be explained, at least in part, by a presumption that it took some time 
for entrepreneurs and labor to find their way back into the con- 
struction fields, after manpower and equipment had been channeled 
away from construction activities. Data for the years 1946 and 1947 
are however included in the statistical computations. 

Finally, it may be noted that cement consumption in both the 
years 1954 and 1955 was slightly higher than would have been indi- 
cated by the average relationship to GNP in the 1932-54 period. 
This suggests the possibility that when GNP reaches as high a level 
as that which obtained in those years, a new average relationship 
between cement consumption and GNP is manifest. If this should 
prove to be the case, then a greater ratio of cement consumption to 
GNP would be expected in the years ahead, even if no added require- 
ments for cement had been created by the new Federal highway 

rogram. 

Chart IT shows the consumption figure for 1955 as preliminary, or 
“estimated.”’ The fact is, however, that the reports on which the 
Bureau of Mines has based this figure are substantially complete, and 
hence the figure shown on the chart can for all practical purposes be 
taken as final. Thus we may compare the quantity of cement actually 
consumed in 1955 with the quantity which would be indicated on the 
basis of the estimating equation derived from the 1932-54 relationship 
to GNP as follows: Whereas actual consumption in 1955 was 296.2 
million barrels, the estimate from the regression equation is 280.0 mil- 
lion barrels, indicating an estimating error of 16.2 million barrels, or 
5.5 percent of actual consumption. 

se will be made of these past relationships, in the next chapter, 
where some of the pertinent assumptions that may be made about 
the future demand for cement will be examined. At this point it 
seems reasonable to conclude that if we expect the GNP to continue 
increasing without serious interruption, and economic activity to be 
divided between construction and other activity about as has been 
the experience in the 1932-54 period, then we can translate, at least 


in a rough way, our GNP expectations into an expected demand for 
cement. 


2 See War Production Board Order L~41 issued effective April 1942 and rescinded October 15, 1945. 
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DEMAND DEPENDS UPON TYPE OF CONSTRUCTION 


It is to be expected of course that demand for cement is moré 
closely related to the volume of construction activity taking place. 
While GNP refers to the volume of all goods and services produced 
in the Nation, construction activity is the direct consumer of cement. 

Mr. Nathan H. Schein of the Department of Commerce has worked 
out a method for estimating the amount of cement consumed within 
a given year by use of the annual Department of Commerce reports 
giving the value of three classes of construction put in place. The 
value figures are of course adjusted by the appropriate indexes of 
construction costs, so that fictitious changes in actual amounts of 
construction are eliminated, or at least mimimized. The classes of 
construction which need separate identification are as follows: (a) 
residential building; (6) nonresidential building; (c) all other 
construction. 

Data are available for more detailed classes of construction, but 
analysis led to the conclusion that “for practical estimating purposes 
it was sufficient to relate cement shipments to three major segments of 
construction activity.’ * 

More specifically, this method of estimating cement consumption 
involves a multiple correlation analysis, and is based upon experience 
in the years 1946 through 1954. The close correspondence between 
actual consumption in each of the years 1946-54 and the quantities 
which would be estimated from the multiple correlation equation is 
indicated by Mr. Schein’s chart which is reproduced on the accompany- 
ing page as chart IIT. 

As would be expected, statistical analysis indicates that this 
method of estimating cement consumption is considerably more 
reliable than the method involving use of the GNP. More precisely, 
the method yields estimates of consumption which vary from actual 
consumption in the years 1946-54 by a standard error of +4.1 
million barrels.® 

The pertinent facts which this analysis of the 1946—54 period reveals 
are: first, there was, of course, a highly uniform correspondence be- 
tween changes in cement consumption and changes in the volumes 
of the 3 classes of construction activity; and, second, the 3 classes of 
construction activity required significantly different amounts of cement 
per dollar of construction costs. 

“3 See “Estimating Demand for Portland Cement” in Construction Review Volume II No. 1 January 1956 


may P| (a Mg publication of the U. 8. Departments of Labor and Commerce). 
p. cit. p. 

4 For a table of actual and estimated quantities see — table 2. 

* Mr. Schein’s published analysis was based upon Bureau of Mines data for consumption which have 
since been revised by slight amounts. His multiple correlation equation has been recomputed, using the 
revised data, and also including types of hydraulic cement other than portland. The quantities of such 
other types of hydraulie cement produced and used in the United States are relatively small, amounting 
te about 1.5 percent of total consumption in 1954, but can for many purposes be used interchangeably with 
portland cement. The result of the revised agg orgy is that even the close relationship between esti- 
mated and actual consumption found by Mr. ein is somewhat improved. The revised equation is: 


Xie=7.564+-3.73 Xa+11.12X5+-121.67 log Xa 
Where: 


re: 
Xi-=calculated domestic consumption of portland cement in millions of barrels 
X:=new residential building in billions of dollars (1947-49 prices) 

X3=new nonresidential buil in billions of dollars (1947-49 prices) 

X;=all other new construction in billions of dollars (1947-49 prices) 


The coefficient of correlation squared is .992. The standard error of estimate is +4.12 barrels; and the 95 
percent confidence interval is +10.60 million barrels. 
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An additional 3.7 barrels of cement were consumed with each $1,000 
increase in residential building; whereas an additional 11.1 barrels 
were consumed with each $1,000 increase in nonresidential building 
(with construction values expressed in 1947-49 prices). As for cement 
used in all other types of construction, Mr. Schein’s correlation equa- 
tion implies that the relationship between cement consumption and 
value of construction put in place is nonlinear, with somewhat larger 

uantities of cement being used dollar of construction cost when 
the volume of such construction is high than when it is low. 

It appears however that a multiple correlation equation which 
assumes straight line relationships between cement consumption and 
each of the 3 classes of construction activity gives about the same 
reliability as Mr. Schein’s equation, and such an equation permits 
the statement that in the years 1946-54 about 8 barrels of cement 
were used for each additional $1,000 spent for all other types of 
construction.’ 

This method of estimating cement requirements has been advanced 
as a method for projecting short-run demand—that is, for 1 or 2 

ears ahead—on the asis of forecasts of construction activity. The 
nited States Departments of Labor and Commerce have for some 
years, and with some success, issued toward the close of the year 
such forecasts of construction activity for the year ahead.* Use will be 
? With each of the independent variables expressed in actual numbers the estimating equation Is: 
Xie 50,36-+48.70X2+0.56Xj 40.12 


The coefficient of correlation squared is .993. The standard error of estimate is +4.08 barrels and the 95 
percent confidence interval is +10.48 barrels. See ap A. 
§ The forecasts have been published in Construction Review op. cit. 
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made of the method in the next chapter in appraising the supply- 
demand outlook, as it appears from capacity expansions which were 
planned at the time of the committee’s survey. 


HOW “CONSUMPTION” IS MEASURED 


Here it might be noted that throughout this report data for ‘‘use”’ 
or “consumption”—sometimes called “apparent consumption’’—are 
in fact shipments from the cement mills, plus imports from abroad, 
minus exports to foreign countries. This method of computing “con- 
sumption” of cement a been accepted by the Bureau of Mines and 
the Department of Commerce. In the absence of data on actual use 
the method is thought to give a reasonably close approximation of 
actual uses. Inventories of cement, other than inventories maintained 
at the cement mills, are normally quite small in relation to the volume 
of cement used; hence it is thought that there is little time lag between 
shipments from the mills and actual use, and that changes in dealers’ 
inventories do not significantly distort the picture.® 


REGIONAL SHIFTS IN DEMAND 


It has previously been observed that the supply of cement is 
essentially a local or regional matter. Cement mills are rather widely 
scattered over the Nation, as are the necessary productive materials, 
and cement is a “heavy freight” product. As bas likewise been 
pointed out, a “rule of thumb” observation in the industry is that 
cement is rarely shipped for more than 300 miles—except of course 
where the destination can be reached by water transport. 

These facts have a particular bearing on the question of how much 
capacity is needed in the Nation in order to satisfy demand. Esti- 
mating what the demand will be is one thing, anticipating where the 
demand will be is quite another thing. Patterns of chronic mislocation 
of productive capacity can of course be identified, but some distortions 
are likely to appear at any given time for the reason local and regional 
variations in demand are quite sharp. 

It is for the same reason, moreover, that considerably more capacity 
in the Nation as a whole is needed than is likely to be utilized all at 
one time, if local demand is to be met. 

A surplus of capacity in Tennessee is of little use in meeting a 
deficit in Texas, and productive capacity may remain idle in Kansas 
while demand goes unmet in Connecticut. No doubt sudden shifts 
in regional demand bring about some shifting of the mills’ marketing 
areas, or shifts in the degree to which overlapping areas will be sup- 
plied from one mill rather than another—at least in periods of general 
shortages. Customary pricing and marketing practices in the indus- 
try tend however, to operate against a free flow of cement from sur- 
plus to deficit areas. According to this custom, a mill that ships 
into another mill’s territory, if it ships there at all, “absorbs freight”’ 
so as to meet the delivered price of the mill nearer the buyer." 

* Present trade customs, and the absence of storage facilities other than at the mills, may result in part 
from the “economies” of the industry, including the fact that the cement tends to harden on prolonged 
exposure to humidity and in part the fact that large stocks in the hands of resellers and possibly <2 eee 


pete hens detrimental to price stabilization plans under which the manufacturers appear historica! have 
operated. 


1 See Federal Trade Commission v. Cement Institute, 333 U. S. 683, 698 (1948). See also Samuel M. 
Loescher “Inert Antitrust Administration; Formula Pricing and the Cement Industry,’ Yale Law Journal, 
November 1955, vol. 65, No. 1. 
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A result is that buyers in shortage areas who are lucky enough to 
obtain supplies from distant mills obtain these supplies at relatively 
low prices; but conversely, some buyers may be unable to obtain 
supplies at any price. When supplies are tight each mill prefers to 
allocate its available supplies to areas where, under customary pricing 
practice, little or no freight absorption will be involved, and net prices 
received by the mill will be Tigh. Furthermore, the producers 
naturally prefer to supply the buyers in their nearby sales territory 
and thus maintain the goodwill of buyers who will be their most 
desirable customers in periods of slack demand. A quite probable 
result is that those areas of the country where productive capacity is 
inadequate to meet local demand receive proportionately less than a 
norma) share of available supplies in. periods of general shortage." 

Table 5 presents certain percentages by which shifts in demand, 
in two recent periods, may be compared for selected areas of the 
country. These areas represent groupings of States which have been 
made for the purpose of this report, and have been referred to pre- 
viously as what appear to represent, in a very rough way, the logical 
marketing areas of presently-existing cement mills.” 

The comparisons are based on changes in consumption between the 
year 1948 and the year 1953 and between 1953 and 1955. Here it may 

e noted that with the rapid expansion in construction activity taking 
place over the Nation, consumption of cement increased in every 
market area. This was true in the period 1948 to 1953; and it was true 
again in the period 1953 to 1955. But in neither period did consump- 
tion increase in all areas evenly. 

For example, between the years 1948 and_ 1953, the amount of 
cement consumed in the Continental United States, (from domestic 
mills) increased 30 percent. But consumption in the market area 
which has been numbered I, increased only 24 percent, or 6 percent 
less than in the Nation as a whole. Comparing the change between 
1953 and 1955, however, it may be seen that consumption in the 
Nation increased by 13 percent, while consumption in market area 


I increased by 27 percent, or 14 percent more than in the Nation as a 
whole. 





il See Senate Rept. No. 44, 8ist Cong., Feb. 10, 1949, titled “Changes In Distribution of Steel, 1940-47.” 
13 See ch. II for a discussion of these areas. 
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TaBsLe 5.—How changes in consumption of portland cement in each market area 
varied from changes in United States totals, 1948-53 and 1953-55 

















Consump- 
tion as 1948-53 1953-55 
percent of variation variation 
United from from 
Market area States United | United 
total from States | States 
United percent | percent 
States mills increase increase 
in 1955 | 
NE eae BO i acct nirsiitialgcwintnns Sn wha ied 100. 0 0 0 
I, Maine, New Hampshire, Massachusetts _..-..........-- 2.6 —6 | +14 
Il, Vermont, New York.._..-.._.--.--. 6.9 +2 | —ll 
Ill. Rhode Island, Connecticut, New Jersey, ‘Pennsylvania, | 
Delaware, Maryland__ dh aclaidcanicld ides Utitiniih aie deel daiie 12.4 0 | —6 
IV. District of Columbia, Virginia, North Carolina ______- 3.7 —11 —4 
V. West Virginia, Ohio, Kentucky, Indiana, Michigan._-- 15.7 0 +4 
Fn Se Es BIEN as, pink nt sdepewdnendiitliilioe apksncadienee 7.2 —4 —8 
VIL. eee North Dakota, ‘South sages dhesieaacere: ant 4 
owa 3 aiineeieascs y —5 - 
VIIL. Missouri, Kansas, Arkansas, Oklahoma.______._--.-__- 7.8 | =—7 | +5 
IX. Colorado, Utah, New Mexico, PFs a sini 3.4 +13 | 1 
Tie I, TE SNE a cckincins insaditimnicttgecakinusiné 5 —13 —10 
XI. Idaho, W ‘ashington, Oregon. WERE: EARS See ee 3.1 —6 —Il1 
oi las ONIN, CNN 2 calito sigan io enmingeshnaiaitmeigtel <i’ 11.2 +6 +11 
XII. South Carolina, Georgia, Alabama, Mississippi, 
Florida, Tennessee 9.6 +10 —3 
XIV. Louisiana, Texas......-- 9.8 td +13 
Unspecified. ...........- | SER) MAR PRR CERT ARS A ae ie 

















1 Less than Mo of 1 percent, 


Source: Department of Interior, Bureau of Mines; (compiled from reports on mill shipments to States of 
destination). 


Here again the comparisons are imprecise, for several reasons. 
First, it has not been possible to take account of cement imported from 
abroad, which amounts were most likely consumed in coastal States. 
As has been noted, imports of cement jumped to a record high of 
5.2 million barrels in 1955, and while this amounted to a little over 
1 percent of the cement consumed in the United States in that year, 
this quantity could nevertheless be a significant factor in the supply 
reaching one or two of the coastal market areas. 

For the reasons already discussed, moreover, the way in which the 
market areas shared in the available supply of cement—particularly 
in 1955—is not necessarily the same as the way in which demand 
was spread, including unmet demand. 

Despite these and other imprecisions, however, the variations in 
the data from area to area are so sharp that it could hardly be dis- 
puted that the shifts in area demand were also sharp. 


INCREASING PER CAPITA USE 


Before leaving the discussion of demand characteristics, it should 
be observed that there appears to have been a long-term upward 
trend in per capita use of cement over the past several decades. 

Since 1914, there have been two major cycles in construction 
activity—or at least a cycle and a half. This record is reflected, 
indirectly, in Chart IV, which shows yearly per capita consumption 
of portland cement from 1914 through 1955. A simple trend line 
shown on chart indicates an average increase in per capita use, since 
1914, of slightly over one-tenth of a barrel per year (0.013 barrel). 
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In 1955, a year of exceptionally high construction activity, cement 
consumption amounted to 1.8 b for each person in the Conti- 
nental United States. 

Increasing per capita use of cement may mean one or all of these 
things: The real volume of construction per person has increased; 
there have been changes in construction methods involving the use 
of cement where other materials were formerly used; or an increasing 
proportion of construction activity has gone into those t of con- 
struction which are larger consumers OF comank: In truth, it seems 
not unlikely that increasing per capita use of cement has been due in 

art to all of these factors. Both because timber has become relatively 
ess plentiful, and for other reasons, steel and concrete structures are 
now erected for purposes once served by wooden structures. Fur- 
thermore, cement, when mixed into concrete, appears to enjoy ad- 
vantages over some alternative materials in that a relatively high 
proportion of the work of moving it and putting it into place can be 
performed by machinery. If true, cement would thus be favored by 
the pressures which are common to most industries, toward adopting 
labor-saving processes. 

A further look at the trend line shown in the accompanying chart 
suggests that a more appropriate way of determining the trend in per 
capita consumption might be to begin with 1932, or perhaps take the 
average of the two periods since 1914 when the construction cycle 
was moving upward. Such a method would involve a reasoning to 
this effect: Since the volume of construction activity appears never 
to be stable, from year to year, but seems always to be either on an 
up or down trend, then to determine what the demand in some future 
year might be, one reasonable assumption would be that the recent 
aga trend in construction activity may continue into the future. 
The selection of a trend depends, however, upon the use to which it 
is to be put. The main purpose in computing a trend in per capita 
consumption in this instance is that some use of it will be made in the 
next chapter, in presenting estimates of possible demand in the years 
ahead. For this purpose it seems best to choose a conservative trend. 
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Cuapter LV. Inpicarep SHORTAGES IN THE YEARS AHEAD 


Forecasting future demand for a commodity is, like forecasting any 
other economic event, a risky undertaking. As has been shown, 
demand for cement is largely dependent upon the overall level of eco- 
nomic activity; and there is of course no certainty that the economic 
system will continue to grow, or that depressions will not recur. 
Similarly, there is no certainty that construction methods will not be 
suddenly altered, nor that some new invention will not arise to take 
the place of cement. All of these things, and others, may happen in 
the unforeseeable future. It is possible, however, to discover past 
trends and past relationships and to project these into the future, 
making adjustments of course for the effeets of new events which can 
be reasonably expected to occur. Such projections should provide 
what seems the most likely range within which demand will fall, on 
the basis of assumptions which most people are willing to accept. 


REQUIREMENTS OF THE NEW FEDERAL HIGHWAY PROGRAM 


One new event which seems certain, at least to the Bureau of 
Public Roads, is that whatever the demand for cement might normally 
be in the years immediately ahead, additional demand can be expected 
to result from the Federal-Aid Highway Act of 1956, which was 
rere in June 1956. This act suiherises the expenditure of $33.1 
illion of Federal funds for highway construction over the next 13 
years, and the principal authorizations of the act are as follows: 


$24,825 million for a new “National System of Interstate 
and Defense Highways,” which involves the States meeting 
10 percent of the costs. This authorization is apportioned 
over the 13 fiscal years, 1957-69, although the States are 
authorized to speed up the work by using their own funds, 
with the understanding that they will be reimbursed from 
their apportionments for a later year. 

$208 million for public-domain roads—roads in Federal 
parks, forest highways, ete.—over the next 3 fiscal years, 
1957-59. 

$1,850 million over 3 fiscal years (1957-59) for the regular 
primary and secondary road program—which is available to 
the States on the condition that they meet 50 percent of the 
construction cost. 


Expanded highway construction will mean that public bodies will 
have an even more substantial interest in the cement business than 
now, since public funds will in the future account for a larger per- 
centage of the industry’s sales. State and Federal highway on 
are expected to supply the market for about one-fourth of all of the 
cement to be produced in 1956; and by 1958 public uses are expected 
to rise to about 30 percent of the total cement sold. 


1 Public Law 627, 84th Cong. 
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The effects of the new highway program on cement requirements will 
not be felt until calendar 1957, when the Bureau of Public Roads esti- 
mates that 20.5 million barrels will be needed. In the subsequent 
years these requirements are expected to increase, at first rapidly, then 
gradually, until a peak demand of 39.6 million barrels is reached in 
1965. Thereafter requirements are expected to taper off, to 23 million 
barrels by 1969, the last year of the program presently authorized. 

The Bureau of Public Roads has supplied the committee with its 
estimates of expected demand for cement for all types of highway 
construction over the next 13 years. These estimates, shown in table 
6, are based on the premise that highway construction financed from 
other than Federal funds will continue at about the 1956 level, and 
that construction costs will also continue at the 1956 level. 


TasLe 6.—Estimated portland cement usage and requirements for all highway 
construction in the United Siates 























{Millions of barrels) 
Usage and 
Base require- Be eae ‘Total usage requirements 
Calendar year ments at | for Federal | 224 Z py for es 
1986 level highway ments for construct on 
rosram highways involving 
prog Federal funds 
29.9 13.0 
33.1 14.4 
34.1 13.1 
35.8 12.4 
38.1 13.2 
aes 42.0 15.0 
Rend 50.0 15.8 
ety 61.6 17.3 
¥ 74.0 20. 5 
74.0 20.5 94.5 40.1 
74.0 28.9 102.9 48.0 
74.0 33.4 107. 4 53.5 
74.0 36.5 110.5 7.4 
74.0 36. 8 110.8 58.1 
74.0 37.2 111.2 58.7 
74.0 37.5 111.5 59.4 
74.0 39.3 113.3 61.6 
74.0 39. 6 113.8 62.3 
74.0 38. 6 112.6 61.3 
74.0 36.1 110.1 58.7 
74.9 29.6 103. 6 51.2 
74.0 23.0 97.0 43.7 
962.0 437.0 1, 399. 0 714.0 

















. 1948 through 1955 
1956 through 1969 





Estimated requirements for 1957 through 1969 are based on prices at the 1954 level. 

The above figures were developed from cement-usage factors derived from data reported on form PR 47 
or all highway construction projects involving Federal funds. 

i ang requirements for 1957 through 1969 are estimated not to exceed 2 percent of the construction 
requirements. 


Source: U. 8. Department of Commerce, Bureau of Public Roads. 


ESTIMATING DEMAND FROM EXPECTED POPULATION INCREASES 


One method of arriving at the demand for cement which might be 
expected in the years immediately ahead, is to project per capita 
consumption at the 1955 rate, then add on the requirements for the 
new highway program. This would involve, of course, allowances for 


2Im tin the Bureau's estimates of cement requirements is also the premise that there will be no short- 
iauateiesaanetiel ae . such as structural steel. 


85102—56——-6 
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expected population increases. On the basis of 1950-55 birthrates, 
the Bureau of the Census has projected the population of the conti- 
nental United States up to 1975, as follows: * 


Millions Millions 
ies soe as eee t ewe pease We Cae ee 179. 4 
Is Sa oe 3 oA SS ee TEC S PERO eee see eet. 193. 3 
WO ore sobs ot Cakes BTU rk Red se es ads he de 209. 4 
SU ee ie oe ba ee FOS Be Oh oak as bea pec 228. 5 
Tei sk Sinn A in to 176.5 


As has been noted, apparent consumption amounted to 1.79 barrels 
for each person in the continental United States in 1955. Increasing 
this rate for the years ahead by the very modest 0.013 barrels Sod ‘aaa 
which has been the trend over the 1914-55 period, and multiplying 
by the expected population, we find that a 1955 level of construction 
activity projected to 1957 would require 308.2 million barrels of cement 
in that year. Furthermore, by adding the 20.5 million barrels of new 
demand expected to result from the expanded highway pro we 
would thus find a total indicated demand of 328.7 million bane in 
1957. 

we wipers monet by the same method gives an indicated demand 
of 367.1 million barrels in 1960, and an indicated demand of 408.4 
million barrels in 1965. 

Similar estimates for the intervening years, and for the year 1965, 
are shown in table 7. This table also indicates the amount of the 
surplus or deficit in cement supplies which would be expected to accom- 
pany these demand levels, assuming that the productive capacity, 
which was in place or to be constructed according to the industrys 


plans at the beginning of this year, is utilized at 90 percent of rated 
capacity. 


TasLe 7.—Planned capacity compared with demand projected on 1955 per capita 








consumption 
Projected Added re- 
Expected demand at | quirements Total 90 percent of| Indicated 
population ! 1955 per of new demand planned surplus (+) 
capita use highway capacity ? or 
program deficit (-—) 
Million Million Million Million 
Million els barrels barrels barrels barrds 
PE Siacesasnetess 165.3 PEE Uislusdsceachonkancesacinueonntesuesecek sees ae adueses 
_ Rae 168. 1 ep, SECS RE 301.0 322.7 @) 
| A 170.9 308.2 20.5 328.7 333.6 +4.9 
| _ SENSE naeT 173.7 315.5 28.9 344.4 340. 9 —3.5 
Raima 176.5 322.9 33.4 356. 3 342.8 13.5 
SE eS 179.4 330. 6 36.5 $67.1 343, 2 —23.9 
Pe codnenenpubbbesbenikio cca asebiinnnds ehabeniad ee Niele ISAS FSET, ORE 
| EEE Pre seeps eee yer TG Th Anicinealndnshcd enh ievie-nsedeniatin:ekeecaairemmbt oe 
SCAR ESESEDE RR Bein Saeed se eB ERLE Sir See ES TS 
TRISTE L! SESE RR Salen ESele Rae DS Bidktinincwsacbecdendnahoubestnubsbacionsoce 
Wi gctcn ccc 193.3 368.8 39. 6 408. 4 343.2 —65.2 























recent birth rates—set out in Series P-25, No. 123. 
ko capactty to be available st the end of the year; date for other years refer to 


ery> > yaaa available 


Source: Expected Population, Department of Commerce, Bureau of Census, Series P-25, No. 123; 
Requirements of H way Program Department of Commerce, Bureau of Public Roads; planned 
ee anemia Ge be Comittee on Small Business, House of Representatives 


gi. counulng ra for continental United States only, and represents the highest of the 3 assump- 
for 1956 


ie year. 





pcre oh esc gt pth pod oko ne ean ame 
o exce a 

the of the smaller number of born the 1930’s”— “Assumption 
A” as set out in Department of Commerce, Bureau of the Census, series P-28, vol, 123, October 20, 108. 
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ESTIMATING DEMAND FROM GNP AND CONSTRUCTION ESTIMATES 


An alternative method of making an appraisal of what the demand 
for cement might be in the years would be to translate into 
cement demand expectations as to what general level of economic ac- 
tivity will be in the years ahead. This is assuming, of course, that 
we have available any aeaeene appraisals of future economic ac- 
tivity from which to make the translations. As has been shown in 
the previous chapter, year-to-year changes in the quantities of cement 
consumed have been, since 1932, quite closely related to changes in 
the GNP when the GNP is expressed in uniform prices. 

Fortunately, several systematic appraisals of the possible GNP 
do exist, Beginning with the work of the President’s Materials 
Policy Commission, several groups of economists and statisticians 
have been at work making estimates of what the GNP is likely to be 
in the years ahead, under varying assumptions as to what the Nation’s 
population and labor force will be.* e methods underlying such 
estimates as have been published share in common an assumption 
of “full employment.” These methods involve, not simply a pro- 
jection of total GNP, but allocations of the labor force and other 
resources among the major segments of economic activity, with 
counter adjustments, to arrive at a distribution of resources which 
seems most likely to satisfy the Nation’s demands for major classes 
of goods and services. It was thus in light of such GNP projections 
that the Economic Report of the President for 1954 stated that-—- 


* * * our country can within a decade increase its produc- 
tion from a current annual level of about $360.0 billion to 
$500.0 billion or more * * *.4 


The different authors of GNP projections have of course gotten 
different results, arising principally from differing assumptions as to 
what the size of the labor force will be, as to what a “satisfactory” 
level of unemployment will be, and as to what the productivity in- 
creases will be. Another characteristic which the published projec- 
tions seems to share in common, however, is that later projections 
tend to be continually more “optimistic” than projections made at 
an earlier time. The birthrate continues high, measures of produc- 
tivity indicate that the upward trends of World War II and the post- 
war years have persisted, and investment in new plant and equipment 
continues upward, from which it is assumed that further productivity 
increases are in the offing. 

Thus, late in 1954, the economics department of McGraw-Hill 
Publishing Co. projeeted a $415.0 billion GNP for 1960 (in 1953 
prices),® and in the fall of 1956 upped the estimate by 13 percent.° 


*See: The President's Materials Policy Commission, Resources for Freedom, June 1952; National Plan- 
ning Asseciation eg Bn a Colm) American Econom in 1 December 1952; Department of 
Commerce, Markets After the Defense Expansion, December 29, 1952; Staff report of the Joint Committee 
on the Economic of the Economic Growth of the United States During the 
Next Decade, December 1954; Economics department of McGraw-Hill Pub Co., The American 
nr. eg. ee = Oy sla and 1970, ag be reer oy ob Publishing Co., Electrical World, 

; Coaference on Economic hy come Prosperity, ‘ 
ee J. Frederick Dowhurat & Associates: Ammric’s Noods and Regoaras, the 20th Cen Fund, 
1955; Stanford Research Institute, America’s for Wood, 1929-75, June 1954; Rex F. y, The 
" — — for Farm Products, Department of Agriculture, Economics, vol. ‘VII, 

0. y 

4 Economic Report of the President, 84th Cong., Ist sess., H, Doc. No. 31, p. 4. 

5 Op. cit.: The American Economy: for Growth, McGraw-Hill Pubitshing Co. 

* See: Electrical World, McGraw-Hill Pu Co., September 17, 1956, p. 149. 
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None of these GNP projections are of course predictions of what 
actually will happen. Rather, they are more estimates of what will 
be the Nation’s productive potential to turn out the kinds of and 

uantities of goods and services which seem likely to be wanted. 

hey all assume a continuing growth of the economy, a circumstance 
which is necessary in order to use the relationships discussed in the 
ghee chapter in translating these projections into indicated demand 
or cement. 

One of the most recent of the GNP estimates is that which has 
been prepared by the Conference on Economic Progress.’ It is 
unique, moreover, in that the analysis has been made in such detail 
that it has been possible to obtain anticipated expenditures for each 
of several classes of construction activity and, moreover, these expendi- 
tures take account of the new act authorizing an expanded highway 
program.’ These estimates appear in table 8, grouped according to 
the three classes of construction which are needed for projecting 
demand for cement by the multiple correlation equation discussed in 
chapter ITT. 


TABLE 8.—1957 and 1960 construction expenditures, as projected by the Conference 
on Economic Progress 

















Total In billions of 1955 dollars In billions of 1947-49 dollars 
ota. 

1957 1960 1957 1960 Index ! 
Residential building -__._......_. $18.5 $22.0 $15.0 $17.9 81. 21 
Nonresidential building - ...._.-. 15.0 18.0 11.8 14,1 78. 50 
BIR UE Fe 5. Seok ain 17.0 19.0 13.8 15.4 81.09 














1 The indexes express 1955 dollars as percentages of 1947-49 dollars. These indexes are derived by applica- 
tion to various detailed classes of construction of one or more of a variety of construction cost indexes which 
are most appropriate to each class of construction. For sources of construction cost indexes, see Department 
of Commerce, monthly Survey of Current Business. 

? Total expenditures for road construction in 1957 are placed at $6.2 billion ($1.6 billion over 1955) and 
$7.5 billion in 1960 ($3 billion over 1955), on an assumption that all of the Federal funds authorized for expendi- 
ture at a ratio of $9 to $1 of State funds will be spent, and that about 4 of the Federal funds authorized for 
spending on a 1 to 1 matching of State funds will be spent. Totals omit projected construction expenditures 
for oi] well and natural gas drilling, as do the data used in the multiple correlation analysis. 


Sources: Projected construction expenditures in 1955 prices, Conference on Economic Progress; construc- 
tion cost indexes, Department of Commerce, Construction Materials Division. 


Assuming therefore that the relationship between demand for 
cement and the three pertinent classes of construction expenditures 
will continue as in the period 1946-54, it may be found by the esti- 
mating equation that the projected expenditures discussed above give 
an indicated demand for cement as follows: 1957, 334 million barrels; ° 
1960, 376 million barrels.” 

As has been pointed out in chapter III, projecting demand for cement 
on the basis of the 1932-54 relationship eae cement consumption 
and GNP is a less reliable method than that provided by the equation 
which is derived from construction expenditures. Consequently, the 
latter method should be preferred, other things being equal. It may 
be of interest, nevertheless, to compare the estimates of demand for 


FA Conference on Economic Progress: The Gaps in our Prosperity, Washington, D, C., September 


* Public Law 627, 84th Cong. 
* The standard error of forecast is 6.9 million barrels; and the 95 percent confidence range is 316 to 352 mil- 


lion a 
fae EE Ea Se ee ee eee een confidence Tange is 352 to 400 mil- 
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1957 and 1960, which would be indicated by the 1932-54 relationship 
between cement consumption and GNP. 

On the basis of a $436.7 billion GNP in 1957 and $492.1 billion in 
1960 (in 1955 dollars) as projected on the assumption of “full employ- 
ment”’ by the Conference on Economic Progress, the indicated demand 
for cement in 1957 and 1960 would be as follows: 1957, 317.7 million 
barrels; '' 1960, 361.0 million barrels." 

Here it must be noted, however, that indicated demand based on 
the 1932-54 relationship to GNP makes no allowance for a new source 
of demand created by the expanded highway program. Consequently, 
if we accept the hypothesis that mepested: requirements for the new 
highway program will be fully superimposed upon the “normal”’ 
demand which might be expected from the 1932-54 relationship to 
GNP, we would add these new requirements to the GNP translations, 
in which case the indicated demand would be"as follows: 1957, 337.2 
million barrels; 1960, 397.5 million barrels. 

Table 9, summarizes the results of projecting demand for cement 
to 1957 and 1960 by the above three methods—that is (1) by the simple 
method of translating CEP’s GNP projections for these years, and 
adding amounts for the new highway program, (2) multiplying 1955 
per capita use of portland cement by the expected population, and 
then adding on the requirements of the new highway program, 
and (3) translating CEP’s projections of construction expenditures 
by the multiple-correlation equation which describes the relationship 
between cement consumption and new construction expenditures in 
the 1946—54 period. 


TABLE 9.—Demand projected by 3 methods compared with 90 percent and 85 percent 
of rated capacity planned as of Ist of 1956 


{Millions of barrels] 














1957 1960 
Demand method: 
1, 1932-54 regression on gross national product and Conference on Economic 
Progress, Gross national product estimate, plus new highWay requirements. 337.2 397.5 
2. 1955 per capita use extended, plus new highway requirements..____...___- 328. 7 367.1 
3. 1946-56 multiple correlation with construction activity and Conference on 
Economic Progress estimates of construction activity...................- 333.5 375.7 
Supply method: 
1, 90 percent of rated capacity planned as of Ist of 1956._............-. . ee 333.6 343.2 
2. 85 percent of rated capacity planned as of Ist of 1956_...................-.- 315.1 324.2 





In summary, it can be noted that projecting the 1955 per capita 
use on the basis of the expected population in 1957 and 1960, and 
adding requirements for the highway program, gives closely similar 
results to those reached by translating CEP’s projections of the three 
classes of construction expenditures to those years. The population 
projections indicate a demand of 328.7 million barrels in 1957 and 
367.1 million barrels in 1960. These figures are, respectively, 4.8 mil- 
lion barrels and 8.6 million barrels less than the estimates derived 
from CEP’s projections of construction expenditures. These differ- 
ences are relatively small, and as will be noted later, they will be 
largely eliminated by appropriate adjustments. 

!! The standard error of forecast is 11 million barrels and the 95 percent confidence range is 294 to 340 
#2 The standard error of forecast is 12 million barrels and“the 95 percent confidence range is 336 to 386 











- Similarly, it is 21.8 
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This leaves comparisons to be drawn from the estimates derived 
by method No. 1—that is, derived by translating CEP’s GNP esti- 
mates according to the 1932-54 relationship and then adding on 
requirements for the new highway program. The results for 1957 
are not greatly different from the estimates derived by methods 
No. 2 and No. 3, with adjustments to be discussed, the maximum 
difference is 5.0 million barrels. For the pm 1960, however, the 
difference becomes substantially greater. The GNP translation, plus 
the expected new highway requirements, is 26.9 million barrels greater 
than extension of LOGE pss capita use, plus new highway requirements. 

illion barrels greater than the icteninhing from 
CEP’s estimates of construction activity for 1960. These observa- 
tions lead simply to the conclusion that CEP’s GNP budget for 1960 
anticipates a somewhat greater per capita rate of construction activity 
than prevailed in 1955, but that a somewhat lesser percentage of the 
Nation’s total productive effort will be devoted to construction than 
was true of the 1932-54 period. 

Even for the year 1960 the difference between the estimates derived 
by methods No. 1 and No. 2 are not great percentagewise. After a 
small adjustment to make the estimates refer to identical kinds of 
cement, the estimate derived by method No. 1 is about 7 percent 
higher than the lowest estimate—that derived by method No. 2. 

The estimates derived by these 3 methods should not, however, be 
looked upon as estimates derived from 3 completely independent 
methods. On the contrary, the key factors involved in the per capita 
projections, population growth, 1955 levels of construction activity, 
also, and the expanded highway program are themselves facts which 
have been taken into account by the CEP’s estimates of construction 
expenditures. The value, therefore, in deriving estimates of demand 
both by projecting 1955 per capita use, and by the method of trans- 
lating CEP’s projected construction expenditures, is not that the 
estimates are independent, but that the latter method provides some 
answer to the question whether 1955 rates of consumption projected 
into the future lie within the realm of reasonable possibility. The 
value of method No. 3, then, lies m the fact that a group of economists 
have considered projections of this nature, within the framework of 
all other major classes of economic activity, and have thus found them 
not only within the realm of possibility, but to be wholly consistent 
with full employment in the years ahead. | 

Coming now to the adjustments which have been mentioned as 
being needed, it should be said that these are needed in order to make 
estimates derived by extensions of the 1955 per capita consumption 
(method No. 2) strictly comparable with the estimates derived by 
the other two methods. The estimates based upon per capita use 
of cement in 1955 take account of portland cement only, whereas the 
other estimates are based on past consumption of all hydraulic 
cements. Such cements other than portland amounted to 3.5 million 
barrels, or about 1.3 percent of the total consumed in 1954. We may 
therefore deduct 3.5 million barrels from the demand estimates 
derived by methods No. 1 and No. 3, on the assumption that demand 
to this amount can be met with cements other than portland. The 
results, then, allow us to compare the indicated demand for portland 
cement with the supply which is indicated by the industry’s expansion 
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plans as of first of the year. Assuming a 90-percent utilization of 
the pager oP ease for 1957, and alternatively, an 85-percent utili- 
zation of thi capacity, surplus or deficit supplies are indicated for 
each of the 3 methods of projecting demand, as follows: 


Indicated surplus or deficit of portland cement in 1957 











{In millions of barrels} 

Surplus (+) or deficit (—) 

Indicated 
demand At 90 percent | At 85 percent 
tiisation | uctheation 
ut ition 
IE FOE Bik. ik Sib. Sauk aabictieabbinnsaibaadbadendie’ 333.7 —0.1 —18.6 
IO BN Tw olidip sictnsnhibeinonaddiipe ccdlins ailimenagin dushibeitare sin 328.7 +4.9 —13.6 
SURO TOU Oe cb coda dedi tnididdsviidwts migbeedaapaanbnlasaphies 330.0 +3.6 ~i4.9 














By the same token, we may compare the indicated deficits in 1960, 























as follows: 
Indicated surplus or deficit of portland cement in 1960 
{In millions of barrels} 
| Surplus (+) or deficit ‘—) 
Indicated | 
demand At 90 percent) At 85 percent 
ca capacit 
utifizstion | utilization 
pg of Bia AA RE aataletale ce ae ics Se BD aD 304.0 —50.8 —69.8 
DE IN Boks cadpincicnnensdcchig bdcddmmsabahicdseebinn = 367.1 —2.9 —42.9 
Os Gicapntipictinh«tesconneuienssabnacbunewensadientes 372.2 —29.0 —48. 0 
INDICATED SHORTAGES TO 1960 
The foregoing considerations suggest certain conclusions based upon 





a series of “ifs.” The “ifs” are: 

If the population continues to grow at what seems the most 
likely rate projected by the Bureau of the Census, and 

If construction activity continues at about the 1955 per capita 
rate, and 

If the new Federal highway program results in an additional 
activity as anticipated by the Bureau of Public Roads, and 

If a given volume of construction activity continues to require 
about the same ratio of cement as in the recent past, and 

If substantial expansions of cement mills beyond those plan- 
ned at the beginning of the year have not been put under way, 

Then the conclusions are: 

For the year 1957, portland cement will be in tight supply. Should 
all of the capacity planned as of the beginning of 1956 be put in place 
as per anticipated schedule, and should it be used at 90 percent of 
theoretical maximum throughout the year, then by the 3 methods of 
estimation above, the indications range from a slight deficit to a 
surplus of no more than 5 million barrels. This would most probably 
mean local shortages. Similarly, should only 85 percent capacity 
utilization be maintained, deficits ranging between 14 and 19 million 
barrels would be indicated. 
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For 1960, the capacity planned by the industry at the beginni 
of the year is clearly insufficient to meet demands indicated by any 
of the above methods of estimation. The demand estimates, based 
upon the above “‘ifs,”” would indicate shortages of between 24 and 51 
million barrels at 90-percent utilization of rated capacity; and short- 
ages of between 43 and 70 million barrels at 85-percent capacity 
utilization. 

On the question of what rate of capacity utilization can likely be 
sustained, it is pertinent to note that there have been few years in 
history when the industry utilized capacity for a full year at a rate 
as high as 85 percent. Regional shifts in demand make it appear 
that a rate higher than 85 percent could have hardly been sustained 
for protracted periods in the past; and, as has been noted, it would 
appear that the capacity ee planned as of the beginning of 
this year will little improve the regional distribution of capacity. On 
the contrary, the most substantial expansions were planned for those 
localities where new capacity seems to be least needed. 

Remarkable records were set in the years 1954 and 1955, when 
according to the Bureau of Mines monthly reports, production 
amounted to 92 percent and 99 percent of rated capacity in those 
years. In reality, these reports overstate the actual utilization, for 
the reason that capacity expansions made during these years appear 
not to have been promptly reported to the Bureau. For example, 
at the end of 1955, the Bureau’s utilization rate was based upon a 
rated capacity of 259.9 million barrels, whereas, the Bureau’s special 
survey subsequently showed that capacity in place at the end of the 
year amounted to 311.5 million barrels. The high rates which were 
reached in these years were achieved, moreover, only by the fact 
there was a backlog of demand—that is, these rates were reached 
only by delays in filling orders, and with construction projects in 
many localities being dempat in other words, a record high rate of 
capacity utilization was achieved by a reduction in the margin of 
safety needed to meet inevitable regional variations in demand, and 
by the consequent construction delays which more adequate capacity 
would have avoided. Furthermore, these rates appear to have been 
reached without substantial shutdowns for repairs, and without sub- 
stantial interruptions from unusual weather conditions or labor 
controversies. 


HIGHEST AND LOWEST GNP PROJECTIONS 


The foregoing projections of demand for cement can be compared, 
going p } 


with some degree of independence, and in a rough way, by use of 
GNP estimates published by groups other than the Conference on 
Economic Progress. One of the lowest GNP’s projected for the years 
ahead is also one of the earliest, having been ies from an analysis 
made in 1952 by Dr. Gerhard Colm for the National Planning As- 
sociation.” In that year Dr. Colm projected a GNP of $425 billion 
for 1960, expressed in 1951 prices. Making crude adjustments to 
express this projection in 1955 prices, and applying the age for 
the relationship between cement consumption and GNP in the 1932-54 
period, it will be found that Dr. Colm’s GNP would indicate a “nor- 


8 Op. cit. American Economy in 1960. 
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mal’? demand of 318 million barrels of cement in 1960." Since this 
GNP was projected well before the expanded highway program seemed 
a likely legislative reality, it appears particularly appropriate in this 
instance to treat the 37 million barrels expected to be required for 
the highway program in 1960 as additive to the indicated “normal” 
demand. In this case the demand indicated for 1960 would be 355 
million barrels. 

Moving toward the other extreme, it may be found that one of the 
larger GNP’s indicated for 1960 results from recent projections made 
by the economics department of McGraw-Hill Publishing Co. These 
projections indicate a $464 billion GNP for 1960, expressed in 1955 
prices." The 1932-54 relationship between cement consumption and 
GNP translates this quantity to a “normal’’ cement demand of 338 
million barrels. Furthermore, it would be more appropriate than 
not, to add to this amount the requirements of the new highway 
program, in which case the total indicated demand for 1960 is 375 
million barrels. 

Demand estimates for 1960 as derived by the five methods may 
then be compared as follows: 


Comparisons between 5 estimates of demand for 1960 














{Millions of barrels] 
Normal New high- 
demand way require- | Total demand 
ments 

ne a 361 | 37 398 
From 1955 per SI ENO oi eccénwbidiadndudbanioesscbschoades 331 37 368 
From CEP'’s estimates of construction activity .............-.! ......-.----+-}..---.-.---+-- 376 
a Oy gs APRA E hs Eee | 318 37 355 
From McGraw-Hill’s 1956 GN P....................--........ 338 37 375 





The greatest difference is to be found between the estimate derived 
by a atone the 1932-54 relationship between cement consumption 
and GNP to the GNP estimate made by Dr. Colm in 1952, and the 
estimate derived by applying the same estimating equation to CEP’s 
recent GNP estimate. Here the extremes are 355 million barrels 
and 398 million barrels, the difference being 43 million barrels. An 
estimate lying midway between these 2 extremes, as it happens, 
would be in close correspondence with the estimates derived by the 
other 3 methods. 

The lowest of the 5 estimates is that derived from the GNP pro- 
jections which Dr, Colm made in 1952. This does not suggest itself 
as the most likely of the estimates. Yet the 355 barrels of cement 
which this estimate indicates for 1960 exceeds the supply presently 
planned for that year by some 12 million barrels, even assuming that 


i Dr, Colm‘s proleation of a $425 billion GNP in 1960 (in 1951 eon) has been adjusted toa 1953 price 
base (to $436 bil ee, the staff of the Joint Committee on the Economic Report of the President (see 


Potential Economic Growth of the United States during the Next Decade, 83d Cong., 2d sess,, Joint Com- 
mittee Print, p. 27). In the above mew br com the $436 billion GNP at the 1953 base has heen further 
converted to »s by the crude method of applying the BLS wholesale price index for all commodities 





tol 
(1953 = 110.1; 1955= 110.7). Conventional met call for adjusting separately each major component of 
the GNP with the appropriate price indexes and, of course, a more refined method would be to adjust 
os the minor com ts with the appropriate price indexes. (See table D-2, footnote 1, Economic 
Report of the President, January ea) 
8 See Electrical World, September 17, 1956, op. cit. 
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the indicated capacity for 1960 can be operated at 90 percent. utili- 
zation. - 


INDICATED SHORTAGES TO 1965 AND BEYOND 


While it would perhaps be unrealistic to os). wi the cement industry 
to have, in 1956, expansion plans for meeting demands which may arise 
in 1965, or in even later years, it is nevertheless pertinent to point 
out that further expansions should be in prospect if the economy 
continues to grow. For the year 1965, we may compare three recent 
GNP projections and the demand for cement which would accompany 
— projections, if the 1932-54 relationship holds to that year, as 
follows: 





Projected (Indicated “nor 
GNP in 1955 | mal” demand 


ices for cement 
din billions) (in millions) 











Barrels 
Staff of the Joint Economic Committee !...........-...-.2...------.----. $538 3aR 
McGraw-Hill ?__.._._._. ssetbibnphenecdenundieiiacdnetbebemindhiaaenle 548 406 
National Chamber of Commerce 3. .................2.--.----. 2. eee eens 550 407 





1 See Potential Economic Growth of the United States During the Next Decade, op. cit. 
2 See Electrical World, op. cit. 
*See The World of Tomorrow, National Chamber of Commerce, Washington, D. C., April 1956. 


The above quantities—to which it would not be inappropriate to 
add 1965 requirements for the expanded highway program—may be 
compared with a total rated capacity of 385 million barrels, as planned 
for 1960. As a measure of what expenditures the industry might 
expect to make, however, these comparisons make no allowance for 
replacement of capacity which will become worn out or obsolete in the 

riod 1960-65, nor is there complete assurance that full allowance 

as been made for depreciation and obsolescence in the years prior to 
1965. 

McGraw-Hill has recently offered a GNP projection to 1970, which 
is $643 billion (in 1955 dollars). If the 1932-54 relationship between 
cement consumption and GNP should hold to the year, the indicated 
demand, without allowance for the new highway program, would be 
482 million barrels. 

Similarly, the National Chamber of Commerce has recently offered 
a GNP projection to 1975—which is $750 billion in 1955 prices. 
By the same token, the indicated normal demand for that year would 
be 568 million barrels of cement. 

To summarize, it appears that if construction activities not directly 
affected by the new highway program continue at the 1955 per capita 
rate, and no cepenaty expansions beyond those planned at the first 
of this year are rushed to completion, portland cement will be in 
tight supply in 1957. Continuing the same assumptions, further- 
more, it — from productive capacity now in prospect, that 
shortages will successively increase to 1960. Unless there is a serious 
interruption to the Nation’s economic growth, or some change in the 
technology of the construction industry pee affecting demand 
for cement, the period beyond 1960 will call for still further expansions 
in productive capacity. 
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CuarTrer V. OprporTUNITIES FOR EXPANSION IN THE CEMENT 
INDUSTRY 


Cement making is an ancient art. The industry today manufactures 
a small amount of natural and other hydraulic cements, but portland 
cement has long accounted for substantially all of the hydraulic 
cement se Pe In 1954 portland cement accounted for 99 percent 
of all the hydraulic cement ss 

The difference between natural and portland cements is that natural 
cement is a direct product of rocks found in nature, whereas portland 
cement is what might be called a scientifically controlled product, 
made of proper proportions of calcareous and argillaceous materials. 
The techniques of producing portland cement are widely known, and 
since the early part of this century have been free of patents, or so 
it is thought." 

The raw materials for making portland cement are widely available, 
and so, too, are the necessary fuels. The principal materials are lime- 
stone, or similar materials such as chalk or marl, and the argillaceous 
material, which is usually clay or shale. Other materials such as 
omer shells may be used in place of the limestone, provided of course 
all of the essential ingredients are supplied in one form or another, 
and in proportions which do not exceed specified limits. The materials 
used must be comparatively free from magnesia, as specifications limit 
the magnesia content of portland cement to 5 percent. Furthermore, 
the clay or shale must be siliceous, preferably containing 2} to 3 times 
as much silica as aluma, plus iron oxide.’ 

Such materials are relatively plentiful and are found in relatively 
close juxtaposition in almost every State in the Union. Cement plants 
are located in 37 different States. Most usually, the mills are located 
at or near limestone deposits.* 

Modern production methods involve heating the necessary materials 
in rotary kilns, from which a chemically combined clinker emerges. 
The clinker is then ground to a fine powder, usually with the addition 
of a small quantity of gypsum, to produce commercial portland cement. 
aan of the common fuels—coal, oil, or natural gas—may be used for 

eating. 

Labor requirements are likewise those which can be met in widely 
scattered areas. These consist of operators of earth-moving equip- 
ment, crane and mill operators, machinists, and chemists or technicians 
to maintain product control, plus unskilled labor. 

The factors bearing principally on the location of cement mills are, 
then, location of the raw materials and nearness of adequate markets, 
as the finished product incurs high-freight costs in relation to its value. 

These and other considerations suggest that many characteristics 
of the industry make it naturally suitable to firms of a size which might 
be regarded as small. While none of the firms submitting financial 


1 It is understood that a variety of patents do exist on products and processes by which portland cement 
may be further converted, such as to make waterproof cement. 
pee: The Encyclopedia Americana, vol. 22, p. 398 et seq. 
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data in response to the committee’s questionnaire reported total assets 
of less than $1 million, there are at present a number of firms in the 
industry—apparently successful—having total assets of between $3 
and $6 million. 


BIG COMPANIES OPERATE SMALL MILLS 


According to lists obtained from the Bureau of Mines, there were 
58 companies producing portland cement at the end of 1955. In 
addition, four new companies, all apparently quite small, were building 
or had announced intentions of beginning construction on plants in 
1956. 

There were three or four large producers having rated capacities 
between twenty and thirty million barrels. Similarly, there were 
three or four producers each having a total rated capacity between 
ten and twenty million barrels. On the other hand, there were 15 
companies with rated capacities of between 1 million and 2 million 
barrels; and 16 companies with total capacities ranging between two 
and three million barrels. 

On the basis of data submitted to the committee, however, the 
advantages of the larger producers, if any, are not apparent. For 
the most part, the large productive capacities controlled by the top 
producers do not represent large mills, but rather widely scattered 
mills of about the same size of those operated by the smaller com- 
panies. There were a few exceptions. The largest mill, of about 
10-million-barrel capacity, was not, however, operated by 1 of the 
10 largest producers. 

The largest producer, Universal Atlas, operated 10 mills and all 
except 2 were less than 2%-million-barrel capacities. The second 
largest producer, operated 14 mills, and all were less than 24-million- 
barrel capacities. The third largest producer operated 12 mills, 10 of 
which were less than 2y-million barrel capacity. In many instances 
the eight largest producers operated mulls of less than a million- 
barrel capacity. Taking the industry as a whole, mills of 1- to 3- 
million-barrel capacity were by far the most frequent. Altogether 
there were relatively few mills with more than 3-million-barrel capacity, 
and only 1 of less than one-half-million-barrel capacity. 

According to industry plans reported to the committee, 13 new 
mills were under construction, or to be built. None of these is to 
have more than 3.5 million barrels capacity. Nine are to have 
capacities of 1.5 million barrels or less and 3 of these are to have 
capacities of less than a million barrels. 


COMPARISONS OF FINANCIAL DATA 


In its questionnaire to the companies the committee asked for the 
company’s last annual financial report: In a number of instances 
the smaller companies replied that their stocks were closely held, 
and that they had made no annual reports. Nonetheless, a sufficient 
number of the smaller companies did supply financial information 
to allow certain comparisons between the investment and financial 
experiences of the smallest and the largest companies. More specifi- 
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cally tables 10 and 11.draw comparisons between the 1954 financial 
experience of 6 of the 7 largest producers, on the one hand, and the 19 
smallest producers on the other hand. The largest producer, Universal 
Atlas, is omitted from table 10 for the reason that it is a wholly 
owned subsidiary of the United States Steel Corp., and the pertinent 
financial information is not available for this company separately 
from the steel corporation’s other operations. The 19 small producers 
were selected as those having rated capacities of 2 million 
barrels or less. 

Tables 10 and 11 show for individual companies the following: 
rate of capacity utilization in 1954; the company’s net property 
account per barrel of rated capacity; ‘the average net price received 
pe are shipped in 1954; and net profits before taxes, as a percent 
of sales. 


Taste 10—Comparative investment and profit experience of 6 of the 7 largest cement 
companies in 1954 





| 











} 
Rated Production| Net | Average | Net profits 
| capacity | in 1954as | property net price | before taxes 
Company | class, percent of | account received | as percent 
i 1954! capacity ? per barrel | per barrel, | of sales $ 
{ } capacity § | 19544 
| == j 
| i 
NeAaONNE <6 oar gd | 85} $1.625| $2. 5657 | 28.6 
Do. Diistaaie ahve hoes eeicae | (*) &4 | 2. 457 | 2. 7185 | 23.3 
j (6) ' 93 | 2. 341 | 2. 8615 | 38. 2 
(8) j 90 | 1. 439 2. 6647 31.6 
} (8) 85 | 1. 354 | 2. 6518 29.3 
®) a1) 1.778) 28557 5 
AALS De A sets MR Regi | 8 | = $1.40 | = $2. 7108 29.3 
' ; ' 








| Omitted to avoid revealing company data; data on the same line, but in different columns, are for 
different companies. 

? Production is percent of capacity as of the end of the year. 

4 Net property account as of the end of the year divided by rated capacity as of the end of the year 

‘ As re ed to the committee. 

5 May include profits on sales of items other than cement. 

* Between 10,000,000 and 30,000,000. 


Sources: Committee questionnaire and U. S. Department of the Interior, Bureau of Mines 
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TaBLe 11.—Comparative investment and profit experience 


19 companies having 











r capacities of no more than 2,000,000 barrels in 1954 
Rated capac- | Production! Net prop- | A Net profits 
ity ' class 1954 | in 19542 as jerty account} net ra before taxes 
Company ! (thousand percent of | per barrel 4/| received 4 | as percent 
barrels) capacity capacity pa ae of sales § 

Name omitted... ....................- 1,501 to 2,000. . | RR EEE $2. 613 12.7 

SBE RS ORE LAR ERC EE Fb OR ota 108 $1. 426 / 5 SE 

102 2. 499 2. 650 29.0 

MBA ied teint < | ee 

| RRS ees 2.474 39.7 

dg RET 2, 656 35. 5 

95 1,135 -' | 

SRR ETA AR 2. 830 28.6 

99 1.371 2. 570 23.4 

84 - 056 2. 570 33.4 

SOF towinek inode 2. 495 28.7 

Sb a 2. 650 27.9 

91 1. 308 |p ae 

ge ee een SS ee 

83 2. 353 i 2 nag 

100 2. 904 Sg ae 

Bp eer etree BOO Tavcndaccccce 

99 2. 464 3. 340 22.5 

38 1. 580 ee 
Average for 10 small companies report- 

ing net property account... .........]................ 97.4 fo SiG a tise Seem 
Average for 10 small companies report- 

Be NU INE SIND 6s doh s nunc Bhstdsscuccasces< 2 SNES LICH Seer Meee 24.7 
Average for 9 small companies report- 

In at cs Bauieee baad PamegunseaawbRiemake omen 30.5 

Average for 19 small companies........)................ yk Beate errr LICR Sep eed nib gape ah ae 





























i ae cg toavoid revealing company data; data on the same line, but in different columns are for different 
com panies. 

? Production is percent of capacity as of the end of the year. 

2 Net property account as of the end of the year divided by rated capacity as of the end of the year. 

4 As reported to the committee. 

5 May include profits on sales of items other than cement. 


Sources: Committee questionnaire and U. 8. Department of Interior, Bureau of Mines. 


In each of the ey yo egen involving rated capacity, capacity 
ratings as of the end of the year are used. The same is true of net 
property account. This may mean, in some instances, that the 
capacity utilization figures do not provide a reliable measure of a 
firm’s opportunity for making sales in 1954, as capacity may have 
been added late in the year, with the result that the computations 
show a lesser rate of utilization than obtained for the capacity actually 
in place. These data are presented, therefore, for only general use. 
Furthermore, in order to avoid identification of individual companies 
and possible disclosure of nonpublic information, both the capacity 
utilization rates and the figures for net property account per barrel 
of capacity have been scrambled to the following extent: These data 
for one company are shown opposite the price and profit experience of 
another company. Consequently the data in both tables should be 
considered only in terms of high and low ranges for groups of individual 
companies. One qualification is added in—interchanging the data for 
companies, the interchanges have, in general, been made between 
companies of approximately the same size. 


SMALLEST PRODUCERS SEEM TO BE EFFICIENT 


The 6 big companies operated at an average rate of 88 percent of 
capacity in 1954, whereas the 19 small companies operated at a rate 
of 96 percent. For reasons that have been noted however, these 
comparisons are of limited reliability. 
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The 6 big companies taken together had profits before taxes amount- 
ing to 29 — of their sales in 1954. Ten of the smallest companies 
reported both profits and sales data, and these had a combined rate 
of 25 percent. One of these; for reasons which are not apparent, had 
a rate of only 13 percent; and when this company is omitted from the 
consideration the remaining 9 small companies had a combined rate of 
31 Eb of profits on sales. 

he remarkable thing about these profit rates, both for the largest 
and smallest companies, is the way in which they compare with 1954 
profit rates of other manufacturing industries. Profits, before taxes, 
of all manufacturing corporations in the United States amounted to 
8 percent of sales in 1954. Cement producers are rather unusual 
among American manufacturers in that most of these producers make 
substantially all of their sales appear to be in a single product. Some 
of the companies also sold lime, masonry, and special-purpose cement, 
and occasionally other materials related to their primary operation. 
It is believed, however, that sales and profits of the different com- 
panies here ver iy relate to like operations—principally production 
and sale of portland cement. 

If we accept profits on sales as a rough measure of profitability, we 
must observe that the companies at the lower end of the size scale 
fared as well, or better, than the 6 big companies; yet this result does 
not appear to have come about from differences in prices. In perhaps 
4 or 5 instances the smaller companies received an average net price 
per barrel significantly greater than the average price of any of the 
6 big companies; but on the other hand, there were more instances 
where a small company received a lesser net price than the lowest 
price of any of the big companies. 

One small company, having between 1.5 million and 2 million barrels 
capacity, received the lowest net price of any of the companies listed, 
large or small, and also had the highest profits as a percentage of sales. 
Furthermore, this company’s capacity utilization for the year was 
less than 90 percent. 

The data presented in tables 10 and 11 suggest that, in 1954 at 
least, there was no substantial difference between the rate of opera- 
tions, the rate of return, or the prices of the big companies as a group, 
and the smallest companies as a group. The smaller companies 
may have, on the whole, operated at a somewhat larger rate of capacit 
utilization but, for reasons which have been indicated, this is doubtful. 


FIXED INVESTMENTS PER BARREL OF CAPACITY 


Furthermore, the smallest companies compared quite favorably 
with the 6 big companies as to the amounts they had invested in 
physical property per barrel of productive capacity. Ten of the 
19 smallest companies reported information for their net property 
accounts (investment in land, buildings, and equipment, less deprecia- 
tion). Taken together, these 10 companies had a fixed investment of 
$1.76 per barrel of rated copecity, and the fixed investment for the 


rah ual companies ranged from 96 cents per barrel to $2.99 per 
arrel, 


‘Federal Trade Commission-Securities and Exchange Commission, Quarterly Financial Reports of 
Manufacturing Corporations. e 
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On the same basis, the 6 big companies taken together had a 
fixed investment of $1.94 per barrel of rated capacity. Individually 
their investments ranged from $1.35 to $2.45 per barrel. 

Taking the 6 big companies together, their profits, before taxes, 
amounted to 41 percent of their net property account in 1954. Seven 
of the 19 small companies reported both profits and property accounts 
and these had, combined, profits amounting to 54 percent of their 
net property account. ‘This means that profits before taxes would 
cover fixed investment in somewhat less than 2 years. Thus, while 
the cement industry has been described as an industry of relatively 
high fixed costs and low rate of plant amortization, the 1954 
experience would indicate the contrary. The profits, before taxes, 
of all manufacturing corporations in 1954 amounted to 33 percent of 
net property account. Furthermore, taking corporations in the 5 to 
10 million dollar asset class, which would be somewhat more appro- 
priate to a moderate size cement company, it may be found that all 
United States manufacturing corporations in this size class had 
profits, before taxes, amounting to only 18 percent of their net prop- 
erty accounts. 

he foregoing observations seem to suggest that in a period of 
relatively full capacity utilization, at least, the biggest producers 
enjoyed no visible advantage over the smallest producers in the in- 
dustry. It may be, however, that the fact that the big corporations 
have numbers of scattered mills may, in periods of slack demand, 
ive them marketing flexibility which could be quite advantageous. 
et in the year 1954, the 7 top producers (including Universal Atlas) 
received substantially different net prices from their different mills. 
The highest and lowest average net prices each of the seven top com- 
paces received at any one of their various mills, in 1954, are shown in 
table 12. 


TABLE 12.—1954 average mill net price received by mills of 7 largest cement companies 


Highest * Lowest! 
$2. 74 $2. 44 
2. 98 2. 58 
2. 73 2. 36 
2. 84 2. 41 
3. 49 2. 54 
2. 85 2. 53 
2. 81 f 2. 58 


1 Fractions of cents have been dropped. 


From all of the foregoing considerations—availability of materials, 
dispersion of markets, technological requirements, and comparative 
financial experiences of the largest and smallest companies—it would 
appear that the portland cement industry offers good opportunities 
for the entry of new, relatively small firms. There is however an 
apparent obstacle. 

CAPITAL REQUIREMENTS 


The obstacle lies in the fact that present costs per barrel of capacity 
are considerably higher for a new mill constructed today, than 1s 
the fixed, per barrel, investment of companies already in the industry. 

Ten companies reported plans for constructing new mills and gave 
their estimated costs of these mills. The expected costs for the 10 
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companies combined indicates an average cost of $5.71 per barrel of 
rated capacity. A new company that constructed a mill costing 
$5.71 per barrel of capacity would probably be up against competi- 
tion with one or more of the 6 big companies whose fixed investment 
in present capacity is $1.94 per barrel, or up against competition with 
one or more of the 10 smallest companies whose present fixed invest- 
ment is $1.76 per barrel. 

With reference to the average expected cost of $5.71 for the new 
mills, the lowest estimated cost for any one of the mills was $3.85 per 
barrel, and the highest estimated cost was $7.10 per barrel. There is 
no apparent correlation between the size of the mill to be constructed 
and the estimated cost per barrel. It is assumed therefore that the 
differences result from such factors as differences in local construction 
costs and—what is more probable—differences depending upon 
whether the companies plan to lease or purchase extensive materials 
deposits. 

Finally, there is a barrier to new entrance into the cement industry 
in the amount of capital which a small firm would have to raise. 
Assuming a per barrel cost of $5.71, a mill of a million barrels capacity 
would cost about $5.7 million. In addition, total assets of the smaller 
companies were about $1 per barrel of rated capacity, over and above 
their per-barrel net property accounts. This would suggest that to 
construct and operate a new mill of a million barrel capacity, a com- 
pany would need capital of between $6 and $7 million. 











































Apprenprx A.—Txrcunicat Norres on CorrELATION ANALYSES 


Since cement consumption must depend chiefly on the volume of 
certain types of construction activity, the extent to which cement 
consumption and the GNP are associated must reflect ert! eco- 
nomic factors that affect both construction activity and the GNP. If 
the historical relationship is to be used tor forecasting, two assump- 
tions must be made: (1) That these economic factors will continue to 
affect construction activity and GNP jointly in the same way as they 
did in the past, and (2) that cement consumption will be related to 
construction activity in the same way as in the past. All of the 
statistical statements with respect to forecasting accuracy that follow 
assume that these two statements are true. To the extent that they 
do not hold in the future, an additional error is involved because of a 
faulty economic formulation of the statistical relationships. 

An indication of the extent to which these ane may hold 
over time is given by extending the analysis backward into the 1920’s, 
although other sorts of considerations may make such an extension 
unreliable. For example, technological factors in the construction 
industry from 1932 to date may be so different from what they were 
in the 1920’s as to make this comparison meaningless. Certainly a 
different relationship held in the 1920’s and, in fact, the relationship 
was somewhat different for the years from 1921 through 1929, when 
GNP was in general increasing, and in 1930 through 1933, when 
GNP was decreasing. Data for 1954 and 1955 suggest moreover that 
a different relationship may have held in those years, following the 
decrease in GNP in 1954. On the other hand, the degree of associa- 
tion found between cement consumption and the GNP may hold 
when economic conditions in general are improving, as they have in 
a rough way since 1932, but a different relationship may hold when 
economic conditions are declining. 


CEMENT CONSUMPTION IN RELATION TO GNP 


Taking the years 1932-54, but omitting 1943-45, the correlation 
analysis tells us that 98 percent (r?=0.98) of the variation in cement 
consumption in these years was associated with the variation in GNP 
(when GNP is expressed in constant prices). Further, if this average 
relationship is used to estimate cement consumption in those years 
the standard error of estimate is 9.8 million barrels. To find, however, 
the range of error beyond which there is only a 5 percent probability 
that an error will fall, we multiply the standard error of estimate by 
the appropriate value of ¢ for 18 degrees of freedom (20 years of 
observations less the 2 variables) which is shown in standard tables 
to be 2.1. The result is 20.6 million barrels. Thus we may say that 
in using the — relationship to estimate cement consumption in 
the 1932-54 period we can be 95 : panes confident that the estimate 
will not be different from actual consumption by more than 20.6 
million barrels. 
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Using the analysis to project into the future is another matter, 
however. Here we are concerned not with the average error of esti- 
mate for the years in the analysis, but with the average error that may 
be associated with forecasts, The standard error of forecast allows 
for three possible sources of error: (1) Expected deviations about the 
regression line as measured by the standard error of estimate, (2) 
possible error in the sample estimate of the average value of the de- 
pendent variable (i. e., “actual” consumption of cement), and (3) 
possible error in the sample estimate of the slope of the curve of average 
relationship. 

It is manifest, moreover, that possible error in the slope of the curve 
becomes more important when values are far from the average value 
of GNP than when values fall close to that average, so the error inter- 
val tends to fan out as these values deviate from the mean in either 
direction. To illustrate, the standard error of forecast for a 2-variable 
analysis is computed by the formula: 





8 2 aa 
Lal shat ets, (Xa— Xs)? 
where: 
81.9 is the sample estimate of the standard error of estimate, 
Sp is the bans, estimate of the standard error of the regression 
coefficient, 
N is the number of observations on which the sample estimates 
are based, 
Xz is the forecast value for GNP, and 
X, is the mean or average value of GNP for the years in the 
analysis. 
Using, for example, the McGraw-Hill projection of a $548 billion 


GNP in 1965 (in 1955 prices), the standard error of forecast for this 
analysis is: 





baie 96.24 +264 +-0.000724 (548246)? 





=796.24+-4.81+ 66.03 
= 12.93. 


The 3 terms in the second line indicate the relative contribution of 
the 3 sources of error. 

Thus we find that, while the 1932-54 relationship yields a consump- 
tion forecast of 406 million barrels of cement, the standard error of 
forecast is 13 million barrels. Multiplying by the appropriate value 
for ¢ (which is 2.1) we find that the 95 percent confidence interval is 
27 million barrels. This allows us to say (still assuming the 1932-54 
relationship between cement consumption and GNP holds in the 
future) we can be 95 percent confident that the correct forecast for 
cement consumption in a year with a $548 billion GNP lies between 
379 million and 438 million barrels. 
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CEMENT CONSUMPTION IN RELATION TO NEW CONSTRUCTION 


Recomputing Mr. Schein’s multiple correlation equation on the 
basis of the revised consumption data shown in appendix table 2, the 
revised equation for the 1946-54 period is found to be: 


X,,=7.56+3.73.X_+-11.12.X34+-121.7 log X, 
Where: 
X,,=estimated cement consumption in millions of barrels 
X,=value of new residential building in billions of dollars (in 
1947-49 prices) 


X;=value of new nonresidential building in billions of dollars (in 
1947-49 prices) 


X,=value of “all other” new construction in billions of dollars (in 
1947-49 prices). 


This analysis yields a squared multiple correlation coefficient of 
0.992. Thus an extremely large part of the variation in the dependent 
variable appears to be associated with the three independent variables. 
The 99.2 percent figure has less meaning, however, than it would have 
if a larger number of years had been included in the analysis. 

The standard error of estimate for the recomputed analysis is 
4.12 million barrels, which when multiplied by the appropriate value 
of t for 5 degrees of freedom (9 observations less the 4 variables), 
which value is 2.57, the 95 percent confidence interval is found to be 
10.6 million barrels. 

This error term of 10.6 million barrels may be compared to the like 
error term of 20.6 million barrels for the GNP correlation, which indi- 
cates that the multiple correlation is considerably the better of the two. 
And of course we would in any case expect cement consumption to 
be much more closely related to construction activity than to the sum 
total of all economic activity. 

Here again, however, using the correlation equation to project into 
the future involves a much wider probable error than is found for the 
period of the analysis." 

To illustrate, it is found that the projected values for construction 
discussed in the text—namely those of the Conference on Economic 
Progress °—give a forecast value of 334 million barrels of cement 
consumption for the year 1957, and a like forecast of 376 million 
barrels for 1960. Standard errors of forecast for these projections 
are 6.9 and 9.2 million barrels, respectively. When these aie are 
multiplied by the appropriate t-ratio (2.57) to give a 95 percent con- 

1 Computational methods for the standard error of a forecast for an analysis involving 4 varigblés, or an 


number of variables, are given, among other reference, in Mordecai Ezekiel, Methods of Correlation Anal- 
ysis, edition 2, John Wiley & Sons, New York, 194 Friedman and R: J. Foote, 


1 Se Joan 
putational Methods for Handling Systems of Simultaneous Equations, With Applications to Agri- 
culture, U. 8. Department of Agriculture, Agriculture Handbook 94, 1955, pp. 17-19. 

3 The xpenditures for construct: 














projected e ion are, in billions of 1947-49 as follows: 
1957 1960 
Residential building $15.0 $17.9 
Nonresidential building... vad 11.8 14.1 
All other... 13.8 15.4 














—— bet, eee oe, 


~ a ae ten tim ttn © . am tee aed teed ee 
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ven. Thus, we can be 95-percent confident that the correct forecast 
for cement consumption in 1957 (based on the projected expenditures 
for construction) lies between 316 and 352 million barrels and for 1960 
lies between 352 and 400 million barrels. 

With reference to Mr. Schein’s estimating equation, it has been 
noted that the fourth variable, ‘other construction,” is converted to 
logarithms, while the other variables are expressed as ordinary num- 
bers. This technique was adopted after graphic analysis, from which 
it appears that a log curve gives a “better fit” than a straight line. 
(See The Demand for Cement, Construction and Building Materials, 
July 1954 [a joint publication of the U. S. Departments of Labor and 
Commerce]. However, a multiple correlation analysis in which all 
four variables are expressed in ordinary numbers yields a correlation 
coefficient of 0.9963 (using Bureau of Mines revised consumption 
data), which is slightly higher than the coefficient of 0.9961 obtained 
after converting the fourth variable to logarithms (and using the re- 
vised consumption data), 

(N oa ee foregoing technical notes have been prepared with the 
generous assistance and technical guidance of Dr. James P. Cavin, 
Chief, Statistical and Historical Research Branch, Agricultural Mar- 
keting Service, U. S. Department of Agriculture.) 


fidence interval, figures of 18 and 24 million barrels, respectively, are 


Appenprx TABLE 1.—Gross national product and apparent consumption of hydrau- 
lic cement in the United States, 1932-54 














Gross Cement con- Gross Cement con- 

national sumption national sumption 

Year roducts (millions of Year roducts (millions of 
(billions of barrels ') illions of barrels ') 
1955 dollars) 1955 dollars) 
FREES SSR rere 129.8 ER 324.1 91.6 
RAE 126.5 64.5 US rr 317.5 101.4 
| NOE EP 139.5 2 9... =e 283.1 166.9 
) aw RR Pe a RIES 144.2 Ff. Jee 282.7 183.5 
Ebdnacnctuusacinnse 174.2 Uk 4. 2s 295.8 202.0 
init: Stinnnsi tail eee 185.0 9 fo 204.9 204.9 
| __eN “ 176.5 vp b. eee 321.8 231.0 
Bi itantatscnetainitnebodtite 190. 4 - 4 2 Fees 345.4 242.6 
| Sere 207.7 * 3 oS eee 357.5 252.1 
SET ceniiens maibiecibeciaiigaauses 240.3 AT Kk” | aos 374. 262.2 
| EERE 271.1 i .¢ § . sees 365. 4 277.0 
See | 301.2 127.8 

















! Barrels of 376 pounds, 


Sources: Gross national product expressed in 1955 dollars is from Economic Report of the President, 
January 1956, table Sate 3 - cones t consumption of cement is from Department of Interior, Bureau 
ear 


of Mines, Annual M 
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Arpenpix Tasue 2.—Comparison between actual consumption and estimated 
consumption based on multiple correlation for 1946-54 ' ( showing projections 
for 1956, 1957, and 1960) 























Consumption (millions Value of new construction put in place (billions 
of barrels) of dollars in 1947-49 prices) 
an reyes me 
ear as percen 
of actual Residen- | Nonresi- 
Actual | Calculated Total tial build- | dential All other 
ing building 
166.9 168.1 100.7 15, 531 5, 644 4, 980 4, 907 
183.5 179.7 97.9 17, 784 6, 930 4,019 6, 835 
202.0 199. 1 98.6 20, 763 8, 316 4,715 7, 732 
204.9 209.7 102.3 22,177 8, 481 5, 114 8, 582 
2231.0 231.9 100. 4 26, 608 11, 955 5, 803 8, 850 
242.6 247.5 102.0 26, 988 9, 969 7, 544 9,475 
2252.1 252.1 100.0 27, 662 9, 861 7, 676 10, 125 
2262.2 261.0 99. 5 28, 931 10, 299 8, 186 10, 446 
2277.0 273.3 98,7 30, 912 11, 495 8, 816 10, 601 
3209.6 292. 5 97.6 2 34, 846 213, 961 29, 204 211, 501 
AW ELE AE) HENAN ARE eS RAE R EES aloe 4 34, 422 411,848 49,622 412, 952 
SERS es Bees | | See § 40, 600 § 15, 000 $11, 800 § 13, 800 
SOS ER EMEES PS SER 4 47, 400 $17,900 514, 100 $15, 400 




















1 Xie=7.564981-+-3.728700 X3-+-11.124500.X3+-121.668000 log Xi. 
: Revised data. 


ta. 
« Forecasts as of July 1956. 
§ Projection of the Conference on Economic Progress. 


Sources: Data for cement consumption are from U. 8. Department of Interior, Bureau of Mines; data 
or value of new construction put in place are from U. 8. Departments of Commerce and Labor. 
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APPENDIX TABLE 3,—A pparent consumption of portland and other hydraulic cement 
in the United States, 1919-55 



































{In millions of barrels] 
Shipments from United States mills Apparent 
Year Imports Exports = 
ion 
Portland Other Total! 
85.6 0.5 86.1 (}) 2.5 83.7 
96.3 8 97.1 0.5 3.0 94.6 
95. 6 5 96.0 ek 1.2 95.0 
Geis abi dtnckendaknsae samme 117.7 9 118.6 .4 1.1 117.8 
Fld vciosiineen cain acatisgee 135.9 1.3 137.2 1.8 1.0 137.9 
iii tise dhtingin din tem oene 146.0 14 147.5 2.0 -9 148.6 
): _ RR IAEA: 157.3 1.8 159.0 3.7 1.0 161.7 
Fe eidtisehdtiel din cuikmantptimbciinn 162.2 2.0 164.2 3.2 1.0 166.5 
Pel certisindsss iidhig onaiana acne bias 171.9 2.2 174.0 2.1 .8 175.3 
iets cen a Societe 175.8 2.2 178.1 2.3 8 179.5 
ith ninntrinaintienktdndnn éatuune 169.9 2.2 172.0 1.7 9 172.9 
TIE nim dénnhcatedece<heliak 159.1 1.8 160.8 1.0 8 161.1 
2 RSE SE GR CR 127.2 1.2 128.4 -5 4 128.4 
: iis heidinietiininihdie tei ewpeinton 80.8 5 81.4 5 4 81.5 
) ER Seas, 64.3 4 64.7 5 7 64.5 
Se iiruinivatinkbntseqidenee 75.9 ry 76.6 3 .6 76.3 
iatnnnk mndinctnedtecctinbe 75.2 1.0 76.2 -6 .4 76.4 
Sih mplpi eccetrininaieiinnieiiekictilttins 112.8 1.8 114.6 1,7 3 115.9 
WUE aeaclcasshitbilancibsitbamtinababehan 113.8 1.9 115.7 1.8 4 117.1 
hihi eink pin diddiedtassn tesncaipincion 106.3 1.9 108.2 oe 6 109. 4 
) Re RS 122,7 2.4 125.1 1.9 1.1 125.8 
Wine h asics netlecicsithins dient indiginiictes 130.3 2.5 132.9 «5 1.7 131.7 
OI iii, ceienascisthinnsinagiitn tepals 167.4 2.9 170.4 (?) 2.6 167.9 
Feesidecvbesirdtipuhanlodéncutade 185.3 2.6 187.8 ) Ll 186.7 
erie i rsivciesteistinninestin ben ihaiinn 127.6 1.8 129. 5 2) 1.7 127.8 
ends dh ondatihinaiGndn comnts 94.3 1.3 95. 6 @) 4.0 91.6 
NC RE a EES TN Se 106. 4 1.5 107.8 2) 6.5 101.4 
Lbs ssaccaniisdscccecdensesinsse 169. 6 2.5 172.1 2) 5.2 166, 9 
a ieritementtivaritnndteaiannen 187.5 2.9 190. 4 3) 6.8 183. 5 
Welbsincdvanbanaduisatinneigaiien 204.3 3.4 207.7 3 5.9 202.0 
WOU ii dic nindindiiodedudie 206. 1 3.2 209.3 1 4.6 204.9 
sR RL er ee eae a ee 227.8 4.2 232.0 1.4 2.4 231.0 
}. _ WERE GAS 241.2 3.5 244.6 9 2.9 242.6 
Wedbtwintdadeessbinationen 251.4 3.4 254.8 5 3.2 252.1 
) RE EE ae 260. 9 3.5 264.3 .4 2.6 262. 2 
Se chincinitias dutitbaihininsaanioe 274.9 3.5 278.4 5 L8 277.0 
WE tttbininachutsandsaiadeusd 292. 7 93.5 3296.2 5.2 1.8 3299. 6 
i Details may not add to totals due to rounding. 
3 Less than 100,000 barrels. 
+ Shipments of ‘‘other’’ hydraulic cement in 1955 are estimated. 
Source: Department of Interior, Bureau of Mines. 
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apacity f ‘or portland cement to be available in the 
1960, by producing districts 





























Capacity | Capacity | Oapacity | Capacity | Capacity 
availab’ available | available | available | available 
at end in 1957 in 1958 in 1959 in 1960, 
1956 
Det ei ee ceaseeeee 360, 835, 000 (374, 100, 000 |382, 246, 000 |384, 296, 000 384, 796, 000 
Oe No, 1 (eastern Pennsylvania and 
2S) SA a SE TEES 47, 662,000 | 49, 912,000 , 462, 50, 462,000 | 50, 462,000 
Diswic os : er, York and Maine)-.... 21, 716,000 | 23, 216,000 | 24,716,000 | 24,716,000 | 24, 716,000 
District N MD 5S naa se ningun 17, 760,000 | 19, 133,000 | 19,890,000 | 20,390,000 , 390, 
ue my No 0. i (western Pennsylvania and 
OE NR os ocadicd ac ene saminaieiicel 15, 710,000 | 16,085,000 | 16,460,000 | 16,460,000 | 16, 460,000 
District No, 5 re —- 24, 817,000 | 26,080,000 | 26,080,000 | 26,080,000 | 26,080,000 
District No. a Th se. SSE AEE , 945,000 | 9,945,000 | 9,945,000 | 10,195,000 | 10,445, 000 
District No, 7 (indiana, Kentucky and 

pe RRS Sat a ES 19, 833,000 | 22,983,000 | 23, 183,000 | 23,483,000 | 23, 733,000 
District No. 8 meter PR ARORA Rade: 13, 429,000 | 13, 668,000 | 13,747,000 | 13,747,000 | 13,747,000 
District No. 9 (Tennessee)..........-..---- 8, 732,000 | 8,732,000 | 8,732,000 | 8, 732,000 8, 732, 000 
District No. 10 (Virginia, a Florida, 

Louisiana, South Carolina, Mississippi) .| 23, 113,000 | 24,228,000 | 24,613,000 | 24,613,000 | 24,613,000 
District No. 11 (lowa)_....-....-.-....--.. 12, 750,000 | 13,250,000 | 13, 750,000 | 13,750,000 | 13,750,000 
District No. 12 (eastern Missouri, Minne- 

gota, South Dakota)............-.....-.. 16, 299, 000 | 16,549,000 | 17,149,000 | 17,499,000 | 17,499,000 
District No. 13 (Kamsas)_...........-.....- 11, 561,000 | 11, 561,000 | 11, 561,000 | 11,561,000 | 11,561,000 
District No. 14 (western Missouri, Ne- 

braska, Oklahoma, — CE a dei 15, 890,000 | 15,890,000 | 17,190,000 | 17,190,000 | 17, 190,000 
District No, 15 (Texas)_..-...-.-......---- , 503, 000 | 31, 753, 000 003, 33, 003, 000 , 003, 000 
District oo 16 (Colorad, Arizona, Wyo- 

ming, Montana, Utah, Idaho) _._........ 13, 995, 000 995, 14, 645, 000 | 15,295,000 | 15, 295, 000 
District No. 17 aes California) __...- 21, 100,000 | 21, 100,000 | 21, 100,000 | 21,100,000 | 21, 100,000 
District No, 18 (southern California) - ..... 26, 550, 000 550, 26, 550, , 550, 26, 550, 000 
District No. 19 (Oregon and Washington)..| 9,470,000 | 9,470,000 | 9,470,000 | 9,470,000 9, 470, 000 





The data for 1957 and 1958 are not adjusted for ‘‘scheduled withdrawals” as reported by the Department of 
Commerce. 


a, Committee’s questionnaire; producing districts are as defined by the Department of the Interior, 
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Appendix Taste 5.—Utilization of rated portland cement capacity by producing 
districts, 1943-66 














[Percent] 
Producing district 1943) 1944 1988 194013947 1948} 1949) 1950) 1951) 1952) 1953/1954) 1955 
Total continental United States.| 55 | 38 | 42 | 68 | 75 | 81 | 81 | 84} 87 | 87 | 91) 92) 99 
I. Eastern Pennsylvania and Mary- 
BOE RTE TUE IW GA SR Ae ae 43 | 29 | 84 62 | 69 | 86/| 88 | 88 | 92 | 88 | 92 | 93) 100 
II, prod York and Maine--............- 39 | 25 | 33 | 67 | 70 | 77 | 80 | 83 | 87 | 90 | 92 | 89} 106 
in AD iasins gpa ailing 0 piciciaticiatertinice aholiboias 54 | 82 | 38 | 66 75} 78 | 80} 82/ 91 | 85 | 93 | 98) OD 
IV. Western Pennsylvania and West 
 RERFERP ER RAS Ely Se 36 | 20 | 23 | 49 | 59 60 | 63 | 73 | 80; 95 | 90) 96 
Weg I  ccctnbinia Apipbidumesiinncie static 47 | 39 | 43 | 75 | 79 83 | 82 | 88 | 90/ 86| 93; 95 
Fe Bee binesdubinnedanuesnasdis Ibbamadis 48 | 33 | 44) 64 | 73} 77 | 85 | 84/| 90} 89 | 93) 92) 95 
Vil. meee. Kentucky, and Wisconsin..| 42 | 28 | 36 | 61 | 65 | 69 | 71 | 75| 77) 86| 94| 95} 95 
VIil. eon ia bt iain ne otbseaptocdalette 80 | 49 | 59 | 76 | 87} 89 | 89) 91 | 94/ 93 | 92) 87) 94 
DA! DOING coisa kb bi nnkh pte abs a0~ 65 | 53 | 39 | 69 | 80} 91 | 83} 83 | 92 | 93 | 91 | 91} 100 
ae Virginia, Georgia, Florida, Louisi- 
ana, and South Carolina (1949), 
Mississippi Drank gnepetresentinnll 89 | 63 | 63 | 75 | 81 | 72 | 87 | 91 | 76) 78 | 89} 95} 101 
Tete MPa aines evetaeninnss Ub eaatenes 62 | 46 | 40 | 70 | 80 | 81 | 87 | 83 | 90 | 06 | 92 | 94 95 
XIL East Missouri, Minnesota, and 
Sp PEELE TEAS St 43 | 34 | 35 | 69 | 81 | 85 | 87 | 87 | 84 87 | 92 | 92| 98 
PEEEEG MMNOND. fc daha Joka d ve ckieenst cence 67 | 32 | 33 | 70 | 76 | 84 {| 83 | 91 | 90 | 91 | 92) 92; 6 
XIV. West Missouri, Nebraska, Oklaho- 
mo. and Arkansas. ................ 78 | 40 | 46 | 77 | 8 | 89 | 86 | 93 | 95 | 97 | 96 | 97 | 104 
soodhibshah db chu siediken dghehcsalendee tea 68 | 44 | 57 | 76 | 83 | 8 | 90 | 92) 85 | 92 | R4 | 94 | 106 
XVL Eclorad, Wyoming, Montana, Utah, 
GG UGGS. itis ceeds ekki ccnccecin. 71 | 49 | 55 | 81 | 04 | 72 | 70 | 82) 84) 79 | 82) 87 | O4 
XVI. California. hicideaniin sheen eng peaitik iets deed iamanmeliads 67 | 61 | 60 | 73 | 77 | 84 | 78 | 85 j...-j---~]...-.]..--}--.- 
Northern AE RETA isto cit 0 Seer a 6c onlsdndclocadiscaslonaplcatatcmcatuonect Me hae t Oe | aa. ae 
| SSR ee a OF fuk. SR ih i. a a a PO 8 1) SS 
XVIII. Oregon and Washington a EE 69 | 60 | 46 | 65 | 78 | 87 | 79 | 84 | 93 | 92 | 86 | 86) 8 
ed) LD AP Ee aE ae Reever 70 | 63 | 78 | 100) 75 | 96 | 60 | 84 1103 [100 | 85 | 84 | 112 
Shs TERI A ie sci pticie sting da pions mnie ppatdend-§ MP AEE bice<feaeghncedees aaa | Pe) es ee ee 









































NorTe.—Percentages are based on Bureau of Mines monthly reports and will not necessarily agree with 
percentages shown elsewhere which have been computed on the basis of revised capacity data. 


Source: U. 8. Department of Interior, Bureau of Mines. 


Aprenpix Tasie 6.—Yearly oper yey of portland cement and productive capacity 


























at the end of the year, 1920-65 
[Millions of barrels] 
Production Production 
Capacity | as a percent Capacity jas a percent 
Year Production | at year’s | of capacity Year Production | at year’s | of capacity 
end at year’s end at year’s 
end end 
' 
) NEE. 100.0 146.4 68 es 105. 4 255. 7 41 
) RES SA 98.8 142.0 (i =e 121.9 256. 1 45 
Ween icanis 114.8 146, 2 79 v9 Ae PETER, 129.8 253.8 61 
ee 137.5 161.9 85 ae 163.6 246.9 66 
Pl avinne kas 149.4 175.1 85 |} 1942.......... 182.1 248.2 73 
bg RFE 161.7 193. 6 84 || 1943.......... 132.4 241.1 55 
) Eon 164.5 215.3 76 | ae 89.9 238. 9 38 
|_| SESS 173.2 227.1 7 re 101.3 239.9 42 
roe 176.3 243.7 72 |i 1946.......... 162.3 239. 8 68 
feb etet 170.6 258.9 66 |) 1947.......--.. 184. 6 246. 6 53 
bs 161.2 270.0 6O |) 1948.......... 203. 0 251.7 81 
+ SRE Ee 125.4 271.9 46 Fesone 207.5 255.3 81 
1982......... 76.7 271.3 oe TUR cds 222.8 264.4 84 
. a 63.5 269. 4 4 i} 1051.....-...- 241.8 277.4 87 
Ta cindnsones 77.7 262.7 , A ., 245.2 279.9 &8 
| RES 76.7 261.9 20 |} 1953........-.- 260. 5 287.5 91 
| eS 112.6 255. 5 44 || 1954.......... 267.7 294.3 91 
pp ES cS 116.2 255. 2 @ jj 1966........-. 292. 6 311.5 ut 

















Source: U. 8. Department of Interior, Bureau of Mines. 
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Apprenpix B.—Press RELEASE OF THE UNITED States DEPARTMENT 
or Commerce, Bureau or Pusuiic Roaps, Daten Jury 25, 1956 


Highway construction of all kinds in the 13-year period 1957-69 
will require 49 million tons of steel, 1,399 million barrels of cement, 
128 million tons of bituminous material, and 9,710 million tons of 

egate, according to year-by-year estimates of the Bureau of 
Public Roads of the United States Department of Commerce. At 
the peak of the program 442,000 men will be employed directly on 
highway-construction jobs. 

he heuved for 1957 through 1969 represent estimated requirements 
for all highway construction, including not only the $32.9 billion pro- 
gram authorized by the Federal-Aid Siiwar Act of 1956 and funds 
remaining from previous authorizations, but also the additional 
Federal-aid work contemplated to be authorized by future legislation, 
together with State, county, municipal, and other highway construc- 
tion expected to be performed without assistance. 

The total financing of highway construction, other than Federal 
funds, considered for these estimates is based on the premise that such 
expenditure will continue at about the 1956 level for each ensuing year. 
Requirements for airports, private roads and driveways, and mainte- 
nance are not included. 

The quantities required for any highway-construction program will 
vary inversely with prices for material, lebor, and equipment, and 
highway-construction bid prices. The estimates are based on prices 
remaining constant at current level. 

The material quantities shown in the tabulation (see center fold) ! 
are a reflection of material-usage factors developed from data re- 
ee by contractors on highway-construction projects involving 

ederal funds. The factors, adjusted to the price level of current 
a are expressed in units of the various items of material per 

illion dollars of construction expenditure. 

These factors vary somewhat from year to year. For example, if 
in one year there is a nationwide predominance of large bridge con- 
struction, the structural-steel-usage factor for that year will be high, 
whereas if surfacing predominates the cement, asphalt, and aggregate 
factors will become more significant. 

In an analysis of material-usage-factor trends and averages covering 
the past several years, it was found generally that the 1955 factor was 
about average. In some cases, where there was an upward or down- 
ae trend, the 1955 factor was the latest point on the trend and was 
used. 

The usage factors also vary due to the nature of the work. The 
usage of cement, for example, generally is comparatively higher on 
primary and urban work than it is on secondary work, whereas the 
average asphalt usage is higher on secondary projects. 


' Omitted. 
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The material factors for work on the interstate system have been 
found to vary somewhat from those on regular primary work. 

The material requirements shown for 1955 are based on 1954 usage 
factors for allsystems. For 1956 and the future years the 1955 factors 
for the individual systems were weighted, in accordance with the esti- 
mated amount of work to be performed on each system, to obtain a 
composite factor. 

Increased productivity in the highway-construction field during 
the past 11 years has reduced by 43 percent the man-hours of labor 
required for a given construction volume. The labor-usage factors, 
yn which the labor requirements are based, are expressed in terms 
of man-hours per million dollars construction cost and adjusted to the 
current price level. The factors are a projection of the downward 
trend which indicates the increased productivity. The requirements, 
shown in terms of workers, were converted from the man-hour figures 
on the basis of the average worker being employed 1,600 hours per 
year due to seasonal and weather conditions on highway construction. 
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Appenpix C.—ODM Expansion GOALS AND CERTIFICATES OF 
Necessity Issurep 


Although expansion goals for cement capacity were not announced 
until Febru 1952, the Office of Defense Management appears to 
have accepted applications for certificates of necessity at an earlier 
time, beginning in late 1950. Furthermore, a number of these applica- 
tions were approved prior to announcement of the specific goals. The 
goals are shown in appendix Table 7. 


AppENDIX TABLE 7,—ODM expansion goals 


[Millions of barrels] 
Original goal announced Feb. 21, 1952: 
err Ti Sal me naons mcd ihe meabth iacncehas sachin meeiinsahae 1.0 
Cae Pr Rane SU CO oe eccuewenuacme 1.0 
(3) Mississippi, Louisiana, Texas, and Oklahoma.-..............-.-- 2.0 
2) BERR ROUR BG WIN si ea nc ocucniadeane 1.0 
Ie IN: RON I i a 1 sana tcal ws niaeaibias coos 1.5 
RUN aelaA hee coe ee ee ee a eS 6.5 
Goal revised Feb. 5, 1954: 
Pie eee TR SRMNONIN i Se re a ae 2.0 
ee i icceisie tes 2.5 
pg | PARI SSS Se eRe Mite” ES Ea Rog “Lah eatin Rene ae ie Bae Ooty eae rea 11,0 


Of the applications filed with ODM between mid 1950 and the end 
of 1955, 33 were approved and 51 were denied. The reasons for denial 
are not known, slthoveh it is apparent that a number of the applica- 
tions filed after February 1952 proposed new facilities at locations for 
which there were no expansion goals. 

In addition, another seven applications were approved which ODM 
subsequently classified as “expired.” According to best information 
now available, these represented cases where ODM issued certificates 
but later learned that the companies had canceled plans to acquire 
the facilities in question. 

ODM appears to have relied upon a variety of so-called delegate 
agencies to which it referred these applications for recommendations 
as to whether or not the applications should be approved. The dele- 
gate agency handling most of these applications was, at first, an appro- 
priate division of the National Production Administration, and later, 
the Construction Materials Division of the Business and Defense 
Services Administration of the Department of Commerce. 

The full schedule of facilities for which companies yore for cer- 
tificates of necessity was not necessarily approved. Rather, ODM 
frequently approved a lesser schedule of facilities, or a lesser cost pro- 
posal. Furthermore, all of the cost proposal approved was not neces- 
sarily approved in total to be covered by a tax amortization certifi- 
cate. On the contrary, the amount of the approved expenditure 


usually carries with it a percentage designation which indicates the 
52 
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enditure which may be amortized on a speed-up amortization 
schedule for Federal income-tax purposes. 

All facilities in the portland cement industry for which certificates 
of necessity were issued did not involve expansions of productive 
capacity. In a number of instances these involved distribution 
facilities and, in one case, barges for hauling cement. 

A listing of the companies receiving certificates of necessity appears 
in Appendix Table 8, along with the amount of the approved expendi- 
ture for new facilities, the expected expansion in productive capacity, 
if any, together with pertinent information as to plant locations and 
application dates. 
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Appenpix D.—Excerpts From Repuises To ComMITTEb’s QUESTION- 
NAIRE AND From Trape Press, REFERRING TO CONDITIONS OF 
SHortTaGe oR Rationine oF PortLanp CEMENT 


The following remarks, grouped alphabetically by States, were 
taken from replies to the committee’s questionnaire addressed to 
purchasers and users of cement. The quoted portions are in response 
to questions on local conditions of shortages or rationing of portland 
cement. 


Arkansas 
Arkansas State Highway Commission, Little Rock, Ark.: 


We have experienced this difficulty in a few instances in 
securing an adequate and timely supply of portland cement. 
In at least three instances the issuance of a work order for 
jobs under contract was held up pending the contractor 

eing able to get a commitment for cement. On numerous 
occasions on which we advertised for cement, for use in 
State force work, we would not receive a bid. 

It has been reported to us that our difficulty in securing 

perce concrete pipes and precast slabs for bridges has 
een due to the manufacturer not being able to get portland 
cement. 


California 
A ready-mix concrete firm in Culver City: 

We have been forced to refuse many customers on large 
jobs because we cannot guarantee the delivery of concrete 
as needed. 

Connecticut 
A firm in New Haven, Conn..: 

Apparently this is a general situation of underproduction 
which will deteriorate from an already bad situation as time 
goes on, 

Delaware 
A Wilmington, Del. contractor: 

Because of the decided lack of advance commitments in 
the form of a guarantee of uninterrupted supply, we were 
unable to quote on the construction of a large refinery, 
involving at the time of inquiry approximately 45,000 barrels 
of cement. Presently, this figure has been adjusted to three 
times the original estimate. 

Florida 
A firm in Hialeah, Fla.: 

One of the most outstanding examples in our experience 

was the delay caused to the construction of the [name 
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omitted] Hotel for which we were the suppliers during its 
construction. This job necessitated practically a complete 
stoppage on 2 or 3 different occasions because we were unable 
to furnish the cement that was needed. 

ee ee Cement has been imported into this market since 1948, 
ie oe and more especially since 1950 on an almost steady basis. 
2 ie As you know, our company is probably the largest importer 
of * ena cement in the area. We resorted to this specifi- 
cally to overcome the fact, Dade County builders would 
have starved for cement many times had it not been for the 
enormous quantities of cement which we were able to bring 
in. This is not to say that we are the only importers of 
foreign cement. There have been numerous other people 
that have resorted to purchases of cement in Europe. How- 
ever, even at the present time and for the last 7 to 8 months, 
our company would have of necessity closed down a large 
perosnae of its operations for lack of cement had we not 

ad a steady inflow of imports. 


A firm in Lakeland, Fla.: 


Numerous reports of delays on various projects due to an 
inadequate supply of portland cement have reached us, 
especially in recent weeks. Two of our plants were out of 
operation for lack of cement from September 26 through 
October 11, 1955. 


Bo Associated General Contractors of America, Inc., Orlando, 
a.: 








The owner of one ready-mix plant informed me that he 
has ordered an entire boatload of cement from Sweden. 
Others tell me they are happy to get whatever cement they 
can from the importers at Tampa and Jacksonville. No 
single plant in Orlando is operating a full week. All of them 
consistently run out of cement after a few days’ operation 
and must await another shipment. 


Illinois 
State of Illinois, Division of Highways: 





Cement is a critical material in the Chicago area and some 
paving projects in this area have been delayed. 

Not importing cement on State work at present. Some 
preliminary tests have been made on Swedish cement. 
Three cars of this cement (Flag brand) were used on a 
contract awarded by the city of Robinson. 


Indiana 

State Highway Department of Indiana, Indianapolis, Ind.: 

Delays have been experienced in road construction on: 
(a) U.S. 31 near Westfield. 


(6) State Route 762, west of Mount Vernon. 
' (c) U.S. 136 in Speedway. 


A firm in Oxford, Ind.: 


When cement is in short supply, I am perfectly willing to 
cooperate on any fair allotment, but what irritates me is to 
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be told, like I was this spring, that they had to cut down, or 
turn down completely some of their smaller customers, due 
toa shortage of cement. At the same time, some of the large 
lumber and material dealers were laying in several thousand 
bags and then later just plain black-market it or use it to tie 
ig wt Be or other material sales. 


Kansas 


Kansas Chapter, the Associated General Contractors of America 
Inc., Topeka, Kans. : : 


The shortage of portland cement in the Topeka, Kans., 
area has been hampering construction operations for a num- 
ber of weeks. I am informed that one Topeka ready-mix 
operator last week was making the rounds of various supply 
houses attempting to buy cement by the sack. 


Kentucky 
A supply company in Louisville, Ky.: 


In spite of the fact that there are 2 cement mills within 15 
miles of Louisville, both of which in the past 2 years increased 
their capacity considerably, we have been unable to secure 
all the cement we would like to have, so we purchased 900 
barrels of German cement in paper sacks which cost us 
approximately $2.60 per barrel more than cement from our 
normal sources of supply. 


Kentucky Association of Highway Contractors, Frankfort, Ky.: 
The shortage of portland cement in this area in my opinion 


was brought about by the construction of toll roads in Ken- 
tucky, Ohio, and Indiana. 


Louisiana 
State of Louisiana, Department of Highways, Baton Rouge, La.: 


I do know that at various times for the past several years 
cement shortages have developed and have seriously delayed 
projects being done for the account of this department by 
area contractors. There are several projects presently 

eing delayed for this reason. 


Maine 
A firm in Maine: 


It is the writer’s opinion that while military requirements 
must be met, it is not necessary nor is it good for our econ- 
omy for the military to demand the entire output. We see 
no reason why military projects requiring huge amounts 
of cement should not be split up throughout the cement 
manufacturing field. This in turn would help the normal 
construction program to go forward. 


Maryland 
State of Maryland, State Roads Commission, Baltimore, Md.: 


In the past 2 years a number of our contractors have re- 
ported difficulty in securing an adequate timely supply of 
portland cement. Reports from road construction projects 
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in Montgomery County, Prince Georges County, Charles Mi 
County, and Wicomico County indicate that timing and 
scheduling of cement shipments are so close as to render 
continuous construction procedure unsure. On the project 
in Montgomery County, three different brands of cement 
are being used which entails additional inspection costs to 
State roads commission and additional cost and difficulty 
to the contractor; road construction project in Prince 
Georges County is not expected to be completed due to 
. shortage of portland cement; construction project in Charles 
County is resorting to a 50-mile haul because of unavailability 
of ready-mixed concrete in the vicinity; project in Wicomico 
County was recently delayed awaiting arrival of car ship- 
ment because of the local supplier’s stock was completely 
exhausted. 


A firm in Baltimore, Md.: 


4 
3 
3 
% 
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eaciele, 


ie Foreign cement from Sweden has been coming into the 
Ee: Baltimore area since April, and we would estimate better 
ee than 100,000 barrels per month being unloaded: Our com- 
pany is literally begging for cement but we have only been 
able to purchase at an enormous increase in price 5,000 
barrels for the season. The foreign cement in our bins 
costs us exactly $1 per barrel more than the local cement, 
and when you consider that approximately 1% barrels is 
required to produce 1 cubic yard of concrete, we are taking 
a considerable loss per yard using foreign cement, but we 
feel that taking care of our customers is a very important 
part of our business. Mi 


Massachusetts 
Massachusetts Department of Public Works, Highway Department: 


Are you experiencing a shortage of cement? Yes. 

If so, when and to what degree? Serious. 

Is it from local shortage and could be obtained at addi- 5. 
tional transportation costs? General shortage; must use 
imported cement. 


A firm in Swampscott, Mass., reported: 


We have bought a lot of imported cement this summer 
just to keep going and service our trade. The extra cost 
wipes out our profit, but it is better than shutting down. 

. All of our competitors are using foreign cement too. So far 
be this year we have bought 10,500 barrels of Canadian cement Mi 
at $5.08 per barrel from the St. Lawrence Cement Co. at 
Quebec. We have bought 6,000 bags of Belgian cement at 
' $4.80 per barrel. Bagged cement costs us 20 cents per 
barrel to open and handle in addition. * * * 

Foreign cement has helped to fill the gap, but the tariff 

is too high to provide an adequate check. There is also some Mi 
evidence that the American industry has tried to prevent ! 
; the importing of cement. 
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Michigan 
Associated General Contractors of America, Lansing, Mich.: 


One of the most dangerous and alarming phases of the 
apparent cement shortage lies in the fact that at the time of 
bidding we are not able to obtain fixed prices or any guaran- 
ties of delivery. This obviously introduces quite a problem 
when it comes to pricing a job competitively, whether for 
public or private use. 


Michigan Association of Home Builders, Lansing, Mich.: 


There isn’t a builder in our Michigan area that hasn’t 
been tremendously curtailed by the shortage of cement. 


A contractor in Flint, Mich.: 


Last year we brought in cement from out of our own area, 
having it delivered to us by rail from Chattanooga, Tenn. 
This cost approximately $1.25 per barrel more than local 
cement, This year we have bought approximately 30,000 
barrels of foreign cement inasmuch as we were unable to buy 
cement manufactured in the United States even though it 
might have been out of our own area. The foreign cement 
has come from Canada, Sweden, Belgium, and Germany. 
The prices delivered to Flint have ranged all the way from 
about $5 per barrel early in the season for the Canadian 
cement, up to $6.48 per barrel for what we are now receiving 
from Europe. This compares with a price of approximately 
$3.50 per barrel for Michigan cement. 


Minnesota 
Minnespolis Home Builders Association, Minneapolis, Minn.: 


Portland cement has been in extremely short supply in 
this area during the past two building seasons, reaching a 
point of being critical during the summer months of 1955. 


A ready-mix concrete firm in St. Paul, Minn.: 


A number of jobs that we had have been canceled because 
other material such as black top has been used. 

We, in the ready-mix business, do not feel we are getting a 
fair share of the cement available as we use cement 12 months 
of the year, and the paving contractors use cement about 4 
months of the year. Yet, when they start a job they get all 
of the cement on time, and our shipments are cut. 


Mississippi 
A firm in Hattiesburg, Miss.: 
We have had considerable difficulty in securing an adequate 


and timely supply of portland cement during the last 2 years. 
The shortage has been especially acute at Jackson, Miss. 


Missouri 
A firm in St. Louis, Mo.: 
It was necessary to close our plant during September and 


we have not reopened as yet. Our supplier has rationed the 
shipments to approximately 50 percent of our needs. 
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A concrete company in St. Louis, Mo.: 


We have been forced to curtail our operations and im- 
mediately discontinued accepting orders in order that we 
would not obligate ourselves for business that we were not 
certain we could produce. 


Nebraska 
Omaha Home Builders Association, Omaha, Nebr.: 


Many of the builders in our area have experienced a 
hindrance due to cement shortage. One of our largest local 
builders, who was also building in Atlantic and Glenwood, 
Iowa, and Bellevue, Nebr., recently stopped building in 
those towns due to the cement shortage problem. 


Nevada 
A Las Vegas, Nev., builders supply company: 


Portland cement in this area over the past 2 years has 
been limited at times, and we have been placed on alloca- 
tion. 


New Hampshire 


New Hampshire Department of Public Works and Highways, 
Concord, N. H.: 


During the 1955 construction season, shortage of cement 
has been considerably more acute. In order to keep their 
operations going on schedule, contractors have found it 
necessary to use considerable Canadian cement and in some 
instances the schedule of work on major projects has been 
delayed as much as a month or 6 weeks. 


New Merico 
Associated Contractors of New Mexico, Santa Fe, N. Mex.: 


In bidding on a dam project in 1954, our contractor com- 
piled his bid on the basis of imported cement costs, since 
domestic cement was not available. 


New York 
A firm in Niagara Falls, N. Y.: 


Starting July 1 of each summer our ready-mix concrete 
business has been curtailed over 70 percent due to lack of 
portland cement. 

The local cement mills recently informed us that the 
cement situation would be worse next year. 


North Carolina 
A firm in Thomasville, N. C.: 


Beg to advise, cement supply in both standard, t 2 
and various types of cement used in construction ‘inet adel 
the manufacture of concrete products has been in short 
supply during the summer season for the past 3 or 4 years. 
It is still in short supply now. 
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Ohio 
The Clark County Home Builders Association, Springfield, Ohio: 


But now * * * during the past 2 months we have been 
etting scarcely more than half what we need. The shortage 
as played havoc with our operations. All builders are 

affected in this area. 

Our firm has canceled 10 houses from our schedule for the 

balance of this year because we can’t afford to pay the 
premium for the out-of-area cement. We have turned down 


countless jobs for cement patios and garages for individual 
homeowners, 


Copy of a letter from four Cincinnati, Ohio, contracting and supply 
companies: 


Enclosed are five photographs of Hamilton County project 
No. 379 which calls for the building of a four-lane concrete 
highway through the eastern residential section of Mount 
Washington, Ohio. This road is the only access to approxi- 
mately 500 residents, various business houses, and the Ander- 
son Township Fire Department. Our contracting division 
was awarded the contract for this project in the spring of 1955 
by Hamilton County, Ohio, and the work was progressing on 
schedule until our cement supply was cut 100 percent during 
the second week of August for a period of 14 days. From that 
time until the date of this letter our cement supply has re- 
mained cut a good 75 percent. The photographs give you an 
idea of the conditions that exist along this job site, namely, 
residents with their cars parked three squares from home, a 
fire department with one lane traffic to contend with, several 
business houses with their profits reduced drastically, school 
buses attempting to take children to school, unusual wear 
and tear on residents’ automobiles, and our concrete spread- 
ing machine idle on a subgrade that was completed but has 
since completely washed away rendering many man-hours of 
labor worthless. We believe these photographs are in direct 
contrast to the nice pictures you are trying to depict with 
your magazine. 


A Cleveland firm: 


The shortage became so critical that building supply 
firms were obliged to secure cement from Canada and 
Belgium in order that their customers would at least have 
some cement to work with regardless of price. Further, 
these imported bags were approximately 10 pounds smaller 
than domestic cement and considerable difficulty and waste 
was experienced with lumpy cement. We were also told by 
supply dealers when we needed a trailer load of cement that 
they would be meta themselves for their ready-mix 
trucks if they diverted a load to us and they would be unable 
to supply their fleet of wet-mix trucks. 

Never in the lifetime of this company have we experienced 
such difficulty and confusion in executing our work as we 
have had in the past 2 years due to the cement situation. 
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The Montgomery County Builders Association: 


An officer of the association advised the subcommittee 
that although two cement plants, the Universal Atlas 
Cement Co. and the Southwestern Portland Cement Co., 
are both located in Fairborn, Ohio, approximately 11 miles 
from Dayton, annual severe shortages occur. Accordingly, 
the association attempted to arrange a conference with 
officials of both plants and the Portland Cement Association 
for the purpose of enabling its members to properly plan 
their 1956 home building activities and to obtain vitally 
necessary information regarding the availability of cement. 
The officer stated, “Our efforts to arrange this meeting 
have been fruitless.” 


Oklahoma 
Tulsa Home Builders Association, Inc., Tulsa, Okla.: 


All members of this association have experienced difficulty 
in obtaining adequate and timely supply of portland cement 
within the past 2 years. There is none available today to 
our builders. 


Pennsylvania 


A companyjin Chambersburg, Pa.: 


The cement situation generally has been quite serious in 
this particular area. During 1954 we were on several occa- 
sions forced to close our plant on account of not having suffi- 
cient cement available with which to operate. The same 
applies to a number of transit mix plants within a radius of 
50 miles of Chambersburg. 

During the year 1955 we found it to our advantage to buy a 
considerable amount of imported portland cement. We did 
this rather than have our plant operating on a part-time 
basis and inconveniencing our trade. 


Rhode Island 


A company in Hillsgrove, R. L: 


In 1955, the critical cement supply affected us as early as 
May, and has continued through to this writing. This year 
has been the worst as far as supply of cement is concerned, 
compelling us to not only go through the previously men- 
tioned costly operations, but also to the purchase of foreign 
cement. 

In all of the above mentioned years, our operations have 
not only been slowed down but there have been days when we 
operated at a reduced output or shut down completely. 


A Providence firm: 


In many cases’ our installations were shut down, due to 
cement shortages. 


Tennessee 





A company in Nashville, Tenn.: 


Our firm has experienced considerable difficulty in obtain- 
ing an adequate supply of cement since the early part of this 
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year. It is difficult for us to understand why we should have 
experienced this shortage as there is a local portland cement 
mill in this city. 

When a plant like ours is forced to shut down because of 
lack of cement, and certainly we cannot produce without it, 
the result is that we are out of business for that period of 
time. We have experienced enough of these shutdowns 
this year to cause us to lose a considerable amount of income. 

This has had the effect of losing customers which possibly 
will not return later. 


Texas 
Dallas chapter, Associated General Contractors of America, Inc., 


Dallas, Tex.: 


I might add that the Dallas AGC chapter concerned itself 
with this situation when the shortage began to develop early 
last spring. We brought the matter to the attention of our 
national organization but were unable to obtain any assist- 
ance other than statements that the cement shortage was 
fairly widespread throughout the Nation; and that confer- 
ences with the representatives of the Portland Cement Asso- 
ciation indicated that nothing could be done through that 
organization to alleviate the shortage. 


The Associated General Contractors of America, Inc., Fort Worth, 
Tex.: 

There has been several cases of holdup or delays due to 
cancellation of orders on projects requiring portland cement 
because it could not be obtained in adequate quantity or 
timely. 

A company in Fort Worth, Tex.: 


Due to the unavailability of sufficient local cement to keep 
our plants running, we have since May this year been im- 
porting cement from Mexico. This cement is produced by 
Cementos Mexicanos and originates in Monterrey. We 
have purchased approximately 25 cars, or 7,500 barrels at a 
cost of $5.20 per barrel delivered in Fort Worth. Our price 
on domestic cement from the local mill delivered in Fort 
Worth is $2.81 per barrel. 


Vermont 
A North Bennington, Vt., firm: 


The situation has been particularly critical for the past 2 
years during which we have purchased several thousands 
of dollars’ worth of foreign cement—mostly from England 
and Germany. 

The cost of this cement is very high but we have no choice 
in the matter—either we do this or close our doors during 
the busiest part of the year. 
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Virginia 
A building supply company in Norfolk, Va.: 

Yes. We have had difficulty in securing an adequate 
supply of portland cement in the last 2 years in the Norfolk 
area, 

Practically everyone in our area has had difficulty in 
securing enough portland cement. 


West Virginia 
Letter from an officer of a Fairmont, W. Va., company to Hon. 
Harley M. Kilgore, United States Senator from West Virginia: 


This scarcity of cement prevails all over the country. 
There is not enough cement to go around and will not be 
for the next 2 or 3 years until the plants now under con- 
struction, and contemplated are built. Yet our President 
wants a roadbuilding program that if adopted, will put all 
of us out of business. 


The West Virginia Highway Department, in its reply to a ques- 
tionnaire sent by the American Association of State Highway Officials, 
answered as follows: 


Are you experiencing a shortage of cement? Yes. If so, 
when and to what degree? 30 to 60 days’ delay in concrete, 
delaying 2 projects. 

Wisconsin 
A firm in Beloit, Wis.: 


We have had from 1 to 5 jobs stopped due to this shortage 
and I cannot express strongly enough the seriousness of this 
situation. This is not unique to Beloit and surroundings as 
we have jobs in other cities and have found that the situation 
is as bad or worse. The building industry is the largest 
industry in the country and it is being strangled by the 
shortage of cement. At this writing for example, a hospital 
addition, 2 factories, a gymnasium, and 2 important founda- 
tions for the Atomic Commission are being crippled due to 
this situation. 


Wisconsin Builders Association, Madison, Wis.: 


Every large community in Wisconsin has from 1 to 2 
companies who have had available during the shortage, 
imported Norwegian cement at a premium price. In 
Madison, Wis., one firm charges 90 cents per bag extra 
for Norwegian cement. This represents an increase of 
$4.50 per yard for Redi-Mix concrete using the formula 
of 5-bag mix. The 5-bag mix is the general mix for this 
industry. All users will take domestic cement in preference 
to the Norwegian because of the price differential. In 5 
cases, we have investigated, where concrete deliveries were 
imperative to the completion of a job, Norwegian cement 
had to be used and the price per yard of Redi-Mix concrete 
averaged from $1 to $4.75 extra. This has affected the 
general costs of construction throughout this area. 
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Wyoming 
A company in Casper, Wyo.: 


Yes; this entire area has been short of cement during the 
fall months especially September, October, and November 
for the last 5 years. We have had to actually close our doors 
for 2, 3 days out of the week due to inadequate cement 
supply. 
District of Columbia 
At a meeting of the National Association of Home Builders of the 
United States held recently in Washington, D.C., one of their members 
who is in the ready mix concrete business, stated that because his 
firm wished to protect itself against shortages of cement, it had 
constructed a storage tank or silo of approximately 40,000-barrel 
capacity. When the cement manufacturers learned of this they 
thereupon refused to supply him with any cement whatsoever until 
he consumed his entire stockpile. 


The following excer i are portions of articles appearing in the 
press and in trade publications: 


Orlando (Florida) Sentinel, October 9, 1955: 
Orlando cement dealers call shortage worst in history 


Orlando cement dealers speculated yesterday this year’s 
critical cement shortage may be the worst in history. 

Most severely affected by the current shortage temporarily 
slowing building in the Orlando area are the ready-mix 
concrete dealers. Many have sent rush orders to Germany, 
Sweden, and Israel. 

Sidney P. Newell, concrete block plant, blamed the 
shortage on an increase in southern building—especially 
in Florida. 

The volume of cement coming into Orlando—about 
5 million pounds a week—just isn’t enough, says Newell. 

Several ready-mix concrete firms, including ABC Materials 
Corp., have been forced to shut down operations several 
days a week. 

Lincoln (Nebraska) Sunday Journal and Star, October 16, 1955 


“The western part of the United States is suffering from 


an acute portland cement shortage,” said City Engineer 
Carl L. Fisher. 


From the Engineering New-Record (July 9, 1955, p. 24): 


Cement shortages have begun to plague the booming con- 
struction industry even before it gets into its summer stride. 

At several places in the Midwest, informal rationing systems 
have been set up by suppliers. * ‘* * 

Dallas and San Antonio have an acute shortage, and a 
cement black market has been reported in Dallas. Some 
cement now is coming into Texas from Mexico. 
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A Cleveland dealer reports he is cutting allotments to 
builders as much as 40 percent. And Canadian cement is 
selling in Cleveland for $1.50 per bag as compared to the 
normal price of $1.15. 

A Springfield, Ohio, homebuilder last week said he pur- 
chased a shipload of cement from a German firm, paying 
around $300,000 for 7,500 tons, including transportation 
—.-.- 

Chicago contractors last week saw an acute shortage in the 
offing as buyers were attempting to get delivery from distant 
points. And Los Angeles was moving into a similarly tight 
situation. 


From Chemical Engineering (June 1955, p. 332): 


Regional shortages.—Increasing demands for road construc- 
tion may put the squeeze on other cement users. Already 
two producers in the Baltimore area are sold out until fall. 
If necessary, local distributors plan to import cement for uses 
that don’t require American-manufactured cement. 

Chicago producers feel that supplies may be tighter than 
last year. Toll roads and highways are expected to take more 
of the available cement. 

In the Los Angeles area deliveries are on allocation and 
shortages are expected. 

The New York-New England and Wisconsin-Michigan- 
Illinois-Indiana-Kentucky areas may also be in for shortages. 
Bureau of Mines figures indicate that greater highway pro- 
graming in these areas would tie up enough production capac- 
ity to curtail much other construction. 


The American Metal Market reported (September 13, 1955) that 
the shortage in the Buffalo area, a recurring headache for years for 
producers and users alike, is as serious as it has ever been. 


Penn-Dixie reported that demand is up sharply right now 
and “‘we just don’t have enough to satisfy it.”” A spokes- 
man for Huron Portland Cement reported that “our situa- 
tion (supplywise) is just about as bad as it’s ever been.” 


Reported work stoppage on national defense projects: 


Cement shortages interfered with work on at least five Air Force 
installations and on the construction of Nike (antiaircraft defense) 
sites. 

During the latter part of October 1955, Congressman August E. 
Johansen of Michigan advised, that the Battle Creek Sand Co. had 
considerable difficulty in securing cement for construction of a building 
for a radar installation for the Air Force at Fort Custer, Mich. No 
cement was available despite a priority for the project. It was not 
until the intervention of Congeokannadi Johansen, the committee, and 
others that relief was given. 

The office of Maj. Gen. Joe W. Kelley, Director, Legislative Liaison, 
United States Air Force, reported that as late as November 23, 1955 
the Plattsburgh Air Force Base, N. Y., was short 14 cars of needed 
cement. In addition, cement was short at the following Air Force 
bases: Presque Isle, Maine; Offutt, Nebr.; Smoky Hill, Kans.; and 
Sage, Mich. 


FR oh 
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The General Contractors Association of Milwaukee advised that 
two members of the association who have contracts with the United 
States Corps of Engineers for the construction of Nike sites had 
difficulty in obtaining cement. The association’s manager, Mr. 
George A. Benish, said: 


One of these projects which carry a DO-2 priority, the 
priority is not recognized, so acute is the cement shortage. 
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Allentown Portland Cement Co... <2 .-...5.22- eet Oct. 
Alpha Portland Cement Co--.-.-...-..---.-.---------------- Dec. 
American Marietta Co. and Standard Lime & Cement Co___-__-_- Nov 
Arisona Portiang Cement Ge. oc. oak cs a ce Dec. 
Ash Grove Lime & Portland Cement Co.........--.-.-.---- -. Jan. 
Bessemer Limestone & Cement Co...........---.------ eee Nov. 
Peete SPR CON oan Bee ce Jan. 
Fada Cee CONG TOR a i es ee ea SOU een Ws Oct. 
California Portiand Cement Co... 5... 2 ee 


Aprpenpix E.—List or Cement Companies REPLYING TO THE 


Coplay Cement Manufacturing Co_..............--..--..--.-- Dee. 21, 1955 
SE Otte SOD is ca cc pckkacnccemadccduatene Oct. 20, 1955 
Tasso Bibel Cie oi a et ee sk Dec. 7, 1955 
Diamond Portland Cenient Co. 2. «so i oka cS cs eau Ss Oct. 10, 1955 
gE Dt ST a NRG Sag aR aie Se Peng eat RE EN AU eS pie Tg Nov. 7, 1955 
Genema Portiana Cement U6. ee ee ee Dec. 16, 1955 
Giant Portinnd Coment Oe. ee ee ak Dec. 30, 1955 
Glens Pals Portiand: Comment: Oo. 2 oss cc ek te Nov. 25, 1955 
Halliburton Portland Cement Co. =... soos ok ce cc eee Oct. 5, 1955 
ee, RE ETB ay Pe tie tet re tae Saneieh mer Re aE Dee. 19, 1955 
Sere er es OS 0. a cn eles bo code ae dnncmccawen Nov. 22, 1955 
DADs 2 reel <I Ei en bane anand asecone Oct. 10, 1955 
SCOR SRE os oe Se ee a a ee E Nov. 9, 1955 
Daepetens Fortes Cement Ga. oo con cocci con ckcieccucusuce Nov. 23. 1955 
PNG UTR A OIROINE 0 i. oc ee oe au Dee. 13, 1955 
A OU TIRIEE SANG AO on on ocd pon ben canna ckecouwunewae Jan. 11, 1956 
Ra a CNG TN Sin eee acces dacnde Dec. 28, 1955 
Longhorn: Portland Cénmient Oo... ooo. oo kn es ck Dee. 7, 1955 
Rs NON Cb is ie eg is be tbe ewe Oct. 13, 1955 
Marquette Cement Manufacturing Co_............-..-------.- Oct. 24, 1955 
Pee ae 0 en ee eae Jan. 26, 1956 
Missouri + oruand Cement Co. o.oo. cee ec eck uk Jan. 5, 1956 
3 IRIN I a snedceit pus Meanie gull soa denna Nov. 3, 1955 
Monon rortiand Cement Co... oc el Jan. 31, 1956 
REE RUE oor os Pe oe ok ee ween Noy. 4, 1955 
peatenmal Portia Cement Cocoon ee a Dec. 21, 1955 
ROMA es ee ee as a Nov. 10, 1955 
North American Cement Corp... .........2.2.2..--..2---.---2- Oct. 31,1955 
Northwestern Portland Cement Co_____._..-___- as oe Dee. 16, 1955 
Northwestern States Portland Cement Co.._...._..-.-.__-.-_- Oct. 12, 1955 
Olympic Portland Cement Co., Ltd... .... 2.22.2... eee Nov. 4, 1955 
OGramon fnetiant Cement O0.6 iso osc ee ek Sa a Oct. 28, 1955 
SO 2S + Neg OPA ROR ACA TS cea pry Minar SeRaE a eP Gel een ee fee Hole amc Nov. 9, 1955 
nee CORE: OOP a ee Dee. 28, 1955 
prenmne CANS GOs Sra oa ee Jan. 20, 1956 
Pittavuran Coke & Chemica) Co. ooo. i ein occ Laweon Nov. 3, 1955 
Bg Ey TT EG PRI rg ee eae a aR MORNE UCI eye PID Ie Oct. 25, 1955 
POU CORE CO, OF CAD oe a ao hc one node onewaus Dec. 6, 1955 
Parveen CONG OO og ioe a ea ee Dec. 7, 1955 
iver time @ Stone Co. 65 os Sas ee sk ea ec. 28, 1955 
San .Antonio Portland-Cement Co... oo. toon ce ak ck wc cceees Oct. 21, 1955 
Matte Cras Portiand Coment.Co. o... oo 5. one vecanscucnuken Sept. 30, 1955 
NG BSD Sepals hah sas gd aap apo ee tig be NCE GR SNe ei aga eae SA Oct. 18, 1955 
Bouth Piekota Coment:Pieit. oo Ss ce Jan. 3, 1956 
Southwestern Portland Cement Co_._...-.-._-..-_.------.--- Dee. 6, 1955 
Standard Lime and Cement Co. (See American Marietta Co.) 
Supertor Portiand Coment, Ine... un. ne nono cecocnsendsuensna Nov. 3, 1955 
Universal Atlas Cement Co_.__..........--.----.-.---..-ec-- Dec. 16, 1955 
Volunteer Portland Cement Co... 2... once cece ees Oct. 14, 1955 
Whitehall Cement Manufacturing Co._..........-...-.---.--- Nov. 11, 1955 
Wyandotte Chemicals Corp_...........-...-..-...-.-.-....-. Feb. 6, 1956 


Id 
Ih 


In 


Apprenpix F.—Portrtanp Cement Puants Listep sy Strate 


Alabama: 
Birmingham: 
Lehigh Portland Cement Co., Allentown, Pa. 
Lone Star Cement Corp., Birmingham 
Leeds: Universal Atlas Cement Co., New York, N. Y. 
Phoenixville: Alpha Portland Cement Co., Easton, Pa. 
Ragland: National Cement Co., Birmingham 
Spocari: Lone Star Cement Corp., Birmingham 
Mobile: Ideal Cement Co., Denver, Colo. 
Roberta: Southern Cement Co., Birmingham 
Arizona: 
Clarkdale:* Verde Valley Industries 
Rillito: Arizona Portland Cement Co., Los Angeles, Calif. 
Arkansas: . 
Okay: Arkansas portland cement division, Ideal Cement Co., Denver, Colo. 
California: 
Colton: California Portland Cement Co., Los Angeles 
Crestmore: Riverside Cement Co., Los Angeles 
Cushenbury Springs:* Permanente Cement Co. 
Davenport: Santa Cruz Portland Cement Co., San Francisco 
Los Angeles: Blue Diamond Corp., Los Angeles 
Mojave:* California Portland Cement Co, 
Monolith: Monolith Portland Cement Co., Los Angeles 
Oro Grande: Riverside Cement Co., Los Angeles 
Redwood City: Pacific division, Ideal Cement Co., Denver, Colo. 
San Andreas: Calaveras Cement Co., San Francisco 
Permanente: Permanente Cement Co., Permanente 
San Juan Bautista: Pacific division, Ideal Cement Co., Denver, Colo. 
Victorville: Southwestern Portland Cement Co., Los Angeles 
Colorado: 
Boettcher: Colorado portland cement division, Ideal Cement Co., Denver 
Portland: Colorado portland cement division, Ideal Cement Co., Denver— 
dry process 
Portland: Colorado portland cement division, Ideal Cement Co., Denver— 
wisi West process 
o 


rida: 
Bunnell: Lehigh Portland Cement Co., Allentown, Pa. 


—— Florida portland cement division, General Portland Cement Co., 
_Tampa 





Georgia: 
"Clinchfield: Penn-Dixie Cement Corp., Nazareth, Pa. 
Rockmart: Southern States Portland Cement Co. (Marquette Cement Manu- 
facturing Co.), Chicago, Ill. 
Idaho: , 
Inkom: Idaho Portland Cement Co., Inkom 
Illinois: 
Dixon: Medusa Portland Cement Co., Cleveland, Ohio 
La Salle: Alpha Portland Cement Co., Easton, Pa. 
Oglesby: Marquette Cement Manufacturing Co., Chicago 
= Lehigh Portland Cement Co., Allentown, Pa. 
ndiana: 


Buffington: Universal Atlas Cement Co., New York, N. Y. 
Limedale: Lone Star Cement Corp., Indianapolis 

Mitchell: Lehigh Portland Cement Co., Allentown, Pa. 

Speed: Louisville Cement Co., Inc., Louisville, Ky. (also natural) 
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Iowa: 
Davenport: Dewey Portland Cement Co., Kansas City, Mo. 
Des Moines: Hawkeye Portland Cement Co. of Iowa (Marquette Cement 
Manufacturing Co.), be Til. 
Mason City: Lehigh Portlan Cement Co., Allentown, Pa. 
Northwestern States Portland Cement Co., Mason City 
- West Des Moines: Penn-Dixie Cement Corp., Nazareth, Pa. 
ansas: 
Bonner Springs: Lone Star Cement Corp., Kansas City, Mo. 
Chanute: Ash Grove Lime & Portland Cement Co., Kansas City, Mo. 
Fredonia: Consolidated Cement Corp., Fredonia 
Humboldt: The Monarch Cement Co., Humboldt 
Independence: Universal Atlas Cement Co., New York, N. Y. 
Iola: Lehigh Portland Cement Co., Allentown, Pa. 
Kentucky: 
Kosmosdale: Kosmos Portland Cement Co., Ine., Louisville 
Louisiana: 
Baton Rouge: Ideal Cement Co., Denver, Colo. 
Lake Charles:* Lone Star Cement Corp. 
New Orleans: Lone Star Cement Corp., New Orleans 
Maine: 
Thomaston: Dragon Cement Co., Inc., New York, N. Y. 
Maryland: 
Security (Hagerstown): North American Cement Corp., New York, N. Y. 
Union Bridge: Lehigh Portland Cement Co., Allentown, Pa. 
Michigan: 
Alpena: Huron Portland Cement Co., Detroit 
Bay City: Aetna Portland Cement Co., Bay City 
Cement City: Consolidated Cement Corp., Jackson 
Detroit:* Peerless Cement Corp., Detroit. 
Petoskey: Penn-Dixie Cement Corp., Nazareth, Pa. 
Port Huron: Peerless Cement Corp., Detroit 
Wyandotte: Huron Portland Cement Co. (Wyandotte Chemical Corp.) 
Detroit 
Minnesota: 
Duluth: Universal Atlas Cement Co., New York, N. Y. 
Mississippi: 
Brandon- Marquette Cement Manufacturing Co., Chicago, Til. 
Missouri: 
Alpha: Alpha Portland Cement Co., Easton, Pa. 
Cape Girardeau: Marquette Cement Manufacturing Co., Chicago, Il. 
Hannibal; Universal Atlas Cement Co., New York, N. Y. 
Prospect Hill: Missouri Portland Cement Co., St. Louis 
Sugar Creek: Missouri Portland Cement Co., St. Louis 
Montana: 
Ee ag Three Forks portland cement division, Ideal Cement Co., Denver, 
alo. 
Nebraska: 
Louisville: Ash Grove Lime & Portland Cement Co., Kansas City, Mo. 
Superior:* Nebraska cement division, Ideal Cement Co., Denver, Colo, 
New ¥ork: 
Alsen (Catskill): North American Cement Corp., New York 
Alsen: Lehigh Portland Cement Co., Allentown, Pa. 
Buffalo (Hamburg): Penn-Dixie Cement Corp., Nazareth, Pa. (plant No. 7) 
Buffalo: Lehigh Portland Cement Co., Allentown, Pa, 
Cementon: Alpha Portland Cement Co., Easton, Pa. 
Glens Falls: Glens Falls Portland Cement Co., Glens Falls 
Greenport: Lone Star Cement Corp., Albany 
Howes Cave: North American Cement Corp., New York 
Hudson: Universal Atlas Cement Co., New York 
has Jamesville: Alpha Portland Cement Co., Easton, Pa. 
io: 
Bay Bridge: Medusa Portland Cement Co., Cleveland 
East Fultonham: Pittsburgh Plate Glass Co., Zanesville 
Fairborn: 
Southwestern Portland Cement Co., Fairborn 
Universal Atlas Cement Co., New York, N. Y. 
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Ohio—C ontinued 
Ironton: Alpha Portland Cement Co., Easton, Pa. 
Middle Branch; The Diamond Portland Cement Co., Middle Branch 
Painesville Township: Diamond Alkali Co., Standard portland cement divi- 
sion, Painesville 
Paulding: :* Consolidated Cement Corp. 
Silica (Toledo): Medusa Portland Cement Co., Cleveland 
Superior: Superior-Marquette Cement Manufacturing Co., Chicago, Ill. 
Oklahoma: 
Ada: Oklahoma portland cement division, Ideal Cement Co., Denver, Colo 
Dewey: Dewey Portland Cement Co., Kansas City, Mo. 
Locust Grove:* Ozark Portland Cement Co. 
Oregon: 
eGold Hill: Pacific division, Ideal Cement Co., Denver, Colo. 
Lime: Oregon Portland Cement Co., Portland. 
Oswego: Oregon Portland Cement Co., Portland. 
Pennsylvania: 
Bath: 
Keystone Portland Cement Co., Philadelphia. 
Penn-Dixie Cement Corp., Nazareth. 
Bessemer: The Bessemer Limestone & Cement Co., Youngstown, Ohio. 
Brodhead: National Portland Cement Co., Philadelphia. 
Cementon: The Whitehall Cement Manufacturing Co., Phiiadelphia. 
Coplay: Coplay Cement Manufacturing Co., Coplay. 
Egypt: Giant Portland Cement Co., Philadelphia. 
Evansville: Allentown Portland Cement Co., Catasauqua. 
Fogelsville: Lehigh Portland Cement Co., Allentown. 
Martins Creek: Alpha Portland Cement Co., Easton. 
Nazareth: 
Lone Star Cement Corp., Bethlehem. 
Nazareth Cement Co., Nazareth. 
Penn-Dixie Cement Corp., Nazareth. 
Neville Island: Green Bag cement division (Pittsburgh Coke & Chemical 
Co.), Pittsburgh. 
Northampton: 
Dragon Cement Co., Inc., New York, N. Y. 
Universal Atlas C eme nt Co.. New York, N. Y. 
Ormrod: Lehigh Portland C ement Co., Allentown. 
Sandts Eddy: Lehigh Portland Cement Co., Allentown. 
Stockertown: Hercules Cement Corp., Philadelphia. 
Universal: Universal Atlas Cement Co., New York, N. Y. 
Wampum: Medusa Portland Cement Co., Cleveland, Ohio. 
West Conshohocken: Allentown Portland Cement Co., Catasauqua. 
West Winfield: Penn-Dixie Cement Corp., Nazareth (plant No. 9). 
York: Medusa Portland Cement Co., C lev eland, Ohio. 
Puerto Rico: 
Guaynabo: Puerto Rico Cement Corp. (Puerto Rico Development Co.), 
San Juan. 
Ponce: Ponce Cement Corp., Ponce. 
South Carolina: 
Harleyville: Carolina Giant Cement Co. (Giant Portland Cement Co.), 
Philadelphia, Pa. 
South Dakota: 
Rapid City: The South Dakota Cement Plant (State of South Dakota), 
Rapid City. 
Tennessee: 
North Chattanooga: Signal Mountain portland cement division, General 
Portland Cement Co., Chattanooga. 
Cowan: Cumberland Portland Cement Co., (Marquette Cement Mfg. Co.), 
Chicago, Ill. 
Kingsport: Penn-Dixie Cement Corp., Nazareth, Pa. 
Near aey ille: Volunteer Portland Cement Co., Knoxville. 
Nashville: Hermitage Portland Cement Co., (Marquette Cement Manufac- 
turing Co.), Chicago, Ill. 
Richard City: Penn-Dixie Cement Corp., Nazareth, Pa. 
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Texas: 
Cement City: Lone Star Cement ., Dallas. 
Cementville: San Antonio Portland Cement Co., San Antonio. 
Corpus Christi: Halliburton Portland Cement Co., Corpus Christi. 
Eagle se Trinity portland cement division, General Portland Cement 
0., Da process. 
— Ford: Trinity portland cement division, General Portland Cement 
., Dallas—wet process. 
Echo:* Texas Portland Cement Co, 
F1 Paso: Southwestern Portland Cement Co., El Paso. 
a com Trinity portland cement division, General Portland Cement 
0., Dallas. 
Houston:* Gulf portland cement division, Ideal Cement Co., Denver, Colo, 
Trinity portland cement division, General Portland Cement Co., Dallas. 
Longhorn: Longhorn Portland Cement Co., San Antonio. 
Houston (Manchester): Lone Star Cement Corp., Dallas. 
Maryneal: Lone Star Cement Corp., Dallas. 
Waco: Universal Atlas Cement Co., New York, N. Y. 
Devils Slide: Union Portland Cement Division, Ideal Cement Co., Denver— 
dry process (idle). 
Devils Slide: Union portland cement division, Ideal Cement Co., Denver— 
wet process. 
a Salt Lake City: Portland Cement Company of Utah, Salt Lake City. 
nia: 
we eaavwsdls. Lone Star Cement Corp., Richmond. 
Fordwick: Lehigh Portland Cemen Co., Allentown, Pa. 
Riverton:* Riverton Lime & Stone Co. 
South Norfolk: Lone Star Cement Corp., Richmond. 
Washington: 
Bellingham: The Olympic Portland Cement Co., Ltd., Seattle 
Concrete: Superior Portland Cement, Inc., Seattle 
Grotto: Northwestern Portland Cement Co., Seattle 
Irvin: Spokane — cement division, Ideal Cement Co., Denver, Colo. 
Metaline Falls: Lehigh Portland Cement Co., Allentown, Pa. 
Seattle: Superior Portland Cement, Inc., Seattle 
West Virginia: 
Manheim: Alpha Portland Cement Co., Easton, Pa. 
Martinsburg: Standard Lime & Cement Co., Baltimore, Md. 
Wisconsin: 
Manitowoc: Manitowoc Portland Cement Co. (Medusa Portland Cement 
Co.), Cleveland, Ohio 
Milwaukee:* Marquette Cement Manufacturing Co. 
Wyoming: ; 
Laramie: Monolith Portland Midwest Co. (Monolith Portland Cement Co.), 
Los Angeles, Calif. 


NATURAL AND PUZZOLAN (SLAG-LIME) CEMENTS AND HYDRAULIC LIME 


Indiana: 
Speed: Louisville Cement Co., Inc., Louisville, Ky. (also portland cement) 


Fort Seott: Fort Seott Hydraulic Cement Co., Fort Scott 
Minnesota: 
Mankato: The Carney Co., Mankato 
New York: 
Akron: Louisville Cement Company of New York, Louisville, Ky. 
Rosendale: Century Cement Manufacturing Co., Inc., Rosendale 


Norte.—Asterisk (*) indicates location of new plants planned to be in production January 1, 1956; 
where new plants are planned at locations of previously existing plants, no asterisk (*) is indicated. 
Source: U. 8. Department of Interior, Bureau of Mines; and company responses to the committee’s 
questionnaire. 
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DeceMBeER 19, 1956. 
Hon. Rauen Roserrs, 


Clerk, House of Representatives, 
Washington, D.C. 

Dear Mr. Rozerts: Transmitted herewith is a report of the com- 
mittee on Price Discrimination, the Robinson-Patman Act, and the 
Attorney General’s National Committee To Study the Antitrust 
Laws. 


This report has the approval of the Select Committee on Small 
Business. 


Sincerely yours, 
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Errata Sheet 


In table of citations, page VIT: “333 U. S. 683” cited for Automatic 
Canteen Co. v. Federal Trade Commission, should be changed to read 
“346 U.S. 61”. 

Page 50: Footnote No. 107 “333 U. S. 683” should be changed to read 
“346 U. S. 61”. 

Page 56: “Page 260” should be changed to read “page 256”. 

Page 68: In last line of the first full paragraph change “pp. 302- 
307” to read “pp. 271-276”. 

Page 72: In Yast line of the first full paragraph change “pp. 302- 
307” to read RP: 271-276”. 

Page 214: The third line from top of page, change “pp. 207-221” 
to read “pp. 175-190”. 

The last line in first full paragraph change “pp. 216-217” to read 
“pp. 185-186". 

“he last line of second full paragraph change “pp. 217-221” to read 
“pp. 186-190”. 

Pies 215: The last line of the first full paragraph change “p. 218” to 
read “p. 187”. 

Page 216: The first full paragraph from bottom of page change 
“pp. 197-204” to read “pp. 166-175”. 

Page 217: The last line of the last full paragraph change “pp. 198- 
292” to read “pp. 166-171”. 

Page 219: The sixth line in the second full paragraph change “pp. 
158-166” to read “pp. 127-165”. 
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REPORT ON PRICE DISCRIMINATION, THE ROBINSON- 
PATMAN ACT, AND THE ATTORNEY GENERAL’S 
NATIONAL COMMITTEE TO STUDY THE ANTITRUST 
LAWS 


I. InrropccTion 


House Resolution 114, introduced by the Honorable Wright Patman 
on January 26, 1955, which was considered and agreed to by the House 
on January 27, 1955, created a Select Committee on Smal] Business 
of the House of Representatives to study the problems of all types of 
small business existing, arising, or that may arise with particular 
reference to— 


the factors which have impeded or may impede the normal 
operations, growth, and development of the potentialities of 
small] business, * * * 


The committee was further authorized by this resolution to submit to 
the House from time to time such preliminary reports as it deems 
advisable, and to file with the Clerk of the House any reports sub- 
mitted when the House is not in session. 

At its organization meeting the Small Business Committee 
organized five subcommittees. Each subcommittee was given a specific 
field for investigation where it was thought that small-business prob- 
lems existed. Also at its organization meeting in February 1955 it 
was made clear that the full committee would undertake a study and 
report on the subject of price discrimination, the problems attendi 
the enforcement of the laws prohibiting price discrimination, an 
related matters affecting small business. 

The committee had been organized for a period of less than 2 months 
when the Attorney General’s National Committee To Study the Anti- 
trust Laws announced the publication and release of its report. 

During August 1953, shortly after the formation of the Attorney 
General’s National Committee To Study the Antitrust Laws was 
announced, the present chairman of the Select Committee on Small 
Business of the House of Representatives wrote to those heading the 
Attorney General’s committee and expressed disappointment that the 
membership of the Attorney General’s committee appeared to be 
weighted heavily with those who had held views Snaded ¢ to the inter- 
ests of small business, but also expressed hope that something would 
be done to make sure that the interests of small business would not be 
trampled. One of the cochairmen of the committee assured leaders in 
the Congress who had expressed interest that they would be advised 
conceunig the progress of the work of the Attorney General’s com- 
mittee and that liaison would be maintained for the purpose of making 
sure that congressional views would be taken into account by the 
Attorney General’s committee. However, it does not appear that but 
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few, if any, of the interested leaders in the Congress were consulted. 
No liaison was maintained with congressional leaders who now serve 
as chairmen of the House and Senate committees having prime juris- 
diction over the subject matter the Attorney General entrusted to his 
antitrust committee. 

It was not until late on Monday, March 28, 1955, that Assistant At- 
torney General Stanley N. Barnes, Chief of the Antitrust Division 
of the Department of Justice and one of the cochairmen of the Attor- 
ney General’s committee, made available to Members of the House and 
Senate who had expressed interest in the matter copies of the report 
of the Attorney General’s National Committee To Study the Antitrust 
Laws. At that time it was also disclosed that the report would be 
made available to members of the press the following day during the 
course of a special press conference at the Department of Justice. 
That press conference was utilized as a special briefing session where 
cochairman S. Chesterfield Oppenheim fully briefed newsmen on his 
views concerning the contents and the value of the report. The press 
was then told that news accounts concerning the report could be pub- 
lished in the press Thursday, March 31, 1955. That release date coin- 
cided with a meeting of the antitrust section of the American Bar 
Association in Washington, D. C., where the Attorney General of 
the United States and the two cochairmen of his National Committee 
To Study the Antitrust Laws appeared and expressed their views on 
the nature and value of the report. 

Asa result of many hours of reading, including some night work, a 
copy: of the report which was handed by Judge Stanley N. Barnes to 
Hon. Wright Patman, chairman of the Select Committee on Small 
Business of the House of Representatives, on March 28, was read and 
notes made concerning its contents. Upon the basis of those notes 
the Chairman handed a statement to the press for release on March 31, 
1955, concerning the report. 

He emphasized that his preliminary reading of the report disclosed 
that it in effect proposes that there be read into our antitrust laws con- 
cepts and policies which will not only impede but prolong the prosecu- 
tion of violators, with the result that the laws would become completely 
unworkable and useless. He stated that such is obvious when the pro- 
posals contained in the report are analyzed and measured against our 
national antimonopoly policy, as declared by the Congress in laws 
dating back to 1890. Hestated: 


Perhaps a better understanding of my other comments 
could be gained if reference were made here to a few of the 
concepts regarded as basic to our Federal antitrust laws. 

First: The following antitrust facts are accepted by me as 
self-evident, without documentation or argument : 

(1) Government antitrust action against restraints on com- 
petition hallmark American capitalism. 

(2) Our antitrust laws prohibiting or declaring unlawful 
specified action constitute declarations of national public 


policy. 

(3) The actions prohibited or declared to be unlawful by 
the Con have been found legislatively to be against the 
national public policy “because of their dangerous tendency 
unduly to hinder competition or create monopoly.” 
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(4) By 1912 we had become “sufficiently familiar with the 
processes and methods of monopoly and of the many hurtful 
restraints of trade” to make possible a definition of some of 
them. Therefore, after the Congress made a study of a num- 
ber of the practices, some of them were defined and item by 
item forbidden by statute. 

5) Among the actions and practices which were specified 
and item by item forbidden under certain conditions where 
they lessened competition were : 

(a) Price discriminations: 

(6) Contracts and conditions providing for exclusive 
dealing and the tying of goods, wares, merchandise, etc. ; 

(ce) Acquisitions, mergers, and consolidations; 

(d) Interlocking directorates. 

(6) Certain acts and practices were forbidden outright by 
the Clayton Antitrust Act, as amended by the Robinson- 
Patman Act, because the Congress had found legislatively 
that they were contrary to the public policy of a fair and free 
competitive enterprise system. Other acts and practices were 
forbidden with qualifications because the Congress had found 
legislatively that if they should be continued, harm would 
develop and trade restraints occur under certain cireum- 
stances. 

(7) Itisa part of the national public policy to halt in their 
incipency acts and practices which have a dangerous tend- 
ency unduly to hinder competition or create monopoly, or the 
effect of which may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce or to injure, 
destroy, or prevent competition. That part of the public 
peiey has often been described as a policy to nip in the bud, 

fore they have come to full flower, acts and practices for- 
bidden by our antitrust laws. 

(8) Itisin the public interest to give full force and effect to 
the declared national antitrust public policy. 

(9) It is in the public interest to effectuate public policy as 
expeditiously, economically, and efficiently as provision for 
doing so can be found constitutionally, statutorily, and 
judicially. 

Second: It is my belief and assumption that any suggestion 
by an individual or group for legislative, administrative, or 
judicial consideration or action regarding our Federal anti- 
trust and trade regulation laws should be for the enhance- 
mént of the public policy and the public interest as above 
outlined. 

If these fundamental beliefs which I have stated are correct, 
then the report of the Attorney General’s Committee is con- 
trary to the public interest. is is a very long report, con- 
sisting of 385 pages. It makes a great many recommenda- 
tions for changing the antitrust laws and the procedural 
methods to be used for enforcing the antitrust laws. On the 
whole these recommendations would bring about such a 
drastic weakening of the antitrust laws that for all practical 
purposes these laws would be nullified. More specifically 
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the recommendations calling for legislative amendments to 
the antitrust laws are, with a few exceptions, recommenda- 
tions for weakening the laws. The majority of these call for 
removing the specific and definite prohibitions against 
monopoly, and against the abuses of economic power by which 
big business destroys small business. Thus, these recom- 
mendations would, among other things, wreck the Robinson- 
Patman Act. 


Almost immediately others spoke out publicly concerning their views 
about the work methods and the report of the Attorney General’s 
Committee. At that time it was disclosed that on March 23, 1955, 
Dean Eugene V. Rostow of Yale Law School, who had served as a 
member of the Attorney General’s Committee, had telegraphed the 
Attorney General as follows: 


I must vehemently protest recent attempts of Judge Barnes 
and Professor Oppenheim to interfere with the right of 
members of the Attorney General’s Antitrust Committee to 
express dissent in their own lan and form. I regard this 

cy as not only unprecedented in the procedure of public 
ies, and unwise in itself, but a breach of faith so far as the 
Committee is concerned, 

Much has been accomplished by the Committee, both ra 
tively and positively. ‘That accomplishment will not be lost 
if criticisms of the report. for mug to go further are v3 
pressed, weakened, diluted, or denied their full impact. On 
the contrary, such a policy risks a loss of what has been gained 
through the petty and futile bickering+ 


Another member of the Attorney General’s Committee who dis- 
sented to positions taken in the report was Prof. Louis B. Schwartz 
of the Law School, University of Pennsylvania. He likewise was 
displeased with the manner in which the Cochairmen of the Attorney 
General’s Committee reacted to his request that his dissent not be 
chopped up but printed in its entirety at one place in the report. 
When he failed to secure their agreement to do that, he devitiged for 
the printing of his dissent at his own expense in a separate document. 
In his dissent he stated : 


The majority report would weaken the antitrust laws in a 
number of respects, and, even more important, it fails to adopt 
necessary measures for strengthening the law so as to create 
a truly competitive economy in this country. On 30 specific 
issues discussed in this dissent, the report takes a position 
inimical to competition, either by oie existing narrow 
interpretations or by suggesting additional restrictions.” 

Another member of the Attorney General’s Committee, Prof. Wal- 
ter Adams of Michigan State University, also dissented to a number 
of the positions taken by the majority of the Committee. Later in 
testifying about the Attorney General’s report he said : 

Nowhere, however, is there a suggestion that administra- 
tion and enforcement be stepped up—that aggressive action 





1 Record of hearings on price discrimination before Select Committee on Small Business, 
ay ¥ ——— p. 251. 
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be taken against the forces which tend to undermine our free- 
enterprise system with the erosive powers of monopoly. 
Viewed in the context of economic reality, the Committee’s 
recommendations breathe caution and conservatism? 


On April 27, 1945, Senator Sparkman, chairman of the Select Com- 
mittee on Small Business, United States Senate, stated : 


On March 31, 1955, the report of the Attorney General’s 
Committee was transmitted to Mr. Brownell and released 
to the public. Through the courtesy of Judge Barnes, I had 
received a copy of the report several days prior to March 31, 
and my first hurried perusal convinced me that there were 
findings and recommendations within its 393 pages which did 
not coincide with my own views and, as I felt, with the views 
of the Small Business Committee on the best way to guar- 
antee the continued vigor of our competitive, free-enterprise, 
economic system. Furthermore, certain sections seem to have 
been composed in the vacuum of philosophical or abstract 
reasoning rather than based on the hard facts of practical 
reality. These seemed to ignore the very real problems and 
needs of the more than 4 million small businesses in the United 
States. I am the first to admit that some of our laws do not 
jibe 100 percent. with a pure capitalistic economy; on the 
other hand, we do not live and work in a perfect world and 
until the millenium arrives, I feel that the economic facts of 
life must be. faced.* 


Shortly thereafter Senator Estes Kefauver, a widely recognized 
authority and tireless worker on problems affecting small business, 
testified regarding the nature of the report of the Attorney General’s 
Committee. He said: 


To paraphrase General Bradley, the basic thing wrong with 
the majority report is that it asks the wrong questions, at 
the wrong time, of the wrong people. Among the “right” 

uestions to which the report should have been directed are 
these: What is to be done about monopolistic control in 
those industries where it is not merely a threat to the future 
but is with us here and now? What should public policy 
be toward those industries where monopolistic control has 
already been established by the Big Three, the Big Four, the 
Big Five? What should be done about the continuing trend 
of concentration to even greater heights? What steps need 
to be taken in order to halt the wave of mergers now sweeping 
the country? Why have so few mergers been proceeded 
against under the new antimerger law, the Celler-Kefauver 
law, which was referred to in the report as the antimonopoly 
law of 1950? 

Does responsibility lie with Congress for failing to appro- 
priate enough money, with some organic defect in the law, 








* Record of the hearings on current antitrust problems before the Antitrust Subcom- 
mittee of the Committee on the Judiciary, House of Representatives, May 1955, pt. 1, p. 308. 

*Re of hearings on the report of the Attorney General's Committee To Study the 
Antitrust Laws before the Select Committee on Small Business, U. S, Senate, April 27, 
1955, pt. 1, pp. 1 and 2. 
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or with the present administration for failure to enforce 
the law? What should public policy be toward the problem 
of price leadership, where one big company calls the tune 
ere everyone else {cllows? If the law against price discrim- 
ination is rendered completely ineffective, will not the power 
to obtain price concessions replace efficiency in determining 
economic survival ? 

These, Mr. Chairman, are just a few of the fundamental 

uestions which the Committee, that is the Attorney General’s 
Goraiaitoes, passes over or handles in such a way as to give 
us no helpful clue for the framing of public policy. The 
report is written as if its authors were completely out of touch 
with reality—with the nature of the world in which we live 
and have our being. 

The report of the majority of the Attorney General’s Com- 
mittee does not even recognize this most ominous of trends. 
And since it ignores what is obvious to everyone else, it can 
afford to ignore, as it does, the important related questions: 
What have been the causes of this upward trend in economic 
concentration? To what extent has it been due to mergers, 
to the use of predatory practices, such as price discrimination, 
to the use of swollen reserves made possible by fabulous profits, 
to changes in the tax laws which have favored big business, 
to the procurement policy of the Defense Department, to the 
failure of the administrative agencies to enforce the law, 
and to other causes? And what should be done to arrest this 
onward march of monopoly? What new legislation needs to 
be passed to halt the growth of giant monopolistic corpora- 
tions while there is still time? On all of these questions, 
which represent the essence of the monopoly problem, the 
report is silent. Like the ostrich, the Committee apparently 
yaa on the basis of the assumption that that which it 
chose not to see does not exist. 

* % * * * 


As the analysis shows, the great majority of the Committee 
consists of corporation lawyers, most of whom have been 
engaged in the practice of representing defendants in anti- 
trust cases. In this connection it should be observed that 
most of the law professors and economists on the Committee 
have dissented from the report. 

oe te * * 


It is interesting to note that the economists and the profes- 
sors who had no interest one way or the other, largely, and 
the teachers of law schools, most of them who were disinter- 
ested, practically all of them dissented, in most places, from 
the majority report. 

But I discuss that a little bit further later on. 

They are all, all honorable men. But perhaps it is asking 
too much of any group of men who have spent most of their 
lives Pompei | the point of view of defendants, to sud- 
denly shed the influence of years of training and adopt instead 
the point of view of the public interest. It is as if a State 
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- 


which wished to revise its penal code placed the job in the 
hands of lawyers who rs spent their lives representing 
criminals before the bar. Therefore we should not be too 
surprised at the nature and contents of the report. 

Mr. Chairman and members of the committee, what is the 
Attorney General’s Committee’s report! It is a gigantic 
brief for the nonenforcement of the antitrust laws. It is a 
massive sedative, designed to be absorbed by the enforce- 
ment agencies and the courts in the prosecution and trial of 
antimonopoly cases. The result can only be complete immo- 
bility on the monopoly front. To paraphrase General Sher- 
man, if a complaint is received, it won’t be investigated, if 
it is investigated it won’t be brought to trial, and if it is 
brought to trial it won’t be won.° 





Senator Paul H. Douglas, of Dlinois, also gave testimony regard- 
ing the report of the Attorney General’s Committee, and in doing so 
analyzed a number of the positions taken in the report on economic 
questions. In that connection he stated: 


There is one phase, and I want to emphasize that primarily 
today, Mr. Chairman, it is a somewhat technical one that is 
frequently overlooked, especially in the Halls of Congress. 
While known to the economist and called imperfect compe- 
tition er monopolistic competition, it is sometimes mistaken 
by businessmen and the sage for the genuine ‘article, that 
is real competition. In fact, one of the reasons I speak to 
this point is that I was astounded by a statement in the Op- 
penheim report, which makes this very mistake. And I 
quote from page 316: 

“Whatever their views on public policy,” says the report, 
“economists are in agreement that departures from the model 
of “pure” or of “perfect” competition do not necessarily in- 
volve monopoly power or substantial lessening of competi- 
tion in the sense of being a problem for public policy. 

“We do not regard these models as offering any basis for 
: antitrust policy.” 

Mr. Chairman, that is an astounding statement, and I can 
assure the committee, as an economist, or at least I was one 
before I became a United States Senator, I think the de- 
partures from the model of pure or perfect competition and 
the resulting imperfect competition are problems of public 
policy and very grave problems.° 


The more the report of the Attorney General’s Committee was 
subjected to study, the larger loomed the question: Has this document 
been prepared and published as a brief expressing the views of those 
opposed to our antitrust laws in general and our anti-price-discrimi- 
nation laws, including the Robinson-Patman Act, in particular? 
That question was projected more and more into the controversy that 
had arisen concerning the purpose and the probable effects of the 








5 Record of hearings on current antitrust problems before the Antitrust Subcommittee, 


Committee on the Judiciary, House of Representatives, pt. 1, May 1955, pp. 6-11. 
* Ibid., p. 311. 
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report of the Attorney General’s Committee on the laws against price 
discrimination, designed to protect not only small business as such but 
our free and competitive enterprise system from the monopolistic 
practice of price discrimination. The report appeared to take the 
position that the enforcement agencies and the courts should ignore 
the interpretations of the law which had upheld some of the principal 
actions against price discrimination and to approve those interpreta- 
tions which nad nullified attempts to enforce the law against price 
discrimination as practiced by some very large businesses, 

In view of all oF the f ing circumstances, it was concluded that 
the Select Committee on Small Business, House of Representatives, 
should include as a part of its study of the practice of price discrimi- 
nation the positions which had been taken in the report of the Attorney 
General’s Committee regarding that practice and the provisions of 
the law related thereto. Therefore, the Select Committee on Small 
Business commenced hearings October 31, 1955, dealing with that 
ae In opening the hearings the chairman of the committee 
stated: 


It is a part of our public policy to halt in their incipiency 
acts and practices which have a dangerous tendency unduly 
to hinder competition or to create monopoly, or the effect. of 
which may be ceva to lessen competition or tend to 
create a monopoly in any line of commerce or to injure, de- 
stroy, or prevent competition. That part of the public policy. 
has often been described as a policy to nip in the bud, before 
they come to full flower, acts and practices forbidden by our 
antitrust laws. It was to effectuate that part of the public 
policy that the Robinson-Patman Act was enacted. 


2% * * *” 


a 

‘The furthering of public policy through the enforcement 
of the Robinson-Patman Act is one of the means of giving 
relief to small and independent businessmen from the ravages 
of price discriminations as practiced by large competing 
concerns who hold a substantial amount of economic power. 

What, then, is the difference between the Sherman Act and 
the Robinson-Patman Act, since both are directed to the 
furtherance of public policy? The only difference is one of 
degree, that is, how much abuse of power can be practiced 
before the practice becomes illegal. en the Sherman Act 
was first passed, it was not taken very seriously by the Su- 
preme Court, and the Court made some loose rulings which 
are now cemented into this law. 

In short, an unfair method of creating monopoly doesn’t 
become illegal until monopoly—or near monopoly—is created. 
Therefore, the Sherman Act is the law for the trustbusters. 
The Robinson-Patman Act steps in a little earlier. It is 
used to stop practices which promote monopoly. In that way 
it tries to prevent monopoly from being created. 

When properly used it becomes the ounce of prevention 
and thereby makes unnecessary the full pound of cure which 
can be only incompletely supplied under the Sherman Act. 
Needless to say, the task of attaining the objective of our 
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antitrust laws is larger and more difficult when we fail to 
move in on monopolistic practices such as price discrimina- 
tion in the early stages. 

factual investigations into the practical results of price 
discriminations are not new. Committees of Congress have 
developed over the years a great body of information on the 
subject. It has been demonstrated over and over again that 
the practice is a bold and destructive abuse of power. It is a 
practice by which big sellers destroy small sellers without 
respect to efliciency or other merits; and it is a practice by 
which sellers set up small buyers for certain destruction by 
the larger rival buyers. The result is monopoly, quick and 
certain, 

Despite the overwhelming feature record, however, and 
contrary to all logic, there is a constant and repetitive asser- 
tion that price discrimination is in fact a wholesome competi- 
tive practice—indeed, that is essential to competition—and 
the Robison Potexan Act is therefore at odds with the 
Sherman Act. 

It is not my understanding of the design of the Sherman 
Act that it is to encourage the creation of monopoly so that 
the law might busy itself in tearing monopolies asunder. 

* * 3 a a 


If it proves to be true, or we are told that. unlimited dis- 
crimination has now come to be a wholesome thing, and the 
restraints placed on discriminatory practices by the Robin- 
son-Patman Act are now contrary to our antitrust policy, 
then we shall certainly want to.repeal the act. But we shall 
want to learn the facts first, so that we are sure we know what 
fundamental change has come about that makes an ancient 
evil into a current-day good. . This means that we will hear 
the facts from some small-business men, I suspect that the 
‘ victims of a practice are better able to present the facts, and 
give us a better picture of the effects of the practice than are 
the public relations people and lawyers who specialize in 
serving big business. 

In addition, in these hearings we shall pay some attention 
to organizations and activities of private groups which appear 
to have undertaken to revise our national antitrust policy. 
Also we shall study the organization and operations of pri- 
vate groups which have found common ground from which 
to attack the Robinson-Patman Act and other antitrust laws, 
and determine, if we can, what results have been obtained.’ 


The hearings which commenced October 31, 1955, were continued 
through November 17 and developed a record of 1,289 printed pages 
of testimony and exhibits which were received during the course of 
the hearings. Included was testimony of a number of small-business 
men and representatives of organizations of small business concerns. 
Thus the record of testimony included materials bearing on the expe- 
riences and reflecting the views of many thousands of small-business 
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T Record of hearings on price discrimination before Select Committee on Small Business, 
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men. In fact, the witnesses in that category included owners and 
operators of small manufacturing concerns and representation of a 
veritable cross section of small-business men throughout the country 
in the field of distribution of food products. Representatives of 
agriculture, labor, and consumer groups also were heard. 

In addition, testimony relating to the economic significance of price 
discrimination was received from an panos array of economists 
and political scientists and authorities in the field of trade-regulation 
law. A number of such witnesses were drawn from our leading and 
fine educational institutions throughout the country. They included: 


Prof. Walter Adams, professor of economics, Michigan State 
University. 

Prof. Joel B. Dirlam, associate professor of economics, Uni- 
versity of Connecticut. 

Prof. Leo Fishman, professor of economics and finance, West 
Virginia University. 

Prof. Horace M. Gray, professor of economics, University of 
Tilinois. 

Prof. Vernon A. Mund, professor of economics, University of 
Washington. 

Prof. Almarin Phillips, associate professor of economics, 
Wharton School of Finance and Commerce, University of Penn- 
sylvania. 

Dr. Irwin M. Stelzer, lecturer in economics, New York 
University. 

Prof. Holbrook Working, associate director, food research 
institute, Stanford University. 


Testimony was received from Dr. John M. Blair, economist, Bureau 
of Economics, Federal Trade Commission, concerning the economic 
significance of price discrimination. 

Others who have had experience in the field of trade regulation 
testified concerning the need for laws eg price discrimination and 


other monopolistic practices. They included: 


Thurman Arnold, former Assistant Attorney General and head 
of ae Division, Department of Justice (1938-43), Wash- 
ington, D.C. 

arry A. Toulmin, Jr., Dayton, Ohio. 

Prof. Louis B. Schwartz, professor, Law School, University 
of Pennsylvania. 

eee W. Burr, Esq., Washington, D.C. 

Webster A. Ballinger, Esq., Washington, D. C. 


On a number of related subjects testimony was received from Hon. 
Stanley N. Barnes, Assistant Attorney General; Hon. John M. 
Guyane, Chairman of the Federal Trade Commission; Prof. S. Ches- 
terfield Oppenheim, Law School, University of Michigan: Prof. Her- 
bert F. Taggart, professor of accounting and assistant dean, School 
of Business Administration, University of Michigan; William J. 
Warmack, C. P. A. (former accountant on the staff of the FTC and 
expert on cost accounting in Robinson-Patman Act cases) ; Prof. Cor- 
win D. Edwards, professor of business and government, School of 
Business, University of Chicago; Prof. Earl Latham, department of 
political science, Amherst College; Hon. Stephen J. Spingarn, former 
member of Federal Trade Commission ; George P. Lamb, Esq., Wash- 
ington, D. C.; and others. 
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In the study of the subject covered by the hearings not only was the 
extensive record of the hearings resorted to and studied for the pur- 
poses of this report but use was made also of the factual records of 
other congressional committees dealing with this subject. Moreover, 
use has been made of factual materials secured from the Federal Trade 
Commission, the Department of Justice, the Administrative Office of 
the United States Courts, and the Legislative Reference Service of 
the Library of Congress. 


Il. A Review or Some or THE Opposition 10 THE ANTIMONOPOLY 
Pouicy or tHE UNrvep Stares 


The Sherman Act of 1890 was the first of the series of Federal anti- 
trust laws. It was the considered judgment of those who Vy at 
that legislation that it would make more definite and certain the laws 
against monopolies and combinations in restraint of trade. That 
thought was based upon the language of the first section of the Sher- 
man Act to the effect that— 


Every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade or commerce * * * 
is hereby declared to be illegal. 


And in the words of section 2 of the Sherman Act, which are to the 
effect that— 


Every person who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other person or persons 
to monopolize any part of the trade or commerce among the 
several States or with foreign nations, shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall be pun- 
ished by a fine not exceeding $5,000 or by imprisonment not 
exceeding 1 year, or by both said punishments, in the discre- 
tion of the court. 


In the case of the Standard Oil Company v. United States (221 
U.S. 1) the wlan es Court of the United States decided on May 15, 
1911, that the Sherman Act “* * * followed the language of devel- 
opment of the law of England.” In that connection the Court held: 


The statute under this view evidenced the intent not to 
restrain the right to make and enforce contracts, whether re- 
sulting from combination or otherwise, which did not unduly 
restrain interstate or foreign commerce, but to protect that 
commerce from being restrained by methods, whether old or 
new, which would constitute an interference that is an undue 
restraint. 


* * * * * 


Thus not, specifying but indubitably contemplating and 
neqring a standard, it follows that it was intended that the 
standard of reason which had been applied at the common law 
and in this country in dealing with subjects of the character 
embraced by the statute, was intended to be the measure used 
for the purpose of determining whether in a given case a 
particular act had or had not brought about the wrong 
against which the statute provided. 
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Thus it is seen that the Sherman Act thus interpreted is as Mother 
Hubbard’s dress, covering almost everything but touching nothing 
in particular. The uncertainties inherent in such a situation were 
aptly described in the opinion of Justice Harlan, a member of the 
Supreme a8 who participated in the decision in the Standard Oil 
ease. He said: 


To inject into the act the question of whether an agreement 
or combination is reasonable or unreasonable would render the 
act as a criminal or penal statute indefinite and uncertain, and 
hence, to that extent, utterly nugatory and void, and would 
practically amount to a repeal of that art of the act. * * * 
And while the same technical objection va not apply to civil 
prosecutions, the injection of the rule of reasonableness or un- 
reasonableness would lead to the greatest variableness and 
uncertainty in the enforcement of the law. The defense of 
reasonable restraint would be made in every case and there 
would be as many different rules of reasonableness as cases, 
courts, and juries. What one court or jury might deem unrea- 
sonable another court or jury might deem reasonable. A 
court or jury in Ohio might find a given agreement or combi- 
nation reasonable, while a court and jury in Wisconsin might 
find the same agreement.and combination unreasonable. 


In a short time thereafter the Congress further considered the prob- 
lem of dealing with unwholesome trade practices. Effort was made 
to make more certain those trade practices deemed to be unlawful. 
Prior to the consideration by the 63d Con President. Wilson 
recognized the need for greater certainty in the law and urged in a 
message to the Congress that our antimonopoly laws be made clearer 
through a specification of some of the unlawful acts and practices. 
The President said : 


_ We are sufficiently familiar with the actual processes and 
methods of monopaly and of the many hurtful restraints of 
trade to make definition possible, at any rate up to the limit 
of which experience has disclosed. These practices, being 
now abundantly disclosed, can be explicitly and item by item 
forbidden by statute in such terms as will practically elimi- 
nate uncertainty, the law itself, and the penalty being made 
equally plain. 


Congress in acting upon that plea from President Wilson strength- 
ened our antitrust laws. In 1914, it enacted the Clayton antitrust 
law which included, in section 3 thereof, a prohibition against ex- 
clusive dealing contracts where the effect may be to substantially lessen 
competition in any line of commerce. In doing so Congress made 
public-policy determinations which were spelled out in the language 
of this law. In effect, the Congress had legislatively found that the 
use of exclusive dealing contracts was unwholesome and that they 
should be prohibited by law in all situations where the probable effect 
would be to substantially lessen competition in any line of commerce. 

Included in the legislation of 1914 was section 2 of the Clayton Anti- 
trust Act which prohibits price discriminations, 

A study of the debates upon these measures in Congress clearly dis- 
closes the intent of Congress to declare illegal all practices regarded as 
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likely to preninta monopolies and to get at them in their incipiency, 
nipping them in the bad, and forestalling an evil before its develop- 
ment into full bloom. 

During the course of the debates, Senator Walsh of Montana, in 
referring to the Clayton Act, said: 


The purpose of the legislation of which the pending bill 
forms a part is to preserve competition where it exists, to re- 
store it where it is destroyed and to permit it to spring up in 
new fields,® 


To that end, the Clayton Act was approved October 15, 1914. Sec- 
tion 2 of that act provided: 


Sec. 2. That it shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either directly or 
indirectly to discriminate in price between different pur- 
chasers of commodities, which commodities are sold for use, 
consumption, or resale within the United States or any Terri- 
tory thereof or the District of Columbia or any insular pos- 
session or other place under the jurisdiction of the United 
States, where the effect of such discrimination may be to 
substantially lessen competition or tend to create a monopoly 
in any line of commerce: Provided, That nothing herein con- 
tained shall prevent discrimination in price between pur- 
chasers of commodities on account of differences in the grade, 

1ality, or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost of selling or transpor- 
tation, or discrimination in price in the same or different 
communities made in good faith to meet competition. 


The Standard Oil trust had used the practice of price discrimination 
along with its acquisition of competitors that made it secure as a 
monopoly at the turn of the century. Thus Congress became aware of 
the need for a law which would stop a large concern from discriminat- 
ing in price and securing a monopoly instead of relying upon the 
Sherman Act to help get rid of monopoly once it is created. 

It was recognized to be the primary purpose of section 2 of the Clay- 
ton Act, as approved in 1914, to reach the practice of destroying 
competition through price discrimination. 

Inadequate action on the part of enforcement agencies and unfa- 
vorable decisions by the courts made the Clayton Act ineffective as a 
weapon against price discrimination, Therefore, in 1935 a special and 
select committee of the House of Representatives, investigated big 
scale buying and selling. Particular attention was given to the prac- 
tices that were utilized in the food industry. The investigations made 
by that committee established beyond dispute the fact that the 
practice, of price discrimination was widely used in the food indus- 
try and that the effect was to injure and destroy competition. 

“hose investigations, established facts in keeping with conclusions 
later reached by responsible administrative agencies representing the 
public interest, For example, as a result of independent investiga- 
tions it conducted the Federal Trade Commission arrived at the same 
conclusions. In a staff report to. the Federal Trade Commission on 


8 Congressional Record, October 5, 1914, vol. 51, p. 16. 
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monopolistic practices and small business, dated March 31, 1952, there 
appears the statement— 


Price discrimination has been a weapon of sellers who have 
some degree of monopoly power and can be effectively em- 
ployed only by those who have such power. It is equally 
true that price discriminations are granted only when doing 
so will contribute to the maintenance or enhancement of that 
monopoly power or when this same power, in some degree, 
resides in those to whom the discriminations are granted. 


Notwithstanding the wealth of factual information heretofore con- 
sidered by the Congress and the Governmetit igencies representing the 
ublic interest relating to price discrimination, much argument has 
n advanced recently with vigor to the effect that the practice of 
price discrimination is a competitive practice and should be en- 
co ‘ 
One would not expect such an argument to gain acceptance, or 
for that matter to make much headway, in the face of the contrary 
findings of the facts made by the a ag and by the agencies charged 
with the duty of protecting the public interest. Indeed, ordinaril 
such argument would ay ac rejected and thoroughly vepnidiated. 
However, the argument in favor of price discrimination to which 
ae has been made is now impressing favorably persons in high 
places. 

Are the arguments in favor of price discrimination part and parcel 
of a general plan to weaken the antitrust laws? Is that general plan 
one of the instruments of a lobby working against small business and 
the Robinson-Patman Act? Those are questions to which we shall 
attempt to find answers. 

The anti-price-discrimination provisions of our antitrust laws 
have not been the only ones singled out for attack. In some respects 
the attack on some areas of our antitrust laws has been so subtle as to 
be hardly discernible. On occasion they have been put forward 
merely as matters of “defense” to charges made in particular cases that 
the antitrust laws have been violated. 

At the conclusion of World War I, the Antitrust Division of the De- 
partment of Justice and the Federal Trade Commission moved to en- 
join pricing practices which were then in use in the cement and steel 
industries. First, the Department of Justice had moved against the 
use of the basing point system in the cement industry. Its investiga- 
tion was undertaken in 1918 and a criminal indictment was secured 
in 1921. After some hearings based on that indictment, the defendants 
effected an arrangement which provided for a dropping of the criminal 
proceedings and for the Government to institute a single proceeding 
under the Sherman Act in which illegal price fixing was charged. 
For their part the defendants agreed that the record which had been 
built up to that time in the criminal case would be usable against them 
in the civil case. 

In the course of the ensuing proceeding defendants were enabled to 
and did adduce testimony permissible under the “rule of reason” which 
had been laid down in the Standard Oil case of 1941. Through that 
testimony they sought to convince the court that the pricing of cement 
through the use of the basing point system involved was reasonable, 
in that it bore all of the earmarks of the results which could be ex- 
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pected to be found in a competitive market. To assist them in pre- 
senting a defense of that kind resort was made to the imaginative 
minds of “outstanding economists.” Prof. Thomas Sewell Adams 
of Yale University, an economist, was employed to prepare an eco- 
nomic dissertation on the Legere. point pricing practices in the cement 
industry and to present it as his testimony when he appeared as a 
witness for the defendants in that case. Assisting him in that venture 
were Profs. Irving Fisher and Fred Roger Fairchild, professors of 
economics at Yale University. 

According to the record of testimony presented on behalf of the 
defendants in the cement case, the fact that all of the sellers of cement 
had quoted precisely the same price to a prospective buyer at a given 
destination should not be considered of any consequence. Professor 
Adams carefully explained that such result was merely evidence of 
the working of the economic machinery in a “competitive market.” 
He argued that “the law of uniform price” in a market was a principle 
widely recognized in economic literature and that the results of the 
uniformity of prices in the cement industry merely exemplified the 
presence and application of that economic principle. He even went on 
to list the names of scores of other economists who, he claimed, would 
agree with him on that point. Some have disavowed the position 
Professor Adams had attributed to them. 

The elaborate defense based on economic reasoning which had been 
placed before the court did not impress Judge Knox who presided over 
the trial of the case in the United States District Court for the South- 
ern District of New York. He proceeded to find the defendants 
guilty. They promptly appealed the case. Finally, it came on for 
review by the Supreme Court of the United States in 1925. While 
the case was awaiting the review of the Supreme Court, two other 
chose H. Parker Willis of Columbia University and John R. B. 

yers of City College of the city of New York, undertook at the 
request and in behalf of some of the leading producers of portland 
cement to write up and publish a statement purporting to rationalize 
the pricing of portland cement and economic principles.* Their 
statement was widely distributed and argued that competition among 
producers tends to standardize quality, mode of delivery of the 
product, and prices, and that, therefore, “uniformity of prices in the 
cement industry could thus be explained.” 

To what extent the economic reasoning which had been adduced by 
the defendants in the cement case in the form of testimony by Dr. 
Adams and in the form of publications, such as the writings of Profes- 
sors Willis and Byers, attracted the attention of the Supreme Court 
when it was considering the case of Cement Manufacturers Protective 
Association v. United States ™ in 1925 is, of course, open to speculation. 
Nevertheless it is clear that the Government’s loss of that case by an 
almost equally divided Court turned in no small measure upon the line 
of reasoning which had been advanced by Dr. Adams and in the 


Kg +> ee oe Prices by Willis and Byers published by the Ronald Press Co., 1924. 
d.. p. 15. 
n . 8. 588. 
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pericryh of Professors Willis and Byers. The Court in its opinion 
stated : 


It. is urged by the defendants that such uniformity of price 
as existed in the trade was due to competition.” 


The Court then proceeded to rule that the action of the defendants 
in quoting uniform prices even through the use of a basing-point 
system did not violate the Sherman Antitrust Act. 

The vast and varied responsibilities and duties of the Federal Trade 
Commission include investigations and proceedings against unfair 
methods of competition and unfair acts and practices in commerce. 
In the discharge of those responsibilities and duties the FTC soon 
after it was established during the administration of President Wood- 
row Wilson, commenced an investigation of the practice of large steel 
producers charging higher prices to some of its customers than it 
charges other customers. It was found that the United States Steel 
Corp. was using a pricing system that came to be known as the “Pitts- 
burgh Plus” system of pricing.® 

At that time the United States Steel Corp. owned and operated 
steel — at Pittsburgh, Pa.; Chicago, I1l.; and Duluth, Minn. Un- 
der the Pittsburgh Plus system of pricing, the customers of the United 
States Steel Corp. located in Minnesota and taking delivery from the 
United States Steel Corp. plant in that State, nevertheless incurred 
delivered costs on their purchases equal to the sum of the Pittsburgh 
base price plus an amount equal to the freight from Pittsburgh to 
destination. Thus the system required a customer in Minnesota, who 
bought wire fencing for farms or wire nails for the building of farm 
shelters, which were shipped to him in Minneapolis from the United 
States Steel plant in Duluth, Minn., to pay a freight charge thereon 
the same as if they had been ship to him from Pittsburgh, Pa. 
The charging of that larger unearned amount of freight became known 
as the charging of “phantom freight.” The customers who were for- 
tunate enough to be located at or near Pittsburgh, in their purchase of 
goods of like grade and quality, incurred a substantially smaller de- 
livered cost. In view of those circumstances, the FTC alleged and 
found in the Pittsburgh Plus case that the United States Steel Corp. 
was discriminating in price in violation of the Federal Trade Commis- 
sion Act and the Clayton Act, through the use of the Pittsburgh Plus 
oe system and in part by virtue of charging the customers in 

innesota higher prices than it was charging customers in other lo- 
cations for goods of like grade and quality. 

The FTC acted to stop that aE 7 ractice of the United 
States Steel Corp. In that connection the & made findings to the 
effect that under the ee Plus pricing system, the phantom or 
emergency freight paid by the farmers in only 11 of the Middle 
Western States amounted to as much as $30 million annually. . The 
Commission, therefore, ordered that practice stopped." 

In April 1937, the United States Attorney General in reporting to 
the President on an extensive investigation concerning the use of bas- 


12 Tbid., p. 605. 


% FTC Docket No. 760 in the matter of U. S. Steel Corporation et al. 
44 Record of hearings on price discrimination before the Select Committee on Small 
Business, House of Representatives, November 17, 1955, p. 830. 
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ing point systems in the steel and other heavy goods basic industries 
recommended that complaints regarding the use of such systems be 
referred to the FTC. In that connection the Attorney General stated : 


The administrative and quasi-judicial remedies in the 
hands of the Federal Trade Commission may be better 
adapted to the control of the subject matter of this particular 
complaint than action by the Department of Justice * * *. 
It appears therefore that a problem is presented which can 
be more satisfactorily investigated and dealt with through 
the more flexible remedies of the Federal Trade Commission." 


Therefore, the Federal Trade Commission instituted proceedings 
challenging the legality of basing point systems as used by all of the 
principal producers of cement “ and the principal producers of steel.** 

The Commission moved through the arduous task of litigating those 
cases. It found that the pricing systems involved, in fact, substan- 
tially lessened competition and tended to create monopolies, and 
therefore were unfair as a matter of law. At the conclusion of its 
proceeding against the Cement Institute, the Commission issued an 
order commanding the defendants in that case to stop fixing prices 
on cement and to stop discriminating in prices charged for cement 
by agreement through the use of a basing point system of pricing. 

The United States Supreme Court affirmed that order of the FT 
in April 1948.** 

According to the record the cement producers who were defendants 
in that case undertook a campaign to influence public opinion in much 
the same manner as they had proceeded during the trial of the first 
cement case (Cement Manufacturers Protective Association v. United 
States) in 1925. Soon after the Federal Trade Commission had un- 
dertaken its investigation of the pricing practices in the cement indus- 
try the leaders of that industry formed a public relations committee. 
It was given the responsibility of organizing a campaign to “educate” 
the public to an appreciation of the industry’s “marketing practices.” 

According to paragraph 21 of the Federal Trade Commission’s 
findings as to the facts in the above-entitled case a combination of 
interests in the cement-manufacturing industry adopted plans and 
followed concerted courses of action directed toward allaying public 
criticisms that the pricing of portland cement was noncompetitive and 
seeking to convince the public that there was no collusion among 
cement manufacturers. Also according to those findings, a committee 
on public relations of the Cement Institute and other various impor- 
tant figures in institute affairs began working assiduously on the prob- 
lems arising from criticisms of the industry. That committee on 
public relations made a study of the problem and secured from the 
members of the committee and other leaders in the Cement Institute 
detailed proposals on how to meet the problem. After the committee 
on public relations of the institute had studied those problems, on 
April 10, 1934, it submitted an elaborate program to improve the pub- 
lic relations for the cement industry. It described its objective as in- 


%Td., at p. 828. 
; * PHC Docket No. 3167 in the matter of the Cement Institute et al. Complaint issued 
uly 2, p 
# FTC Docket No. 5508 in the matter of American Iron and Steel Institute et al. 
Complaint issued August 14, 1947. _. 
18 Cement Institute v. Federal Trade Commission, 333 U. 8S. 683. 





























18 PRICE DISCRIMINATION, ETC. 





cluding the replacement of the public belief that portland cement was 

not priced competitively. In that connection it suggested the bringing 

to the public an appreciation of the industry’s “marketing practices.” 
The announcement of the plan emphasized that— 


no matter how clever the planning, adroit the arguments and 
skillful the execution, no matter if the i oa wae be most 
liberal, a public-relations p will fail unless * * * the 
proponents themselves are fully convinced. 


It was then outlined that the cement company executives and em- 
ployees must be “sold” on the public-relations program, and that they 
and all others who could speak for and on behalf of the cement in- 
dustry then arrange to put across the public-relations pro 
through personal contact, public addresses, printed matter, publicity, 

aid advertising space, radio, and moving pictures. The plan also 
included among those who must at the outset be reached and convinced 
were public officials immediately concerned with the problem of pur- 
chasing cement for public use, as well as leaders in private industry 
who had to do with the handling of cement for private use. The 
“plan” tabulated the approximate number of leaders of groups to be 
convinced as— 

i IR WI og taal oer nog arin Miagtgerapetingese sn aingaeeelenakineplsenertnibtpengp 695- 

State officials (including highway engineers) —.__- 

2. Newspapers: 
Primary list 2 500 
PIRES Die den ncemnet 


Oe ee ee ee 











ee 





ee ee a ew wwe 


Financial editors and writers__._.- 












































8. United States Senators and Representatives * 531 
Bh Te i cso erm scissor eo Nahas Atat 1, 661 
aI: ru CNR VON a ee od ees ee oS 5, 662 

5. County commissioners 8, 704 
County engineers 2, 200 
Mayors and city managers 5, 750 
City engineers__.....__ athe 2, 120 

6. Buildings-materials dealers, about. 30, 000 
7. Civie leaders se 7, 500 
Financiers 15, 000 

8. Contractors, all lists 40, 000 
9. Concrete products manufacturers ks 6, 500 
10, Engineers (civil) & 2,100 
Architects 14, 500 

11. Cooperating organizations 250° 





12. Other industries on common ground 





Total 


nares Io a pe ori exhibit 2190, FTC docket 3167, In the Matter of Cement Ineti- 


_ The president of the Lone Star Cement Co., one of the respondents 
in the second cement case which was brought by the Federal Trade 
Commission in 1937, wrote in 1934 about some of the things that 
had been done by the cement industry to allay the suspicions of the 
public about the pricing practices in the cement industry. In that 
connection he referred to an institutional advertising campaign that 
was being carried out at the time to relieve customers’ doubts on. that 
score : 





oe interesting facts about cement has failed to remove: 
the public distrust which probably has its origin in the 
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suspicion that a close working understanding, contrary to the 
ublic interest, exists between manufacturers. This suspicion 
is intensified by some of the industry’s trade practices.’ 


Among the 10 practices that he named as needing to be “explained” 
in order to allay public suspicion, the following were prominent: 
Product standardization, uniform destination prices, cross shipping, 
failure to grant volume discounts, and finally “limitation of competi- 
tion to a point of sale struggle for an order with all natural differ- 
ences between companies and products removed.” *° 

A survey was made by the industry to determine the most effective 
way of selling the public on the notion that these practices worked 
to the customer’s advantage. Subsequently a large-scale public rela- 
tions program was inaugurated to “replace the misconceptions with a 
favorable attitude.” ** 

The elaborate public relations fiction left something to be desired 
by way of economic logic, however. As one of the Cement Institute 
trustees wrote to a member of the NRA Code authority in 1934: 


Do you think any of the arguments for the basing-point 
system, which we have thus far advanced, will arouse any- 
thing but derision in and out of the Government? I have 
read them all recently. Some of them are very clever and in- 

renious. They amount to this, however, that we price this way 
in order to discourage monopolistic practices and to preserve 
free competition, etc. This is sheer bunk and hypocrisy.” 


Following this was the classic statement which has been quoted in 
and out of context by writers ever since: 


The truth is, of course—and there can be no serious, re- 
spectable discussion of our case unless this is acknowledged— 
that ours is an industry above all others that cannot stand free 
competition, that must systematically restrain competition or 
be ruined * * *,*8 


Hoping to put its new economic concepts on a somewhat sounder 
basis, the institute tried without success to interest the FTC in making 
a study of the basing-point system with the industry’s “cooperation.” 
Then in 1934 they hired two Columbia University economics profes- 
sors, J. M. Clark and Arthur R. Burns, to make their study, with 
the plan, as the president of Riverside Cement Co. put it, of “at- 
tempting to mold the professors’ minds before any definite conclusions 
have ben reached. * * *” * 

The filing of the complaint by FTC against the Cement Institute 
dashed the industry’s hope of a positive program of wooing public 
opinion. The degree to which the industry was suceessful in “mold- 
ing” the professors’ minds was not made known, for the study had lost 
its timely purpose and was never published. The industry-turned_its 
attention to marshaling economic evidence to support. its ‘claim that it 
was a smoothly functioning competitive industry whose prices were 
the natural outcome of a competitive structure. 


2” FTC Docket 3167, Commission's Seeeeey 128. 

2° See Commission's exhibit 553—X—20. FTC Docket 3167, pp. 120-122. 

21 See Commission's exhibit 3190—A, FTC Docket 3167. 

Pe oe pg nag Fi John Treanor, Commission's exhibit 7—-B, FTC Docket 3167, p. 126. 
rid., p. 5 

% See Commission's exhibit 571-2L, 2M, FTC Docket 3167, p. 127. 
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In hearings before the Commission, the institute brought economic 
witnesses to attest to the fact that a is not the automatic and 
inevitable conclusion to be drawn from the existence of price identity, 
since perfect competition also brings about a single uniform price. 
The facts of the case made this argument largely academic. The Com- 
missioners were not visibly impressed with the suggestion that free 
competition was responsible for the identity of sealed bids, for which 
the industry was noted, and added: 


When—as in the sale of cement—the price is established by 
the seller, the price leadership of the governing base mill is 
accepted by other sellers and there is not bargaining between 
buyers and sellers, fundamental requirements of a true mar- 
ket in the economic sense are lacking, and prices are not the 
result of market action in a true economic sense but merely 
expressions of a noncompetitive or monopolistic price struc- 
ture.” 


The Commission’s price discrimination charge, of course, rested 
upon the fact of variations in an individual manufacturer’s mill nets 
realized from sales in different areas. The Commission’s contention 
was that the basing-point system of destination pricing concealed from 
buyers the variations in effective prices realized by rival sellers in any 
given market. Variations in mill nets averaged 25 to 50 cents a barrel, 
and ranged from a fraction of a cent to over a dollar a barrel, with 
higher mill nets obtained from nearby customers who logically should 
have expected to benefit from proximity to the mill. Lower prices, 
granted through freight absorption, were general in more distant 
markets where the mill sold in the freight-advantage territory of other 
producers. Commenting on the discriminations which arose from 
systematic price matching, the Commission concluded : 


It would be impossible for any of respondent sellers habit- 
ually and openly to obtain these widely varying mill nets in 
the form of f. o. b. mill prices, and any attempt to do so would 
undoubtedly arouse a storm of protest from purchasers.”® 


Despite the industry’s protestations that it considered the delivered 
prices to be its true prices, and rejected the notion that mill nets were 
relevant, the FTC found that the producers were accustomed to refer 
to the mill net as their price, as indeed it is. A letter written from 
one company representative to Professor Burns in 1935, during the 
course of the industry study, stated : 


This freight rate of course, does not in any way accrue to 
us and the net price for our cement at such a delivery point, 
in fact the only price that is of any advan to us, is the 
cement price stripped of freight, package, and discount, which 






* FTC Docket 8167, Commission findings, p. 128. 
* Tbid., p. 131. 
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of course in my own mind becomes the selling price so far as 
we are concerned.” 


The issue which the FTC raised in bringing its price discrimimation 
charge is not one which is subject to easy solutions. The industry’s 
ery that the only safe method of pricing is f. 0. b. pricing, while 
exaggerated is not wholly without foundation. There have been 
members of the FTC staff who have been qenceely convinced that 
although FTC has never contended that all pricing methods other 
than f. o. b. are unlawful, it might be desirable to do so. Regardless 
of the particular circumstances of any basing-point question, it is clear 
that theoretically a system of delivered prices involves inherent dis- 
criminations. The decision as to whether any particular discrimina- 
tion, however manifested, is of such substantial character as to weaken 
the competitive fabric must be left ae to the antitrust agencies 
and the courts. Without expecting infallibility of the FTC or 
unerring judgment from the courts, for these are human institutions, 
it is nonetheless necessary to entrust to these bodies the task of adjudg- 
ing the extent and significance of competitive abuses. When, as in 
the Cement Institute case, the Commission finds that the discrimina- 
tions in a certain basing-point system have consistently destroyed 
competition, promoted monopoly, and cannot be defended on the 
grounds of good faith, it is hardly an appropriate occasion for the 
participants in these systematic abuses to attempt to design a new 
price theory for the express purpose of discrediting the FTC.** 

The Basing Point Lobb: Worried by the accumulation of adverse 
decisions in the Glucose, Conduit, and Cement cases, the basing-point 
interests joined in a united effort to legalize basing-point pricing. The 
pressures which they brought to bear took various forms, both covert 
and open ; the weakening and the nearly successful attempt at eviscer- 
ation of the antitrust laws is a continuing tribute to their determina- 
tion and devotion to self-interest. 

When it was realized that the cement industry arguments in 
defense of its basing-point pricing system had failed to influence either 
’ the Federal Trade Commission or the Supreme Court of the United 
States, and it appeared likely that the Federal Trade Commission 
would then proceed against the basing-point system of pricing used 
in the iron and steel industry, the leaders of the latter industry 
expressed alarm. 

On September 5, 1948, page 8, section R, of the Washington Post, 
an item entitled, “Basing Point Returned—Goal of E. T. Weir,” was 
published which is as follows: 


One of the Nation’s biggest steel masters today asked his 


customers to help the campaign to legalize the steel industry’s 
traditional pricing methods. 


= See Commission’s exhibit 971-17P, FTC Docket 3167, p. 132. 
* See for example Earl Latham, The Group Basis of Poliltics. 






















PRICE DISCRIMINATION, ETC. 


He is Ernest T. Weir, chairman of the board of National 
Steel Corp., who armed his salesmen with personal letters to 
customers. Weir urged steel buyers to induce Congress to 
pass legislation permitting a return to the basing-point 
method of selling. 

To Weir and the other steel leaders, it ap d that the 
only recourse was to seek new legislation which would restore 
the former policy. 

Declaring Congressmen can only learn the portent of the 
ruling from businessmen, Weir urged customers to discuss the 
issue with legislators. He asked trade associations to take 
construetive action and added: “You can keep in continuous 
touch with them (Congress Members) at each step. * * * 
You can communicate with your trade associations to urge 
that they make legislative contact and public information on 
this subject a first order of business.” 


On July 21, 1948, the president of Jones & Laughlin Steel Corp. 
directed a letter to each of its thousands of customers in which it com- 
plained about the decisions in the Cement and Rigid Steel Conduit 
cases, and, as did Mr. Weir and other leaders in the steel and cement 
industries, stated : 


We urge our customers and all others interested in the wel- 
fare of the country to give serious consideration to this mat- 
ter. We believe that all will conclude, as we have, that 
prompt action by the Congress is essential if we are to con- 
tinue to have the vigorous competition in this country which 
has been so fundamental to our national development.*° 


Officials of other corporations engaged in the production and sale 
of iron, steel, and cement added their voices to those of Mr. Weir and 
the president of Jones & Laughlin Steel Corp. They requested 
immediate action. In the meantime, Senator Homer S. Capehart of 
Indiana introduced Senate Resolution 241 “to investigate the pricing 
policies of the Federal Trade Commission.” In that connection it 
was.made clear that an investigation would be made for the purpose 
of determining whether the Federal Trade Commission in its proceed- 
ings against the iron, steel, and cement industries was interfermg with 
competition. In passing, it should be noted that the Federal Trade 
Commission had no pricing policies which could be made the subject 
of an investigation. It had proceedings against collusive pricing 
practices which had been used in the cement industry. 

Soon Senator Pepshert gathered much support for his proposed 
investigation of the Federal Trade Commission. Needless to say much 
of that support was gathered from the cement and steel industries. 

Some persons who had represented steel industry interests before the 
Federal Trade Commission did not desire to leave it to chance that 
Senator Capehart would do a good enough job in the handling of his 
investigation of the Federal Trade Commission’s enforcement of the 


*® Record of hearings on Price Discrimination before the Select Committee on Small 
Bi ye mag of Representatives, pt. I, pp. 36 and 37. 
« p. 87. 











PRICE DISCRIMINATION, ETC. 23 


antimonopoly laws. Some of those representatives collaborated and 

articipated in the preparation of a most amazing document. That 
Socuaaal has been referred to in the open hearings before the Select 
Committee on Small Business, House of Representatives, as a “blue- 
print” for lobbying and as a “master ~~ for lobbying in the interest 
of propagandizing the positions held by the authors. According to the 
information elicited from one of the authors, the document in question, 
that “master plan” for propagandizing, was prepared during the sum- 
mer of 1948. In that connection he testified : 


“We thought it was a hing objective statement with regard 
to the problem involving delivered pricing methods, and I 
think if we had a chance to go back and look at it, I think I 
would still be just as proud of it today.” * 


The author also testified that in this work in preparing the “master 
plan” he talked with his clients and with other people similarly situ- 
ated and that he considered the work he did in that respect would 
benefit them, although he received no pay for doing that work except 
what he is receiving as fees in the cases in which he represents them. 

Now what does the blueprint for lobbying or “master snort for 
lobbying and propagandizing provide, and what are its objectives? 

It is believed that question can best be answered through extensive 
quotations from the contents of that document. The quoted portions 
are as follows: 


SUGGESTED PROGRAM TO REESTABLISH THE LEGALITY OF DELIV- 
ERED-PRICE MARKETING METHODS 


1. FOREWORD 


For the first time in some 25 years of its efforts to eliminate 
delivered pricing systems from American industry, the Fed- 
eral Trade Commission is on the defensive. It was placed 
there by three factors, which followed each other in logical 
sequence—(i) the Supreme Court decision in the Cement 
case, (ii) the passage of the Capehart resolution authorizing 
a study of the economic impact of that and other decisions, 
and (iii) the action of the United States Steel Corp. and 
other steel and cement producers in shifting to straight 
f. o. b. mill selling. 

This turning of the tide, however, is not necessarily perma- 
nent. The present state of the law on delivered pricing is the 
result of a crusade within the Commission which was car- 
ried on with vehemence during a period of many years when 
business itself was on the defensive. As a result, the Com- 
mission’s theories as to the alleged harmful effects of deliv- 
ered pricing have gained such a wide public credence that 
the relegalizing of delivered-price marketing presents a gi- 
gantic problem (p.2). 


* * * o* * 


* Tbid., p. 476. 
84578—56——-3 
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For a time there was doubt whether even industry would 
respond effectively to the challenge of the Capehart hearings. 
There was too much inertia coupled with the feeling that any 
businessman who appeared and testified m merely get 
his name in the Commission’s “black book” for prosecution. 
The sudden decision of the United States Steel Corp. and 
other companies to take no chances on the meaning of the 
Cement decision but to start f. o. b. mill pricing immediately 
changed this. Even in a seller’s market this move will drive 
home in a few weeks the visionary impracticability of the 
Commission’s theories and should produce willing witnesses 
by the score at the forthcoming Capehart hearings. 

Placing the Federal Trade Commission on the defensive 
and providing an incentive for witnesses to testify, how- 
ever, is only a fraction of the effective job that must be done 
if the present tactical advantage of business is not to be lost 
irretrievably to the well organized attacks of those who 
share the Commission’s views (p. 3). 

* * * ok * 


The basic objective of industry should be defined at the start 
and adhered to without deviation. It should be simple and 
direct and should refer solely to the preservation of legitimate 
delivered price marketing methods. Any attempt to broaden 
the objective to include attacks on the antitrust laws or on the 
Federal Trade Commission as such would at best weaken the 
program and at worst subject it to complete failure. 

In considering what should be the objective, it is wise to 
remember that certain things, no matter how logically they 
may be defended will never be politically popular because 
they just do not look right. One of these is the kind of so- 
called phantom freight which results from the Pittsburgh- 
plus system or from the existence of nonbasing-point mills in a 
multiple-basing-point system. The public just will not 
stomach the thought of a buyer in Chicago buying from a 
Chicago factory and being forced to pay freight from 
Pittsburgh. 

Another thing which is politically difficult to defend is the 
type of zone system in which, for example, the lowest price is 
charged in the East, a higher price in the Middle West, a still 
higher price in the Far West, and a still higher price on the 
Pacific coast, where there are mills located in all or most of 
those zones. Such a system is merely a modification of Pitts- 
burgh-plus, and will be so recognized without difficulty by the 
ee 8 the street if he takes any interest in the subject at all 

p.3). 


* * * * * 


The thought is frequently expressed that a Republican ad- 
ministration will reverse the Federal Trade Commission’s 
attitude toward delivered pricing. To those who know 
Washington and the political attitudes of bureaucracy, that 
is wishful thinking. In the first place, the Federal Trade 
Commission is an independent and supposedly bipartisan 
body. Not more than 3 of its 5 members can be of the same 
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political party, and its staff attorneys (from whom the real 
impetus of the attack on delivered pricing comes) are non- 

itical civil-service employees. Secondly, the Commission 
oe thus far successfully defended its attack on delivered pric- 
ing as an attack on monopoly, price fixing, and other garden- 
variety violations of the antitrust laws, The antitrust laws 
are nonpartisan sacred cows which both political parties are 
bound to enforce, and while the last Republican administra- 
tion let such enforcement fall into desuetude, the next one 
will be under too much pressure from labor and other similar 
interests to be able to do so, even if it wishes (p. 4). 

a % * * x 


If the opponents of delivered pricing can persuade the sub- 
committee that the Commission only wants to prohibit price 
conspiracies and that it has no intention of outlawing the in- 
dividual use of delivered pricing apart from conspiracy 
or price discrimination, they may steer the subcommittee away 
from the real issue and into a general review of the antitrust 
laws. The hearings then will be turned into another TNEC 
which will accomplish nothing (p. 4). 

That the Commission, if unchecked either by the courts 
or by Congress, will base its orders on such unsubstantial 
evidence, is clearly demonstrated by its findings of fact and 
cease and desist order in the Crown Manufacturers case, 
dated August 4, 1948 (p. 5). 


* * * * * 


On this basis, the universal delivered price method (one 
price delivered anywhere) can be and is being attacked by 
the Commission. To date no case on it has reached the 
courts, but if Justice Black’s dictum represents the real view 
of the majority, the Supreme Court is already wedded to the 
mill-net-return theory of price discrimination (p. 6). 

* * * * * 


In the face of this record, the testimony of four of the 
Federal Trade Commissioners (Freer, Ayres, Davis, and 
Ferguson), and of Walter Wooden, at the hearings on the 
Capehart resolution was somewhat startling. Without ex- 
ception they denied categorically any intention of restrict- 
ing industry to straight f. 0. b. mill pricing. They stated, 
with literal truthfulness, that no case to date had outlawed 
delivered pricing except in industries where such pricing had 
been found to be either collusive or discriminatory. They 
said that collusion and discrimination were opposed to our 
basic antitrust philosophy and that any attempt to legalize 
either would be dangerous. They said that there was noth- 
ing in the law or any court decision to date that prevented 
a manufacturer or wholesaler or retailer from paying the 
freight if he was not guilty of conspiracy or discrimination. 
When asked to state when paying the freight might not be 
collusive or discriminatory, however, they stated that it was 
a difficult question and one which the Commission, as a 
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quasi-judicial body, could not answer in advance of an actual 
case (p. 7). 
* * * * * 


Framing of the issues for the subcommittee can best be 
accomplished by a preliminary brief, similar to the trial 
brief handed to a judge at the commencement of a trial in 
court, setting forth a short history of the Federal Trade 
Commission’s attack on delivered pricing, its genesis in the 
academic theories of Professor Fetter, the various forms 
which the attack has taken throughout the years, the ap- 
parently purposeful confusion of delivered pricing with 
conspiracy and collusion, and the fallaciousness of the Com- 
mission’s theories of price discrimination. The brief should 
show, for example, that delivered pricing does not and can- 
not, of itself, result in price fixing; that price competition 
can and does exist under delivered pricing methods; that 
under straight f. o. b. mill pricing there would be less, not 
more, price competition than under delivered pricing methods 
because the latter enables more sellers to compete in more 
markets, while the former restricts each seller to a narrow 
market (p.7). 

The brief should point out to the subcommittee that, if the 
Commission is permitted to follow its'present line of attack, it 
can and presumably will search every industry in the country, 
as coors and funds permit, to find conspiracies. It will 
find many such conspiracies because prices tend to be uniform 
at any given time and place on homogeneous products; the 
existence of a delivered pricing method in an industry is likely 
to be known to everyone in it; and many industries have trade 
associations to which most of the members of the industry 
belong. If, having found such conspiracies, the Commission 
is free (as recent court decisions indicate) to prohibit not 
only the alleged conspiracy itself but also all further use of 
that delivered pricing method or any other method of pricing 
except f. o. b. mill, it will be ridiculous to pretend that, as a 
practical matter, the Commission does not intend to force all 
or most of American business into the f. 0. b. mill pattern. 
Delivered pricing for all practical pu will be limited to 
those sellers whose products are so different from their com- 
petitors’ that there is no need for them to meet competitors’ 
prices, hence no price uniformity. That absence of price uni- 
bearait in such instances is the result not of competition but a 
lack of it, shows the fallacy of the Commission’s theories of 
conspiracy (p. 7). 

* x * 5 * 

The first step in marshaling evidence is to determine what 
one wishes to prove. An equally important step is to deter- 
mine what the opposition will seek to establish so as to be 

repared to rebut it. ‘These determinations would, of course, 
bo made and crystallized in the “trial brief” to be presented to 
the Capehart subcommittee before the hearings. 

The fact that there will be bitter opposition, and the nature 
of such opposition, should be kept in mind at all times. 
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This opposition. will come from various directions. There 
will be politicians, such as Senator O’Mahoney, who hope to 
make political capital out of “business baiting.” There will 
be some businessmen, singly and in organized groups, who 
may feel that they stand to gain dollars-and-cents-wise by 
prohibition of delivered-price selling. There will be regional 
interests who feel that they individually, or their communi- 
ties, may benefit from such a prohibition. There will be con- 
sumer groups who will feel that prohibition of delivered- 
price selling may reduce ultimate costs to consumers. There 
will be labor groups who are against everything that business 
is for. There will be many individual theorists, including 
college professors, economists, and the like, who have accepted 
with or without reflection the view expressed by Justice Black 
in the Cement opinion that basing-point systems are handy 
mechanisms for the fixing of prices. Finally, there will be, 
of course, the Federal Trade Commission itsel , Which can be 
expected to resist bitterly any attempt to impugn its efforts 
(p. 9). 


% x ca * * 


Having organized the major points to be covered, the actual 
marshaling of the evidence in support of them requires pre- 
liminary research to determine where the best sources of 
effective evidence lie (p. 10). 

* * . . . 

Organizing the evidence for a congressional hearing is 
very similar to organizing the evidence for the trial of a 
lawsuit except that few lawsuits command the day-to-day 
publicity of a Senate hearing, and it is necessary to think 
constantly in terms of evidence which will be effective from 
a publicity standpoint as well as from the standpoint of 
rd tei the subcommittee. 


D. Public relations 


The term “public relations” is used here in its broadest 
possible sense. It includes relations not only with the general 
public but also with all organized groups representing seg- 
ments of the public, such as farmers, labor, consumers, stu- 
dents, professional groups, and perhaps most important of 
all, business itself in all of its era, Adequate, well- 
planned, and well-executed public relations is the keynote 
of the entire program for without it the most effective wit- 
nesses and the most cordial relations with Congress and other 
branches of the Government could accomplish little. 

The public relations program must, of course, direct itself 
at each specific group in terms of that group’s particular 
interests and problems. There is no simple or exhaustive 
method of classifying the various groups and interests at 
which public relations should be directed, but the following 
will indicate generally what broad categories should be cov- 
ered and in what manner (p. 11): 

* * * * * 
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8. General public-——In addition to members of the groups 
listed above there is the general public. Most members of 
this group, if they have heard of delivered-price selling, have 
been led to think it is evil. Efforts should be made to neu- 
tralize opposition from the —_ at large, both on a national 
and local scale through publications um also in terms of the 
constituencies of ‘the individual Senators and Representa- 
tives. General interest in the problem can be stirred up by 
articles in popular publications, the furnishing of editorial 
material and feature stories to newspapers, institutional ad- 
vertising, encouragement of delivered pricing as a subject 
of debate in high schools and colleges, radio programs, and 
a speakers’ bureau which would supply qualified speakers for 
organization lunches, and so forth (p. 13). 


% * * * * 


A single-purpose organization will provide the best means 
of carrying the foregoing program through to a successful 
result. It has been seen that existing organizations such as 
NAM and the United States Chamber of Commerce are not 
in a position to undertake the stewardship of such a program, 
and there appears to be no other organization tailor-made for 
the task. An organization formed for the one specific object 
of expressing the view of business on the delivered-pricing 
question and of frankly presenting business ideas for legis- 
lation would have the advantage of singleness of purpose and 
a clean slate public relationswise (p. 14). 

% *% * % % 


Unless action is taken to set up an organization capable of 
executing a program of the type herein outlined, there is 
grave danger that there will be either no legislation to re- 
legalize delivered pricing or ineffective or even damaging 
legislation. With the forces opposed to delivered pricing 
so well organized, a disorganized approach by business will 
have little chance of success. 

While the foregoing has been written principally in terms 
of the Capehart hearings, the recommended program envis- 
ages a much more protracted effort. It is unlikely that legis- 
lation of such a controversial nature can be obtained as a 
result of such a small undertaking as that of the present 
Capehart subcommittee. ! 

However, the importance of the Capehart hearings should 
not be underestimated. If an organized approach on the side 
of business is to be set up, it would be advisable that it be 
done without delay, for the Capehart hearings will commence 
shortly after the elections, and efforts of the single-purpose 
organization should begin with the hearings. The efforts of 
the organization should continue until the goal of preserving 
delivered pricing is reached (p. 15).** 


Former Federal Trade Commissioner Stephen J. Spingarn testified 
that when the operations of the lobby provided for in that blueprint 








2 Record of hearings on Price Discrimination before the Select Committee on Small 
Business, House of Representatives, November 4, 1955, pp. 478-496. For the complete 
text of the blueprint for lobbying see appendix A of this report. 
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are considered along with the operations of the Attorney General’s 
National Committee to Study the Antitrust Laws, they all appear to 
be part and parcel of the same scheme for lobbying against our anti- 
trust laws.** 

The advice contained in that blueprint apparently was taken quite 
seriously. A copy of the blueprint was made available to the counsel 
for the Capehart committee. 

Although the counsel stated that he had done nothing with the 
document except to file it, the record of the operations of the Capehart 
committee shows that it followed a course of action closely paralleling 
the course of action advocated in the “blueprint for lobbymg.” One 
of the first actions undertaken by the Capehart committee was to form 
an “advisory council” to aid the committee in its investigation. That 
“advisory council” was packed with persons who had committed them- 
selves, or the businesses themselves had been committed, to views ad- 
verse to the Federal Trade Commission rulings in the Cement and 
Steel cases. That “advisory council” had many members who had 
expressed adverse views to the Federal Trade Commission and the 
antitrust laws, or who represented business concerns which had been 
defendants in proceedings before the Federal Trade Commission. It 
contained three executives from the cement industry, which was con- 
victed of price conspiracy in the case that gave rise to the investigation 
being made by the Capehart committee. A number of the other mem- 
bers had been involved, or their companies had been involved, in FTC 
proceedings against basing-point pricing practices. Only a few of the 
members of the “advisory k ener could be said to have been drawn 
from neutral quarters.” * 

One of the members of the “advisory council,” who had been chosen 
as a representative of agricultural interests, testified about the work of 
the ‘gteiaony council.” Hestated: 


A good deal of time was taken up at the first meeting of the 
advisory council in discussing the Supreme Court case. Sena- 
tor Capehart presided, and both he and William Simon, the 
legal counsel employed by Capehart, made speeches at the 
opees session. After the speeches, reporters and visitors were 
shooed out of the meeting, and the closed session began. 

Then the big businessmen unburdened themselves. They 
were victims, they said, of an unfair and prejudiced court. 
They were hounded and harassed by a bunch of fanatics down 
at the Federal Trade Commission who could not even agree 
among themselves. All they wanted, they said, was to meet 
prices of their competitors, and because of the confusion 
created by the Supreme Court, they didn’t know what they 
could or could not do. Several got up and said they were vio- 
lating the law and would continue to do so. Others said that 
under the Black decision it was illegal to sell a bar of candy 
for a nickel in both Baltimore and Washington. One thing 
that the gentlemen all agreed on was that something had to 


% Record of hearings on Price Discrimination before the Select Committee on Small 
Business, House of Representatives, pt. II, pp. 863-880. 

*% Tbid., pt. I, p. 180. 

* Ibid., pt. I, pp. 37-47. 

* Ibid., pt. I, p. 38 
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be done about the law and about the:Federal Trade Commis- 
sion. One stated that Walter Wooden, who was the lawyer 
in the Cement case, must go. 

The main thing that came out of the first session was plans 
for the “educational” campaign. Clay Williams, now de- 
ceased, head of the tobacco trust, was most emphatic. “The 
American people must be educated,” he said. “We must go 
back,” said another, “and inform our people; we must instruct 
our managers to send out questionnaires. We must get all the 
information we can about the bad effects of f. 0. b. pricing.” 
Mention was also made of the fact that to do a real bangup 
educational job, local chambers of commerce and civic and 
church organizations must be used: Pressure must also be 
put on newspapers, magazines, and other avenues of publicity. 

In the weeks that followed, the country had a chance to see 
what an educational job the members of the Capehart council 
could do. Article after article appeared, not only in the finan- 
cial journals but in the newspapers, explaining how the Su- 
preme Court decision would hurt small business and agricul- 
ture and result in —— Various businessmen said 
they would go broke if they had to abide by the Supreme 
Court decision. These sitivles generally ended with the ex- 
pressed hope that the whole matter would be settled by the 
new Congress. 

At the meeting held in Chicago before the election of 1948, 
members of the advisory council made their reports. They 
were gratified by the results of their educational campaign, 
and most of them were looking confidently toward the elec- 
tion. They had all brought back reports from their plant 
managers, from their corporate subdivisions, and they felt 
that this evidence reinforced the argument that something 
must be done to change the antitrust laws. The reports on 
what should be done had been all mailed in to Dr. Copeland. 
Dr. Copeland was the chairman. Dr. Copeland spent a good 
part of the day summarizing and reading them. All, or nearly 
all, except the Farmers Union, called for clarification of the 
law, for legislative permission to absorb freight systemati- 
cally, and to sell at delivered prices. Most denounced the 
interpretation of the Supreme Court and pointed to the dis- 
astrous effects of the decision.** ie 


Shortly after the election in November 1948 the Capehart commit- 
tee held extensive hearings concerning the Supreme Court decision in 
the Federal Trade Commission Cement Institute case. It appears that 
much of the record that was built in the course of those hearin 
expressed the views of persons and corporations known for their 
advocacy for maintaining basing-point pricing systems.** 

Despite of all the efforts that were expended by representatives of 
basing-point industries to secure the passage of legislation legalizing 
their pricing practices, no legislation to that end, as desired and spon- 
sored by them, has been enacted.” 


7 Tbid., pt. I, pp. 38 and 39. 
8 Tbid., pt. I, pp. 41-47. 
% Ibid., pt. I, pp. 48-49. 
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However, as pointed out by witnesses who testified on price dis- 
crimination, the Robinson-Patman Act, and related matters, before 
the Select Committee on Small Business, House of Representatives, 
during October and November 1955, the defenders of price discrimina- 
tion, basing-point pricing practices, and other monopolistic practices, 
which have been made targets in antitrust law proceedings, have under- 
taken to formulate and modify future antitrust policy respecting those 
practices. They have undertaken to do that through the establishment 
of a body of literature on the subject favorable to their cause. An 
interesting aspect of that body of literature is that they are its creators. 

J. M. Clark, professor of economics, Columbia University, was em- 
ployed by the cement industry in 1934 to participate in the writing 
of an economic treatise on the cement industry’s use of the basing- 
point pricing system. Shortly after he and Prof. Arthur R. Burns, 
an economist, Columbia University, were employed to do that job, one 
of the leaders of the cement industry, who had participated in securing 
their employment, wrote one of his associates that the cement in- 
dustry leaders should take steps to “mold” the minds of the professors 
to the views of the cement industry about basing-point practices be- 
fore the writing of the treatise was completed. Considerable work 
was done on that writing, but it was not concluded before the Federal 
Trade Commission proceeded against the cement industry in the now 
famous Cement Institute case. Therefore, the Clark and Burns 
treatise was not completed and published. 

However, once the FTC proceeding against the cement industry was 
underway, the cement industry continued the employment of Pro- 
fessor Clark to assist in preparing the economic defense of the industry 
basing-point pricing system in that case. An elaborate economic de- 
fense was presented in the case. In general, it revolved about a 
thesis that the cement industry’s operation of its basing-point system 
was nothing more than an expression of “workable competition.” The 
economic defense for the cement industry which was thus presented 
was rejected not only by the FTC but also by the Supreme Court. 
However, before the consideration of the case was concluded, Pro- 
fessor Clark wrote a number of articles for publication in the American 
Economic Review and other well-known publications. In his writ- 
ings, Professor Clark attempted to rationalize the use of the basing- 
point pricing system with accepted economic principles. In his writ- 
ings he argued that it should not be considered feasible to price and 
sell portland cement in accordance with the concepts provided in eco- 
nomic literature for “pure” and “perfect” competition. He argued 
that industries in which relatively high capital costs and homogeneous 
products were involved, it should be recognized that a state of “im- 

rfect” competition would prevail. That line of reasoning had led 

im to present concepts applicable to what he termed a state of 
workable” or “effective” competition.” 

It is considered that the “rule of reason” in standards approved by 
the Supreme Court of the United States in the Standard Oil case, 
supra, for judging the legality of conduct challenged under the Sher- 


See Clark's Toward a Concept of Workable Competition, 30 American Economic Re- 
view 241 (1940). 
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man Antitrust Act, provides the foundation for the concepts of “work- 
able” competition.” 

In rapid succession other writers climbed aboard the bandwagon for 
the “rule of reason” and “workable competition” standards in measur- 
ing conduct and testing its illegality under our antitrust laws. In 
fact the adoption of such standards was urged as one means of con- 
forming American antitrust policy of the European policy for cartels. 
In that connection it was stated: 


The reaction against cartels, at first almost universal, has 
dually changed to an attitude of discriminating between 
ifferent kinds of cartels. In Great Britain, from the very 
beginning, the attitude of the courts has been a reasonable one. 
Only combines which were guilty of “unreasonable” restraint 
of trade were declared invalid. Others were allowed to exist. 
Even in France, where at first an attempt was made to pre- 
serve the highest degree of competition, this attitude changed, 
and since 1926 only those cartel agreements were declared 
illegal which were intended to increase prices “unduly” and 
in such a manner as to injure the common good, especially in 
the field of foodstuffs. The old Article 419 of the Penal Code 
was rewritten and liberalized. 


ok * * * * 


A very good case can be made against the cartels. But the 
j earged must be approach with an open mind and a mind 

ree from emotional and ideological predilections. 

This much is certain: Condemnation by the United States 
is not likely to compel other nations to revise their trade 
practices. The United States is virtually the only country 
in the world where combinations between business enterprises 
are considered per se evil and therefore contrary to law. 
Since we stand so nearly alone, it is doubly important that we 
reexamine our position. Our attitude may still prove to be 
right. But, in a world in which an honest attempt will be 
made to establish economic collaboration, a most disturbing 
element will be injected when one country, and the most im- 
portant commercial country at that, adheres to a domestic 
program entirely out of line with that adopted by other, not 
unprogressive, countries.” 


Parker McCollester, Esq. (now deceased), a member of the law firm 
of Lord, Day, Lord, New York, N. Y. (also one of the members of 
the Attorney General’s National Committee to Study the Antitrust 
Laws), had defended the Corn Products Refining Co. in a proceedin 
brought by the Federal Trade Commission. That corporation | 
been violating the Robinson-Patman Act through the use of a basing- 

int pricing system. After the FTC had found the Corn Products 

ing Co. guilty in that case and had issued an order, Mr. Mc- 
Collester argued in the Supreme Court of the United States that the 


“See Federal Antitrust Legislation, by S. Chesterfield Oppenheim, Michigan Law Re 
view. vol. 50, June 1952, pp. 1139, 1187, 1195. 


mic Peace Through Private Agreements, by J. Anton De Haas, Harvard Business 
Review, winter 1944, pp. 144-145. 
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FTC should be reversed and its order set aside* The Supreme Court 
rejected Mr. McCollester’s arguments and upheld the Federal Trade 
Commission. Thereafter Mr. McCollester spoke before a section of 
the New York State Bar Association during the course of a sym- 

sium on the Robinson-Patman Act in 1948, and urged that the 

obinson-Patman Act should be amended so as to require the FTC 
to rest its cases upon a ter degree and different kinds of proof 
than is provided for in Eecenat aw as interpreted by the Court.“ 

Mr. McCollester’s presentation was followed immediately by the 
presentation of S. Chesterfield Oppenheim, professor of law, who 
spoke on the question, “Should the Robinson-Patman Act be 
amended?” *® The proposals for the amendment of the Robinson- 
Patman Act were spelled out by Professor Oppenheim in far greater 
detail than were the proposals made by Mr. McCollester. Professor 
Oppenheim made it clear that he considered that the adoption of a 
* ‘rule of reason’ approach” was, according to his considered judgment, 
the best solution to the problem.** He argued that the “virtual per se 
violation approach” of the Commission to the handling of Robinson- 
Patman Act cases to which Mr. McCollester had alluded created a 
serious problem which called for immediate attention and considera- 
tion. He pointed out that “criticisms leveled at the Commission b 
writers” involved its failure to apply a full measure of “rule of reason” 
discretion in FTC-Robinson-Patman Act cases.” 

Professor Oppenheim has written that “workable competition con- 
cepts applied Grongh rule of reason are a sound basis of national anti- 
trust policy.” ** It has also been said that the opts of “effective 
competition” is in general the same concept as “workable competition” 
as stated by Prof. J. M. Clark, of Columbia University.” 

A member of one of the largest law firms engaged in the defense of 
corporations charged with violations of Federal antitrust laws spoke 
before the antitrust section of the New York State Bar Association on 
proposed amendments of the Federal antitrust law and its relation 
to “Big Business.” °° In that speech reference was made to the fact 
that proposals had been advanced for the establishment of a nonpar- 
tisan commission to make a thorough study of our antitrust laws with 
a view to “overhauling the incomprehensible structure; that is, our 
present antitrust law.” The speaker proceeded to berate Federal anti- 
trust law policy and the antitrust laws. It was urged that the pro- 
posed “nonpartisan commission” to study the antitrust laws should 





8 See Corn Products Refining Co. v. Federal Trade Commission, 324 U. S. 726 (1945). 

“See Suggestions as to Certain Amendments in the Robinson-Patman Act, Robinson- 
Patman Act Symposium, 1948, New York State Bar Association, C. C. H., pp. 133-140. 

* Td., pp. 141-153. 

*1d., p. 153. 

“ Id., p. 148. 

* Michigan Law Review, vol. 50, June 1952, p. 1187. See also Effective Competition 
and the Antitrust Laws, by M. A. Adelman, 61 Harvard Law Review 1289 (1948). 

See footnote 22, p. 413, Effective Spey by Blackwell Smith, New York Uni- 
versity Law Review, vol. 26, July 1951. » also Evolution of the General Concept of 
“Workable Competition” Current Status of the Antitrust Laws, by Mason, 62 Harvard 
Law Review 1265, 1267, note 6 (1949). 

Nors.—-H. Thomas Austern, Esq., Washington, D. C., and M. A. Adelman, assistant 
ge neo of economics at Massachusetts Institute of Technology, have been given credit 
n testimony and in writings for having contributed considerably to the development of 
the concept of “workable” or “effective” competition. See Effective Competition, by Black- 
well Smith, New York University Law Review, July 1951. See also testimony by Blackwell 
Smith, hearings on price discrimination before Select Committee on Small Business, 
House of Representatives, October-November 1955. 

® Antitrust Law Symposium, 1952, Antitrust Law Section, New York State Bar Asso- 
ciation, Commerce Clearing House, Inc., p. 106. 
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consider the question of whether or not the policy and the law makes 
impossible the application of the “rule of reason” such as the Supreme: 
Court had applied in the Standard Oil case, supra. 

Blackwell Smith, Esq., New York, N. Y. (oho was later selected 
to be a member of the Attorney General’s National Committee To 
Study the Antitrust Laws), also proposed that Federal antitrust law 
and policy be construed to include the “rule of reason” and a new con- 
cept which he termed “effective competition.” ™ In that connection he 
made reference to a pamphlet memorandum dealing with that subject 
which had been transmitted to the Secretary of Commerce by the anti- 
trust section of the New York State Bar Association. 
~ Indeed, in his article entitled “Effective Competition,” which was 

ublished in the New York University Law Review, July 1951, Mr. 

mith laid the foundation for the proposals which were to follow for 
injecting into the Robinson-Patman Act and other Clayton Antitrust 
Act provisions the general and indefinite “rule of reason” concept. 
In testimony before the Select Committee on Small Business, House 
of Representatives, during 1955, Mr. Smith acknowledged that in the 
preparation of those proposals, he was assisted by M. A. Adelman, 
assistant professor of economics at the Massachusetts Institute of Tech- 
nology, and H. Thomas Austern, Esq., of Washington, D. C., both of 
whom were selected later to be members of the Attorney General’s 
National Committee To Study the Antitrust Laws. The testimony of 
Mr. Smith also is to the effect that the article he prepared and which 
was published in the New York University Law Review, July 1951, 
entitled “Effective Competition” was based upon a manuscript that 
he and his assistants had prepared and which was used also as a basis 
for the report of the Business Advisory Council, United States Depart- 
ment of Commerce, entitled “Effective Competition.” The latter was 
published December 18, 1952. 

There is a striking similarity between the work that was done by 
Mr. Smith and his assistants in that report on Effective Competition 
and the work of Prof. S. Chesterfield Oppenheim which was published 
during June 1952 in the Michigan Law Review under the title “Federal 
Antitrust Legislation.” * Thus, Professor Oppenheim, who was des- 
tined to become one of the two Cochairmen of the Attorney General’s 
National Committee To Study the Antitrust Laws, and a number of 
other writers who were destined to become members of that committee 
were by that time speaking and writing as though they were one person 
with a common cause, namely, to “formulate future antitrust policy” 
based on a “rule of reason” and one that would approve the “workable” 
or “effective” competition concepts which they had been advocating. 

The urge for revision of antitrust policy was heightened by attacks 
made by Federal Trade Commissioner Lowell B. Mason on the exist- 
ing policy. Mr. Mason was 1 of the 2 Republican members of the 
FTC during this period when the Federal antitrust policy was under 
such heavy attack. He frankly urged businessmen to seek a revision 
in the Federal antimonopoly policy and laws underlying it. He spoke 


& Effective Competition, by Blackwell Smith, Esq., vol. 26, New York University Law 
say by J 7, me 


Sy a 4 
58 Michigan Law Review, vol. 50, June 1952, pp. 1139-1244, 
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frequently and before many groups of businessmen.*. In one of his 

hes Commissioner Mason urged his audience to seek advice from 
those who were openly attacking the Federal Trade Commission. In 
that connection he recommended the advice of William Simon, Esq., 
of Chicago, Il., and Washington, D, C.* 

In his attacks on the administrative law process and on the Federal 
regulatory commissions and agencies, Commissioner Mason alleged 
that the system raised questions as to whether we are ready to “throw 
out the window our judicial traditions inherited from our forefathers 
which held all men innocent until proven guilty.” °° 

He likened the administrative law process at the Federal Trade 
Commission to the system applicable in Soviet Russia, and asserted 
that he was unable to state whether we acquired the system from 
Russia or Russia acquired the system from America.” 

Remarks appearing in a number of his speeches obviously were 
calculated to arouse businessmen against the Federal Trade Commis- 
sion, the laws it administers in particular, and against the adminis- 


trative law process in general. On one occasion he stated to business- 
men: 


I warn you that Government has plenty of trigger-happy 
bureaucrats who still today would sooner sue a businessman 
than eat.™ 


Mr. Mason took the position that Federal antimonopoly laws 
reached too far and should be cut back. In that connection he said: 


If we had the money we could get a “cease and desist” order 
against every businessman in the United States who is en- 
gaged in interstate commerce.” 


Additional attacks on the Federal antimonopoly policy and laws 
were made by parties who represented corporations found guilty of 
violating the antitrust laws. It is not strange that for the most part 
those attacks came from representatives of interests which had been 
made the subject of proceedings by the agencies. An informative 
record of how that attack was carried on against the FTC and the laws 
it administers appears in a report by Prof. Earl Latham, of Amherst 
College, Amherst, Mass., entitled “The Politics of Basing-Point Legis- 
lation.”. That article appeared in the spring 1950 issue of Law and 
Contemporary Problems, Duke University. It has been reprinted in 
the record of hearings on price discrimination before the Select Com- 
mittee on Small Business, House of Representatives, 84th Congress, 
November 4, 1955 (pp. 541-579). That article and the record of the 
testimony (pp. 113-124 and 474-496) before the Select Committee on 
Small Business, House of Representatives, presented a showing of 
some of the lobbying effort that was expanded by persons who were 





% See Let’s Stop Kicking Business Around, by Mason, the American Magazine, May 1948, 
p. 21. See also the record of his speech before the American Hardware Manufacturers’ 
Association, Atlantic City, October 19, 1948, and his speech before the American Steel 
wae Association, Ine., April 27, 1950, entitled “Give Business the Job Instead of 

e Works.” ' 

See Let’s Stop Kicking Business Around, by Mason, before the American Hardware 
SS oes, Atlantic City, October 19, 1948, p. 5. 

+ at p. 11. 

See Give Business the Job Instead of the Works, by Mason, before the American 
Steel Warehouse Association, Inc., April 27, 1950, p. 5. : 

% See speech by Mason before representatives of the fine and wrapping paper distributing 
industry, Waldorf-Astoria Hotel, New York City, April 5, 1948, p. 6. 
on B. Mason's press conference, Chicago, reported in the New York Times June 29, 
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directly employed, or otherwise represented steel interests, in the at- 
tack on laws administered by the . However, in most instances 
the critics in leading their attacks on the agencies through writings 
in legal publications and in speeches failed to disclose the fact that 
they were involved as representatives of interests against whom the 
agencies were proceeding.” 

illiam Simon, Esq., of Chicago, Tll., and Washington, D. C., who 
has represented a number of parties involved in proceedings by the 
Federal Trade Commission, has perhaps been the sharpest critic of 
that agency. He had advocated a complete dismemberment of the 
agency with a removal of all of its powers and authority to proceed 
VERE practices which lessen competition and tend to create mo- 
no * 

I Ir. Simon, like a number of the others who were seeking to “revise” 
national antitrust policy and law, was selected to become a member of 
the Attorney General’s National Committee To Study the Antitrust 
Laws. Other members of the bar who joined in the attack on Federal 
antimonopoly policy and laws included those who through their writ- 
ings and speeches in the attacks undoubtedly became better known to 
would-be clients.” 

It. was into this setting that Prof. S. Chesterfield Oppenheim, Law 
School, University of Michigan, introduced his proposals in 1952 for 
the establishment of a “Committee on Re vision of Antitrust Policy.” ® 
During June of 1952 he boldly advocated and recommended the estab- 
lishment of a “Committee on Revision of National Antitrust Policy, 
organized and financed as a private body.” “ 

n his law-review article, Professor Oppenheim outlined areas in 
Federal antimonopoly policy and laws where he thought revision 
should be made. He attacked a number of specific prohibitions in the 
Federal guages at | laws as too restrictive on business practices.®* 
He terms those specific prohibitions as providing for per se violations 
and leading to a “dilution of rule of reason approach.” * He urged 
instead that there should be “boundaries of common ground between 
Government and business.” °? He warned against Congress or the 
administrative agencies enforcing the antitrust laws indulging in or 
adopting further specific prohibitions and claimed to do so would be 
“only a snare and a delusion.” * Instead he recommended that there 
should be made a part of the antimonopoly policy and laws the “rule 
of reason” which had been woven into the fabric of the Sherman Anti- 
trust Act in the opinions of the Supreme Court of the United States 
in 1911 in the cases dealing with the Standard Oil Trust and the To- 


® See the Attack Upon Delivered Price Systems, by Hilder, 14 George Washington Law 
Review 397 (1946);; the Implied Conspiracy Doctrine and Delivered Pricing, by Kittelle 
and Lamb, 15 Law and Contemporary Problems 227 (1950); and Federal Antitrust Legis- 
lation, by S. Chesterfield Oppenheim, Michigan Law Review, June 1952. pr, 1168. 

* See the Case Against the Federal Trade Commission, by Simon, 19 University of Chi- 
cago Law Review 297 (1951). See alse the Antitrust Laws From the Viewpoint of a Pri- 
vate Practitioner, by Van Cise, Practicing Law Institute (1949). 

(19 See If You Are in Business You Are Probably Guilty, by Burns, 28 Barron’s Weekly 5 
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Federal Antitrust Legislation, by Oppenheim, Michigan Law Review, vol. 50, June 
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bacco Trust.®*® He pointed out that some of the antimonopoly laws as 
written and interpreted are in conflict with that “rule of reason.” In 
that connection, he singled out for criticism a number of the provisions 
of the Ying Ne Antitrust Act including section 2, as amended by the 
Robinson-Patman Act. Also on the receiving end of his criticisms 
were sections 3 and 7 of the Clayton Antitrust Act which were designed 
to prohibit exclusive dealing contracts and mergers when they may 
have the effect of substantially lessening competition in any line of 
commerce. He not only openly advocated the pulling of teeth from a 
number of the provisions of those laws as they had been interpreted, 
but he also urged that the antimonopoly laws and policy be inocu- 
lated throughout with a viewpoint that would accommodate many of 
the present-day business practices, methods, and structures which have 
been under attack as violative of antimonopoly policy and laws. As 
has been noted that viewpoint would include a “rule of reason” inter- 
pretation. That rule, in turn, would provide for flexibility in the 
application of antimonopoly laws so as to accommodate “workable” 
or “effective” competition.” 

The accommodation and inclusion of a concept of “workable” or 
“effective” competition envisioned by Professor Oppenheim as a 
standard for limiting the application of antimonopoly laws to busi- 
ness practices would provide an escape hatch through which many 
business practices and methods heretofore held violative of the anti- 
monopoly laws could be expected to escape the application of these 
laws." He specifically referred to a number of the decisions made 
by the Supreme Court of the United States in antitrust cases in re- 
eent years, and deplored the manner in which they had contributed to 
the coverage of a number of business practices and methods under 
the antitrust laws.” 

Professor Oppenheim made clear his position that antimonopoly 
policy and laws should not be applied against business practices and 
methods simply because such business practices and methods may 
have the effect of substantially lessening competition and tending to 
create a monopoly. He advocated that the business practices and 
methods should not be enjoined without analyzing first the “pur- 
poses and advantages” of the challenged practices.” In other words, 
in every antitrust case he would weigh the “purposes and advantages” 
of the challenged practices and the “good faith” of the user of the 
Rees against any and all of the deleterious effects on competition. 

nly in the light and against the weight of those factors and cir- 
cumstances would Professor Oppenheim have the factor of sub- 
stantially lessening competition and tendency to monopoly weighed 
for the purpose of determining the legality. He termed this the 
matter of considering and weighing all relevant economic and fac- 
tual data” in the handling of each antimonopoly case.“ He urged 
that antimonopoly laws should not give rise to a “conclusive” case 
against the alleged violator on the basis of any record showing that 
the challenged practice had the effect of substantially lessening com- 


* Id.. at p. 1153. 

7 Id., at p. 1144. 

™ Yd., at pp. 1154-1158. 1165-1171, 1175-1181. 
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petition and tending to create a monopoly.” He wants the way left 
open for the respondents and the defendants to rebut any case founded 
upon a showing of substantially lessening of competition and tend- 
ency to create a monopoly through a showing of good Sad aanros and 
advantages” to the violator who acted in “ faith.” * Hecontended 
that only in that way could a defendant or a respondent be given a 
“full day in court.” "7 

It was recommended by Professor Oppenheim that some of the 
specific prohibitions in the antimonopoly laws against monopolistic 
practices be repealed. Included were recommendations for the repeal 
of section 3 of the Robinson-Patman Act."* That section of the law 
prohibits price discriminations which are undertaken for the purpose 
of destroying competition in a particular section of the country. He 
also recommended the elimination of subsections 2 (c), (d), and (e) 
of the Robinson-Patman Act.”® The sections which he would thus 
eliminate were enacted into law in 1936 after the Federal Trade Com- 
mission and a special investigation by a congressional committee had 
established that the practices specifically prohibited by those sections 
had substantially lessened competition and tended to create monopolies 
through the elimination of seat bacthens concerns all over the country. 
Additional recommendations provided for limited application of the 
Robinson-Patman Act in accordance with decisions which had inter- 
pnves those provisions in favor of big business concerns which had 

n charged with violation of the law.*° 

Professor Oppenheim recommended and envisioned that all of these 
“revisions” in Federal antimonopoly policy and laws would be effectu- 
ated as a result of the work of the private body he was recommending 
be established as a “Committee on Revision of Antitrust Policy.” 


Ill. Tur Arrorney GENERAL’s Natironan Commirres To Srupy THE 
Antitrust Laws 


INTRODUCTION 


Within a few months after Prof. S. Chesterfield Oppenheim had 
written in the Michigan Law Review of June 1952 recommending the 
establishment of a Committee on Revision of Antitrust Policy, the 
Attorney General of the United States, Hon. Herbert Brownell, Jr., 
took steps to do that very thing. In a speech delivered before the 
Fourth Judicial Circuit Conference at White Sulphur Springs on 
June 26, 1953, Attorney General Brownell announced his intention to 
form a committee to study the antitrust laws. 


ORGANIZATION AND COMPOSITION OF THE ATTORNEY GENERAL’S COMMITTEE 


On July 9, 1953, the Attorney General appointed Stanley N. Barnes 
Assistant Attorney General in charge of the Antitrust Division, and 


%Td., at p. 1158. 

7% Id., at pp. 1164-1165. See also pp. 1176-1177. 
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S. Chesterfield Oppenheim, professor of law, University of Michigan 
Law School, as cochairmen. The cochairmen immediately began the 
task of making recommendations to the Attorney General for the selec- 
tion of committee members. Over a period of a few months, including 
consultation by the cochairmen with the Attorney General, the compo- 
sition of the committee took form. A tentative membership list was 
reviewed by the Attorney General with the President of the United 
States. Finally, in late August, the cochairmen announced the com- 
mittee’s membership. 

Undoubtedly a contributing factor for the appointment of Pro- 
fessor Oppenheim to be 1 of the 2 Cochairmen of the Attorney Gen- 
eral’s Committee was the article he had written for publication in 
the June 1952 issue of the Michigan Law Review proposing that a— 


Committee on Revision of National Antitrust Policy be 
established to make a comprehensive study of the antitrust 
laws * * * and to make specific recommendations for their 
coordination and revision.™ 


Together with an elaborate and detailed plan for organizing such a 
committee report, the article contained Professor Oppenheim’s views 
about the theoretical economic considerations relevant to antitrust 
enforcement. Both in format and in economic philosophy, the pub- 
lished report of the Attorney General’s Committee boss striking 
resemblance to the law review article. 
One important point of difference, however, is the matter of criteria 
for membership on the committee, on which depended “the public 
confidence in the integrity, fullness, and fairness of the committee’s 
work.” ** Not only did the article recommend high standards of com- 
petence and expertness, but also recognized the vital importance of 
one principle above all others, “that the personnel should reflect a 
balanced representation of the conflicting viewpoints in this contro- 
versial field.” ** Had this principle been adhered to strictly, and had 
Professor Oppenheim’s economic acumen matched his legal talents, 
the necessity might have never arisen for this present critiqué and 
for the committee hearings out of which it grew. There is strong 
reason to believe, however, that the membership of the committee 
was not balanced, either in terms of representation on the committee, 
or in terms of presentation of divergent viewpoints. It is one of 
the primary purposes of this analysis of the Attorney General’s 
committee’s report therefore, to add balance where the report 1s 
deficient, and to clarify issues where the report is misleading. 
Subsequent to his appointment as cochairman, Professor Oppen- 
heim, by his statement, had “a very large share” in the process of rec- 
ommendation for appointments to the committee. According to the 
testimony of the cochairmen, approximately 2,000 names were sub- 
mitted and reviewed by them in consultation before they presented 
the list of recommendations to Attorney General Brownell for final 
approval, 
In the process of selection, Professor Oppenheim stated that he 
spent the months of July and August 1953 in an office ca Judge 
arnes’, reviewing names for prospective membership on the com- 
® Id., at p. 1238. ’ 
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mittee. These names had been obtained from various sources; Pro- 
fessor Oppenheim stated that he examined every available list of 
lawyers in the United States.“ In addition, at the request of Judge 
Barnes, the legal staff of the Department of Justice Antitrust Division 
submitted recommendations of qualified persons. It has been claimed 
that the criterion of the cochairmen for selection was reputation for 
competence and specialization, with the stipulation that there be ade- 
quate representation of divergent interests. 

It appears that Professor Oppenheim made the bulk of the selec- 
tions, and with the concurrence of Judge Barnes, presented the list to 
Attorney General Brownell for approval. Eventually the Presi- 
dent reviewed the names, and according to the testimony, while recom- 
mending no specific persons, requ that 1 or 2 geographical areas 
be more adequately represented. The membership list was slightly 
expanded to comply with this suggestion and presumably was ap- 
fd gg its final form by both the President and the Attorney 

neral. 

The committee as it finally evolved, numbered 61 members. This 
number, as the testimon indicated, had no mystical significance, but 
was simply the net ante of a mammoth —— of elimination. As 
it was also pointed out, the number of members might easily have been 
doubled without impairment of the quality of the committee, but cer- 
tainly with damage to its operating efficiency. What is of more in- 
terest than the number who were represented is the process by which 
the rest were eliminated. 

Professor Oppenheim quoted the Attorney General’s statement that 
the selection for membership— 


will be guided by the broadest viewpoint of what is best for 
the American economy rather than what benefits may accrue 
to any particular industry, any specific business, or any indi- 
vidual’s reputation.* 


In discussing the practical reasons, as distinguished from the 
advertised criteria, for choosing members, the real issue was generally 
sidestepped. Professor Oppenheim said in his testimony : 


* * * I will explain why men were selected. It would be 
unfair to them to explain why they weren’t * * * * 


Nevertheless, it is difficult to find any straightforward statement of 
the real basis for the choice of the particular members who actually 
participated in the committee’s deliberations, any more than for the. 
rejection of others. 

From the beginning, it was the announced purpose to achieve a bal- 
anced representation of expert opinion. This involved two basic cri- 
teria : Expertise, and balance. the first test, Professor Oppenheim’s 
law review article had emphasized : 


Every major appointment should meet the tests of quali- 
fications and experience generally recognized as outstanding 


discrimination before the Select Committee on Small Business, 
tives, November 1955, at p. 239. 
the Antitrust 


antitrust “yam before Subcommittee 
of the Commi Representatives, reprinted in the record of 
hearings on price discrimination e Select Committee on Small Business, House 
of resentatives, November 1955, P 1127. 

os rings on —_— discrimination before the Select Committee on: Small Business, 
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in competence and expertness commensurate with the as- 
signed functions.* 


The second standard, of representative viewpoints, was then to be 
applied to those who qualified under the first test. 

Asked whether he believed that the standards enunciated in the law 
review article had guided the cochairmen in their actual selection of 
the committee’s membership, Professor Oppenheim replied without 
qualification : 


That represents in my ——- exactly the criteria which 
were used in the selection of the Attorney General’s Commit- 
tee To Study the Antitrust Laws.* 


When it came to explaining the application of the criteria, rather 
than merely theorizing about them, however, Professor Oppenheim 
had considerable difficulty. In the hearings before this committee, 
the representativeness of the Attorney General’s committee was chal- 
lengildl and in answer, he pointed to a handful of members whom he 
considered to represent the interests of small business or vigorous anti- 
trust enforcement. In return, it was pointed out to him that this in 
itself did not constitute balance. 

A specific instance in which the membership appears to be particu- 
larly unbalanced was the inclusion on the committee of several attor- 
neys who porns RCA in a patent suit brought by the Zenith 
Corp., and the exclusion of an attorney for Zenith. The latter, Mr. 
Thomas C. McConnell, had practiced for 20 years largely as a plain- 
tiff’s attorney in antitrust cases. From this, it would appear that he 
was qualified for membership on the basis of expertise, but was re- 
jected for other reasons: 


The Cuarmman (Mr. Celler). Now may I ask you this: Was 
your name proposed for membership on this Attorney Gen- 
eral’s committee ? 

Mr. McConnete. Yes; it was * * * and the word came 
back that I was not acceptable because I was prejudiced on the 
issue. 

The Caamman. Any other reasons assigned ¢ 

Mr. McConnextt. No, that is the only one I ever heard.” 


In his testimony, Mr. McConnell named five members of the law 
firm representing the defendant in that suit, RCA, all of whom served 
on the Attorney General’s committee. When Professor Oppenheim 
was questioned as to the circumstances leading to their inclusion on the 
committee, he said : 


Professor Orrennerm. Mr. Chairman, I am completely 
ignorant of who those six attorneys mi ht be. I just must. 
confess that I couldn’t begin to tell you who is connected with 
whom, because I never looked into . Itmay be, from gen- 
eral knowledge, if I am not mistaken, the Cahill, Gordon firm 
is one firm that. was involved in that case. That comes from 
the publicity about the case. Maybe Jerrold Van Cise was 
connected with it. 





* 50 Michigan Law Review, p. 1239. 

*H oo price discrimination before the Select Committee on Small Business, House 
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The Cuarman. Since you admittedly weighed these mem- 
bers on their philosophy in determining whether or not they 
would be a member of the committee, 1 thought possibly you 
took that case into consideration. 

Professor Oprenuerm. Oh, indeed not.” 


With respect to this matter of “representativeness of interacting 
viewpoints,’ Mr. McConnell made the additional point that he knew 
of no instance of a “plaintiff’s attorney”—that is, an attorney who cus- 
tomarily represented clients seeking damages for injuries from alleged 
violations of the antitrust laws—who served on the committee. 

Furthermore, although the cochairmen were evidently not concerned 
about duplication of viewpoint in the contribution of the five RCA 
attorneys, in other instances duplication was the cause for rejection. 

For example, in answer to Mr. Roosevelt’s question whether Thur- 
man Arnold had been invited to participate, Professor Oppenheim 
made the following statement : 


* * * Tn that particular connection we appointed Wendell 
Berge, and I can say for myself that I felt that Wendell rep- 
resented the same type of thinking as Mr. Arnold did, since 
he served under him, and basically I think their philosophies 
were the same. We wanted, for example, John Lord O’Brien. 
We wanted Herbert Bergson. All of them were considered. 
It was just a ere of selecting one former Assistant At- 
torne neral who would fairly represent what we thought 
would be the interacting view of an administration where 
there was vigorous antitrust enforcement, which I endorse.** 


He added that he personally wished Mr. Bergson had been a member. 
In answer to Mr. Roosevelt’s further question of whether he had 
not thought of replacing Mr. Bergson with Mr. Arnold, however, 
Professor Opperheim replied that he had not, since it was felt that Mr. 
Arnold's philosophy was so well represented by Wendell Berge. 

Co-chairman Stanley N. Barnes testified that one consideration in 
the selection of members for the committee was a determination to 
avoid selecting more than one member from any given law firm.°? 
However, he failed to explain why that standard and criterion was dis- 
carded and ignored when it came to considering and selecting mem- 
bers from the Attorney General’s old law firm, Lord, Day, Lord, New 
York, N. Y. It so happens that that law firm contributed two of its 
members to the solantearalits of the Attorney General’s Committee. 
They were Parker McCollester, Esq. (who died before the Report was 
published) and Thomas F. Daly, sq. 

Also there was no apparent reluctance to duplicate other points of 
view—a case in point being the friendly little group which has been 
whimsically called the “Quote Club”. e related issues of “Effective 
Competition” and the substitution of a rule of reason for per se legis- 
lation vf mane to be an object surely basic to the committee’s study. 
And on these questions, the group consisting of William Simon, Morris 
Adelman, Blackwell, Smith, Breck McAllister, Professor Oppenheim, 
and former FTC Chairman Howrey, spoke with one voice, quoting one 
another copiously as authority for the novel viewpoint they have ad- 
vocated that the antitrust laws should be applied with a “rule of 

® Hearings on Price Discrimination before the Select Committee on Small Business, House 
of Fepraente sen, November 1955, p. 261. _ a i AE oe 

“Td., at p. 257. wis Pian hee ; 

2 Td., at pp. 810-811. ; ‘ 








PRICE DISCRIMINATION, ETC. 43 


reason” approach. If ever there was a controversial area in which 
counterbalancing weight appeared needed, it was in that area. But 
unfortunately, it appears that a prospective member’s inclusion or 
exclusion depended largely on which philosophy would be duplicated 
by his participation. 

In spite of his emphasis on “representativeness of interacting view- 
points,” moreover Professor Oppenheim parried a request for infor- 
mation which would permit a systematic evaluation of the weighting 
of the committee: 


Mr. Rooseveur. Mr. Chairman, instead of reading a lot of 
names, I would be interested in having the witness submit 
later a breakdown as to the weight of the committee. 

The Cuatrman. That’s right. 

Mr. Roosrveir. How each was chosen, so we can see who he 
thinks are the friends of the antitrust law, and those who 
he thinks will be in an opposite position. 

Professor Oppenueim. Mr. Roosevelt, it is very hard to 
categorize people that way on the antitrust issue. 

Mr. Roosrveir. That is what you said you did. 

Professor Orpennerm. They represent all shades of opin- 
ion, sir. It is impossible in a field like this to categorize 
everyone as being in favor of just one attitude all the way 
through.®*$ 


How it was possible to determine that philosophies were not dupli- 
cated and that all interacting viewpoints were represented without 
inquiring into the affiliations of the 46 attorneys who made up the 
bulk of the committee membership still remains unanswered. 


THE MEMBERSHIP: COMPOSITION 


Having decided upon the committee of 61, the cochairmen then 
broke down the proposed area of study into 8 subdivisions: (1) 
Sections 1 and 2 of the Sherman Act generally; (2) foreign com- 
merce; (3) distribution; (4) mergers; (5) patents; (6) exemptions 
from antitrust coverage; (7) economic indicia of competition and 
monopoly; and (8) antitrust administration and enforcement. 
Members were assigned to study groups, according to Professor 
Oppenheim’s statement, all but six thus participating directly in all 
phases of the project. In certain instances they were aided by con- 
ferees selected by the cochairmen on the basis of their special ex- 
pertise. In addition, liaison was established with the Federal Trade 
Commission, the Antitrust Divison of the Department. of Justice, 
and the Departments of Agriculture, Commerce, and Labor. Testi- 
fying before the Antitrust Subcommittee of the House Judiciary Com- 
mittee, Judge Barnes stated : 


The details of work-group membership remain con- 
fidential. First, work groups were in no sense subcommit- 
tees. Instead, they were merely informal and fluid break- 
downs of committee membership to assist in formulating 
tentative target drafts. In addition, to identify work- 
group members is be in turn, to identify particular mem- 

rs with particular positions on issues the work groups 
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considered. However, the decision whether or not to 
identify his views, we have from the beginning left to each 
member. This understanding, it seems clear, would be abro- 
gated for each work-group membership to be identified.” 


It was the function of the study groups to write draft reports on the 
problems of their particular areas; these “ t drafts” were later 
submitted to the cochairmen, redrafted by Professor Oppenheim, and 
came i submitted to the entire membership for discussion and 
approval. 

‘ he composition of the study groups was to be kept permanently 
confidential. For reasons best known to members of the committee, 
they were pledged to secrecy on this subject, a silence which was 
maintained even after the report was published, and in defiance of 
congressional questioning. In testifying before the antitrust subcom- 
mittee, both Professor Oppenheim and Judge Barnes respectfully de- 
clined to reply to the chairman’s direct. question as to the particular 
membership on the study groups. Before the Select Committee on 
Small Business, House of Representatives, only upon the chairman’s 
insistence did Professor Oppenheim accede to the request for the 
names of work-group May er and then did so with obvious re- 
luctance. The professed reason for keeping authorship anonymous 
was the pursuit of intellectual freedom, or as Professor Oppenheim 
put it: 

From the very beginning the cochairman and virtually all 
of the committee members felt it would be detrimental to the 
integrity of the committee’s work to reveal the names of the 
members who served ona particular work group. Why? Be- 
cause the work groups were not subcommittees or task forces 
like those of the Hoover Commission. They were merely 
agents pro tem appointed by the cochairman to formulate 
tentative target drafts for the consideration of the whole 
committee. We felt that if we did not disclose the names of 
the work groups, they could operate on the basis that we were 
dealing, not with personalities, but with concepts and doc- 
trines rather than personal views ** * - 

* * * bo * 


* * * Tt seemed to us that it was very important to protect 
these work-group members from all kinds of innuendoes and 
accusations at that time that they were trying to support a 
particular interest viewpoint, which I flatly say was not the 
case * * * But we wanted to be sure that in that initial proc- 
ess they would be completely free from any kind of interfer- 
ence, from private or public sources, while they were just 
trying to formulate an initial draft * * ** 


Assuming the validity of these reasons, it is submitted that they are 
incidental to the real issue; nevertheless there have been no other ex- 
lanations offered. Even if one recognizes that there is some possible 
ers for a desire to avoid publicizing tentative views in draft form, 
this hardly explains the necessity for indefinite extension of the 
secrecy pledge. Regardless of the practical reasons which may have 





* Record of hearings on Current Antitrust Problems before the Antitrust Subcommittee 
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made anonymity useful in the draft stages of the report, such secrecy 
is not promotive of confidence in the tp (ed of the yeaa: after 
the final report—with its dismembered dissents—had been published. 
Professor Oppenheim’s statement : 


* * * that we have no thought in our minds that there is 
any reason for not disclosing the names as far as having any 
fear that the disclosure would in any way prejudice the com- 
mittee of the public interest * * *% 


was not particularly supported by circumstances following the dis- 
banding of the Attorney General’s committee. 

Disclosure of the names of the work-group members revealed that 
the distribution group—whose work was particularly relevant to the 
concerns of the House Small Business Committee—consisted of Jack 
I. Levy, H. Thomas Austern, Cyrus Austin, Charles Wesley Dunn, 
Thomas F. Daly, Prof. James A. Rawl, Albert Sawyer, and William 
Simon; in addition Frederick Rowe was the conferee. Fourteen 
others in the work-group on legal and economic concepts—the group 
to which the diatstbation problem had been originally assigned— 
submitted a recommendatory report to the distribution group. The 
members of the concepts group were the following: George E Hale, 
Prof. Walter Adams, Prof. Morris A. Adelman, Prof. John Maurice 
Clark, Prof. Clare E. Griffin, Prof. Milton Handler, David W. Robin- 
son, Prof. Alfred E. Kahn, Kenneth Kimble, Prof. (now Dean) Eu- 
yene V. Rostow, Prof. Sumner H. Slichter, Blackwell Smith, John 
Paul Stevens, Prof. George J. Stigler; and two conferees, Prof. Don 
Turner and Burke Marshall. 

At issue there is a clash of basic philosophies. On the one hand, 
Professor Oppenheim testified that the Attorney General’s committee 
was a legally constituted committee appointed by the Attorney Gen- 
eral and approved by the President; and that the members had a con- 
stitutional right to serve and to express their collective views for the 
consideration of the Congress. Analogous to a law article, a publica- 
tion of the Association of American Law Schools, the American Eco- 
nomic Association, and similar organizations, the views which were 
submitted to Congress, could, as he stated, be explicitly repudiated by 
it. And the judiciary likewise, in his opinion, is entitled to read— 
and free to {reece Saye such source of published information. 

These things may be true, but only in an unrealistically narrow 
context. For the issue is not merely the legality of the committee in 
its inception,” but the legitimacy of its use. In that connection a 
question is involved, not of constitutionality, but of apparent misrep- 
resentation and malfeasance. <As an analogy, one might say that 
although a man may be licensed to operate an automobile which is 
lawfully in his possession, running over traffic policemen would not be 
au lawful exercise of his privileges. 

The questions raised by the chairman in the Small Business Commit- 
tee hearings reflected the broader issues with which the committee is 
concerned : First, whether the constituency of the Attorney General’s 


% Record of hearings on Current Antitrust Problems before the Antitrust Subcommittee 
of the Committee on the Judiciary, House of Representatives, at p. 2080. 
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committee misrepresented itself, and second, whether the goals it 
sought were proper and the methods of achieving them were appro- 
priate. These questions are crucial. 

Of primary importance is the question of balanced representation. 
Of the 46 lawyers on the committee, it was established that at least 39 
were attorneys for defendants (past or pending) before the Federal 
Trade Commission or the Department of Justice. Of the practicin 
lawyers, 26 were directly, or through their law firms, connected wit 
defendants in antitrust proceedings pending before the Department 
of Justice or the Federal Trade Commission at the time of their par- 
ticipation in the Attorney General’s committee. Twenty-three of 
these, and an additional 13 had been similarly connected with defend- 
ants in antitrust cases in the past (see appendix B of this report). 
None of the lawyers on the committee is known to be a so-called plain- 
tiff’s attorney, regularly representing the interests of plaintiffs in 
triple-damage suits under the antitrust laws. The balance of diver- 
gent interests, which Professor Oppenheim espoused in his 1952 law 
review article, would appear to demand some attention to the clients’ 
interests represented, and particularly some offset to the extremely 
large proportion of defendants’ lawyers who were chosen. Professor 
Oppenheim stated : 


Let me say I did not know, nor did I care, except as I knew 
by general publicity what cases members had with particular 
law firms. I didn’t go into that at all. 

I could not testify now, no matter how much I desired to 
do so, and tell you who represented whom. We had no inter- 
- in that, and it was understood that we had no interest in 
that.°* 


There is still a question as to the basis on which it could be said 
that the cochairmen adopted the principle “that the personnel should 
reflect a balanced representation of the conflicting viewpoints in this 
controversial field.” 

Because of the importance of antitrust policy to the proper func- 
tioning of the economy, careless tampering must not be condoned. The 
disturbing feature of the makeup of the committee is more than the 
mere fact that members had in many cases prejudged the issues. Is it 
sure in such an area of policy for one to be entirely openminded ¢ 

nevitably personal biases and prejudices will be strong in any group 
sufficiently expert to qualify for membership on any such policy 
analyzing committee, a fact which Professor Oppenheim recogni 
in 1952 when he was recommending in his law-review article the forma- 
tion of a committee to review the antitrust laws. At that time he 
wrote of the— 


* * * pressing need for a comprehensive and impartial study 
of our national policy in that field. Such a review and 
analysis, in my opinion, can best be made initially by a Com- 
mittee on Revision of National Antitrust Policy, organized 
and financed as a private body. This committee would act 
in the role of an amicus of the Congress in laying the founda- 
tion for a sound revision and coordination of the antitrust 
policy of the United States * * *.” 


*§ Hearings on Price Discrimination before the Select Committee on Small Business, 
House of i sha ee pe November 1955, at pp. 244-245. 
50 Michigan Law Review, p. 1143. 
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He was also, at that earlier time, emphatic about the origin and 
support of a committee recommending change: 


The committee should be organized and financed as a pri- 
vate body. Its sources of funds should come from nonprofit 
private foundations or similar organizations devoted to 
public-service projects. * * * The private committee would 
act in the role of an amicus of the Congress in laying the 
foundation for the revision. It would perform functions 
that would materially increase the likelihood of embodying 
in the first draft of legislation a skilled and thoroughly con- 
sidered product which would thereafter be subjected to all of 
the accustomed procedures of the Federal legislative proc- 
ess.2” 


Implicit in any fair study of existing and proposed law and inter- 
pretation of law is the principle that all opinions should be repre- 
sented, and all special interests recognized and kept in perspective. 
In the 1952 law-review article, Professor Oppenheim had this to say 
about balanced representation : 


It is obvious that public confidence in the integrity, full- 
ness, and fairness of the committee’s work will depend upon 
the cirteria for selection of the members of the committee, 
the subcommittees, and the staff personnel. Of first impor- 
tance is the principle that the personnel should reflect a bal- 
anced representation of the conflicting viewpoints in this con- 
troversial field. Every major appointment should meet the 
test of ep and experience generally recognized as 
outstanding in competence and expertness commensurate with 
the assigned functions. 

Realism demands recognition of the fact that subjective 
judgment values are inseparable from a person’s basic belief 
regarding the objectives and limits of governmental inter- 
vention in regulation of private competitive enterprise to 
national antitrust policy. Appointments to the committee 
of nationally recognized authorities in this field will therefore 
necessarily reflect differences in basic philosophies of ap- 
proaches. The same will be true of selection of personnel for 
the subcommittees and staff. Once the illusion of cold neu- 
trality of thinking about the highly controversial subject of 
antitrust is rejected, it will be better understood that the 
ede veg project will command respect if it provides an open 
market for ideas, each variant in the thinking of its personnel 
competing with the others in a forum upon which is turned 
a pitiless light of publicity. Differences in conclusions and 
recommendations will be tested for comprehensiveness and ac- 
curacy of factual data and fairness of appraisal in the melting 
pot of the committee’s work as a whole. Subjective elements 
will thus be counteracted by the perspective gained in the 
composite record of analysis and srothenis wie 


The article continued: 


During its existence, the committee would act as a clearing- 
house and coordinator of all factual and analytical materials 








1° Td., at pp. 1238-1239. 
11 Td., at pp. 1239-1240. 
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voluntarily submitted to it from outside sources. The pro- 
cedures of the committee should conform to the best traditions 
of the democratic process of receiving for examination written 
presentations of data, views, and recommendations from any 
responsible private and governmental sources. * * * 

cd * * * * 


Full publicity should be given to the work and the reports 
of the committee and the subcommittees, including the minor- 
ity statements of dissenting views. 


As an example of the disparity between the pagan and the prac- 
tice, there is the matter of patent law, a subject on which there is much 
basic disagreement, both within the committee and without. As Pro- 
fessor Oppenheim wrote in his 1952 article— 


While all sides ge that the patent system should serve 
the public interest, the real issue is how shall the public inter- 
est be defined.*** 


This statement can be found embedded in Professor Oppenheim’s 
arguments supporting his own interpretation of the public interest 
and the proper scope at patent legislation. It is also noteworthy that 
his interpretation—a substantial departure surely from traditional 
thinking along this line—won surprisingly as acceptance by the 
Attorney General’s committee, me indeed formed the nucleus for 
the committee’s analysis. Also the statement was made in testimony 
before this committee that some of of the recommendations made by 
the committee would, if accepted by the courts, decide the pending 

atent litigation between the Zenith Corp. and R. C. A. in R. C, A.’s 
avor. Perhaps it is pure coincidence that although there were no 
representatives of the Zenith Corp. on the committee, five lawyers 
representing R. C. A. and the other defendants in the pending suit 
happened to be on the Attorney General’s committee. In his testi- 
mony before the antitrust subcommittee, a Zenith attorney, Mr. 
Thomas C. McConnell, named them as Hammond B. Chaffetz, 
Edward R. Johnston, Whitney North Seymour, Jerrold G. Van 
Cise, and Laurence I. Wood. (Mr. W was a member of the 
work group which drafted the chapter on Bes Mr. McConnell 
testified that Jack I. Levy, James A. Rahl, and John Paul Stevens 
were also opponents of his client in another antitrust issue. This must 
not be misinterpreted in any sense as a reflection on the integrity of 
these men, nor on the public-spirited nature of their participation in 
the report. It may well be true, but it would be entirely irrelevant, 
that these men first developed their attitudes and beliefs, and then 
acquired their clients. Whatever causes or extenuating circumstances 
may have contributed to their thinking, nevertheless these men have 
a vested interest in the interpretations they are offering to the courts. 
These interests in and of themselves are wholly lawful and ethical 
interests. 

But when these partisan, one-sided attitudes are presented as im- 
partial, fully rounded conclusions reached by disinterested experts, 
then questions are presented whether an element of misrepresentation 
exists which has the effect of discrediting much of the fine work that 


12 1d., at p. 1242, 
3 Td., at p. 1214, 
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went into a report that could have been outstanding.** There is no 
doubt that this report, published under the aegis of the Department 
of Justice, will have its intended effect on the enforcement agencies 
and judiciary. This is inevitable in the nature of antitrust law, which 
is essentially the formal application of economic principles. It is too 
much to expect of a judge or an enforcement officer that he be a career 
economist. He must necessarily rely on the considered judgment of 
others who are expert, and he cannot be blamed for vesichiisig eagerly 
for this well-written, well-organized set of proposals represented to be 
the views of unbiased persons acting in the public interest. The re- 
poet contains no hint that it was drafted for the most part by persons 

aving an extremely private interest in the views which were advanced. 

The anonymity of particular views and the auspices of the Justice 
Department give the report an impersonal “weight of economic opin- 
ion” which it does not possess on its merits. If these lawyers and econ- 
omists were pleading their case in court, they would be subject to 
question and cross-question. Half a dozen lawyers defending the 
position of a defendant would be viewed by the court as 6 lawyers, 
1 chent, 1 cause. And if the court accepted the argument, it would 
do so on the merits; the fact that six lawyers offered it would be ir- 
relevant to the decision. On the other hand, the same lawyers con- 
tributing the same arguments anonymously to the committee’s report, 
would become 6 experts, with the weight of 61 “impartial” minds 
behind them. 

Certainly these men have a right to hold and to publish their 
opinions. But it is another thing entirely to present controversial 
opinions as dogma in a discipline which has not yet reached definitive 
conclusions; or to offer ideas which are largely novel and untested, as 
if they were tradition born. It is an old American custom that one 
who proposes to alter our Nation’s laws is privileged to attempt to do 
so, but dutybound also to submit his proposals to congressional scru- 
tiny; and his reasoning, rationalizing, and motivation to cross-ex- 
amination. The failure to respect. this 4 is one of the grave defects 
in the Attorney General’s committee’s work. 

The composition of the committee can perhaps best be summarized 
by this statement read by the Chairman into the record of the hearings 
of the Small Business Committee: 


Approximately two-thirds of all of the practicing lawyers 
who were included in the membership of the Attorney Gen- 
eral’s committee have appeared directly or through their 
law firms as advocates for all violators of antitrust laws 
in proceedings and investigations in the past. Of the law 

rofessors who were members of the committee, one-third 

ave appeared as advocates for alleged violators of antitrust 
laws in proceedings and investigations in the past. Almost 
one-half of all of the economists who are included in the mem- 
bership of the Attorney General’s committee have appeared 
as advisers, or otherwise as advocates for the position they 
have advanced in defense of antitrust-law violators. Almost 
all of the other economists who are members of the Attorney 





Mr. McConnell testified thus: “It is submitted that recommendations made by 
ers engaged in pending litigation which will change the law in the very course of 

r lawsuit should be a Homes with some. icion when advanced ostensibly in the 
blic interest.” ecord of heari on current antitrust blems before the Antitrust 
Subcommittee of the Committee on Judiciary, House of Representatives, at p. 402.) 
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General’s committee dissented in some res from.the posi- 
tion of the report. When we deduct the law professors who 
have appeared for antitrust-law violations, then we find only 
a small number of the remainder actually subscribed to the 

osition taken in the report. In fact, two of those law pro- 

essors wrote sharp dissents tu the position taken in the report 
by the Attorney General’s committee. The Attorney Gen- 
eral and his cochairman of the committee refused to have 
those dissents published in full as a part of the report of the 
committee.*° 


It is significant that Professor Oppenheim did not contradict the 
facts set forth in this statement ; but rather his reply took the form of 
a dissertation on the general criteria for selection of the members, 
On this point the record has remained undisputed; there have been 
many efforts to “explain” but none to chall 

An analysis of the affiliations of members of the Attorney General’s 
Committee was placed in the record of the Celler hearings by Mr. 
Patman as appendix A to his testimony.** A few highlights from 
that analytical listing are appropriate here, with reference to some 
particularly controversial positions taken by the Committee. 

The Automatic Canteen decision, for example, was to be applauded 
by the Committee for “reconciling the text of the Robinson Petinen 
Act ‘with the broader antitrust policies that have been laid by Con- 

ress’,” (report of the Attorney General’s National Committee To 

tudy the Antitrust Laws, p. 196) had upheld the defendants. It 
happens that two members of the Committee, Thomas Austern and 
Edward F. Howrey, had been the attorneys who opposed the Govern- 
ment in that case. The Committee included no proponents, however, 
for the opposite view that the text and the congressional intent in the 
Robinson-Patman Act are part and parcel of the broader antitrust 
policies, and need no reconciling. The report likewise neglected to 
suggest that the Automatic Canteen decision itself has been criticized 
for contributing to the emasculation of the antitrust laws. 

Similarly, the Committee would relegate the delivered pricing issue 
to the Sherman Act test of collusion. Without now debating the 
appropriateness of charges of discrimination in delivered pricing cases 
under section 2 (a) of the Clayton Antitrust Act, it may be noted that 
the Committee advances an interpretation of price which, if accepted 
by the courts, would not only reverse the important Cement Institute 
ruling, but would also remove basing-point prices from the purview 
of section 5 of the FTC Act. Among the Committee members, Herbert 
W. Clark, Mason A. Lewis,’ Breck P. McAllister, Morrison Shafroth, 
and the firm of Francis R. Kirkham, were attorneys who had repre- 
sented the cement interests,against FTC in the Cement case. In 
addition, Ewald T. Grether and Clare E. Griffin had been employed 
by the Cement Institute on its behalf in that case. (J.M. Clark, who 
ales had been employed by the Institute and who assisted in preparing 
an economic defense in the Cement case, dissented, however, from the 


1% Hearings on Price Discrimination before the Select Committee on Small Business, 
House of Representatives, November 1955, at P. i 

206 Record of hearings on Current Antitrust Problems before the Antitrust Subcommittee 
of the Committee on the Judiciary, House of resentatives, at p, 69 ff. 

097 Automatic Canteen Co. v. F. T. C., 333 U. 8. 683. 

108 Mr. Lewis noted in the report of the Attorney General’s National Committee To Study 
the Antitrust Laws: “Did not participate in the Committee's. deliberations and conse- 
quently refrained from passing judgment on the 8 

1% Cement Institute, et al, v. F. T. 0., 883 U. 8. 683, 
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Committee’s definition of price and its preference for the Sherman 
Act procedures. ) 

In criticizing interpretations of the section 2 (c) brokerage provi- 
sions for “determining that no middleman even remotely affiliated with 
the buyer” could perform the services which the law permits (report 
of the Attorney General’s National Committee To Study the Antitrust 
Laws, p. 188), the report gives as its first citation the A. & P. case. 
In that case, of course, the “remote” affiliation of the Atlantic Com- 
mission Co. with A. & P. was its status of a 100-percent-owned 
subsidiary. 

The stated opinions of the Committee on this issue are a fair reflec- 
tion of the well-known views of Morris Adelman, who has written 
much in A. & P.’s defense. In addition, another member of the Com- 
mittee, Jerrold Van Cise, had represented A. & P. in the Department 
of Justice’s antitrust proceedings against this chain. 

Since former affiliations of these men were entirely legitimate, the 
mere fact of their participation on the Committee would not be at 
issue if it were not for its unbalanced composition. In view of the 
strong views of these men, which were frequently at odds with the 

hilosophy of the enforcement agencies, it would appear to have been 
Foubl imperative that equally strong proponents of the other side 
should have been present to propound countervailing arguments. And 
yet the participation of one former Attorney General was deemed 
adequate as representative of his philosophy and the views of any 
others devoted to enforcement of our antitrust policy. 

Of a somewhat different nature is the Standard Oil (Indiana) *”° 
case, William Simon, who appeared as amicus curiae in the Standard 
case, and who has appeared frequently before congressional commit- 
tees, ostensibly on behalf of Empire State Petroleum, has been out- 
spoken in his criticism of the Government’s position. Another mem- 
ber of the Committee, Hammond Chaffetz, also took part in the Stand- 
ard case, as an attorney representing Indiana Standard. 

On this issue, the Committee’s treatment is especially open to ques- 
tion, for FTC had appealed the circuit-court decision, and the case was 
still pending before the Supréme Court at the time the Attorney Gen- 
eral’s Committee presented its analysis and suggested interpretation. 
This is a curious situation, to say the least: Riess representing 
defendants, found guilty by FTC of violating the antitrust laws, par- 
ticipate in a report by a Committee of experts, sponsored by the De- 
partment of Justice. And lo and behold, the Committee took great 
aes to analyze and comment on this decision, which was pending 

efore the Supreme Court at the time the report was published and 
distributed to the judiciary. And, even more, the Committee, includ- 
ing the two interested attorneys, would strengthen antitrust enforce- 
ment by vindicating the defendants in that pending case. 


PURPOSES OF THE ATTORNEY GENERAL'S COMMITTEE 


Although the President of the United States had announced the 
expressed hope that the Attorney General’s National Committee to 
Study the Antitrust Laws would prepare the way for “modernizing 
and strengthening” our laws against monopoly and unfair competi- 


4° Standard Oil of Indiana v. F. T. C., 8340 U. S. 231 (1951). 
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tion, Attorney General Brownell later made perfectly clear the objec- 
tive of his Committee when he stated : 


Our aim was to gather articulate spokesmen for responsible 
points of view to formulste future antitrust policy." 


The Committee addressed itself to the task of evaluating the body 
of antitrust doctrine which has depeioped out of the interpretation 
and decisions of the courts, the Federal Trade Commission, and the 
Antitrust Division of the Department of Justice, in their enforcement 
of the Sherman Act, the Federal Trade Commission Act, and the 
Clayton Act. Its conclusions and recommendations, which would 
serve as guides to the enforcement. agencies, Congress, and the courts, 
were based on its evaluations “made in light of established antitrust 
goals,” 


However, in the words of its report, the committee stated : 


. our aim is not to add to the storehouse of statistical 
data or to survey the economic effects of antitrust applications 
to specific industries * * * [rather] to make out as clearly as 
possible the path that antitrust has traveled and what it 
augurs for the future.‘"* 


Thus stated, the peal ea of the Committee’s report sound innocuous 
enough. It should be noted, however, that there is substantial dis- 
agreement, within the Committee and elsewhere, first, as to the efficacy 
of the methods of analysis and, second, as to the general acceptance of 
these “established” antitrust goals which they professed to assert. 

Prof. Louis B. Schwartz, joined by several others in dissenting, was 
of the opinion that an approach as narrow as this one ruled out 
at the beginning the reason for the formation of the committee. It 
beg d the question, that is, whether the antitrust laws are success- 
fully performing their functions, and, if not, how the situation can be 
remedied. In his testimony, Professor Schwartz indicated his dis- 
satisfaction with the attitude of the Attorney General’s committee 
that it was “unprepared to investigate the facts (Attorney General’s 
National Committee’s Report To Study the Antitrust Laws, p. 149), 
but prepared to make policy recommendations.” The procedure, in 
his opinion, amounted to a critique of legal decisions, particularly 
recent ones, with what Professor Schwartz termed occasional “at- 
mospheric pressure on decisions” which did not fit in with the com- 
mittee’s underlying philosophy. 

Now, of course, the question of defining the scope of the commit- 
tee’s analysis is an important one; but even assuming that it was 
outlined within proper bounds, the other issue raised by Professor 
Schwartz presents a rather more serious problem. The recommenda- 
tions obviously were not to rest on any empirical findings as to the 
efficiency of antitrust enforcement, but on the contrary represent a 
composite opinion. In effect, he stated it was clear the analysis was to 
be made in terms of preconceived notions as to what antitrust philos- 
ophy should be. And, therefore, the report of necessity must be judged 
not only on its conclusions but also on its premises. 


14 Record of hearings on price discrimination before the Select Committee on Small Busi- 
ness, House of Representatives, November 1955. 
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One of the purposes of the Committee was to make sure that Fed- 
eral antitrust policy would be revised to accommodate the views of 
its members respecting “effective competition.” 

It appeared that the major economic premise on which the com- 
mittee was to base its analysis would be a goal of antitrust policy as 
evinced by the Sherman Act upon an economic condition of “work- 
able” or “effective” competition, and a contention that such a goal was 
far different from the goal sought under the Robinson-Patman Act 
and the FTC Act. The committee, it appears, was readying itself to 
contend that in framing the Federal Trade Commission Act and the 
Clayton Act (with its HvbininelicBateoum amendments), Congress had 
misunderstood its own Sherman Act intentions and had written into 
the latter laws some provisions contrary to the purposes of the former. 
Moreover, courts and administrative enforcement agencies had 
widened the breach through their interpretations. These contentions 
and the opinion of the members would be the reasons which would 
impel the Attorney General’s committee to reinterpret the laws and 
suggest changes to make the later laws “compatible” with the basic 
philosophy of the Sherman Act. Too, the philosophy of the Sher- 
man Act would be “molded” to suit the views of the members of the 
Attorney General’s committee. In carrying out this “reconciliation” 
of the laws, the committee would develop a thesis hinging on a “rule 
of reason” interpretation of the Sherman Act supplemented by an 
analogous economic rule of reason, that is, the concept of “workable 
competition.” 

The hidden meaning of effective competition 

Thus the principal purpose of the committee was to provide a re- 
statement of law, interpreting antitrust policy according to an eco- 
nomic “rule of reason,” pointing toward “effective competition.” 
Whatever this emotive phraseology may mean in fact, the connotations 
are quite plain. None eould deny the value of “reason,” or reject com- 
petition as a goal—and the more “effective” the competition, the better. 

As observed previously, the roots of the concept of “effective com- 
petition” go back to J. M. Clark’s article Toward a Concept of Work- 
able Competition."* The idea had a contagious appeal and it was 
quickly adopted by other writers, soon going through a semantic 
metamorphosis and emerging as “effective competition.” This latter 
term was perhaps the result of a psychological block in the mind of 
someone who felt that it is not enough for competition to be merely 
workable, it must also be effective. However, the advocates of neither 
branch have concisely spelled out the conditions of either effectiveness 
or workability ; and if there was ever any real conceptual difference, it 
has been forgotten. Since the appearance of the monopolists’ hand- 
book, put out under the name of “Effective Competition” by the Busi- 
ness Advisory Council of the Department of Commerce on December 
18, 1952, the latter term has been more generally adopted, perhaps as 
a matter of euphony. It appeared to be the purpose of the Attorney 
General’s Committee to consider and use the two terms synonymously. 

With equal aplomb, and considerably more inaccuracy, the Commit- 
tee was also to treat “pure” and “perfect” competition as synonymous. 
in arriving at its policy recommendations. 


2 J. M. Clark, Toward a Concept of Workable Competition, American Economic Review, 
vol. 30, p. 441. 
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METHODS OF THE ATTORNEY GENERAL'S OOMMITTEE 


Bypass of the legislative process 

The Attorney General’s Committee adopted the point of view that 
as a group of experts in the field, it was collectively qualified to analyze 
and evaluate the body of antitrust doctrine in order to advise Con- 
gress, the courts, and the enforcement agencies as to the proper inter- 
pretation. The conclusions which the Committee reached constituted 
its opinion of what antitrust philosophy should be; and its recom- 
mendations constituted its opinions of how this body of doctrine should 
be applied. This in itself was no modest undertaking, particularly in 
view of the inherent biases attendant upon the selective composition of 
the Committee. 

The most insidious aspect in connection with the membership of 
the Committee is the manner in which it insinuated its beliefs into the 
law, passing off its own opinions as established doctrine. 

The report stated as its goal, in the words of Attorney General 
Brownell, “a thoughtful and comprehensive study of our antitrust 
laws”, which President Eisenhower hoped would “provide an im- 
portant instrument to prepare the way for modernizing and strength- 
ening our laws to preserve American free enterprise against monopoly 
and unfair competition.” Presumably to carry out this mandate, 
the report made some 89 recommendations, only 12 of which were 
straightforward legislative proposals.“* The remaining recommenda- 
tions took the form of suggested guides to the courts and administra- 
tive agencies in interpreting and enforcing the laws. It is extremely 
charitable to characterize merely as presumptuous this flagrant bypass 
of the legislative process, Some indication of the ambitions of the 
Committee is contained in this succinct statement of its purposes from 
the remarks of former Federal Trade Commissioner, Chairman 
Howrey: 

I had hoped that we could publish a report that would 
amount to a restatement of the law and suggested interpreta- 
tions that would find a wide audience in the antitrust fields 
throughout the country including the courts. 


Censorship of Dissenting Members 


One of the more disturbing aspects of this report is its carefully 
created aura of dispassionate impersonality—the chant of 61 high 
priests with but 1 voice, as it were, invoking the gods of antitrust 
ustice. To maintain this effect of magnificent harmony, the reader 
as been protected as much as possible from any unpleasing dissonance 
of dissenting opinions; these were decimated, “collated,” scattered 
throughout the report. 

This treatment of dissenting opinions was irregular to say the very 
least. Instead of the normal procedure by which the full text of 
all dissenting opinion is appended to the body of the majority opinion, 
a novel method was devised by which the dissents were dismembered 
and the parts distributed among the “relevant” sections of the report 
in the following manner: Immediately after the majority statement 


18 Hearings on price discrimination before the Select Committee on Small Business, 
House of resentatives, November 1955, p. 196, Professor Oppenheim stated: “We only 
made 12. legislative recommendations, sir, as pen teat 73 vecommendations for improve- 
ay po —_— of the laws through interpretation and enforcement, sir. 

-» at p. 4 
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on a particular issue of law or economics, the portion of dissent which 
in the view of the cochairmen, pertained to that point was incorporated 
in the main text with nothing except its content to set it apart from 
the majority opinion. The dissents were not identified in any way— 
by italics or other special type, by appropriate headings indicating 
disagreement, by reference in a table of contents, or by any other device 
to bring their presence to the attention of the reader. Professor 
Oppenheim stated under questioning that at one time thought had, 
in fact, been given to the possibility of setting up the dissents in 
boldface type; but the idea was ultimately rejected as giving “undue” 
emphasis to the committee’s lack of unanimity. 

In addition to this manner of rendering nonconforming opinion 
inconspicuous, the general method of dealing with more than one 
dissent on the same point was to formulate a statement embodyin 
the ideas of all the similar dissents (subject, of course, to the approva 
of the dissenters), the number being identified as “several or a few, 
some,” etc. 

In testifying before the Small Business Committee, Professor 
Oppenheim explained his views on the treatment of dissents. A com- 
mittee of 60, he said, could not function without certain ground rules 
of procedure, and certain rules had consequently evolved for the han- 
dling of dissenting opinions. For these rules, he referred to his testi- 
mony before the antitrust subcommittee, which was made a part of the 
record of the Small Business Committee’s hearings.” 

It appears that these “ground rules”—or “procedures,” as Professor 
Oppenheim preferred to call them—took the form, by and large, of 
implicit understandings among the members. There is no indication 
that the matter was ever formally discussed or put to a vote. 

During the progress of the committee’s work, there was evidently no 
clear understanding as to the mechanics of the pro treatment of 
dissents. Early in the formation of the committee, however, the ques- 
tion of dissent was raised by Professor Rostow. When he first re- 
ceived his invitation to serve on the committee, because of what he 
considered to be ambiguity in the terms of reference to the right to 
dissent, he made it a condition of his acceptance that members reserve 
the right to dissent in their own names. At that time, receiving no 
response from the cochairmen, he assumed his condition was accept- 
able. Later, when he was informed that it had been decided that dis- 
sents would be printed anonymously, he took immediate issue and 
exception, and subsequently received a letter from one of the cochair- 
men which he interpreted as a confirmation of his original condition. 

m5 1d., at p. 1018. 

The procedure was this: Dissents were handled in accordance with “ground rules” of 
procedures communicated to the members at committee meetings and in oral discussions 
with individual members. These procedures incinded the following: ~~» 

«1) As previously st»ted a member decided for himself whether or not to instruct 
the cochairman to identify his dissent by name. 

(2) If several members dissented on the same point, the cochairmen, after consulta- 

with the members, would formulate a common statement expressing the tenor 

of dissent. Before the report was finallly published. each member of the dissent- 

ing gronp. had an opportunity to read the statement, and approve it or ask that his 

be separately noted. 
dissent was to be printed in the final Pwe in conjunction with the 


Each 
point or which it related. and in the chapter of the report in which the subject 
matter of he t was treated. 

(4) It en eee that, if a dissenting statement was too long, the cochairmen 
would req the member in ae ee to condense his ideas, or that the cochairmen 
might do so and thereafter submit this condensation to the dissenting member who 
heg the right to aecept or reject it. _ 

ese “ground rules” also applied to concurring statements and additions to the 
majority views which might be made by individual members. 
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The question appears not to have been raised by any of the other mem- 
bers; according to Professor Rostow’s testimony, however, they had 
all been informed of his protest to the cochairmen, and were aware of 
the decision that members would be privileged to dissent in their own 
names if they so chose. 

It seems that the question of the form in which the dissents would 
appear never explicitly arose, and was not clarified until the final 
stages of the work. Assuming that normal procedures would be fol- 
lowed, Professor Rostow and Professor wartz accordingly sub- 
mitted the two dissents which occasioned the controversy. 

Professor Schwartz prepared a dissent of some 38 pages which he 
had printed at his own expense, subsequent to the sal of the co- 
chairmen to incorporate it verbatim in the report. In the words with 
which he prefaced his dissent, he explained that he undertook the 
publication : 


* * * because the cochairmen of the committee refused to 
publish it as submitted. Instead, the opinion has been dis- 
membered, condensed, and distributed through 350 pages of 
majority report, This frustrates the main purpose of the 
dissent, which was to demonstrate that the net. effect of most 
of the interpretations and changes recommended by the ma- 
jority is to weaken rather than strengthen the antitrust 

aws.""* 


Indeed, it was shabby treatment that his dissent received. 

Professor Oppenheim made a great point of insisting that the sub- 
stance of Professor Schwartz’ and all other dissenters’ ideas was 
preserved ; he admitted, however, that this dissent was not reproduced 
in full. And although he stated that he was prepared to do so, it is 
doubtful that anyone could demonstrate that the “tenor” of the fol- 
lowing censored paragraph appeared anywhere in the report : 


The centers of great wealth will own and influence news- 
papers, magazines and broadcasters, direct the development 
of universities, retain the ablest lawyers, economists and pub- 
lic relation specialists, finance political parties, infiltrate or 
wear down the executive agencies by which they are supposed 
to be regulated, and operate powerful lobbies so that [the 
per geel will itself is shaped to their needs]. (See appendix 

of this report.) 


As an examination of Professor Schwartz’ dissent—reproduced 
in appendix C at page 260 of this report—will demonstrate, this 
is only one of numerous critical passages which were diluted or de- 
leted. He himself was not at all persuaded that the parts and “for- 
mulations” of his dissent reflected his opinions, even on specific matters. 
But even if the substance had been preserved on specific points, never- 
theless, as with Humpty Dumpty, all the king’s men couldn’t put the 
scattered bits er again to make the central thesis whole. 

The effect of this was to prevent his opinion from having the impact 
which it should have had, as a dissenti inion in which some half- 
dozen others had joined. This was the chief criticism which he voiced. 

Though his criticism was directed also at specifie conclusions and 
recommendations with which he disagreed, his chief concern was not 
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with these individually, but with their sum, which added up to a seri- 
ous departure, as he thinks, from the intent of the antitrust laws. It 
is his belief that the recommendations of the committee’s report, if 
fully implemented, would mean a reversion to Sherman Act standards 
of the 1890’s. All the judicial trial and error, and all the legislative 
amendment and clarification by Congress during the intervening years 
would be for naught. 

Professor Oppenheim, speaking for the cochairmen, denied that 
there was anything unusual or unjust in this procedure. It should be 
clear, he said, that if 60 men each were to write 38-page dissents, the 
results would be two-thousand-odd pages of dissent to a 350-page 
document, 

The fault is not in Professor Oppenheim’s arithmetic, but in his 
facts. 

At the time the members were made aware that the dissents were 
to be treated as they were treated, the announced deadline for filing 
dissents had already passed, and there were 2 general dissents, not 60. 
Furthermore if Prokeer Oppenheim’s contention that all of these 
dissents were included at one place or another expressed his intention 
on this matter, then it is evident that these materials would require 
no more space collected than scattered. Tt should also be observed 
that although a portion of these general dissents containing the broad 
sweep of their opinions appears im the closing pages of the report, 
there was no reference to them in the table of contents. 

If a potential 2,000 p of dissent were not merely a theoretical 
possibility, but a sufficiently practical one to justify refusal to print the 
Schwartz dissent as submitted, the conclusion would be imeseapable 
that in general the grounds for concurrence must. have been imsy 
and the genuineness of the conclusions questionable. In any event, this 
suggests that the judges and legislators who are destined to be en- 
lightened by the report ought at. least to be given some hint. as to how 
large a grain of salt to take with the recommendations. The overall 
impression that emerges from the report itself is that the dissents were 
merely qualifications of the foregoing majority opinion ;that is, that 
disagreements were trivial and specific, rather than basic and general. 

In the introduction to the report, on page 5, it is stated : 

Any important differences in analysis or policy are re- 
flected in een Apart from such registered divergence, 
the committee is in substantial agreement on the report’s basic 
analysis and conclusions. * * * 

What meaning “substantial agreement” has to the cochairmen may 
be left. to conjeeture. In any event, Professor Schwartz disagreed 
rather strongly on the report’s “basic analysis and conclusions,” saying 
in the intreduction to his published dissent : 

* * © The cochairmen justify this unauthorized mutila- 
tion of the dissent on the grounds that other Committee mem- 
bers were canine to howe: their sitar noted at pertieien 

ints in the report. is handling of dissents on particular 
caaten fairly records the position of those who are in the main 
satisfied with the report. It does not fairly present the views 
of those who differ with its basic philosophy.“ 


T™ Td., at p. 73. 
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Commenting on the changing attitude of the courts, former Assist- 
ant Seances tunes Thurman Arnold stressed the importance of 
——e full and accessible statements of dissenting opinions. It is 

is opinion that the minority dissents in some recent cases have been 
more in conformity with basic antitrust: philosophy than the Court’s 
majority decisions, and it is his hope that this minority view will exert 
influence in future decisions. In contrast, he testified to the unfairness 
of the dissent procedure in the report, saying that it is not possible to 
get the flavor of the dissenting report from the little comments 
scattered about in the majority report, and that it is unlikely that 
a opinions will command the attention and respect they 

eserve. 

Similarly, former Federal Trade Commissioner Spingarn offered 
his opinion that— 

the dissenters have been quite temperate * * * in criticiz- 
ing this particular aspect * * * it didn’t seem to me an act 
of fairness at all to clip up and splice through the report in 
such a way it was hard to put together at any point the very 
effective dissent of Professor Schwartz and some others." 


Professor Rostow objected on similar grounds. Upon being in- 
formed of the exact method finally used in printing his dissent, he 
wired to Attorney General Brownell: 


I must vehemently ah recent attempts of Judge Barnes 
and Professor Oppenheim to interfere with the right of mem- 
bers of the Attorney General’s Antitrust Committee to ex- 
press dissent in their own language and form. I regret this 
liecy as not only unprecedented in the procedure of public 
ies, and unwise in itself, but a breach of faith so far as the 
committee is concerned. 


Professor Ney pssonle testimony that “Every word of Dean Rostow’s 
dissent is in that report except a reference to the legal and economic 
concept group” (a reference which would have violated the pledge of 
secrecy as to the membership of work groups) is irrelevant. The 
position taken by Professor Rostow was that the words lost their 
meaning nee, fragmentation. Stated another way, it is also true 
that every word of Professor Rostow’s dissent appears in the diction- 
ary, but assuredly not with the effect he intended to give them. 

a letter (March 23, 1955) to Professor Rostow, Assistant Attor- 
ney General Barnes wrote: 


Our differences stem from your apparent feeling that right 
to dissent involves also the unrestricted privilege of each 
member to dictate, regardless of the report’s organization, 
where his dissent is to appear * * * [and] that each member 
has the right to refer specifically to the various intermediary 
drafts of sections of this report. * * * 1 


The position of the cochairmen was that the editing of the dissents 
was their responsibility as an organizational matter entirely, and not 
a substantive matter at all. In protest, Professor Rostow addressed 
a letter (March 25, 1955) to the cochairmen, in which he referred to 


U8 Td., at p. 872. 
ue Record of hearings on current antitrust problems, before the Antitrust Subcommittee 
of the Committee on the Judiciary, House of Representatives, June 1955, at pp. 1872-1873. 
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a statement in their letter of December 30, 1953, on the subject of 
dissent, to the effect that— 


* * * if a member, like yourself, feels that committee mem- 

bership carries with it the right to identify his individual 

views by signing his name to a statement thereof we do not 
you to waive such aright. * * * 


In view of all precedents, Professor Rostow assumed this to mean that 
the members would be permitted to dissent in signed statements for 
which they took full and final responsibility. He wrote: 


To me, the right to dissent means the right to dissent—not 
with the permission of the majority, or in a mode and form 
rescribed by the majority, but an absolute right to state in- 
ividual views in one’s own language, whatever the conse- 
gaan I can never concede that anyone, and certainly not 
the very party with whom I am differing, has the power to 
determine the style, content, or form of my dissent. Your 
rule would give one lawyer the power to censor his opponent’s 
brief. The right to dissent implies—indeed, presumptively 
suggests—the right to be wrong. It clearly incluces the 
constitution and natural-law right to make a damned fool 
of oneself. You may be altogether correct in suggesting 
that it would be more sensible to break up general Toit 
and put them in various parts of the text. e point, and, so 
far as I am concerned, the only point at issue is that it is for 
the dissenter, not the cochairmen to decide what goes into dis- 
sip opinions, and where, and in what words. * * * The 
rocedure you have adopted, over my protest and that of 
fessor Schwartz, seems to me arbitrary and wrong in 
principle, and I repeat my protest.” 


With regard to the other issue, of deleting his reference to passages 
from work group reports, he added : 


* * * this step has the effect of making me seem the sole, and 
perhaps eccentric, dissenter on certain points, rather than a 
representative of a substantial minority—or perhaps majority 
view. I remain unpersuaded that the work group reports, as 
interim documents of the committee, can be considered in any 
sense as secret papers.*** 


In truth, the manner of appending the dissents is symptomatic of 
a more basic objection which arises from the nature of the project. 
Essentially, the report is a propaganda piece, compiled with the 
explicit purpose and intent of influencing judicial, legislative, and 
administrative opinion through its recommendations. As such, of 
course, it derives much of its effectiveness from the presumed fact 
that it is a consensus of the considered judgments of some 60 of the 
best minds in the antitrust field. The difficulty becomes acute, how- 
ever, where there is such a diversity of ideas that “consensus” becomes 
a Procrustean bed into which conflicting opinions must be whittled 
or stretched to fit. 

In testifying on this subject before the House Small Business 
Committee, Professor Adams made the following statement : 

190 

mm 1d) at pe 1874. 
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* * * my personal preference would have been to have an 
exact vote taken on each of the major issues to indicate just 
how evenly divided perhaps the majority and minority were 
on particular issues. 

s it is, this report tends to minimize the disagreements of 
committee members and therefore tends to overstate the case 
of the majority, that is, the majority position, I am afraid 
will carry much more impact than it ought to. 

The implication is that there was much more unanimity as 
to that than there was actually on the committee.*** 





IV. Tue Reporr or THE ATTORNEY Genersin’s Nations, ComMirree 
To Srupy tHe Antirrevust Laws 


Publications and distributions 


Upon the completion of the organization of the Attorney General’s 
National Committee To Study the Antitrust Laws, the various work 
groups proceeded with their assignments in the preparation of the 
chapters assigned to them. These chapters were expected to comprise 
the report of the committee. The material prepared by the work 
groups was reviewed, edited, and prepared by Cochairman Oppenheim 
and his working staff into a draft of a report for consideration by the 
full committee. Then the full committee met in closed executive ses- 
sions, discussed, considered, and adopted the draft of a report for pub- 
lication as the report of the committee. The draft of the proposed 
report which was thus considered in secret session by the full commit- 
tee was not made available to congressional leaders for review and 
comment before the Attorney General’s committee in secret session 
was called upon to vote its approval of the draft. Following the full 
committee’s approval of the draft of the report, it is apparent that 
during the early part of March 1955, it was “leaked” to the Wall Street 
Journal. That paper ran a story on the contents of the report “con- 


siderably in advance of publication” of the report. Only be- 
fore the cochairmen of the committee, Barnes and Oppenheim, held a 
prepublication press conference with newsmen and briefed on 
the contents of the report was any copy of it made available to leaders 
of the Congress.*** 

On Tuesday, March 29, 1955, the cochairmen, Barnes and Oppen- 
heim, of the committee participated at the t of Justice in 


an elaborate and Jengthy awe conference or briefing session with a 
number of newsmen that had been invited to attend the session and 
hear about the report. Representatives of congressional leaders were 
not invited to that session. The newsmen who were invited and who 
secured i the eee Feenem in of yes views eyes the re- 

rt were thus prepared writing up o shone t the report 
Fi ths nevipapats anid bli dis saine oq this ate of the release 
of the namely, Thursday, rch 31, 1955. 

On ursday, March 31 1955, the report was released with con- 
siderable fanfare and publicity. It consisted of 393 printed pages 
and was made the subject of praise in — by Attorney General 
Brownell, Assistant Attorney General Stanley N. Barnes, and Prof. 
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S. Chesterfield Oppenheim when they addressed evening meeting of 
the antitrust.section of the American Bar Association in Washington, 
D. C,, on March 31, 1955. 

Immediately thousands of copies of the report were printed at the 
Government Ei Office, the cost of which was borne out of funds 
which had been appropriated by the Congress to the Department of 
Justice for the use of its Antitrust Division in the enforcement of the 
wt 1 bagg laws. The thousands of copies thus printed were distributed 
widely. 

Attorney General Brownell, at the suggestion of Professor Oppen- 
heim, took steps to distribute copies of the report to every judge who 
would have jurisdiction over and responsible for making decisions in 
future antitrust cases.'** Likewise educational leaders who would be 
expected to teach what our antitrust laws are and should be were 
supplied with copies of the report. Officials of Government agencies 
who are charged with the responsibility of determining what actions 
should be brought under our antimonopoly laws also were supplied 
with copies of the report. 

When one of the leading members of the Attorney General’s com- 
mittee was testifying in the hearings before the Select Committee on 
Small Business, House of Representatives, it was put to him that 
because of the manner in which this report had been prepared under 
the auspices of the Attorney General (although he has disavowed that 
it represents the official views of the Department of Justice), and 
eaused to be distributed by him to every Federal judge, it would 
“naturally be looked upon by a judge as something pretty powerful.” 
The member of the Attorney General’s committee who was testifying 
replied “I hope so,” ** 

Subsequently the spreading and publicizing of the contents of the 
report of the Attorney General’s committee was effected through 
“conferences” which were arranged and held under the auspices of 
bar-association ups and law-school groups. At those “confer- 
ences” Prof. S. Chesterfield Oppenheim and Thomas E. Sunderland 
(a legal representative of Standard Oil Company of Indiana) ap- 
proving positions taken by the Attorney General’s committee in its 
report. Thereafter arrangements were made for compiling and re- 
publishing those “papers” in book form for distribution to “interested” 
parties,**? 

Unquestionably the report will carry much weight at the bar and 
in the enforcement agencies, exerting an influence on the future shap- 
ing of antitrust doctrine quite out of proportion to the authoritative- 
ness of the individual members, dist ished though they may be. 
The statement of Assistant Attorney eral Barnes that “Federal 
judges * * * will pay the same attention to this report as they would 
any law review article or any book on antitrust law” '* is grossly 
understated. For regardless of any disclaimer of the Justice Depart- 


48 Record of hearings on Price Discrimination before the Select Committee on Small 
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ment that it has not underwritten the recommendations and conclu- 
sions, the plain fact remains that the committee was selected, not only 
with the approval of the Attorney General and Assistant Attorney 
General, but also of the President. Cautious statements of the De- 
partment of Justice that it will study the recommendations carefully 
and will from time to time announce its approval or disapproval, have 
very little meaning in the face of the circumstances attending the 
publication and distribution of the report. The committee itself had 
the stamp of the approval of the Justice Department and the admin- 
istration, and this alone without any explicit approbation of the De- 
partment will constitute an endorsement in the minds of the uncritical 
or the uninformed. However guarded its language, a letter of trans- 
mittal on Justice Department stationery accompanying the copies of 
the report mailed out from the Attorney General’s Office to all Federal 
judges gives implicit approval. 

1urman Arnold, former Assistant Attorney General in charge of 
the Antitrust Division of the Department of Justice and former Judge 
of the United States Circuit Court of Appeals, who has faced both 
sides of the antitrust laws, both as defender and as prosecutor, during 
his long and distinguished career, expressed some alarm about the 
influence that the report will have before the bar. 

Already the influence of the report is reaching the courtroom. Mr. 
Arnold referred to a Robinson-Patman case which he was arguing 
recently before the New York bar, in which the principal authority 
cited against him was the report of the Attorney General’s committee. 
The degree to which a judge is guided by particular citations is, of 
course, something only the judge himself knows. In the case to which 
he referred, however, Mr. Arnold noted that the court in its instruc- 
tions to the jury, whatever its authority may have been, saw fit to 
adopt an attitude toward cost justification which is controversial at 
the very least; and which was advanced by the Attorney General’s 
committee as established doctrine. In this instance, if the court’s 
interpretation becomes law, Mr. Arnold is convinced the Robinson- 
Patman Act will be meaningless. And in general, it is his conclusion 
that if the proposals of the Attorney General’s committee are accepted 
as a statement of existing law, the effect on antitrust enforcement will 
be disastrous. 

The seriousness of that aspect of the problem created by the report 
and its distribution to Federal judges was a highlight in the hearin 
before the Antitrust Subcommittee of the Committee on the Judi- 
ciary, House of Representatives, dealing with the subject during 
May 1955. There it had been developed that copies of the report 
had been distributed to judges. Congressman Keating of New York, 
a member of the committee, at first was inclined to discount the effect 
of any such report on judges. Then the following discussion took 
place during the course of that hearing: 


Mr. Kratrne. Well, they have no probative value, do they ? 

Mr. McConnewx. They didn’t in this instance, but they 
may have in some other cases, I don’t know. It depends on 
how much weight a court wants to give them. 

Mr. Keattne. Well, no court worthy of its salt would ever 
give any weight or cite in its opinion a recommendation of 
some committee which had no legal force and effect whatever. 

* * * * * 
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The Cuatrman. I think the statement of the gentleman 
from New York is absolutely sound, but I can prognosticate 
that many of the conclusions of this Attorney General’s 
committee are going to be cited in all manner and kinds of 
briefs in the future. 

Mr. McConnett. Why certainly. 

Mr. Keatrne. In briefs? 

Mr. McConnett. As an authoritative statement of the anti- 
trust laws.'*° 


In the mind of Mr. Stephen J. Spingarn, former Commissioner of 
the Federal Trade Commission, there was no question that the report 
would wield substantial influence in the field of antitrust. The selec- 
tion of this much-publicized “blue-ribbon committee,” as he called it, 
had been approved, after all, by the Attorney General and the Presi- 
dent himself. In Commissioner Spingarn’s words: 


This is a headline saturated document that is going to affect 
and color the thinking of American courts and American law- 
yers and law-school students and law-school professors for 
many years to come.**° 


What is the nature of this report of the Attorney General’s National 
Committee To Study the Antitrust Laws? Is it a document which 
outlines ways and means for “strengthening” our antimonopoly laws 
for which the President of the United States expressed his hope that it 
would, or is it to the contrary, a proposal to “formulate future anti- 
trust policy” prepared for the most part by representatives of parties 
charged with violating our antimonopoly laws? It should be remem- 
bered that Attorney General Brownell has stated that the aim of the 
committee was to “formulate future antitrust policy.” How does the 
report propose to do that? It is the purpose of this report to supply 
an answer to that question. 

Prof. Louis B. Schwartz of the Law School, University of Pennsyl- 
vania, one of the members of the Attorney General’s committee who 
a, from the position taken by the majority in the report, 
stated: 


The majority report would weaken the antitrust laws in a 
number of respects, and, even more important, it fails to adopt 
necessary measures for strengthening the law so as to create a 
truly competitive economy in this country. On 30 specific 
issues discussed in this dissent, the report takes a position 
inimical to competition, either by ap roving existing narrow 
interpretations or by suggesting additional restrictions.™ 

In testifying on the matter before the Committee on the Judiciary, 


eons of Representatives, Senator Kefauver in referring to the report 
stated : . 


' It isa gigantic brief for the nonenforcement of the antitrust 
aws,**? 





2 Record of hearings on Current Antitrust Problems before the Antitrust Subcommittee 
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In referring to the position stated in the report, the chairman of 
the alae Committee on Small Business of the United States Senate 
stated : 


These seemed to ignore the very real problems and needs of 
on more than 4 million small businesses in the United 
tates.*** 


The chairman of the Select Committee on Small Business, House 
of Representatives, said that it was his view that the proposals con- 
tained in the report of the Attorney General’s National Committee To 
Study the Antitrust Laws, if carried out would “wreck the Robinson- 
Patman Act” and other antitrust laws.’ 

Senator Paul H. Douglas, of Illinois, and a number of other con- 
gressional leaders who testified on this subject before the Committee 
on the Judiciary, House of Representatives, in their testimony ex- 
pressed agreement with the chairman of that committee that the effect 
of the report would be to weaken the antitrust laws.*** 

The report itself is a compendium of opinions of the majority of the 
Attorney General’s committee. Those opinions deal with a number of 
problems arising under Federal antimonopoly laws and the policy of 
their enforcement. In the main those opinions of the majority reflect 
views and proposals which ofttimes had been advanced previously by 
defendants in antimonopoly eases. Of course they domi not be con- 
sidered strange, since a majority of those who wrote or supported the 
views of the committee had been representing defendants in anti- 
monopoly cases. On the other hand, rments of dissents, scattered 
through various sections of the report, appear as the only voices for 
stronger antimonopoly law and policy. Although the report itself 
did not identify the authors of many of the dissents, it now appears 
that in the main that those who dissented were numbered among the 
committee members who had come from leading educational institu- 
tions and who had not represented defendants in antitrust cases. 
Therefore, the question immediately arises “If the members of the 
Attorney General’s committee who had represented antitrust law vio- 
lators had constituted only a minority instead of a majority of the 
committee, then would the views we now find in the dissents have 
been accepted as the views of the committee ? 

The majority of the Attorney General’s committee in their report 
advanced 89 proposals regarding Federal antimonopoly policy and 
Federal antimonopoly laws. Sixteen of those proposals dealt with 
legislation; 4 of those 16 proposed that Congress take no action to 
strengthen specified provisions of the law; the remaining 12 legislative 

roposals have been studied and evaluated; 2 of the 3 proposals for 
egislative changes in the field of law dealing with distribution pro- 
posed weakening of the Robinson-Patman Act.** Another proposal 
was'made for amending the Federal Trade Commission Act to provide 
for a reduction in the penalties for violation of that law.** An addi- 


133 Record of earings on the Report of the Attorney General’s National Committee To 
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release by Hon. Wright Patman on the report of the Attorney General's 
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tional proposal for a legislative change provided for weakening of 
saaitti ts of the Clayton Antitrust Act regarding the amount of dam- 
aiges to be awarded parties injured because of violations of the anti- 
trust laws.'** 

Among the pro s which perhaps could be said to have been 
made with a view for increasing the field of coverage for the antitrust 
laws were. those regarding organized labor.’** e Attorney Gen- 
eral’s committee also recommended the repeal of a provision of anti- 
trust law which provision had been requested and the passage of 
which had been secured by representatives of small business organi- 
zations. The provision in question is referred to as “fair trade 
legislation.” ™*° 

e 3 or 4 proposals which clearly recommended a strengthening of 
the antitrust laws were those which would provide for giving the 
Attorney General the authority to issue civil investigative demands 
to look at books and records of corporations without resorting to grand 
jury hearings, and for increasing criminal penalties under the Sher- 
man Act from the maximum of $5,000 to $10,000 on each count. 
However here it should be noted that almost by the time the report was 
out with that recommendation, Congress had enacted legislation which 
increased the maximum penalty not merely to $10,000 but to a maxi- 
mum of $50,000 on each count which the defendant would be found 
guilty. Thus it could be said that actually the report instead of pro- 
posing a strengthening of the antitrust laws in that respect, it was 
proposing a weaker provision than was known to be contained in 
proposals pending before the Congress at the time. 

e report of the Attorney General’s committee contains 73 de- 
fined guides or recommendations to the courts and to enforcement 
agencies regarding policy and interpretations for enforcement of the 
antimonopoly laws. 

The first seven of those recommendations deal with section 1 of the 
Sherman Antitrust Act. They commence with a professed dislike 
for oe and praise of our antitrust public policy as having 
“promoted our creative American economy” and a belief that the 
antitrust laws remain as one of the most important factors for further 
promotion of American free and competitive enterprise. However 
even there in the report, the courts were cautioned to apply Section 1 
of the Sherman Act where restraints on competition are “undue” 
and “unreasonable” and advised against the application of that sec- 
tion of the law against practices from which guilt must be inferred 
from certain types of circumstantial evidence, or through “guilt by 


membership” im trade associations which are found to have violated 
the law. 


THE REPORT 
General 


The recommendations which were made to the courts regarding 
section 2 of the Sherman Act cautioned the courts and the enforcement 


28 1d., at pp. 878-879. 
1 Td., at pp. 803-305. 
4 Td., at pp. 149-155. 
d., at pp. 343-3847. 
38 Td., at pp. 851-353. 
48 Td., at pp. 2-42, 
4 Td., at p. 39. 
6 1d., at p .42. 


























66 


agencies against any use of the antitrust laws that would “impair 
business efficiency.” *** 

The Attorney General’s committee proved to be friendly to cor- 
porations engaged in foreign commerce. It recommended to the 
courts and to the enforcement agencies that the laws providing for 
exemptions from the antitrust laws respecting foreign commerce be 
given full effect and that they should be construed broadly.” 

Specific recommendations 

When the report of the Attorney General’s committee came to the 
problem of dealing with mergers of corporations in interstate com- 
merce, it spoke strongly in general terms against mergers,’* but when 
it started dealing with specifics it approved of af avez ban and in- 
terpretations of the Federal antimerger law which have been recog- 
nized as obstacles to effective enforcement of that law.” (See also 
record of hearings on Current Antitrust Problems before the Anti- 
trust Subcommittee of the Committee on the Judiciary, House of 
Representatives, June 1955, pp. 2440-2446, and 2362-2363). 

e antitrust laws in their entirety are naturally of importance to 
all small-business men. Of most immediate concern, however, are 
the laws dealing with distribution, the problems of which are most 
widespread an sper recognized. 

In that portion of the report of the Attorney General’s committee 
dealing with the problem of distribution, essentially the same recom- 
mendations were made for the weakening of the Robinson-Patman 
Act and section 3 of the Clayton Antitrust Act as were made in the 
law-review article by Professor Oppenheim which appeared in the 
Michigan Law Review, June 1952.% For example, the report in its 
recommendations to the court contended that there is a conflict be- 
tween the Robinson-Patman Act and the philosophy of the Sherman 
Act. It approved*® the decision by the Supreme Court of the United 
States in the case of Standard Oil Company of Indiana v. Federal 
Trade Commission, which established a loophole in the Robinson- 
Patman Act so as to provide for a big business firm to discriminate 
in price to the damage of small business concerns, and with the effect 
of substantially lessening competition and tending to create a mo- 
nopoly so long as the big business concern can show that it was act- 
ing in “good faith.” Likewise, the report approved a decision by the 
Federal Trade Commisison which weakenet the application of the 
Robinson-Patman Act in other cases of price discrimination. The 
decision in question, which was approved, was that of the Federal 
Trade Commission in its case against General Foods Corp. (F. T. C. 
Docket No. 5675). 

The Commission dismissed that case, and in doing so held that Gov- 
ernment counsel had not presented a sufficient amount of proof relat- 
ing to the lessening of competition. Hon. James M. Mead, a former 
Chairman of the Federal Trade Commission, who remained for a time 
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as a member of that agency, dissented from the views of the majority 
regarding the dismissal of the General Foods case. In his dissent he 
stated : 


The record in this case shows that General Foods increased 
its share of the market and that the competitors of General 
Foods had a decreasing share of the market. * * * in 1939, 
the year immediately prior to the initiation of the deals, Gen- 
eral Foods controlled 62.2 percent of the national market in 

tin. * * * General Foods’ share of the market increased 
uring the “deal” years to 1946, when its share was 80.5 per- 
cent of the market. * * * 

Economists may differ as to what particular percentage of 
the national market a concern may have before it may be 
classified asa monopoly. A concern having 35 percent of the 
market may not be a monopoly, but certainly when a con- 
cern begins to obtain over 50 percent of the national market 
in any ele ay commodity, then such concern, because of 
such a share, is in the position to exert a very significant effect 
on the market. An area price discrimination by a concern 
having 35 percent of the market may not have as great an 
adverse effect as a discrimination by a concern controlling 80 
percent of the market. * * * 

It is admitted that Government counsel did not offer in evi- 
dence in this case the scalps or the hides of the small-business 
competitors of General Foods. We do not have in evidence 
pounds of flesh or buckets of blood. We should not expect 
the type of evidence that Salome is said to have asked of 
Herod—the head of John the Baptist on a silver platter.’ 


The report recommended to the courts and to the enforcement agen- 
cies that they follow the standards accepted by the Federal Trade 
Commission in the General Foods case, although the courts, includin 
the Supreme Court of the United States, had in earlier cases manent 
the Federal Trade Commission in its stiffer and stricter enforcement 
of that provision of the antitrust laws. (See p. 163 of the report of 
the Attorney General’s National Committee To Study the Antitrust 
Laws and the opinions of the courts in the cases of 7. 7’. C. v. Morton 
Salt Co, (334 U.S. 37), Samuel H. Moss, Inc., v. F. T. C. (148 Fed. 
2d 378), and Mead’s Fine Bread Co. y. Moore (208 Fed. 2d 777 and 
348 U.S. 115). 

The Attorney General’s committee in its report ** recommended to 
the courts and the enforcement agencies that they stop short of apply- 
ing section 3 of the Clayton Antitrust Act and the Sherman Antitrust 
Act to situations which had been approved by the Supreme Court of 
the United States in the case of Standard Oil Company of California 
v. United States (337 U. S. 293). Furthermore, the report recom- 
mended to the courts and the enforcement agencies ** that the Federal 
Trade Commission Act, section 5, should not be interpreted and ap- 
plied to prohibit pricing practices which substantially lessen competi- 
tion and tend to create a monopoly as an unfair method of competition 


U3 FTC Docket No. 5675, In the Matter of General Foods Corporation. 

%4 The report of the Attorney General's National Committee To Study the Antitrust 
Laws, P?: 146-149. 
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or an unfair act or practice in commerce unless there was found also 
present the i ient of “collusion” which would make the offense 
violative also of the Sherman Antitrust Act. 

The report ** deals with recommendations to the courts and enforce- 
ment agencies regarding application of the antitrust laws to situations 
arising because of patents and licenses under patents, For the most 
part recommendations endorse those interpretations of the anti- 
trust laws which have been made in the key decisions which favored the 
patentee. (See pp. 302-307 of this report.) 3° 

The recommendations in that section of the report provide for a 
retreat from the eye of the antitrust laws as approved by the 
Supreme Court of the United States in such landmark cases as United 
States v. Line Material Co. ey U.S. 287), and United States v. U.8. 
Gypsum Co, (333 U. S, 364). Instead the Attorney General’s com- 
mittee Mates nqye nici the application of the antitrust laws a 
coincide with a decision approvi rice fixing agreements. at 
decision was made in a case a 1926 (United States v, General Electric 
Co., 272 U. §, 426). 

In the area of antimonopoly policy aealing with regulation of indus- 
tries and their exemptions from anti coverage, the report ** 
recommended to the courts and the enforcement agencies that they, 
for the most part, adhere to the interpretations of the law laid down in 
previously decided cases. However, there was a clearly expressed 
— on sie part of the Aer Senne s espe that she xe 

ated industries, even though they have monopoly power, shou 
be restricted ry: ae ipaueition where “need is clear” for regulation.” 

As in the case of recommendations contained in the report, concern- 
ing organized labor, the Attorney General’s committee indicated that 
it stood for strict enforcement of the antitrust laws regarding cooper- 
ative associations of agricultural groups.™ 

Key recommendations to the courts and to enforcement agencies 
made by the Attorney General’s committee were those dealing with 
“workable” or “effective” competition. The recommendations in 
the report dealing with that matter called for the inclusion in 
the consideration of antimonopoly cases this new economic concept of 
“workable” or “effective” competition. 

It is repeated that those recommendations of the report are key 
recommendations: ‘The keystone upon which they are founded is 
the further concept that the “rule of reason” is the starting point for 
the purpose of evaluating challenged business practices, methods, 
and conditions and for determining whether they are violative of 
the Sherman Antitrust Act. 

In that respect, the report of. the Attorney General’s committee 
is but a flower which has blossomed into full bloom from the bud 
that was the proposal made by its chief architect, Prof. S. Chesterfield 
Oppenheim, in the law review article entitled “Federal Antitrust 
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a, ion,” ing in the Michigan Law Review, June 1952, 
which in tarn sad Lanillsd taped geqniniaabmenced by a number 
of attorneys who had been representing antitrust law violators and 
who ‘alse, as:he, became members of the Attorney General’s National 
Committee To Study the Antitrust Laws. 

One of the results of ying such proposals in the enforcement 
of antimonopoly laws has evident. In a current case which 
was brought by the Federal Trade Commission to enforce the anti- 
merger section of the Clayton antitrust law those recommendations 
have been followed. That case is FTC Docket No. 6000, /n the 
Matter of Pillsbury Mills, Inc. Mr. Edward F. Howrey, a former 
Chairman of the Federal Trade Commission appeared before the 
Committee on the Judiciary, House of Representatives, and testified 
concerning the action of the Federal Trade Commission in applying 
a “rule of reason approach” in the FTC’s handling of the Pillsbury 


case. 

In defending his action in that respect, Mr. Howrey observed that 
it was necessary for FTC Commissioners to study the problems for 
the purpose of deciding whether to apply such broad and indefinite 
rules, To that the chairman of the House Judiciary Committee 
retorted : 


But didn’t you apply, and are you not applying, those very 
broad rules to the Pillsbury case even now, after you have had 
considerable experience as Chairman of the Commission? 


To that question Mr. Howrey replied : 
Yes; I think we are.“ 


In that connection the chairman of the Committee on the Judiciary 
observed : 


I know, but when we passed the Celler Antimerger Act we 
had certain definite objectives. And we certainly didn’t have 
in mind when we used the words “substantial lessening of 
competition” that we wanted this rule-of-reason approach to 
this matter.** 


To that Chairman Celler also added: 


I don’t see how you could ever finish a case, Mr. Howrey, if 
you are going to take in that huge sweeping panorama of facts 
that you have indicated here. You have cases which would 
be interminably long, and they would become a Donnybrook 
Fair, everything could be brought in but the kitchen sink. 


The chairman of the Committee on the Judiciary also pointed out 
that even at that time the record in the Pillsbury case had reached a 
total of 8,600 pages.** What the chairman of the Committee on the 
Judiciary feared would happen, has in fact happened. As of Sep- 
tember 25, 1956, evidence concerning “all relevant economic facts” is 
being received into the record of the Pillsbury case. The record now 
has reached the almost incredible total of 23,000 pages and the record 


FTC Docket No. 6000, In the matter of Pilisbury Mills, Inc. See also the record of 
hearings on Current Antitrust Problems, Antitrust Subcommittee No. 5 of the Committee 
on the Judiciary, House of Representatives, June 1955, p. 2446. 
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is not closed yet. It is now 8 years since Mr, Howrey injected his 
Tr aoccihrcentn approach” into the handling of this case. The chal- 
lenged unlawful acts occurred more than 3 years ago and an order of 
the FTC rectifying the situation cannot be entered until after the 
record is closed. : F ‘ 
The concluding score or so of the recommendations contained in 
the report * were addressed for the most part to the Antitrust Divi- 
sion of the Department of Justice and to the Federal Trade Commis- 
sion cautioning those agencies against sy TRY of policies or proce- 
dures which would result in making it difficult for parties charged 
with violations of the antitrust laws to successfully defend against 
those charges. On the contrary, the report in that section approved 
the changes which had been made at the Federal Trade Commission 
and in the Antitrust Division of the Department of Justice which pro- 
vided for easing the burden of defendants in antitrust cases in reach- 
ing agreements to terminate the proceedings. Some of the agree- 
ments thus approved provide for the defendants and attorneys repre- 
senting the Government to en in conferences at any stage in the 
proceeding for the purpose of entering into agreements to avoid a 
decision on the record of evidence and terminate the proceedings by 
entry of an order based on agreement. The orders thus agreed to are 
then worked out behind closed doors, off the record, and kept from the 
view of the public or other interested parties until they are made final. 
Thus the report of the Committee for Revision of Antitrust Policy 
which was envisioned by Professor Oppenheim in 1952 seeks to effect 
a revision in antimonopoly policy not by making proposals to the 
Congress for hearings and proposed changes in legislation and decla- 
ration of public policy regarding antitrust. Instead this Committee 
on Revision of Antitrust Policy out of 73 policy recommendations, 
made more than 50 of them directly to the courts thus rican that 
Congress be bypassed and that changes in public policy regarding 
antitrust be made by the courts in accordance with the views and 
decisions of a group which, for the most part, was made up of persons 
who have been representing antitrust law violators. 


A contrast between it and the report of TVEC 


There is a dramatic contrast distinguishing the recommendations of 
the report from the recommendations, dealing with the same general 
subject, made earlier in the final report of the Temporary National 
sree Committee (S. Doc. No. 35, 77th Cong., 1st sess., March 31, 

The Temporary National Economic Committee was created by Pub- 
lic Resolution No. 113, of the 75th Congress, which authorized and 
directed a select committee to make a and complete study and in- 
vestigation with respect to the concentration of economic power in 
and financial control over production and distribution of goods and 
services. 

The bead geet National Economic Committee can be said to have 
been created as a direct result of a message sent to the Congress b 
the President of the United States April 29, 1938 (S. Doc. 173, 7 sth 
Cong., 3d sess.). That message dealt with the concentration of eco- 
nomic power in this country and its effect on the economic system. 
The message contained a declaration of faith in our free economic 


168 The ot of the Attorney General’s National Committee To Study the Antitrust 
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institutions and proved to be a guide in the deliberations in the TNEC 
which was created as a result of the recommendations set forth in that 
message from the President. The message stated that: 


Private enterprise is ceasing to be free enterprise and is 
becoming a cluster of private collectivisms; masking itself as 
a system of free enterprise after the American model, it is in 
fact becoming a concealed cartel system after the European 
model. (See the final report, TNEC, p. 12.) 


The mone proceeded to outline that among the purposes of the 
TNEC should be the finding of ways and means to reverse the trend 
of “industrial empire building” and promote free and competitive 
business enterprise based upon vitality, flexibility, and efficiency. In 
that connection it was stated that: 


Modern efficient mass production is not furthered by a cen- 
tral control which destroys competition between industrial 
plants each capable of efficient mass production while operat- 
ing as separate units. (TNEC final report, p. 13.) 


The membership of the TNEC included 3 Members of the United 
States Senate, 3 Members of the United States House of Representa- 
tives, 1 of whom was the chairman of the Judiciary Committee and 
6 public officials including the heads of the Federal Trade Commis- 
sion and the Assistant Attorney General in charge of the Antitrust 
Division of the United States Department of Justice. 

The TNEC conducted a thorough inquiry into Federal antimonop- 
oly policy, law, and the situations to which that policy and the law 
were addressed. It continuously kept in mind the comprehensive pur- 
poses which had been outlined in the President’s message. The more 
than 20,000 pages of direct testimony covered the interrogation of 
more than 550 leaders of American industry. More than 3,000 tech- 
nical exhibits were received into the record of the hearing of the 
Committee, and were supplemented by 43 monographs on important 
antitrust and related economic problems. 

The volume of information thus accumulated concerning those prob- 
lems provided a broad and adequate base for the findings and recom- 
mendations made by TNEC. 

The final report of that Committee contained 783 printed pages 
outlining the findings and recommendations. ‘ ; 

How do the recommendations of the Temporary National Economic 
Committee regarding antimonopoly policy law and related economic 
problems compare with the recommendations of the Attorney Gen- 
eral’s National Committes To Study the Antitrust Laws? ey do 
not compare. They are in contrast. 

In sity a very fow instances do the conclusions in the two reports 
coincide. On many very important matters the recommendations con- 
tained in the report of the C are the opposite of their counter- 
parts appearing in the recommendations of the report of the Attorney 
ovine Committee To Study the Antitrust Laws. A few of those 
opposites will be pointed out at this time in this report. " ’ 

At pages 216-219 of the report of the Attorney General’s commit- 
tee recommendations are made for a weakening of the administration 
and interpretation of the existing law in application to basing-point 
systems and other forms of delivered-pricing systems. To the con- 
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trary is the recommendation of the TNEC dealing with that subject. 
At page 33 <j its final cp itt deplored ope tere 
istration and interpretation of existing law. ‘to go far enough 
but also recommended that the Congress enact Seeisiten declaring 
that spek. bracing pseeme eze:ta: We. comseeree 10a se. 

The final report of the TNEC (p. 36-37) contained numerous rec- 
ommendations for strengthening antitrust laws relating to patents 
and licensing of patents. By contrast the of the Attorney 
General’s committee (p. 226-256) recommended the opposite in a 
number of those respects. Only in some minor areas did the report of 
the Attorney General’s committee take note of the need for strength- 
ening the antitrust law relating to patents. For the most part it was 
content to state that it was “in favor of the landmark cases which favor 
the patentee.” (See pp. 302-307 of this report.) 

On the question of te mergers the TNEC final report (pp. 38- 
40) recommended muc — laws than now exist to prohibit 
mergering of corporations which have the effect of substantially les- 
sening competition and tend to create a monopoly. In contrast the 
report of the Attorney General’s committee (pp. 117-124) was con- 
tent to make no recommendation for legislative change respecting 
corporate mergers. However, it did make recommendations approv- 
ing administration and interpretation of existing law (see Attorney 
General’s report, pp. 128-128) which did make for a far less ef- 
fective enforcement of antimerger law than was recommended by the 
TNEC final report (p. ok 

As early as 1941 the TNEC had recommended that the penalties 
for violating the Sherman Antitrust Act be increased from a maxi- 
mum of $5,000 to a maximum of $50,000. (See TNEC Final Report, 
p.40.) Fourteen years later the report of the Attorney General’s com- 
mittee App. 351-353) recommended that the maximum fine for vio- 
lating the Sherman Antitrust Act be only one-fifth as large as the 
maximum fine which had been recommended by the TNEC. The 
Congress has acted and } gre, a law in keeping with the recommenda- 
tions of the TNEC and thus at variance with the recommendations 
of the report of the Attorney General’s committee. In keeping with 
those recommendations and tender treatment of violators of the Sher- 
man Antitrust Actthe report of the Attorney General’s committee also 
recommended that some of the teeth be pulled from the provisions for 
assessing lties against violators of the Federal Trade Commis- 
sion Act (pp. 372-374). 

It is regrettable that. all Gnelading students, educators, adminis- 
trators, and the members of the judiciary) who so recently had thrust 
before them for their reading, copies of the report of Attorney Gen- 
eral’s National Committee To Study the Antitrust Laws, have not 
been provided with an equal and hg, opportunity to read and com- 
pare the recommendations which have been made by congressional 
committees regarding the same problems, 
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V. Aw ANALysIs oF THE ATTACK ON THE Roprnson-Parman Actr BY 
THE ArrorNey GENERAL’s COMMITTEE 


As has been noted in the preceding section of this report, the report 
of the Attorney General’s committee made a number of recommenda- 
tions to the courts and to the enforcement agencies regarding policy 
and interpretation of the Robinson-Patman Act that the Attorney 
General’s committee felt should be followed in the enforcement of 
that law. It made. only 2 or 3 recommendations to the Congress re- 
garding the Robinson-Patman Act. All of the recommendations the 
Attorney General’s committee made to the Con for changes in 
the Robinson-Patman Act were for weakening of that antitrust law. 
Likewise almost all of the recommendations that were made by the 
Attorney General’s committee to the courts and to the enforcement 
agencies regarding the policy of interpretation and enforcement of the 
Robinson-Patman Act provided for less enforcement and for a weaken- 
ing of the Rebinson-Patman Act. 

e committee declined to acknowl a half-century of progress 
in the development of effective antitrust philosophy. Focusing instead 
on the Sherman Act “approach,” the sis of chapter IV, Antitrust 
Policy on Distribution, wears a pair of high-button shoes. While it 
purports to deal primarily with sections 2 and 3 of the Clayton Act, 
the net effect of the chapter is to unwrite much of the substance of those 
sections of the law, putting antitrust policy squarely back in the con- 
text of the gay nineties when the Sherman Act was young. Nowhere 
is this orientation more explicitly recognized than in a November 1955 
law review article, in which one of the members of the Attorney 


General’s committee, Prof, James A, Rahl, described the approach to 
the distribution problem: 


The Report * * * lays down categorically the basic stand- 
ard which it believes should govern antitrust law for distri- 
bution. Consistent with the theme of the whole Report, this 
is that doubts should be resolved * * * “in favor of the Sher- 
man Act’s basic antitrust directives.” * * * 7° 


More pointedly, in the dissenting opinion, which the cochairmen 
declined to Hichids in the reports Professor Schwartz commented that 
the distribution chapter in form is so workmanlike an analysis of ex- 
isting law that it seems almost ungracious to point. out that with one 
exception, its recommendations are in the direction of retreat rather 
than advance for the antitrust laws.‘ 

In general the attack of the distribution chapter on the Robinson- 
Patman Act is not with a battering ram, but rather through the gentle 
insinuation of a Trojan horse named “reconciliation with Sherman Act 
philosophy.” It is important to view the Robinson-Patman Act in 
its proper perspective, and to put it in its rightful place among the 
antitrust laws without apology. The sug attempts to “recon- 
-cile” Robinson-Patman with the spirit of the antitrust laws imply 


7 James A. Rahl, Antitrust icy in smateteeton, University of Pennsylvania Law 
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that.there has been a divorce—or at least a legal separation—from the 
original intent of the Sherman Act.. This issimply not true. 

ruitless as in any wrangle over the comparative mental processes 
of 2 legislatures separated by more than 4 decades in time and anti- 
trust experience, nevertheless some ee remarks may be useful. 
First, the Sherman Act did not specifically mention competition, with 
or without qualifying adjectives. The law was phrased negatively to 
forbid “restraints on trade” through concerted action, and “mono 
lizing” through any sort of action. Subsequent applications with a 
positive purpose to foster and maintain competition rested on a rea- 
sonable inference of congressional intent to emai the opposite 
of what it forbade. Strained interpretations which infer a legislative 
purpose to encourage “effective” competition, however, with its 
vaguely specified amounts of the very mona op which the Sherman 
Act prohibited, appear gratuitous at best. second point to note is 
that price discrimination can exist only in a condition of, and as an 
exercise of partial economic monopoly ; moreover, that the Robinson- 
Patman Act forbids discrimination only when it causes substantial 
competitive injury. [t was precisely the purpose of the Sherman Act 
to prohibit the exercise of monopoly power and injury to the com- 
petitive process. Third, it should be recalled, that the Sherman 
Act, however good its intentions, does not have the reach to stop mo- 
nopoly in the bud. It is recognized that the purposes of that 
act were explicitly remedial. It made discriminatory pricing practices 
one measure of the monopolistic purpose; but it attacked those prac- 
tices only after the monopoly was already established. The approach 
of the Clayton Act and its Robinson-Patman amendments was to pre- 
vent the nage eed rather than waiting to unravel it after its web had 
been spun. The pu was not merely humanitarian; it was also. 
a pragmatic approach to maximum accomplishment of the goals of 
the Sherman Act with minimum enforcement effort and expense. 

As for the method of the Attorney General’s committee, it damned 
the Robinson-Patman Act with faint praise, all the while it subtly 
undermined its provisions with interpretations “consonant with the- 
broader aims of public policy.” It was the cumulative weight of its 
reinterpretations, rather than any violent force of specific recom- 
mendations, that added mS a proposal of virtual nullification of the 
Robinson-Patman Act. Ostensibly, the purpose of the Report’s dis- 
tribution chapter was to develop an interpretation of the later antitrust 
laws which would be consistent with the aims of the earlier Sherman 
Act. The realized effect, however, was a virtual underwriting of 
monopolistic practices, and an unwriting of many competitive safe- 
guards which the laws have attempted to provide. 

The Modus Operandi.—The A earn tone of the report was colored’ 
by the prevailing attitude of the Attorney General’s committee that 
the Robinson-Patman Act is in irreconcilable conflict with the Sher- 
man Act. Permeating the entire analysis was the inaccurate under- 
standing of the economics of price discrimination on which this atti- 
tude rested. 

The proposed evisceration of the Robinson-Patman Act took sev- 
eral forms, supplemented by a corollary attack on section 5 of the 
Federal Trade Commission Act. ' 

More specifically, the first approach was to blanket out the effec-. 
tiveness of the Robinson-Patman Act with proposed interpretations. 


PRICE DISCRIMINATION, ETC. 75 


of the section 2 (b) “good-faith” defense and the section 2 (c) “bro- 
kerage” provision. In effect, the report adopted an attitude that under 
the -faith defense, “anything goes”, so long as it does not vio- 
late the conspiracy provisions of the Sherman Act. Thus, consistent 
application of the report’s “ faith” interpretation would neutral- 
ize the law through wholesale legalization of the practices it forbids, 
since most discriminations contemplated by the act under section 2 
(a) would become lawful under the section 2 (b) defense. 

Alternatively, if not lawful under section 2 (b), then unlawful 
price discriminations might slip through disguised as brokera 
‘commissions. The report proposed to interpret section 2 (c) so loosely 
that countless discriminations could be effectively masked as brok- 
erage payments presumably “for services rendered.” This interpre- 
tation would simply allow a reversion to the objectionable practices 
which had subverted section 2 of the old Clayton Act, and which had 
made its amendment a necessity. 

The second approach of the report would supplement this broad 
gage attack with nullifying interpretations of the various specific 
clauses, particularly of section 2 (a). Individually, these proposals 
would weaken the act; taken together, they would virtually negate it. 
In particular, the proposed interpretation of the “injury” clause 
alone would cancel out much of the vigor of section 2 (a). 

Finally, the report would enervate section 5 of the Federal Trade 
Commission Act by reading into it a conspiracy requirement and the 
“theory” that the relevant prices are “delivered” prices. Although the 
real target was Robinson-Patman, the redefinition of price under that 
act could not be assured without its extension into the Federal Trade 
Commission Act because of certain decisions which had overlapped 
the two laws. Whatever the primary purpose of the committee's in- 
terpretation of section 5, the incidental effect would be its virtual 
undoing. 

NULLIFICATION BY IMPLICATION 


Innuendo which would tar the Robinson-Patman Act with the same 
brush as the NRA is perhaps the most transparent of the various 
efforts to discredit the law on price discrimination. The report re- 
ferred to the Robinson-Patman “reorientation” of the price-diserimi- 
nation provisions of the original Clayton Act as being part of an 
Sox phase which followed on the heels of the restrictive NRA 

icy. 
P Tins confusion is rooted in an undiscriminating reading of two 
sets of laws which had vastly different purposes. The similar lan- 

age which defined certain unfair practices, such as secret rebates, 
in both the Robinson-Patman Act and in the NRA codes stemmed 
alike from the language of earlier FTC Trade Practice Conference 
Rules. These in turn were based on sound antitrust principles, and 
in general were elaborations of the prohibition in the FTC Act of 
“unfair methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce * * *” 

The purposes of the Robinson-Patman amendments are dealt with 
extensively elsewhere in this report, and elaboration here would be 
merely repetitive. Suffice it at this point merely to say that neither 
the purpose nor the effect of Robinson-Patman price provisions is to 
restrict anything except a seller charging different customers dif- 
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ferent prices at the same time with the effect of ing competi- 
tion. The ban on discrimination is neutral as to general increases 
or reductions in price. It requires merely that market power may 
not be the basis for special price treatment. The precise origin of 
the idea that Robinson-Patman Act promotes price restrictions is 
somewhat obscure; whatever acceptance it has achieved has largely 
resulted from the hypnosis of constant reiteration by critics grossly 
uninformed. | Gare | 

Undeniably the problems of distribution with which price dis- 
crimination laws concern themselves are complex. Myopic an 
which, because of their own er a have failed to “reconcile” the 
price discrimination laws with general antitrust philosophy have un- 
duly magnified the basic complexities. In general these attempts 
have sprung from a notion, rejected by most economists, that price 
discrimination is a particularly vigorous type of competition. Until 
this premise is discarded, and discrimination is recognized for the 
monopolistic practice it is, any hope of constructing a consistent phi- 
] y of antitrust enforcement is foredoomed. 

The notion of price discrimination as i-competition originated 
in the earlier writings of Prof. J. M. Clark. In mee Professor 
Clark made a qualified defense of price discrimination under particu- 
lar circumstances in a ieular of imperfect market. What- 
ever the merits of Professor Clark’s analysis, clearly it is one thing 
to suggest as he did that certain exceptional circumstances justify 
departures from a general rule; it is another entirely to make those 
specific exceptions the basis for general policy. 

The keynote of the distribution chapter was its identification of 
price discrimination with price reduction. Pervading the whole dis- 
cussion, this premise, which economists a reject, led inevi- 
tably to the unsupported conclusion that Robinson-Patman enforces 
price rigidity. 

Apropos of this, even if it were true that the prohibition of price 
discrimination would somehow deter price reductions, it should still 
be pointed out that “reducing prices” to the consumer is not the over- 
riding purpose of the antitrust laws. Even a superficial analysis of 
policy has to recognize a fact that every farmer knows; that every 
reduction in price per unit to a consumer represents a corresponding 
reduction in income per unit to some producer. The overall purpose 
of the Sherman Act and subsequent legislation is not merely to pro- 
tect. buyers from high prices; but to protect the bargaining rela- 
tionships between buyers and sellers from individual control on either 
side of the market. 


THE COMMITTEE'S INTERPRETATION OF SECTION 2 (B) VIRTUALLY NULLI- 
FIES SECTION 2 (A) 


While the report of the Attorney General’s committee made nu- 
merous recommendations whose cumulative effect would annihilate the 
Robinson-Patman amendments, its interpretation of the “good faith” 
issue alone would suffice to reduce the price discrimination law to an 
empty and useless shell. 
en Congress, as the report stated, rewrote the old section 2 
exemption of discriminations “in the same or different communities 
made in good faith to meet competition” in the new section 2 (b) 
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language “to permit a seller in good faith to meet but not beat any 
actual competitor’s equally low. price,” *"* it surely thought it was 
contracting the exemption. The congressional sponsors of the bill 
also thought that the clause governing the jurisdictional scope of the 
bill accomplished “a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act.” ?** And from the broad- 
ened base of section 2 (a), carved out several specific exemp- 
tions including cost. differentials, deliberately excluding any reference 
to the good-faith exemption which had scuttled the original section 2. 
In the House report on the Patman bill, the section 2 (b) proviso 
dealing with this latter issue was considered not to be a substantive 
defense, and “meeting competition” was discussed separately in a para- 
graph on procedures. e Senate report, following the form sug- 
gre by the Federal Trade Commission, had made no provision at 
all for meeting competition, for the reason that the Judiciary Com- 
mittee reporting the bill considered one of the two principal reasons 
for the failure of the old section 2 was that— 


it permits discriminations to meet competition, and thus tends 
to substitute the remedies of retaliation for those of law, with 
destructive consequences to the central object of the bill.** 


And in presenting the conference report on the bill as it was 
finally on, Mr. Utterback had said that— 


this does not set up the meeting of competition as an absolute 

bar to the charge of discrimination seine the bill. It merely 

permits it to be shown in evidence. This provision is entirely 
rocedural. It does not determine substantive rights, lia- 
ilities, and duties.*** 

When the Attorney General’s committee analyzed the issue, how- 
ever, it chose to ignore the legislative history of the bill on the theory 
that Congress could not have meant to forbid anything not expressly 
forbidden by the Sherman Act; it made the erroneous assumption that 
diserimination and competition are synonymous; and it proceeded to 
reinterpret the law so as to protect discrimination. 

Applauding the Supreme Court’s construction of the “meeting com- 
petition” proviso the Standard (Ind.) decision as a complete rather 
than. as a semidefense to a discrimination charge, regardless of result- 
ant injury to competition, the committee said that it “approves the 
result of the Standard Oil decision as consonant with the Nation’s anti- 
trust policy.” *** This affords considerable insight into the commit- 
tee’s concept of our national antitrust policy; and certainly its ap- 
proval of this particular decision is consonant with its espousal in 
general of the theory, so called, of “effective competition.” 

Good faith as a complete defense——To the committee’s interpreta- 
tion, there are two basic objections. One is that the conclusion rests 
on unsound economic analysis. The other is that, in effect, the defense 
is so broadened that it automatically excuses most of the activities in- 
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éluded in the substantive offense. Whatever the merits of ignoring 
congressional intent in particular aspects, Congress can surely be pre- 
sumed not to have meant the defense to cancel out the substantive 
offense in its entirety. 
Turning first to the economic problem, the report thus summed up 

its position : 

* * * we think that a sellers right to meet a competitor’s 

prices by granting price differentials to some customers with- 

out reducing them to all must remain an essential qualification 

to any antiprice discrimination law.” > 


Significantly, the committee relied on no empirical documentation 
for this conclusion, supporting its opinion rather with intuition. 
Since on theoretical grounds the weight of economic thinking favors 
an opposite conclusion, the position of the Attorney General’s com- 
mittee is initially vulnerable. In any event, it needed considerably 
more than a conclusion which merely restated its major premise, sup- 
poriae by a dearth of facts. Except by circumlocution, no one has so 
ar troubled to answer the critical question: Why should the lawful, 
low price of a rival doing business in a single locality entitle a higher- 
price seller to discriminate to the injury of the nondiscriminating 
rival? 
The report disposed of the question with an irrelevancy in lieu of 
an explanation, stating that— 


a seller constrained by law to reduce prices to some only at the 
cost of reducing prices to all may well end by reducing them 
to none.*** 


This contingency at worst would imply a degree of price inflexibility ; 
why the committee felt that such restriction on the seller’s pricin 
freedom “would move the price discrimination statute into irreconcil- 
able conflict with the Sherman Act” ?** was left to conjecture. 

The premise on which the committee based its tender concern for the 
absolute status of the good-faith defense was, as Alfred E. Kahn wrote 
in his dissent, a misconception— 

that price discrimination is ordinarily a form of competition, 
and should therefore be permitted except where the discrim- 
inatory concessions are motivated by a predatory intent.'*® 


As Professor Kahn pointed out, and as most economists would agree 

yen discrimination involves two prices, the lower of which may well 

in response to competitive pressure, but the higher of which signi- 
fies some element of monopoly power. The committee, focusing on the 
lower price and failing to recognize the significance of the higher, thus 
defended the seller’s absolute freedom to “compete” regardless of the 
damage its selective concessions might do to competition among its 
small rivals, among its customers, and among the customers of its 
be negrses rt d t of ific guides which ld t 

e report suggested a set of specific es which wou reven 

the seiiiaiantinion defense from vee ag “undermined b setinog 
tations thwarting effectiveness;” **° all of these followed the pattern 
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of exempting virtually every conceivable form of discrimination from 
the provision as long as there was no collusion or evil-minded predation. 
(1) First, the committee adopted the strange thesis that good faith 
requires that the competitor’s price which is met must be a lawful 
rice. Seven times in its Standard (Ind.) opinion, the Supreme 
urt had qualified the meeting-competition defense to apply to a 
“lawful price.” Thus it said: 


None of these changes, however, cut into the actual core of 
thedefense. That still consists of the provision that wherever 
a lawful lower price of a competitor threatens to deprive a 
seller of a customer, the seller, to retain that customer, ma 
in good faith meet that lower price.*** [Emphasis added. 


This is undoubtedly the only instance in which any court has ever 
suggested that a plea of self-defense requires that the action which 
is thus countered must be a lawful action. That is to say, a perfectly 
lawful action by one person justifies another person in breaking the 
law on the plea of self-defense. And moreover, by this interpretation 
the “defender” has no justification unless the other person’s action is 
lawful. As an analogy, a motorist speeding to overtake another auto- 
sete oe plead sel?-defense if the other motorist was driving at a 

al speed. 
he Attorney General’s committee would embroider this logic a bit 
with its opinion that “a seller should be deemed to have met a lawful 
price unless he knew or had reason to believe otherwise.” *** Or in 
other words, the motorist could defend his speeding to overtake another 
vehicle provided only that he believed the other driver was maintaining 
a legal speed, even if in fact the other driver was also violating the 
speed limit. 

As a matter of fact, this confusion about meeting a lawful price 
arose from dicta in the Staley case,’** incidental to that decision, and 
subsequently misapplied in the Standard (Indiana) decision.*** The 
Court had held that Staley was not justified in adopting an unlawful 
system of discriminatory prices because there was no indication that 
the prices it met were lower than it would have charged if it had set 
up an independent system of prices resting on its own cost and trans- 
portation situation ; and because the evidence pointed to the conclusion 
that the prices which it met were not “equally low” prices, but were 
systematically high prices. In other words, Staley had not met the 
statutory test of lowering prices to meet the equally low prices of a 
competitor because (a) the competitor’s prices were not low, and (5) 
Staley’s prices were higher than they otherwise would have been. In 
the later Standard (Indiana) case, the Court evidently recalled the 
fact that the prices which Staley had met were unlawful prices; and 
concluded without analyzing the other circumstances, that the dis- 
crimination would have been defensible if the competitor had been 
charging lawful peieen The logic of this conclusion is equivalent to 
saying that elephants do not have 6 legs, and elephants are not 
fire es; therefore if elephants had 6 legs they would be giraffes. 

e analysis of the Attorney Generals committee would refine 
the conclusion by adding that if elephants think they have six 
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legs, they are giraffes. These analytical contortions unfortunately 
have done little to improve the quality of antitrust enforcement. 

(2) As another guide for the protection of the “right” to diserimi- 
nate, the report stated : 


We do not regard the Staley decision as confining the 
“good faith” defense to meeting competition on “sporadic” 
or isolated occasions, or some but not all of the time.*** 


The Supreme Court has expressed a somewhat different view of 
what it had meant in the Staley decision. Thus, in its Cement deci- 
sion, the Court said: 


Section 2 (b) permits a single company to sell one customer 
at a lower price than it sells to another if the price is “made 
in good faith to meet an equally low price of a competitor.” 
But this does not mean that section 2 (b) permits a seller to 
use a sales system which constantly results in his getting more 
money for like goods from some customers than he does from 
others. We held to the contrary in the Staley case. [Em- 
phasis added.] 


(3) In addition, the report proposed that “meeting” competition 
should be stretched to include “beating” competition : 


Although the “meeting competition” defense authorized 
a seller only to meet but not beat competitors’ prices, we rec- 
ommend a reasonable adaptation of this limitation to the 
actualities of business. * * * An inflexible cent-for-cent rule 
would enable a seller of the preferred commodity in fact to 
undercut the price for a less desirable product, or conversely, 
deprive the seller of a less popular product of the full benefit 
of the “meeting competition” defense. We therefore urge 
a flexible rule which regards the nominal price of the rival 
product as only a presumptive boundary of a seller’s per- 
missible price reduction under the “meeting competition” 
proviso, adjustable up or down upon satisfactory proof by 
the person questioning its reliability.*** 
Most significant is the fact that the Standard (Indiana) decision, 
which the committee generally found so praiseworthy, said flatly 
about the section 2 (b) defense that— 


It also excludes reductions which undercut the “lower 
price” of a competitor.*** . 


A parenthetic comment on the analysis of the report seems appro- 

riate. Tt is easy to visualize circumstances in which the seller of a 
less-preferred product would find it necessary to maintain a price 
margin below that of his big‘brand competitor. The “actualities of 
business,” however, do not readily suggest conditions in which he 
would find it advantageous to discriminate in order to do so. Two 
possibilities come to mind: (a) The off-brand seller merely trans- 
the major-brand seller’s discriminatory price schedule into a 
ower key, in which case the proposed defense would insist that 2 





oo of the Attorney General’s National Committee To Study the Antitrust Laws, 
Pp. i 

286 338 U..8. 688 at 725, Cement Institute et al.'v. F. T. O. 

Reg ec of the Attorney General's National Committee To Study the Antitrust Laws, 
PP ies 340 U. 8. 281, at 242, Standard Oil of Indiana v. FT. ©. ays & 





PRICE DISCRIMINATION, ETC. 81 


nine, « make a right, or 2 discriminations make competition; and 
(b) the off-brand seller merely reestablished a margin closed by a 
price reduction by the major-brand seller to “meet” the off-brand 
price; in which event the major would presumably “pursue” the price 
downward as low as the off-brand dealer chose to go. At casual in- 
spection it would 5 ot that the “beating competition” defense would 
raise far more problems than it would solve for the seller of the less- 
preferred product. 

Furthermore, the report identified the relevant “price” which a 


competitor could constantly meet or beat provided he thought it to 
be lawful: 


Wethink section 2 (b) refers to the actual, laid-down cost— 
inclusive of freight—paid by each buyer. In this way, a 
seller could teaitimatory quote a “delivered” price to distant 
buyers in the same dollar amount as the f. o. b. mill figure 
quoted by the local rival.” 


“Eugene V. Rostow, and several other members, including Walter 
Adams,” took exception to the interpretation of the Glucose and Ce- 
ment decisions which led to this definition. They pointed out that 
changing the orientation of price did not alter the fret that a policy 
of freight absorption in distant markets means a discrimination in 
price, On the contrary, they defined the issue to be whether the dis- 
crimination in fact “resulted in an injury to competition cognizable 
under the act.” 

, (4) In addition, the Attorney General’s committee stated its opinion 
that: 


Standard Oil does not confine the “good faith” proviso 
solely to defensive reductions to retain an existing customer. 
The Supreme Court in that opinion merely employed langu- 
age describing the case at bar; it did not promulgate a general 
doctrine surrounding each seller with a protected circle of 
customers which may be exploited without fear of a rival’s 
price attacks. Such a limitation in any event would not be 
in keeping with elementary principles of competition, and 
would in fact foster tight and rigid commercial relationships 
by insulating them from market forces. 


On the other hand, in that decision, the Court had four times re- 
iterated the qualification which applied the defense to discriminations 
made to retain a customer. Thus, the Court said that the section 2 
(b) defense— 


still consists of the provision that wherever a lawful lower 
price of a competitor threatens to deprive a seller of a cus- 
tomer, the seller, to retain that customer, may in good faith 
meet that lower price.’ 


Whatever the Court may have left unsaid, moreover, it surely did 
not make any affirmative statements to suggest, as the report did, that 
a seller is entitled to entice customers of a rival by offering only those 
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particular potential customers a lower price than it can afford to offer 
its existing customers. 5 
(5) The report offered one final guide: 


We recommend that the term “good faith” be utilized 
solely to test the seller’s adherence to the basic objectives of 
the meeting competition proviso: facilitating price reduc- 
tions in genuine response to competitive market pressures in 
order to equalize a competitive opportunity. Jn practice, this 
will disqualify the seller to whom meeting of competition is 
only an incidental byproduct of a scheme to monopolize, or 
other objective inimical to overall antitrust policy.* [Em- 
phasis added. } 


This analysis, as Professor Kahn pointed out in dissenting, equates 
price discriminations with price reductions, and consequently con- 
structs an artificial conflict between the Robinson-Patman Act and the 
Sherman Act. Characterizing the selective price concession as “at 
best a limited form of price competition, and not necessarily the best 
kind attainable,” Professor Kahn pointed out that if a company is 
or amg from discriminating it will not inevitably sell only at the 

igher price, but may equally well be found to offer the lower price 
to all its buyers instead of just tosome. He noted: 


Except where its intent is clearly predatory or collusive, 
every price concession may be said to be “in good faith,” as 
the committee would now define the term: no businessman 
presumably offers a concession unless competition forces him 
to. Yet the preservation of effective price rivalry may re- 
quire that he be forbidden to meet competition in this selec- 
tive fashion. A dominant seller, by meeting all competitive 
offers selectively, in good faith—and in no sense with preda- 
tory intent—may discourage the price competition of smaller 
rivals, It may also keep customers from pe into produce- 
tion themselves, without giving the general public any of the 
benefit of the price reductions. And, of course, it may in this 
way impair competition at the buying level.™ 


































PROPOSED NULLIFICATION OF THE BROKERAGE, ALLOWANCE, AND SERVICE 
PROVISIONS 


Interpretation of section 2 (c).—The report attacked the section 
3 (c)™ aprmig rovision as inconsistent with all the antitrust laws, 
including the inson-Patman Act itself, and complained that— 


Other decisions in effect construed “except for services 
rendered” as “except for services rendered by an independent 
broker,” by determining that no middleman even remotely 
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affiliated with the buyer could as a matter of law ever perform 
those “services” cognizable under section 2 (c) 2” 


How “remote” an affiliation the committee had in mind is left to the 
imagination. The footnote following that statement, however, otfered 
as its first citation an FTC order against A. & P. which was upheld 
on appeal in the third circuit in 1939,” forbidding salaried employees 
of A. & P. to receive brokerage in its behalf from sellers. 

Mr. Angus MacDonald,™ in his statement before the House Small 
Business Committee, referring to the Department of Justice brief for 
the case which it filed in 1946 against A. & P., commented on the “re- 
mote affiliation” which existed at that time between A. & P. and its 
buying subsidiary ACCO (Atlantic Commission Co.). The practices 
of ACCO, as set forth in the Government’s brief—described under such 
headings as produce discounts and differentials, purchases-on-arrival 
basis, inconsistent role of broker and purchasing agent, demoralization 
of | parry markets, control of cooperatives and contract committees, 
and organization and control of cooperative fruit and vegetable asso- 
ciations, to mention just a few—enabled it to maintain effective con- 
trol over produce prices from farm to table. The constant threat of 
manipulating prices in A. & P.’s retail stores was a Damocles sword 
which ACCO could dangle over terminal produce markets, which it 
thus kept under its effective control. Through the Cooperative Fruit 
& Vegetable Association, a “supercooperative” which it controlled, 
ACCO coordinated its produce markets. Mr. MacDonald read into 


the record an excerpt from a newspaper article which was part of the 
Justice Department’s brief, describing : 


* * * the virtual stealing of the potato crop again this year 
by the big monopolies, * * * with 70 tant gp a normal 
crop. * * * potatoes are selling at ruinous pres and the 
crop is being taken away from the growers without any profit 
to them for their time, labor, land, and trouble. It’s nothing 
short of a crime, and in my opinion the criminals should be 
brought to justice. But how? 

Now, who are dictators in the potato market? So far as 
this section does, this newspaper has pointed out time and time 
again that the Atlantic Commission Co., purchasing agent 
for the Great Atlantic & Pacific Tea Co., dominates the 
market and fixes prices at anything it feels like pay- 
ing * * * 199 

For the per se illegality of the payment of middleman commissions 
to any but “pure” brokers, the report expressed considerable distaste 
on the supposition that such a provision (a) deprives the discrimina- 
tor of defenses which would be available to him under section 2 (a) 
for essentially similar practices; (6) deprives the buyer of compensa- 
tion for cost savings to the seller resulting from his direct purchases; 
and (¢) creates a legal monopoly for independent middlemen. 

The report therefore recommended legislation to “restore the orig- 
inal vigor” of the clause allowing payment for services rendered, in 
order to “reconcile” section 2 (c) with the “broader antitrust objec- 
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tives.” The courts, it would seem, could not be trusted to reconsider 
their consistent line of opinions in the light of the new “logic.” In- 
stead, they could be sprites to hold to the old-fashioned. belief that 
a buyer, by the fact. of buying from a particular seller, is acting im his 
own interest, and is not performing a service for which the seller 
should pay him. Although the committee seldom resorted to a pro- 
posal a een legislation, this was one of those few instances where 
such a proposal supplanted friendly pereuenien of the judiciary. 

The reasoning of the committee leading to this recommendation 
requires some examination of each argument in turn. 

Absolute versus qualified prohibition.—The. objection that per se 
illegality deprives sellers of the usual defenses available to discrimina- 
ters rests implicitly on the assumption that prompinae DAT nents of the 
type forbidden are not usually granted without justification in value 
received.. Empirically, however, the converse has been consistently 
found to be true. 

" When the report noted with disapproval that brokerage to other 
than “pure” brokers is. per se illegal “even though valuable distribu- 
tive services are performed, even when no adverse competitive effect 
results, and even where the challenged concession reflects. actual sav- 
ings in the seller’s distribution costs,” *°° it focused its attention on the 
ide issue of rewarding integrated buyers for their performance. In 
passing: it noted, but failed to attribute any real significance to, the 
bogus” brokerage payments which had been. found. to proliferate in 
the absence of an. unqualified ban on payments to “captive” brokers. 
Inquiries beginning with the FTC eg: on chainstores,™ and cul- 
minating in hearings which led to the Robinson-Patman Act, had 
made it evident that phony brokerage was ubiquitous and elusive. 
Bogus brokers and fictional brokerage allowances were so permiicious 
and se easily disguised to wt erg meee that it was hopeless to 
attempt to sort out the genuine from the fraudulent. The only hope of 
outlawing abuses was to place an absolute ban on brokerage payment= 
to any affiliated person, regardless of genuine services he might render. 
A reading of the legislative history makes it eminently clear that Con- 
gress was well aware of the choice it made, and deliberately chose the 
course it believed to be in the interest of the public. It seemed pref- 
erable that some incidental service remain wncompensated—if such 
might be the case—than that the substance of the law against price 
discrimination be flouted by cloaking the forbidden practices in the 
guise of brokerage. 

When a seller employs the services of a broker, the legitimate func- 
tion of that. broker is to seek out a buyer and to represent the seller's 
interests. in. making a sale. Conversely, the function of the buyer's 
broker is the mirror image of the function of the seller’s broker. More 
than merely “bringing together” buyer and seller, each intermediary 
participates as a representative of his principal in the bargaining proc- 
ess. It.is thus not unrealistic to say thatthe relationship is fiduciary ; 
and by this nature, a broker cannot rightly. participate simultaneously 
on both sides of a.given sale. Thus the report. of the Senate Judiciary 
Committee had said : 
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The relation of the broker to his client is a fiduciary one. 
To collect from a client for services rendered in the interest 
of a party adverse to him, is a violation of that relationship.*” 


The restoration of the “for services rendered” clause proposed by 
the Attorney General’s committee raises the question by Mr. 
Henry Bison** in his statement to the Small Business Committee: 
Services rendered to whom? The realities of the situation demand 
recognition of the opposite interests of the buyer and seller. Concern 
about abuses has been too frequently borne out in experience to leave 
any doubt that favoritism is the result of permitting the seller to eval- 
uate the “services” performed by the integrated buyer. For instance, 


in the highly competitive retail food industry, as Mr. Bison pointed 
out— 


where a discrimination as little as 2 percent can mean the 
difference between profit: and loss, allowing mass buyers to 
extract brokerage fees from suppliers, which may run as high 
as 5 percent, will deprive independent retail food distribute rs 
of an equal chance to compete.?™ 


It is plam from statements of those who are close to the problem 
that there'is no happy medium between complete prohibition and no 
»rohibition of brokerage payments. Whatever may be the theoretical 

efits of permitting payments for genuine brokerage services ren- 
dered by affiliates, such a refinement in the application of the law is a 
practical impossibility. 

Cost savings.—The report was rather evasive about. the manner in 
which section 2 (c) allegedly frustrates the compensation of cost 
savings to the seller for which integrated buyers may be responsible. 
Unless these savings are merely illusory, as Col. R. H. Rowe ®* pointed 
out in his testimony, the law makes adequate provision for price dif- 
ferentials to any buyer, integrated or nonintegrated, to reflect. genuine 
cost savings to the seller, us section 2 (a) specifically provides : 


That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of 
manufaeture, sale, or delivery resulting from the differin 
methods or quantities in which such commodities are to such 
purchasers, sold or delivered. 


If the cost savings are genuine, there appears to be no reason why 
they cannot simply be recognized by price reductions, rather than 
being labeled “brokerage.” 

Moreover, sueh purchases as are made by buyers who go direct to the 
seller without being “found’ through the services of a broker must 
hy at ny a pro rata share of selling and advertising overhead. 
When thi pe (atin 1 of cost: is made, it may well be found that 
the presumed “cost savings” disappear. 

Legal LT ROE respect to the alleged middleman monop- 
oly, the report said: 

In our opinion the virtual legal cite conferred by sec- 
tion 2 (ce) on one type of middleman clogs competition in the 


2S. Re 3503, .Jan. 1986, anion. te bia wile bonasen the, Retinaen- Rotman 
Act, 74th ong. sess., March 1936, ie A 

™3 Record ‘on Price Discrimina ; the Select Committee on Small Busi- 
ness, House of resentatives, November 1 p. 406. 


204 at 
os Tat at b. 880. 
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channels of distribution, and exacts tribute from the con- 
sumer for the benefit of a special business class.?” 


The image this conjures up, of the broker exacting toll from his vic- 
tims by legalized piracy, is picturesque but misleading. A better 
analogy would be the toll system on the superhighways which motor- 
ists are free to use or not, as their own best interests dictate. 

Thus, Mr. Watson Rogers emphasized : 


It is important to remember that food brokers were func- 
tioning for more than a century before the Robinson-Patman 
Act was passed. They are not children of that law. * * * 

Food brokers have increased in numbers and in volume of 
business negotiated for their principals, not due to any arti- 
ficial props or restraints, special privileges or favors, but due 
entirely to the fact that they perform a sales service more 
economically than any other sales service their principal 
might employ. Any time a principal finds a sales service 
more economical than that performed by his brokers, the 
brokers will lose his business.%? [Emphasis added] 


As the Senate and House Judiciary Committees stated in their re- 
ports on the Robinson and Patman bills in 1936, the broker functions as 
the representative either of a buyer or of a seller, and performs serv- 
ices which would otherwise have to be performed by the principals, 
through their own buying or selling departments, with their attendant 
costs. The reports said further: 


Which method is chosen depends presumptively 2 ry 
which is found more economical in the particular case; but, 
whichever method is chosen, its cost is the necessary and nat- 
ural cost of a business function which cannot be escaped. It 
‘is for this reason that, when free of the coercive influence of 
mass buying power, discounts in lieu of brokerage are not 
usually accorded to buyers who deal with the seller direct 
since such sales must bear instead their appropriate share o 

the seller’s own selling cost.** 


The unwarranted implication of the Attorney General’s committee 
that there is compulsion on buyers or sellers to utilize the services of 
brokers only clouds the issue. Buyer and seller have the option of 
direct dealing if they find it advantageous, but there appears to be no 
logical reason why that advantage should consist in a payment by the 

ler to the buyer for the “service” of making a purchase. 

On close scrutiny, moreover, the alleged “monopoly” of the inde- 
pendent broker turns out to be a strange sort of monopoly—charac- 
terized by large numbers of small, independent, ive rivals, as 
the aemberallls lists of such organizations as the National Food 
Brokers reson a oe A testify. — le 

The his of the brokerage provision.—A thorough analysis of the 
section 2 (co) “brokerage” prohibition was made in edits E to the 
testimony of Representative Wright Patman before the Antitrust 
Subcommittee of the House Judiciary Committee in June 1955.2° A 


- Report of the Attorney General's National Committee To Study the Antitrust Laws, 

P: at Hearings:on price discrimination before the Select Committee on Small Business, House 
CO een TOE Joatary 16. 1086; TE: Rept. 2887, March $1, 1986; 74th’ Cénk:, 28 

. Re , January 16, ; j : i sess. 

200 Hearings on price discrimination before the Select Committee Ti hoen Business, 

House of Representatives, November 1955, appendix, pp. 1206-1220. 
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brief summary here of the salient points of that analysis will be help- 
ful in understanding the impact of the recommendations of the At- 
torney General’s committee. 

As with price discriminations, the brokerage prohibition had its 
origin in the law prior to the Clayton and Federal Trade Commission 
Acts. Ina 1915 decision under section 6 of the Interstate Commerce 
Act, a seller (railroad) was charged with paying certain buyers 
wel sage commission for services by the buyers on their own pur- 
chases. e district court, in upholding the charge, held that although 
under that act the railroad had a right to pay persons to solicit business 
for it, it could not determine “the amount of his wage or the value of 
his services * * * by the freight value of his shipments.”*° In the 
final analysis, the court said, the shipper in question paid less for the 
transportation of his goods than did other shippers not providing the 
service. 

Thus in the opinion of the court: 


I am quite willing to admit that in this particular instance 
(as is elaborately set forth in the answer) there is nothing 
wrong, dishonest, or immoral in the transactions complained 
of ; but they seem to me to be against the letter of the law, and 
I am further of the opinion that such letter must be strictly 
enforced in order to preserve equality among shippers, for 
the mon granting commissions to any large shipper is so 

nt and so ancient as not to require further comment.™ 
Emphasis added. } 


On appeal to the Supreme Court, Mr. Justice Holmes read the 
decision unanimously upholding the district court : 


It is true no doubt that George W. Sheldon & Co. in the 
performance of the services for which it is paid maintains 
offices here and abroad, advertises the railroad, solicits traffic 
for it, does various other useful things, and, in short, we as- 
sume, benefits the road and earns its money, if it were allow- 
able to earn money in that way. * * * On the other hand 
the allowance for [those services] falls within the plain mean- 
ing :*.* 5.08 tie act. > * %™ 


Under section 202 of the Packers and Stockyards Act of 1921, meat- 
packers and poultry handlers were forbidden to (@) engage in or use 
any unfair, unjustly discriminatory, or deceptive practice or device in 
commerce, or () give any undue or unreasonable preference or ad- 
vantage to any person or locality. In addition, a 1929 Code approved 
by the Department of Agriculture, and unanimously agreed upon by 
sb rage ese of “at least 95 percent of the meatpacking and whole- 
saling industry”,”* included a resolution that: 


A. Secret rebates or secret concessions or secret allowances 
of any kind are unfair methods of business. 


A case decided in 1934 upheld an order of the Secretary of Agri- 
culture under the Packers and Stockyards Act which forbade a meat- 
packer to pay brokerage to A. & P. on purchases of the chain through 
its intermediary broker. The court held that the brokerage commis- 


~ v. ae Ye Lehigh Valley R. R., 222 F. 685. 
ma 243 VU. s 444, at Pp. 446-447. (Lehigh Valley R. R. Co. v. United States.) 
23 Secretary Hyde, U. 8S. Department of Agriculture press release, November 12, 1929. 
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sion a tts A. & P. an advantage over competitors through a practice 
which might well be considered discriminatory and deceptive, hence in 
violation of the act. The Court described the ingenious plan by 
which the broker was set up ostensibly as a legitimate, independent 
broker; but was actually financed by advances from A. & P. for wages 
and expenses. A. & P., which gave the appearance of buying through 
an independent broker, in fact received the surplus of the 1 be 
broker’s ry RE after the expenses of the broker were paid. The 
court said : 


The evils involved were that not only did the Great At- 
lantic & Pacific Tea Co. receive its purchases at lower prices 
than competitors, but it shared in the commissions on prod- 
ucts sold by competitors. Through the method followed, it 

racticed a deceit on competitors who did not know the 
Great Atlantic & Pacific Tea Co, was sharing in such com- 
missions from Noell. * * * Noell performed no service to the 
petitioner; his service was unquestionably for the benefit of 
the Great Atlantic & Pacific Tea Co. He did not search for 
a os in making sales of —— products as an inde- 
pendent broker might to obliged to do. And even assum- 
ing that the Great Atlantic & Pacific Tea Co. was engaged 
in the brokerage business, it is difficult to say that there was 
any real service performed by Noell for which 1 percent 
commission coul preperty be paid. * * * Larger buyers 
could adopt a similar deceptive practice and likewise collect 
commissions paid by petitioner to their ostensibly independ- 
ent brokers. But the fact that other buyers could profit by 
similar deceptive practices is no justification for its use. 


Following the passage of the Federal Trade Commission Act in 1914, 
which provided in part that— 


Unfair methods of competition in commerce, and unfair 


ree or practices in commerce, are hereby declared unlaw- 
215 


the FTC endeavored to define the scope of this provision. Thus, in 
the years 1920 to 1932, the Commission sought voluntary industry 
cooperation and compliance through the trade practice conferences 
through which— 


business or industry may take the initiative in establishing 
self-government of business, by business and for business, 
through making its own rules of business conduct, resembling, 
in a sense, its own “law merchant,” subject, of course, to sanc- 
tion or acceptance by the Commission.”* 


Over the period 1920 to 1929, all the practices which were later to be 
prohibited 1 in sections 2 (ec), (d), and (e) of the Robinson-Patman 
amendments were written into the general FTC Act, section 5 prohibi- 
tions in the trade practice conference rules. By 1928, one of the rules 
affirmatively approved by FTC in its group I restatements of the law 
as it was held to apply to specific industries was the following: 


214 Trunz Pork Stores v. Wallace, 70 F. 2d 688, at pp. 689-690. 
25 38 Stat. 718 


2% PTC Pamphlet, Trade Practice Conference ; Government Printing Office, 1929. 
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Secret rebates——The payment or allowance of secret re- 
bates, refunds, credits, or unearned discounts, whether in the 
form of money or otherwise, or extending to certain pur- 
chasers special services or privileges not extended to all pur- 
chasers under like terms and conditions, is an unfair trade 
practice.?"7 


A 1929 group I rule likewise prohibited secret rebates and allow- 
ances “irrespective of the form they may assume” and declared further 
that allowances for fictitious advertising and sales service violated the 
principle of the prohibition against secret rebates. 


Another group I rule adopted by the grocery industry in 1929 con- 
tained the resolution that: 


(1) terms of sale shall be open and strictly adhered to, (2) 
secret rebates or secret concession or secret allowance of any 
kind are unfair methods of business; (3) price discrimina- 
tion that is uneconomic or unjustly discriminatory is an unfair 
method of business. 


Similarly, many manufacturers who supplied the grocery trade, 
becoming alarmed at the growing monopolization among their cus- 
tomers, took voluntary steps to correct practices of their own which 
contributed to this undesirable state of affairs. Thus the National 
Canners Association passed a resolution in 1928, reaffirmed in 1934, 
which recognized the importance of the legitimate broker in the dis- 
tribution system. The resolution deplored existing confusion over 
brokerage, and urged that brokerage be regarded merely “as a payment 
made by the canner to his own broker for services rendered and as 
having no other relation to the price charged any buyer or the repre- 
sentative of any buyer.” Moreover, the resolution urged the members 
to keep in mind “that brokerage is an element of cost and not of price, 
and that the party employing the broker, whether buyer or seller, is the 
one for whom the service is rendered and the one from whom he should 
receive compensation.” **8 

Voluntary codes proved pe etn in nee with na ig 
producin discriminations. Whether these took the form of direct 

price” discriminations, or indirect. discriminations disguised as 
brokerage, advertising, or service “allowances”, with the advent of 
the depression of the 1930’s they assumed menacing proportions. 
The large-scale investigation by the Federal Trade Commission of the 
chainstore problems made evident the prevalence of these practices 
and the competitive threat which they constituted. It was the retail 
food industry, perhaps more than any other, where competitive ef- 
ficiency was becoming a victim to the brute force by which large 
chains wrested unearned concessions from their suppliers. These 
favors most frequently get Sang 3 as brokerage. As one independ- 
ent retail grocer (who was also a director of a National Association of 
Retail Grocers) told the House Judiciary Committee in 1935: 


For years we have suffered on account of brokerage allow- 
ance, * * 

The whole subject of brokerage in the food game is a joke. 
Everybody gets a brokerage except the legitimate broker. 





217 Td., at pp. 140-142. 
28 Record 


of hearings on price discrimination before the Select Committee on Small 
Business, House of Representatives, November 1955, at p. 1210, 
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The wholesaler or a chainstore will set up a brokerage com- 
pany, pay a man to manage it, and then pass to their credit 
all of the brokerage received less the cost of doing business. 
They thus receive unfair advantages. * * * *° 


When the Robinson and Patman bills: were debated, the issue of 
special advantages through brokerage and other service’ allowances 
was a matter nies much concern as open, direct price diserimina- 
tions. On. the floor of the House on May 27, 1936, Mr. Patman dis-. 
cussed the urgent need for the bill, and said: 


What are the objectives of this bill?’ Mr. Chairman, there 
has grown up in this country a policy in business that a few 
rich, powerful organizations by reason of their size and their 
ability to coerce and intimidate manufacturers have, forced 
those manufacturers to give them their goods at a lower price 
than they give to independent merchants under the same and 
similar circumstances and for the same quantities of goods. 
Is that right or wrong? It is wrong. We are,attempting to 
stop it, * * * 20 


The House committee further declared that the practice. consti- 
tuted an “abuse of the brokerage function for purposes of oppressive 
diserimination.” 224. 

The reports of both the Senate and House Judiciary. Committees 
cupphenined that the legitimate broker acts on behalf of a buyer or a 
seller, performing services which would have otherwise to be per- 
formed by the Rrencpe, ata cost to the buying or selling department 
of the principal. Thus buyers who purchase direct from the seller 
are not generally granted discounts in lieu of brokerage, absent coer- 
cion, since the sales normally must bear. their share of the seller’s 
own selling cost. Both reports further elaborated on this last point 
by saying: 

But the position of buyer and seller are by nature adverse, 
and it is a contradiction in terms incompatible with this 
natural function for an intermediary to claim to be render- 
ing ‘services for the seller when he is acting in fact for or 
i mur the control of the buyer, and no seller can be expected 
to pay such an intermediary so controlled for such services 
‘indens compelled to do so by coercive in e8 in compro- 
mise of his natural interest." [Emphasis added. | 


Recognizing that a legitimate broker performs a necessary function 
which must be compensated, nevertheless the committee reports re- 
jected the absurd notion that one customer of a seller should be en- 
titled to a fee for his decision to purchase, whereas others should not. 

It was clear to those who framed the law that subterfuge had to 
be prevented by strict adherence to an absolute prohibition of broker- 
age payments to any but genuinely independent brokers. The House 
report said of the section 2 (c) provision: . 

_ But to permit its payment or allowance when no such serv- 
ice is rendered, where in fact, if a “broker,” so labeled, enters 
Pg My “3 ee before the Committee on the Judiciary, House of Representa- 
ate Chastenslonai Record 8111. 


2 H. Rept. 2287 and S. Rept. 1502 on the bill which became the Robinson- 
Patman Act, 74th Cong., 2d sess., March. pep wari tases g98H oss 
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the picture at all, it is one whom the buyer points out to the 
seller, rather than one who brings the buyer to the seller, 
would render the section a nullity. * * * 

[The provision} prohibits its allowance by the buyer direct 
to the alles, or by the seller direct to the buyer; and it pro- 
hibits its payment by either to an agent or intermediary action 
in fact for or in behalf, or subject to the direct or indirect con- 
trol, of the other2** [Emphasis added. | 


The conference report *** contained the same summary as that con- 
tained in the House report; and in “pares the language, the House 
manager, Mr. Utterback, reiterated this point: 


There is nothing in the bill that requires the employment 
of a broker; there is nothing to prevent sales direct. from 
seller to buyer. But if an intermediary is employed, and is 
in fact acting for or under the control of the buyer, then the 
seller cannot pay him. Or if he is acting for or under the 
control of the seller, then the buyer cannot pay him.*** 


Of the many cease-and-desist. orders issued by the Federal Trade 
Commission under section 2 (c), at least nine have been appealed and 
the orders upheld by the circuit courts. Four appeals to the Su- 
preme Court for review were refused. From those nine cases, the 
following significant. points may be summarized briefly : 

(1) In the case of Biddle Co.,2** the broker was an independent cor- 
poration which was employed by a number of wholesale buyers as 
their purchasing agent. The “broker” was compensated entirely by 
the buyer, to whom all brokerage allowances from sellers were passed 
on. Declaring that it had been the clear intent of Congress to pro- 
hibit an intermediary agent from receiving compensation from any 
except the one in whose interest he serves, the court held: 


Congress may have had in mind that one of the principal 
evils inherent in the payment of brokerage fees by the caller 
to the buyer directly or through an intermediary, is the fact 
that this practice makes it possible for the seller to discrim- 
inate in price without seeming to do so. If a,price discount 
is given as a brokerage payment to a controlled intermediary, 
it may be and often is concealed from other customers of the 
seller. One of the main objectives of section 2 (c) was to force 
price discriminations out into the open where they would be 
subject to the scrutiny of those interested, particularly com- 
peting buyers.2** {Emphasis added.] 


(2) The case of Oliver Bros,?* was similar as to the facts of the 
Biddle case, Supporting its decision with references to the congres- 
sional committee reports, the court nevertheless stated that “the 
language of this section is so clear that there is no occasion to resort 
to the reports of congress to ascertain what it intended.” °° 

The decision of the court made it cleat that the prohibition was 


to apply. generally, and that the law singled out no particular classes 
of buyers or sellers > 


22 14. op. cit. 
=H. Rept. 2951, 74th Cong., 2d sess. 


: 18-9422): 9. : 
hasing Co. v. FTC, 96 Fed, 687 ; certiorari denied, 205 U. 8. 634. 
2 Td., at R; 693. 

2% Oliver Bros. y. FTC, 102 F. 2d 763. 
2 Td., at p. 767. 
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It is agreed that the act was directed at the practices of 
chainstores in using the force of t buying power to 
obtain these concessions from the seller. It 1s sufficient. an- 
swer that the act makes no distinction as to size and shows 
no intention to give the small any more than the great the 
right to receive brokerage commissions on their purchases. 
* * * [The] fact remains that the buyer who receives the 
brokerage allowed his purchasing agent receives an advan- 
tage, and a concealed advantage, which the buyer who pur- 
chases directly from the dealer does not receive. It was this 
sort of discrimination, we think, which it was the purpose 
of this section of the act to forbid.?*° 


The court noted that the services performed by Oliver Co. were 
services related to the purchase, and not to the sale of the goods, and 
consequently were not properly a cost to the seller. The Court said: 


While such services resulting in sales by the sellers and 
obviating, no doubt, the adoption of other sales devices, are 
of undoubted benefit to them, this benefit is incidental and is 
an entirely different thing from the rendering of services 
by an agent responsible to the seller as principal. If it were 
a sufficient basis to bring the allowance of brokerage com- 
missions within the exception of the section, every purchas- 
ing agent for a chain of stores might lawfully receive such 
commissions; for he does for the stores of his chain precisely 
what is done by Oliver for the subscribers to its service 
and benefits the sellers in making sales in precisely the same 
way. We have no doubt that it was just this sort of thing 
that it was the purpose of the act to prevent.?™ 


(3) Inthe A. & P. case,*** the intermediaries were salaried employees 
of the chain who were employed to find sources of supply. In answer 
to the contention of A. & P. that its agents partoraied valuable serv- 
ices for the sellers, and functioned as true brokers, the court upheld 
the Commission’s finding that the “loyalty and allegiance” of the field 
buying agents were owed entirely to A. & P. It was the opinion 
of the court that services performed by buyers or their intermediaries 
in connection with their own purchases, regardless of their value to the 
sellers, are not true brokerage or sales services to the seller. As to 
the absolute form of the prohibition, the court said : 


At each stage of its enactment, paragraph (c) was declared 
to be an absolute prohibition of the payments of brokerag 
to buyers or pares. representatives or agents. Such is the 
plain intent of the Con. and thus we construe the statute. 
Any other result would frustrate the intent of Congress.*** 


Regarding the potential oppressive discriminations that could arise 
under the fiction that one person can act as both buyer and seller in a 
given transaction, the court said: 


It is obvious that dual representation by agents opens a 
wide field for fraud and oppression. Conflicting interests 


setts 0 
Aa | ° le 
2 Great Pitantic é& Pacific Tea Co. v. FTC, 106 FP. 24 667; certiorari denied, 808 U. 8S. 
nied, 309 U. S. 694. . 


625 ; rehearing de 
3 1d., at p. 674. 
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are always engaged when an attempt is made by buyers and 
sellers to arrive at a market price for commodities. We enter- 
tain no doubt that it was the intention of Congress to prevent 
dual representation by agents purporting to deal on behalf of 
both buyer and seller. * * * The agent cannot serve two 
masters, simultaneously rendering services in an arm’s-length 
transaction to both. While the phrase “for services rendered,” 
does not prohibit payment by the seller to his broker for bona 
fide brokerage services, it. requires that such service be ren- 
dered by the broker to the person who had engaged him. 
In short, a Mra and selling service cannot be combined in 
one person.*** [Emphasis added. ] 


(4) Another decision upholding a FTC order under section 2 (c) 
involved Webb-Crawford Co., a buyer-intermediary in the form of 
a brokerage partnership which owned and controlled a wholesale 
distributor. The circuit court, in reaffirming the previous opinions 
which had consistently condemned the practices of sellers paying 
brokerage to a buyer’s intermediary, said: 


The Congress considered the effect on commerce of the 
things named in subsection (c), and absolutely prohibited 
them.*** 


(5) In the Quality Bakers case,*** a voluntary unincorporated asso- 
ciation composed of some 70 wholesale baking companies owned the 
entire stock of an incorporated buyer intermediary. The interme- 
diary received brokerage payments from sellers on the purchase of 
the buyers, and in the opinion of the court, undoubtedly rendered 
a service to the sellers through the centralized purchasing arrange- 
ments. In condemning the practice of paying brokerage to the “service 
company” on purchases of the association, the court said: 


The petitioners contend that by the language in para- 
graph (c), above quoted, reading “except for services ren- 
dered in connection with the sale or purchase of goods,” the 
Congress recognizes that a buyer, or his agent, may perform 
services for the seller in connection with the transaction for 
which the seller may pay and the buyer or his agent receive 
compensation by way of a brokerage fee or commission on the 
sale. We do not take such a view of the paragraph. The 
construction contended for makes much of its language mean- 
ingless; it does violence to the purpose of the act and has 
been explicitly rejected in other circuits, Jt is plain enough 
that the paragraph, taken as a whole, is framed to prohibit 
the payment of brokerage im any guise by one part to the 
other, of the other’s agent, at the same time ey recog- 
nizing and saving the right of either party to pay his own 
agent for services rendered in connection with the sale or 
purchase, 

* * * * * 

There is no prohibition against an agent’s accepting money 
for services rendered his principal. In fact, it is expressly 


mes 





™ Td., at pp. 674-675. 
235 Webd-Crawford Co. v. FTC, 109 F. 2d 268; certiorari denied, 310 U. S. 638. 
= Quality B of America v. FTC, 115 F, 2d 383. 
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provided for by the language in the statute. The objection 
#s the acceptance of money for the other party’s principal. 


(6) In Modern Marketing Service v. FTC * the Red and White 
voluntary organization of wholesale grocers and affiliated retailers 
controlled (but did not own) a corporate merchandising, advertising, 
and store-development service. This intermediary performed various 
services to promote the Red and White brand; and the brokerage 
allowances which it was granted by sellers, it paid to the buyers as 
advertising allowances for promoting the brand, Concluding that 
the intermediary was not “a bona fide brokerage agent of the seller”, 
the court said : 


We assume—in fact, we think the proof shows—that such 
services were genuine and of benefit to such sellers. * * * 

It does not seem unreasonable, as argued by petitioners, 
that money thus expended for advertising increased the con- 
sumer demand for Red and White products and therefore was 
of benefit to the manufacturer as the seller of such products. 
On the other hand, it must be conceded that such advertising 
was for the benefit of Red and White stockholders and 
buyers; in fact, we think it was for their primary 
benefit. * * * 239 


(7) The buyer intermediary in the Herzog case **° was an inde- 
— brokerage firm engaged as commission resident buyers for 
ur garment retailers and department stores. Placing the buyers’ 
orders with fur garment manufacturers “at the most advantageous 
price from the standpoint of the buyer,” the brokers nevertheless were 
not paid by the buyers they represented, but were compensated en- 
tirely by brokerage commissions from the sellers, the wholé amount 
of which they retained. The court held that this practice “results 
in a price discrimination in favor of the retailers who do business with 
the respondents, [the intermediary] and is contrary to the purpose 
and the language of the statute.” ** 

(8) The Southgate case *** involved a firm which acted as an inde- 
pendent food broker for sellers, and also bought and seld on its own 
account. On its own purchases, it received a brokerage allowance from 
the seller. To the argument that the intermediary performed a custom- 
ary broker service on all transactions, and that there was no dis- 
crimination since buyers paid the same price no matter on whose 
account the sales were made, the court declared : 


The answer is that price discrimination, which is covered 
by section 2 (a) of the act (15 U. S.C. A. 13 (a)), is not 
necessary to a violation of section 2 (c), quoted above, which 
specifically forbids the payment of brokerage by the seller 
to the buyer or the buyer’s agent.*** 


With reference to the interpretation of the “for services rendered” 
exception, the court held: 
_ The services which the company proposed to show by. the 
évidence that was excluded oe jorodes rendered to itself, as 





237 1d., at PR 398-399. 

238 Modern arketing Service y. FTC, 149 F. 2d 970. 

2 Id., at pp 977-979. 

2 FTO vy. Herzog, 150 F. 2d 450. . “y = 

om Soathonte prokerag C FTC, 150 F. 2d 609, certiorari denied, 326 U. 8. 774 
ou ro é Co. ¥V. , . ora nD Pa ~ . 

#3 150 F. 2d 607, at p. 609. { 3 
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purchaser, owner, and subsequent seller of the goods pur- 
ehased, and not to those from whom it has purchased them. 
It is immaterial that those persons are bene by the fact 
that the company purchases from them the goods which it 
subsequently resells. The crucial fact is that all of the services 
upon which it relies are services rendered in connection with 
its own purchase, comeyiy! $038 resale of the goods; and these 
services it renders, not to those from whom the goods are pur- 
chased, but to itself. * * * 

The fact that it purchases from the sellers is doubtless 
beneficial to them and may enable them to dispense with the 
services of a broker on such transactions, but this does not 
mean that it has rendered services to them within any fair 
meaning of that language as used in the statute. * * **** 
[Emphasis added.] 


(9) Finally, in the case of Independent Grocers,*** the buyer inter- 
mediary was a voluntary organization affiliated with buyers who 
were wholesale grocery concerns. With regard to the brokerage fees 
or commissions received by the intermediary on the purchases of its 
affiliated wholesalers, the court said: 


There is abundant authority to the effect that interme- 
diaries acting in behalf or under the control of buyers may 
not receive brokerage payments upon the purchases of suc 
buyers.?** 


Attitude of small-business men.—Congress clearly looked on broker- 
age payments as a loophole which would make a farce of section 2 (a). 
With rn is to the contention that affiliates providing genuine buy- 
ing or selling service ought to qualify for brokerage allowances, it 
was concluded that the dangers of evasion through bogus brokerage 
far outweighed any possible limitation on the profits of integration. 
There is no doubt, certainly, that small-business men recognize the 
necessity for section 2 (ec). Considering the Robinson-Patman Act 
a “Magna Charta” for small business, they are well aware of the 
safety catch which the section 2 (c) provides the law. 

Speaking for the United States Wholesale Grocers Association, for 
example, Col. R. H. Rowe strongly criticized the report’s proposed 
liberalization of section 2 (c): 


The recommendation is the most serious of all. The broker- 
age provision, in my opinion, is the crucial or anchor provi- 
sion of the act. 

If it is changed as proposed, concessions elsewhere banned 
in the act can masquerade with impunity as so-called broker- 
age fees.?*? 


Similarly, Mr. Henry Bison, as spokesman for the National Asso- 
ciation of Retail Grocers said: 


_ The injuries and hardships which preceded writing sec- 
tion 2 (c) into the act lives as a vivid memory in the minds 


of many independent arora, They regard the entire Rob- 
inson-Patman Act, including the brokerage section, as nec- 


2“ 1d.. at pp. 610, 611. 
a Independ aot oe A. D. Co. v. FTC, 203 F. 24 941, 
. at p. ‘ 
** Hearings on Price Discrimination before the Select Committee on Small Business, 
House of Representatives, November 1955, p. 888. 
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essary for the protection of their right to compete on a basis 
of fairness an equity with all classes of competitors regard- 
Goch alow bs kk ts to b ( t f 

uch false broker n uyers (payment for 
services to the fecnvidentendsvahich have not been rendered ) 
was a principal form of price discrimination against inde- 
pendent retailers before section 2 (c) became law. The prac- 
tice of giving payments of this type to large mass buyers was 
precisely the reason why brokerage fees made to buyers were 
prohibited by the act.** 


And Mr. William Quinlan summed up the attitude not only of the 
American Retail Bakers Association, for which he spoke, but of mil- 
lions of other small-business men as well when he said: 


The fictional device of making so-called broker ay- 
ments or allowances to buyers who do not buy through brokers 
was found by Congress to be such a peculiarly apt and wide. 
spread method of destructive price discrimination that it was 
barred absolutely and per se, in order to prevent circumven- 
tion of the other provisions of the act. We hope there will 
be no tampering with that provision. 

ARBA sees in the Robinson-Patman Act a highly desirable 
safeguard against destructive price discriminations. It be- 
lieves that the act helps to protect a business from unfair price 
discrimination, and helps to protect the suppliers of that busi- 
ness from pressure tactics of other buyers who could otherwise 
force unjustified and destructive price advantages. 

Retail bakers favor only a necessary minimum of Gov- 
ernment regulation of business, but they regard the Robinson- 
Patman Act as part of that minimum.” 


The report’s recommendations on sections 2 (d) and 2 (e).—When 
the Senate and House Judiciary Comunittees reported the Robinson 
and Patman bills, they addressed the problem of proportionally un- 
equal services and allowances with identical language: 


Such an allowance becomes unjust when the service is not 
rendered as agreed and paid for, or when, if rendered, the 
payment is grossly in excess of its value, or when in any case 
the customer is deriving from it equal benefit to his own busi- 
ness and is thus enabled to shift to his vendor substantial 
portions of his own advertising cost, while his smaller com- 
petitor, unable to command such allowances, cannot do so.” 


Both reports added with respect to the phrase “proportionally 
equal”: 
The phrase “proportionally equal terms,” * * * is de- 
signed to prevent the limitation of such allowances to single 


customers on the ground that they alone can furnish the serv- 
ices or facilities in the quantity specified. 


Not satisfied with FTC’s rather generous construction of the “pro- 
portionally equal” clauses, the report of the Attorney General’s Com- 
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mittee criticized the courts for failing “to integrate section 2 (d) or 
2 (e) violations with the standards of the price-discrimination pro- 
visions in the act.” ** ‘This is a rather esoteric complaint-in view of | the 
purpose of the law to force unearned brokerage and unequal allow- 
ances and services out from under cover, and into the form contem- 
plated by the other provisions of the law. 

The report also suggested that, although judicial dicta in some court 
cases have intimated the relevance of competitive “injury,” FTC, drag- 
ging its feet, has “almost invariably adjudicated allowances and serv- 
ice Violations without express findings of economic harm.” ** Again, 
this complaint is difficult to rationalize, since FTC can A be 
expected not to prove facts which are extraneous to the language of 
the statutory prohibition, On the other hand, the decisions cited with 
reference to judicial] dicta hinting at an injury requirement, as would 
be expected, are both private suits, where the fact of injury would 
appear a likely basis for litigation, whether or not its proof was re- 
quired to establish a 2 (c) violation. 

The manifest need for the supplementary “service” and “allowance” 
provisions becomes obvious if the meaning of the term “price discrimi- 
nation” is thought through carefully. discrimination in price, it 
will be recalled, exists when (@) different buyers are charged different 
prices for the same value received, or (b) different buyers are charged 
the same price for different values received. In either event, the end 
result is the same variance between buyers, which constitutes the dis- 
crimination. It would make no sense for section 2 (a) to prohibit 
that result when achieved through differences in the money measure 
of the value received, while allowing the same result when achieved 
through differences in the valuable services themselves. 

Congress, when it recognized the need for supplementing section 
2 (a) with provisions forbidding evasion through services, brokerage, 
and allowances, at the same time was aware of the practical necessity 
for making the prohibitions absolute. The reason was transparently 
simple: The fact of these substitutes for price concessions is compara- 
tively easy to detect, whereas the magnitude of discriminations not 
directly translatable into price differences is practically impossible to 
measure. Whatever else section 2 (c), (d), and (e) may be, they 
are inevitable in their original form if section 2 (a) is to stand. 

When the Attorney General’s committee “reinterpreted” this ne- 
cessity, their reasons were more opaque. Quoting the Supreme Court 
as saying that, in implementing antitrust objectives, “the crucial fact 
is the impact of the particular practice on competition, not the label 
that it carries,” ™ the committee appeared to become entangled in its 
own confused logic. The report expressed concern lest antitrust 
enforcement be svece hips by “diverse legal consequences” depending 
entirely upon whether the discrimination masquerades as brokerage, 
allowance, or service, “rather than a naked quotation in price.” »* 
What the committee chose to overlook was that the purpose of attach- 
ing per se illegality to the section 2 (c),; (d), and (e) prohibitions 
was precisely to force unearned commissions out in the open. False 
brokerage qua brokerage is absolutely forbidden. False brokerage 


rh acd of the Attorney General’s National Committee To Study the Antitrust Laws, 
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qua “a naked quotation in price” does not fall into the “masquerade” 
category ; rather it falls into the trap deliberately set for it by the law. 
Discriminatory concessions which cannot disguise themselves as brok- 
erage or “allowances” are thus forced to show their true character, 
and to be measured by the sections of the law dealing with discrimina- 
tion. Taking off the false faces of concealed discriminations was the 
central purpose of section 2 (¢), (d), and (e). By misunderstanding 
the function of these provisions, the report confuses the unmasking 
with the masquerade. The consequent “reinterpretation of the statute 
short of amendment” which the committee felt is feasible without 
further congressional action would in effect be an invitation for all 
discriminations to attend a masked ball. 


OTHER RECOMMENDATIONS OF THE ATTORNEY GENERAL’S COMMITTEE TEND- 
ING TO WEAKEN THE ROBINSON-PATMAN ACT 


General 


“Like grade and quality.”—Perhaps the committee felt it could well 
afford to be generous in its appraisal of the “like grade and quality” 
provision, content in the knowledge that it had sapped the strength 
of section 2 (a) in its other interpretations. The majority accepted a 
relatively straightforward assumption that grade and quality dif- 
ferentials must rest on physical differences, not merely on variations 
in the degree of consumer acceptance. 

A few, however, preferred to differentiate psychic “grade” from 
physical “quality” to recognize the heavy advertising and sales-promo- 
tion costs whack are typical of many industries.. This notion, of 
course, begs the question of why a seller would put out two products 
identical in every respect except price and advertised brand name. 
Logically, there eed be an argument for Bos ge the overhead” 
of heavy promotional costs over the greater volume, assuming that the 
branded article differed from the unbranded article only in its identi- 
fication by the consumer. There would be no added cost of advertising 
the unbranded article except, of course, the “cost” to the seller implicit 
in the lower overal] unit price necessary to reach the mass market. 

The interpretation of the minority which would permit discrimina- 
tions based on advertising costs is essentially an argument for com- 
pounding the legal monopoly of the brand name with an additional 
economic monopoly permitting the seller to “charge what the traflic 
will bear.” The p Bh ce of allowing sellers, to exercise a power of 
stratifying customers for the purpose of charging the maximum which 
can be extracted from each group has long been a prime reason for 
public control in regulated industries, and should not require further 
elaboration here. Surely the burden of proof is on anyone who urges 
the right of a seller to “charge what the traffic will bear.” 

Moreover, even though the majority of the committee rejected the 
minority interpretation, their opinion that consumer preferences 
should be recognized under the “injury” clause would merely transfer 
the nugatory effect to another section of the law. Thus the majority 
held the opinion that when price differentials— 


as between branded and unbranded forms of a physically 
identical product reflect no more than the spread between the 
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prices the public will pay for one as against the other, no 
“injury” to competition should reasonably be found.?* 


. On the contrary, it might be said that when a buyer pays a price 
premium for a branded article, he is paying the seller in fact for 
manufacturing and selling an illusion. Whatever the merits of al- 
lewing sellers to produce illusory qualities to <istinguish their own 

roducts from those of other sellers, it is difficult. to defend the privi- 
ege of a seller to charge differential prices for his own product de- 
pending upon whether or not he wraps it in the illusion he has 
created. 

Competitive “injury.” , Noting that the Moss decision *" interpreted 
section 2 (b) as a device “shifting the burden of proof on anyone who 
sets two prices,” a doctrine reiterated in the Standard Brands deci- 
sion,** the committee preferred to endorse subsequent decisions reced- 
ing fromthat position. More to their liking was.the Supreme Court’s 
Standard (Ind.) opinion, a preview of the Automatic Canteen deci- 
sion *® which subsequently declined to interpret section 2 (b) “as a 
statutory shortcut to facilitate the plaintiff’s showing of affirmative 
violations.” * 

Moreover, as has been pointed out earlier in this report, the com- 
mittee approved FTC’s General Foods opinion, which interpreted the 
section 2 (b) provision as merely precautionary for “making it clear 
that ordinary rules of evidence were to apply in Robinson-Patman 
proceedings,” **" 

By an interesting coincidence, that FTC decision, in which Chairman 
Howrey had concurred (prior, of course, to his appointment to the 
Attorney General’s committee), had favorably cited several critics of 
the Moss-Standard Brands “presumptive injury” doctrine. Thus, in 
that undistinguished opinion which has won few plaudits outside of 
the Attorney's General’s committee, the Commission had said: 


The view apparently taken by this. court [Second Circuit 
in the Standard Brands decision] has been criticized by 
writers on the subject. See Op nheim, “Should the Robin- 
son-Patman Act be amended,” Robinson. Patean Act, Sym- 
posium, New York State Bar Association, 1948 CCH edi- 
tion, pp. 141, 152 (1948) ; McCollester, “Suggestions as to 
Certain Amendments,” Robinson-Patman Act Symposium, 
supra, Pp- 133, 186 (1948); Austern, “Required Competi- 
tive Injury and Permitting Meeting of Competition,” Rob- 
inson-Patman Act Symposium, New York State Bar Asso- 
ciation, 1947, CCH edition, pp. 63, 70 (1947) 2” 


Fortuitously. these “writers on the subject” were also appointed to 
the Attorney General’s committee, of which “all but a few members 
believe that the Federal Trade Commission’s General Foods decision 
reflects a sound and accurate reading of the act.” * 





*Id.. at p. 159. 

28 Samuel H. Moss, Inc. v. PTC, 148 F.°2d, 378 at 3879 (2d Cir. 1945). 

«8 FTO vy. Standard Brands, Inc., 189 F. 2d 510 at 515 (2d Cir. 1951). 

© Automatic Canteen. v, FTC, 346 U.S. 61_ (1953). 

a of the Attorney General's National Committee To Study the Antitrust Laws, 


” a Gener Foods Co. FTC Docket No. 5675 (April 27, 1954). cited in Report of the 
Attorney General's National Committee To Study the Antitrust Laws, p. 162 
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Not content with the “formal demise of the ‘presumptive injury’ ” 
rule, however, which affected substance as well as p ure, the com- 
mittee went further. The provisions which were retained from the 
original Clayton Act, forbidding discriminations resulting in sub- 
stantial lessening of competition or tendency to monopoly, were inter- 
reted by the committee to be consonant with Sherman Act policy. 
e Robinson-Patman extension to discriminations which rie A 
destroy, or prevent competition with” competitors, however, by which 
Congress had hoped to remedy the impotence of the original Clayton 
Act, was subjected to a “realistic interpretation” by the committee. 
The “realism” injected into the provision by the committee amounted 
in effect to a reinterpretation of the amended law to mean what the 
law had said before its amendment. 

One of those who have already attempted to analyze the report is 
Dean Edward H. Levi, to whom Professor Oppenheim referred in 
his testimony ** as one of the only two men he knew of who favor 
repeal of the Robinson-Patman Act as irreconcilable with the Sher- 
man Act. And in his recent interpretation of the “Distribution” 
chapter in an A. B. A. symposium, indeed, Dean Levi has done little 
to dispel that characterization. Even he, however, was led to say of 
the committee’s orientation of the injury clause: 


The committee recommends “that analysis of the statutory 
‘injury’ center or the vigor of competition in the market 
rather than hardship to individual businessmen,” It urges 
that interpretation of competitive injury terminology con- 
form with overall antitrust policy. Jt maght be thought that 
the committee somewhat slights the phrase “injure, destroy, 
or prevent competition with any person” which is added to 
the substantial lessening of competition or tendency to create 
a monopoly. In any event recent Commission decisions in 
the automotive replacement parts industry do not suggest a 
shift in the analysis of injury to competition or an approxi- 
mation to antitrust policy. Nor do they carry out the full 
implications of the suggestion that there has been a with- 
drawal from the Moss doctrine. * * **® [Emphasis added. ] 


This recommendation of the committee that analysis of the injury 
clause “center on the vigor of competition in the market rather than 
hardship to individual businessmen,” ** is particularly interesting in 
light of | its definitions of competition and the market expressed else- 
where in the report. In terms of “effective competition” which the 
committee endorsed, the market is defined as “an economic relation- 
ship among sellers and buyers, whose boundaries are not necessarily 
defined by geographical area alone, nor by conventional product 
classifications.” 7 

Rather, according to the report, the market is delineated by the 
pressure of “substitute” products, with the specter of potential en- 
trants hovering about the fringes. And “effective competition” itself, 
not greatly matured since its B. A. C. expression as a “ceaseless striv- 


2 Hearings on Price Discrimination before the Select Committee on Small Business, 
House of — = eer November 1955, pp. 197, 236. 

5 Dean Edward H. Levi,  hectdgenye, Peg hicago Law School; Antitrust Policy in Dis- 
tribution; A. B. A. Symposium on Report of the Attorney General’s Committee, 


August 1955, y 96. 

Report of the Attorney General’s National Committee To Study the Antitrust Laws, 
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ing among competitors, all endeavoring to expand their share of the 
market,” is still a caricature of competition as an economic regulator. 
Within its fuzzy confines monopoly and competition walk hand in 
hand, with the “effectiveness” of competition hinging on a level of 
profits which is not “unduly” high. But on the other hand, “ex- 
tremely” high profits “over considerable periods of time” cannot, 
according to the theory, be considered “unduly” high without ponder- 
ing such imponderables as “progressiveness” and a number of other 
equally amorphous standards. Measuring competitiveness by the 
standards of “effective” competition, indeed is like measuring dis- 
tances with an elastic tape measure. The “standard” is merely 
stretched to fit. Recognition of this is implicit in the caveat of “a 
few” members of the committee that : “There are no objective criteria 
of workable competition, and such criteria as are professed are at best 
intuitively reasonable modifications of the rigorous and abstract cri- 
teria of perfect competition.” ** 

So it would seem that in the committee’s market without limits, and 
competition without individual competitors, there is little threat of 
competitive injury. 

The cost defense—Any economic good is a “bundle of services.” 
In our modern prepackaged world, we pay differential prices so fre- 
quently for different packages of services that we are hardly conscious 
of the extent to which we do so. It is more often true than not that 
the features distinguishing one good from another are not physical 
characteristics at all, but are different groups of services which have 
combined to bring the good to the consumer. The man who runs out 
of cigarettes at — it pays perhaps 5 cents a pack more at an all- 
night grocery store; the Luckies are the same that he smokes by day; 
the extra nickel is for the privilege of late-at-night service. A tour- 
ist pays 10 cents for three 3-cent stamps in a drugstore vending 
machine rather than paying 9 cents at the post office several blocks 
out of the way. The extra cent buys no additional stamp value, but 
is the cost of convenience. 

Because of the intangibles packaged with most goods the difficulty 
of distinguishing between products adds to the problem of putting 
a finger on price discrimination, even in situations where its existence 
causes considerable damage to competition. Discrimination, it is 
evident, means charging one buyer a higher price than that charged 
another buyer for the same “package”; or what amounts to the same 
thing, charging two buyers the same price for substantially different 
packages of service. 

Because the law recognizes that buyers of the same physical prod- 
uct may in fact receive vastly different services along with that prod- 
uct, it makes allowance for price “differentials which make only due 
allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods of quantities in which such com- 
modities are to such purchasers sold or delivered.” 

The Attorney General’s committee pointed out that the cost proviso 
may serve to balance the desired protection to small buyers with pro- 
tection to the consumer. This in itself, however, would not be suffi- 
cient economic justification for the proviso, for it would hold only on 
the assumption—in practice, not generally borne out—that cost savings 
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at this level were passed on to consumers. More to the point, the law 
rey uses differences in cost as the expedient measure of differences 
in t erga services actually provided; and makes the one 
reasonable qualification that the seller cannot “pass on” to the buyer 
any more than he himself saves by selling to that buyer rather than 
to some other purchaser. 

Testimony on Robinson-Patman cost.—One of the committee’s wit- 
nesses was Prof. H. F. Taggart, who seryed as chairman of the Advis- 
ory Committee on Cost Justification which made its report to the 
Federal Trade Commission in February 1956. In that report of some 
25 mimeographed pages, on which the FTC appears to have taken no 
formal action, the cost committee urged that FTC endorse some 11 
“general principles of proof” which it submitted. One of these “prin- 
ciples,” in its entirety, stated: “Areas of cost demonstrably not per- 
tinent to the issues should be excluded from consideration for cost 
justification purposes.” *® Another “principle,” again quoted intact, 
was that “The preparation of unnecessarily exhaustive, time consum- 
ing and expensive cost surveys should be avoided.” *” These excerpts 
The cost committee’s report, was 24% years in the making, from Pro- 
fessor Taggert’s appointment in August 1953 until the completion of 
the report in February 1956. 

- At the time of his appointment to the cost committee, Professor 
Taggart was consulting with defendants in connection with Robinson- 
Patman cost defenses in two cases then pending before the Commission, 
involving Thompson Products Co. { ocket No. 5872) and Crown- 
Zellerbach Co. (docket No. 5421). Professor Taggart testified that 
Mr. Howrey, who was at the time Chairman of the Commission, had 
heard him testify in the Crown-Zellerbach case and was, through the 
testimony, acquainted with his views on Robinson-Patman cost ac- 
counting.” Moreover, he admitted that Mr. Howrey was fully aware 
of his connection with the Thompson Products case when they dis- 
cussed his appointment to the cost committee.?” 

Another cost case pending before the FTC at the time of Professor 

Taggart’s appointment involved Sylvania Electric Products, Inc. 

Docket No. 5728.) This case, for which Mr. Howrey wrote the 

mmission’s opinion, was dismissed September 23, 1954. Professor 

Taggart was questioned about the similarity of the so-called average 
cost. theory, which was the basis for dismissal in the Sylvania case, 
and the theory advanced in the Thompson Products case, in which he 
was a cost consultant : 


Mr. MacIntyre, In the Thompson Products case, docket 
5872, you peers a cost defense for Thompson in that case? 

Professor Taacart. No, sir. 

Mr. MacIntyre. The theory of cost defense. 

Professor Tacaart. No, sir; I did not, 

Mr. MacIntyre. Didn’t you make suggestions to them as 
to the type of cost defense that could be made? 

Professor Taccarr. I have consulted with them in connec- 
tion with their cost defense, yes, sir; and I have made sug- 
gestions. 


9 Advisory Committee on Cost Justification ; report to the FTC, February 1956 (mimeo.), 
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1 Hearings on Price Discrimination before the Select Committee on Small Business, 
of Representatives, November 1955, at pp. 286-287. 





ey 
ee 
BY 
25 
Bs 
Be 


f 
272 Td., at p. 289. 















PRICE DISCRIMINATION, ETC. 


Mr. MacInvyne. ‘Atid did ‘you in that connection suggest 
to the Thompson Products Co, that it could make out a cost 
defense by utilizing what has now come to be known as an 
average cost theory? 

_ Professor Tageartr.. Yes; I think perhaps that is a fair. 
statement. x 

Mr. MacIntyre. What difference is there in the theory 
that you advised Thompson Products to use in that case from 
the theory Mr. Howrey used in the Sylvania case as the basis 
for his dismissal of the Sylvania case? If you can identify 
any, please state it for the record. 

-rofessor Taacart. Well, each case, of course, is different 
from every other case in many respects, 

Mr. MacInryre. I am talking about the theory of cost 
accounting now. Do you recognize any difference in the 
theory of cost accounting on this average-cost theory that you 
have been talking about as used in one case from the theory 
Mr. Howrey used in the Sylvania case ? 

Professor Taccarr. I would not think there were important 
differences ! no.*** 


Another of the witnesses before the Small Business Committee was 
an expert on Robinson-Patman, cost accounting, Mr. William J. War- 
mack. Although eminently qualified by his professional background, 
Mr. Warmack had made it known to Mr. Howrey and Professor Tag- 
gart that he doubted the propriety of his serving on the Cost Advisory 
Committee, at a time when he was consulting on cost, cases pending 
before the Commission. Whatever the reasons, he was not invited to 
participate. At the same time, Professor Taggart expressed no such 
qualms about his own participation under cathe circumstances. 

Mr. Warmack’s expertise rested on 19 years in Robinson-Patman 
cost-accounting work, including 10 years on the staff of the Federal 
Trade Commission as principal cost witness and cost adviser in impor- 
tant Robinson-Patman cost cases, followed by 9 years in private prac- 
tice advising defendants in Robinson-Patman cost cases. 

Questioned specifically about the average-cost defense in the Amer- 
ican Can Co, cases, Mr. \ Yarmack stated that he had been the witness 
in the treble-damage suits brought against American Can Co. by 
Russellville Canning Co. and Bruce’s Juices, and that Professor Tag- 
gart had been American Can’s witness in the Russellville case. 

With reference to these cases, in a symposium on antitrust law 
in 1955, Professor Taggart had read a paper on the problems of cost 
justification, which contained the statement : 


While it is perhaps hyperbole to call a Robinson-Patman 
cost-accounting system a miracle—and hence to imply impos- 
sibility—a miracle it remains for practical purposes. Amer- 
ican Can Co, demonstrated that day-to-day records could be 
kept which were intended to disclose the propriety of the 
company’s discount schedules.?"* 


23 Td., at p. 288. 
2“ Id., at p. 896. 
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Commenting on that statement, Mr. Warmack said: 


Tn the first place, Robinson-Patman costing is not a mir- 
acle. There is nothing mysterious about it. It is just plain 
commonsense costing.” 


Further, he stated that to the best of his memory, Professor Tag- 
gart.as witness for American Can in the Russellville case had testified 
that the can company’s cost information was satisfactory and the pro- 
cedure employed was a well-conceived, carefully operated, and well- 
organized system of costing. Mr. Warmack stated to the Small Busi- 
ness Committee that as witness for Russellville and Bruce, he had 
testified to his belief that the costing was defective, and had given his 
reasons. Referring to the tons of statistics American Can was said to 
have compiled over a number of years, he stated that because of the vast 
amounts of grouping and averaging, in his opinion the material 
amounted to little more than “a conglomerated mass of statistical data 
that would not prove or aierore anything having to do with Robin- 
son-Patman costing, particularly in these two cases.” *** 

In the statement which he placed in the record with regard to Amer- 
ican Can Co.’s cost defense in the Russellville and Bruce cases, Mr. 
Warmack described the broad averaging which he considered the chief 
fault in the defense. Under the discount plan which was set up in 
1937, two customers received a 5-percent discount on annual purchases 
of $7 million or more; 26 received 1 to 4 percent on purchases from 
$500,000 to $5 million; and the remaining 2,600-odd customers re- 
ceived no discount at all on annual purchases of less than $500,000, 
although the actual amounts ranged from the infinitesimal to those 
just under $500,000. Moreover, among the 28 customers who were 
granted discounts, American Can had made no attempt to break down 
the 1- to 4-percent group, but merely offered an overall average for 
that group and for the 5-percent group. 

According to Mr. Warmack’s statement: 


In the trials before the courts, much ado was made about 
the gathering of cost data over a period of 4 years. The fact 
of the matter is, however, that the company made no proper 
cost testing to determine the soundness or unsoundness of its 
pricing plan. The effort was expended in trying to prove 
cost differentials that apparently did not in fact exist.?” 


Thus, Russellville purchased over $100,000 annually, and Bruce’s 
Juices purchased over $200,000, but received no discounts. Compared 
with these purchasers, half of the no-discount customers bought about 
$5,000 annually, and the overall average for the nodiscount group 
was aha t ON, In prepared statement, Mr. Warmack commented : 
mented : 


Our experience is that there is usually little of any differ- 
ence in cost per unit of sale where sales volumes to individual 
customers reach or exceed one or two hundred thousand dol- 
lars per annum. And while American Can, in its cost en- 
deavor, never went to anything even approaching the limited 
requirements and refinements necessary in proper Robinson- 


25 Td., at p. 897. 
2 Td. 
27 Td., at p. 898. 











PRICE DISCRIMINATION, ETC. 


Patman costing, an appraisal of its data points up the 
fact that there is not much cost difference per unit of sale in 
serving its volume customers. 

However, it was only among the large volume customers 
where unit cost differences are extremely narrow that the 
company allowed discounts. The result was a marked price 
advantage to the very large volume canners where their 
competition was strongest." 


Speaking of the regrettable fact that the Supreme Court was never 
given the opportunity to pass on the cost-accounting problem in that 
case, Mr. Warmack said: 


If I may make one comment. I do not think this is generally 
known, but after the Russellville matter was remanded, or 
at least in part remanded, to the district court in Arkansas, 
the American Can Co. after winning its case in the eighth 
circuit, promptly settled with the Russellville Canning and 
paid it $150,000. And that is what kept the case out of the 
Supreme Court.?” 


Criticism of the report’s cost analysis—On the procedural size, 
there can, of course, be no quarrel with the recommendation of the 
report of the Attorney General’s committee that sound and uniform 
accounting sbgetvn be adopted as the basis for a cost defense. The 
picture in this respect is by no means as black as the committee has 
painted it, however, with regard to the hazards besetting a business- 
man who attempts to justify cost-based price differentials. Generally 
speaking, it would appear that a sizable share of the trouble lies in 
the ex post facto nature of the defense in many cases. Now 20 years 
since Robinson-Patman first served warning on sellers that they 
were not to make concessions to certain favored buyers except on the 
basis and to the extent of demonstrable cost savings, sellers have had 
ample time to mend their cost-accounting fences. In many instances, 
it appears that sellers have chosen to take their chances with litiga- 
tion. Rather than first determining the saving as the law contem- 
plates, and then peeing it on to their purchasers, sellers apparently 
grant differentials because their intuition tells them certain purchases 
are cost-saving. Then if they face litigation, they must rely on their 
accountants to trace our sufficient savings to justify the concessions. 
The law can hardly be blamed for the fact that businessmen frequently 
persist in rationalizing the discrimination after it is challenged rather 
than eng rrr the cost saving before the discriminatory price is 
granted. 

Testifying to this conclusion, Mr. William Warmack stated that 
for most interstate sellers, the annual expense for adequate Robinson- 
Patman pricing purposes should seldom amount to more than the sal- 
ary of a good clerk. He cited an earlier statement of his which had 
been printed in the Congressional Record of July 27, 1954: 


It is true that in a few isolated instances the expense of 
developing cost information has been excessively high. 
The fact. is, however, that. those who paid the fabulous 
amounts to have their costs developed have nobody to blame 
but themselves. Probably, hoping that lightning would 





78 1d., at p. 898. 


29 1d., at p. 899. 
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never strike them, they took the law lightly, disregarded it 
altogether, or, at. least, never went to the trouble of deter- 
mining with reasonable certainty that their prices were or 
were not cost justified. * * * 

So after having their prices attacked, they rushed out and 
engaged high-priced talent to try to work up quickly a cost 
defense of prices that had not been based on proper cost in- 
formation in the first place. Many accountants at high rates 
would be engaged on the job over long periods of time com- 
piling statistical cost and sales data, which could well have 
been compiled previously, for the most part, by the com- 

any’s own personnel at relatively little extra expense. 
herein lies the reason for the erroneous contention that all 
Robinson-Patmon cost surveys are too expensive.” 


As for the interest of the consumer, one would be more inclined 
toward sympathy for those large buyers who are allegedly deprived 
of the right to, bargain shrewdly and altruistically for their customers’ 
benefit, if in fact the fruits of such bargaining were more certain to 
reach consumers than appears to be the case. Certainly, there has been 
no avalanche of evidence bearing out the contention that discrimina- 
tory price concessions are thus shared. But in any event, the defenders 
of price discrimination have not answered the real question, which is, 
why some consumers should be entitled to discriminatory and unearned 
price advantages over other consumers. 

There. is, moreover, much concern expressed in the report for the 
“more efficient buyers” who may be denied the benefits of deserved 
cost savings by firms which overcautiously charge uniform prices 
rather than pursue “an often illusory defense.” Without. inquiring 
into the special talent implied by the quaint phrase “more efficient 
buyers,” * it may be noted that the committee did not explore the alter- 
native possibility that the cost savings themselves might often be 
illustory. The appropriate cost would not, of course, be marginal 
cost, which includes the spreading of “joint” and overhead cost over 
a larger volume of sales; for the magnitude of such costs would be 
controlled arbitrarily by the order in which various purchases were 
considered. 

Moreover, the House report on the Patman bill, as presented by 
Mr. Utterback, had said: 


But. such differentials whether they arise in operating or 
overhead cost must, as is plainly stated in the phrase quoted 
above, be those resulting from the differing methods or quan- 
ties in which such commodities are to such purchasers sold 
or delivered. 





80 Td., at p. 893. 

i The schizoid nature of the “efficient buyer” which generally crops up is well illus- 
trated by the following non-sequitur which a red in testimony: 

“Many have the idea that fair competition requires all sellers to have the same 
price to all buyers: and they would actually discriminate against the buyer who by 
virtue of the economic character of his operations in the distribution of goods in fact 
earns a lower price.” (Price discrimination hearings; p. gh. peapneet added. | 

Clearly, the “economic character of his operations in the distribution of goods” earns 
this buyer for resale lower distribution costes in his own sales. market, but hardly can 
be offered as a reason for his deriving a subsidy from. his supplier in form of lower 
purchase prices. On the other hand, if his manner of purc ng, not distributing, is 
such that it lowers the selling costs of his supplier, then, of course, he is entitled to a 
lower price, and the Robinson-Patman Act so states. If there is some other efficiency 
of buyers which can be rewarded only by lower ces from their suppliers than other 
similarly situated buyers deserve, it remains a well-guarded secret. 
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This, in its plain meaning, permits differences in overhead 
where they can actually be shown as between the customers or 
classes of customers concerned, but it precludes ditlerentials 
based on the computation of overhead to particular customers, 
or the exemption of others from it, where such overhead 
represents facilities or activities inseparable from the seller’s 
business as a whole and not distribution to the business or 
particular customers or of the particular customers concerned 
in the discrimination. 


The cost differentials which the law permits the seller to pass on 
are presumably related directly to the particular purchase and 
should be discernible by an ordinarily good accountant, without re- 
quiring the services of a necromancer. 

The committee stated with evident distaste that— 


Section 2 (a) supposes a quite distinct conception of “costs” 
that is not a determinant of price at all.*° 


As the committee conceded grudgingly and with qualifications, 
economic theory generally does not consider costs to be a direct de- 
terminant of price. Without arguing the shortcomings of traditional 
theory in predicting the determinacy of particular quoted prices, 
there is nevertheless no theoretical basis for suggesting that the market 
dloes not determine price in the final analysis, including seller-quoted 
price. A price quotation necessarily reflects a seller’s best guess as to 
the market demand at his preferred volume (this preference, of 
course, resting on his known and estimated costs). Although the care- 
fully hedged remarks of the report make some slight obeisance to 
theory, the implication is unmistakable that the committee felt that 


cost should be of direct and immediate relevance. This ecko 


tion, of course, is part and parcel of the general double-think ap- 
proach to price, for a cost-plus explanation of price obviates the 
necessity for resort to the economic concept of the market which is 
alien to the “theory” of effective competition. Obviously, the supply- 
demand function of the market is an embarrassing element in a 
theory which defines price as the “actual, laid-down cost—inclusive 
of freight—paid by the buyer.” 

The cost-plus explanation of price which the committee appears to 
favor is hardly a theory of price determination. It might be noted 
that in Government contract negotiations, cost-plus is price by defi- 
nition; but in general the method is used in connection with Govern- 
ment purchase of an item which has no market counterpart, and hence 
no market price. This is in no sense the same as the so-called “stand- 
ard mark-up” which permits the seller to set a margin to cover the 
various services he provides with his goods; and then allows the 
market to determine fis volume at that price 

In the long run sense of course, cost is theoretically related to price. 
ultimately full costs must be covered, or the firm or industry expires. 
In the current determination of prices, past or sunk costs are irrele- 
vant, however; and future costs are relevant only with a negative 
force. If the new economics of effective competition chooses to reject 


* H. Rept. No. 2287 eh on the bill which became the Robinson-Patman Act, 74th 
Cong, 2d sess., Mareh 1936, p. 1 


.? eport of the Attorney General’s National Committee To Study the Antitrust Laws, 
p. 173. : 
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customary price theory, it has thus far proposed no alternative expla- 
nation of price determination. The committee has attempted to fabri- 
cate an exceedingly odd definition of price—a nebulous and flexible 
concept which refers to the amount paid by the buyer, quoted but not 
necessarily received by the seller, mt arrived at without the interven- 
tion of the market mechanism. Until these critics can do more than 
merely denounce as inadequate the accepted theories which happen to 
confound the economics they propose, the usual explanation of price 
as a market-determined phenomenon can be supposed to suffice. 

The “Quantity Limits” proviso.—Another aspect related to the cost 
question is the limitation on quantity discount, over which the com- 
mittee majority raised somewhat of a teapot tempest. Momentarily 
forgetting the “economic indicia” by which it would have all antitrust 
law interpreted, the committee complained that this provision “com- 
plicates the act with novel and perplexing criteria.” The “per- 
plexity” arising from the criteria of “fewness” of buyers and “un- 
justly discriminatory” quantity discount led the committee to “de- 
plore” the impediment this provision placed on efficiency. Moreover, 
the report suggested that the proviso is unnecessary anyway, since the 
rigor of the cost defense, which becomes progressively more difficult 
to establish for very large quantities, would itself suffice to check un- 
desirable concessions on account of quantity. 

The truth of the matter is that the “quantity limits” proviso merely 
placed a ceiling, discretionary with FTC, on the size of the differential 
which which might be cost justified. Innocent of the subversive 
character the report attributes to it, this clause emphasized the prin- 
ciple underlying the entire act; that discriminations having the pre- 
scribed effect are undesirable: however accomplished. This means 
that if a point is reached where a choice must be made between sub- 
stantially lessening competition and rewarding efficiency, then beyond 
that point additional efficiency will have to forego any extra prizes. 
As an unidentified dissenting committee member aptly phrased it, the 
provision creates no inconsistency with broader antitrust aims “since 
it may be invoked only when monopoly threatens, and antitrust has 
always recognized that monopoly should be prevented whether efficient 
yas and whether or not attained by practices in themselves law- 

9? 284 

The emphasis of the clause on the fewness of buyers makes it clear 
that the cost defense—which is itself a privileged exemption from the 
general ban on discrimination—should not be permitted to excuse price 
concessions which enhance the monopoly position. In the colorful 
language of the Senate Judiciary Committee which reported the 
provision in 1936: 
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This proviso is added by recommendation of your com- 
mittee. It is designed to enable, when necessary, the deter- 
mination of quantity limits as to various commodities, beyond 
which quantity price differentials shall not be permitted 
even though supported by differences in cost. It rests upon 
the principle that wherever an admitted economy is of a char- 
acter that is possible only to a very few units of overshadow- 
ing size in a particular trade or industry, it may become in 
their hands nonetheless the food upon which monopoly feeds, 


®41d., at p. 177. 
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a proboscis through which it saps the lifeblood of its compet- 
itors; and that in forbidding its use and foregoing its bene- 
fits the public is but paying a willing price for its freedom 
from monopoly control. A similar limitation has been ap- 
plied without challenge for nearly half a century in the fiel 
of transportation, in refusing to extend freight rate differen- 
tials beyond the carlot quantity.?* 


Prof. Louis B. Schwartz suggested in his dissent and in his appear- 
ance before the Small Business Committee, that in the absence of 
actual experience the majority of the Attorney General’s committee 
appeared to be “in unseemly haste in condemning a law that small- 
business men regard as an important protection against price discrim- 
ination.” **° 

More remarkable is the fact that, contrary to the avowed hands-off 
policy with respect to interpretations pending adjudication, the com- 
mittee was so outspoken in its condemnation of a practice still await- 
ing judicial pronouncement. 

tis difficult to fathom the concern of the committee over the possi- 
bility of injury to large buyers through a clause which has shown no 
indication of being exercised to the wholesale detriment of large pur- 
chasers. In all the 20 years since its enactment, the one and only 
time it was invoked by FTC was in a rubber tire and tube case against 
B. F. Goodrich Co, and a number of other rubber companies, which 
was still awaiting review at the time the report was written.?*" 

One of the dissenting members, as a matter of fact, expressed his 
opinion that the points which perplexed the majority would in all like- 
lihood be adequately met by the court in reaching a decision in that 
pending case.*** 

A circumstance equally noteworthy as the committee’s affirmative 
position on a substantive matter still awaiting adjudication was the 
ambivalent role played by Chairman Howrey in that matter. 

The quantity fimit case was pending review at the time of Mr. 
Howrey’s appointment as Chairman of FTC, and shortly afterward a 
decision adverse to FTC was handed down. Mr. Howrey testified— 


* * * the gossip that came to me is that the man in charge of 
the case felt that the quantity-limit thing would die a natural 
death now that I had become Chairman, because I had repre- 
sented one of the plaintiffs before I became Chairman.** 


Consequently, although disqualified from formal participation in the 
case, he found it expedient, in order to protect himself “from rumor 
and gossip,” to go informally to the Solicitor General to urge that the 
case be appealed to the Supreme Court. Any rumors engendered by 
his official incapacity must have been mild in comparison to those that 





#6 'S. Rept. 1502, January 16, 19386, reporting on the bill which became the Robinson- 
Patman Act, 74th Cong., 2d sess., March 1936, p. 6. 

=¢ Report on the Attorney General’s National Committee To Study the Antitrust Laws, 
B 177. See also hearings on Price Discrimination before the Select Committee on Small 

usiness, House of Representatives, November 1955, pp. 83-84. 

7 208 IF. 2d 829. 

— of the Attorney General’s National Committee To Study the Antitrust Laws, 
p. 4 

8° Record of hearings on Price Discrimination before the Select Committee on Small 
Business, House of Representatives, November 1955, p. 307. See also the hearings before 


Subcommittee No. 1 of the House Small Business Committee, pt. I, Federal Trade Com- 
mission, July 1955. 
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followed. the private tete-a-tete with the Solicitor General, for the 
Justice Department subsequently declined to request certiorari. _How- 
ever, on this point the then Acting Solicitor General has stated: 


Here there was no basis for implying that Mr. Howrey 
had in any way influenced or sought to influence the Solicitor 
General against taking the case to the Supreme Court.*” 


Whatever motives he may have had for doing informally what he 
was not. permitted to do formally, this was‘certainly an unusual way 
of protecting himself from’ rumor and gossip. 

The “Changing Conditions” exemption.—Under ‘section 2 (a) 
emergency relief is granted in a clausé permitting “price changes 
from time to time where in response to changing conditions affecting 
the market for or the marketability of the goods concerned, such ‘as 
but not limited to actual or imminent deterioration of perishable 
goods, obsolescence of seasonable goods, distress sales under court 
process, or sales in good faith in discontinuance of business in the 
goods concerned.” Nowhere in this enumeration of causes which Con- 
gress deemed appropriate for invoking the proviso is there any indi- 
cation that it was intended as blanket authorization for discrimina- 
tion in response to all changes in market conditions. 

The committee’s interpretation of the relevant condition to mean “a 
spontaneous shift in market conditions beyond the seller’s control” *** 
has no apparent basis in this particular legal phraseology or elsewhere 
in respectable antitrust literature. ‘Such a broad interpretation would 
in effect counteract any proscription of price discrimination which the 
law provides; for the normal competitive market situation is a fluid 
state, beyond the seller’s (and also the buyer’s) control. It is pre- 
cisely the lack of individual control which makes the market normally 
competitive—why then make the usual situation a special occasion for 
countenancing general discriminatory practices? It should be recog- 
nized that this is not a question of price flexibility versus price rigidity. 
On the contrary, a seller is free as always to change his general price 
schedule at will and in response to changing conditions. But the law 
grants no license, nor is there any cause for this escape clause to be so 
interpreted, for the seller to differentiate among his customers simply 
with the excuse that he has no control over the market. The com- 
mittee’s suggested interpretation, if taken seriously, would negate the 
general purpose of the laws designed to promote competition. 

Despite its conclusion that legislative change is not warranted in 
the absence of adjudication, the committee casually suggested a re- 
statement—should the need for clarification ever arise—exempting 
“discriminations in price made in good faith because of changes, 
actual or imminent, in the market or marketability of the goods con- 
cerned”.”*? Coupled with the committee’s conditions of “good faith” — 
which cover the activities of any businessman who does not grow 
horns and breathe brimstone—this “¢larification” would simply ex- 
empt all discriminations from the law-on the basis that markets are 
constantly changing and can reasonably be expected to change. Mani- 
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= Record of hearings on Price Discrimination before the Select Committee on Small 
Business, House of Representatives, November 1956, at p. 305.. (See letter from Mr. 
Robert L. Stern to Hon. Wright Patman Papterenes 15,1 3) : 
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festly this was not the design of the Robinson-Patman Act, nor of 
any of the other antitrust laws. 


RECOMMENDATIONS RESPECTING SECTION 2 (F) 


The Automatic Canteen decision 


Whatever may have been the purpose of the Supreme Court in its 
Automatic Canteen *** decision, the practical result of its decision has 
been that FTC has virtually discarded the provision from its kit, of 
enforcement tools, In a nutshell, the majority opinion in that case 
held that the word “knowingly” ** in section 2 (f) placed on FTC the 
burden of introducing evidence to show that the defendant “knew” he 
had induced a price that was not cost-justified. 

Thus in its conclusion that it is a corollary of section 2 (f) that “a 
buyer is not precluded from inducing a lower price based on cost dif- 
ferences that would provide the seller with a defense,” the Court fur- 
ther concluded that FTC, to make a prima facie case of price discrimi- 
nation against a buyer would have to show not only that the buyer had 
induced a discriminatory price as affirmatively prohibited by the stat- 
ute, but also that the buyer had “known” that the price he induced 
could not be excused under the various defense clauses. 

The Court said: 


* * * we are not dealing simply with a “discrimination in 


price”; the discrimination in price in section 2 (f) must be 
one “which is prohibited by this section.” 
And moreover, the Court said: 


We, therefore, conclude that a buyer is not liable under 
section 2 (f) if the lower prices he induces are either within 
or of the seller’s defenses such as the cost justification or not 
known by him not to be within one of those defenses.*** [Em- 
phasis added. | 


In substance this meant that FTC must show not merely that the 
buyer “knowingly” indticed a discriminatory price, but in addition 
allowable defenses were available to it. 

This put FTC in the novel position of being required to refute the 
defendants’ cost defense before the defense was offered. The Court 
rationalized this curious inversion by saying: 

It would not give fair effect to section 2 (b) to say that the 
burden of coming forward with evidence as to costs and the 
buyer’s knowledge thereof shifts to the buyer as soon as it is 
shown that the buyer knew the prices differed. Certainly the 
Commission with its broad power of investigation and sub- 
pena, prior to the filing of a complaint, is on a better footing 
to obtain this information than the buyer.** 


The scathing dissent written by Mr. Justice Douglas, with Mr. 
Justice Black and Mr. Justice Reed concurring, took a dim view of 
what they considered to be the majority’s distortion of the statutory 





3 346 U. S. 61 (1953). (Automatic Canteen Company of America vy. F. T-C3 ‘ 

* Section 2 (f) states: “that it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, knowingly to induce or receive a discrimination in price 
which is haar ay by this section. 

*6 346 U. 8. 61, at p. 74. 

Id, at p. 79. 
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intent. cain the language of section 2 (b) which placed the burden 
of rebutting the prima facie case “upon the person sharged with a vio- 
lation of this section”; and of section 2 (f) which made it unlawful 
“for any person” knowingly to induce a discrimination, the minority 
were of the opinion that— 


The words “the person charged” as used in section 2 (b) and 
the words “any person” used in section 2 (f) plainly include 
buyers as well as sellers. * * * 297 


To the Court’s determination that knowledge of the buyer that the 
price was lower was insufficient to “shift the burden of introducing 
evidence to the buyer,” Mr. Justice Douglas wrote: 


But section 2 (b) requires the person shown to practice a dis- 
crimination to establish a justification. Section 2 (f) was 
intended to make clear that the same bans and burdens are 
on a knowing buyer obtaining discriminatory prices as we 
held in Federal Trade Commission v. Staley Mfg. Co. (324 
U.S. 746, 759-760) , approved in Standard Oil Co. v. Federal 
Trade Commission (340 U. S. 231), are on a knowing seller 
who grants them.** 


The minority opinion moreover cited the legislative history of the 
provision : 
* * * As the House report reveals, the line sought to be 
drawn was between those who incidentally receive discrimina- 
tory prices and those who actively solicit and negotiate them 
(H. Rept. No. 2951, 74th Cong., 2d sess., pp. 5-6). 

The Court disregards this history. The Court’s construc- 
tion not only requires the Commission to show that the price 
discriminations were not justified; it also makes the Commis- 
sion prove what lay in the buyer’s mind.?* 


Having previously commented that “The Commission summarized 
petitioner’s activities in far more sedate terms than their bizarre 
nature justified,” °° Mr. Justice Douglas here noted that the record 
left “no doubt that petitioner knew in numerous instances that it was 
squeezing a price from the seller which was less than the seller’s 
costs.” °°? He concluded: 


I would let the acts of the buyer speak for themselves. 
Where, as here, the buyer undertakes to bludgeon sellers into 
prices that give him a competitive advantage, there is no 
unfairness in making him show that the privileges he de- 
manded had cost justifications. This buyer over and again 
held itself out as a cost expert. I would hold it to its pro- 
fessions. Since it was the coercive influence, there is no un- 
fairness in making it go forward with evidence to rebut the 
Commission’s prima facie case.*” 


Under the prevailing opinion of the majority, however, the remand 
ae: the eeprst Trade Commission followed the conclusion of the 
urt that: 
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Because of our view by the balance of convenience in these 
circumstances, we do not reach petitioner’s [Automatic Can- 
teen] claim that the Commission is in effect saying that 
knowledge of a difference in prices creates a presumption 
of knowledge that the price was unlawful, a presumption it 
claims would fail for lack of rational connection. * * * [We] 
have dealt only with the burden of introducing evidence and 
not with the burden of persuasion, as to which different con- 
sideration may apply.*** [Emphasis added. ] 


This, then, was the “authoritative interpretation of section 2 (f) 
which to date prevails” in what the Attorney General’s Committee 
termed a “landmark” decision.** 

It should be mentioned, in fairness, that whatever the logic of the 
Court’s position it did not consider that the standards of proof which 
it imposed on FTC were impossible. The Court said: 


The Commission need only to show, to establish its prima 
facie case, that the buyer knew that the methods by which 
he was served and quantities in which he purchased were the 
same as in the case of his competitor. If the methods or 
ter differ, the Commission must only show that such 
differences could not give rise to sufficient savings in the cost 
of manufacture, sale or delivery to justify the price differen- 
tial, and that the buyer, knowing these were the only differ- 
ences, should have known that they could not give rise to 
sufficient cost savings.*® 


Aftermath of the Canteen decision 


Mr. Howrey, who was Chairman of the Federal Trade Commission 
by the time the Supreme Court remanded this case to the Commission, 
subsequently said, “But the case, I argued the case, and I repre- 
sented the petitioners and it was won hands down.” 

At that point FTC evidently was overwhelmed with the futility of 
further attempting to enforce section 2 (f). As Chairman, Mr. 
Howrey, had been. in the ambiguous position of being charged with 
the enforcement of a provision which he had argued against in pri- 
vate practice to the point of winning a Supreme Court decision against 
FTC, and against which, in his own words, he “had been lecturing all 
over the country up and down.** Consequently, he had felt a moral 
obligation to disqualify himself from 2 (f) matters. Under his 
chairmanship, the Commission did nothing further with the case, 
although under active leadership it might reasonably have been ex- 
pected to do so, 


Asked whether the Commission had had to dismiss the case, Mr. 
Howrey testified : 


Mr. Howrey. Well, I dont’ know. All I can say is that I 
certainly prevailed. The Court held that the Federal Trade 
Commission had failed to make its case. 

Now, I suppose, and as I say, I didn’t participate in it at 
all in the discussion of it, but I suppose the Commission 


#8 Td., at PP. 81-82. 
rr _aee of the Attorney General's National Committee To Study the Antitrust Laws, 
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could have either filed another complaint or reopened it in 
some way and tried their case over again, and tried to prove 
what they failed to prove before. 

But I don’t see that 

Mr. Roosrvetr. But no further action was taken, that is 
correct ? 

Mr. Howrey. I am not going to testify one way or the other, 
because I had nothing to do with it. 


At the time Mr. Howrey was appointed Chairman, there were seven 
section 2 (f) cases pending. Following the Supreme Court decision in 
the Automatic Canteen case; four of the complaints were dismissed : 
Crown Zellerback Corp. (docket No. 5421); Sylvania Electric Prod- 
ucts Co. (docket No. 5728); Safeway Stores, Ine. (docket No. 5990; 
and Kroger Co. (docket No. 5991). Three other pending cases were 
assigned to limbo. 

Because of his delicate scruples, Mr. Howrey refrained from par- 
ticipating in any adjudicatory matter on section 2 (f). Moreover, he 
disclaimed any knowledge of the Commission’s activities in section 
2 (f) matters, although as Chairman he might have been expected to 
take some interest in enforcing the statute he had assumed responsi- 
bility to enforce, He conceded, as a matter of fact, that there would 
have been. no impropriety in his voting on complaints under section 
2 (f)... Regardless of the reason, then, there were no subsequent 
attempts to enforce that section of the law. 





RECOMMENDATIONS RESPECTING DELIVERED PRICING 


The sophistic economic arguments of the report reached their zenith 
in the analysis of delivered pricing. . Prof. Walter Adams, who spoke 
of this as one of the most outrageous sections in the report, was led to 
comment : 


From an economic point of view, it is ridiculous to define 
rice under a basing-point system in terms of delivered price. 
ou can hever spot price discrimination that way.™” 


From the methodical buildup which the idea of the delivered price 
was given throughout the report, it would seem a fair conclusion 
that inability to “spot” discrimination was the major, design of its 
theorizing, which amounted to a reconstruction, of price theory in 
defense of all basing-point systems not clearly actionable as Sherman 
Act conspiracies. Deploring the FTC’s two-pronged attack on de- 
livered pricing practices through section 5 of the Federal Trade Com- 
mission Act and through Robinson-Patman. section 2 (a), the com- 
mittee resuscitated many of the old discredited basing-point argu- 
ments, and invented some new rationalizations of its own, 

Some of the confusion on the subject of delivered pricing among 
members of ‘the Attorney General’s committee appear to be genuine. 
The same lack of rigorous analysis which characterized the economic 
conclusions in the Lamb Blueprint cropped up, for example, in Mr. 
George P. Lamb's testimony : 


98 Td., at p. 301. : 
8 Jd. at pp. 623-624. 
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Mr. Lams. As a matter of fact, I have never been able to 
agree with the theorists on the matter of delivered prices as a 
means of price discrimimation. 

If you asked me about the mill-net theory, price discrimina- ' 
tion, then I might answer your question by saying I have 
never subscribed toit.* ‘A 

I think it is pure theory and it is not practical in any sense; 
and, if anything, it:creates local monopolies and prevents the 
meeting of prices in vigorous competition, which I am contfi- 
dent our antitrust laws wish todo. © 

The Carman, Of course this committee is very familiar 
with all those arguments; and they are pretty powerful argu- 
ments where you don’t have to consider other Sasteahs includ- 
ing the use of it for price discrimination: | 

Mr. Lams. I would say if it has the effect of a price con- 
spiracy, any price-fixing agreement, I am violently opposed 
to, but I cannot understand this other, theory,°”° 

This confusion, perhaps more to be pitied than blamed, illustrates 
many of the common misconceptions about delivered pricing. Since 
it, parallels the line of thinking expressed in the report, it will serve as 

a starting point for an explanation, _The four elements mentioned 

above (delivered prices as a means of price discrimination ; the mill-net 

concept. of price; the local monopoly; and the conspiracy. question ) 
will be considered in brief detail. 

The conspiracy question,—The keynote of the committee’s attitude 
to basing-point or delivered pricing is best expressed in the words of 
the report: 


We approve the Sherman Act adjudications which impar- 
tially condemn “delivered” pricing only when part.of a con- 
spiracy." 

This is entirely consistent with the committee's general approba- 
tion of the Sherman Act as a complete statement of antitrust doctrine. 
A remark of one of the committee members, Mr. William Simon, be- 
fore the House Small Business Committee, exemplifies the attitude : 


For myself, I doubt that we can improve on that charter of 
economic freedom that is the Sherman Act.*” 


Despite the reluctance of the Attorney General’s committee to look 
beyond the general prohibitions of the 1890 legislation, it is evident 
that several succeeding Congresses found it necessary and desirable to 
improve upon that charter of freedom. 

Tnder the Sherman Act, as the report stated with obvious relish, 
the fate of delivered pricing systems is contingent upon the presence 
or absence of a price-fixing conspiracy; without clear Fhe of such 
conspiracy, no system of basing-point pricing would fall under the 
provision of section 1, regardless of the effect on competition, how- 
ever deleterious these might be. To repeat what has been said so 
many times before, the compelling reason for .the Clayton and Federal 
Trade Commission Acts was precisely that the Sherman Act could 
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deal effectively with ssemasiely or restraint only as a fait accompli. 
The amplifying and clarifying modifications written into the later 
laws gave antitrust a degree of versatility in dealing with monopoly 
inthemaking. Within the rationale of the FTC Act and the amended 
Clayton Act, a discriminatory pricing system which substantially 
injures competition, or an unfair method of competition in commerce, 
is unlawful whether or not it is conspiratorial. Given the prohibited 
effects, the methods by which “ are accomplished is subsidiary to 
the issue of competitive injury. If a basing-point or other delivered 
pricing system is vulnerable under these later laws, this is true because 
of the injurious competitive effects of the system, not because of its 
particular form or its manner of implementation. 

“Nonconspiratorial” delivered — systems.—Convinced of the 
normally competitive nature of delivered pricing systems, as of price 
discrimination itself, the Attorney General’s committee contented it- 
self with the belief that: 


* * * disciplined maintenance of a “delivered” pricing sys- 
tem over a period of time as an instrument of collusion will 
disclose some overt index of agreement * * * ** 


In the final analysis, the problem with which the Clayton and FTC 
Acts grappled was not simply one of conspiracy, but of behavior 
which is injurious to competition. If a substantial injury occurs 
under circumstances in which a known offender such as a delivered 
pricing system is present, it is a fair inference that this system con- 
tributed to the injury, whether or not it was an implement of overt 
collusion. It may be true, moreover, as the report stated, that— 


persistent standardization and _ surveillance of freight 
charges, delivery methods, service extras, and discounts is a 
complex task; and if part of an unlawful scheme is not 
likely to persist over the years without producing overt 
evidence that spells conspiracy.™* 


Over those years, in the meantime, while the violators busied them- 
selves in pr eae evidence of their unlawful behavior, they 
would presumably be free to carry on their unlawful activities until 
such time as the “index of agreement” becomes so unmistakably 
evident to the enforcement agencies that the wheels of Sherman Act 
justice could be put belatedly into motion. 

But this is the sort of reasoning that Cong rejected when it 
found the Sherman Act inadequate and passed additional legislation 
to “catch the weed in the seed.’ 

Moreover, the attitude of the report rests on an implicit assumption 
that a basing-point system can develop and exist without collusion. 
Commenting on this in the hearings before the Small Business Com- 
mittee, Professor Adams said: 


I don’t think I am betraying the confidence of the committee 
when I say I asked for an example of a nonconspiratorial 
basing-point system. I don’t know of any. How can you 
have a nonconspiratorial basing-point system? Once people 
agree in the formula, that is it. You don’t need recurring 


"3 Report of the Attorney General’s National Committee To Study the Antitrust Laws, 
P ge Ta., at p. 216, 
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meetings to get the boys lined up, to get all your ducks in a 
row. at isn’t necessary.** 


As this statement suggests, the “disciplined maintenance” of a sys- 
tem on which the report would rely to reveal collusion is wholly un- 
necessary given two relatively simple assumptions: (1) that the for- 
mula is readily known by all sellers; and (2) that all sellers recognize 
the advantages to themselves in avoiding competition by meeting each 
other’s prices. In the typical oligopoly situation these conditions are 
easily met. Particularly if there is a strong industry leader who 
originates and makes known the price system, there need not be even 
any preliminary agreement, let alone disciplined maintenance; and yet 
price competition is as effectively choked off as if a full-fledged con- 
spiracy prevailed. 

The conclusion reached by the committee, that “delivered” pricing 
is unlawful only when accomplished by collusion, has as its corollary 
the report’s recommendation “that the law carefully differentiate com- 
petitive and collusive ‘delivered’ pricing.” ** The difficulty here is a 
verbal distinction which is not carried through conceptually. That 
is, the arguments are stated in terms of a single seller’s delivered price, 
whereas the conclusions implicitly apply to multiseller delivered pric- 
ing systems. 

Towever, the usual delivered price is not a uniform price to all cus- 
tomers of a given seller; rather it is a combination which ostensibly 
includes a base price plus a freight applicator from the base plant. 

The lawfulness of such a system would depend upon the actual facts 
with regard to the injury and collusion issues, and would not primarily 
depend on the form of the price system. The lawfulness of f. o. b. 
prices quoted under circumstances otherwise identical with those of 
the delivered price would depend upon the same conspiracy and injury 
qualifications. 

The type of delivered pricing which the report had in mind, how- 
ever, was neither of these. Its notion of the market was not one related 
to the seller’s origin of shipment at all, but one related entirely to the 
buyer destination. Thus each destination would be defined as a sepa- 
rate “market,” although it is clear that this would bear no resemblance 
to the concept of a normal economic market where buyers and sellers 
bargain for price. “Competition” in this “market” would consist 
entirely of the privilege of all sellers to “match” the prevailing deliv- 
ered price quotation on the assumption that the sellers in whose natural 
economic market the destination was located would refrain from any 
price attempts to prevent the invasion. This is a pleasant, gentlemanly 
sort of business relationship, no doubt; but any resemblance to price 
competition is wholly make-believe. 

Mill net vis-a-vis delivered price—Generally speaking a delivered 
price synthesizes two separate elements: (1) the price of the product, 
and (2) the cost of delivery to the buyer. Assuming that the seller is 
not in the transportation business, the cost of delivery is an independent 
item which is part of the “cost” to the buyer, but not part of the receipts 
of the seller. Deducting this delivery charge to the carrier from the 
delivered charge to the buyer, the balance—or mill net—is the amount 
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paid by the buyer to ithe seller for the product itself... The buyer is 
clearly interested in the lowest combination of the two elements. 

The payment by the seller of part. or all of the shipping costs, to 
some buyers (i.e. “freight absorption”) but not to others is inherently 
diseriminatory.. : ' 

Or as the report conceded: 


It is undeniable that all “delivered” prices, however com- 
puted, might. be regarded as discriminatory in a purely the- 
oretical economic. sense. A “delivered” price necessarily 
means that some eustomers, depending on relative: ievation, 

- receive the same goods but get less transportation than dis- 
tant buyers’ receive. per dollar paid, Conversely, the seller 
charges “delivered” prices that do not correspond with the 
freight. costs incurred.2* 

“Tt appears from this that’at least the members of the committee 
with a more sophisticated understanding of the economi¢ issue “sub- 
scribe” to the mill-net theory qtia theory. ‘The divergence is of course 
in practical application. us the réport defined the relevant “price” 
in the context of section 2 (b) meeting competition as “the actual, 
laid-down cost—inclusive of freight—paid by each buyer.” The 
defense for this conceptual revision was stated in pragmatic terms: 


In the world of business, however, such theoretical dis- 
criminations in.a “delivered” price must, as a practical mat- 
' ter, leave prospective buyers cold. Their choice among rival 
sources of supply, as well as their own competitive position 
versus others in further resale, depends on the actual, laid- 
down price which they must, pay out when invoiced for the 
urchased goods, not on the peltex’s costs or net returns.*” 
Frmhasie added. | . 


Logic is obviously handicapped against such an argument, which 
tests the validity of ‘a theory by the temperature of buyers’ response. 
A careful reading of the price-oriented aspects of the report, more- 
over, reveals no other “reason” for rejecting the mill-net theory in 
favor of the concept of price as “actual laid-down cost.” 

And as it has been noted elsewhere; even Prof. J. M. Clark, whose 
earlier writings contributed the nucleus of the basing-point defense, 
was impelled to dissent from ‘the report’s definition of price, saying: 


If price is defined as what the purchaser pays, the distinc- 
tion between discriminatory and nondiscriminatory price 
differentials remains to be defined, and it still hinges in- 
escapably on differences in cost, including freight cost, which 
involve differences in mill net returns. erefore, after ear- 
nest consideration, I dissent from the proposed definition.” 


The fable of the f. 0. b. monopolies—One of the commonest argu- 
ments for delivered pricing, and superficially perhaps the most 
plausible, states that. compulsory f. 0. b. pricing would allow scat- 
tered plants to establish little local monopolies, protected from the 
“competition” of distant. rivals who could otherwise match. the local 
prices at destination. At first blush, this fairytale is believable, par- 
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ticularly since one of the claims made for f. 0. b. pricing is that it pre- 
vents cross hauling (reciprocal market interpenetration) by making 
rice a function of distance from origin of shipment. And so, the 
tuous local monopoly argument has led a long and disreputable life. 

To be sure, local monopolies may exist for substantial periods of 
time; but if they do, f. o. b. pricing is not the cause, and delivered 
pricing surely offers no remedy. In the first instance, let us suppose 
that a plant is situated in relative isolation, and that its price policy 
takes full advantage if its monopoly position. Its most immediate 
price ceiling, assuming that all competitors’ plants also sell f. o. b., is 
set by the lowest combination of price plus freight from its nearest 
rival. If the distances are great, and its monopoly price correspond- 
ingly high, the plant is not likely to be left long in isolation. Obvi- 
ously, its monopoly is not the result of its price policy; rather, its 
price policy is the result of its monopoly position, which derives from 
the fact that it has no nearby competitors. Under a delivered pricing 
system, moreover, there would be no particular incentive for addi- 
tional producers to locate nearby. In the monopoly situation under 
f. o. b. pricing, on the contrary, there would be a very definite profit 
lure for new producers. Thus f. o. b. pricing would be likelier to 
stimulate competition than to perpetuate monopoly ; but in any event 
it would not create the monopoly. 

There is a related objection to the local monopoly argument. This 
is simply that a plant which remains isolated subsequent to a shift to 
f. o. b. pricing was equally isolated under an industry system of 
delivered pricing. Any price autonomy which it has when it sells 
f. o. b., it also had when it quoted delivered prices which were matched 
by other sellers’ delivered prices. In a system which accepts the 
local price as the one to be “matched,” the addition of price matching 
rival sellers—whether it be one or a hundred—would not add the least 
amount of price competition. The invasion by distant rivals poses 
no competitive threat to the monopoly price of a local seller, so long 
as he knows his rivals will all adopt the price which he has set; and 
the opportunity for exploitation of local buyers would be quite inde- 
pendent of the particular price method used. 

While there may well be valid criticisms of a compulsory f. o. b. 
price policy rigidly adhered to throughout an industry, these are in no 
sense ipso facto arguments in favor of systematic industry matched 
delivered prices. 

Rather sort 4 since compulsory f. 0. b. pricing has never been 
seriously urged, a somewhat obscure argument against such pricing 


was developed briefly in the report. Assuming industry conditions 
conducive to collusion : 


A compulsory f. 0. b. price would reveal any sale in a distant 
area as due to a mill price concession by the unfavorably 
located seller, and immediately stimulate the conspirators’ 
efforts to dam the leak in the collusive front. 


This led to the conclusion that independent price reductions would 
be discouraged, hence f. o. b.. prices might be pegged at an artificially 
high long-run level. This farfetched pie primarily on the 
suspect theory of price “nibbling” as a method of general price re- 


1 1d., at p. 215. 
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ductions. Beyond this, moreover, it suggests that successful collu- 
sion can be more easily achieved under f. 0. b. than delivered prices. 
Perhaps an f. o. b. price conspiracy is possible. If so, prior to the 
1948 FTC order against its basing-point system, the cement industry 
would have given a great deal to know how to control prices under a 
simple, uncluttered f. o. b. system. On the contrary, it was found 
absolutely essential to maintain identical delivered prices at all 
destinations, even to the extent of imposing punitive basing points 
on recalcitrant mills. What is more, the delivered price had to be 
compounded with rail freight charges exclusively, regardless of the 
actual mode of transport utilized. And the industry, even apparently 
to the present day, has consistently resisted delivery by truck, where 
the rates are not subject to control or certainty. The Commission’s 
findings in the Cement case contained a letter from an official of one 
company, which underlines this conclusion : 


We could not control the deliveries, and the many trucking 
prices disrupted our entire marketing and price structure 
(Commission Exhibit 968-981) 52? 


Delivered pricing as a vehicle for price discrimination.—The Glu- 
cose cases marked the first attempt of the Federal Trade Commission 
to apply section 2 (a) to a basing-point situation. In the Corn 
Products case, the defendant company had charged base price plus 
freight from Chicago, regardless of whether the shipment was actu- 
ally made from the Chicago or the Kansas City plant. Glucose bulked 
large as a production cost for the candy manufacturers who con- 
stituted the principal market for the product. Operating on a narrow 
profit margin, as many of them did, the cost of glucose substantially 
affected their ability to compete, and the payment by those, at a dis- 
tance from Chicago, of phantom freight charges was found to have 
an injurious effect on their ability to compete in the manufacture and 
sale of low-priced candy. On this basis, the Supreme Court upheld 
the order of the Federal Trade Commission prohibiting continued 
application of the pricing system.** 

In the companion decision handed down the same day, the Supreme 
Court also upheld the FTC order against Staley.** The issues in the 
latter case were approximately the same as in the former, except 
that Staley had simply taken over in toto the pricing system of the 
Corn Products Co. and had applied it for a period of 26 years with- 
out any attempt to develop an independent price schedule of its own. 
In the absence of a showing of some effort on the part of the com- 
pany to develop its own price system, the Court reflected the defense 
that the price matching constituted good-faith meeting of competi- 
tion. In both cases, the fact that basing-point systems had been 
utilized was incidental to the primary fact of competitive injuries, 
which would have been unlawful in any event, regardless of the par- 
ticular mechanism by which they were gacpeniitked. 

Subsequently in the Cement case, the Court considered the question 
of price discrimination which arose under the second count. With 
reference to the contention that varying mill-net receipts under the 
basing-point system did not constitute a discrimination in price as 
contemplated by section 2 (a), the Court disposed of the issue as well 


32 FTC Docket No. 3167, Commission’s findings, p. 67. 
323 Corn Products Refining Co. v. FTC., 324 U. 8. 726 (70s). 
384 FT'C v. Staley Mfg. Co. and Staley Sales Corp., 324 U. 8. 746 (1945). 











PRICE DISCRIMINATION, ETC. 121 


settled under the Glucose decisions, saying that the Corn Products 
decision made illegal a single basing-point system, and the Staley 
decision made illegal a multiple-basing-point system, declaring that 
the section 2 (b) good faith defense could not be invoked in the latter 
instance. The Court said further: 


Thus the combined effect of these two cases was to forbid the 
adoption for sales purposes of any basing-point pricing sys- 
tem.** 


And the Court added that this conclusion held whether or not the 
system was found to be the result of a conspiracy. 

The attempt of the respondents to distinguish their multiple-basing- 
oint system from those considered in the Glucose decisions on the 
asis that their system sometimes involved neither phantom freight. 

nor freight absorption was likewise rejected by the Court. It noted 
that the Glucose decisions referred to the pricing system related to the 
base mill as well as to nonbase mills, 


So here, we could not require the Commission to attempt to 
distinguish between sales made by a base mill involving 
actual freight costs and all other sales made by both base and 
nonbase mills, when all mills adhere to a common pricing 
system.**° 


In this situation, also the Court cited its words in the Staley deci- 
sion, which held that the 2 (b) good faith defense placed emphasis 
on “individual competitive situations, rather than upon a general 
system of competition.” Thus the Court said: 


But this does not mean that section 2 (b) permits a seller 
to use a sales system which constantly results in his getting 
more money for like goods from some customers than S does 
from others. We held to the contrary in the Staley case.**7 


Touching on the question of individual action as distinguished 
from concerted action in establishing a basing-point system, the Court 
noted : 


Each of the respondents, whether all its mills were basing 
oints or not, sold some cement at prices determined by the 
yasing-point formula and governed by other base mills. 

Thus, al respondents to this extent propeed a discriminatory 

H 


system condemned by section 2. As this in itself was evi- 
dence of the employment of the multiple-basing-point system 
by the respondents as a practice rather than as a good-faith 
effort to meet “individual competitive situations,” we think 
the Federal Trade Commission correctly concluded that the 
use of this cement basing-point system violated the act. Nor 
can we discern under these circumstances any distinction 
between the “good faith” proviso as applied to a situation 
involving only phantom freight and one involving only 
freight absorption. Neither comes within its terms.** 


Although in no instance did the issue center in the quotation by a 
single seller of uniform delivered prices, but rather with the systematic 
* 333 U. 8. 683, at 723 
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applhieation of delivered prices by all sellers whether or not located at 
the base mill origin, nevertheless the decisions aroused the ire of the 
basing-point interests, and set off a long-range war against the Robin- 
son-Patman Act. Part of the strategy was to try to obtain sanction for 
a more congenial definition of price, attempting to discredit the ac- 
cepted mill-net concept of price. Despite the clear judicial ruling on 
this issue, attempts still persist to clothe with respectability the out- 
moded notion that when it deleted the mill-net definition of price, Con- 
gress had intended to reject its legitimacy, instead of amply its appro- 
priateness. The most recent, as might be expected, is the passage in 
the report of the Attorney General’s committee which deftly suggests : 


The “mill-net” alternative theory—either for ascertaining or 
measuring legally cognizable discrimination—would render 
all “delivered” prices inherently discriminatory and legally 
suspect. Such an interpretation flaunts the unmistakable in- 
tent of the draftsmen who repudiated a provision designed to 
brand all “delivered” pricing discriminatory per se. 


RECOMMENDATIONS RESPECTING FUNCTIONAL DISCOUNTS 


Another pricing technique in addition to the delivered price, which 
was accorded special treatment in the report, although as the com- 
mittee acknowledged, the issues are governed by no explicit antitrust 
provisions, was the functional discount. 

Functional or trade discounts are traditionally granted to buyers 
classified according to the way they buy or sell, that is, recognizing 
the role played by the buyer in the distribution scheme of things, and 
rewarding him by function rather than for performance. In a sys- 
tem eriss-crossed with vertical, horizontal, and conglomerate integra- 
tion, as well as single-function enterprise, distributive function makes 
strange bed-fellows; and perhaps largely for this reason, the law has 
not attempted to spell out discount privileges by functional classifica- 
tion. The issue of the “dual distributor” arose prominently in the 
Standard Oil (Indiana) case, of course, where among the four favored 
jobber-retailers there was considerable retail price cutting as the dis- 
counts were passed on to consumers by two of these jobbers in the 
Detroit market, causing a price war which did inestimable damage 
to many of the 350 other retail dealers of Standard in that area. The 
FTC order attempted to compel Standard to confine the discount 
(which it found not to be cost-justified, a finding not appealed) to 
such purchases which were resold at wholesale. And not only to refuse 
the discount on purchases which were sold at retail, but also to with- 
hold it on purchases resold at wholesale to wholesalers who subse- 
quently resold to dealers for less than Standard charged its retail deal- 
ers. Although it is not necessary here to evaluate the merits of the 
FTC order, it should be recognized that its purpose was to confine the 
functional discount to such purchases as fail within the functional 
framework. The Attorney General’s committee, consistent with its 
general approval of the Standard (Indiana) decision approved the 
judicial frustration of FTC’s pu . The report objected to an in- 
terpretation of the law which would relate discounts to the purchaser’s 
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resale function only, without recognition of its buying functions, i. e., 
the wholesale function of risk taking, storage, transportation, etc. It 
held such an interpretation to be a penalty on integration and hence 
on efficiency, since it considered the functional discount to be a pay- 
ment in rough proportion to services performed by the purchaser. 
When the market functions are clearly separated, as the report 
pointed out, there is no problem of discrimination involved in fune- 
tional discounts. With price differentials granted to customers at 
different levels of the distribution scale, there would be no injury to 
competition because there would be no competition between levels. 
The problem of “scrambled” market functions growing out of inte- 
ration must be evaluated in the context of the general purpose of 
the act to prevent competitive injury. Peet 
So long as functional discounts are harmless in their competitive 
effects, the law is not concerned with them. When the effects of such 
discounts bring them under the purview of the act, however, the dif- 
ficulties cannot simply be resolved, as the report suggests, in favor of 
rewarding integration. Though in origin functional discounts ma 
have been a roughly compensatory pa ment for services rendered, 
their present status is one of custom. Like any other trade customs, so 
long as they are harmless, they are lawful. en they threaten com- 


petition, however, they cannot be excused merely because they are 
customary. 


The committee said: 


In our view, to relate discounts or prices solely to the pur- 
chaser’s resale activities without recognition of his buying 
functions thwarts competition and efficiency in marketing.*° 


Without attempting to oversimplify a complex issue, nevertheless it 
should be pointed out that Standard itself appears to have had little 
desire to offer the discounts on a for-services-rendered basis to all who 
met the requirements; and that it had in fact refused the discount to 
other retailers who were equipped to purchase on terms equivalent to 
those offered the four jobbers. Whatever the law may be or should be 
with respect to functional discounts, the issues in the Standard 
(Indiana) case were not sufficiently clear-cut to permit easy general- 
izations, particularly in such sweeping terms as “reward to efficiency.” 


RECOMMENDATIONS FOR ACCEPTANCE OF THE NEW ECONOMIC CONCEPT OF 
“WORKABLE” OF “EFFECTIVE” COMPETITION 


The report of the Attorney General’s committee opens with a ringing 
tribute to antitrust as— 


* * * a distinctive American means of assuring the com- 
petitive economy on which our political and social freedom 
under representative government in part depends (p. 2). 


It is the chapter on “Economic Indicia of Competition and Monop- 
oly” which describes what is meant by the term “competitive econ- 
omy.” Furthermore, the discussions set forth in this chapter lay the 
foundation for many of the interpretations and recommendations 


concerning the antitrust statutes offered in the other chapters. 


3 Td., at p. 207. 
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The Indicia a is held up to be one of the central organizational 
ideas around which the entire report is written. As has been previously 
indicated, the introduction to the report takes the position that the 
different antitrust statutes have been enacted at different times and 
with “some inconsistencies,” that the statutes have been interpreted 
and enforced with various degrees of autonomy, and that “* * * the 
Sherman Act itself has gone through several cycles of judicial con- 
struction.” ** Furthermore the introduction announces that the “com- 
mittee’s —— task” has been to analyze what is called the “main 
course of this antitrust policy” and to give an evaluation of antitrust 
development * * * in light of established antitrust goals.” 

‘The organizational idea behind this “evaluation,” and, indeed, be- 
hind the “established” antitrust. goals, is to merge and synthesize an 
idea from the lawyers’ realm, on the one hand, and certain ideas 
which have been expressed by several economists on the other. From 
the legal side, the central idea is what is called “Sherman Act stand- 
ards,” or a reaffirmed “rule of reason”; from the economist’s side, the 
touchstone is what is variously called “effective competition” or 
“workable competition.” It is from these two bodies of thought, if 
they can be called such, that the Attorney General’s committee's re- 
port proceeds to its task of formulating policies for “strengthening 
and modernizing” the antitrust laws. 

It is probable that only “effective competition” can be preperly said 
to be modern. The “rule of reason” was first pronounced by the 
Supreme Court in 1911, in the old Standard Oil case, and it has been 
the subject of considerable examination, debate, and judicial review. 
“Effective competition,” on the other hand, is a term which has begun 
to appear in the writings of a few economists only in recent years, 
since about 1939, and the attitudes, assertions, and ideas which may be 
combined under this heading are in a high state of flux.** 

This is not to say that the notions expressed in the indicia distort 
or dilute the rigors of some coherent y of thought previously 
formulated under the label of “effective” or “workable” competition. 
An unavoidable point of criticism is, however, that the report perhaps 
leaves an impression that there has been more thought development, 
and more agreement among economists on what is called the “theory” 
of “effective” or “workable” competition, than appears to be the case. 
Thus the report claims— | 


Economists have in recent years given increasing attention 
to the study of detailed factual situations, and have developed 
a more complex and multiform theory of “workable” or 
“effective” competition to take account of a much wider 
range of market factors, bearing on the identification of 
competition and monopoly in the economic sense.*** 


Continuing in the same vein, the report contains no scarcity of such 
references to a theory of “workable” or “effective” competition; and 
at one place this theory is alluded to as having the classic attributes 
of a theory, so much so that it can serve the classic function of a 
theory, namely, as a tool for analysis. As such, it is presented not 


1 Pp, 2. 

%2 Prof. J. M. Clark is generally credited with having started the literature on ‘“‘work- 
able” or “effective” competition in a paper titled “Toward a Concept of Workable Com- 
petition,” read at a joint round table of the American Economic Association and the 
ae Society in 1939, and later published in the American Economic Review, vol. 30, 
Pp. 

%33 Tbid., p. 316. 
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merely as a tool for use by economists, but by the courts, “which per- 
mits the systematic study of a great variety of market facts.” 


* * * the theory is here offered as one which, from an eco- 
nomic standpoint, permits the systematic study of a great 
variety of market facts. * * * it provides the courts with 
tools of analysis in making the factual inquiry into problems 
of competition and monopoly * * *** 


Some of the members of the group who concurred on the indicia chap- 
ter nevertheless objected to the use of the term “theory” in connection 
with the literature on “workable” or “effective” competition, but con- 
ceded, presumably out of politeness, the term “doctrine.” Thus at the 
conclusion of the general discussion of the “theory” the report adds— 


A few members stress that the “doctrine” of workable com- 
petition is only a rough and ready judgment by some econo- 
mists, each for himself, that a particular industry is perform- 
ing reasonably well—presumably relative to alternative 
industrial arrangements which are practically attainable. 
There are no objective criteria of workable competition, and 
such criteria as are proffered are at best intuitively reasonable 
modifications of the rigorous and abstract criteria of perfect 
competition“ 


Similarly the report carries a cautionary note from the father of 
“workable” competition, Prof. J. M. Clark, himself a member of the 
indicia group— 

The attempt to select economic concepts which are usefully 
relevant to antitrust problems results in a presentation which 
is selective, not only as to concepts included, but as to views 
held by economists on these concepts; * * * *° 


While referring repeatedly to the economists’ “theory” of “effec- 
tive” or “workable competition” nowhere does the report indicate 
where a statement of this alleged “theory” is to be found. Yet the 
report cautions that the chapter dealing with this “theory” 


* * * is not a complete balanced review of the economic 
theory, for it is concerned only with some selected concepts 
which are useful in the analysis in situations frequently 
encountered. 


The report does, however, offer discussions on the characteristics of 
“effective” competition, not without many qualifications and contra- 
dictions ; and it offers several abortive definitions of “effective” compe- 
tition.” Least unequivocal of these definitions is the following: 


The essence of full monopoly power resides in being the 
sole source of a product, so that the buyer must meet the sell- 
er’s terms or go without. The essence of competition is to 
free the buyer from this power by access to alternative sources 
of the product.**" 


Thus it was made clear at the outset that the theory placed its 
emphasis on access of all buyers to alternative sellers; or conversely, 


38 Ibid., p. 317. 
8 Ibid., p. 317. 
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access of all sellers to each individual buyer. This is the first indi- 
cation of the concept, fully employed at another stage of the report, 
which makes each buyer a separate and distinct “market,” where 
sellers’ prices are to be ar 

In one of the alternative definitions it is said that a basic charac- 
teristic of “effective” competition is that “no one seller and no group 
of sellers — in concert have the power to choose their level of 
profits.” At a later point however, profits are discussed as one of the 
indicia of “effective competition,” or one of the tests of performance, 
and are dismissed as having no particular relationship to either “ef- 
fective competition” or “effective monopoly.” 

A proper definition of “the market” is held out to be of crucial im- 
op irae, to “effective competition,” and a definition is offered as 

ollows: 


* * * the market is the sphere of competitive rivalry within 
which the crucial transfer of patronage from one supplier of 
goods or services to another can take place freely.** 


Here the discussion places considerable emphasis on “substitute 
products” but then, again, this emphasis is counterbalanced with a 
warning that public policy cannot “afford to be indifferent to the 
elimination of competition to the industry.” 

There follows, then, a discussion of 10 topics, or indicia, “bearing on 
identification of workable competition.” Thus, the first of the in- 
dicia has to do with the number of “effectively competitive” sellers 
and the relative strength of firms. Here it is said that the number and 
relative size of firms required “cannot be compressed into a formula,” 
but light is thrown on the matter by describing it as an absence of 
“effective monopoly.” 
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For effective competition, in the economic sense, to exist, 
there should be that degree of self-interested independent 
rivalry in any given market. that exists where there is no one 
firm or group of firms acting in concert which have effective 
monopoly power, as heretofore defined.*** 


And so are the other nine indicia discussed, each with similar in- 
definiteness, and each carrying finely counterbalanced statements con- 
cerning their significance as a factor bearing on workable competition. 
Yet, somehow, these 10 indicia, taken together, are supposed to provide 
a “tool for analysis” by which the courts are to determine whether or 
not competition is satisfactorily “workable.” 

Finally, again, there is a definition of “effective” or “workable com- 
petition” — 


The economic definition of workable competition concen- 
trates on the effective limits it sets on the power of a seller, or 
group of sellers acting in concert, over their price.” 


In elaboration of a theory which concentrates on price, the indicia 
have strange and incomplete things to say about “price.” In the first 

lace, the discussion proclaims that “no particular definition of price 
1s required”; and then in the same sentence it proceeds to supply a 
very particular definition, as follows— 

8 Td., p. 332. 


Td. at p. 325. 
“0 Td. at p. 324. 
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. “price” is simply what the buyer has paid the seller as consid- 
eration for the goods and related services he has sought and 
purchased,*# 


One unfortunate circumstance of this definition is that the prohibitions 
of the Robinson-Patman Act go to discriminations in the se//er’s price. 
More specifically, section 2 (a) of the act forbids the sel/er to discrimi- 
nate in Ais prices under the circumstances and with the qualifications 
set out; no section 2 (b) forbids the buyer to coerce or knowingly 
aceept an illegal discrimination in the seller’s price. A second un- 
fortunate result of a definition which limits the examination of prices 
to a question of whether a particular buyer pays identical prices to 
all sellers who care to sell, or quote, that buyer, is that it eliminates 
a useful tool for analysis by which the courts have, in the past, been 
able to make deductions about the existence of price-fixing conspiracies 
among sellers. This tool, in short, has been the traditional competi- 
tive theory, by which the se/ers’ price behavior is examined. 

Why, then, is a new “tool for analysis” needed to replace the old? 
The answer seems to be, not that the traditional theory contains errors, 
or that it fails to provide an unchanging standard by which departures 
from competitive performance may be compared and the causes 
analyzed, but, rather, that there is a danger in this theory for the 
reason that it may be used not merely as a tool for analysis, but, in- 
deed, that it may be mistaken as a‘literal goal of public policy. 


Under pure competition (and a fortiori under the perfect 
competition) no price discrimination could exist. Every 
seller would sell at the going price and would have no power 
to charge more and no need to take less. But any attempt to 
infer from this that price discrimination, in the economic 
sense, is “inherently monopolistic” or presumptively anti- 
competitive, is eine acceptance of pure or ae com- 
petition as a workable goal of public policy. We have already 
shown that the terms “pure” and “perfect” mean merely pre- 
cise or complete in the theoretical sense, not ideal or desirable. 
We therefore repudiate pure and perfect competition as di- 
rect goals of antitrust policy.*“*"” 


In summary, it could be said that the “rule of reason” and the theory 
of “effective” or “workable” competition are in many respects natural 
counterparts. Both have semantic appeal; both are without stand- 
ards; and both open endless areas of relevance for examination—at 
least on the side of the defense, 

And, peculiarly enough, “workable” or “effective” competition con- 
tains an additional sleight-of-hand feature by which, (1) price dis- 
criminations are, by definition, removed from the purview of the anti- 
price-discrimination law, and (2) questions of a seller’s price-fixing 
concert are to be resolved by an examination of the buyer’s behavior 
in response to price. 


VI. Hisrory or Errorts To Curs Price Discrimination 


LEGISLATIVE EFFORTS TO CURB PRICE DISCRIMINATION PRIOR TO THE 
ENACTMENT OF THE ROBINSON-PATMAN ACT 


Antitrust policy in its initial stages —In 1887, following the Granger 
movement and other organized discontent among midwest farmers 


1 P. 334. 
s2-410 Thid. 
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who protested the discriminatory treatment they were receiving at 
the hands of the railroads, the first Interstate Commerce Act was 
passed, presaging a wave of reaction to the monopolistic abuses that 
characterized the second half of the 19th century. The major purpose 
of that act was to forbid discriminatory pricing by the common car- 
riers, specifically prohibiting the granting of “any special rate, rebate, 
drawback, or other device” which would result in “a greater or less 
compensation” from one person than from another for whom the 
carrier performs “a like and contemporaneous service in the transpor- 
tation of a like kind of traffic under substantially similar circum- 
stances and conditions.” To tighten this provision by making 
shippers also liable for violations, an amendment was passed in 1906 
forbidding customers of the railroads to receive or accept discrimina- 
tions “by or through any means of device whatsoever, any sum of 
money or any other valuable consideration as a rebate or offset against 
the regular charge.” “ 

In the wake of the Interstate Commerce Act, the passage of the 
— Act in 1890 marked the beginning of a positive antitrust 

olicy. 
2 The Sherman Act, attuned as it was to public opinion of the times, 
was designed for remedial purposes. In that era of the great ot 
it was painfully evident that drastic measures were needed to d 
with those huge monopolistic aggregations of power, among which 
the railroads and the petroleum producers were conspicuous. Under 
the circumstances of the 1890’s in which fully developed monopolies 
were prevalent, action was better late than never, and the Sherman 
Act provided a tardy remedy of dissolution which served to undo part 
of the harm which had already been done. And in fact, for attackin 
full-grown monopolies, the Sherman Act still remains a powerfu 
weapon. In dissolution proceedings under the Sherman Act, however, 
a routine procedure has been to demonstrate a history of competitive 
abuses, including discriminatory pricing, which have contributed to 
the unlawful monopolistic effect. In practical effect this meant for 
a number of years these competitive abuses were technically lawful 
until the situation they created had become serious enough to call for 
Sherman Act intervention. It also meant that for practical purposes, 
these abuses went unchecked indefinitely, since the big guns of the 
Sherman Act have been perennially rusty with misuse. 


The Sherman Act language proved difficult for the courts to apply. 
Séetion 1 deckéved ilersl- ! pply 


“Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade * * *” 


and section 2 made it a misdemeanor for any person to— 


monopolize, or attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize * * *“ 


Difficult as it was for the courts to determine what constituted “re- 
straint of trade” or “monopolizing,” the intent of Congress regarding 
attempts to monopolize was even more problematical. Although 
the law might have been interpreted as prohibiting such practices as 


4 Sec. 2, 24th U. 8S. Stat. at L., p. 379. 
#2 34th U. §. Stat. at L., B 587. 
“3 26th U. 8. Stat. L., p. 209. 
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price discrimination, which could be utilized on a large scale for no 
other conceivable purpose than an attempt to monopolize, this was 
in fact not the interpretation which was placed upon it. In actual 
practice, the proof of attempted restraint or monopoly has required 
a clear showing of intent to achieve an unlawful monopoly position— 
depending again, at any particular time, on the current attitude of 
the court as to the degree of control that constitutes monopoly. In 
effect this meant that a monopoly had to be practically a fait ac- 
compli before attempt to monopolize would be inferred even from 
clearly anticompetitive practices. 

Thus by the breadth of its scope and the generality of its language, 
the Sherman Act proved itself inadequate in dealing with monopoly 
practices in their incipient stages. 

In the next few years, extensive official cpr 2 was causing 
the finger of blame more and more to point accusingly at discrimi- 
natory pricing as a major source of monopoly power. Studies of a 
number of sm be ries by the old Burean of Corporations—predecessor 
agency to the FTC—lent strong support to this conclusion. Most 
dramatic of all were the findings of facts in two landmark anti- 
trust cases decided in 1911 against the Standard Oil “ and American 
Tobacco ™ trusts. 

The Standard Oil case especially dramatized the predatory evils 
of discrimination. Just prior to the Civil War, the Standard Oil Co., 
then located near Cleveland, Ohio, started out as one of about 30 small 
refining companies. By expanding aggressively through merger with 
some of its competitors, it soon achieved an impressive size advantage 
over others, and set about putting that advantage to its most ruthless 
use. Moving into the territory of a less powerful rival, it would en- 

age in localized cutthroat pricing ; Standard Oil was heedless of any 
et it incurred in the process in any given locality for it was gam- 
bling for higher stakes in all localities. In every case, the tactics were 
successful, and the local competitors capitulated, either going out of 
business or selling out to Standard. And each time this happened, 
Standard raised its prices with no competitive opposition, then moved 
on to the next territory to repeat the process. Its victories became 
easier as the company grew bigger, and its victims became more easily 
terrorized. The last straw for any of its competitors was a fantastic 
arrangement by which certain railroads were to give to Standard Oil 
discriminatory rate treatment. So powerful had this monopoly be- 
come, that it was able to demand freight rebates not only on its own 
shipments, but even on the shipments of its competitors. The an- 
nouncement alone of this agreement was understandably enough to 
overcome the reluctance of the few rivals still remaining outside the 
fold, and they chose participation in the trust rather than extinction 
atitshands. By 1882, this one company had acquired control of some 
90 percent of the Nation’s entire distribution of refined petroleum 
products, retaining this dominant position until 1912 when the Su- 

reme Court’s dissolution order became effective. In 1914 Mr. (later 

ustice) Louis D. Brandeis testified that of all the weapons that had 
been at the command of the old Standard Oil Co., the most powerful 
was price discrimination. 


#4221 U. 8:1 (1911). 
“8 221 U. 8. 106 (1911). 
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Despite the key role ——— by discrimination however, the decision. 
of the Supreme Court in the Standard Oil case did not center its con- 
demnation on the discriminatory pricing practices, but rather drew 
an inference of evil intent from the combined facts of discriminatory 
practices and Standard’s de facto monopoly position. 

The Court rejected the argument of Standard’s attorneys, that: 


Defendant’s control was but the result of lawful competi- 
tive methods, guided by economic genius of the highest order, 
sustained by courage, by a keen insight into commercial 
situations, resulting in the acquisition of great wealth, but 
at the same time serving to stimulate and increase produc- 
tion, to widely extend the distribution of the products of 
petroleum at a cost largely below that which would have 
otherwise prevailed, thus proving to be at one and the same 
time a benefaction to the general public as well as enormous 
advantage to individuals.* 


The decision, however, turned on the question of good-faith intent, 
and the Court concluded : 


All lead the mind up to a conviction of a purpose and in- 
tent which we think is so certain as practically to cause 
the subject not to be within the domain of reasonable con- 
tention.“ 


In contrast to Standard’s idea of competition was that of Mr. Louis 
D. Brandeis, who testified in 1912 before the House Committee on 
the Judiciary. In his remarks he compared the liberty of a business 
to the liberty of an individual, subject to the same general restraints. 
The physioally strong, he said, are not permitted to yack down weak- 
er men whom they happen to meet on the street; unless the stronger 
are acting in self-defense or in response to some other infringement 
on their rights, their right to act as they please is restricted to be- 
havior that does not violate the rights of others. Mr. Brandeis 
said : 

* * * That is the regulation, the restriction, of the liberty of 
one which is absolutely essential to the preservation of the 
other. Now, that same principle applies, of course, in busi- 
ness. If a man who is strong, who has the endurance 
which comes with size and with wealth, is allowed to use that 
against an individual, that is not competition. Competition 
consists in being able to do the thing better—either cheaper 
or in quality better, in service better—than the other per- 
son; that is competition. The Standard Oil Co. did not 
compete with those individuals when it went in and destroyed 
them. They committed industrial murder just as much as 
the man who physically used his strength to put an end to 
the persons about him.” 


Nevertheless, in application of the Sherman Act, monopolistic tac- 
tics like price discrimination were accepted as part of the proof of 
monopoly and intent to monopolize, but they became relevant only 


aie 221 U. S. 1, at p. 84. 
“7 Id., at p. 77. 

“8 Committee on the Judiciary, House of Representatives, hearings on H. R. 11380, 
January 26, 1912. 
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after the monopoly had already been established, or was so nearly 
complete that there was no — le doubt of intent to attain soy emg 
monopoly. This, then, has been the usual interpretation of the Sher- 
man Act, to apply it only as a remedial agent after the harm has been 
done, without concern for the damage to competitors during the time 
the monopolist had been building up his position through unfair 
practices. To paraphrase the situation, a Sherman Act “rule of rea- 
son approach” would recognize possession of a machinegun as evi- 
dence after a murder had been committed; but it would not prevent 
the individual from owning a machinegun until he had already mur- 
dered someone, nor would it inquire why a law-abiding citizen would 
have a machinegun in his possession if he were not contemplating 
some felonious use of it. 

There was gradually developing a general awareness of the interim 
damage to the competitive structure which is caused by the discrim- 
inatory and destructive practices of an incubating monopoly. It 
was becoming increasingly evident that smaller rivals damaged a the 
destructive practices employed by aspiring monopolists had no re- 
dress for the injuries they sustained. It was also becoming clear 
that dissolution, while it might break up the monopoly, could not 
resuscitate the competition which was destroyed while the monopoly 
was in its adolescence and had not yet reached a maturity which would 
bring it within the scope of the law. Pressure consequently arose for 
2 more positive approach which would catch monopoly in its incipient 
stages, checking its spread by forbidding it the use of the destructive 
devices which gave it such an unfair advantage over competitors. 

The first steps toward preventive policy.—In response to mounting 
public apprehension, in the 1912 presidential campaign, the three major 
parties—Democratic, Republican, and the “Bull oose” Republican 
off shoot—all had strong “small business” and “antimonopoly” planks 
in their platforms. A Democratic Congress was elected on a platform 
which promised legislation for “prevention of holding companies, of 
interlocking directorates, or stock watering, or discrimination in price, 
and the control by any one corporation of so large a proportion of any 
industry as to make it a menace to competitive conditions.” “® To 
partially fulfill these campaign promises, supplementary legislation 
was introduced in that Congress, and passed in 1914. 

Underlying the new legislation was an intent to catch undesirable 
activities in their infancy and prevent them from growing up to be 
Sherman Act violations. There were two reasons for this new ap- 
proach: one a matter of justice; the other of practical administration. 
On the side of equity, the reason is simply that it is unfair to allow com- 
petitive injuries to go unchecked until they become so flagrant and 
damaging to the economy at large that full-scale Sherman Act inter- 
vention is necessary. It is small comfort to the victims of monopoly 
to know that eventually that the monopolist may trate such a 
flagrant accumulation of unlawful acts that he will be rought to ac- 
count under the Sherman Act. The practical reason was that the 
longer monopolistic practices go unhampered, the more firmly rooted 
in business practice they become, and the more difficult it. becomes to 
weed them out. Courts are curiously reluctant to enjoin businessmen 
from bad habits, however damaging to society, if these habits have 


“®° Democratic platform of 1912. 
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enjoyed the status of trade custom; and when the rewards of monopoly 
advantage have congealed, the courts recognize the property rights in 

and treat them with as much respect as if poy rte been legiti- 
mately acquired. Because the Sherman Act was at effective only 
in locking the barn door after the horse had been stolen, to supple- 
ment the act Congress found it necessary to devise preventive laws 
to stop incipient anticompetitive abuses before they could become 
firmly established. 

The 1914 legislation—One of the 1914 Jaws created the Federal 
Trade Commission and defined its powers and responsibilities. Among 
its duties was the enforcement of the Clayton Act, also passed in 1914, 
which specified certain business practices whose causes and effects 
are so intimately related to monopoly that they were made pre- 
sumptively unlawful. Especially important. was section 2, which pro- 
hibited discrimination “in price between different purchasers of com- 
modities” where the effect might be “to substantially lessen competition 
or tend to create a monopoly in any line of commerce.” “” Represent- 
ing, as it did, a departure from the remedial approach of the Sherman 
Act, the Clayton Act faced up to the urgent need for preventive legisla- 
tion aimed at the abusive practices that create monopolies. While the 
Clayton Act was andigunt for the same overall antitrust purpose as 
that of the Sherman Act, its immediate aim was to check the causes of 
monopoly, rather than waiting with the Sherman Act to counteract 
the effects of realized monopoly. 

When this bill, originating in the House as H. R. 15657, was reported 
out of the Judiciary Committee on May 6, 1914, the proposed section 2 
prohibited discrimination in price between different purchasers, with 


the purpose or intent to destroy or wrongfully injure the business of a 
competitor of either the purchaser or the seller, but made no men- 
tion of good-faith meeting of competition. The purpose of the sec- 
tion was to prevent one particular form of discrimination, which was 
thus described : 


Section 2 of the bill is intended to prevent unfait discrimi- 
nation. The necessity for legislation needs little argument to 
sustain the wisdom of it. In the past it has been a most com- 
mon practice of great and powerful combinations engaged in 
commerce—notably the Standard Oil Co., and the American 
Tobacco Co., and others of less notoriety, but of great influ- 
ence—to lower prices of their commodities, oftentimes below 
the cost of prices of production in certain communities and 
sections where they had competition, with the intent to de- 
stroy and make unprofitable the business of their competitors, 
and with the ultimate purpose in view of thereby acquiring a 
monopoly in the particular locality or section in which the 
discriminating price is made. Every concern that engages in 
this evil practice must of necessity recoup its losses in the par- 
ticular communities or sections where their commodities are 
sold below cost or without a fair profit by raising the price of 
the same class of commodities above their fair market value in 
other sections or communities. Such a system or practice is 
so manifestly unfair and unjust, not only to competitors. who 


seo ee 


9 United States Statutes at Large, vol. 38, pp. 730-740, », - 
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are directly injured thereby but to the general public, that 
your committee is strongly of the opinion that the present 
antitrust laws ought to be supplemented by making this par- 
ticular form of discrimination a specific offense under the law 
when practiced by those engaged in commerce.™ 


On April 14, 1914, the bill was introduced in the Senate. Reporting 
on it, the Senate Judiciary Committee said : 


Broadly stated, the bill, in its treatment of unlawful re- 
straints and monopolies, seeks to prohibit and make unlawful 
certain trade practices which, as a rule, singly and in them- 
selves are not covered by the act of July 2, 1890 [the Sherman 
Act] or other existing antitrust acts and thus, by making these 
practices illegal, to arrest the creation of trusts, conspiracies, 
and monopolies in their incipiency and before consumma- 
tion. 


It is clear that what the authors of the bill had in mind was a com- 
mon and easily recognized sort of predatory pricing. The following 
colloquy, for instance, took place on the House floor when the matter 
was under debate: 


Mr. Srarrorp. As I understand it, the purpose here is to 
provide a uniform price for all persons and customers for the 
same quality of goods ¢ 

Mr. Wess. And under like conditions. 

Mr. Srarrorp. About which there cannot be any competi- 
tion at all, so far as the seller is concerned, in meeting the 
competition of some other corporation ? 

Mr. Werr. Oh, yes; if he meets the competition of some 
other person, he is not meeting that competition for the pur- 
pose of destroying or wrongfully injuring his competition.” 

The following portion of the Senate debate also identifies the form 
of discrimination which was under attack: 


Mr. Watsu. * * * Section 2 refers to that form of unfair 
competition generally denominated as local price cut- 
ting. * * * 

erhaps the most conspicuous offender in the matter of 
unfair competition by local price cutting has been the great 
Standard Oil Co.“ | 


The so-called faith provision, which was subsequently to be- 
come'an extremely thorny issue, originated in the Senate Judiciary 
Committee for reasons stated in that committee’s report on the bill: 


After full consideration it is deemed advisable to enlarge 
the exception in the first proviso to the section by adding 
* * * “discrimination in price made in good faith to meet 
competition and not. peed ie to create monopoly” upon the 
ground that the enlargement will tend to foster wholesome 
competition.™ 








 H. Rept. No. 627, 63d Cong., 2d sess., Pp. 8-9. 

42S. Rept. No. 695, 63d Cong., 2d sess., July 22, 1914, to accompany H. R. 15657, p. 1. 
4351 Congressidrial Record 9096. 

«*51 Congressional Record 14099. 

48 §, Rept. No. 695, 63d Cong., 2d sess., pp. 43-44. 
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The debate on this issue in both Houses made it clear that this was 
regarded as a precautionary provision to protect such forms of price 
differentiation as might have a salutary competitive effect. It was 
never intended as a blanket permission which would legalize the type 
of discrimination which section 2 was designed to combat, and in fact 
the clause had been previously opposed in the House as a redundant 
provision which merely added words to the bill without adding any 
meaning. 

The following remarks extracted from the debate illustrate the 
prevailing attitude in the House: 


Mr. Granam of Pennsylvania. Mr. Chairman, I desire to 
offer an amendment * * *. 

(The clerk read:) after the word “shall,” insert the words 
“except in lawfully meeting competition” * * *. 

It has been held in some of the cases that have been tried 
that wherever prices are cut below cost that is unfair trade 

ractice; but where a man meets another’s price in protecting 
cis business in a district with a price, it is his lawful right 
and privilege, and it is the object of competition that he 
should meet his price * * *. 

7 ok ~ * 


Mr. Wess. Mr. Chairman, we hope this amendment will 
not be adopted, because in our opinion it adds nothing to the 
section. We think under the provisions of the section any 
man who honestly meets competition is not thereby intending 
to destroy or wrongfully injure any other person. If that is 
his object, meeting honest competition, this section will not 
hurt him * * *. 


* * * * * 


Mr. Garpner. Would the adoption of the amendment 
offered by the gentleman from Pennsylvania (Mr. Graham) 
open the door to the practices which you seek to prevent by 
section 2? 

Mr. Wens. It might be a suggestion to the parties that that 
could be done. * * * I oppose the amendment because, as I 
have said, I think the amendment of the gentleman from 
Pennsylvania is useless and unnecessary. 

The question was taken, and the amendment was rejected.” 


In the Senate debate on section 2, objection was similarly raised’ to 
this provision for good faith meeting of competition : 


Mr. Rerp. * * * Manifestly, if two men are in competi- 
tion at a given place—let us say the Standard Oil Co. and an 
independent company—and the independent seep re should 
drop the price of gasoline to 11 cents, and the Standard Oil 
Co. should meet it, that would be an act done in faith to 
meet competition. If, however, the Standard Oil Co. were to 
drop the price of gasoline to 5 cents, a price less than the arti- - 
ele could be velneed for, and kept it up to 11 or 12-cents 
somewhere else, and carried it out and kept it up so that. 





4% 51 Congressional Record 9389-9390. 
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it drove the nee concern out of business, there would 
not be any difficulty at all ina jury finding that they did not 
do it in good faith. I will und e, in any reasonably plain 
case, any outrageous case, to get a verdict every time under 
that section. 

Mr. Cummins. * * * but we are not making this law to 
arrest the progress of monopoly in outrageous cases only. 
We are making it to preserve competition. * * * 

ae * 2 * * 


We might just as well have said * * * that the seller 
can do anything that he desires or pleases to meet competition 
that is not in violation of the antitrust laws; if it is in viola- 
tion of the antitrust law, we need no further condemnation 
or penalty. We have wound up this section practically by 
saying that the seller can do whatsoever he pleases with re- 
gard to his business, provided he does not violate the anti- 
trust law; and yet this is one of the sections that have been 
proposed to strengthen the antitrust law, to add to the anti- 
trust law, to accomplish the purpose of the antitrust law by 
forbidding something that is not now forbidden by the 
States. 

Section 2 emerged from conference with the good faith proviso 
modified by the elimination of the phrase “and not intended to cre- 
ate monopoly.” In the Senate debate on the conference report 
(S. Doc. No. 585), this good-faith provision was once again criticized 
sharply: 


Mr. Sreriine. * * * I come to this significant provision 
injected by the committee, namely, the provision which per- 
mits “discrimination in price in the same or different com- 
munities made in good faith to meet competition.” It is easy 
to conceive of the multitude of sins that may be covered by 
that broad and generous cloak. 

* * * Think of it. It can always be urged against the 
charge of unlawful discrimination that it was done for the 
purpose of meeting competition. “We found our competi- 
tion charging a certain price for his goods. We cut the 

rice of ours, below cost even, to meet his competition. What 
ave you got to say about it under this law?” 


A succinct statement of the hope that was written into these bills 
is contained in a letter written by Woodrow Wilson shortly after he 
had signed them into law: 


With similar purpose and in a like temper the Congress 
has sought, in the Trade Commission bill and in the Clayton 
bill, to make men in a small way of business as free to suc- 
ceed as men in a big way, and to kill monopoly in the seeed 
* * *. It is our purpose to destroy monopoly and main- 
tain competition as an only effectual instrument of business 
liberty *.* *.™ 


4% 51 Congressional Record 14228. 
4 IL, at p, 14250. 
' Td. at p. 15687. 
9°51 Congressional Record 16115. : 
431 Woodrow Wilson letter of October 17, 1914, The Public Papers of Woodrow Wilson, 
vol. III, pp. 189-190. 
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Specific as its provisions were intended to be, defects in the Clayton 
Act were soon to become ew, Be by the interpretations of the courts 
and the enforcement agencies, y vitiating its purposes. In par- 
ticular, the controversial “good faith” provision, through eal 
cation, resulted in the weakening of the entire section of the law, 
quite contrary to the expectation of the Congress which had passed it. 

The 1936 modification.—Consequently in 1936 when bills were in- 
troduced for the purpose of amending the Clayton Act, a unanimous 
Senate and a 290-to-16 majority of the House enacted the Robinson- 
Patman amendment into law, to reiterate and clarify those provisions 
of the Clayton Act through whose misinterpretations the intent of 
the law had been perverted. 


SHORTCOMINGS OF THE ORIGINAL CLAYTON ACT AND THE GENERAL PURPOSES 
OF THE ROBINSON-PATMAN AMENDMENT 


Two decades of enforcement experience under the Clayton Act 
showed up the inadequacy of section 2 to slow down the pace of monop- 
olization. The fantastic growth of a few monster chain-store organi- 
zations was giving rise to a considerable amount of State legislation, 
including special chain-store taxes, passed in a futile attempt to halt 
the avalanche of chainstore encroachment which was leaving thou- 
sands of crippled or ruined retail and wholesale firms the victims of 
unjust discriminatory practices. 

xtensive studies by the Federal Trade Commission found that 
price discrimination was by no means on the wane; if anything, the 
situation was more serious even than it had been at the time the Clay- 
ton Act became law. The Federal Trade Commission studies left no 
doubt that discriminatory practices were rampant, especially among 
the chainstores, with devastating effects on smaller firms, 

In a 6-year investigation of the causes of monopolization in the dis- 
tribution field, initiated in 1928 at the request of Congress,**? the Com- 
mission found price discrimination to be the major evil contributing 
to the spread of distribution monopolies. On the supplier level, the 
chainstores were found to take discriminatory advantage by demand- 
ing special and unwarranted price concessions on the purchases they 
made from their suppliers. In the other direction, to gain advantage 
over their competitors the chains frequently discriminated at retail by 
holding up prices where competition was absent or weak, and at the 
same time slashing prices in those areas where they found aggressive 
competition. 

In its final report to the Senate on its chainstore investigation, FTC 
stated in its opinion that: 


A simple solution for the uncertainties and difficulties of 
enforcement would be to prohibit unfair and unjust discrimi- 
nation in See and leave it to the enforcement agency, subject 
to review by the courts, to apply that principle to particular 
cases and situations. The soundness of and extent to which 
the present provisos would constitute valid defenses would 
thus become a judicial and not a legislative matter.*** 


2 Directed by S. Res. No. 24, 79th Cong., 1st sess. 

43 Final report of the FTC on chainstore investigation, S. Doc. No. 4, Dec. 13, 1934, 74th 
Cong., ist sess., p. 96. 
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As the result of its study and analysis of the discrimination question, 
FTC thereupon recommended drastic revision of section 2, proposing 
an amendment in the following form: 


It shall be unlawful for any person engaged in commerce, 
in any transaction in or affecting such commerce, either di- 
rectly or indirectly to discriminate unfairly or unjustly in 
price between different purchasers of Cohnuicheiaa ” whieh 
‘commodities are sold for ‘use, consumption, or resale within 
the United States or any Territory thereof or in the District 


of Columbia or any insular ion or other place’ under 
the jurisdiction of the United States.** 


Recognizing the need for effective legislation, the House Committee 
on the Judiciary held extensive hearings on the question of price dis- 
crimination, and subsequently reported out a bill to amend the Clayton 
Act. In its report, the Judiciary Committee stated : 


Your committee is of the opinion that the evidence is over- 
whelming that price discrimination practices exist to such an 
extent that the survival of independent merchants, manufac- 
turers, and other businessmen is seriously imperiled and that 
remedial legislation is necessary.** 


Rather than considering the amendment as proposed by FTC, 
which would have given, that agency carte blanche in defining dis- 
criminatory practices, Congress chose. the alternative of spelling out 
the practices which were to be forbidden. In reporting the bill for 
amendment tothe Senate, the Judiciary Committee made it clear that 
the intention, was to tighten some of the loose provisions of the Clayton 
Act’ 

More than 20 years’ experience and observation * * * have 
convinced us of its shorteomings and of the need to strengthen 
its provisions * * * This your committee has striven to do, 
with a careful regard to the preservation of full freedom for 
sound and wholesome business in all its necessary and proper 
operations, but with a firm resolve not to permit the desire for 
privilege to masquerade under the claim of right.4* 


Changes in the law effected through subsection 2 (a).—To correct 
the shortcomings of the Clayton Act, several modifications were made 
in the new act. One of these was the extension of the law to cover 
not only.those transactions In which both parties were in commerce 
as defined at law, but also to transactions which affected commerce. 
The new subsection 2 (a) contained a phrase extending the law to 
cover injury in intrastate commerce “where either or any of the pur- 
chases involved in such discrimination are in commerce.” “7 

Referring to this provision, the House Judiciary Committee ex- 
plained in its report on the bill that it— 


is of first importance in extending the protections of this bill 
-against the full evil of price discrimination, whether im- 
mediately in interstate or intrastate commerce, wherever it is 


™ Td 

* H. Rept. No, 2287, 74th Cong., 2d sess., on H. R. 8442, p. 3. 
“S$. Rept. No. 1502, 74th Cong.» 2d sess., on 8. 3154, pp. 2-3. 
40th U. 8. Stat. L., p. 1526: 
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state commerce.** 


of such a character as tends directly to burden or affect inter- 









In its counterpart report, the Senate Judiciary Committee added : 
* * * and this clause is designed to extend its scope to discrim- 


inations between interstate and intrastate customers, as 
as between those purely interstate.“ 


well 


Another needed change made by the amendment was to recognize 
that Clayton Act protection had been denied oftenest in the cases 
where that protection was most needed—where the injury to indi- 


vidual competitors was substantial, but where it was not 


asible to 


show substantial injury to competition at large. Explaining that a 
broad general injury could only result from a large accumulation of 
small injuries to competitors, the report of the House Judiciary Com- 
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#8 H. Rept. No. 2287, op. cit.,-p. 
49S. Rept. No. 1502, op. cit., p. 
#° H. Rept. No. 2287, p. cit., p. 8. 
#18. Rept. No. 1502, op. cit., 


mittee stated : 


This provision accomplishes a substantial broadening of a 
similar clause now contained in section 2 of the Clayton Act. 
The existing law has in practice been too restrictive in re- 
quiring a showing of general injury to competitive conditions 
in the line of commerce concerned, whereas the more imme- 
diately important concern is in injury to the competitor vic- 
timized by the discrimination. ly through such injury 
in fact can the larger, general injury result. Through this 
broadening of the jurisdiction of the act, a more effective 
suppression of such injuries is possible and the more effective 
protection of the public interest at the same time is achieved.*” 


The report of the Senate Judiciary Committee added this further 
explanation of the purpose: 


This clause represents a recommended addition to the bill 
as referred to your committee. It tends to exclude from the 
bill otherwise harmless violations of its letter, but accom- 
plishes a substantial broadening of a similar clause now con- 
tained in section 2 of the Clayton Act. The latter has in 
practice been too restrictive, in requiring a showing of gen- 
eral injury te competitive conditions in the line of commerce 
concerned; whereas the more immediately important concern 
is in gy ed to the competitor victimized by the discrimina- 
tion. Only through such injuries, in fact, can the larger 
general injury result, and to catch the weed in the seed will 
keep it. from coming to flower. 


canceled out the ban on “re pricing. Re- 


The weakness of- section 2 lies principally in the 
fact that: (1): It places no limit upon differentials i 
sible on account of differences in quantity; and (2) it permits 
discriminations to meet competition, and thus tends to sub-- 

sy SRS 
4. 
p. 4. 





were, they were subsidiary to the basic 
weaknesses of section 2 0 ‘Clayton Act, the interpretation of which 
had virtuall 


porting the Robinson bill to the Senate, the Judiciary ttee said : 
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stitute, the remedies of retaliation for those of law, with 
destructive consequences to the central object of the bill.“ 


On this point, the House Judiciary Committee reported: 


These provisos have so materially weakened section 2 of 
that act, which this bill proposes to amend, as to render it in- 
adequate, if not almost a nullity. Some of the difficulties of 
enforcement of this section as it stands are pointed out in the 
annual report of the Federal Trade Commission above re- 
ferred to, at pages 63 and following.“ 


Explaining more fully its opinion that this section of the law 
needed to be revised, the Senate Judiciary Committee said: 


Liberty to meet competition which can be met only by 
price cuts at the expense of customers elsewhere, is in its un- 
masked effect the liberty to destroy competition by selling 
locally below cost, a weapon progressively the more destruc- 
tive in the hands of the more powerful, and most deadly to 
the competitor of limited resources, whatever his merit and 
efficiency. While the bill as now reported closes these danger- 
ous loopholes, it leaves the fields of competition free and 
open to the most efficient, and thus in fact protects them the 
more securely against inundations of mere power and size.*** 


At the time the Clayton Act had been passed, it was supposed that 
the clause permitting discriminations which made “only due allow- 
ance for differences in the cost of selling or transportation,” ** was 
intended to limit the price discrimination to the amount of the cost 
saving on volume sales. This in fact was the general interpretation 
placed on the provision until the decision in the case of Goodyear 
Tire & Rubber Co. vy. Federal Trade Commission,*** when the circuit 
court ruled that quantity-purchase differentials were not limited by 
cost differences. 

The amendment allowed price differentials “which make only due 
allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered,” with the pro- 
vision the Federal Trade Commission might establish quantity limits 
“where it finds that available purchasers in greater quantities are so 
few as to render differentials on account thereof unjustly discrimina- 
tory or promotive of monopoly.** 

In recommending the new cost proviso, the Senate report said: 


This proviso is of greatest importance, for while it leaves 
trade and industry free from any restriction or impediment 
to the adoption and use of more economic processes, and to the 
translation of appropriate shares of any savings so effected 
up and down the stream of distribution to the original pro- 
ducer and to the ultimate consumer, it also strictly limits the 
use of quantity price differences to that sphere, since beyond 
it they become instruments of favor and privilege and 
weapons of competitive oppression.** 


“2 Thid. 

48H. Rept. No. 2287, op. cit., p. 7. 
mS. So No. 1502, op. cit. Ne 4. 
** 38th U. §. Stat. L., pp. 780-740. 
4 304 U. 8. 257. 

“' 49th U. 8. Stat. L., p. 1526. 

#1 §. Rept. No. 1502, op. cit.. p. 4. 
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The House report expressed the same opinion in similar language. 
and added: 


This bill neither requires nor compels the granting of dis- 
criminations or differentials of any sort, and the words “or 
require” are expressly inserted in both the above subpara- 
graphs to make that clear. It leaves any who wish to do so 
entirely free to sell to all at the same price regardless of dif- 
ferences in cost, or to grant any differentials not in excess of 
such differences. It does not require the differential, if 

ranted, to be the arithmetical equivalent of the difference. 
t is sufficient that it does not exceed it.**” 


Purposes of subsection 2 (b).—The mayor flaw in the old Clayton 
Act was generally conceded to be the exemption for good-faith meet- 
ing of competition. Through this loophole, almost all violators of the 
law could escape, since discriminations were judged not by their com- 
petitive effects, but by the thoughts that were presumed to have been in 
the minds of the discriminators. Interpreted by the courts in the 
pole of the Sherman Act ban on “attempts to monopolize,” section 2 

ad depended on a showing of evil intent on the part of the accused 
violator—a condition which was difficult to establish even if true. 
The appropriateness of a law which hinges on businessmen’s mental 
processes is at best difficult to rationalize. In this case, the profit- 
seeking motive of meeting one’s competition was allowed to excuse 
violations of a legislative provision which had been designed to cut 
off this particular avenue of profit seeking. Because this law, which 
had been designed to remedy the shortcomings of the Sherman Act, 
was itself interpreted within the limitations of that act, it became a 
nullity in practice. 

As Senator Cummins had remarked during the Senate debate on the 
Clayton Act in 1914: 


Mr. Cummins. ** * Imagine the Government endeavoring 
to prove that a particular instance of price cutting was not 
made in good faith to meet competition. * * * * 


In its chain-store investigations, the Federal Trade Commission had 
scored the good-faith proviso in the Clayton Act as an aid to the 
chains in their ruthless use of discriminatory practices, both in their 
dealings with sellers, and in their own sales markets. The FTC 
report referred to the competition of the chains with other sellers: 


Discriminatory price concessions given to prevent the loss 
of a chain store's business to a competing manufacturer, to 
prevent it manufacturing its own goods, or to prevent it from 
discouraging in its stores the sale of a given manufacturer’s 
goods, may be strongly urged by the manufacturer as “made 
in good faith to meet competition.” ** 


Describing the other side, the FTC report pointed out the role 
played by discrimination in markets where the chains competed with 
other retailers: 


Variation in price between different branches of a chain 
would seem to be a discrimination, the effect of which “may 


#9 17. Rept. No. 2287, 74th Cong,, 2d sess., pp. 9-10. 
#©51 Congressional Record, 14228. 


1 Final Report of the Federal Trade Commission on the Chainstore Investigation, p. 64. 
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be” to produce the forbidden results. It is one thing, how- 
ever, to reach such a broad conclusion on the results of this 

ractice by chains in general and quite another to prevent 

y legal means its use by some particular chain. The reason 
is that the Clayton Act itself specifically permits price dis- 
crimination “in same or different communities made in good 
faith to meet competition.” The Commission has no evidence 
which would establish that price discrimination by chain 
stores has not been in good faith to meet competition and 
there is good ground to conclude that in many cases it has 
been for that purpose.*? 


The variety of viewpoints represented in the legislative attempt 
to modernize the Clayton Act made substantial compromises inevi- 
table in reconciling ideas as to the best way of accomplishing the ob- 
jectives of the new legislation. There was general agreement, never- 
theless, on the basic purpose of the change, which was perhaps stated 
most simply by the House Judiciary Committee in its report: 


The object of the bill * * * is to amend section 2 of the 
Clayton Act so as to suppress more effectually discriminations 
between customers of the same seller not supported by sound 
economic differences in their business position or in the cost 
of serving them.** 


Although the Senate Judiciary Committee had followed the sug- 
gestions of the Federal Trade Commission in the bill which it in- 
troduced, with no mention of the good-faith meeting of competition, 
the language of the original Clayton Act good-faith clause was added 
on the Senate floor. In conference, however, the committee agreed to 
accept the language of the bill as it was introduced in the House, 
which is the language of the statute today. This resulted in the addi- 
tion of subsection 2 (b), which separated the good-faith defense 
from the substantive elements in subsection 2 (a), thus making it a 

rocedural matter. The House report on the conference committee 
ill explained what Congress hoped to accomplish with the changed 
language: 

The Senate bill contained a further proviso—that nothing 
herein contained shall prevent discrimination in price in the 
same or different communities made in good faith to meet 
competition. 

This language is found in existing law, and in the opinion 
of the conferees is one of the obstacles to enforcement of the 
present Clayton Act. The Senate receded, and the language 
is stricken. A provision relating to the question of meeting 
competition, intended to operate only as a rule of evidence in 
a proceeding before the Federal Trade Commission, is in- 
cluded in subsection (b) * * * #4 


In a supplementary report, Mr. Utterback, the chairman of the 
House conferees, added a detailed analysis of the purposes of the 
Robinson-Patman bill; his comments on the clause in subsection 2 (b) 





#2 Thid., p. 51. 
#3 H. Rept. No. 2287, op. cit., p. 7. 
4H. Rept. No. 2951, 74th Cong., 2d sess., on H. R. 8442, pp. 6-7. 
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wroviding for the meeting of competition are particularly enlighten- 
big, Explaining that the seller would be permitted by the intritie 
evidence to show that his lower price was made in good faith to meet 
an equally low price of one of his competitors, he indicated that the 
report states emphatically : 


* * * It is to be noted, however, that this does not set up 
the meeting of competition as an absolute bar to a charge of 
discrimination under the bill, It merely permits it to be 
shown in evidence. This provision is entirely procedural. 
It does not determine substantive rights, labilities, and 
duties.** 


In addition, this report made the specific point that section 2 (b) 
as a procedural provision was not to be construed as a carte blanche 
exemption to violate the bill on the mere showing that a competitor 
yiolated it first, or even that the competitor’s price could not be met 
without discriminating in contravention of the intent of the law. As 
an illustration, the report cited the House hearings on discrimina- 
tion which found that Colgate-Palmolive-Peet had granted a 15 
cents a box discrimination to A. & P. on its purchases of soap. Under 
the intended provision of 2 (b): 


* * * [pon a complaint and hearing before the Federal 
Trade Commission, this proviso would permit the Colgate 
Co. to show in rebuttal evidence, if such were the fact, an 
equally low price made by a local soap manufacturer in Des 
Moines, Iowa, to A. & P's retail outlets in that city; but 
this would not exonerate it from a discrimination granted to 
A. & P. everywhere, if otherwise in violation of the bill.“ 


Once again referring to the committee hearings, which showed that 
Procter & Gamble had granted a like discount to A. & P. on soap, 
the report stated that section 2 would be nullified entirely if subsection 
2 (b) were interpreted to permit such showing of a competing offer 
as an absolute bar to liability for discrimination, since it 1s generally 
the case that large buyers are granted equivalent discounts from sellers 
competing for their business. The report stated : 


* * * One violation of law cannot be permitted to justify 
another. As in any case of self-defense, while the attack 
against which the defense is claimed may be shown in evi- 
dence, its competency as a bar depends also upon whether it 
was a legal or illegal attack. A discrimination in violation 
of this bill is in practical effect a commercial bribe to lure 
the business of the favored customer away from the com- 
petitor, and if one bribe were permitted to justify another 
the bill would be futile to achieve its plainly intended pur- 
poses.*7 


These various excerpts indicate the general tenor expressed by the 
sponsors of change. The Clayton Act, which had been designed as 
a remedy for some of the shortcomings of the Sherman Act, had itself 
been interpreted within the limitations of that act. Consequently, 
Congress found it necessary through the Robinson-Patman Act in 


#580 Congressional Record 9418. 
456 Thid. 


#780 Congressional Record 9418. 
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1936 to guide the courts into the direction that it had intended when 
it p the Clayton Act in 1914. Recent attacks on the price- 
discrimination law, which would attempt to reduce it to pre-Clayton 
Act dimensions, in the old Sherman Act context, find no support in 
the legislative record of the Robinson-Patman Act. This amendment, 
which was enacted unanimously by the Senate and by an overwhelm- 
ing majority of the House was intended to supplement. the purposes 
of the Sherman Act and to plug up the loopholes in the Clayton Act. 
The “Good-faith” issue and the Standard Oil (Indiana) decision 

The “good-faith” issue, which has been a perennial stumbling block 
in the interpretation of section 2 of the Clayton Act both before and 
after the Robinson-Patman amendment, culminated in the Supreme 
Court decision in the Standard Oil (Indiana) case,** in the virtual 
disabling of that section of the law. 

Prior to the Standard (Indiana) decision, the nature of the sec- 
tion 2 (b) defense of good-faith meeting of competition had not 
been finally adjudicated, although the issue had been partially raised 
in the two Ghacose cases and the Cement Institute case. 

The Glucose decisions.—In the initial Glucose case, the FTC com- 
plaint had charged the Corn Products refining and sales companies 
with discriminating in price among their customers on two separate 
counts. First, the respondent companies used a basing-point system 
which resulted in a systematic discrimination causing substantial com- 
petitive injuries to nonfavored buyers. Second, and independent of 
the basing-point issue, Corn Products was found to grant special 
treatment to favored buyers, allowing them to buy at the old price 
subsequent to announced price increases; to favor one specific ina 
buyer with advertising allanaives not granted to other buyers; and 
. enter into exclusive dealing contracts in violation of section 3 of 
the act. 

On appeal in the seventh circuit, the court upheld the Commis- 
sion’s order to cease and desist. The pricing system which was thereby 
condemned had been shown clearly to result in substantial injury to 
certain of the companies’ buyers. Glucose, a corn sirup which is a 
major ingredient in much low-priced candy, was shipped by Corn 
Products from their plants both at Chicago and at Kansas City. 
Delivered prices at all destinations, however, were quoted on the basis 
of Chicago price plus freight from Chicago, regardless of the plant 
of actual origin; this resulted in a consequent discrimination against 
buyers nearer Kansas City than Chicago. The Federal Trade Com- 
mission had found that the candy manufacturers operated at an 
extremely small margin of profit; that mass buyers would shift from 
one source of supply to another in response to price differentials of 
a fraction of a cent a pound; and that the cost of glucose was a sub- 
stantial element in the manufacturers’ total cost, so that unequal treat- 
ment of the candy producers in their purchases of glucose directly and 
substantially affected their ability to compete in the sale of candy. 
The consequence of the price system was substantial injury to buyers 
outside Chicago, which forced the industry to gravitate toward Chi- 
cago. Neither in the original defense nor in the appeal to the circuit 
court did the Corn Products companies make more than a desultory 
attempt to show good-faith meeting of competition on this charge. 


#8 340 U. 8. 231. 
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On the count of their discriminatory booking practices, however, 
respondents specifically urged the good-faith defense, although they 
made no satisfactory showing of evidence. The findings showed that 
it had been the custom, upon announcing a price increase, to allow all 
purchasers 5 days to place orders at the old price for delivery up to 
30 days, a policy which in itself involved no discrimination. ee prac- 
tice, however, certain large buyers were permitted to place their orders 
after the 5-day period, and were granted extensions on delivery, in 
some extreme cases, as much as 120 days. This meant that favored 
purchasers often paid the old low price long after smaller buyers were 
paying the higher prices. Although Corn Products offered a good- 
faith plea to the prima facie showing of discrimination made by FTC, 
the circuit court was not itnpreseed by the defense which it described 
as “general in character and vague in effect.”** Respondents had 
claimed that the discriminations had arisen because “some competitor 
had offered purchasers the same proposition” ; and after a controversy 
in which tank-wagon buyers insisted there was discrimination in favor 
of tank-car buyers, some competing glucose producers offered better 
prices to the wagon buyers, which a Corn Products witness said, “I 
suppose forced us to do likewise.” The court found no evidence there 
to sustain a good-faith defense; the testimony which was offered 
amounted to nothing more than a conclusion on the part of the wit- 
nesses that the competitive situation justified the prima facie case of 
discrimination. The court concluded: 


This, it seems to us, is not the sort of testimony sufficient to 
sustain a finding of exemption provided by Congress for meet- 
ing competition or to justify a finding that the prima facie 
ease of discrimination as to booking practices has been 
rebutted. Indeed, if competitors’ prices were arrived at in 
the same manner, to approve the defense, one would be driven 
to the inconsistent ne of approving one evil practice 
because it was indulged in in order to meet a similar evil 
practice. 


In the companion Glucose case, against the A. E. Staley manufac- 
turing and sales firms, the Commission charged that the companies 
violated section 2 (c) with their adoption in toto of the system of de- 
livered prices quoted by their competitor, Corn Products. It was 
found that when Staley began manufacturing and selling corn deriva- 
tives, particularly glucose, they discovered almost immediately that 
they could obtain the same prices set by Corn Products in all markets. 
These facts were stipulated : 


Respondents thus found in operation a pricing system 
which, if followed, would produce exact identity in prices 
of glucose of the several producers when sold in any city of 
the United States. Respondents, to gain access to the mar- 
kets thus established, made their sales “by first quoting the 
same prices as were quoted by competitors and then making 
whatever reduction in price * * * was necessary to obtain 
business.” When respondents soon found that their product 
would command the same market price as that of their com- 
petitors, they “adopted the practice of selling at the same 


“© FTO vy. Corn Products, et al., 144 F. 2d (C. A. Tth Cir.) at 217. 
4 Thid. 
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delivered rices as [their] competitors, whatever they might 
be f * * 462 : 

Consequently, although the Staley plant was located in Decatur, 
TIL, they quoted the same Chicago base plus freight to destination 
prices quoted by Corn Products. This naturally resulted in an even 
more lopsided system of prices than that of Corn Products, for in the 
Corn Products situation, at least, the buyers who received delivery 
from the Chicago plant paid no more than the base price plus 
shipping charges. In the Staley system, however, it would have been 
entirely accidental if any buyer had paid only base price plus actual 
freight, since the origin of shipment was in no case the price base. 
The FTC findings held that— 


* * * in adopting the aforesaid pricing plan respondents 
adopted a system of pricing the use of which requzres them 
to discriminate in price am their customers and which 
automatically precludes them from selling glucose at prices 
which make due allowance for cost of delivery.“ [ Empha- 
sis added. 


The maximum discrimination was between Decatur and Chicago; 
the price at Staley’s Decatur plant was 18 cents per hundred pounds 
higher than the price of glucose delivered in Chicago, making an 
overall 36-cent discrimination, or 16 percent, between the 2 points. 
The prices, of course, were those set by Corn Products, and included a 
1514,-cent delivery charge from Chicago to Decatur. For Staley, this 
meant a “phantom freight” charge to its Decatur purchasers matched 
by an equal amount of freight absorption for their Chicago buyers. 
In addition, the same discriminatory booking practices described in 
the Corn Products case were used by Staley; it was found that dis- 
criminations against small buyers ranged from 30 cents to 55 cents a 
hundred pounds, which amounted to 15 percent to 25 percent of the 
total purchase price. 

In the decision on the initial appeal, the court for the seventh cir- 
cuit held that the Commission’s evidence did not support its finding 
that the discrimination under review tended substantially to lessen 
competition or to create a monopoly.“* The case was consequently 
remanded to the Commission for further consideration. In reviewing 
FTC's modified findings, the court was satisfied that the facts sup- 
ported the Commission's conclusions.“ The court, however, did not 
find it necessary to reach a decision as to the legality or the illegality 
of the basing-point system. Accepting FTC’s findings that the price 
system as employed by Staley produced discriminations which lessened 
competition or tended to create a monopoly, the court recognized that 
a prima facie case of discrimination had dents been made out by the 
Commission, similar to the case against Corn Products, in which this 
same court upheld the Commission’s order. However, a good-faith 
defense, which had not been an issue in the Corn Products decision, 
was entered in the Staley case. 

It was stipulated that when Staley went into business, the company 
found that the Fo ke producer of glucose, Corn Products Refining 
Co., and its sales subsidiary had set up a system of delivered prices on 


#8 Federal Trade Commission Vv. Staley Mfg. Co. et al., 324 U. S. 746, at 751. 

“3 PTO v. A. B. Staley Manufacturing Co. et al., Docket No. 3803, Findings, p. 8. 
#4135 F. 2d 453. 

5144 F. 2d 221. 
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a Chicago base. ° ne 3 matched the Corn Products quotation at each 
destination, and found that it could command the same price without 
any need to offer a lower price to gain consumer acce Asa 
consequence, Staley found it expedient to take over the Corn Products 
schedule of pe intact—and, in the opinion of the court of appeals, 
in good faith. Subsequently Staley also adopted the booking system 
by Corn Products. 

In using the readymade basing-point schedule, Federal Trade Com- 

mission had found that— 


Respondents became an es, ng art of this pricing system 
and have demonstrated this by sein from cies to time as 
a price leader by increasing or decreasing their prices in 
advance of similar action by their competitors. Under this 
pricing system all manufacturers of glucose generally, but 
not invariably, follow an advance in price made by one manu- 
facturer by making a similar advance.“ 


The Commission’s attitude was that Staley had not only adopted 
a price system which bore a wholly artificial relationship to its own 
cost situation, creating completely indefensible discriminations among 
its customers, but it also had performed on occasion as price leader, 
initiating changes in the system that were adopted by the others in 
the industry. This role of price leadership was beat inconsistent 
with Staley’s defense that it had merely matched in good faith the 
rices established by its competitor in the market. The circuit court 
eld that the fact that Staley was first to change particular prices in 
the structure was not controlling. Rather, because the basing-point 
stem itself was at issue, the question to be considered was whether 
taley was first to adopt the basing-point system as a whole, which it 
obviously was not. The Court’s thoughts evidently were wool gather- 
ing when it arrived at this rather remarkable conclusion : 


Even if it be inferred that all prices were promulgated by 
use of the basing-point system so that the price changing men- 
tioned in the above stipulation should be considered within 
the basing-point practice, still section 2 (b) of the statute 
does not require that competitors’ prices shall be first an- 
announced and promulgated before one may in good faith 
meet them. The companies may very well have known what 
the competitive situation in their industry was and what was 
certain to happen. /n anticipation of what their competi- 
tors were certain to do, the companies promulgated prices to 
meet the foreseen competitive situation*™ [Emphasis 


added. | 


Under this strange reasoning, that an unannounced but nonexist- 
ent price can be matched in good faith, it is difficult to conceive of a 
asm yr price that could not be thus defended. 

One judge dissenting said that he was unable to reach the conclusion 
that Staley qualified under the statutory provision that a seller might 
justify his lower price on a showing that it was made in “ faith 
to meet an equally low price of a competitor.” It was his opinion that 
no lower price was ever contemplated by either party : That there was 
neither a showing that Staley was setting a “lower” price than it 








«49 F. T. C. 983. 
47144 F. 2d 221, at 224-225. 
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otherwise would have, nor that Corn Products was maintaining a 
“low” price that Staley had to come down to match. In addition he 
was convinced that the good-faith defense was never meant to justify 
the practices under consideration. 


Good faith cannot be ascribed to a seller who adds a freight 
charge to the selling price when there was no freight charge. 
It is utterly inconceivable that Staley could charge a cus- 
tomer a price which included a freight item from Chicago 
to Decatur, when no such shipment was ever made by Staley, 
and delivery was to a customer in Decatur, where Staley’s 
plant is located, and then assert that said practice was to jus- 
tify a lower price and to meet the equally low price of a (Chi- 
cago) competitor.“ 
The Supreme Court opinions on the two glucose cases were handed 
down on the same day. In the Corn Products decision, on the basis 


of the stipulated facts as to the system of basing-point prices, this 
Court stated : 


Petitioners’ pricing system results’ inevitably in systematic 
orice discriminations, since the prices they. receive upon de- 
varies from Kansas City bear relation to factors other than 
actual costs of production or delivery. 


The Court did not concern itself with conjectures as to the legality 
or illegality of basing-point pricing in the abstract. Whether the 
system would have been lawful if prices had been based in all in- 
stances on the actual origin of shipments is entirely apart from the 
issue; the complaint had rested on the fact of imaginary freight 
charges on shipments from a Kansas City origin. Nor did the Court 
speculate about the attitude of Congress toward basing-point systems 
in general, but said : 


The price discriminations resulting from this systematic 
inclusion of the freight differential in computing the deliv- 
ered price are not specifically permitted by the statute. 
Hence they are unlawful, unless, as petitioners argue, there 
is an implicit exception to the statute for such a basing-point 
system,*”° 


The order of the Federal Trade Commission was affirmed. 

Since Staley had merely taken over the same price system used 
by Corn Products, the facts in the Staley case warranted the same 
conclusion of violation of section 2.(a). Of the price system itself, 
which included an item of unearned “phantom freight” or required 


absorption of freight resulting in wide variations in mill net prices, 
the Court said : 


Since such freight differentials bear no relation to the actual 
cost of delivery, they are systematic discriminations pro- 
hibited by section 2 (a), whenever they have the defined effect 
upon competition.” 

The only separate issue to be decided. by the Supreme Court was 

whether Staley had made out an adequate section 2 (b) defense of 

good faith discrimination to meet competitors’ equally low prices. 

‘* Tbid., at 226 


«© Corn Products Refining Co. et al. v. PTC, 324 U. S. 726, at 732. 
“°Tbid., at_ 733 
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1 FTO v. Staley Mfg. Co., et al., 324 U. S. 746, at 751. 
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For its interpretation of good faith, the Court referred to the 
conference report on the Robinson-Patman Act‘? and the supple- 
mentary statement of Mr. Utterbach, who was chairman of the House 
conference committee.** Noting that the lan of the Clayton 
Act which had provided that nothing “shall prevent * * * dis- 
criminations in price * * * made in good faith to meet competition” 
had been altered to the language of the Robinson-Patman Act which 
made the defense a matter of rebutting the Commission’s prima 
facie case, the Court said: 


The change in language of this exception was for the purpose 
of making the defense a matter of evidence in each case, 
raising a question of fact as to whether the competition jus- 
tified the discrimination.** 


It was Staley’s contention that they had sustained their burden of 
proof merely by showing that they had adopted their competitors’ 
pricing system. This argument, in the Court’s opinion, implied that a 
seller could justify a system otherwise unlawful under section 2 on 
the excuse that competitors are partially violating the law by main- 
taining a like system. It would then follow that even if the com- 

etitors’ price system were wholly unlawful, a ondent would be 
immune from prosecution simply use he “met” the prices in a sys- 
tem which his competitor egtablished first. The Court said: 


This startling conclusion is admissible only upon the assump- 
tion that the statute permits.a seller to maintain an otherwise 
unlawful system of discriminatory prices, merely because he 
had adopted it in its entirety, as a means of securing the bene- 
fits of a like unlawful system maintained by his competitors. 
* * * We think the conclusion is inadmissible, in view of the 
clear congressional purpose not to sanction by section 2 (b) 
the excuse that the person charged with a violation of the 
law was merely adopting a similarly unlawful practice of 
another.*”® 


The Court cited the statement of Mr. Utterback in presenting the con- 
ference report on the Robinson-Patman amendment, that— 


this —— provision cannot be construed as a carte 
blanche exemption to violate the bill so long as a competitor 
can be shown to have violated it first * * * 4° 


It was the opinion of the court that the good faith provision re- 
ferred primarily to individual competitive situations, not to a gen- 
eral system of competition. In rejecting the attempted justification 
of a pricing system involving phantom freight and freight absorp- 
tion, the Court stated : 


But section 2 (b) does not concern itself with pricing sys- 
tems or even with all the seller’s discriminatory prices to 
buyers. It speaks only of the seller’s “lower” price and of that 


“xiacord Offs, ie 


«5 Thid., at pp. 753-754. 
#6 80 Congressional Record 9418. 
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only to the extent that it is made “in good faith to meet an 
equally low price of a competitor.” *77 


Furthermore, the lower court had previously noted that although the 
case under consideration involved no charge of conspiracy, a previous 
complaint of conspiracy to maintain the same basing-point system had 
been filed under the Sherman Act in the northern district of Indi- 
ana, and a final consent decree had been entered in that earlier case.* 

The point on which the Court placed primary emphasis was the 
statutory test requiring Staley to show that it had established a “lower” 


price in order to meet a competitor’s “equally low” price. Thus the 
Court said: 


This test presupposes that the person charged with violat- 
ing the act would, by his normal, nondiscriminatory pricing 
methods, have reached a price so high that he could reduce it 
in order to meet the competitor’s equally low price.*” 


The Court found, on the contrary, that Staley had systematically 
refrained from granting lower delivered prices even where it had 
freight advantages over its competitors—particularly at its plant in 
Decatur, where it charged its customers a price high enough to 
include the full freight cost on competitors’ shipments from Chicago. 
There is no reason to conclude that if Staley had constructed its own 
nondiscriminatory system, its prices would have been generally 
higher than Corn Products’ prices at each destination. Furthermore, 
Staley had never attempted to set its own prices, but had been content 
to follow slavishly a price schedule which was systematically dis- 
criminatory among its own customers. 

In the Court’s opinion: 


The Commission’s conclusion seems inescapable that re- 
spondents’ discriminations, such as those between purchasers 
in Chicago and Decatur, were established not to meet equally 
low Chicago prices of competitors there, but in order to estab- 
lish elsewhere the artificially high prices whose discrimina- 
tory effect. permeates respondents’ entire pricing system.**° 


The Standard (Indiana) decision.—The effect of the 1951 Supreme 
Court decision in the Standard Oil (Indiana)* case, as interpreted 
by FTC and the Attorney General’s committee,.has been to recast the 
section 2 (b) good-faith defense in the old Clayton Act mold. 

To summarize briefly, the facts of the case were these: In its Detroit 
market, Indiana Standard distributed its products to numerous retail 

asoline stations, some owned and leased by Standard, others owned or 
eased by independent dealers. In addition, Standard sold to four 
large “jobbers” or “wholesalers,” at 114 cents per gallon less than 
the posted wagon price to retailers. The qualifying characteristics 
of a jobber were that he could provide bulk storage facilities to take 
tank-car quantities (8,000 to 12,000 gallons) rather than tank-wagon 
quantities (700 to 800 gallons) ; have adequate credit ability; and buy 
substantial quantities of gasoline (1 to 2 million gallons a year). 


477 324 U. S. 746, at 753. 

4% U. 8. vy. Corn Derivatives Institute, et al., Equity 11634 (1932). 
«7 324 U, 8.746, at 754. 

#0 Tbid., at 756. 
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There was no requirement that the jobbers sell only at wholesale. 
Three jobbers sold both at wholesale and at retail, one of them regu- 
larly reducing both wholesale and retail prices below the prevailing 
level; the fourth jobber sold entirely at retail, and sold regularly at 
prices below those generally prevailimg in the area. FTC found that 
competition at the retail level was injured substantially by the cut-rate 

rices on Standard’s Red Crown brand of gasoline offered by those 

avored buyers at prices lower than Standard’s regular retail opera- 
tors could offer. The record contained ample evidence of great injury 
to independent and company retail dealers which resulted from the 
discriminatory advantage of the jobber-retailers.*” 

The postion of the four jobber-retailers was somewhat anomolous, a 
fact which contributes to the difficulties of analyzing their status under 
the price discrimination law. Because they sold at retail, as well as 
at wholesale, they did not qualify strictly speaking for a functional 
discount of the sort which is independent of the cost-savings justifica- 
tion. In examining the cost defense, moreover, FTC found that al- 
though there were certain cost savings attributable to the volume 
sales to these jobbers, the cent-and-a-half discount was by no means 
wholly justified by lower selling costs. Standard’s attempted cost 
defense failed miserably, and its rejection by FTC was not appealed 
by the company. In carrying the case to the courts, Standard subse- 
uently relied primarily on the gsemtenieg defense, which FTC had 
refused to consider in its original hearings. 

Perhaps foreseeing the procedural impasse which it subsequently 
met, the Commission attempted an unusual argument. 

On the basis of the record of the Standard (Indiana) case, the 
Commission’s attorneys argued that as a matter of law, it was not 
material (1) whether the prices to the four jobbers were made to 
meet equally low prices of competitors, (2) whether the prices allegedly 
met in competition were actually available to the purchasers from 
other sources, and (3) whether these allegedly competitive prices, if 
available, involved gasoline of like grade or quality or of equal accept- 
ance. Instead they elected to beg the question of good faith, and re- 
fused to hear the facts bearing on that issue. The explanation was 
that— 


even though the lower prices in question may have been made 
by respondent in good faith to meet the lower prices of 
competitors, this does not constitute a defense in the face of 
affirmative proof that the effect of the discrimination was to 
injure, destroy and prevent competition with the retail sta- 
tions operated by the said named dealers and with stations 
operated by their retailer-customers.** 


The rationale for this remarkable conclusion involved some rather 
strenuous mental gymnastics. First, FTC defined the prima facie 
showing and the irtativs showing as two distinct alternative types 
of case under which it might bring a charge of price diserimination. 
To make a prima facie case, the attorneys argued that FTC needed to 
show merely (1) that it had jurisdiction, (2) that the goods involved 


#2 A discussion of the hardships incurred by small retail gasoline dealers ts found in 
detail in the hearings of the Small Business Committee on Price Discrimination, and ‘in 
summary in pt. VII of this report. 

#341 FTC 263, at 282. 











PRICE DISCRIMINATION, ETC. 151 


were of like grade and quality, and (3) that there was a discrimination 
in the prices charged to competing customers. This line of reasoning 
followed from the “presumptive injury” doctrine enunciated in the 
Moss ** and Standard Brands “* decisions which had placed on de- 
fendants the burden of showing that injury did not result from the 
discrimination charged. 

In the Standard (Indiana) case, FTC further argued that from a 
showing of these three elements there arose a rebuttable presumption 
of competitive injury, and the burden then shifted to the respondent 
to make his good faith defense against this prima facie case. With 
respect to the respondent’s privilege to bring evidence that his dis- 
criminatory lower price was made in good faith, to meet the equally 


low price of the competitor, moreover, the Commission maintained 
that— 


such a showing is not an absolute defense to a charge of un- 
lawful discrimination and proof of meeting a competitor’s 


eqnery low price can be availed of only to the extent it may 
rebut the prima facie case.*” 


The argument was that respondent had the privilege of rebutting 
a charge of discrimination so long as the showing was prima facie, 
with the injurious effects presumptive merely. Further, it was argued 
that when the Commission’s case assumed the character of an affirma- 
tive showing of substantially injurious competitive effects, there was 


no prima facie case, and consequently nothing for the respondent. to 
rebut. As to this, FTC said: 


The meeting of an equally low price of a competitor in good 
faith is not a defense to a charge of price discrimination 
where competitive injury is affirmatively shown and so 
replaces the rebuttable presumption of a prima facie case. 
[Emphasis added. |** 


Figuratively speaking, this implies that there was not merely a 
physical change by which the prima facie case dissolved into the more 
comprehensible affirmative case, but that there was a sort of chemical 
change by which the presumptively rebuttable prima facie case lost 
its identity in the affirmative case. 

The reasoning by which the Commission endeavored to support 
its distinction goes to the statutory language, which FTC interpreted 
to differentiate between the section 2 (a) discrimination and the sec- 
tion 2 (b) prima facie discrimination. Thus the argument was: 


Section 2 (b) defines a prima facie case as “* * * proof * * * 
that there has been a discrinmation in price * * *.” This 
definition must be compared with the prohibitions of section 
2 (a) which makes such a discrimination unlawful only in 
the event it injuriously affects competition.** 


From this differentiation, FTC proceeded with its argument, 
explaining: 


#4148, F. 2d 378. 

#5189 F. 2d 510. 

“041 FTC 263, at 282. 

841 F. T. C. 263, at 282-283. 
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If proof of good faith in meeting an equally low price of a 
competitor is made, the Commission could no longer rely 
upon its prima facie case, but must show by additional and 
ahausiive evidence that the effect of the discrimination may 
be to substantially lessen competition or tend to create a mo- 
noply or to injure, destroy or prevent competition between 
respondent and its competitors or between customers of the 
respondent or with the customers of such customers.“ 


It would appear that the argument here proceeded backward from 
its own conclusion, Stating that it could not rely solely on a prima 
facie case, but must make additional affirmative showing of sub- 
stantial injury, FTC then reversed the argument and concluded that 
if it were to make an affirmative showing first, there would be no 
prima facie case for the respondent to rebut with a good-faith plea, 
and therefore no opportunity for such defense. The argument 
continued : 


Where such injurious effect on competition is affirmatively 
proved, the proof made as to meeting an equally low price of 
a competitor under the proviso of section 2 (b) dees not con- 
stitute a substantive justification or defense.” 


Tenable as the conclusion may be, it is not really contingent upon the 
reasoning with which it was supported. 

In substance, of course, this conclusion is wholly consistent with the 
expression of legislative intent contained in the statement that the 
provision should “operate only as a rule of evidence in a proceeding be- 
fore the Federal Trade Commission.” * It is also consistent, as FTC 
urged, with the statement that “this procedural provision cannot be 
construed as a carte blanche exemption to violate the bill so long as a 
competitor can be shown to have violated it first.” ** Short of its at- 
tempt to deny respondent the privilege of offering a good faith re- 
buttal, FTC has ample support in the language of the statute and in 
the legislative history for its contention that the rebuttal was never 
sniteeutee to excuse discriminations automatically, without regard to 
the competitive consequences. Of course in the final analysis, the 
Supreme Court refused to sustain FTC’s construction of the statute 
which would have allowed it to reject the rebuttal as relevant evidence. 

When the circuit court decided the case on appeal, it upheld the 
judgment of the FTC, although not for precisely the same reason ad- 
vanced by the Commission. The court assumed that the company 
could have successfully made out a good-faith defense to the Com- 
mission’s prima facie case, but that this defense was not controlling 
in face of the further affirmative showing made by the Commission. 
In the words of the court: ; 


While the Commission made no finding on this point, [good 
faith discrimination to meet. the lower price of a competitor] 
it assumed its existence but held, contrary to petitioner's con- 
tention, that this was not a defense.** 


® Tbid., at 283. 

#9 41 FTC 263, at 283. 

41 80 Congressional Record 9410. 
#2 80 Congressional Record 9418. 
#8173 F. 2d 210 at 214. 
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Referring to the ig, po Clayton Act which made good-faith meet- 
ing of competition a defense of the same stature as the cost-savings 
defense, the court then said: 


But since large buyers could always get such price meet- 
ing by suppliers to justify a discrimination in their favor, 
the purpose of the act to avoid such discrimination was easily 
evaded. Congress sought to change this Papas by changing 
the discriminatory price, made in good faith to meet the low 
price of a competitor, from a defense, as it then was, to a pro- 
cedural aid to enable a seller to overcome the prima facie case 
made by showing a difference in price to customers in the same 
community for goods of the same quality.™ 


Reviewing the legislative history of the Robinson-Patman amend- 
ment, the court cited the portion of the conference report charac- 
terizing the good faith dedi as one of the chief obstacles to en- 
forcement of the Clayton Act, and explained that: 


A provision relating to the question of meeting competi- 
tion, intended to operate only as a rule of evidence in a pro- 
ceeding before the Federal Trade Commission is included 
in subsection (b) in the conference text. * * * 


The Court further cited the statement of the chairman of the House 
conferees, Mr. Utterback, made on the floor of the House when he 
presented the conference report : 


absolute bar to a charge of discrimination under the bill. It 
merely permits it to be shown im evidence. This provision 
is entirely procedural. 


At that time, Mr. Utterback had also made the emphatic point that 
a construction of the 2 (b) provision to allow good faith as an absolute 
defense to the charge ewould nullify the act entirely at the very incep- 
tion of its enforcement, for in nearly every case mass buyers receive 
similar discriminations from competing sellers of the same prod- 
vet. & 


The Court also referred to the words of Chief Justice Stone in the 
Staley decision : 


It will be noted that the defense that the price discrimina- 
tions were made in order to meet competition, is under the 
statute a matter of “rebutting” the Commission’s “prima facie 
case.” Prior to the Robinson-Patman amendments, section 2 
of the Clayton Act provided that nothing contained in it 
“shall prevent” discriminations in price “made in good faith 
to meet competition.” The change in language of this excep- 
tion was for the purpose of making the defense a matter of 
evidence in each case, raising a question of fact as to whether 
= oo justified the discrimination. [Emphasis 
added. 


4 Thid., at 215. 
*© 80 Congressional Record 8414, cited 


— A e charreeeg Record at 9418, cited in 173 F. 2a 210, at 215. 
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_ In judging whether the “competition justified the discrimination” 
in view of the facts of the Standard case, the Court recognized a dis- 
tinction between Standard’s competitive relationship with other refin- 
ing companies, and the competitive relationships among the wholesale 
customers of Standard; and among the retail customers of Standard 
and of the wholesalers. Conceding that the company could have 
made out a successful good faith defense—although FTC had made 
no findings one way or the other—the Court held that this would have 
justified the discrimination merely as it related to competition of 
Standard with other suppliers. But the competitive injuries which 
the Commission had affirmatively proved were not to other refining 
companies, but rather to sellers on the secondary and tertiary levels of 
competition. The Court said: 


The reason for making the discrimination was effective to 
rebut the prima facie case in price discrimination, but it still 
remained a discrimination, and that discrimination affected 
competition on the retail level among the retail customers of 
the wholesalers to whom the petitioner has sold.*” 


Describing the havoc which the discriminatory practice was causing 
among competitors at the retail level, the Court added: 


The petitioner had given a club to its wholesalers which 
they passed on to their retailers to bludgeon their competi- 
tors. That is what the Commission is trying to stop, and it is 
toward the elimination of this evil that the cease and desist 
order is directed.°”° 


In the opinion of the court, the findings of the Commission ade- 
quately demonstrated the fact that the position of the favored whole- 
salers allowed them to discriminate in a manner that not only could, 
but in fact did, injure competition. The court did not believe that 
the competition referred to in the law was confined merely to the 
relationship of the discriminating seller with other similar sellers. 

In addition the court interpreted the amended section 2 to mean 
that the person making the discriminatory price had the burden of 
showing good-faith meeting of a competitor's lower price as a justi- 
fication for the prima facie discrimination; but that this justification 
did not constitute a defense. In the court’s opinion: 


The amended section 2 (a) still made it unlawful to make 
a discriminatory price, as before, and it kept as a defense the 
cost savings and other defenses of the old Clayton Act, but 
took out of the defense category the provision for making a 
lower price to meet competition.*™ 


The court’s judgment upholding the Commission’s order rested 
on the reasoning which it summarized in these words: 


Where as here the discrimination is between purchasers 
who are in competition, and the competition which is alleged 
and proved to be injured is among the retail customers of 
the favored purchasers and other retailers, the fact that. the 
seller’s discriminatory price was made to meet his own com- 


#9 173 F. 2d 210, at 216. 
5 Thid. 
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— is not controlling. The discrimination continued 
ere and its effect was direct and harmful to competition and 
was properly condemned by the Commission’s order, notwith- 
standing the petitioner’s discrimination in price was made in 
good faith to meet competition of its own.>°? 


When the case reached the Supreme Court on appeal, it was 
remanded to the Commission for further findings in accordance with 
the Supreme Court’s opinion. This was tantamount to instructing 
FTC to admit the good-faith plea in evidence, and if the defense 
successfully rebutted the prima facie case, to accept it as an absolute 
defense to the aflirmative showing of price discrimination. The 
Court’s opinion was based primarily upon its own analysis, rather 
than on legislative or judicial history. In a footnote the Court said, 
“We find that the legislative history, at best, is inconclusive.” °°* 

In considering the appeal and explaining its decision, the Court 
said with regard to the admissibility of the good-faith rebuttal: 


All that petitioner asks in the instant case is that its evi- 
dence be considered and that findings be made by the Com- 
mission as to the sufficiency of that evidence to support 
petitioner’s defense under section 2 (b).°* 


Addressing itself first to the right of the person charged with dis- 
crimination to bring rebuttal evidence of having met in good faith 
the equally low price of a competitor, the Court cited the Staley and 
Corn Products decisions in which the question had been reviewed at 
length. The Court regarded the issue as settled. 


While this Court did not sustain the seller’s defense in 
either case, it did unquestionably recognize the relevance of 
the evidence in support of that defense. The decision in each 
case was based upon the insufficiency of the seller’s evidence to 
establish its defense, not upon the inadequacy of tts defense as 
a matter of law.°°* | Emphasis added. | 


The Court referred to the point of view expressed by the court of 
appeals in the Corn Products case, that “we think the evidence is in- 
sufficient to sustain the aflirmative defense.” °°° It cited also its own 
opinion in the Staley case: 


Examination of the testimony satisfies us, as it did the court 
below, that it was insufficient to sustain a finding that the 
lower prices allowed to favored customers were in fact made 
to meet competition. Hence petitioners failed to sustain the 
burden of showing that the price discriminations were 
granted for the purpose of meeting competition (324 U.S. at 
741.)5* [Emphasis added, ] 


In a footnote reference describing the status of the good-faith de- 
fense as it entered into the Staley situation, the Court again cited its 
opinion in that case: 


82 Ibid., at 216. 

se 340 U.S. 231, at 246. 

6% Ibid., at 245. 
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The important point for us is that the court of appeals, as 
well as this Court, unanimously recognized in that case the 
materiality of the seller’s evidence in support of its defense 
under section 2 (b), even though the “discriminations ‘have 
resulted, and do result, in substantial injury to competition 
among purchasers * * *’ ” 598 


As the Court interpreted its Staley decision, the respondent in that 
ease had been permitted to introduce evidence but had failed to make 
the defense because “respondents’ price discriminations were not made 
to meet a ‘lower’ price and consequently were not in good faith.” °°° 

Passing from the question of FTC's obligation to accept in evidence 
‘the respondent’s good-faith rebuttal, which it adjudged to have been 
well established, the court proceeded to the problem of the nature of 
the section 2 (b) defense. FTC had not considered this matter at all. 
The court of appeals had considéred it only to the extent of holding 
that, inasmuch as it considered the rebuttal to be merely procedural, 
with no substantive force, it inferred that the Commission had 
weighed the evidence and found it wanting in contradiction of the 
affirmative showing of injury. 

The Supreme Court, however, unaccountably read into the statute 
an interpretation which is tantamount to the judicial application of 
the Clayton Act prior to its amendment. The Court’s explanation for 
‘reverting to the old standard (although it denied that it was doing 
so) was this: 


In addition, there has been widespread understanding that, 
under the Robinson-Patman Act, it is a complete defense to a 
charge of price discrimination for the seller to show that its 
price differential has been made in good faith to meet a lawful 
and equally low price of a competitor. This understanding 
is reflected in actions and statements of members and counsel 
of the Federal Trade Commission. Representatives of the 
Department of Justice have testified to the effectiveness and 
value of the defense under the Robinson-Patman Act. We 
see no reason to depart from that interpretation.**° 


The extent of this “widespread understanding” that good faith is 
a “complete defense” is indicated in two footnotes to the Court’s 
opinion. In them, the Court cited three FTC decisions in which the 
Commission had inserted saving clauses which “recognize the pro- 
priety” of a seller making good-faith reductions. It cited also a state- 
ment of two representatives of FTC, in a TNEC monograph, which 
said that the amended act “safeguards the right” of a seller to dis- 
criminate in good-faith meeting of competition, with the burden of 
proof on the person charged ; and that “the right of self-defense against 
competitive price attacks is as vital in a competitive economy as the 
right of self-defense against personal attack.”*" The Court further 
referred to testimony of another representative of the Commission, 
to the effect that the FTC’s position, 1f upheld, would “effectively and 
completely erase section 2 (b) from the Robinson-Patman Act.” ** 


508 144 F. 2d 211, at 222. Cited in 340 U. 8S. 231 at 245. 

50 324 U. S. 746, at p. 758. 

510 340 U. 8S, 231, at 746, 747. 

5 The Basing Point Problem, p. 189 (TNEC Monograph 42, 1941.) 

5 Hearings before a subcommittee of the Senate Committee on Interstate and Foreign 
Commerce on S, 236, 8ist Cong., Ist sess., p. 66. 
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Presumably the position referred to was the FTC’s argument that it 
was not required to accept evidence at all in rebuttal of the prime facie 
case when it had made an affirmative case. The representatives of the 
Department of Justice referred to were an Assistant Attorney Gen- 
eral who had said that under section 2 (b) sellers were permitted to 
“justify” otherwise forbidden discriminations by pleading good faith; 
and an Assistant to the Attorney General, whose remarks were referred 
to but not quoted by the Court. It was this, in lieu of the “at best 
inconclusive” legislative history of the act, which led the Court to 
defer to the “widespread understanding” that good faith is a “com- 
plete defense.” 

It has been explained why it was thought that the economic char- 
acteristics of discrimination would indicate any need to “reconcile” 
the Robinson-Patman Act with the rest of the antitrust laws. 

Saying that Congress did not intend by the Robinson-Patman Act 
“either to abolish competition or so radically to curtail it that a seller 
would have no substantial right of self-defense against a price raid 
by a competitor,” *** the Court illustrated its pomt with a rather free 
translation of the familiar “decreasing cost” argument. It supposed 
that a seller was forced, rather than to lose a customer, to meet a 


“temptingly lower price” offered the customer by a competitor of the 
seller : 


It might be that this customer is the seller’s only available 
market for the major portion of the seller’s product, and that 
the loss of this customer would result in forcing a much higher 
unit cost and higher sales price upon the seller’s other cus- 
tomers. There is nothing to show a congressional purpose, 
in such a situation, to compel the seller to choose only between 
ruinously cutting its prices to all its customers to match the 
price offered to one, or refusing to meet the competition and 
ruinously raising its prices to its remaining customers to 
cover increased unit costs.** | Emphasis added. 


Even if the decreasing-cost situation were the rule rather than the 
exceptional case that it is, the Court’s example overlooks an incon- 
sistency which defeats its conclusion. For if this large buyer really 
is the only market for the “major portion” of the seller’s business, 
then the price granted this buyer will be “ruimous” whether or not 
extended to the remaining minor portion of the seller’s customers. 
The seller is already on the horns of a dilemma which will not be 
solved in any event by a discrimination in favor of the buyer of the 
“major portion,” for his choice is merely between selling all his product 
or nearly all his product at this ruinously low price. 

The Court said also: 


it must have been obvious to Congress that any price re- 
duction to any dealer may always affect competition at that 
dealer’s level as well as at the dealer’s resale level, whether 
or not the reduction to the dealer is discriminatory.*** 


It was not the congressional intent to prevent all price movements 
which affect competition, but merely those which substantially injure 


518 340 U. S. 231, at p. 249. 
54 340 U. S. 231, at pp. 749-740. 
533 340 U. S. 231, at p. 250. 



























158 PRICE DISCRIMINATION, ETC. 


competition through arbitrary changes in the relative prices paid by 
competitors. 

The Court footnoted its conclusions with references to some of the 
expounders of the pseudo theory of effective competition, including 
Professor Adelman and Breck McAllister, Esq., who as members of 
the Attorney General’s committee subsequently joined with the ma- 
jority in “applauding” this decision. The Court chose to reach its 
decision in terms of legislative intent. But it is a rather curious 
circumstance that an understanding of congressional intent is taken, 
not from the words of the Congress which had passed the Robinson- 
Patman Act, but from the opinions of the lawyers who make their 
living defending clients charged with violation of the act, and in the 
writings of men outspokenly hostile to the purposes of the act. The 
confusion which arose was compounded by repeated references to the 
Staley decision, in one of which it was indicated that the “lower 
price which lawfully may be met by a seller under the protection of 
section 2 (b), must be a lawful price.” **° 

In the Staley case, it will be recalled, Staley was enjoined from 
meeting an unlawful set of prices not simply because the prices were 
unlawful, but because adopting them caused unjustifiable systematic 
discriminations among Staley’s own customers. It can be assumed 
that Staley would have been enjoined, as Corn Products was, from 
adopting the system ab initio; but this is because the system was un- 
lawfully discriminatory, quite apart from any issue of good faith. 
In the Standard case, however, the Court evidently did not take 
into account the distinguishing features of the Staley decision which 
condemned Staley for adopting an unlawful system not in good faith; 
and hence concluded that good faith would require the meeting of a 
lawful price. The Court used the words “self-defense against a price 
raid by a competitor.” °** 

In the usual context, the victim of an unlawful—not a lawful— 
attack may avail himself of whatever defenses are necessary to protect 
himself from his assailant, until the legal authorities can intervene. 
That is, a self-defense situation contains as necessary elements: (1) 
an unlawful attack; (2) a counterattack which may go no further than 
to defend against the attack itself; and (3) a termination of the de- 
fensive action with the intervention of the law. In the Standard case, 
at least two of these elements were lacking. 

The Court apparently considered that discrimination is a manifesta- 
tion of competition and the antidiscrimination law a necessary evil. 
Thus it said: 

None of these changes, however, cut into the actual core of 
the defense. That still consists of the provision that where- 
ever a lawful lower price of a competitor threatens to de- 
prive a seller of a customer, the seller to retain that customer, 
may in good faith meet that lower price. Actual competi- 
tion, at least in this elemental form, is thus preserved. 
[Emphasis added. ] 


Justice Reed dissented and took issue with the majority opinion 
that good faith in meeting competition, which under the old section 2 
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had been an absolute defense, continued under the amended act as “an 
equally absolute, but more limited defense” than previously. He said: 


Such a conclusion seems erroneous. What follows in this 
dissent demonstrates, we think, that Congress intended so to 
amend the Clayton Act that the avenue of escape given price 
discriminators by its “meeting competition” clause should be 
narrowed. The Court’s interpretation leaves what the seller 
can do almost as wide open as before * * * It seems clear to us 
that the interpretation put upon the clause of the Robinson- 
Patman Act by the Court means that no real change has been 
brought about by the amendment. 


However, Justice Reed also wrote: 


Nondiscriminatory pricing tends to weaken competition in 
that a seller, while otherwise maintaining his prices, cannot 
meet his antagonist’s price in order to get a single order or 
customer.**° 


It is unfortunate that in the Standard case it was not recognized 
that when a seller discriminates to meet a lower price of a competitor, 
there are two possibilities. One is that the price which is met is itself 
a discriminatory price, and hence unlawful, and that the appropriate 
solution is to bring action against the seller who initiated the discrim- 
inatory low price, thus eliminating both the price and the necessity for 
others to discriminate in order to meet it. This was, in fact, the solu- 
tion in the Corn Products case. The other possibility is that the lower 
orice which is met is nondiscriminatory. This would mean that there 
is a seller able to supply all of his customers at a price which, in the 
words of the majority of the Court, is “ruinously” low for the price- 
matching discriminator. In other words, the low-price seller is more 
efficient. Now to allow the discriminator to subsidize his price reduc- 
tion to one buyer by charging higher prices to his other buyers in 
order to retain a customer, or to take away a customer from a more 
efficient seller, is the very antithesis of the competition. Yet the 
Standard case results in preserving such conditions. 

In passing the law Congress did not contemplate giving a seller a 
proprietary interest in the trade of any or all of his customers; and it 
most assuredly did not intend to protect any seller from legitimate 
competitive inroads of more efficient rivals. This is because, in the 
opinion of the legislature, competition in the larger sense is better 
served by enforcing uniform treatment of customers than by per- 
mitting special treatment by coercion or cajolery. 

Unable to dodge the issue of good faith on remand, the FTC con- 
sidered evidence in support of the rebuttal, and concluded from the 
evidence which it reviewed “that these lower prices were not made in 

ood faith to meet equally low prices of competitors within the mean- 
ing of section 2 (b) of the amended Clayton Act.” °* 

In support of this finding, the Commission cited evidence which 
showed that the low prices which Standard met, allegedly in a good- 
faith attempt to avoid losing its jobber-customers, had been made by 
sellers of off-brands of gasoline, which “did not have public ac- 
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ceptance comparable to that enjoyed by respondent’s Red Crowr 
gasoline.” ** One of the four jobbers had had no offers at all; the 
others had received sporadic offers over a period of years, both before 
and after the amendment to the law in 1936; all of the offers had been 
for off-brands of gasoline, apparently none of which the jobbers had 
had any serious intention of accepting. A continuing offer by the 
Red Indian Oil Co. to one of the jobbers was likewise for an off-brand 
gasoline; in this instance, however, it appears that the dealer might 
have accepted the offer if Standard had not acceded to its demands 
for a 114 cent per gallon discount. FTC contended in this connection 
that it was unnecessary for it to make findings as to whether the offers 
were for gasoline of “like grade and quality,” since the offers were not 
for any of the major brands. Known in the trade as off-brands, these 
gasolines had a sufficiently lower margin of consumer acceptance that 
their sellers were a aeated to grant a differential price in order to 
establish a market with the retail dealers. It should be clear that 
this contention of FTC does not relate to the “of like grade and 
quality” provision of section 2 (a) dealing with discriminations, but 
rather it was an attempt by FTC to demonstrate that the major brands 
were not in “actual” competition with the off-brands, 

FTC furthermore conceded that Standard might well have lost its 
jobber customers if it had ceased granting the discounts; for regardless 
of the absence of cost or any other legal justification, the jobbers (ex- 
cept for the one selling entirely at retail) had become recognized 
under the commonly accepted standards of the industry as qualifying 
for the tank-car price. The issue as the Commission restated it in its 
modified findings was whether a seller, in maintaining a price “system” 
which had been in force prior to the passage of the Robinson-Patman 
Act could, under the law, subsequently claim to be reducing prices to 
meet competitive offers. In effect, FTC argued that the offers which 
had actually been made were not “competitive” offers, since the off- 
brands normally sell at a discount; and the company knew that the 
offer of the Red Indian Oil Co. was not “a serious competitive threat” 
although failure to meet the offer might cost it that one large customer. 
FTC’s contention was that the “competition” came from other major- 
brand sellers; and although by ceasing to grant the differentials, 
Standard would have lost out to the other majors, it could hardly claim: 
to be “meeting” their lower prices, when actually the only low price 
offers had been made by minor-brand sellers. 

The Commission’s major argument was that a long-standing price 
“system” was in effect; a system which Standard knew was capable of 
producing probable injury to competition among its retail dealers, and 
which, it further knew, was not cost-justified. FTC held that under 
these circumstances, Standard’s prices were unjustified and hence 
unlawful; although the prices were made in a good-faith attempt to 
retain customers they would probably have lost to other majors, there 
was no meeting of competition, in good faith or otherwise. Good 
faith, that is, does not apply to pricing in general, but only to lowering 
specific prices to meet an equally low price of a competitor. Since 
all the major oil companies had used this same method of pricing 
before the passage of the Robinson-Patman Act, there was no meetin 
of competition in the terms of the defense. Any seller who happen 


522 Tbid., at 949. 


got a ane Laas oe 


SMC MME LTE SALA OS SE NETS ae 




























































EEA eee Seis 


Sank 


SAS ep ital eae onhge ha gaylaned yiltle 


PRICE? DISCRIMINATION; ETC. 161 


to be supplying any particular jobber would, it is true, have lost that 
jobber as a customer if he had ceased to grant the lower price. How- 
ever, the seller to whom the account was lost in these circumstances 
would then have been liable to prosecution. Under any other reason- 
ing, each of the other major oil companies which used a system similar 
to Standard’s, including the three against whom similar complaints 
were pending, could have pleaded the same defense Standard offered, 
each defending its prices on the grounds that it was meeting the prices 
of the others. C concluded that this was not the sort of defense 
contemplated by section 2 (b). The Commission said that, with one 
exception— 


all of the discriminations in price involved in the proceeding 
were made pursuant to respondent’s established method of 
pricing. They were not the result of departures from a 
nondiscriminatory price scale which were made to meet lower 
prices of competitors, but represent only the contmued ap- 
plication of the pricing andasl reviously adopted by re- 
spondent. and followed by it since long before 1936.°° 


The Commission added that Standard was aware that its policy’ 
on tank-car purchases was substantially the same as those of its major 
competitors, and that Standard was relying on the position— 


that so long as the pricing method in existenee prior to 
the passage of the Robinson-Patman Act remains unchanged 
it can defend its price discriminations on the ground that its 
lower prices were granted in good faith to meet equally low 
prices of its competitors. Upon this same theory, respond- 
ent’s competitors, including the three against whom similar 
charges of price discrimination are pending, might also 
defend their similar price differencies on the ground of meet- 
ing respondent’s equally low prices. or other competitors. 
The Commission does not construe the words “in good faith” 
in section 2 (b) as permitting that. result. 


In reviewing FTC’s modified findings subsequent to the Supreme 
Court’s remand, the circuit court rejected the Commission’s conclu- 
sions. The relevant issue considered this time was merely whether 
ee faith had been established. The court was not persuaded by 

TC’s reasoning that it had not. The court held that the Commis- 
sion’s argument that Standard knew its policies were injurious to 
retailers had been specifically repudiated by the Supreme Court in 
its prior decision ; and that the Commission’s argument that the differ- 
ential was not cost-justified was irrelevant. 

Consonant with the Supreme Court’s dictum that the Robinson- ’ 
Patman amendments did not “cut into the actual core of the defense” 
available under the old Clayton Act, the court of appeals held: 


It. would thus appear that a good-faith defense available 
under the Clayton Act would still be available under the 
amended act. If petitioners’ pricing policy was lawful prior 
to the amendment the same policy was lawful afterward. 


5349 FTC 923, at 954. 
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Such being the case, the mere fact that it [Standard] did 
not change its policy is of little, if any, consequence.”° 


If such is the case, Congress expended much time and effort in 
vain when it wrote section 2 (a) to tighten up the provisions of the 
old section 2, and then wrote off its efforts by leaving in section 2 (b) 
the very loophole whose closing had been the express purpose for 
rewriting that section of the law. 

The only contention of merit which the court noted in FTC’s modi- 
fied findings was the argument that good faith could not prevail in 
defense of a pricing system which has been consistently applied, but 
could apply only to prices which were departures from a nondiscrimi- 
natory scale. The court, however, concluded that the facts of the 
ease did not uphold this contention, and held that FTC’s effort “ob- 
viously * * * designed to bring the case within the scope of the 
system condemned by the Supreme Court in Staley and kindred 
cases” ®° could not be sustained. It was also the opinion of the court 
that the Staley case had involved an unlawful system, whereas good 
faith requires the meeting of a lawful price. The court explained 
that although it did not quite understand why the Supreme Court 
had faiiectaa the word “lawful” into the statutory requirement for 
good faith, it suspected that the purpose was to make the defense 
unavailable toa seller who had met an unlawful price. 

The court said : 


In this connection, it is also pertinent to note that in the 
instant situation there is no finding, no contention, and not 
even a suspicion but that the competing prices which peti- 
tioner met were lawful.*”’ 


The court was convinced that the pricing “method” of the Com- 
mission’s findings, grown into a “policy” and finally into a “system” 
was a semantic progression which bore little resemblance to the actual 
situation. It was the opinion of the court that four prices do not 
constitute a system; and in any event these prices represented merely 
four departures from the company’s otherwise uniform price. 

Finally, the court said of the Commission’s argument : 


It is strange reasoning that one seller should be deprived of 
the defense in 2 (b) because some other seller might also 
invoke its protection.® 


This type of reciprocal good-faith defense which the court im- 
licitly approved, and which the Commission explicitly attacked, had 

n one of the concerns of the framers of the amended act. For 
example: 


This procedural provision cannot be construed as a carte 
blanche exemption to violate the bill so long as a competitor 
can be shown to have violated it first, nor so long as that com- 
petition cannot be met without the use of oppressive discrimi- 
nations in violation of the obvious intent of the bill. 

* * 38 * * 
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If this proviso were construed to permit the showing of a 
competitive offer as an absolute bar to liability for discrimi- 
nation, then it would nullify the act entirely at the very 
inception of its enforcement, for in nearly every case mass 
buyers receive similar discriminations from competing sellers 
of the same product. One violation of the law cannot be per- 
mitted to justify another“® [Emphasis added. ] 


The Commission, whose arguments unfortunately impressed the 
court as being more ingenious than persuasive, was nonetheless right 
in its conclusions, even though not always for the right reasons. Stand- 
ard had pursued a policy which had caused great injury to competi- 
tion among its customers, in violation of the intent of the statute; and 
in defense had offered a rebuttal which Congress had intended as a 
procedural, not a substantive defense, which the Commission, more- 
over, had found to be inadequate. 

We have arrived at the point where legislative history is contra- 
dicted. This is rationalized by assuming that to have done otherwise 
would have resulted in a lessening of competition; and that regardless 
of what Congress had said in its reports on the bill, Congress had in- 
tended to protect competition, not to prevent it. The assumption is 
bottomed upon the idea that by and large Congress had clearly in- 
tended its bill to foster competition, but that it had not really under- 
stood the implications of the statements in its presentation of an analy- 
sis of the law. This situation can be attributed to an economic analy- 
sis that is in need of further review. We need to review anew the prop- 
osition that price discrimination is a form of competition—desirable 
when used in moderation, and unassailable when adopted without evil 
predatory intentions. This basically economic, not legal, issue is one 
stemming from the theories of an odd assortment of borderline econo- 
mists, who, despite their small number, have been extremely vocal and 
have reached no small audience. In fact, a rather impressive propor- 
tion participated in the report of the Attorney General’s committee, 
Fhe: perpetuate their notions under the cloak of anonymous official 

octrine. 

In the course of the adjudication on the good-faith issue, the Federal 
Trade Commission has managed to impale itself on both horns of a 
procedural dilemma. Following the “presumptive injury” doctrine 
enunciated in the Moss and Standard Brands ™ decisions, on the 
one hand, the Commission would have been required to show in its 
prima facie case merely that there was a discrimination in price in- 
volving goods of like grade and quality entering into commerce. 
Against a prima facie case thus defined to presume injury, respondents 
might have produced a good-faith showing in rebuttal, leaving FTC 
to counteract this rebuttal with an affirmative showing of substantial 
competitive injury. Under this construction, tii would then 
have no further defense under section 2 (b). The Commission had 
itself rejected this interpretation, particularly in its later General 
Foods ™ and Automatic Canteen ** opinions. And in that General 
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Foods opinion, the majority of the Commission had cited its view 
stated at page 8 in its brief approving certiorari in the Moss case: 


Although a respondent undoubtedly has the burden of 
proving the various justifications listed in the provisions in 
section 2 * * * the Commission has always construed the act 
to require it as a part of affirmative case to present evidence 
that a discrimination may lessen or tend to injure compe- 
tition. 

Repudiation of the Bryson injury” doctrine makes an affirma- 
tive conclusive showing of substantial injury a requisite part of the 
‘Commission’s case in chief. Moreover, the Commission said in the 
General Foods case: 


The first part of section 2 (a) sets out the elements neces- 
sary to establish a violation of law. They are: (1) discrim- 
inations in price between different purchasers of commodities 
of like grade and quality; (2) certain jurisdictional facts; 
and (3) competitive injury. Proof of all three is necessary 
to make out a prima facie case.** 


On the other hand, the Commission had come to interpret the sec- 
tion 2 (b) good-faith provision to be a complete defense to the prima 
facie case. Procedurally, this meant that if the Commission showed 
affirmative injury in its case in chief, respondent could counter with a 
showing that the discrimination had been made to meet the equally 
low price of a competitor. If good faith is interpreted to require 
merely a showing that a competitor’s low price has in fact been met; 
and if the defense is further interpreted to be an absolute one, then the 
‘Commission would have no further case, once the defense was ad- 
mitted. It was in the framework of these assumptions that FTC 
‘developed its rather extraordinary case against Standard of Indiana. 

In the Standard (Indiana) case, the order of the Commission, issued 
without opinion (except in dissent), was based on FTC's findings 
which argued the distinction between a section 2 (a) showing of dis- 
crimination requiring proof of injury, and a section 2 (b) prime facie 
case merely requiring a showing of discrimination in price. 

In short, the ignominious fate of the good-faith defense was this. 
Congress, aware that an unmitigated defense of good-faith meetin 
of competition had rendered section 2 of the old Clayton Act inef- 
fectual, acted to limit the defense. It was unwilling, however, to de- 
prive sellers of the right to plead self-defense, and retained good faith 
as a procedural mechanism, which would allow the discriminator to 
bring evidence of good faith in rebuttal of a prima facie case against 
it. In explaining the procedural justification, the House manager of 
the bill noted that, as with any other self-defense plea, it was relevant 
to consider whether the action defended against was legal or illegal. 

In the Glucose cases, the Court condemned a seller who took over 
intact the unlawful price system of a competitor, causing discrimina- 
tion against all of its own customers because its prices were con- 
sistently unrelated to its costs. Good faith was not recognized be- 
cause the prices which were matched were not low prices; and _be- 
cause the seller who matched his competitor’s prices did not reduce 


5% Cited in docket No. 5675, Commission’s opinion, p. 5. 
535 Docket No. 5675. 
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his own prices in doing so, but raised them above what they other- 
wise would probably have been. 

In its Standard andi) decision, the Supreme Court apparently 
failed to take into account its Staley case reasoning. The result is the 
reverse of a self-defense plea which is normally appropriate in defend- 
ing an otherwise unlawful counterattack against an unlawful attack. 

Thus the circle was completed. The Clayton Act loophole was once 
more wide open, because the procedural self-defense rebuttal which 
had been substituted for the old substantive, complete defense was 
interpreted as an absolute defense, not only to a prima facie showing 
of discrimination, but to an affirmative showing of substantial injury 
as well. Moreover, unlawful price discriminations having the effect 
of substantially lessening competition may now be defended by show- 
ing that they are needed to combat lawful nondiscriminatory compe- 
tition. 

Despite the sad state into which the Standard of Indiana case 
dropped the law against price discrimination, there was an effort 
to cement that defect into the law by writing it into statutory law. 

Hon. Edward F. Howrey, who had assumed his position as Chair- 
man of the FTC April 1, 1953, had taken the position that the ruling 
by the Supreme Court in the Standard Oil case should be written 
into statutory law. In writing to leaders in the 83d Congress he 
requested that they take action in that regard. The action he re- 
quested would have made sure that the ruling by the Supreme Court in 
the Standard Oil case would continue as a limitation upon the powers 
of the Federal Trade Commission to investigate and proceed in cases 
of price discrimination.” 


536 The letter to the Committee on the Judiciary, U. S. Senate, from Mr. Howrey under 
date of June 16, 1953, is quoted as follows: 

“The Federal Trade Commission is in receipt of your letter dated April 8, 1953, asking 
its views on S. 1357, introduced by Senator Kefauver, and on S. 1377, introduced by 
Senator Capehart. 

“The Kefauver bill would have the effect of overturning the Supreme Court decision in 
the Standard Oil case (340 U. 8. 231). A majority of the Commission believes that it 
should not be enacted into law. 

“The Capehart bill would restate the language of the Robinson-Patman Aet te provide 
for what a majority of the Supreme Court has held is the existing law, and it would apply 
the same standard for competitive pricing to the Federal Trade Commission Act. This bill 
would permit sellers to meet the lower prices their competitors are offering to their custom- 
ers, when they do so in good faith, a competitive situation the majority of the Commission 
believes is not only indispensable to a competitive economy, to the protection of consumers, 
but is an essential orm ment for small-business men in their efforts to hold as well as 
develop their share of the maret. The retailer and wholesaler, more than any other types 
of sellers, must be quickly responsive to competitive pricing. 

“It has been suggested that the theory of the Capehart bill and the Supreme Court 
decision may serve to weaken the Robinson-Patman Act and be inimical to small business. 
As demonstrated below, we believe the contrary to be the fact. : 

“Furthermore, clarification of the meeting competition proviso puts into proper 
perspective an alleged inconsistency between legislative policies which enforce price com- 
petition (Sherman Act and Federal Trade Commission Act) and those which regulate price 
discrimination (Robinson-Patman Act). As Congress thought of it, the promotion of 
price competition and the prohibition of unfair pricing practices constituted a complemen- 
tary dual program of fostering competition in the public interest. However, two conflicting 
viewpoints—seem to have evolved—one condemning price fixing and the other encouraging 
price stabilization. 

“It is the view of the present majority of the Commission that this conflict is unneces- 
sary, that the gearing of the privilege to compete with the obligation to compete fairly, is 
not inconsistent except as made so by strained statutory interpretation. 

“We believe that the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition and must be 
permitted in a free competitive economy. 

“A principal example of such competitive conduct is lawful competitive freight 
absorption. To deny businessmen the right to competitive freight absorption requires 
that every seller purchase from the closest supplier (or suffer the penalty of paying higher 
prices) and it limits each seller to those customers located closer to his plant than to the 
plant of any other seller. If pine oad absorption is not lawful, sellers located in deficit 
production areas are given an artificial economie reward, while buyers in the same areas 
suffer a corresponding peneity, Without freight absorption, sellers in surplus production 
areas are greatly handicapped, while buyers in such areas are given an artificial benefit. 
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VII. Resvurs or Recent INVESTIGATIONS CONCERNING THE PRACTICE 
or Price DiscRIMINATION 


TESTIMONY OF WITNESSES REPRESENTING SMALL-BUSINESS CONCERNS IN 
HEARINGS BEFORE THE HOUSE SMALL BUSINESS COMMITTEE 






Price discrimination in the retail gasoline industry 
Retail gasoline distribution—The framework of the retail gasoline 

market was described most extensively in the Department of Justice 

complaint filed in 1938 against the American Petroleum Institute and 

27 major petroleum companies, The most recent corroboration of 

the major details was provided by the hearings before subcommittee 

No. 1 of this committee. The common denominator which unifies the 

policies of the Big 22 is the industry’s simple but effective leader- 

ship plan. 
Characterizing economic organization of the oil industry as a form i 

of vertical integration combined with horizontal parallelism and unity ; 

of action of price policies, Mr. John W. Nerlinger, Jr., stated to the 

full committee that— 










The vehicle for this coordination, unity, and parallelism 
is the price-leadership system whereby the 48 States of the ; 
United States are divided into 8 gasoline-marketing areas, 
with 1 major integrated company exercising price leadership 
in each area and with other major companies following the 
price leader’s pattern in each area. The organization of 
the oil industry is thus in the form of organic consolidation 
in the vertical dimension and functional consolidation in the 
horizontal dimension.*" 


The principal monopolistic practices disclosed in the Justice De- 
partment complaint, and still very much in evidence today, were sum- 
marized as follows by Mr. William D. Snow:** (1) the tenant sys- 
tem; (2) concentration of pricing-power in the operation by the 22 










Permitting competitive freight absorption—so that a seller may meet the lower price of 
a more favorably located competitor—gives the buyer a greater number of suppliers com- 

ting for their business. At the same time it increases the number of potential customers 

or whose business each seller is free to compete. If businessmen, large or small, cannot 

meet competition, the whole nature of our competitive economy would be recast or 
destroyed; business in some areas would bloom and prosper, while in others it would 
wither and die. 

“Our free-enterprise system requires competition in all arreas. In fact, our whole theory 
of trade regulation is based upon the existence of competition In every market. If such 
regulation is to remain effective, a seller must be permitted, when acting fairly and in good 
faith. to meet the ecually low price of a competitor. 

“We think the Supreme Court reaffirmed this fundamental principle in the case of 
Standard Oil v. Federal Trade Commission (340 U. S. 231), but if a legislative restate- 
ment seems necessary or desirable we believe the Capehart bill will accomplish this. 

“The view recently. but no longer, urged by a majority of the Commission, and which 
is the basis for the Kefauver bill, is that meeting the equally low price of a competitor 
should not be a defense whenever it injures competition. As a practical matter, this 
completely nullifies the defense, and it would then never be available to any seller, for 
the men reme Court has already held that every substantial difference in price may injure 
competition. 

“The view formerly expressed for the Commission on S. 540 on March 16, 1953, is 
withdrawn to the extent that it is inconsistent with that here expressed. My letter of 
April 15, 1953, to the Director of the Bureau of the Budget which expressed by separate 
views on S. 540 is attached. 

“A more detailed statement of both bills and the Commission's views on each is attached. 

“Commissioners Mead and Spingarn dissent from the views expressed in this report. 
A statement of their naene ig. 3 views is attached. 

“In view of your request that the Commission’s views on these bills be made available 
as promptiy as possible in order fo feet'itete the work of the committee, this report has 
not been cleared by the Bureau of the Budget. 

“By direction of the Commission.” 

537 Record of hearings on Price Discrimination, before the Select Committee on Small 
Business, House of Representatives, November 1955, at p. 443. 

8 1d., at p. 905. 
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supplying companies as a single unit in pricing policy; (3) sales be- 
low cost to subjugate rivals too efficient to be dealt with competitively ; 
and (4) price Hatriminetion: Of these, the primary instruments 
through which control over the retailers is exercised by the major inte- 
grated firms are the tenant system and price discrimination. 

The manner in which serfdom prevails even in our 20th century 
world of jet engines and dual exhausts was explained by Mr. Ner- 
linger in his description of the tenant system. 

Over 80 percent of the Nation’s retail dealers operate under leases 
which, according to Mr. Nerlinger, afford “the supplying companies 
a legal captive market for their lubricating oils, tires, batteries, and 
accessories,” because of their short-term nature and arbitrary can- 
cellation clauses. He added: 


The tenant system subjects the 160,000 lessee dealers to indoc- 
trination on the matter of products to be handled, prices 
charged, and other subjects, indoctrination which is empha- 
sized by the continuing threat of lease cancellation for the 
lessee retailers who do not cooperate.” 


The leases, moreover, run for terms of 6 months or 1 year; only 4 
of the 22 major companies permit 3-year leases. Although the sup- 
plier hypothetically has no control over retail prices, a dealer whose 
price policies offend his supplier may well find his lease terminated at 
expiration on some other pretext, such as unclean station or restrooms. 

As for the other 15 to 20 percent of the dealers who either own ox 
lease their independent stations, in order for the majors to control 
these retailers as well as the off-brand dealers price discrimination was 


said by Mr. Nerlinger to constitute an indispensable instrument of 
control: 


Price-discrimination practices are the most important aux- 
iliary means by which major companies administer their retail 
pricing system. They are used by these companies to bring 
individual retailers, off brands, and whole market areas into 
conformity with their established policies.™° 


Complaints to the FTC in 1939 by the Retail Gasoline Dealers 
Association of Michigan, among others, led to the Standard (Indiana) 
case in which FTC attacked the pattern of price discrimination in 
the retail petroleum industry. The situation as Mr. Nerlinger de- 
scribed it was that the four wholesaler dealers, who were the recipients 
of a lower price than that allowed other retailers, passed on to their 
customers the discriminatory price advantage: 


As a result, the approximately 350 other retailers of Stand- 
ard Oil Co. in the Detroit area together with hundreds of 
other retailers of other brands of gasoline were obliged to 
cut their retail prices in order to meet the competition of 
these favored wholesaler-retailers. At that time, the gross 
operating margins received by retailers in the Detroit mar- 
keting area were approximately 3 cents a gallon, and the 
effect of meeting the price competition of these favored 
retailers was to reduce such operating margins for other 
retailers to 1 to 114 cents a gallon. Since rent retained by 


589 Td., at p. 448. 
So Td., at p. 443. 
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the supplier in connection with the sale of its products ab- 
sorbed 1 cent of this margin, these hundreds of retailers were 
required to handle and sell gasoline at substantially no 
compensation. 

The hardship and heartache, business failures, and human 
suffering maith were imposed on service-station operators 
in the Detroit marketing area by this price-discrimination 
ptactice defied description. Suiflice it to say, that there were 
dealers who were a to move their families into their 
stations in order to have shelter. There were dealers attempt- 
ing to buy their own stations who lost them for the price of 
the mortgage.™ 


Both Mr. Snow and Mr. Nerlinger were critical of the Supreme 
Court’s decision in the Standard (Indiana) case, for the interpreta- 
tion it placed on the good-faith defense under section 2 (b) of the 
Robinson-Patman Act. The action of the Court, they believed, rend- 
ered the section 2 (a) ban on price discrimination nugatory. Per- 
mitting the meeting-of-competition defense to prevail over the fact 
of substantia] injury, plainly at variance with the intent of Congress, 
served to weaken competition and strengthen the hold of the inte- 
grated firms over their retail dealers. 

Discussing the attitude expressed by the Court in the Standard 
decision, Mr. Nerlinger said : 


The Court appeared to feel that the position it took would 
result in more rugged competition and lower prices to con- 
sumers. But the plain economic facts have been at sharp 
variance with this assumption. In practice, price discrimi- 
nation results in a larger seller being able to destroy its 
competitors or retailers through price discrimination to a 
few customers, while at the same time gouging the public 
with a generally high price level. In the retail petroleum 
industry, price discrimination means the crushing of retailers 
through a temporary price reduction to a favored dealer 
as a prelude to ry | wholesale prices to all. A few con- 
sumers benefit for a little while, and all consumers pay a 
higher price in the end. 


It was pointed out that gasoline price wars, so dear to the hearts of 
consumers, are not begun in the hope of currying consumer favor. 
They are likelier to be a tactical method of bringing off-brand deal- 
ers to terms, and they generally preface an overall boost in retail prices. 

One of the more disturbing side effects of the Standard (Indiana) 
decision, in the opinion of these witnesses, has been the extension 
and enlargement by FTC of the good-faith defense. As outlined in 
the Court’s decision, the defense is limited to cases “where the lower 
price was granted to retain a customer and where such discrimination 
was in actual or primary competition (as distinguised from compe- 
tition which is secondary or remote).”** However, FTC’s Bureau 
of Investigation has declined to investigate cases in which a major 
oil company has lowered prices to meet the price of a competitor, 


Sa Td., at p. 443. 
S22 Td., at p. 445. 
81d., at p. 446. 
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without making any effort to discover whether the discrimination was 
necessary to retain the dealer as a customer. 

Many of the instances in which FTC’s Bureau of Investigation has 
been asked to investigate, and the Commission has not done so, have 
involved dealers who were bound to the supplier by lease and dealer 
agreements, and could not have been lost in any event; hence the re- 
quirement that the reduction be made to retain a customer could not. 
have been met.** 

To illustrate the new attitude of FTC, Mr. Snow placed in the rec- 
ord a series of letters between him and Mr. Harry A. Babcock, Direc- 
tor of FTC’s Bureau of Investigation. Pertinent passages from that 
correspondence are quoted below. 

In reply to a letter from Mr. Snow complaining of discriminatory 
pricing in Jackson, Miss., Mr. Babcock wrote that the Commission 
had received numerous similar complaints, investigation of which 
failed to establish violation, since in practically every instance the 
discriminations had resulted from local price wars “which were the 
outgrowth of efforts of the major oil companies to meet competition 
of dealers selling nonbranded gasoline at reduced prices.” °** The 
letter stated further that the Commission was undertaking no correc- 
tive action because of the section 2 (b) defense under the Robinson- 
Patman Act— 


which provides in substance that a seller may defend himself 
against a charge of unlawful discrimination in price by 
showing that his lower price was granted in good faith for 
the purpose of meeting an equally low price of a compet- 
itor.**° 


Mr. Snow’s reply pointed out that in the situation he had com- 
plains of, an important element of the section 2 (b) defense as out- 
ined by the Supreme Court was lacking, and the defense was conse- 
quently not available. He reminded Mr. Babcock that the com- 
plaint— 


* * * dealt with a discriminatorily lower price granted by 
the Texas Co. to a single retailer who was in competition 
with an off-brand station. There is no allegation or reason- 
able possibility that another oil company had offered this 
particular retailer a lower price, and since this particular 
retailer was bound to the Texas Co. by lease or dealer agree- 
ment, le would not have been free to accept in any event. 
* * * The indispensable element which is lacking is the re- 
quirement that the discriminatory price must be granted 
to retain the retailer as a customer, otherwise stated, as the 
requirement that the competition being met must be actual or 
primary competition (as distinguished from derivative or 
secondary competition).°** [Emphasis added. } 


The response from Mr. Babcock repeated that the facts outlined 
by Mr. Snow were “almost if not identical” to those in a number of 
instances which the Commission had investigated upon complaint. He 


‘4 Td., at p. 446. 
58 Td., at p. 913. 
5 Td., at p. 913. 
"7 Id., at p. 914. 
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indicated that it appeared undesirable for the Commission to under- 
take further investigation since: 


Specific instances where investigation has not only disclosed 
such practices, but the effect of such practices on competition, 
have been the subject of study and consideration. In no in- 
stance has the Commission issued a complaint where it has 
been shown that a major oil company reduced its price to a 
filling station operator for the purpose of enabling such oper- 
ator to meet a competitive price. 


The investigations heretofore conducted have required the 
use of more than a proportionate share of the available funds 
and personnel.*** 


Mr. Snow wrote again to protest that: 


Your reply of November 22 makes no mention of the “good 
faith” argument, the reasons and authorities cited in my letter 
in connection with it, or the legal sufficiency of our complaint, 
but proceeds to a restatement of your conclusion that, based 
on your experience in other investigations, the Commission 
just wouldn’t issue a complaint in this case in any event. 

Your last letter thus seems wholly unresponsive to the rea- 
soning and authorities presented in my preceding communica- 
tion and to our continuing list of inquiry.” 


Following the court decision in the Texas Co. case, discussed below, 
the Federal Trade Commission modified the position which had been 
stated in the correspondence with Mr. Snow. It now appears that it 
is veering around to the position Mr. Snow was then contending for. 
The FTC has now issued two complaints on the basis of the purpose 
which Mr. Snow argued for in 1954 but which the FTC at that time 
rejected. 

A recent private suit *°° in Connecticut, involving a Texaco dealer 
who operated a station in the Hartford area, has some bearing on this 
issue. 

The facts found by the court indicated that the dealer preferred to 
hold prices 6 to 8 cents a gallon higher than his nearest competitor, 
maintaining a correspondingly higher margin, rather than to sell at 
lower prices and increased volume; and that he was peculiarly well 
situated to carry out this policy, since his was the first station “after 
a long arid stretch of parkway” of about 40 miles. The dealer had 
requested the competitive discount granted to other dealers in the 
area; the Texas Co. had refused the discount except on the condition 
that the dealer reduce his prices to the level maintained by those other 
stations. The plaintiff dealer sued successfully for treble damages 
for the price discrimination thus practiced against him. The court 
found no good-faith meeting of competition which could be claimed to 
justify the discrimination resulting from discounts offered to other 
dealers but withheld from the plaintiff because of his refusal to give 
up his pricing independence. 

In arriving at its finding of price discrimination, the court consid- 
ered issues similar to those FTC had preferred not to recognize. 
Discussing the question of whether the Texas Co. had justified its price- 
under the “meeting competition” defense, the court said: 

58 Td., at pp. 915-916. 


5®Td., at pp. 916-917. 
so Td., at p. 919. 
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Defendant has failed to justify * * * There is no evidence 
‘that the price charged any of the competing dealers was not 
lower than a lawful price at which gas was offered to the 
‘dealers by other refiners. It may be that we could infer that 
ithe prices were somewhat similar. This is not enough. The 
burden is upon defendant to prove the price of its competing 
refiner if defendant seeks to rely on this defense. Standard 
Oil v. F. T. C., supra. If accompanied by a price-fixing 
agreement similar to that tied to Texas’ “allowances” in fact 
if not in name, the price of the competitor might not be a 
lawful price. Moreover, Texas could justify discrimination 
only by a showing that it dropped its price to the other sta- 
tions to meet an equally low price made available to those 
other stations by a competing oil company. In view of the 
short-term station and equipment leases in effect with some 
stations, perhaps it is a fiction to speak of price competition 
at the oil-company sale to the station level. That is the com- 
petitive level at which the justification is provided for de- 
fendant in the act, however. The act does not go so far as 
to allow discriminatory price cutting to enable a buyer to 
meet price competition, but only to enable the seller to meet 
a lawful price of the seller’s competitor. The end effect is the 
same, perhaps, but the scheme adopted by Texas allows it, 
without first determining the price offered by its competitor, 
a flexibility that could result in undesirable discrimination 


between purchasers from Texas. The defense is not estah- 
lished.5** 


Testimony of retail gasoline dealers——The monopolistic practices 
‘described in general terms by Mr. Nerlinger and Mr. Snow were 
spelled out in specific instances by two retail service station dealers 
who operated under lease contracts with Standard of Indiana. 

(a) Testimony on the price squeeze: One of these dealers was Mr. 
Lee J. Devine, who as executive secretary of the Kentucky Gasoline 
Dealers Association had firsthand knowledge of numerous instances 
of heavy-handed control by the major companies over the pricing 
policies of their dealers.**? : 

In May 1955, Mr. Devine was informed by his supplying company, 
Pan-Am Southern Corp. (a subsidiary of Indiana Standard), of a re- 
duction in retail prices of 2 cents a gallon by stations on the Dixie 
Highway for a distance of 9 miles south of the city. He confirmed 
the fact that a 2-cent discount on the tank-wagon price was granted 
to all dealers in the area “by Pan-Am Co., Gulf, Standard Oil of Ken- 
tucky, Texas Co., and other major companies.” °** The dealers were 
instructed to make corresponding reductions in their retail prices. 
About 10 days later, the tank-wagon price was dropped another 2.3 
cents per gallon, for a total of 4.3 cents discount to dealers in the 
favored area. Other dealers-in adjacent areas, whose requests for 
equal discounts had been refused subsequent to the initial reduction, 
had been losing volume and demanded equal discounts. Within a 
restricted area these dealers were granted a 2-cent discount while sta- 
tions in the price-war area were receiving a 4.3-cent discount. 

551 Td., at p. 920. 
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Considerable hardship was incurred in the fringe areas as a result of 
the loss of gallonage to competitors in the price-war area, some of 
whom as much.as tripled their gallonage at the expense of nonfavored 
dealers.** Because of the squeeze on profit margins, which were al- 
ready low, some of the dealers attempted to increase their margins by 
reducing their retail prices by less than the full amount of the dis- 
count. In all of the cases with which Mr. Devine was acquainted, 
“supply companies refused to permit dealers to fix their own retail 
prices but required them as a condition of receiving any discount to 
follow the company’s dictated retail policy”. 

One Texaco retailer wrote to Mr. Devine, informing him that, when 
he had raised his retail prices 1 cent a gallon to increase his margin, a 
Texas Co. representative told him to cut the retail price to its previous 
level. The retailer wrote: 


I told him that Texas Co. was not allowed to set prices 
at retail level and he acknowledged this. However, he said 
that the company would merely decrease my temporary allow- 
ance 1 cent, making gasoline cost me the same as it did before 
I raised my price. 


Refusing to be intimidated, the dealer did not change his retail price; 
shortly afterward, his TCA (temporary competitive allowance) was 
cut one-half cent a gallon, an increased cost which he absorbed rather 
than raising his.price. The dealer concluded by urging: 


T hope the association can do something about this price con- 
trol by the major companies. They say they are not setting 
prices but by manipulating the TCA they actually tell us 


what to charge.*** 


A letter from another Louisville dealer, describing similar circum- 
stances, concluded : 


I was getting a TCA of 2.3 cents which they cut to 1.8 
cents. I figure this is costing me $200 a month based on my 
gallonage figures at a loss of one-half cent a gallon.®*’ 


Mr. Devine testified moreover that he had direct knowledge of 
similar policies practiced by: Ohio Oil Co., Gulf Refining, Sinclair 
Refining, Continental Oil, Ky-Am (distributors for Pan-Am South- 
ern), Shell Oil Co., Inland Oil Co., jobbers for Phillips Petroleum 
Co., Standard Oil of Kentucky, and Mid-Continent Petroleum Co.*** 

He placed in evidence photostats of major oil companies’ invoices, 
showing discounts of 1 to 2 cents-in fringe areas, and up to 4.3 cents 
per gallon in the price-war area; and comparative invoices from the 
same companies for dealers receiving no discounts. The photostat 
invoices of Continental, Standard Oil of Kentucky, Gulf, Shell, Texas 
Co., Mid-Continent, and Ky-Am clearly indicated the pattern of the 
discrimination.*® 

A representative of Ky-Am, according to Mr. Devine, said, “We only 
do what Standard Oil of Kentucky does: they set the price and the 
pace.” °° Tn reply to a letter written by Mr. Devine to all the major 
companies, requesting that they abandon the discriminatory practices 
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believed by the National Congréss of Petroleum Retailers to be in 
violation of the Robinson-Patman Act, he received only one response. 
In that reply, the Texas Co.’s district manager in Indianapolis wrote: 


Your letter of September 19, addressed to our Louisville 
office has been referred to me for reply. 

We wish to assure you that all of the Texas Co.’s pricing 
policies and practices are subjected to careful legal scrutiny, 
and it is the opinion of our legal department that these policies 
and practices do not violate any Federal or State laws.** 


In addition, Mr. Devine testified that he had not personally dis- 
cussed the problem with the Federal Trade Commission, but that: 


Our efforts to secure protection against these unfair prac- 
tices led us to interviews and correspondence with affected 
companies described above and then to send photostatic copies 
of the invoices introduced as evidence today to the Depart- 
ment of Justice in Washington, asking their help. We also 
sent the Justice Department affidavits showing that Stand- 
ard Oil of Kentucky was canceling leases of dealers in Louis- 
ville who joined the association and who supported our de- 
mands for enforcement of the antimonopoly laws. But to our 
knowledge, no investigation has been had on this informa- 
tion.**? 

Testimony on monopolistic control through price discrimination 
and the short-term lease —Another example of the manner in which 
pricing policies of the retail dealers are dictated by the major oil com- 
panies appeared in the testimony of Mr. Orville A. Ashland, a dealer 
for Standard Oil of Indiana operating as a lessee in La Crosse, Wis.*** 

Mr. Ashland testified that in 1955, because of encroachments of the 
Clark Oil Co. in the La Crosse area, a representative of Standard re- 
quested him to reduce prices 2 cents to meet the prices of the off-brand 
Clark stations. Standard offered a 1.2-cent CPA (controlled price 
agreement) discount conditioned on his agreement to reduce his 
pump prices 2 cents a gallon. Mr. Ashland refused and continued 
to pay 1.2 cents more per gallon than his competitors were paying, 
with a resulting substantial loss in gallonage. Subsequently he signed 
the agreement rather than sustain continued losses. Shorily after- 
ward all discounts were withdrawn, and the tank-wagon prices were 
raised by 0.3 cent on regular gasoline and 0.8 cent on premium above 
the level which had prevailed prior to the price war, and retail prices 
were raised accordingly, though by less than the additional cost to 
the dealer. Mr. Ashland stated: 


So far as the publie was concerned, the price war resulted in 
its paying substantially higher prices for gasoline although 
dealers received little or no part of this inerease.** 


He noted also that at the conclusion of the price war the Clark Oil 
Co., whose gallonage appeared greatly reduced, subsequently set its 
price 114 cents under the major brands, rather than 2 cents under as it 
had previously done. There appears to have been some speculation as 
to the legitimacy of the manner in which this margin was altered : 





1. Td., p. 440, 
2 Id., p. 440. 
83 1d., p. 375. 
54 Td., at p. 376. 
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Mr. Roosrverr. You stated that after the price war ended 
the price, the differential instead of being 2 cents became 114 
cents. Do you have any evidence that you could give to the 
committee as to whether this was done by agreement with Mr. 
Clark, the off-brand dealer in order to end the price war ? 

Mr. Asuianp. I can’t prove what I heard. I heard that the 
major oil companies and their off-brand dealers or suppliers 
had gotten together in Minneapolis and some kind of agree- 
ment had been made. I can’t prove it. I don’t know who was 
in on it. I heard there was something behind the scene, that’s 
all I know.°® 


The details of this old story are familiar; only the names and places 
are changed: The large company discriminates to lower its prices lo- 
cally, on the ruse of “meeting in good faith” the prices of a local off- 
brand competitor. As soon as the war is over and the local inde- 
pendent has been brought to terms, the consumer bears the cost of the 
war with new higher prices. In this particular case, moreover, the 
price discrimination was used not only as a weapon against the local 
independent; but also against such dealers as Mr. Ashland who re- 
fused to be the mechanism through which the war was carried on. 

Following the squabble over the discount, Mr. Ashland declined 
to continue 24-hour operation, which he was finding to be unprofitable 
because of a rerouting of a State highway which had formerly passed 
his station. Standard then exercised its prerogative of refusing to 
renew the dealer’s short-term lease. This was done despite the fact 
that there was no breach of contract on the part of the dealer. The 
lease contract (copies of which were submitted for the record) made 
no provision for the daily hours of operation, and contained the spe- 
cific provision : 


It is further mutually covenanted and agreed as follows: 

7. That none of the provisions of this lease shall be con- 
strued as reserving to the lessor any right to exercise any 
control over the business or operations of the lessee conducted 
upon the leased premises or to direct in any respects the man- 
ner in which any such business and operations shall be con- 
ducted, it being understood and agreed that so long as the 
lessee shall use said premises in a lawful manner as herein 
provided, the entire control and direction of such activities 
shall be and remain with the lessee.5* 


The company stated no reasons for failure to renew, other than the 
refusal of the dealer to continue to lose money by maintaining 24- 
hour service which was no longer justified by the location. Thus, the 
testimony indicated that through the power of terminating the short- 
term lease, the company attempted to impose a condition which was 
eliminated by the terms of the lease. 

Hearings before Subcommittee 5 of the Select Committee on Small 
Business, House of Representatives, regarding the complaints of gaso- 
line dealers about the discriminations practiced by their suppliers 
resulted in the building of a substantial record of testimony. A report 
was made on the basis of that testimony. It is House Report No. 1423, 
Union Calendar 456 of the 84th Congress, Ist session. At page 3 of 
that report, the subcommittee reached the following conclusion : 


5 Id., at p. 399. 
66 Td., at p. 380. 
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Price discrimination: Oil company suppliers, for the 
avowed purpose of having their dealers reduce their retail 
rices at particular locations “to meet the competition” of a 
Sales selling at a lower, nondiscriminatory price, including 
off-brand gasoline, have held the level of their prices general- 
ly while at the same time cutting their prices to one or more 
dualets at a particular location. In such situations the lower 
rice has prevailed until the low-price off-brand dealer saw 
fit to increase his price. This policy or practice has had the 
immediate effect of fomenting price wars among the retail 
dealers, and results ultimately in eliminating a substantial 
amount of price competition between and among both brand 
and off-brand gasoline. Moreover, short-term lessee dealers 
in many instances have been coerced or induced by their oil 
company suppliers into so-called price wars in an effort to se- 
cure the business enjoyed by the low-price off-brand dealer. 
It was also established that on occasion price wars have been 
started when some dealers engaged in price-cutting activities 
on their own initiative. 
Price discrimination in the wholesale baking industry 

Discriminatory pricing and other unfair competitive practices have 
long run rampant in the wholesale baking industry. Flagrant viola- 
tions of the spirit of the Robinson-Patman Act by the major chains 
have perennially plagued the independents; despite their constant 
complaints, however, the Federal Trade Commission has appeared 
to experience great difficulty in establishing violations of the letter of 
the law. In the meantime, market control by the chains has become 
more tightly held than ever. 

To provide a background for the testimony of small bakers injured 
by discriminatory pricing practices, Dr. John Blair of the Federal 
Trade Commission presented the findings of the Report on the Whole- 
sale Baking Industry, issued by the FTC in 1946. By way of illus- 
tration, he referred to charts relating to the distribution of bread by 
three major baking companies operating out of Chicago and Detroit; 
and by Kansas City bakeries distributing in Missouri and Kansas. It 
is significant that the tactical methods described by the FTC report 
have typified competitive conditions in the wholesale baking industry 
for many years. Furthermore, the continuing complaints of the inde- 
pendents, some of which are included in the record of these hearings, 
indicate that those tactics remain substantially unchanged up to the 
present time. 

As reported by FTC, the methods generally approximated the 
following examples. In the Chicago area, for imstance, a standard 
loaf of bread sold for 8.5 cents. Throughout most of the delivery 
area, apparently reflecting the cost of transportation and handling, 
the loaf sold for 9 cents, with a few notable exceptions. Thus, Dr. 
Blair noted that in Brook, Ind., a considerable distance from the origin 
a shipment, the loaf sold for 8 cents—that is, at a half-cent differential 
under the Chicago price, and a full cent under the prices at intermedi- 
ate points. The apparent explanation was the 8-cent price which a 
local baker at Brook was charging for an equivalent loaf. The local 
baker, it should be noted, whose price the chain discriminated against 





7 Td., at p. 335. 
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to meet competition, had a uniform, nee price policy. 
Again beyond Brook, the price of bread originating in Chicago rose to 
9 cents; then in 3 other towns (Remington, Walcott, and Seafield) 
dropped to 8 cents in response to nondiscriminatory lower prices of 
local competitors. In addition to the question raised by the report 
as to how the baker could “ship bread to his Kankakee depot and 
deliver it by local truck at a point over 100 miles distant from Chicago, 
and sell it at a price one-half cent below the Chicago price” for a 
similar loaf, there was another more serious matter. 

In Remington, which had previously been served by locally owned 
and operated bakeries, Dr. Blair quoted the FTC report as stating that 
all of those bakers had been eliminated from the town because of the 
8-cent loaf brought from Chicago. As a result of this policy, the 
report stated that— 


At Remington and Seafield, Ind., this bakery route had vir- 
tually a complete monopoly on sales of white bread which was 
priced at 8 cents for the 12-ounce loaf.** 


Similarly, with reference to a loaf selling for 8 cents in Chicago, 
the bread was transshipped by way of South Bend. Beyond that 
point, it sold for 9 cents until it reached the Knox area, where the 
price dropped to 8 cents. Dr. Blair noted that the loaf sold “in the 
Knox area, more than 100 miles from Chicago, at a price the same as 
the price in Chicago, and a cent lower than prices that, transporta- 
tionwise, were closer to Chicago than the communities in the Knox 
area”.5° 

As a consequence of these practices, a local baker who had been 
charging 8 cents for a similar loaf for at least 3 years previous to the 
reduction by the Chicago baker, stated that he had been forced to 
abandon all but 1 of 4 routes he had operated within a 40- to 50-mile 
radius. 

Describing a similar situation in La Porte, Ind., Dr. Blair said: 


This competition not only took the form of nonprice in- 
ducements, such as the installation of expensive bread racks, 
furnishing of screen doors, et cetera; it also took the form of 
price discrimination, which, according to the investigators 
who prepared the report, was by far the more important 
factor.5” 


Testimony of baking industry witnesses (hearings of the full com- 
mittee). One of the independent bakers to testify was Mr. Donald 
R. Trout who manages a Booneville, Mo., bakery. Owned by his 
family. the company does roughly $1 million annuai business. Main- 
taining a one-price policy, like other independents, he stated that his 
business has been injured by discriminatory practices of the large cor- 
porate baking chains. “The problem we have today,” he emphasized, 
“is not a new problem. It is only a repetition of the discriminatory 
operations which the large baking chains have used to weaken or 
eliminate the independent bakers completely from markets.” * The 
problem of the one-plant bakery in competition with corporations 
such as Continental, Ward and others, with annual volumes in the 
$100 million to $200 million range: 





58 Td., at p. 337. 
56° Td., at p. 342. 
57 Id., at p. 345. 
51 Td., at p. 347. 
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is that these bakeries coming out with their free bread prac- 
tices and their operations which are not profitable in that im- 
mediate area, have im instances such as Continental, 86 plants 
to foot that bill, where we as independents only have this 1 
single operation.*” 


Stating one example of the tactics practiced by the giants, Mr. 
Trout testified that they have made cash pay ments in amounts vary- 
ing from $25 to $150 to individual retailers in order to buy representa- 
tion; they have also given away free bread. Moreover, he charged 
that Continental gave away free cupeakes with the purchase of a 
loaf of Wonder bread. As a novel variation, Mr. Trout described an 
ingenious tie-in operation by which Continental gave merry-go-round 
rides with the purchase of Wonder bread : 


Mr. Trour. Continental Baking Co. in our area has a min- 
iature merry-go-round that holds 5 or 6 children. They 
station it in front of a large supermarket. They tell the 
merchants if you give these tickets out this Saturday to 
people who buy Wonder Bread we will publicize this and 
draw extra customers for your store. The consumer buys a 
loaf of Wonder Bread and in turn the checker at the check- 
stand gives the consumer a ticket for the children to ride on 
the merry-go-round. 

In other words, it is a tying-in situation whereby there is 
a requirement there that the parents buy the bread and get a 
ride on the merry-go-round for the children. 

The Cuarrman. The child whose parent does not purchase 
bread does not get on the merry-go-round ? 

Mr. Trout. Generally they will purchase a loaf of bread 
under those circumstances.*”° 


Placed in the record were several other similar complaints from 
independent wholesale bakers. One of these, a letter from Debus 
Bakery Co., addressed to Mr. George Burger, made the following 
charges: 


Campbell Taggart, Inc., wholesale bakers, with home offices 
in Dallas, Tex. ., have a bakery in Grand Island, Nebr., in 
which they do business as Rainbow Bread Co. This company, 
since sometime in September 1955, has been attempting to 
yain entrance in the bread market in this area with their 
rand name of “Rainbow Bread” in the following manner: 

(1) Giving retail food merchants free bread for 3 or 4 
weeks, and in some places longer. 

(2) Making cash offers to merchants to put their bread in 
their stores. 

We believe these practices are contrary to the antitrust 
law. Such practices, if continued, can make it impossible 
for an independent baker to compete with such a corporate 
chain baker who can subsidize one market to gain an ad- 
vantage over local competition.*™ 


2 Id., at p. 
5 Td., at p. 
54 1d., at p. 
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A letter from the A. J. Cripe Baking Co. complained about prac- 
tices of Continental Baking Co.: 


We have been invaded by the Continental Baking Co., 
of Kansas City, Mo., and for the past 2 years have been 
subjected to such tactics as cash payments, elaborate fixtures 
being given by the major company, and free merchandise to 


merchants. 2 
We feel that this is a violation of the Robinson-Patman 
Act.5® 


Another letter from the Bake-Rite Baking Co. made similar 
charges: 


The same Continental Baking Co., of Milwaukee, Wis., 
is using and have used the same tactics of giving away bread 
and expensive store fixtures in opening new wholesale ac- 
counts all up and down the Wisconsin River Valley in this 
State. This has worked a very great hardship on possibly 
a dozen or more smaller bakeries in this area, who are not 
able to complete with this kind of competition.*” 


Mr. Norman Jordan summed up the attitude of the independents 
with his wry comment that “it is awfully hard to compete with bread 
which sells at 19 cents retail against bread that sells for nothing.” >” 

Mr. Jordan operates an independent wholesale bakery doing busi- 
ness in Topeka and 14 adjacent counties in northeast Kansas.°* He 
complained that since January of 1955, his company had encountered 
more discriminatory practices by baking companies operating out of 
Kansas City than in its other 43 years of business operation. 

According to his statement, one company had operated two cake 
trucks selling Grennan cakes in Topeka for many years. When that 


company decided to add bread to its Topeka sales, Mr. Jordan re- 
lated : 


They came with 7 trucks, seven truckdrivers, 8 people to 
help break the market, and someone who was over them. In 
other words, there were 15 or 16 people who descended to get 
a certain job done in our area. 


Not meeting with notable success, apparently— 


and because they didn’t know what else to do with it, they 
gave away several thousand loaves of bread a week by putting 
it into people’s automobiles, by giving it to truckdrivers, 
by distributing it to institutions, by meeting people after 


work, or any way, to get rid of the bread they had which 
couldn’t be sold.” 


Mr. Jordan mentioned several instances which the bakers had 
named in their complaint filed with the Federal Trade Commission 
(file No. 5510970). For example, American Bakeries had offered 
1 retailer a 30-day supply of free bread if he would handle their 
bread; they offered another 2 formica-top checkout counters and a 
2-week’s supply of free bread; another offer was for $50 and free 
bread; another for $100; and there were other similar offers.” 
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These statements were documented by Mr. S. K. Alexander, who 


read into the record a portion of a letter which he had written March 28, 
1955, to Mr. Floyd M. Brown of the FTC: 


Mr. Omar Barnes, at 809 East 10th, was offered 60 days’ 
free bread and 2 new checkout counters. The offer was 
refused. 

Mr. T. D. Brown, 1330 Western, was offered free bread 
in the amount of $100. Offer was refused. 

Mr. Clarence Carnes, 1000 East Fourth, was offered 30 days’ 
free bread. 

Mr. Dave Fenney, 113 East Sixth, was offered an induce- 
ment that had time limitations. 


The chief criticism of the independents was directed against these 
lee oe of which they claimed direct knowledge, by which the chains 

ught their way into the local market by giving away several weeks’ 
supply of free bread, by making direct cash payments to the retailers, 
and by giving other things of value in lieu of cash. 

Of the last, Mr. Jordan said: 


There are a great many factors that can be done if a man 
doesn’t want cash, or if they don’t feel he should be offered 
cash. They will put up awnings for him. They will paint 
the side of the store, to get the name on. But you have to 
paint the whole side of the store when you get your name 
on it. 

They will provide these checkout counters, which are free. 
Recently, the worst proposition is the thing of coming in 
and building to order display racks for a grocer, with the 
result that if I built the display rack for a small grocer, I 
naturally am going to tell him, “I want the best position on 
this display rack,” and I will get it if I build it and give 
it to him.™ 


Mr. Jordan was questioned further about particular practices which 
he considered most detrimental, the free-bread policy, the cash pay- 
ments, and the improvements in lieu of cash: 


Mr. Hitz. You haven’t mentioned price at all, if you notice. 

Mr. Jorpan. No; I am content to sell bread at whatever is 
the going price. 

Mr. Hit. But you still insist they tell at the same price 
every where ? 

Mr. Jorvan. I don’t know whether they sell it everywhere 
or not. I haven’t had the report that they have cut the 
price to grocers in our area as such. 

In other words, as far as I know, they are not giving 
discounts, which some bakers are reputed to have done, but 
there are many ways to reduce this price other than to go to 
the grocery and say, “All right, you have been buying it for 
16 cents, and I will sell it to you for 14.” 


Mr. Hix. It is a reduction in price when you furnish them 
fixtures ? 


1 1d., p. 356. 
82 1d., p. 560. 
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Mr. Jorpan. That is what I maintain. It costs you money 
either way. 


With further reference to this point, Mr. Marion McClelland was 
asked whether he believed that there is price discrimination inherent 
in the practice of the chains in his area of reducing prices in the 
Topeka market without lowering them in the Kansas City market 
from which their bread was shipped. He replied: 


Mr. McCe.ianp. I think that is reliably true. If bakers 
based their price at the point of delivery taking into con- 
sideration all exact costs involving the delivery of that par- 
ticular product they naturally would have to charge more 
at a farther distance from the point of manufacture than 
they would at the point of manufacture. 

Mr. Roosrve.r. Would it, therefore, be your opinion that 
the Robinson-Patman Act would protect from such practices ¢ 

Mr. McCuetianp. Yes; I would think so.*** 


In addition, Mr. Alexander raised the point that the offers of cash, 
fixtures, and merchandise varied within a local area: 


Mr. Avexanper. * ** Tt is my understanding in any 
given market if they offer a grocer 1 week’s free bread and 
another grocer down the street 30 days’ free bread, they are 
not consistent in their offers; that to my knowledge is a vio- 
lation.*** 


That is, if the policy itself is a trade practice which would not be 
considered unlawful per se, certainly the manner in which the policy 
is implemented is discriminatory and selective in character, ad it is 
his presumption that it is unlawful. 

Alleged sales at or below cost of production.—Speaking of the de- 
termination of the American Baking Co. to bid away the volume busi- 
ness of the Topeka independents, Mr. Jordan stated that American 
had made extremely low bids for the commissary business at Forbes 
Air Force Base and at the veterans’ hospital. Rejecting the claim 
frequently made that the large chains can afford to underbid the inde- 
pendents because they can make bread much cheaper, Mr. Jordan said 
emphatically on the basis of production-cost figures it was his con- 
viction that the chains cannot make bread for half a cent a loaf cheaper 
than the independents can. Commenting on allegations that the chains 
= profitably undercut the independents by 2 or 3 cents a loaf, he 
added 


If they can make it that much cheaper, they should be sell- 
ing it in their primary markets for less money than they are 
today. * * * 586 


On this subject of low bids, the following colloquy took place: 


Mr. Avery. Sam, I want to lead up to one more thing. Do 
= happen to know what the figure that they do business in 
ansas City with the Government installations is, right in 
their own area ? 


* Thid., p. 361. 
5 Thid., p. 363. 
5 Thid., p. 363. 
86 Thid., p. 353. 
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Mr. Auexanper. Maybe Mr. Trout can answer that ques- 
tion. They service an airbase in his area. 

Mr. Trout. They have serviced the airbase at Sedalia, 
our area, and are now doing so. They have been servicing 
that airbase at 12 cents a pound. 

Mr. ALtexanper. That would be $12 a hundred. 

Mr. Trout. Yes. 

Mr. Avery. They are hauling this bread to Topeka for 
approximately $3.50 less than they want to sell it in Kansas 
City ¢ 

Mr. Trovur. Maybe the roads are straighter and smoother. 

Mr. Avery. Isn’t it true that bread is one of the most expen- 
sive commodities to transport because of bulk and lack of 
weight ? 

Mr. Trout. Yes. And it is highly perishable and must be 
delivered daily and can’t be stocked in advance. 

Mr. Avery. If quantities are substantial enough—there 
would not be enough at Sedalia and Topeka, so there it would 
make a difference in price, wouldn’t it? 

Mr. Trout. I can’t see how it will make a difference when 


you go into a losing proposition which they have done in 
Topeka in that operation,*" 


Mr. Alexander underlined the statements made by Mr. Jordan, and 
reemphasized the opinion that the cost of making a loaf of bread is 
basically the same for all bakers, barring a posien, Pe hand operation, 
because of similar materials and labor costs, and because most com- 
mercial bakers use the same type of equipment. Bread giveaways, he 
repeated, are possible not because of lower production costs but be- 
cause the large chains can subsidize a losing operation long enough 
to do considerable damage to local competitors without more than inci- 
dental losses to their own business, losses which are in effect an invest- 
ment ina future monopolistic situation.** 

Substantiating the testimony of the other independent bakers, as 
to the selective local price cutting engaged in by the large baking 
chains, Mr. Victor Wendelin joined the general criticism of the use of 
great financial resources with which the chains appeared to be sub- 
sidizing local losses.** To back up the statement made by him and by 
Mr. Jordan that the chains were breaking into local markets by selling 
at or below cost, Mr. Wendelin quoted a letter from Mr. Hal Lymes, 
who, according to Mr. Wendelin, is an accountant for 12 or 15 baking 
companies in Kansas, Oklahoma, and Nebraska, which do over $1 


million volume in a 4-week period. The letter and accompanying cost 
estimates were offered for the record : 


Lincoitn, Nesr., October 29, 1955. 
Vicror F. Wenvpern, 


Wendelin Baking Co., Lincoln, Nebr. 


Dear Mr. Wenpetin: In response to your request, we have prepared 
the attached schedule showing costs per 100 pounds of baked bread. 

These costs are the average as shown by our comparative cost anal- 
ysis for the tenth 4-week period ended October 8, 1955. 


Td... p. 369. 
8 Td., p. 355. 
* Id.. p. 358. 
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Enforcement of Robinson-Patman Act—Al\though the consensus 
was that the problem lies in the enforcement of the existing Robin- 
son-Patman provisions, rather than additional legislation, there 
appears to be some doubt as to the status of the practice of providing 
fixtures and similar items.°° Mr. McClelland voesseassabvth that his i 
conversations in Chicago with members of the FTC staff left him 3 
with the impression that FTC considers these practices to be ordinary 
trade practices of the industry; and if so, not actionable under the 
Robinson-Patman Act. With respect to these promotional items which 
are offered selectively, it was said: 


Mr. McCretxianp. * * * I might add one other thing 
which fits right along that line. Inasmuch as you have heard 
these independent bakers have run into these things from 
the chain bakers, I might add this, from my experience. 

That these chain bakers do not do it in simultaneous mar- 
kets. They select one market and use these tactics in order 
to obtain volume in their business. 

Mr. Roosrvetr. That is the primary violation of the law. 
They are discriminating by giving advantages in certain 
places and not giving them in other places. 

Mr. McCuetxianp. That is right. 

Mr. Rooseverr. And selecting and discriminating against 
a local baker in a given locality. 

Mr. McCretianp. That is right. * * *™ 


In general, it should be noted that the complaints of the bakers were 
not directed at the practices themselves, so much as at the fact that 
those practices are not carried on simultaneously in all markets. They 
are a sort of guerrilla warfare, by which the giants make sorties on 
local markets one at a time, backing each successive skirmish with 
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all the financial resources of the large organization and continuing 


the treatment as long as necessary, as Mr. Trout said, “to literally 
buy us out of the market.” * Mr. Trout put it this way: 


When we, as independent bakers, are competing against 
tactics such as this, it is not a question of how good an oper- 
ation we have or how much public acceptance of a product, 
it is a question of how long the independent baker can sustain 


the financial cost of an operation brought on by the chain 
bakers in their expansion moves.>* 


He added that in response to the bakers’ complaints, FTC had sent 


two attorney examiners to investigate, but that there had been no 
further FTC action: 


Since Mr. Henry M. Anding has been in our market check- 
ing our complaints, there have been several reoccurrences of 
the same practices in our market by Continental Baking Co., 
such as the free gifts to merchants of various amounts of bak- 
ery products; actual cash purchase of space in the groceries 
and the most recent instance is where the Continental Baking 
Co. furnished a teamster representative, bread, and other 
merchandise to give to customers of ours in front of our 
retail store at our bakery, who were endeavoring to enter 
our bakery store at Boonville. 

Mr. Roosreverr. Mr. Trout, can I ask you at that point how 
long ago were these complaints filed ? 

Mr. Trour. They were filed in January of this year. Now, 
we have had a minor labor dispute at our plant, which has 
been in existence since September the 24th, this year, when 
Continental Baking Co. furnished bread to give to our cus- 
tomers in an effort to hurt our business and prevent the 
customer from entering our retail store in front of our plant 
at Boonville. 

We wonder if there could be some collusion between Con- 


tinental Baking Co. and the union organizers in regard to the 
labor problems which we are having.*™* 
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Injury to competition—The injuries incurred as a result of these 
yractices are undoubtedly severe. In Mount Vernon, IIl., Mr. Marion 
{cClelland indicated that when Continental Baking Co. entered the 

market, its promotional policy of giving free bread to the retailers 
caused chaos in the local market.**® 

One merchant, deciding to take advantage of the free bread, cut 

his retail price to 10 cents a loaf; others quickly followed, and the 
result was a complete degeneration of the retail price structure. 

With reference to the mortality of the independent baker in Illinois, 

Mr. McClelland mentioned some 32 independent bakers in that State 
which had gone out of business over a period of 10 years. 


The CuarrmMan. These are the mortalities? 
Mr. McCiewnanp. Yes, sir. 


582 Td., at p. 348. 
53 Td.at p. 349. 
5 Td., at p. 349. 
5% Td., at p. 357. 
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The Caiman. These are the ones that went out of 
business ¢ 

Mr. McCuetianp. This back to a period of 10 years. 

The Cuarrman. Mr, McCulloch just migented to me prob- 
ably you could tell us the number of members you have now 
compared to the number of members you had 5 years ago. 

Mr. McCiexiianp. About 5 years ago there were 75 inde- 
pendent wholesale bakers; as members today there are ap- 

roximately 45. Some of these members have gone out of 
Saliieee through sale to other bakery operators. 

The Cuarrman. How many were there 10 years ago? 

Mr. McCretianp. About 50 percent as many as 10 years 
ago. °° 

Testimony of baking industry witnesses (subcommittee hearings) .— 
Part VI of the hearings on “Distribution Problems,” held by Sub- 
committee No. 5 of the Select Committee on Small Business, House of 
Representatives, in April 1956, were prompted by complaints of in- 
dependent baking companies about unfair competitive practices, par- 
ticularly price discrimination. The testimony supplemented previous 
testimony on discriminatory pricing in the hearings of the full 
committee. 

The rather extreme statement was made by one of the industry 
witnesses that the wholesale baking industry is doomed to extinction 
by predatory and unfair business practices, 60 percent of the whole- 
sale bakers already having disappeared. “It is significant to observe,” 
Mr. Louis Marhoefer said, “that in metropolitan areas like Pitts- 
burgh, where we had a tremendous expansion of population, there 
has been no new wholesale baker starting out for at foot 30 years.” °° 

The problem, as abstracted from the testimony of the complaining 
bakers, has three main facets: 


(1) Price discrimination: Selective price cutting and pro- 
motional giveaways involving geographical discrimination 
by national baking companies, among which Ward, General, 
Continental, and Campbell-Taggart were specifically named, 

2) Predatory tactics of A. & P.: Selling bread at what is 
believed to be less than the full cost of production and dis- 
tribution. 

(3) Discriminatory union labor contracts allegedly favor- 
ing A. &P. 


Price discrimination.—The practice of discriminating geograph- 
ically—that is, charging different prices (after allowin for differ- 
ences in transportation costs) for the same or com arable products 
sold in separate markets—has long flourished in the baking industry. 
Misconceptions as to the meaning of discrimination, un ortunately 
common in judicial analysis, have kept price discrimination laws in 
an interpretive turmoil. Taken at its face value, amended section 2 
(a) of the Clayton Act forbids this practice as a discrimination “in 
price between different purchasers of commodities of like grade and 


586 Td., at p. 365. 
5% Record of hearings on Distribution Problems, before Subcommittee No. 5 of the Select 
Committee on Small Business, House of Representatives, April 1956, at p. 68. 
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quality.” This meaning has been muddied, however, with misguided 
applications of the procedural good-faith defense, and with excursions 
into the metaphysics of the meeting or matching of lawful or un- 
lawful competition. These questions of which the courts have become 
enamored are, unfortunately, not much more timely and relevant than 
the issue of how many angels can dance on the end of a pin 

Ample evidence exists to demonstrate that national taking chains 
like Ward, General, and Continental, tend to move into an area; and 
cutting prices below the level they charge in other areas, meet the 
price of local bakers, who normally have to maintain a lower differ- 
ential of a cent or two to compete with nationally advertised name 
brands. If the local bakers cut prices to reestablish the differential, 
the big baker can “meet” the lower price; and if the local baker per- 
sists in lowering his prices, the chain can follow his prices all the 
way down. Likewise if A. & P. or a similar organization is already 
selling its bread locally for less than it costs the local bakers to pro- 
duce it, the big baking companies can lower their prices accordingly, 
in that market only, to “meet” the competitive price. 

Everyone loses money by these practices, of course; but the big 
baker has its sales in other areas to sustain its losses. Such policies 
naturally spell the doom of the local independents who cannot con- 
tinue to lose money and remain in business indefinitely. The upshot 
is that small bakers go out of business; and the price of bread to the 
consumer then increases in the absence of independent competitive 
pressures. 

The bakers themselves are not entirely unanimous in attributing 
responsibility for the troubles of their industry. Mr. Louis Marhoefer, 


for instance, ceaeitying to an appalling rate of wholesale bakery fail- 


ures, stated that in the Pittsburgh area 22 large baking businesses 
which had been in operation 50 years and upward had been driven 
out of business during the 30 years he had been in the bakery business 
there. Asked to identify the company responsible for the destruction, 
Mr. Marhoefer replied: 


The name of the company that killed off this industry is 
the A. & P., and only the A.& P. I cannot accuse the nation- 
ally owned concerns such as Ward, Continental, and Camp- 
bell, Taggert, because they are acting in defense. 

What they do to hurt us, what they do to make life miserable 
for us, sir, is a defensive activity, a defensive action against 
the murderous impact of A. & P. on their market. 

_ I cannot accuse those who fight for their own preserva- 
tion. And when they push the national bakers, they push 
us. An the weakest link must fall out. That is a natural 
development. 

The killer of this industry is A. & P. and only A. & P. be- 
cause it was the first to design the ways, the means, and the 
methods. It was the most ruthless of them all. It has 
never given an inch, has never made a compromise. It went 
in to wipe them out, and wipe them out it did * * * 5° 


Mr. H. E. Kettering, speaking for the Kettering Baking Co., w 
vehement, on the other head, in condemning the enaatite of the Ward 


8 Td., at p. 69. 
 Id., at p. 86. 
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Baking Co. for the problems facing his company. The conditions 
he complained of are described in a letter which he wrote late in 1954 
‘to the Department of Justice: 


1. The Ward Baking Co. is selling their Tip-Top Bread, 
a 10-inch, 16-ounce loaf, for 17 cents wholesale in their pri- 
mary market, Pittsburgh and western Pennsylvania. 

In West Virginia, in Monongalia and Marion Counties, 
where we compete with them, Ward is selling their Tip-Top 
bread, a 12-inch, 18-ounce loaf, for 15 cents wholesale. 
(Although marked 18 ounces, some of their loaves weigh as 
much as 21 ounces.) 

The West Virginia wholesale bakers in the above counties, 
are selling a 10-inch, 14-ounce loaf, for 14 cents wholesale 
(or 1 cent per ounce). The slogan of the Ward bread sales- 
men, as quoted to us by grocers, is “Five more ounces for 
1 more cent.” 

As we understand the law Ward may legally meet our 
lower local wholesale price—which would be their 10-inch, 
16-ounce loaf, at 16 cents (or 1 cent per ounce) or their 
12-inch, 18-ounce loaf, for 18 cents (or 1 cent per ounce)— 
even though they get a higher price in their primary market. 

2. Also, on the same day we telephoned your office, one of 
our salesmen reported to us that Ward had given 50 loaves 
of their Tip-Top bread free to a small local grocery store 
simply to get Ward’s bread into the store. (This particular 
store sells only 30 to 40 loaves of all kinds and brands of 
bread per day.) We checked on this report with the grocer 
himself and he informed us that Ward had given him 60 
loaves free, “one for each of his regular customers.” 

Some of our grocery accounts have reported to us that 
Ward has offered them as high as 150 to 200 loaves free to 
get their product into their stores.°°° 


More concerned about the policy of A. & P. to sell at what they be- 
lieve to be below cost, the Pittsburgh bakers did not emphasize the 
price discrimination aspect. Full-page advertisements from the area 
newspapers, however, gave ample evidence of substantial discrimina- 
tion. Mr. Louis H. Braun testified that in Harrisburg, A. & P. ad- 
vertised a 16-ounce loaf for 15 cents, while in Pittsburgh they adver- 
tised the 18-ounce loaf at 14 cents. At the same time these prices 
were in effect, with bread 16 percent higher in Harrisburg than in 
Pittsburgh, the price of eggs, bacon, and beef was 714 percent higher 
in Pittsburgh than in Harrisburg, with no apparent explanation for 
the discrepancies. 

Mr. Braun also stated that on the east side of his company’s terri- 
tory where they compete with Ward out of Pittsburgh, Ward’s retail 
price is 2 cents higher than it is on the west side of their territory, 
where Ward delivers out of Youngstown, Ohio. Ward’s loaf is the 
same size in both areas.*” 


_ Td., at pp. 90-91. 
1 Td., at p. 10. 
2 Td., at p. 60. 
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A practice of Ward to which Mr. Braun took particular exception 
was the advertising contract which Ward offered to all its retail cus- 
tomers in some, but not all, of its markets. This contract provides 
for a refund of 7 percent of the wholesale value of the dealer’s pur- 
chases, to be made at the end of each 4-week period in return for cer- 
tain stipulated promotions of Ward products. To qualify for the 
“promotional allowance,” the retailer had to make $50 purchases a 
week, averaged over the 4-week period. Mr. Braun stated that Ward 
not only did not enforce performance, but even gave the refund to res- 
taurants which did not retail the bread. He was convinced that when 
the value of the extra inducements is added to the price, the bread is 
actually sold below cost in the areas where these practices are carried 
on. 

The policy of Loblaw in the Youngstown area, which it entered 
about 2 years previous, was to give coupons and cash prices, a sales 
method not used in the Buffalo, N. Y., area, where the company has 
its headquarters. Althongh Mr. Braun was not familiar with the 
practices in areas other than these, he testified that in the Greater 
Youngstown area, Loblaw featured coupons worth about 65 cents to- 
ward purchases in their stores. They also had drawings on several 
Saturdays, with prizes worth some $750, 

Similar practices of Kroger in the Youngstown area were to attach 
a 10-cent coupon to the end of their 2-for-29-cents loaf of white bread 
for a period of 4 to 6 weeks. They also mailed coupons to the house- 
holders in the area. 

Predatory tactics —One of the bitterest complaints was the alle- 
gation that A. & P. sells its Jane Parker white bread, which it manu- 
factures, at or below cost, as a loss-leader. The effect of this practice 
is without a doubt eliminating independent bakers. The remedy, how- 
ever, is not easy. Assuming that the allegations are correct—and this 
is a factual matter that presumably could be determined without great 
difficulty—there is still considerable uncertainty whether the practice 
is against the law. There is no Federal law which explicitly makes it 
illegal for a seller to price his product below cost. Commonsense pre- 
cludes the sale of one’s entire product below cost in any but an emer- 
gency situation. Commonsense also suggests that if a seller finds it 
profitable to price a part of his output at or below its cost to him, he 
must by this sales device be increasing some other phase of his business 
at least proportionately. In the case of A. & P. (and similarly Kroger, 
which also bakes its own bread ; and Loblaw which purchases it at spe- 
cial low rates), the advantage is clear. Loss-leader bread lures cus- 
tomers from the independent grocery stores which must rely on the 
independent bakers for their bread supply. The damage to competi- 
tion may be substantial on both levels—through elimination of the 
independent retail grocers who compete with A. & P.’s retail stores; 
and of the independent bakers. The damage to the bakers is, of course, 
indirect, for they do not sell in competition with the baking division of 
A. & P. However, they do sell in competition with baking chains such 
as Ward, General, Campbell-Taggart, and others; the latter, to main- 
tain their own volume in the shrinking independent market, are prone 
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to adopt undesirable competitive tactics for their own part. The inde- 
pendent baker is caught in a vise with little recourse. 

Two solutions appear theoretically possible. One would be to com- 
pel the separation of vertical functions: this is, companies like A. & P. 
could be forced to choose between manufacturing and retailing. This, 
of course, would require additional legislation. i 

A ible alternative, within the framework of existing law, is the 
application of section 3 of the Robinson-Patman Act, one clause of 
which makes it unlawful: 


to sell, or contract to sell, goods in any part of the United 
States at prices lower than those exacted by said person else- 
where in the United States for the purpose of destroying 
competition, or eliminating a competitor in such part of the 
United States; or to sell, or contract to sell, goods at reason- 
ably low prices for the purpose of destroying competition or 
eliminating a competitor.°® 


This section of the law, as yet untested before the Supreme Court, 
has been questioned by some on grounds of constitutionality ; and some 
doubts have been expressed whether it, as a criminal statute, is a 
legitimate part of the antitrust laws. The handicap imposed by the 
uncertainty though considerable is not insuperable; and the law is at 
present, being tested in the suit brought in Texas by the Department 
of Justice against Safeway Stores. Although the facts in the Safe- 
way case are not identical with the bakery problem described above, 
a. clarification of the law would be a first step toward a solution. 

A petition presented for the record by Mr. Braun, and signed by 
representatives of 48 additional independent bakeries, in part stated : 


JUNE 1955. 
To the Senate and House Committee on Small Business, 
Washington, D.C. 


GentTLEMEN: The undersigned independent bakeries 
strongly object to the pricing policies pursued by the chain- 
store food corporations who operate their own bakeries. We 
know that they pursue a policy of loss-leader selling and this 
policy has been very detrimental to the independent bakeries 
and to the independent retail grocers. 

Attached to this appeal are four packets of A. & P. Pitts- 
burgh, Pa., newspaper advertisements for the years of 
1953-55 which prove that — practice a policy of manipulat- 
we Lag to the detriment of independent business. A Har- 
risburg, Pa., full-page advertisement is part of packet No. IV, 


it is forwarded to show ‘proof of price discriminations. 
Please do study this suatertet 

It is a well-known fact that A. & P. has not raised the price 
of its highly advertised and leading loaf of white bread, 


Jane Parker, for years, although it has raised the price of 
its specialty breads which it does not advertise. The attached 


8 2d sess., 74th Cong., 49 Stat. 1526. 
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newspaper advertisements are examples and they show how 
A. & P. features its Jane Parker loaf and its low price in its 
advertising, and it also shows how A. & P. has raised the 
price of other baked goods it produces, substantially. ; 

Its Jane Parker bread is its loss-leader; that loaf and its 
low price is featured spectacularly in its advertisements and 
its low selling price is the bait used to obtain profitable busi- 
ness. This is an unfair trade practice intended to stifle com- 
petition. * * * 


Mr. Braun brought with him full-page advertisements from the 
Pittsburgh area newspapers from 1953, 1954, and 1955 to substantiate 
his statement that although costs had risen, and the prices of other 
less aggressively advertised bakery products had risen correspond- 
ingly, the price of loss-leader Jane Parker white bread had remained 
at its original level, 15 cents a loaf, or 2 loaves for 29 cents. This, 
as A. & P. advertises, constitutes up to 5 cents differential below other 
bakers’ bread of similar weight and quality. Mr. Braun testified that 
prices of other bakery products such as buns (which rose in price from 
23 cents a dozen in 1953 to 27 cents in 1955) and angel food cake had 
increased, while the price of white bread remained stable at 2 loaves 
for 29 cents or 15 cents a loaf. He stated that although A. & P. 
had once sold an inferior loaf of bread, Jane Parker white bread 
is now the qualitative equal of any of the other loaves, and needs no 
competitive price offset. 

In criticizing the use of the Jane Parker loaf as a loss leader, Mr. 
Braun pointed to the rising cost of materials. He stated that A. & P. 
had instituted a 22-percent increase in the price of some bakery goods, 
implicitly acknowledging increased costs. The weight of Jane 
Parker bread decreased in 1955 to 16 ounces from the previous 18 
ounces, while the price remained the same as it had for a number of 
years previous. On the basis of 2 loaves for 29 cents, this amounted 
to an 8-percent increase in price, whereas costs of ingredients were 
stated to have risen approximately 25 percent since 1950. Mr. Mar- 
hoefer stated that A. & P.’s bread had sold at 2 loaves for 29 cents 
since 1948; over that period his own bakery expenses had increased 
60 percent for labor, 25 percent for dinteninh. and 3 to 4 percent for 
overhead and taxes. With reference to this reduction in weight, 
Mr. Marhoefer explained that the cost of labor, overhead, etc., is the 
same for an 18-ounce as a 16-ounce loaf, the only cost difference being 
the 2 ounces of materials, 

In his testimony, Mr. Braun made the statement that A. & P.’s 
volume represented by the Jane Parker loaf of white bread amounted 
to roughly 2 percent of total retail sales volume. For the local inde- 
pendent, the standard 16-ounce loaf of white bread was its major item, 
amounting to about 75 percent of its volume. The loss of this busi- 
ness was ruinous, and could not be prevented by reducing prices, which 
would have meant selling below cost. 


Record of pearings on distribution problems before Subcommittee No. 5 of the Select 
Sia a ag cg usiness, House of Representatives, April 1956, at p. 6. 
-, at p. 78. 
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Mr. Braun stated emphatically that A. & P.’s use of the Jane Parker 
loaf as a loss leader is causing definite harm to his business; and he 
would challenge any statement that A. & P. makes any profit whatso- 
ever on that loaf of bread. 

The comparative cost situation of A. & P. and the independent 
wholesale baker was not entirely clear from the testimony. However, 
the bakers were generally in agreement that A. & P. could not produce 
bread any more cheaply than the independents; any cost advantage the 
chain might have would be attributable to a difference in distribution 
cost. 

The method by which A. & P. delivers its bread—referred to by 
the witnesses as the “dropoff” method—is by trailer truck. Mr. Mar- 
hoefer stated that one such trailer truck, manned only by a driver 
and a helper, could in a week deliver the equivalent amount handled 
by 9 to 11 drivers, in 9 to 11 bakery trucks, with 1 to 14% men for 
supervision and at least 1 other man in the garage. The cost of sav- 
ings which this method would permit was estimated by Mr. Marhoefer 
to be roughly 2 cents a loaf. The witnesses likewise were emphatic 
in their statements that production costs were as great for A. & P. 
as for the independents; that any cost advantage enjoyed by A. & P. 
arise from its distribution system; and that the delivery cost savings 
could not be great enough to warrant a 5-cent-per-loaf differential in 

rice. 
. It was said that in Pittsburgh after World War I, the A. & P. re- 
tail price of bread was 10 percent below that of the independent 
wholesalers; during the depression, A. & P.’s retail price equaled the 
independents’ wholesale price, making the retail differential 20 per- 
cent; and in 1953, the 5-cent differential amounted to 2714 percent 
difference in retail prices. 

Speaking of A. & P.’s delivery costs, Mr. Marhoefer referred to a 
trade journal article which had given an estimate of one-half cent a 
loaf, which would mean an overall 314-cent advantage over the whole- 
salers. Mr. Marhoefer challenged the figure, however, giving his own 
estimated saving at about 2 cents. 


TESTIMONY OF WITNESSES REGARDING THE ECONOMIC SIGNIFICANCE OF 
PRICE DISCRIMINATION 


Mindful of the issue of economic significance of price discrimina- 
tion, the chairman of the Select Committee on Small Business of the 
House of Representatives, arranged to have included in the commit- 
tee’s record a considerable volume of testimony dealing with that issue. 

The Small Business Committee was fortunate in securing as wit- 
nesses, who testified on that issue, a number of outstanding leaders 
from large and prominent educational institutions located in differ- 
ent parts of the country. As has been noted earlier, the witnesses who 
testified on that issue included Profs. Holbrook Working, of Stanford 
University, Joel Dirlam, University of Connecticut, Almarin Phillips, 
University of Pennsylvania, Horace Gray, University of Illinois, 
Vernon A. Mund, University of Washington, Walter Adams, Michi- 
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gan State University, Leo Fishman, University of West Virginia, 
Irwin Stelzer, New York University, and Louis B. Schwartz, Law 
School of the University of Pennsylvania. 

The testimony and statements which were received into the record 
from such outstanding leaders who are teaching in our fine educational 
institutions addressed themselves objectively and pointedly to the 
issue of economic significance of price discrimination and the needs of 
the public interest in dealing with that practice. 

It is the purpose of this chapter to deal with the testimony of those 
witnesses in its relation to the report of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws. 

It must have been well known to the members of the Attorney Gen- 
eral’s committee who wrote the chapter on distribution, that the pur- 
pose of the Clayton Act and its amendments was specifically to over- 
come the inadequacies of the Sherman Act and to extend the force of 
its provisions into the growing stages of monopoly. 

However, despite the familiarity of these men, in the main attor- 
neys, with the impossibility of accomplishing preventive enforcement 
through the am name remedial provisions of the Sherman Act, 


they chose to cast antitrust policy in the 1890 mold. As to the appro- 

priateness of this reversion, Professor Phillips commented: 
Reliance on Sherman Act tests for restraint of trade have 
[sic] not proved to be an effective way to control price dis- 
crimination used for such purposes. Rather, such practices 
must be prevented by a law which need not show that actual 
monopolizing has occurred or that there was an attempt at 


monopolizing. It should be aimed at stopping the practices 
which are likely substantially to lessen competition.°®® 


The issue of discrimination and the role of anti-price-discrimination 
legislation in effecting a competitive economy can perhaps best be 
summarized in the words of Professor Mund: 


The affirmation that price discrimination is consonant with 
the Sherman Act is based upon erroneous and unsound eco- 
nomic analysis. In economic literature, the principle that 
price discrimination arises out of monopoly and is an indi- 
cator of monopoly has long been recognized. Vast amount 
of commission and congressional investigation have also led 
to the declarations of national policy in 1887, 1914, and 1936, 
condemning price discrimination as a tool of monopoly. 

The Sherman Act condemns monopoly. This means its 
substance, as well as its exercise. As Judge Hand declared in 
the aluminum case, “the power and its exercise must need 
coalesce.” Legislation of injurious discrimination necessarily 
means a substantial repeal of the Sherman Act. 

The Robinson-Patman Act and the Sherman Act are coor- 
dinate and fully compatible in economic theory as measures 
for preserving competition and preventing monopoly. The 


6 Record of hearings on “Price Discrimination” before the Select Committee on Small 
Business, House of Representatives, November 1955, at p. 692%. at 695. 
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Patman Act applies cream to the prices of one seller. 
It strikes at the actual exercise of monopoly power—already 
existing before price discrimination is practiced. The Sher- 
man Act, on the other hand, condemns the existence of single- 
seller and multiple-seller monopoly power, as well as its exer- 
cise. Both laws have for their purpose the creation of fair 
and open competition. 

To declare, as the Business Advisory Council for the Sec- 
retary of Commerce has done, that the Sherman Act requires 
“hard competition”; whereas the Robinson-Patman Act re- 
quires “soft competition” is a gross distortion of the truth. 
The council’s statement “Thus price reductions are ruled il- 
legal if they may possibly injure competition of the seller or 
buyer” is quite inaccurate and misleading. It may be excused 
on the ground that the authors just do not know what genuine 
price competition means. It is not price reductions which are 
ruled illegal, but rather discriminatory price reductions 
which have a reasonable probability of injuring competition. 
Uniform price reductions, open to all, are the very essence of 
competition, as every trader in an open market. knows.*” 

The nature of price discrimination 

Price competition distinguished from price discrimination.—Lest 
discussion of the basic compatibility of the Sherman Act and the 
Robinson-Patman Act run aground at the outset on such false issues 
as “hard” versus “soft” competition, or the competitive necessity for 
—_ discrimination, it is well to have clearly im mind some basic 

stinctions. 

Professor Gray ®* underlined particularly the economic differences 
attaching to price competition and price discrimination. Competi- 
tion is a state of the market, not a statement of the attitudes, intentions, 
or aims of participants in the market. What this means in practical 
terms is that competitive price is impersonal, market determined, with 
no buyer or seller having power of compulsion over the other partici- 
pants. A uniform price logically follows from these conditions, since 
transactions are arrived at openly, and no buyer can be prevailed upon 
to pay a higher price, nor any seller to accept a lower price, than the 
one currently ruling. By definition, price discrimination is precluded 
by the competing self-interests of buyers and sellers. As Professor 

ray put it: 

The personal ambitions of buyers and sellers are quite irrel- 
evant as price determinants because they lack the power to 
make their wishes come true. Those who participate in an 
open, competitive market must be necessity conform to its 
discipline and abide by its impersonal decisions.*” 


Contrasted with this situation is the case of an individual seller who 
contrives to influence the workings of the market, and indulges in dis- 
criminatory pricing—described by Professor Gray as “one of the most 
basic, versatile, and deadly weapons of economic aggression.” “° The 


7 Td., at p. 647. 

8 Td., at pp. 657 ff. 
., at p. 658. 

@° Td., at p. 659. 
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strength of this seller’s position in the market permits him to charge 
higher prices to certain buyers who because of their weakness cannot 
effectively protest, and of other sellers, who, fearing retaliation, are 
deterred from undercutting his price. The basic fact is well recognized 
that discrimination can arise only in conditions of partial monopoly, 
in the economic sense; in turn, discrimination fosters monopoly. 
Carried to its ultimate extreme, as Professor Gray said: 


The ultimate goal—the monopolist’s conception of heaven— 
is absolute market control and total fragmentation of the com- 

titive market so that each customer becomes an isolated 
individual for whom an a la carte, discriminatory price, cal- 
culated to appropriate his entire consumers’ surplus, can be set 
and enforced. 


Naturally it is not often that buyers can be isolated to the point of 
exacting this “a la carte” maximum from each individual, any oftener 
than the obverse pure and perfect competition is toe realized. In 
terms of public policy, however, the attempt itself is no less significant 
because it is not wholly successful. 

There is a curious reverse logic often invoked by seekers after 
monopoly’s happy hunting ground. With this twist, price discrim- 
ination is renamed “hard” competition; monopoly and the law of the 
jungle are offered as the characteristics of true competition, and non- 
monopolistic pricing is redefined as “soft” competition. These se- 
mantic subtleties need deceive no one. “Hard” and “soft” com- 
petition, as Professor Mund suggested, are not two kinds of competi- 
tion—but are opposite sides of a coin called monopoly." 

Describing this semantic inversion as one of the many disguises 
monopoly has worn, Professor Gray remarked that— 


in recent times monopoly has put to intensive use a new, 
and more deadly, weapon—the art of propaganda—where- 
by it seeks to identify private economic aggression with pub- 
lic welfare and to confuse, deceive, and mislead public opin- 
ion concerning its true intentions”.™* 


Professor Gray posed the problem in terms of market power, a fea- 
ture which characterizes all monopoly, and with which antitrust policy 
must eventually come to grips if it is to achieve any success. To some 
degree, control of the market is the sine qua non of monopoly; and 
price discrimination is a functionally necessary manifestation of such 
control. The purpose of the monopolists and — is to legiti- 

t 


mize price discriminaton as a means of enhancing their already swollen 
economic power: 


In the lexicon of monopoly, economic freedom to discrimi- 
nate, by a strange inversion of logic, becomes a natural or in- 
alienable right—a sort of categorical imperative based on 


organic necessity, and hence, beyond the reach of moral and 
secular law.™* 


Reaching the same conclusion by a slightly different route, Professor 
Mund distinguished two attitudes toward competition. The one, rest- 


11d., at pp. 658-659. 
“21d., at ag 639. 
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ing on the ancient Roman law, and developed to fit the needs of a 
society which exercised monopolistic practices, is urged by modern 
monopolists. From their viewpoint: 


Competition * * * is an unlimited, unrestricted activity, 
waged without rules and penalties, and legitimate as long as it 
is pursued in good faith to make profits. Local price cutting, 
price raiding, and price discrimination are all legal meth- 
ods of competition. Discrimination, it is said, is fundamental 
to the competitive system. One cannot complain about the 
injuries which discrimination brings, if a policy of compe- 
tition is to be maintained. Any restriction on discrimination 
is a restriction on competition.®* 


In contrast to this barbarian ethic of price making, relying on the 
sanction that “Whatever is, is right,” is the more civilized philosophy 
underlying our antitrust legislation since 1890. According to this 
way of thinking, the frame of reference is the central, open market 
which functions independently of individual whim. This notion of 
competition has as its ideal, not the purity and perfection of econo- 
mists’ ivory-tower theorizing; but rather the very real and practical 
standard of performance actually found in such central and primary 
markets as the Chicago grain market and the Boston wool market. 
The conditions in realistic terms were concisely stated by Professor 


Mund to be: 


(1) Transactions are made openly and publicly; (2) all SF 
sons have the right to buy or sell; (3) each seller treats all of 


his buyers essentially alike; and (4) buyers and sellers act 


independently on price.**® 


Clearly, these are not the terms of some “natural” law, nor do they 
follow inevitably from a policy of strict laissez-faire. Smoothly func- 
tioning open competitive markets, with equitable distribution through 
just prices, are not the automatic outcome of the freedom of individ- 
uals to compete. This idea, Professor Mund suggested : 


has been shown by experience to be illusory. Economic com- 
petition, to be fair and beneficial, must be subject to rules of 
fair play and codes of moral conduct. Without such a 
framework, the natural operation of self-interest and compe- 
tition invariably leads to predatory acts and injustice.®*” 


Like our political democracy, the competitive democracy of the 
market place, where the cash register functions as ballot-box, exists 
as a matter of deliberate choice. Both require protection from undue 
interference and unwholesome influence. As Professor Mund said: 


Competitive conditions, the essential base for actual com- 
petition, it should be emphasized, are not self-realizing * * *. 
They rather must be publicly and purposely created.** 


Price discrimination versus price reductions.—In their evaluations 
of the relative potentials of discriminatory and nondiscriminatory 
prices, the economists emphasized several points. One matter recog- 


*5Td., at p. 639. 
6 Td., at p. 640. 
“7 1d., at p. 641. 
81d., at p. 645. 
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nized explicitly or implicitly by nearly all of them was the two-price 
feature of discrimination. ‘That is to say, the defenders of price dis- 
crimination focus their attention exclusively on the lower price result- 
ing from discrimination, overlooking the fact that if prices are reduced 
selectively, there is a corresponding higher price for every lower one, 
Although this fact is elementary, there has been vast confusion as a 
result of false identification of price discrimination with price reduc- 
tion. Inhisstatement, Dr. Stelzer said: 


First, there has been a tendency to ignore the fact that price 
discrimination means a higher as well as a lower price. In 
recent years many lawyers and economists have overlooked 
the very obvious fact that a firm which offers a lower price 
to some of its customers is of necessity receiving a higher 
price from others.” 


Similarly, Professor Mund commented : 


I would like to emphasize the idea that the apologists for dis- 
crimination, in pleading for “hard” competition, are thinking 
of the lower price. They sort of emphasize, “well, we will 
bear down here.” But at the same time that a discriminating 
firm charges the lower price, which is “hard” competition 
in their thought, he is charging a higher price elsewhere 
where competition is nonexistent or under control, you see, 
and that is “soft” competition.*° 


The less sophisticated attacks on anti-price-discrimination legisla- 
tion have been based on just this misconception, that price discrimina- 
tions and price reductions are the same thing; and from this the con- 
clusion naturally followed that checks on discrimination would hamper 
competitive freedom. 

Discrimination as a facsimile for competition——aA related and less 
crudely conceived notion is that price discriminations, although ad- 
mittedly preferential, may be the closest approximation to competi- 
tion which can reasonably be hoped for in a system of institutionalized 
rigidities. Accepting the economic facts of oligopoly for better or 
worse, this argument is that although discriminations are not the only 
theoretically possible price reductions, they may be the only practi- 
cally possible ones. The reasoning is that (a) some price reductions are 
better than no price reductions at all; (6) with the monopolistic and 
oligopolistic price rigidities which typify our system, nondiscrimina- 
tory price reductions may not be forthcoming; and (¢) therefore price 
discrimination, it is argued, is the most feasible solution because it 
accomplishes at least some price reductions. 

The initial assumption that any price reductions, however accom- 
plished, are desirable per se, is a value judgment of dubious validity, 
resting as it does on the assertion that the end justifies the means. As 
a matter of simple ethics, Professor Mund pointed out the lack of 
moral justification for granting special advantages to some buyers at 
the expense of others. Objections to the dog-eat-dog type of “hard” 
competition, moreover, do not rest on moral arguments oy There 
is no doubt that the selective injuries coincident with selective price 
reductions, in addition to their patent unfairness to nonfavored buyers, 
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cause substantial destruction to the competitive process. The apology 
for price discrimination says, in effect, that much of the American 
economy, since it is characterized by oligopoly, or a fairly high degree 
of economic concentration, is weak or lacking in price competition. 
Consequently, the argument is that if price reductions are to appear 
at all, they must almost inevitably take the form of discriminations. 
In such a situation, a seller unwilling to make across-the-board price 
reductions might be willing to make selective price cuts, and a law 
which prohibited discrimination would deprive even these few buyers 
of the benefits of lower prices they might otherwise enjoy. This leads 
to a spurious conclusion that a law against price discrimination stifles 
price competition by making price rigidity almost mandatory, with 
the further implication that such a law is responsible for the mainte- 
nance of an artificially high level of prices. These arguments are 
vulnerable on several counts. 

In answer to the type of reasoning which would rely on price dis- 
crimination to stimulate price competition, Professor Mund’s general 
reaction was that at best the argument begs the question: 


It admits the existence of monopolistic conditions which 
make necessary some kind of legal intervention. The main 
reason for any legal prohibition of discrimination—as in the 
railroad industry—is the fact that actual conditions (large 
multiplant, multiproduct firms and geographically separate 
firms) give sellers a degree of monopoly power which they 
exploit to the injury of smaller distributors and single-plant 
competitors.°™ 


It is significant, Professor Mund noted, that much of the clamor 
in favor of price discrimination is raised by large companies who have 
no interest in initiating competitive price reductions on a nondiscrimi- 
natory basis, but merely in making selective price cuts, where and 
when necessary to meet local prices. They behave as if there were, in 
Professor Gray’s words, a “natural and inalienable right of monopo- 
lists and oligopolists to discriminate at will according to their self- 
interest and strategic advantage.” ** In other words, the discrimi- 
nators are not interested in genuinely competitive, general price re- 
ductions; but merely in tailored price cuts applied focally where they 
will hurt competitors the most. However efficient small local competi- 
tors may be, they cannot hope to survive in competition with large 
sellers whose policy is to discriminate in favor of particular areas or 
particular customers, for the express purpose of injuring a local seller 
who dares to show price independence. Small independent competi- 
tors who “have neither the prestige, established position, nor service 
facilities of the large sellers, nor the cushion of monopoly profits else- 
where to cover local losses” °** can profit from their efficiency only if 
they are permitted to compete against uniform prices of larger com- 
petitors. Professor Mund concluded: 


Oligopoly writers have long emphasized that it is the “fear of 
retaliation” which restricts a firm in reducing its prices when 
sellers are few. The right to discriminate, in truth, is a prin- 


11d., at p. 643. 
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cipal factor making for price rigidity, and not the 
reverse. * * * 624 


There is quicksand under the argument that oligopoly prices will 
not be reduced except through discrimination. And even if it were 
true that a restriction on price discrimination might buttress the 
rigidity of an oligopolistic price structure, the conclusion that such 
a restriction would force a high level of rigid prices is entirely gra- 
titious. 

The following colloquy illustrates economists’ thinking as to the 
consequences of a policy which would prohibit large buyers from 
inducing preferential price treatment: 


Professor Puttiirs. * * * it may be that if a uniform 
selling price is insisted upon, it will be a price closer to the 
lower one which prevails, rather than a price near the higher 
one. That is the high price may be lowered rather than the 
low one raised. It is not true that sales are necessarily stopped 
in the lower priced part of the market. 

Mr. Macliwnryre. In other words, the discriminations 
would tend to help support a higher general price level than 
nondiscriminatory prices would support ? 

Professor Pues. Yes; it is possible for that to be true. 
I do not think it is true in all circumstances, but it is quite 
possible. The highest price represents the market in which 
the seller has the greatest degree of monopoly, and the lower 
price is where he has a lower degree. If no discrimination in 
price is allowed, it is frequently maintained that the firm will 
stop selling in places where he has competition and just sells 
where he has a monopoly. 

I do not think that this necessarily follows: He may say, 
“T have a monopoly here, and I have been charging a high 
price; when somebody stops me from charging two prices, I 
cannot charge a high nee in the more monopolistic mar- 
ket unless I charge it elsewhere. But since I cannot charge 
a higher price in the more competitive market, I will lower, 
rather than raise, all my prices.” 

Mr. MacIntyre. That is possible, you think. The normal 
situation is to maintain a higher price level where discrimi- 
nations are permitted ¢ 

Professor Puttxres. That is what I was attempting to say; 
yes, sir.°** 


Commenting similarly on the expressed fears of the Attorney Gen- 
eral’s committee that “a seller constrained by law to reduce prices to 
some only at the cost of reducing prices to all may well end by reducing 
them to none” (Attorney General’s report, p. 181), Professor Stelzer 
retorted : 


It is equally possible, however, that a seller so constrained 
may reduce prices to all his customers, large and small. As 
I pointed out earlier, evidence indicates that such across- 
the-board reductions followed the outlawing of discrimina- 
tory pricing in the corn-products industry.*** 


°%*1Td., at p. 644. 
*STd., at p. 700. 
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And finally, the conclusion that price discrimination, with its selec- 
tive price cuts, should be nurtured by antitrust policy because it is the 
least undesirable of the available alternatives is singularly unsubstan- 
tiated. Even accepting, for the sake of argument, the highly contro- 
versial claims made in favor of discriminatory pricing as an accessory 
to competition, it by no means follows that antitrust policy must be 
resigned to an attempt at peaceful coexistence with monopoly. Thus, 
Professor Adams said: 


* * * Price discrimination may be one way of shaking a 
rigid price structure in concentrated industries, but it is cer- 
tainly not the only way nor the socially most desirable way. 

Clearly, if industrial concentration results in rigid prices 
and if we consider rigid prices economically undesirable or 
harmful, the most obvious remedy is to deal with the disease 
and not the symptom. 

In plain words, if “hard” competition is the objective let 
us tackle the problem of industrial concentration directly so 
that we can get the “hard” competition which an effectively 
competitive industry tends to assume.** 


In this connection, Professor Mund said: 


In many industries, the necessary conditions for market com- 
petition do presently not exist. This situation, however, is 
not an argument against [anti-price-discrimination laws]. 
It is rather one which calls for a rededication of public policy 
to create the conditions which are essential for a competitive 
society.®** 


Striking at the Attorney General’s committee’s “rejection of free 
competition as a way of life, its acceptance of oligopoly as the domi- 
nant form of economic organization, and its total commitment to 
price discrimination as a normal and beneficial mode of economic 
behavior,” *° Professor Gray concluded: 


Toleration of concentrated power and denial of its use are 
mutually contradictory; in the end the positive realities of 
power will prevail over negative restraints. For this reason, 
it is essential that retention and vigorous enforcement of the 
antidiscrimination laws be coupled with a systematic and sus- 
tained attack on the structure of concentrated economic 
power. This power must be reduced, decentralized, and dif- 
fused if price discrimination and other manifestations of 
monopoly behavior are to be eliminated.*° 


Although not fully endorsing the thesis that practical solution of 
the problem lies in restructuring the industrial market organization, 
Professor Phillips agreed that criticisms of anti-price-discrimination 
laws amount to broad policy conclusions generalized from specific 
atypical departures from the competitive norm. 

And Professor Dirlam summarized the point in this way: 


If the discriminations actually are to benefit the economy, 


pay 8 must lead to price reductions either by competitors or 


to the public by the firm receiving the concession. rketing 
627 Id., at p. 617. 
es id., at p. €49. 
oz Tid., at p. 663. 
6 1Id., at p. 664. 
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patterns or tensions must be such that if a concession is given 
to one purchaser, it will wpset the price structure and lead to 
more general reductions. Persistent secret concessions that 
are supported or subsidized by higher prices to other cus- 
tomers can scarcely be defended on economic grounds. And 
it could be further argued that where a general overall re- 
duction would be forthcoming as an alternative if it were 


not possible to discriminate, the discrimination is undesira- 
ble.&*! 


The presumed benefits to the consumer of the “hard” competition 
of discriminatory pricing are carried to their most sophisticated and 
articulate form in the theory of countervailance. 

As Professor Adams put it: 


In this view, by a simple process of double think, price 
discrimination becomes price competition and a Robinson- 
Patman vice a Sherman Act virtue. Implicitly, the Robinson- 
Patman Act stands condemned as a promoter of uniform 
(inflexible) prices and “soft” competition, whereas the Sher- 
man Act is praised for encouraging lower prices and “hard” 
competition.“ 


The theory of countervailing power was first explored by Professor 
Galbraith, an economist with a penchant for romping on hallowed 
ground, so to speak, and playing the matador with economists’ sacred 
cows. In his entertaining and provocative book,*** Galbraith arrived 
at the conclusion that competition is obsolete, and really not worth 
trying to patch up through resort to negative antitrust action. In- 
stead, he suggested that it is, in fact, being replaced with the forces 
of countervailing power, a substitution which he proposed to give 
positive encouragement. 

The claim which this theory makes for “hard” competition, as 
Professor Adams described it, is that the consumer stands to benefit 
from the presence of price discrimination through the operation of 
countervailing power. That is, in a situation in which a large oli- 
gopolistic seller is confronted with a large and powerful buyer, the 
latter may be able to command dsicriminatory price reductions which 
it is then free to pass on to the consumer. Unfortunately for the 
theory empirical experience has not borne it out. 

Quoting Dirlam and Kahn’s observation that the countervailance 
of price discrimination “is not always nor necessarily beneficial unless 
one defines it so,” Professor Adams noted that the same power can 
be used to countervail to the benefit of the ultimate consumer, or 
alternatively to exploit for the exclusive benefit of its possessor.®* 

For example, in their study of the A. & P. case, Divan and Kahn 
found that A. & P.—an undeniably large and powerful buyer—was 

more successful in obtaining price concessions from weak and un- 
organized suppliers as the canners, fruit and vegetable growers, and 
shippers. With the large and powerful oligopolistic sellers, for in- 


1 Td., at p. 787. 
82 Td., at p. 616. 
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A Theory of Countervailing Power, 
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stance, the soap, cereal, and biscuit companies or the highly concen- 
trated producers of evaporated milk, A. & P. did not generally succeed 
in bargaining for price reductions. And in those few cases where 
it did sactiall as with the fluid-milk distributors in certain markets, 
it carefully refrained both from making these concessions public and 
from passing on the benefits to its own customers. Professor Adams 
concluded that although price discrimination may be one way of 
nibbling at a rigid price structure in concentrated industries there 
are other and more socially desirable ways of dealing with the problem 
by getting at the cause itself, which is industrial concentration. 

Protease Working explicitly rejected the notion that price discrim- 
ination is objectionable only under the conditions of pure and perfect 
competition. He added as a corollary his opinion that under depar- 
tures from the pure and perfect state, discrimination remains pai : 
tively objectionable, “with the burden of proof on those who would 
argue that price discrimination is harmless under particular condi- 
tions.” ®* He explained his position with these words: 


Consider why the theory of perfect competition was con- 
structed. Its purpose was to analyze the effects of compe- 
tition under conditions which are somewhat artificially sim- 
plified for purposes of analysis but which were supposed to 
fairly well approximate actual or attainable conditions in a 
considerable part of the economy. The results of this analy- 
sis were to show that competition of the sort considered had 
desirable results. Among those results that were considered 
desirable are some that depend directly on absence of price 
discrimination. The belief that price discrimination tends 
to be objectionable runs as a thread through all the history 
of economic thought on the effects of competition. Any im- 
plication that economists have held only that price discrimi- 
nation was objectionable under the peculiar and special con- 
ditions of perfect competition, and under those conditions 
only, is untrue.*** 


The economic cause of discrimination is fairly obvious: the seller 
can increase his profits to the extent that he can tailor his price schedule 
to fit the highest price each buyer is willing to pay. The economic 
effect, however, is not so easily evaluated ; and defenders of price dis- 
crimination focus on the relatively small hurt to the few resulting 
from an antidiscrimination policy, while neglecting the really signifi- 
cant harm to the whole market, and indirectly to the economy at 
large, arising from discriminatory prices. This point is nicely illus- 
trated in a hypothetical case developed by Professor Working. 

He took as a benchmark the conditions of production and marketing 
of farm products, which are more representative of so-called perfect 
competition than the conditions in any other large sector of the econ- 
omy. Consider, he suggested, that in Georgia agricultural conditions 
are improved by reducing the traditional dependence on a single crop, 
cotton, through diversification, partly in the form of increased hog 
production. Then, by selling pork at a slightly lower price than the 
nationally advertised brands in order to overcome existing prefer- 
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ences, the Georgia producers, on their family-size farms, might dis- 
place part of the market for pork produced in other areas. Now, 
assuming a condition quite general in the American industry, suppose 
that most of the Nation’s pork had previously been produced by three 
large packers, with integrated operations extending through all stages 
of production from hog raising to final distribution. 

Thus he said : 


Under these imagined conditions, which represent actual con- 
ditions in much of American industry, the large meatpackers, 
threatened with loss of some of their sales in Georgia, might 
have undertaken to stifle the new competition by price dis- 
crimination. If we imagine that the local producers in 
Georgia could expand their production only by overcoming 
an existing local preference for the nationally advertised 
brands of pork, they might have chosen to cut prices in order 
to expand their sales. Then the large packers could have 
argued that their price discrimination was necessary to meet 
competition. Its effect, that is the effect of their price dis- 
crimination, would nevertheless have been to tend to suppress 
the new competition. 

Which is the more desirable sort of competition, the sort 
that has existed under actual conditions, permitting hog pro- 
duction in Georgia to expand, and agriculture there to diver- 
sify, without any serious obstacle from price discrimination, 
or the sort of competition that includes price discrimination 
as one of the instruments of competition? °* 


For price discrimination to exist in fact, certain conditions must 
hold : that goods of similar quality and quantity be sold under equiva- 
lent terms, at different prices to different buyers. Or as a corollary, 
especially significant in terms of delivered pricing, price discrimina- 
tion may be alternatively described as the sale of s unlike in qual- 
ity or quantity, or under nonequivalent terms, to different buyers at 
the same price. In either case, the result is the same: a few preferred 
buyers are given more value for their money than the majority of non- 
preferred buyers. It is this type of manifestly unfair treatment of 
customers which the Robinson-Patman Act seeks to control, when the 
consequence of such unfairness is a substantial lessening of compe- 
tition. 

Contrasted with this is what is sometimes referred to as “legal price 
discrimination,” based on genuine differences in quantity, quality, 
terms of sale, services provided, methods of production, etc., givin 
rise to cost differences. The economist, as Professor Mund suggested, 
would prefer to call this latter a price differential, since in fact there 
is no discrimination in the strict sense defined above. However, the 
terminology is of relatively minor importance, provided the purpose 
of the law is clearly recognized. What the act forbids is unequal treat- 
ment of buyers based on differences in the purchasers theniselves, 
rather than in differences in the goods which they purchase or the 
conditions of sale. Clearly it would be neither logical nor just to 
classify buyers for preferential treatment on the basis of some physical 
characteristic—for instance, a lower price to customers with green 
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eyes; by the same token, it is unjust to discriminate among buyers: 


merely on the basis of economic size or importance in the market. And 
on this assumption, the Robinson-Patman Act was designed to require 
— treatment of all purchasers, placing upon the seller the burden 
of justifying any departure from this condition. That is, the law 
prohibits any unequal pricing treatment of customers which will do 
substantial harm to competition. If a seller confers such competi- 
tively injurious favors on selected buyers, it is incumbent upon him 
to demonstrate that the price differentials rest on differences in the 
conditions of sale, and not on size or power characteristics of the buyer. 

Despite outraged protests of discriminators whose undesirable ac- 
tivities the law seeks to curb, the law does nothing more than to require 
sellers to offer equivalent prices to all buyers. It places no restriction 
on general price movements, up or down; it restricts only selective 
price favors. While section 2 (a) prohibits price discrimination “be- 
tween different purchasers of commodities of like grade and quality,” 
this provision is modified in two major directions. There is a specific 
qualification which permits— 


differentials which make only due allowance for differences in 
the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such commodities 
are * * * sold or delivered. 


There is the further provision that the law applies only if— 


the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly * * * 


Thus the law, far from being a blanket condemnation of price dif- 
ferentials, applies only to those which are discriminatory. And fur- 
thermore, the law does not concern itself with trivial situations; it 
allows even discriminatory differentials provided their effects on com- 
peeiiios are not substantially injurious. Professor Adams com- 
mented : 


Thus the act permits an silat to competition, but only 
t 


where it can be demonstrated that the public gets a com- 
mensurate or countervailing benefit as a result of greater 
efficiency.®** 


The economic witnesses were generally agreed that the interpreta- 
tion placed upon the act by the Attorney General’s committee did 
nothing to strengthen antitrust enforcement, and did much to weaken 
it.” If the language of the report itself left any doubt of the an- 
tagonism of most of the committee members to the Robinson-Patman 
Act, prior and subsequent publications by some of them thoroughly 
dispel such doubts. For example, speaking of the price discrimina- 
tion laws in a law review article, Professor Rahl wrote: 


638 Td., at. p. 617. 
6 The f, wing colloquy is illustrative : 
Mr. M ocH. Do you think this committee failed in the mission to—and now I am 


uoting ords of President Eisenhower “provide an important instrument to prepare 
the way for modernizing and strengthening our laws to preserve American free enterprise 
against monopoly and unfair competition.” 

Professor ADAMS. Mr. McCulloch, very respectfully I must say that in my opinion this 
committee report will not have the effect of strengthening the antitrust laws but rather 
we can say weakening the antitrust laws. I think the President’s statement is an 
admirable one, but I don't think this Eeport will realize the objective he set forth in. the 
words you quoted to me (hearings, p. 629). 
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All the laws with which we are concerned here have been 
legislatively promulgated in the name of competition, yet 
apiutiestiona lily the pattern of legislation has actually pro- 
duced a shift away from “free” competition.** 


Evaluating the attitude of the Attorney General’s committee, this 
member of the committee’s distribution work-group said further: 


An overall tally of the committee’s recommendations plainly 
shows that it believed that we have had a little too much dis- 
tribution law for the good of the competition policy, although 


the committee did not express itself in such quantitative 
terms.** 


And subsequently he concluded : 


Yet had the committee followed its major premises to the 


bitter end it must have come at least to the threshold of a 
recommendation for repeal. * * * °? 


What the Attorney General’s commitiee either failed or refused 
to recognize is that an attitude inimical to the Robinson-Patman Act 
is equally inimical to basic antitrust policy. Frequently, the Robinson- 
Patman Act’s ban on price discrimination has been unjustly accused 
of being inconsistent and incompatible with the spirit of antitrust as 


expressed in the Sherman Act. The following colloquy points to the 
error of this line of thinking: 


Mr. MacIntyre. Professor Dirlam, you made studies ex- 
tensively about the A. & P. case which was brought under the 
Sherman Act. Now we frequently hear that the Robinson- 
Patman Act is in conflict with the Sherman Act, and that 
its economic policy goes in the opposite direction of the 
Sherman Act. 

I wonder if you would care to comment on that argument 
and sharpen up the issues by pointing out the difference in 
the discriminatory practices in the A. & P., which the court 
condemned, and the discriminatory practices which are said 
to violate the Robinson-Patman Act? 

Professor Diruam. It seems to me, in regard to your first 
question, there is no basic conflict between the Robinson- 
Patman Act and the Sherman Act. It seems pretty clear 
that when Congress passed the Sherman Act, it was attempt- 
ing to restrict unfair practices, including price discrimina- 
tion. And the Clayton Act is generally accepted as being an 
attempt to spell out in more detail the ultimate objective of 
the Sherman Act. 

Similarly, the Robinson-Patman Act is an extension to 
make more effective section 2 of the Clayton Act. 

I do not see any necessary conflict between the Sherman 
and the Robinson-Patman Acts. 

Mr. MacInryre. Isn’t it a fact that in the A. & P. case, 
which you studied rather extensively, the discriminations 
which were condemned there were three types of discrimina- 
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tions which are ordinarily also condemned under the Rob- 
inson-Patman Act? 

Professor Drrtam. Well, coming to the A. & P. case, J udge 
Lindley raised the question in his decision as to whether the 
Robinson-Patman Act was necessary in view of the fact that 
the Sherman Act was on the books. And, to his view, the 
practices which A. & P. had engaged in and which he found 
illegal would probably have been illegal under the Robin- 
son-Patman Act if the case had been brought under the Rob- 
inson-Patman Act. 

And that, it seems to me, is undeniable, that the types of 
price discrimination that were used by A. & P.—extracting 
consistently low quantity discounts from buyers through the 
exercise of bargaining power when they were not justified by 
cost; engaging in local discrimination; and getting sham 
brokerage—would have been, I think, illegal under the Rob- 
inson-Patman Act.*** 


Describing the method of attack employed by the Attorney Gen- 
eral’s committee against the antiprice discrimination statutes, Profes- 
sor Gray said of the committee’s report : 


Here we find neither the blatant crudities of the Capehart 
hearings nor the naive wish fulfillment of the Weeks report. 
The men who dominate the Attorney General’s committee 
and drafted the report were experienced professional advo- 
cates, well versed in antitrust law and monopoly economics. 
Representing large corporate interests, they knew that, 
among other things, their principals wanted freedom to dis- 
criminate. 

Accordingly, the section of the report dealing with price 
discrimination (pp. 156-221) is a cleverly reasoned, but 
a unconvincing, attack on the Robinson-Patman Act. 

he general strategy is to emasculate the act by adminis- 
trative and judicial interpretation, rather than attempt re- 
peal or drastic amendment in Congress.** 


The committee’s design to subvert the statute is apparent in most of 
its analyses and recommendations on distribution. There were three 
main channels, however, through which the committee’s reinterpre- 
tations were directed toward weakening the laws on price discrimina- 
tion. These areas, on which the economists concentrated the major 
part of their criticism, were: 


(1) The redefinition of price as the amount paid by the 
buyer at the point of delivery. By implicitly redefining com- 
petition as a marketless process, this concept obviated the 
difficulties normally in the way of broadening the bounds of 
competition to include monopoly. 

(2) An interpretation of the Robinson-Patman Act sec- 


tion 2 (b) good-faith defense which ignored economic effects, 
and accepted the discriminator’s intent as the deciding fac- 
tor, thus making violation virtually impossible to establish. 


3 Record of hearings on Price Discrimination before the Select C it - 
usiness, House of Representatives, November 1955, at pp. 791-789 ommittee on Sma 
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(3) A recommendation for repeal of the triple-damage 
provision in civil suits under the act. Private damage suits, 
which are the backbone of Robinson-Patman Act enforce- 
ment, are costly enough at present ; without the hope of triple 
damages, the cost of private litigation would be prohibitive 
to small victims of discriminatory practices. 'The removal of 
the triple-damage provision would do nothing more than to 
throw more responsibility for antitrust enforcement on the 
already overburdened Federal Trade Commission. 


Although emasculation of the Robinson-Patman Act has been at- 
tempted in a number of other ways also, the major weakening of the 
act 1s portended through the first two in particular: The redefinition 
of price to make it appear that price determination is a one-sided per- 
formance involving only the payment by the buyer, not the receipt 
by the seller; and the ‘Niberalized” interpretation of good-faith to 
place primary emphasis on sellers’ intent rather, than on economic 
effects. The economists discussion of each of these issues will be taken 
up in greater detail. 

(1) In brief, the new view of price considers only the amount actu- 
ally paid by the buyer at the point of delivery. The amount received 
by the seller is nat-only disregarded, it is disavowed completely as “hy- 
pothetical.” The relevant price in section 2 (b), in the words of the 
report of the Attorney General’s committee, “refers to the actual, laid 
down cost—inclusive of freight—paid by each buyer” (report of 
Attorney General’s committee, at p. 183). Several dissenting mem- 
bers of the committee, including Eugene V. Rostow and Walter Adams, 
took the firm stand that the geographical concessions made legal by 
such an interpretation unquestionably amount to a discrimination. In 
their opinion, the question at issue is not the existence of discrimina- 
tion, but the legality of such discrimination in terms of its possible 
injury to competition (report of Attorney General’s committee, at p. 

In his testimony before the House Small Business Committee, Pro- 
fessor Adams reiterated this opinion: 


Professor Apams. I think the section on delivered pricing 
systems is probably one of the most outrageous sections of this 
report. From an economic point of view it is ridiculous to 
define price under a basing point system in terms of delivered 
price. You can never spot price discrimination that way. 

You have to define price in a meaningful economic sense by 
focusing on mill net price. That is the only way that price 
discrimination ever shows up. When I use the word price 
discrimination in this context I am using it in an economic 
not legal sense. Both Professor Rostow and I would concede 
once you have found there is price discrimination, the next 
question is “Is it the kind of price discrimination that is pro- 
hibited by law?” But you can’t simply deny that there is 
price discrimination under a basing point system.°* 


To suggest, as the report does, that the seller’s mill-net price is 
irrelevant because under a delivered price mill net is hypothetical, is 
merely to beg the question. Implicit in a delivered price, obviously, 


* Id., at pp. 622-623. 
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is payment for two separate elements: Product. and transportation. 
In its local markets where pricing is f. 0. b., the seller is charging 
merely for the product; in more distant markets. where he quotes a 
delivered price, he is selling the product plus the delivery services. 
In this latter case, to be sure, the mill net (delivered price less cost of 
delivery) is “hypothetical” in the sense that it is not quoted as such 
to the buyer. But it represents the amount received by the seller for 
the product itself, with delivery services abstracted; and is peqeonlly 
the only price relevant in making comparisons with prices paid by the 
seller’s local buyers who receive no delivery services. Delivered pric- 
ing thus amounts to a systematic practice of the seller in charging high 
local prices and taking lower mill-net returns on sales in distant 
markets. That is, the quotation of a delivered price to match that of 
a distant. seller means the absorption of transportation charges re- 
fiected in the shrinkage of the seller’s mill-net return. Presumably the 
seller’s price structure allows coverage of overall costs—hence if 
distant buyers are not paying the full delivery costs, then local buyers, 
in higher prices, must be paying indirectly for the concessions in dis- 
tant markets. This is plainly price discrimination. Without at pres- 
ent debating the merits of these decreasing-cost arguments with their 
assumption of ubiquitous excess capacity, it must be recalled that these 
arguments do not disprove discrimination. Any respectable form of 
decreasing-cost justification, on the contrary, concedes the fact of 
discrimination, and merely seeks to demonstrate that the discrimina- 
tory prices paid by nonfavored customers are no higher, and may actu- 
ally be lower, than nondiscriminatory prices charged to all buyers at a 
lower level of output and capacity utilization. 

With brief reference to the merits of this argument for spreadin 
overhead over greater volume, as an explanation for the existence o 
variable mill-net prices, Professor Adams stated : 


It is undeniably true that high fixed costs and unused 
capacity may encourage an enterpriser to discriminate in 
price, provided he can get away with it. However, the 
important question is “When can a large concern discrim- 
inate in price?” With effective competition and price pub- 
licity, either in formal or informal markets, a seller cannot 
get away with discrimination. He is held in line by other 
sellers willing to sell at a more moderate profit. Fixed costs, 
which are in some degree common to all industries, do not 
permit a seller under competitive conditions to charge some 
more than the price current, and his own commercial interest 
will prevent him from taking less.**¢ 


In the questioning, Professor Mund amplified the point: 


Professor Munp. I think in cases of geographical discrim- 
ination—I lower my mill net to sell in your backyard, and 
I match your price. So that, even though I do discriminate 
and take a lower mill net on selling in your area, the price 
to the consumer is not reduced one cent, you see. 


#4 1d., at pp. 647-648. 
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Mr. MacInryre. Well, is there an increase in the volume 
of sales as a result of swapping business that way and 
freight loss by shipping into each other’s backyard ? 

Professor Munp. No; I get a little more business by selling 
in your backyard, but then I lose business to you, in selling 
in my backyard, so that there is simply a reciprocal exchange 
of business. 

Mr. MacInryre. So there is no possibility of reducing your 
overhead and thereby reducing your cost to pass on anything 
through the consumer ? 

Professor Munp. Not unless you outdump the little fel- 
lows, and that would be an injury to him.** 


Professor Fishman, while considering the delivered price to be the 
actual price, because of the hypothetical nature of the mill net, was 
nevertheless convinced of the discriminatory nature of basing-point 
prices. He noted that where a basing-point system prevails through- 
out an industry: 


Thus the mill-net price is not determined independently 
by each firm; and for at least some of the firms concerned, 
it bears no direct, justifiable relation to actual cost of produc- 
tion. It is highly unlikely that this situation would exist in 
the absence of the basing-point pricing system. It is, there- 
fore, evident that the mill-net price is an administered price 
figure which is determined with consideration to the basing 
points established by the system, and with a view toward 
total delivered prices and total returns rather than toward 
mill-net returns.°** 


Likewise, he said that “basing-point systems are discriminatory 
because they result in price differentials among buyers which cannot 
be justified on grounds that they make due allowance for differences 
in the cost of manufacture, sale or delivery.” °° In addition, he noted 
that competitors have in fact been injured by punitive basing-point 
systems; that a dominant supplying firm can penalize or favor par- 
ticular buyers merely by shifting basing points; that the pomeuqoent 
ease of price surveillance facilitates monopolistic or oligopolistic 
prices; and that.alterations in basing points by the dominant firm in an 
industry can injure or destroy certain competing firms.*° Moreover, 
he made the point that the injurious character of a basing-point system 
does not necessarily rest on collusion; and that consequently the Sher- 
man Act does not provide adequate safeguards against the systematic 
damage to competition which may result.°™ 

(2) Through the recent injudicious reinterpretations of section 2 
(b), the Robinson-Patman Act is threatened with total disability. By 
its language, section 2 (b) makes the discriminations prohibited by 
section 2 (a) prima facie violations, with the provision that. the dis- 
criminator has the privilege of rebutting the prima facie case with a 
showing of good faith. n its 1951 decision in the Standard Oil 
(Indiana) case, the Supreme Court strongly suggested that a showing 
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that the discrimination was made in good faith to meet competition is 
not only a rebuttal, but constitutes a complete defense to a price-dis- 
crimination charge, regardless of competitive injury. Following a 
remand to the Federal Trade Commission, and modified findings by 
it, the cireuit court subsequently adopted this suggestion of the Su- 

reme Court and decided against the Commission, thus rejecting the 
ene rarer contention that a good-faith rebuttal would operate only 
in the absence of a showing of injury to competition. It is because 
the potency of the entire Robinson-Patman Act is at stake, that the 
interpretation of this good-faith clause has generated so much 
controversy. 

The consensus of the economists who testified before the Small Busi- 
ness Committee was that the Standard of Indiana decision, if con- 
sistently upheld, will make a nullity of the statutory prohibition of 
price discrimination. Sharply critical of the Attorney General’s com- 
mittee for its approval of this decision as consonant with the basic 
tenor of antitrust policy, they were by and large convinced that if 
good faith is retained as an absolute defense, regardless of competitive 
consequences, there would be virtually no price discriminations at all 
which could not thus be legalized. ~ 

For example: 


Professor Apams. Mr. MacIntyre, if there is anything 
clear under the antitrust laws, it seems to me, it is that if 
competition is what we are interested in, if competition is 
what we want to preserve, then the intent standard is abso- 
lutely irrelevant. What we have to look at is the effect and 
not the intent. 

I am willing to say this. That most businessmen in most 
situations are motivated by good faith, that is, their primary 
motivation, is simply to make profit. The question from the 
policy point of view is how should they be permitted to make 
profit, by engaging in price discrimination or uniform reduc- 
tion of prices to any and all comers. 

I think sound social policy requires that price reductions 
be made to all, not to a favored few. é 

Mr. Macintyre. Are we correct in our understanding of 
your testimony that you are against monopoly as much when 
it is created in good faith as when it is created in bad faith? 

Professor Apams. Absolutely. As Learned Hand, that 
great judge, put it, the Sherman Act was not designed to 
condone good trusts or to condemn bad trusts. It was de- 
signed to forbid all trusts. 

Mr. MacInryre. Is it your appraisal of the Attorney Gen- 
eral’s committee’s report on this question of good faith that it 
is in favor of monopoly if created in good faith through price 
discriminations? 

Professor Apams. Let me phrase my answer this way: I 
think the committee goes much too far to suit me in em- 
bracing the good-faith standard. 

They underwrite the gery standard in the Standard 
oe of Indiana case. I don’t think that should have been 

one. 

Professor Kahn tried to reason with the committee as is 
obvious from his dissent on section 2 (b)—let me find that 
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if I may— 185 and 186 of the Attorney General’s 
came and Mr. Kahn tried to take a middle position between 
the majority and my own position and yet the majority would 
not go along with that. other words the majority view on 
this good-faith question represents an extreme endorsement 
of good faith. They wanted it to be an absolute defense re- 
gardless of the effect on competition. 
I don’t think that is desirable. I don’t think that was the 
intent of the Clayton Act or the Robinson-Patman Act.°? 


Likewise, Professor Mund stated: 


Historically, the view of Congress has been that the law 
should protect competition—as an essential price-making 
mechanism—and that it should not condone anything which 
would injure competition. The Standard Oil decision viti- 
ates this principle. 

Now, Congress is being asked to legalize price discrimina- 
tion “to meet competition” even though it injuries competi- 
tion. The fact is that “meeting competition” of some kind, 
somewhere, is always the motive for discrimination. The 
good-faith proviso at once nullifies the declaration that dis- 
crimination is prima facie legal. It makes the Robinson- 
Patman Act not an anti-price-discrimination law, but rather 
a price-discrimination statute.** 


The following colloquy similarly summarizes Professor Gray’s 
attitude: 


Mr. MacIntyre. In other words, this ey then, as we 
understand your testimony, is to the effect that it is all right 
to create a monopoly through discriminations in price so 
long as the Department can come in and make a showing that 
he did not discriminate in bad faith? 

Professor Gray. Yes; he can claim that he made this price 
in good faith to meet competition. That is the formula. 
And if that is an absolute defense, why, you could never 
convict anybody. 

Mr. MacInryre. Then to that extent, and on that point, 
this report approves the creation of monopolies? 

Professor Gray. I would interpret the end result that way. 
That is, you could almost say if you quoted a lower price to a 
ae gage 7 customer to meet competition, you did it in good 

aith. Now, if that is an absolute defense, an absolute de- 
fense against the charge of discrimination, why then, I think 
Mr. Justice Reed said, in his opinion, the decision practically 
nullified the Robinson-Patman Act.** 


Rejecting the interpretation of the Supreme Court in the Standard 
(Indiana) decision, endorsed b 
Professor Phillips explained : 


y the Attorney General’s committee, 


A large, well-known company, by selectively meeting the 
prices of smaller, less-known producers, may easily force them 
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from the market. Indeed, the larger producer may not need 
to meet the lower price, but only reduce the differential be- 
tween his price and the lower one to accomplish the same 
results. If the effect or likely effect of such discrimination 
is substantially to lessen competition, the practice ought to be 
subject to the act without having to inquire after the intent 
or good faith of the seller who is discriminating. 

Viewed in this way, the question of whether the competi- 
tor’s price was lawful or unlawful and whether the discrimi- 
nating seller ought reasonably to have known of the law- 
fulness of the competitor’s lower price are removed from 
the debate. The central issue is the effect or likely effect on 
competition.™ 


(3) The private damage suit must almost inevitably be the main- 
spring of the enforcement mechanism of the Robinson-Patman Act. 
Given an enforcement agency, FTC, which has infinite responsibilities 
and very finite resources, it is necessary and also desirable that private 
litigants should assume the task of bringing violations to a legal ac- 
counting for their noncompetitive activities. One reason is that the 
injured parties are aware of the condition, and are close to the facts, 
whereas FTC must seek out violations as well as the proof in each case. 
In addition, the extent of the penalty imposed by the FTC is a cease- 
and-desist order, which serves only to halt future violations; it does 
nothing either to penalize the discriminator nor to enable the injured 
competitor to recoup his losses. These latter objectives are simul- 
taneously accomplished by the private suit for triple damages. Dis- 
criminators dislike the existing triple-damage provision intensely, 
particularly since a judgment for the FTC against a violation is ac- 
ceptable as evidence in a civil suit on the same charge. This, of 
course, is precisely one of the purposes of the damage provision, as a 
deterrent to discrimination out of fear of a flurry of private damage 
suits following an unsuccessful defense to a FTC complaint. 

Even more important is the encouragement the provision gives to 
victims of discrimination to bring suit. At best, private litigation is 
expensive and uncertain. A successful suit is costly enough; and 
success is not guaranteed. 

Without the possibility of treble recovery, the costs and risks would 
make litigation prohibitive for most victims, which are largely small 
businesses. The following colloquy highlights the problem: 


Mr. Macintyre. Professor Adams, at page 177 of the 
Attorney General’s committee, there is the beginning of a 
or about the treble-damage provision of the antitrust 
aws. 

That is for treble damages to those that are injured. And 
a position is taken in that report against the mandatory 
Sritiadediies rovisions in the law. You are acquainted 
with that position; are you? 

Professor Apams. Yes, sir. 

Mr. MacIntyre. Now, heretofore, in the record of this 
committee there has been placed statistics showing that 
within the past 5 years more that 1,054 private civil suits | 
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have been brought by private parties to enforce the antitrust 
laws and to secure damages because of injuries. 

According to the statistics in the committee record that 
number for 5 years is almost double all the civil suits brought 
by the Antitrust Division of the Department of Justice 
since 1890. 

Would you care to comment upon those statistics as some 
indication of the effectiveness of private civil suits in the 
enforcement of the public policy under the antitrust laws. 

Professor Apams. It is my impression that the small com- 
pany, typically small company that sues for triple damages 
under the antitrust laws is usually at a hopeless disadvantage 
to start with and the least you could do for a plaintiff of that 
sort is to give him mandatory triple damages. This serves 
as an incentive to make the law self-enforcing, so to speak, 
where pore directly injured under the antitrust laws will 
bring their own cases to prevent abuse of market power. 

Mr. Macinryre. Are we correct in our understanding of 
your testimony, then, that it is to the effect that the recom- 
mendation made in this report of the Attorney General’s 
committee against the mandatory triple-damage provision is 
against the public interest ? 

Professor Apams. In my opinion it is.°° 


In addition to the major modes of weakening the Robinson-Patman 
Act which were implicit in the recommendations of the Attorney 
General’s committee, several others were touched on briefly by the 
economic witnesses. 

The committee recommended that the exception “for services 
rendered” should be reinvigorated in order to “reconcile” this sec- 
tion with section 2 (a). This interpretation would indeed reconcile 
the brokerage provision with the emasculated version of section 2 (a) 
which the report recommended ; but hardly with the intent of the act. 
Such an interpretation would open the floodgates to the innumerable 
discriminations in the form of pseudo-brokerage payments which 
were the reason for passing section 2 (c) in the first place. There 
would be no purpose to section 2 (a) if all the discriminations which 
it forbids could parade legally under the guise of brokerage pay- 
ments. And in spite of the many criticisms which have been rallied 
against this provision, there has never been any factual evidence to 
support these criticisms, or to suggest that economy has been impeded 
by this provision, despite the accusation of the committee that section 
2 (c) “clogs competition in the channels of distribution, and exacts 
tribute from the consumer for the benefit of a special business class.” 
(Report of the Attorney General’s committee at p. 191). 

On this issue, Professor Dirlam commented : 


Since Atlantic Commission Co. had been performing valu- 
able functions for A. & P. other than collecting a selling bro- 
kerage from produce shippers and buying brokerage from 
jobbers, it could have continued to perform those functions 
organized as an independent firm. A. & P. could have used 
it, and at the same time it wouid have given better represen- 
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tation to the shippers. Canners under the present law are 

iven an inducement to rely very little on brokers and sell 
direct as much as possible to chains or other large buyers, thus 
collecting so-called phantom brokerage. Yet there is no sign 
they have followed the practice. The brokers seem to be pro- 
viding the selling aid and advice to retailers which some 
wholesaler opponents of 2 (c) urge as justification for their 
collecting brokerage. * * * Nevertheless, it is difficult to be 
convinced that the public has suffered appreciably, because 
section 2 (c) is on the books.** 


The economic effects of price discrimination measured by the impact 
of its removal.—Two studies completed recently by Dr. Stelzer,*** and 
summarized in his statement, throw light on the effects of discrimi- 
natory pricing, particularly in view of the claims sometimes made for 
its ubiquity and its essentiality to economic balance. The industries 
under consideration were the corn products and cement industries, in 
both of which discriminatory prices had long flourished prior to abo- 
lition by court order. The significance in both instances, attaches to 
the fact that price discrimination on an industrywide scale was sud- 
denly replaced by nondiscrimination on the same scale. The addi- 
tional and incidental fact that the discriminations derived from bas- 
ing-point systems, as Dr. Stelzer was firm to point out, is entirely ir- 
relevant to the present question. Without attempting to draw any 
far-reaching generalized conclusions, certain observations about price 
discrimination may fairly be made from the circumstances of its with- 
drawal, as the studies showed. 

Glucose.—Reckoned by the Federal Trade Commission as a signal 
victory in the battle to break up monopolies and retard concentration, 
the 1945 Glucose decisions by the Supreme Court were met elsewhere 
with prophecies of doom. The glucose manufacturers reacted with 
horrified assurance that the industry faced inevitable and imminent 
disaster. Despite all dire predictions, however, the industry not only 
survived the ordeal, but appeared to thrive on the modicum of com- 
petitive behavior thrust upon it. 

Among the changed circumstances in the aftermath of the court was 
the dissolution of the four trade associations which had been instru- 
mental in enforcing systematic observance of the discriminatory pric- 
ing practices. Another mortality was the old booking system which 
had served so efficiently to insure that large and important buyers 
benefited from price increases by arranging for extended delivery— 
up to 120 days—at low prices, while smaller, less important buyers felt 
the full impact of the higher prices within 5 days of the announced 
increase. One of the nondiscriminatory effects cited by Dr. Stelzer 
was the practice of one large manufacturer of selling at the market 
he on the date of shipment in order to avoid any possible charge of 

iscriminatory treatment. Again, it is worth noting that buyers who 
choose to take delivery f. o. b. mill must be accommodated. 

An important example belying the theory that a monopolist pre- 
vent from discriminating will sell only in the high-priced market, is 
afforded by the case of the manufacturer who had maintained a high 
volume in eastern markets by absorbing freight prior to the Court’s. 
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decision which it had not absorbed for its western buyers. Subsequent 
to the decision, Dr. Stelzer remarked : 


Here, then was a perfect example of an instance in which 
discriminatory pricing seemed to be necessary if any custom- 
ers were to charge a higher price to its western than its east- 
ern customers, it did not simply withdraw from the less 
remunerative market. Instead, it cut its base price so that it 
could reach the east coast on a competitive basis, even though 
this also meant a price cut for its western buyers. The aboli- 
tion of price discrimination in this instance, then, led to a 
uniformly lower price to all customers.*** 


Cement.—Close on the heels of the 1948 cement decision came critics 
of the Commission, the courts, and of course the laws these bodies 
enforced. These critics were led on by William Simon, who accused 
the Federal Trade Commission of being “oblivious to the interests 
of * * * small manufacturers,” and of being composed largely of a 
staff who “joined the Commission for a lifetime of security on the 
Government payroll, doing only as much work as is required to prevent 
discharge” whale, according to Simon, incidentally busily engaging 
itself in putting small-business men out of business.°*° 

Assessing the impact of the abolition of the industrywide system 
of price discrimination, as well as the legitimacy of the Commission’s 
viewpoint, in view of the attacks on it, Dr. Stelzer noted several points. 
If nothing else, the decision was followed by the introduction of some 
competitive bidding, at least for Government contracts, with State 
highway commissions and Federal agencies, instead of the price iden- 
tity which had characterized previous bids regardless of the size of 
the order or the number of destinations involved. There has in addi- 
tion been a somewhat lessened tendency to penalize nonrail forms of 
transport, and some shift to lower-cost trucking, although this trend 
has not been met with any great enthusiasm in the industry.*™ 


VIII. Summary anv Conciustons Wirn RecomMeEnNDATIONS 


CONCLUSIONS 


It was noted at the commencement of the committee’s hearings on 
price discrimination, the Robinson-Patman Act and related matters, 
that one of the objectives of the inquiry would be to determine whether 
the practice of price discrimination is used and to get some indication 
of the extent and result of its use. To that end many witnesses 
testified about facts of present-day discrimination in price. A number 
of those witnesses are operators of small businesses. Others spoke 
for organizations of small-business firms which had experienced the 
impact of price discrimination. 

mong the operators of small-business firms, who appeared and 
testified about the practice of price discrimination, were a number 
of wholesale bakers. It should be borne in mind that when we use 
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Chi Law Review, vol. 19, No. 2, Winter 1952. 

on. rd of hearings on ‘Price tien before the Select Committee on Small 
Business, House of Representatives, November 1955, at p. 941. 
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the term “wholesale bakers” we are referring to bread manufacturers, 
therefore the reference is to a manufacturing industry. The salient 
details of their testimony are set forth in this report (pp. 207-221). 
Their testimony dramatically outlined the fact that large chain 
grocery firms and large national wholesale bakery concerns are dis- 
criminating in prices with the effect of eliminating small and inde- 
pendent wholesale bakers. Underlined is the fact that the rate of 
mortality among the small bakers is alarmingly high and is due largely 
to the fact that their large nationwide competitors are practicing 
price discrimination. For example, with the cost of producing and 
selling a pound loaf of bread, approximating 14 cents, it was found 
that in one area a national chain baker made a price of 12 cents per 

und loaf in an area served by a local small baker. The chain was 
in a position to recoup any losses it sustained in that area. It was 
charging 16 cents per pound loaf of bread in some other areas. The 
local baker had no opportunity to recoup any losses it was compelled 
to sustain in serving its local area. 

The testimony shows that in another area the nationwide manufac- 
turer of bread, Ward Baking Co., was selling its Tip-Top bread, a 
10-inch 16-ounce loaf, for 17 cents wholesale in its primary market, 
Pittsburgh and western Pennsylvania. At the same time, in West 
Virginia, in Monongalia and Marion Counties, where a small manu- 
facturer of bread doing a local business was their competitor, Ward 
was selling its Tip-Top bread in units of a 12-inch 18-ounce loaf for 
15 cents wholesale. (Although marked 18 ounces, some of its loaves 
weigh as much as 21 ounces.) It appears that Ward did that to 
“meet the competition” of the local bakers who were selling a 10-inch 
14-ounce loaf for 14 cents wholesale (or 1 cent per ounce). In “meet- 
ing that competition” Ward’s slogan was “Five more ounces for one 
more cent.” In addition, Ward, the large nationwide manufacturer 
of bread, utilized resources from the revenue it secured from the sale 
of bread at 17 cents per pound loaf and higher in some areas to put 
on advertising and promotional campaigns for limited periods of time 
in selected local areas such as the one in West Virginia described 
above. Those advertising and promotional campaigns included the 
giving of bread freely to housewives along the routes of the local 

akers and to small retail grocers to be given to the housewives. (See 
pp. 216-217 of this report.) 

Not all of the complaints about discriminatory practices in the 
manufacturing and sale of bread were leveled at the large nationwide 
bakers; one of the bitterest complaints made by some local manufac- 
turers of bread was made about the practice of the Great Atlantic & 
Pacific Tea Co., a nationwide retail grocer chainstore organization. 
That complaint was to the effect that A. & P. selects certain areas in 
which it will sell its Jane Parker white bread, of its own manufac- 
ture, at prices approximating and below the cost of manufacture, 
while in other areas its prices are held high enough to yield a profit on 
the bread it sells. (See pp. 217-221 of this report.) 

Since bread is only one of many items offered for sale in the thou- 
sands of stores operated by A. & P. throughout the country, it, of 
course, would be in a position to sell all of its bread at or below cost 
in all of its stores for a period of time until its competitors who depend 
solely on the sale of bread are eliminated from the picture. 
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A. & P. is not the only large chain gree concern against which 
complaint has been made about the sale of bread at discriminatory 
prices. Complaints were also made about Loblaw and Kroger. (See 
p. 218 of this report.) 

Complaints against these discriminatory practices in the industry 
of manufacturing and selling of bread have been made to the House 
and Senate Small Business Committees, the United States Depart- 
ment of Justice, and to the Federal Trade Commission. 

Those complaints have been made and repeated over a period of 
years. Particularly strong complaints were lodged with the Federal 
Trade Commission 2 years ago and supplemented several times since 
then. 

The committee heard testimony from Dr. John Blair, economist, of 
the staff of the Federal Trade Commission, who explained findings 
by the Federal Trade Commission, made in a report on an investi- 
gation conducted on price discriminations in the baking industry in 
Illinois and Indiana. The testimony of Dr. Blair made clear that 
the practice of price discrimination, about which the small local 
bakers had informed the committee, has been neither a passing 
cloud with a silver lining nor a happenstance occurrence of good- 
faith action on the part of the discriminators. Indeed, when the 
testimony of Dr. Blair, concerning the findings of the FTC on the 
practice of the use of price discrimination in the baking industry in 
1946 is considered, along with the testimony given by the small bakers 
about price discriminations practiced in 1955, the conclusion is war- 
ranted that the large nationwide concerns have practiced price dis- 
crimination over a period of years with the effect of substantially 
lessening competition and tending to create a monopoly in the whole- 
sale baking industry. 

Apparently the Federal Trade Commission has failed to find a 
way to halt the discriminatory practices in the industry of manufac- 
turing and selling bread. There is no Federal law which explicitly 
makes it illegal for a seller to price his product below cost. Common- 
sense precludes the sale of one’s entire product below cost in any but 
an emergency situation. Commonsense also suggests that if a seller 
finds it profitable to price a part of his output at or below its cost to 
him, he must by this sales device be increasing some other phase of 
his business at least proportionately. In the case of A. & P. (and 
similarly Kroger, which also bakes its own bread; and Loblaw which 
yurchases it at special low rates), the advantage is clear. Loss-leader 
fread lures customers from the independent grocery stores which 
must rely on the independent bakers for their bread supply. The 
damage to competition may be substantial on both levels—through 
elimination of the independent retail grocers who compete with 
A. & P.’s retail stores; and of the independent bakers. The damage 
to the bakers is, of course, indirect, for they do not sell in competition 
with the baking division of A. & P. However, they do sell in com- 
petition with baking chains such as Ward, General, Campbell-Tag- 
gart, and others; the latter, to maintain their own volume in the 
shrinking independent market, are prone to adopt undesirab!e com- 
retition tactics for their own part. The independent baker is caught 
in a vise with little recourse. 

The effect of such discriminatory practices is not merely to destroy 
small and independent business concerns who are caught in a vise with 

84578—56——15 





216 PRICE DISCRIMINATION, ETC. 


little recourse. The ultimate result is the establishment of monopoly 
conditions adverse to the consuming public. Those monopolistic con- 
ditions bring higher “shone It appears that monopolistic conditions 
have advanced to such a point in the manufacturng and sale of bread 

-that the public has already started paying the price for those 
conditions. 

On November 1, 1956, United States Senator O’Mahoney urged the 
Attorney General to act immediately on bread price increases. A 
portion of Senator O’Mahoney’s press release of November 1, 1956, 
is quoted as follows: 


Senator Joseph C. O’Mahoney (Democrat, Wyoming), act- 
ing chairman of the Antitrust and Monopoly Subcommittee, 
today released a letter he has sent to Attorney General Her- 
bert Brownell urging immediate action to determine whether 
evidence obtained by the subcommittee staff during a pre- 
liminary investigation of bread price increases in various 
cities in the southwestern part of the United States “justifies 
the convening of a grand jury.” 


Two solutions appear theoretically possible. One would be to com- 
el the separation of vertical functions: This is, companies like 
A. & P. could be forced to choose between manufacturing and re- 
tailing. This, of course, would require additional legislation. 
A possible alternative, within the framework of existing law, is the 
application of section 3 of the Robinson-Patman Act, one clause of 
which makes it unlawful— 


to sell, or contract to sell, goods in any part of the United 
States at prices lower than those exacted by said person else- 
where in the United States for the purpose of destroying com- 
etition, or eliminating a competitor in such part of the 
Jnited States; or to sell, or contract to sell, goods at reason- 
able low prices for the purpose of destroying competition or 
eliminating a competitor. 


The Department of Justice has jurisdiction over and is empowered 
to enforce that section of the law. However, it has never successfully 
concluded a case under that provision of the law. Few have been 
brought. Indeed, the Department lacks sympathy for that provision 
of the law. The report of the Attorney General’s National Committee 
To Study the Antitrust Laws, on March 31, 1955, at page 201, recom- 
mended the repeal of that provision of the law as being “dangerous.” 

This report (pp. 197-204 and 221) refers to and describes the testi- 
mony of retail gasoline dealers and how the practice of price dis- 
crimination among their oil company suppliers has operated to dam- 
age competition in that industry. On the basis of what the record 
shows in that respect, the committee concludes and finds that— 


Oil company suppliers, for the avowed purpose of having 
their dealers reduce their retail prices at particular loca- 
tions “to meet the competition” of a dealer selling at a lower, 
cing tudhieenee yA price, including offbrand gasoline, have 
held the level of their prices generally while at the same time 
cutting their prices to one or more dealers at a particular lo- 
cation. In such situations the lower price has prevailed un- 
til the low-price of offbrand dealer saw fit to increase his 
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rice. This policy or practice has had the immediate effect 
Be fomentin pein wee among the retail dealers, and results 
ultimately in eliminating a substantial amount of price 
competition between and among both brand and offbrand 
gasoline. Moreover, short-term lessee dealers in many in- 
stances have been coerced or induced by their oil company 
suppliers into so-called price wars in an effort to secure the 
business enjoyed by the low-price offbrand dealer. 


Additional testimony relating to the practice of price discrimina- 
tion was presented by spokesmen for the representatives of many 
thousands of additional small and independent business concerns. 
Their testimony will be found in the record of hearings on price dis- 
crimination before the Select Committee on Small Business, House 
of Representatives, October-November 1955, and the following refer- 
ences to such testimony is to pages of the record of these hearings. In- 
cluded is the testimony of Henry Bison, Jr., associate general counsel, 
National Association of Retail Grocers (pp. 400 et seq.), George J. 
Burger, vice president, National Federation of Independent Busi- 
ness, Inc. (pp. 203 et seq.), George H. Frates, Washington representa- 
tive, National Association of Retail Druggists (pp. 311 et seq.), Clar- 
ence M. McMillan, executive secretary, Nationa Candy Wholesalers 
Association, Inc. (pp. 451 et. seq.), W. W. Marsh, executive secretary, 
National Tire Dealers & Retreaders Association, Inc. (pp. 464 et seq.), 
William A. Quinlan, general counsel and Washington representa- 
tive, Associated Retail Bakers of America (pp. 701 et seq.), Watson 
Rogers, president, National Food Brokers Association (pp. 412 et 
seq.), Col. R. H. Rowe, vice president and secretary, United States 
Wholesale Grocers’ Association (PP. 884 et seq.), John W. Nerlinger, 
Jr., executive secretary, and William D. Snow, general counsel, Na- 
tional Congress of Petroleum Retailers, Inc. (pp. 442 and 914), and 
Joseph Kolodny, managing director, National Association of Tobacco 
Distributors (pp. 900 et seq.). 

The testimony of those witnesses substantiated earlier testimony 
received by the committee from bakers, gasoline dealers, and other 
operators of small-business firms that the practice of price discrimina- 
tion is widely used and with damaging effect on small business and 
competition. 

It has been pointed out that the United States Department of Jus- 
tice and the Federal Trade Commission have not found a way to halt 
discriminatory practices which are eliminating competition and creat- 
ing a monopoly in the bread-manufacturing industry. Likewise those 
enforcement agencies have failed to find a way to halt destructive dis- 
criminatory prices in the petroleum industry. 

Among the excuses which have been advanced for failure to utilize 
the Robinson-Patman Act to stop the discriminatory practices in the 
petroleum industry is the large loophole which was made in the Rob- 
inson-Patman Act by the decision of the Supreme Court of the United 
States in the case of Standard Oil Company of Indiana v. Federal 
Trade Commission (340 U.S. 231). (See pp. 198-292 and appendix 
Dof this report.) 

Efforts have been made to plug up that loophole in the Robinson- 
Patman Act. One was the effort to enact into law H. R. 11 of the 84th 
Congress. That bill would have had the effect of limiting the so-called 
good-faith defense of price-discrimination charges when it could be 
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shown that the discriminations involved substantially lessened com- 
petition or tended to create a monopoly in any line of commerce. 

Despite opposition from the United States Department. of Justice 
and from the Federal Trade Commission (although the FTC took the 
official position in opposition to the equality of opportunity bill, a 
majority of the Commissioners wrote letters advising leaders of Con- 
gress that they now believe that the passage of the equality of oppor- 
tunity bill would be desirable), during 1956, that proposed legislation 
overcame obstacle after obstacle and finally passed the House of Repre- 
sentatives on June 11, 1956, by a vote of 393 to 3. That was in the 
closing days of the last session of the 84th Congress and the proposed 
legislation failed to clear all of the legislative jams before adjourn- 
ment. 

This committee approved the principles incorporated in H. R. 11 
of the 84th Congress and concludes that it would be in the interest of 
the public and for the protection of small business for similar legis- 
lation to be considered and approved early in the Ist session of the 
85th Congress. 

Therefore, the committee concludes and finds, as did a special com- 
mittee of the House of Representatives in 1935, and the Committee 
on the Judiciary of the House of Representatives in 1914, 1936, and 
again in 1956, when studies of the practice of price discrimination 
were made, that the practice of price discrimination is a real, not 
imaginary, evil. 

The House Judiciary Committee, in reporting on the bill which 
was introduced by Mr. Clayton in 1914, reterted to the facts concern- 
ing price discriminations brought to its attention and in that connec- 
tion stated : 


In seeking to enact section 2 into law we are not dealing 
with an imaginary evil or just ancient practices long since 
abandoned, but are attempting to deal with a real, existing, 
widespread, unfair and unjust trade practice that ought at 
once to be prohibited insofar as it is within the power of 
Congress to deal with the subject. 


In 1936 Mr. Utterback, in reporting for the House Judiciary Com- 
mittee on the legislation which became the Robinson-Patman Act, 
stated : 


The purpose of this proposed legislation is to restore, as far 
as possible, equality of opportunity in business by strengthen- 
ing antitrust laws and by protecting trade in commerce 
against unfair trade practices and unlawful price discrimina- 
tion, and also against restraint and monopoly for the better 
protection of consumers, workers, and independent pro- 
ducers, manufacturers, merchants, and other businessmen. 


On that occasion, the House Committee on the Judiciary also 
reported the evidence was overwhelming that price discrimina- 
tion existed to such extent that the survival of independent business- 
men was imperiled and remedial legislation was necessary. 

On May 24, 1956, the Committee on the Judiciary, House of Repre- 
sentatives, at page 5 of Report No. 2202, accompanying H. R. 1840, 
stated the conclusion that price discrimination presents a danger to 
the competitive-enterprise system and is inconsistent with our public 


policy. 
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With all of those conclusions, this committee agrees and adds its own 
conclusion based on its record of testimony that price discriminations 
exist today and are widely used as a weapon of sellers who have some 
degree of monopoly power. That monopoly —_ has been expressed 
through the practice of price discrimination for the purpose, and with 
the effect, of enhancing the same monopoly power to the damage and 
destruction of small-business concerns and a substantial lessening of 
competition. 

The record is clear that in its effort to stem this onrush of crushing 
monopoly power Congress enacted the Clayton Antitrust Act in 1914 
and amended it through the enactment of the Robinson-Patman Act in 
1936, to nip the operation of that monopoly power in its incipiency. 
Some of the expressions of the determination and purpose of the Con- 
gress in that respect are referred to in this report (pp. 158-166 and pp. 
167-196). Thus, it is established that the Clayton Antitrust Act as 
amended by the Robimson-Patman Act was approved as one of the 
pillars among our antitrust laws to protect‘a free and competitive 
economy. The Robinson-Patman Act is one of the most recent decla- 
rations of our antimonopoly public policy. 

The committee received testimony from a number of outstanding 
economists, who came from our large and fine educational institutions 
over the country. They analyzed the practice of price discrimina- 
tion as scientists objectively analyze and report upon any other mat- 
ter. Their conclusion regarding the economic significance of price 
discrimination accords with the conclusions reached by this committee 
and down through the years by the other committees of the Congress 
to which reference has been made. 

Notwithstanding the wealth of factual and other information here- 
tofore considered by the Congress upon the basis of which it has made 
legislative findings concerning the practical and economic significance 
of the practice of price discrimination, users and defenders of price 
discrimination have argued that the practice is not evil; that it is 
a competitive practice and that laws prohibiting it—including the 
Robinson-Patman Act—are anticompetitive. 

Arguments to that effect were advanced by representatives of big 
business and users of the practice of price discrimination in their 
opposition to the passage of the Robinson-Patman Act. Immediately 
after its passage and before its enforcement was undertaken, those 
arguments were renewed. When made directly and in such manner 
as they could be readily appraised, they impressed the public no more 
than they had impressed the Congress when it was considering passage 
of the Wobinson-Petiian Act. However, as the Federal Trade Com- 
mission stepped up its efforts to enforce the law against price dis- 
crimination, the attacks on the Robinson-Patman Act and other anti- 
discrimination laws became more vigorous and also more subtle. 

No longer was the attack on the Robinson-Patman Act direct and 
in the form of a frontal assault. It became veiled in a clever scheme 
of propaganda. That propaganda was part and parcel of a public- 
relations program (see pp. 16-38 and appendix A of this report) 
designed to “reeducate” the public and others concerned with laws 
against price discrimination. That program aimed at “reeducation” 
was designed to convince the public and others concerned with our 
laws against the practice of price discrimination, that price discrimi- 





220 PRICE DISCRIMINATION, ETC. 


nation is not bad but is actually a competitive practice, and that laws 
against it are anticompetitive. 

In order to supply a basis for their arguments, the defenders of 
monopoly hired prominent professors of economics, who were teach- 
poy a number of our large and fine educational institutions, to assist 
in building a new body of literature on the subject of price discrimi- 
nation in the field of economics. 

First, the hired professors appeared and testified in a number of 
cases in behalf of law violators, and there argued that the discrimina- 
tory practices involved were not anticompetitive from the viewpoint 
of economists. They argued that instead, price discrimination should 
be expected to occur in situations where we find “workable” or “effec- 
tive” competition. They argued that it was only under the economic 
concept of pure or perfect competition that economists did not expect 
price discrimination to be evident, therefore, the argument continued, 
since we do not now have any situation of pure or perfect competi- 
tion, we should expect the practice of price discrimination. To those 
arguments Prof. Holbrook Working, of Stanford University, has 
provided an answer. In his testimony he said : 


Consider why the theory of perfect competition was con- 
structed. Its purpose was to analyze the effects of compe- 
tition under conditions which are somewhat artificially sim- 
plified for purposes of analysis but which were supposed to 
fairly well approximate actual or attainable conditions in a 
considerable part of theeconomy. The results of this analysis 
were to show that competition of the sort considered had 
desirable results. Among those results that were considered 
desirable are some that depend directly on absence of price 
discrimination. The belief that price discrimination tends to 
be objectionable runs as a thread through all the history of 
economic thought on the effects of competition. Any impli- 
cation that economists have held only that price discrimina- 
tion was objectionable under the peculiar and special condi- 
tions of perfect competition, and under those conditions only, 
is untrue. 


When arguments did not prove successful enough to acquit law vio- 
lators in the instances where they were used in litigated cases, the 
defenders of monopoly arranged for the presentation of the argu- 
ments in other forums where they would appear as objective state- 
ments by writers who were unbiased. The arguments began to appear 
in highly respected publications in the form of law review articles and 
economic reviews. yorees 

Through such writings, the defenders of monopoly have presented 
the practice of price discrimination in a new dress which gives it an 
appearance of respectability. The economists, who have hired 
to defend the practice have described it as a normal competitive prac- 
tice. In order to provide a basis for that, they have built upon and 
polished up a bit the arguments which were advanced by them but 
rejected in litigated cases—namely the old argument that price dis- 
crimination is to be expected in situations of “workable” or “effective” 
competition. 

Lobbyists were hired by defenders of monopoly to further their 
arguments against antitrust laws prohibiting price discrimination. 
Those lobbyists proceeded to pi 0 that laws against price discrimi- 
nation are anticompetitive and should be repealed or modified. 
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The monopolistic practice of price discrimination has been defended 
through speeches and writings which have been published in highly 
respected  Sompitnt pa and economic reviews. Publication of writings 
thus arranged for by the defenders of monopoly have in a measure 
secured the results intended. Since such writings often were pub- 
lished without disclosure of the author’s partisanship, persons in high 
places were impressed. On occasions persons were influenced by the 
arguments in favor of price discrimination and against the laws which 

rohibit that practice. Actually, enforcement officials and even mem- 
Ses of courts have been found citing as authorities the writings of 
these partisans to support decisions in fayor of the cause of the same 
partisans. It is inconceivable that enforcement officials and members 
of the courts would have given so much credit to such partisan writ- 
ings if the bias and partisanship attached to such writings had been 
fully known and recognized for what they are. Be that as it may, 
without the knowledge that such writings were purely propaganda, 
they have been accepted and have influenced decisions which hare had 
the effect of cippang our laws against price discrimination. (See 
Appendix D of this report entitled “Tabular Showing of How the 
Robinson-Patman Act Has Been Interpreted Away.”) 

This report (pp. 11-38) details the evidence of record showing how 
the lobby in defense of the practice of price discrimination was con- 
ceived, planned, formulated, and operated. It shows how that lobby 
and its fellow travelers carefully and subtly prepared the basis from 
which to attack the Robinson-Patman Act. They presented their 
writings as if they were neutral, objective writers working for the 
public interest. 


From such a group came the idea for the creation of a Committee 
on Revision of Antitrust Policy. Shortly after that idea was ad- 
vanced, the Attorney General, on July 9, 1953, announced the ap- 
pointment of the Attorney General’s National Committee To Study 
the Antitrust Laws. He has stated that in the creation of that com- 
mittee : 


Our aim was to gather articulate spokesmen for respon- 
sible points of view to formulate future antitrust policy (see 
p. 52 of this report). 

The articulate spokesmen who were selected by the Attorney Gen- 
eral to be members of that committee “to formulate future antitrust 
policy” found that a majority of their number were or had been repre- 
senting violators of our antimonopoly laws (see pp. 43-51 and appen- 
dix B of this report). Thus, the Attorney General’s National Com- 
mittee To Study the Antitrust Laws was stacked from the outset with 
persons whose experience was in opposition to our antitrust laws and 
and our antimonopoly policy. 

Therefore, the committee concludes and finds that— 

1. The Attorney General’s National Committee To Study the Anti- 
trust Laws was not fairly composed to represent the diverse national 
interests which are injured by monopoly and protected by our anti- 
monopoly laws and which, accordingly, have a fundamental equity in 
the vigorous enforcement of these laws and their revision as necessary 
to meet the fast-changing conditions of the world in which we live. 

2. The 61-man committee appointed by Attorney General Brownell 
with the approval of President Eisenhower was dominated by corpor- 
ation lawyers who had spent a substantial part of their careers repre- 
senting large corporate defendants parame with the violation of the 
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antimonopoly laws. Thus, of the 46 lawyers on the committee, 39 
had represented corporate defendants in cases involving charges of 
antitrust violation and 26 of these had pending cases of this character 
during their service on the Attorney General's committee. 

Of the remaining members of the committee, one-third of the law 
professors who were members, had appeared as advocates for alleged 
violators of antitrust laws in proceedings and investigations in the 
past, and almost one-half of all the economists included in the mem- 
bership of the committee had appeared as advisers or otherwise as 
advocates in defense of antitrust law violators. 

Almost all of the other economists who were members of the com- 
mittee dissented in some respect from the position of the report. 
When one deducts the law professors, who had appeared for antitrust 
law violators, one finds only a small number of the remainder actually 
subscribed to the position taken in the report. Two of these law pro- 
fessors wrote sharp dissents to the position taken in the report by the 
Attorney General’s committee. The Attorney General and his co- 
chairmen of the committee refused to have these dissents published in 
full as a part of the report of the committee. 

There was only 1 member of the 61-man committee who could pos- 
sibly be described as a representative of American small business. 
There was no representative of American labor; there was no repre- 
sentative of American farmers; there was no representative of Amer- 
ican consumers. 

3. The Attorney General’s committee was largely a one-sided 
committee, representing almost exclusively the large business interests 
of the United States, who, of course, are the principal violators of our 
antimonopoly laws and who represent the principal monopoly threat 
in this country. 

4. The Attorney General’s committee also contained, among its most 
active members, lawyers who had been well-known lobbyists for 
monopoly, big business. Thus Mr. William Simon was a key member 
of the Attorney General’s committee. Mr. Simon has been probably 
the most energetic lobbyist in the country for the monopolistic basing- 
point lobby. He was a registered lobbyist for this monopoly-minded 
special interest group in the period of 1949-51. 

Another member of the Attorney General’s committee was Mr. 
George Lamb, a Washington lawyer, who in 1948 was the author of 
a lobby blueprint, laying down the outline of what a basing-point 
lobby should consist of and how it should operate in order to restore 
to legality the monopolistic practice of basing-point pricing. This 
craig was written by Mr. Lamb and his associate, Mr. Sumner 
Kitelle. It was then placed in the hands of Mr. William Simon, who 
at that time was the general counsel of the Capehart committee, which 
was studying basing-point pricing practices in the light of the Supreme 
Court’s decision in the Cement case earlier in 1948 which had outlawed 
such pricing practices as a principal tool of monopoly. 

Mr. William Simon, in his capacity as chairman of the antitrust 
section of the American Bar Association, following the publication 
of the report of the Attorney General’s committee in 1955, presented 
a resolution to the house of delegates of the American Bar Association 
which would have placed it on record as endorsing the principles 
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enunciated in the report of the Attorney General’s committee. In 
February of 1956 the house of delegates adopted this resolution. 

5. When the operations of the lobby provided for in the Lamb 
“lobby blueprint” of 1948 are considered, along with the operations 
of the Attorney General’s National Committee To Study the Antitrust 
Laws, they all appear to be part and parcel of the same scheme for 
lobbying against our antitrust laws. 

6. The Attorney General’s committee did not even attempt to study, 
much less answer, the basic questions which confront the Nation in 
the monopoly field, namely, Where does the United States stand today 
with respect to monopoly and economic concentration? How far have 
we gone in that direction? How serious is the situation? What 
should we do about it ? 

Indeed, the committee, in the report it issued and caused to be 
published, stated : 


Our aim is not to add to the storehouse of statistical data or 
to survey the economic effects of antitrust applications to spe- 
cific industries * * * | rather] to make out as clearly as possible 
the path that antitrust has traveled and what it augurs for the 
future. (See p. 52 of this report.) 

The report demonstrates that the Attorney General’s committee 
adhered to that aim except where it proceeded to make recommenda- 
tions for future antitrust policy. This report (pp. 60-72) contains 
an analysis of a number of the recommendations made in the report 
of the Attorney General’s committee and shows how they contrast 
with the recommendations which were contained in the final report 
of the Temporary National Economic Committee. The TNEC made 
a study of our economy problems and the concentration of economic 
power in the hands of a few. It made recommendations designed to 
remedy that situation. Among those recommendations were those 
for strengthening our antitrust laws. In contrast, the report of the 
Attorney General’s committee made no findings concerning the mo- 
nopoly conditions in the country and most of its recommendations 
were for weakening rather than strengthening our antitrust laws. 

In the words of one of the members of the Attorney General’s 
committee, who dissented from the majority views presented in the 
report of that committee, Prof. Louis B. Schwartz, of the Universit~ 
of Pennsylvania Law School: 


The majority report would weaken the antitrust laws in a 
number of respects, and, even more important, it fails to 
adopt necessary measures for strengthening the law so as to 
create a truly competitive economy in this country. On 30 
specific issues discussed in this dissent, the report takes a 
position inimical to competition, either by approving existing 
narrow interpretations or by suggesting additional restric- 
tions. 


Professor Schwartz and others who dissented took the position that 
the Attorney General’s National Committee To Study the Antitrust 
Laws had missed a great opportunity to render a public service. In 
that connection it was pointed out that there had been a failure to 
study the monopoly problem and to make recommendations for the 


strengthening of our antimonopoly laws. (See p. 4-5 and appendix 
C of this report.) 
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A statement on the character of the report of the Attorney Gen- 


eral’s committee was made by Senator Estes Kefauver, a member of 
the Judiciary Committee, United States Senate, and a widely recog- 


nized vi ae on problems relating to small business and monopoly. 


Senator Ke 











auver said: 


To paraphrase General Bradley, the basic thing wrong with 
the majority report is that it asks the wrong questions, at 
the wrong time, of the wrong people. Among the “right” 

uestions to which the report should have been directed are 
these : What is to be done about monopolistic control in those 
industries where it is not merely a threat to the future but is 
with us here and now? What should public policy be toward 
those industries where monopolistic control has already been 
established by the Big Three, the Big Four, the Big Five? 
What should be done about the continuing trend of concen- 
tration to even greater heights? What steps need to be taken 
in order to halt the wave of mergers now sweeping the coun- 
try? Why have so few mergers been proceeded against under 
the new antimerger law, the Celler-Kefauver law, which was 
referred to in the report as the antimonopoly law of 1950? 

Does responsibility lie with Congress for failing to appro- 
priate enough money, with some organic defect in the law, or 
with the present administration for failure to enforce the 
law? What should public policy be toward the problem of 
price leadership, where one big company calls the tune and 
everyone else follows? If the law against price discrimina- 
tion is rendered completely ineffective, will not the power to 
obtain price concessions replace efficiency in determining 
economic survival. 

These, Mr. Chairman, are just a few of the fundamental 
questions which the committee, that is the Attorney General’s 
committee, passes over or handles in such a way as to give us 
no helpful clue for the framing of public policy. The report 
is written as if its authors were completely out of touch with 
reality—with the nature of the world in which we live and 
have our being. 

The report of the majority of the Attorney General’s com- 
mittee does not even recognize this most ominous of trends. 
And, since it ignores what is obvious to everyone else, it can 
afford to ignore, as it does, the important related questions: 
What have been the causes of this upward trend in economic 
concentration? To what extent has it been due to mergers, to 
the use of predatory practices, such as price discrimination, to 
the use of swollen reserves made sional by fabulous profits, 
to changes in the tax laws which have favored big business, to 
the procurement policy of the Defense Department, to the fail- 
ure of the administrative agencies to enforce the law, and to 
other causes? And what should be done to arrest this onward 
march of monopoly? What new legislation needs to be passed 
to halt the growth of giant monopolistic corporations while 
there is still time? On all of these questions, which represent 
the essence of the monopoly ts pl the report is silent. 
Like the ostrich, the committee apparently operated on the 
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basis of the assumption that that which it chose not to see does 
not exist. (See pp. 5 and 6 of this report.) 


Although the Attorney General’s Committee To Study the Antitrust 
Laws and the report of that committee admitted that it was not its pur- 
pose or function to study and report upon the economic and business 
conditions which require our antimonopoly policy, the report of the 
Attorney General’s committee nevertheless seeks to lend respectabilit 
to and peddle the new economic concept of “workable” or “effective” 
competition. That concept, as previously noted, originated with and 
was sponsored by writers defending violators of our antitrust laws. 

It originated in the arguments of industries hard pressed by public 
resentment and by legal necessity to rationalize their basing-point 
systems. In connection with cement, steel, glucose, and conduit, the 
monstrous conclusion was reached that the matching of delivered 
quotations by a number of sellers at a given destination was the in- 
evitable result of competitive behavior. 

Almost invariably, these economic “analyses” have reasoned in effect : 
(1) perfect competition results in a single price in any one market; 
(2) all buyers at a given destination pay identical amounts to all 
sellers who sell on a delivered basis; (3) therefore, basing-point sys- 
tems providing for and resulting in a matching of delivered-price quo- 
tations by a number of sellers are competitive. The causal sequence 
implicit in this series of nonsequiturs has been developed by a ju- 
dicious application of a few competitive principles alternately to one 
side of the market or the other, as the rationalization required, but 
never to both sides at once. 

For instance, consider the definition of “price” which is crucial to 
their conclusion. The report of the Attorney General’s committee 
defined the relevant price to be the “actual, laid-down cost to the 
buyer.” This would be all right, as far as it goes, except that it en- 
tirely ignores the seller’s side of the market, without which obviously 
no competition can exist, 

In averring that competition is present, on the other hand, the 
arguments switch to the other side of the transaction, and claim that 
delivered pricing systems are made competitive by the presence of 
many sellers quoting in a given market. Here, the buyer's side of 
the market is conveniently overlooked. On closer scrutiny, it is plain 
that the multibuyer characteristic of the competitive arrangement is 
absent, and the “market” contemplated is the individual buyer’s 
destination. 

Much has been made of the homogeneity of products, for instance 
in the cement and conduit cases. In the cement case, it was found 
that this alleged homogeneity was mainly myth. But even if it were 
true that the physical qualities were unvarying as among suppliers, 
still the element of transportation has been excluded from the char- 
acteristics of the product, but included in the price—the “actual, laid- 
down cost”—which the buyer pays for that product. Thus, the “rele- 
vant” price which is supposed to derive from this “effective” competi- 
tion bears no relationship to the “homogeneity” whose presence is 
presumed to contribute to the competitiveness of the situation. 

This discrepancy was dismissed by the Attorney Generai’s commit- 
tee with the magnificently irrelevant remark that such theoretical 
refinements leave the buyer cold, since he is not interested in costs or 
receipts of the seller, but only in the cost to himself. If the buyer 
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were free to bargain separately for the homogeneous product and for 
its delivery service, it 1s highly unlikely that he would long remain 
cold to this technicality. For example, in the case of the glucose 
basing-point systems, it was hardly a matter of indifference to buyers 
in Decatur who received delivery from Staley’s Decatur plant, that 
they paid for plliohae-plie trelichd from a Chicago basing point. 

Moreover, this product homogeneity led to the conclusion, argued 
explicitly in the conduit case, that “no buyer will pay more for the 
product of one seller than he will for that of another.” The germ 
of truth in this half of the story is, however, not relevant to the 
delivered pricing situation. For if competition exists in a meaning- 
ful sense, there is an inevitable corollary: that no seller will take less 
for the product from one buyer than from another. The pretense 
that “mill net” is not relevant merely because it is not quoted only 
serves to veil the obvious fact that in delivered pricing systems, the 
seller does indeed receive varying amounts from buyers at different 
locations. 

Thus, the conclusions of “effective competition” rest on selective 
use of competitive characteristics, and the arguments leap with agility 
from one side of the market to the other. Because delivered prices 
are uniform at a given destination, the “market” is so defined at the 
buyer’s location. This ignores the fact that competition requires not 
only “many sellers” but also “many buyers.” Clearly, there are not 
many buyers at the individual buyer’s doorstep, where the “actual 
laid-down cost to the buyer” constitutes the “relevant” price. The 
arguments ignore the fact that homogeneity of a product means 
homogeneity of services pope’ by the seller, as well as homogeneity 
of services received by the buyer. They ignore the fact that the term 
“price” applies not, only to the amount the buyer pays, but also to the 
amount the seller actually receives for the product he sells. While it 
is true that a buyer will not pay more to one seller than to another, 
it is equally true that in a competitive market a seller will not accept 
less from one buyer than from another. Thus when the market is 
viewed as a two-sided relationship, it is clear that the tests imposed 
by “effective competition” are no test of competitiveness at all. 

7. The report of the Attorney General’s committee was released 
on March 31, 1955, with considerable fanfare and publicity. There 
were speeches of praise by the Attorney General of the United States, 

Assistant Attorney General Stanley N. Barnes, and his cochairman, 
Prof. S. Chesterfield Oppenheim, when they addressed an evening 
meeting of the antitrust section of the American Bar Association in 
Washington, D. C., on the day the report was released. Immediately, 
thousands of copies of the report were printed by the Government 
Printing Office and were distributed widely. At the suggestion of 
Professor Oppenheim, Attorney General Brownell took steps to dis- 
tribute copies of the report to every judge who would have jurisdic- 
tion over, and be responsible for making decisions, in future anti- 
monopoly cases. Likewise, educational leaders, who would be ex- 
pected to teach what cur antimonopoly laws are and should be, were 
supplied with copies of the report. Also officials of Government 
agencies who are charged with the responsibility of determining what 
action should be brought under our antimonopoly laws were supplied 
with copies of the report. (See pp. 60-63 of this report.) 


PRICE DISCRIMINATION, ETC. 






















































PRICE DISCRIMINATION, ETC. 227 


8. The purpose in publishing and distributing the report of the 
Attorney General’s committee in the manner and to the extent utilized 
was to affect the thinking and views of enforcement officials, judges, 
and others who would be concerned about our antitrust laws and 
antitrust policy. (See p. 61 of this gh 

One of the prominent members of the Attorney General’s committee, 
when asked as to whether the report of the Attorney General’s com- 
mittee as distributed to the Federal judges would impress them, an- 
swered “I hope so” (p. 61 of this report). 

One of the witnesses whe testified in the hearings before the House 
Small Business Committee with reference to the report of the Attorney 
General’s National Committee To Study the Antitrust Laws stated 
that report is— 


a headline-saturated document that is going to affect and 
color the thinking of American courts and American lawyers 
and law school students and law schcol professors for many 
years to come. 


9. The report of the Attorney General’s National Committee To 
Study the Antitrust Laws is being cited in pending cases in the court- 
room to influence the decisions of the courts. One remarkable aspect 
of such citations is that the Attorney General's report is being cited as 
an authority to support in court the views of those who helped write 
it. One instance of that has occurred in an antimonopoly case pend- 
ing ina United States Circuit Court of Appeals. In that case, an at- 
torney who was a member of the Attorney General’s committee cited 
the report of that committee which he helped write as an authority to 
support the position which he was taking in the case at bar. In that 
connection he failed to disclose to the court that he helped write the 
document upen which he was relying. The report of the Attorney 
General’s committee has been cited and relied upon in other court cases. 
(See pp. 62-63 of this report. ) 

Other lawyers who have cases in court involving problems arising 
under the Robinson-Patman Act are busy writing law-review articles 
in which they are paraphrasing and summarizing attacks upon the 
Robinson-Patman Act in the Attorney General’s report. In addition 
to citing, as an authority, the report they helped write, they also cite 
and rely upon other writings of others who were members of the At- 
torney General’s committee. Some of that self-lifting technique is uti- 
lized without informing the readers that the authors of the writings 
are partisans advocating the same causes in pending court cases. Per- 
haps this is not the rule-of-reason approach, but certainly it is an ap- 
proach in the direction of an effort of one to try his lawsuit not in the 
newspapers but in law reviews. 

Recently there appeared in the Yale Law Journal an article written 
by an attorney who was a member of the Attorney General’s committee. 
That article adroitly failed to disclose that the author is affiliated with 
a law firm presently opposing the Government in a pending case aris- 
ing under the Robinson-Patman Act. The article attempts to depre- 
‘ate the Robinson-Patman Act and proceeds to argue many issues of 
fact and law arising under that-act and present in pending litigation. 
It is copious in its use of footnotes citing “authorities” upon shah it 
relies for support for the position presented. A substantial number of 
all of the “authorities” thus cited, a total of 57, were either to state- 
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ments contained in the report of the Attorney General's committee or 
to writings by members of the Attorney General’s committee. Actu- 
ally the author of the article appearing in the Yale Law Journal cited 
seven times his own writings as “authorities.” If this matter were not 
so serious as to its probable effect upon future enforcement and inter- 

retation of our antimonopoly laws, this instance could be dismissed 

ightly as an amusing incident of one attempting to lift himself by his 
own bootstraps and the bootstraps of his colleagues. 

10. The committee deplores these efforts to influence the weakening 
of the enforcement and interpretation of our antitrust laws and our 
antimonopoly policy. 

11. The antimonopoly laws are essential to the preservation not 
only of our economic but also of our political liberty. A nation in 
which all economic power is concentrated in the hands of a relatively 
few giant business firms cannot long survive as a political democracy. 
The history of other nations makes this clear. Given a choice between 

rivate socialism in the form of business monopoly, or public socialism 
in the form of government monopoly, or some other form of totali- 
tarianism, a nation will always eventually select the latter. If we are 
to preserve, therefore, our political liberty, we must make certain that 
economic concentration of power does not get beyond the danger point 
in the United States. 

12. A fair and searching study of our antitrust laws and the monop- 
oly situation in the United States is essential. It is made more essen- 
tial by the appearance and distribution of the “stacked” and “loaded” 
report of the Attorney General’s committee with the great prestige 
accorded that committee by the fact that its membership was per- 
sonally approved by President Eisenhower at the instance of Attorney 
General Brownell. 

RECOMMENDATIONS 


1. It is recommended that the chairman of the Select Committee on 
Small Business, House of Representatives, send a copy of this report 
to each of the persons who has received a copy of the report of the 
Attorney General’s National Committee To Study the Antitrust Laws, 
with a letter suggesting the need of this report to properly appraise 
the report of the Attorney General’s committee. 

2. The House Small Business Committee has approved the prin- 
ciples covered by H. R. 11 of the 84th Congress, and now recom- 
mends that the 85th Congress enact legislation which was provided 
for in H. R. 11 of the 84th Congress. 





IX. APPENDIXES 


Appenprx A 


SUMMARY 
1. FOREWORD 


Although for the first time in its 25-year effort to eliminate delivered pricing 
“systems” from American industry the Federal Trade Commission suddenly 
finds itself on the defensive, the Commission’s theories as to the alleged harmful 
effects of delivered pricing have gained such wide public credence that the re- 
legalizing of delivered-price marketing presents a gigantic problem. Page 2 


2. HISTORY 


The fantastic history of the Federal Trade Commission’s attack on delivered 
pricing shows one shrewd staff attorney single-handedly inducing the Commis- 
sion and the courts to accept a college professor’s theory that the economic ills 
of the country can be solved by forcing all industry into straight f. o. b. mill 
pricing, accompanied by a complete failure, on three specific occasions, to per- 
suade Congress to outlaw delivered pricing by legislation. Pages 2 and 3 


3. THE CHALLENGE TO BUSINESS 


The passage of the Capehart resolution and the shift of the steel and cement 
industries to f. o. b. mill selling offers American business an opportunity to 
demonstrate to Congress the visionary impracticability of the Commission’s 
theories, but if industry's case is not well presented the result may be a crystali- 
zation of the Commission's theories into the fabric of the antitrust laws beyond 
recall. Page 3 

4. BASIC OBJECTIVE 


The basic objective of industry, which should be clearly defined at the start 
and adhered to without deviation, should be simple and direct and should refer 
solely to the preservation of legitimate delivered price marketing methods, since 
any attempt to broaden the objective to include attacks either on the antitrust 
laws or on the Federal Trade Commission as such would at best weaken the 
program and at worst subject it to complete failure. Pages 3 and 4 


5. LEGISLATIVE VERSUS OTHER APPROACHES 


Legislation is the only satisfactory way of achieving the stated objective, as 
a consideration of other possible approaches shows that while they should be 
utilized as much as possible they are unlikely to be effective. Page 4 


6. FIVE-WAY APPROACH TO LEGISLATION 


(a) Framing of the issues.—Since it is already apparent that the opposition 
will seek to confuse the issues and distract the subcommittee’s attention from 
the economic impact of enforced f. o. b. mill selling, one of the most essential 
steps is to present to the Capehart subcommittee a document, similar to the brief 
handed to a judge at the commencment of a trial in court, setting forth the his- 
tory of the Commission’s attack on delivered pricing, its genesis in the academic 
theories of Professor Fetter, the various forms which the attack has taken 
during the 25 years of its existence, the apparent purposeful confusion of ¢ eliv- 
ered pricing with conspiracy and collusion, and the fallaciousness of the Com- 
mission’s theories of price discrimination. Pages 11-24 

(b) Drafting of desired legislation—Proposed legislation, which should be 
drafted as early as possible, since the marshaling of the evidence for presenta- 
tion at the Capehart hearings will be more effective if done with a specific 
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objective in view, should not attempt to relegalize delivered pricing by referring 
to it by name or by referring to any of the various delivered-price methods, but 
must be in the form of immobilizing the “tools” which the Commission uses in its 
attack on delivered pricing and must deal with the Federal Trade Commission 
Act, the Clayton (Robinson-Patman) Act, and the Sherman Act. Pages 25-29 

(c) Marshaling of the evidence.—Marshaling the evidence involves, first, deter- 
mination of what it is that is to be proved and the basic arguments which will 
be advanced to prove it, and a careful weighing of the opposition, and second, 
such more detailed steps as selection of economists to present the academic side 
of the case for delivered pricing and, more important, the production of business- 
men who will present affirmatively the practical disadvantages of universal 
f. o. b. mill pricing. Pages 30-87 

(d) Public relations.—The keystone of the entire program is adequate, well- 
planned, and well-executed public relations, not only with the general public but 
with all organized groups representing segments of the public such as individual 
businessmen, business organizations, labor organizations, agricultural groups, 
consumer groups, professional groups, and regional interests. Pages 38-47 

(e) Governmental relations.—It will be necessary not only to work closely 
with the staff of the Capehart subcommittee but there must also be carefully 
planned and well-timed efforts to sell the need for appropriate legislation to the 
Senators comprising the subcommittee, to the members of the Senate Interstate 
and Foreign Commerce Committee, to major policy leaders in the Senate and 
the House of Representatives and to individual Senators. and Congressmen, 
utilizing such varied approaches as direct contact with the legislator himself, 
obtaining support of the legislator’s close advisers, obtaining support from par- 
ticular groups of constituents which individual legislators regard as most 
important. Pages 4-4 

7. ORGANIZATION 


The best means of carrying the suggested program through to a successful 
result would be a single-purpose organization, having a flexible and eflicient 
structure which could be a chief executive officer, a board of directors, an office 
and administrative staff, public-relations counsel, economic counsel, and legal 
counsel. Pages 14 and 15 

8 CONCLUSION 


Unless action is taken to set up an organization capable of executing a program 
of the type herein outlined, there is grave danger that there will be either no 
legislation to relegalize delivered pricing or ineffective or even damaging legisla- 
tion. With the forces opposed to delivered pricing so well organized, a 
disorganized approach by business will have little chance of success. 

While the foregoing has been written principally in terms of the Capehart 
hearings the recommended program envisages a much more protracted effort. 
It is unlikely that legislation of such a controversial nature can be obtained as a 
result of such a small undertaking as that of the present Capehart subcommittee. 

However, the importance of the Capehart hearings should not be underesti- 
maied. If an organized approach on the side of business is to be set up, it would 
be advisable that it be done without delay, for the Capehart hearings will com- 
mence shortly after the elections and efforts of the single-purpose organization 
should begin with the hearings. The efforts of the organization should continue 
until the goal of preserving delivered pricing is reached. Page 15 


Suecestep Program To REESTABLISH THE LEGALITY OF DELIVERED-PRICE 
MARKETING METHODS 


1. FOREWORD 


For the first time in some 25 years of its efforts to eliminate delivered pricing 
systems from American industry, the Federal Trade Commission is on the defen- 
sive. It was placed there by three factors, which followed each other in logical 
sequence—(i) the Supreme Court decision in the Cement case, (ii) the passage 
of the Capehart resolution authorizing a study of the economic impact of that 
and other decisions, and (iii) the action of the United States Steel Corp. and 
other steel and cement producers in shifting to straight f. o. b. mill selling. 

This turning of the tide, however, is not necessarily permanent. The present 
state of the law on delivered pricing is the result of a crusade within the Com- 
mission which was carried on with vehemence during a period of many years 
when business itself was on the defensive. As a result, the Commission’s theo- 
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ries as to the alleged harmful effects of delivered pricing have gained such a wide 
public credence that the relegalizing of delivered-price marketing presents a 
gigantic problem. 


2. HISTORY 


The history of the Federal Trade Commission's attack on delivered pricing is 
so fantastic as to be almost incredible. 

The original theory that delivered pricing systems are evil and that the eco- 
nomic ills of the country can be solved by forcing all industry into straight f. o. b. 
mill pricing is generally credited to Prof. Frank A. Fetter, of Princeton Univer- 
sity. This theory might have remained in the same category with technocracy, 
“ham and eggs,” and the Townsend plan had it not kindled the imagination and 
crusading spirit of Walter B. Wooden, then an attorney on the staff of the Fed- 
eral Trade Commission and now its Associate General Counsel. Wooden is a 
shrewd and capable lawyer and persuasive speaker. He is an advocate of the 
semantic approach to prosecution in which an opponent's acts are given sinister- 
sounding names and these are repeated again and again in an effort to color the 
whole case. Wooden was and is held in high esteem by the Federal Trade Com- 
miissioners, and he fed his (and Fetter’s) theory to them in small doses liber- 
ally mixed with charges of price fixing and conspiracy to make them more pala- 
table. Thus, step by step he led the Commission down the road which culminated 
in the courts’ decisions in the Cement and Rigid Steel Conduit cases. 

Wooden's success in persuading the Commission and the courts was accom- 
panied by just as complete a failure to persuade Congress on three specific occa- 
sions—the bill which became the Robinson-Patman Act, the Wheeler-Utterback 
anti-basing-point bill, and the TNEC recommendation for legislation outlawing 
delivered pricing. 

That the Fetter-Wooden theory was accepted by Justice Black in the Cement 
case is largely due to the power granted the Federal Trade Commission by 
Cong-ess and the tendency of the courts to call it a “body of experts” and to 
follow its theories with almost blind fidelity. Only through this strange combina- 
tion of circumstances could the theories of an obscure professor thus become 
virtually the law of the land. 

It is reliably reported that the Cement decision and the subsequent intro- 
duction of the Capehart resolution in the Senate shook the confidence of the 
Federal Trade Commissioners. Apparently they had felt that if the predictions 
of economic disaster put forth by respondents in the Cement and other cases 
had merit, the courts would recognize it and modify the Commission’s orders 
accordingly. When the Supreme Court threw the responsibility back upon the 
Commission and upheld its views on the ground that the Federal Trade Com- 
mission’s “expert” economic advice should be followed, and when Senator 
Capehart introduced his resolution, the Commissioners realized that they were 
on the horns of a dilemma. The enactment of legislation permitting delivered 
pricing would be a direct slap at them, but to forestall such legislation in the 
face of probable severe econolnic disruption caused by wholesale abandonment of 
traditional delivered pricing methods might eventually subject the Commission 
to legislation even worse than at present. 


3. THE CHALLENGE TO BUSINESS 


The passage of the Capehart resolution lays before American business both 
an opportunity and a challenge. If these are lost through default or half- 
hearted exploitation, they may not present themselves again for decades. 

The Cement decision and Capehart resolution alone would not have afforded 
industry the full opportunity it now has to tell its side of the story. It took 
the sudden shift of the steel and cement industries to f. o. b. mill selling to trigger 
off the full possibilities of a vigorous and dramatic public reaction to the Federal 
Trade Commission’s theories. 

For a time there was doubt whether even industry would respond effectively 
to the challenge of the Capehart hearings. There was too much inertia coupled 
with the feeling that any businessman who appeared and testified might merely 
get his name in the Commission’s “black book” for prosecution. The sudden 
decision of the United States Steel Corp. and other companies to take no chances 
on the meaning of the Cement decision but to start f. o. b. mill pricing immediately 
changed this. Even in a seller’s market this move will drive home in a few 
weeks the visionary impracticability of the Commission’s theories and should 
produce willing witnesses by the score at the forthcoming Capehart hearings. 
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Placing the Federal Trade Commission on the defensive and providing an 
incentive for witnesses to testify, however, is only a fraction of the effective 
job that must be done if the present tactical advantage of business is not to be 
lost irretrievably to the well-organized attacks of those who share the Com- 
mission’s views. Industry’s advantage is a new growth, easily stifled; the 
long-time advantage still lies on the side of the Commission which has nurtured 
it over a quarter of a century. 

If, in the face of a well-planned defense of the Commission's theories plus an 
equally well-planned attack on the motives and practices of business, industry’s 
case is presented by a straggling group of disorganized witnesses, the result 
may be a crystallization of the Commission’s theories into the fabrie of the 
antitrust laws beyond recall. 

This memorandum sets forth a suggested program designed to preserve for 
industry the initiative which it has now gained and to achieve for it the objective 
of relegalizing delivered price-marketing methods, 


4. BASIC OBJECTIVE 


The basic objective of industry should be defined at the start and adhered to 
without deviation. It should be simple and direct and should refer solely to 
the preservation of legitimate delivered price marketing methods. Any attempt 
to broaden the objective to include attacks on the antitrust laws or on the Federal 
Trade Commission as such would at best weaken the program and at worst 
subject it to complete failure. 

In considering what should be the objective, it is wise to remember that certain 
things, no matter how logically they may be defended will never be politically 
popular because they just do not look right. One of these is the kind of so-called 
phantom freight which results from the Pittsburgh-plus system or from the 
existence of non-basing point mills in a multiple-basing-point system. The pub- 
lie just will not stomach the thought of a buyer in Chicago buying from a Chicago 
factory and being forced to pay freight from Pittsburgh. 

Another thing which is politically difficult to defend is the type of zone system 
in which, for example, the lowest price is charged in the East, a higher price in the 
Middle West, a still higher price in the Far West, and a still higher price on the 
Pacific coast, where there are mills located in all or most of those zones. Such 
a system is merely a modification of Pittsburgh-plus, and will be so recognized 
without difficulty by the man in the street if he takes any interest in the subject 
at all. : 

It is true that Pittsburgh-plus and zone systems of the type described can be 
defended logically, but only by the use of principles which through 16 years of 
New Deal administration have been brought into public disrepute, i. e., that it is 
proper and lawful for a manufacturer to charge all the traffic will bear. To 
endeavor to reverse completely all publie suspicion of business would be to em- 
bark on too ambitious a program at this time. 

The type of delivered pricing method perhaps most easily defended is that 
in which each manufacturer sells at a price f. 0. b. his factory and, when selling 
in a territory closer to a competitor’s plant, gives the buyer an allowance to 
equalize his freight cost with the freight from such competitor's plant. This 
method of selling is the result of natural growth and the way in which that 
growth takes place from the establishment of the first plant in an industry until 
the opening of the most recent plant can be demonstrated simply and dramati- 
cally in a manner in which the opponents of delivered pricing find hard to attack. 

Paradoxically, because when analyzed it involves phantom freight, the so- 
eaHed universal delivered price method (one price delivered anywhere in the 
United States) can also be defended politically, because of its commonness. 
The man in the street knows that chewing gum and Palm Beach suits have been 
sold that way for generations and he sees nothing inequitable or sinister about 
it. The argument that buyers located near a factory are paying more than they 
ought, and buyers at a distnace less, will not impress him unless the freight cost 
is large in relation to the price. He will not be much interested in paying a 
fraction of a cent less for chewing gum because of nearness to a factory, and 
would regard any theory which prohibited such a method of sellimy as profes- 
sorial (which it is) and an unwarranted interference with general freedom. 

The basic objective of industry, stated broadly, therefore, will be to preserve the 
freedom of each businessman to choose and use, in his own sole discretion, any 
delivered pricing method which does not involve discrimination in delivered 
prices which he cannot justify (@) by cost differences or (b) by the meeting 
(when, where, and as often as he wishes) of competitors’ delivered prices. 
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5.. LEGISLATIVE VERSUS OTHER APPROACHES 


Brief reflection indicates that legislation is the only quick and completely sat- 
isfactory way of achieving the objective stated. 

Other possible approaches would include: 

(a) Litigation—The recent successes achieved by the Federal Trade Commis- 
sion will have the effect of making its attorneys bolder in attacking delivered 
pricing in industries wholly lacking in the elements of conspiracy, phantom 
freight, ete., which made the Cement case relatively easy for the Court to decide 
in the Commission’s favor. It will also tend to make the Commission’s attorneys 
careless in their proof of wrongdoing, due to a natural overconfidence in the 
courts’ respect for the Commission’s expertness. Since the Commission’s theory 
is logically, practically, and economically disastrous, it may be assumed that in 
time the Commission will go too far, and the Supreme Court, seeing the error of 
its ways, will skillfully disentangle itself from its predicament and relegalize 
some forms of delivered pricing. The trouble with this approach is that it would 
take too long and the results would be too much in doubt. At best it would leave 
business in a state of confusion for 10 years or more and at worst it could make 
the legality or illegality of any particular delivered pricing method depend upon 
the whim of the Federal Trade Commission and/or the court in each individual 
ease. While it is recommended that existing and future litigation involving de- 
livered pricing be fought to the highest court in order that this avenue may be 
preserved as a last resort, it is felt that litigation is a decidedly second-best 
approach to the problem. 

(b) Change in administration—The thought is frequently expressed that a 
Republican administration will reverse the Federal Trade Commission’s attitude 
toward delivered pricing. To those who know Washington and the political 
attitudes of bureaucracy, that is wishful thinking. In the first place, the Federal 
Trade Commission is an independent and supposedly bipartisan body. Not more 
than 3 of its 5 members can be of the same political party, and its staff attorneys 
(from whom the real impetus of the attack on delivered pricing comes) are non- 
political civil-service employees. Secondly, the Commission has thus far suc- 
cessfully defended its attack on delivered pricing as an attack on monopoly, 
price fixing, and other garden-variety violations of the antitrust laws. The 
antitrust laws are nonpartisan sacred cows which both political parties are 
bound te enforce, and while the last Republican administration let such enforce- 
ment fall into desuetude, the next one will be under too much pressure from labor 
and other similar interests to be able to do so, even if it wishes. 

{e) Changes in Federal Trade Commission.—Three of the Federal Trade Com- 
missioners [Ayres, Davis, and Ferguson] are quite old, and the term of one 
{Ferguson] expires in September 1948. However, it is naive to suppose that a 
change in the membership of that body would be likely to produce both a complete 
reversal of past thinking and an ability gracefully to extricate the Commission 
from the policy to which the present membership has so irrevocably committed it. 
Particularly is this so when virtually the entire civil-service legal staff of the 
agency has been imbued with the theory that delivered pricing is inherently bad. 
At best any change of attitude on the Commission’s part would be painfully slow. 


6. FIVE-WAY APPROACH TO LEGISLATION 


The approach to legislation requires action under five heacs: (1) Framing of 
the issues, (2) drafting of the desired legislation, (8) marshaling of the evi- 
dence, (4) public relations, and (5) governmental relations. Bach of these will 
be discussed separately. 


A. Framing of the issues 


It is already apparent from the testimony of four of the Federal Trade com- 
missioners, and from the strategy of Senator O’Mahoney in broadening the Cape- 
hart resolution to include more than just delivered pricing, that the opposition 
will seek to confuse the issues and distract the subcommittee’s attention from 
the economic impact of enforced f. 0. b. mill selling. The subcommittee will 
be told that the Commission does not necessarily require all business to sell only 
on the f. o. b. mill basis, and that none of the court decisions to date require it. 
The subcommittee will be told further that the Commissioners are in fact as 
expert as the courts regard.them and that.any tampering with existing law, or 
any restrictions of the power of the Commission to issue cease-and-desist orders 
will jeopardize the national antitrust policy. 
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If the opponents of delivered pricing can persuade the subcommittee that 
the Commission only wants to prohibit price conspiracies and that it has no 
intention of outlawing the individual use of delivered pricing apart from con- 
spiracy or price discrimination, they may steer the subcommittee away from’the 
real issue and into a general review of the antitrust laws. The hearings then 
will be turned into another TNEC which will accomplish nothing. 

The question of conspiracy and the question of discriminatory prices must be 
met squarely. This does not mean that business should ask that either price 
fixing or price discrimination be legalized, for that would mean quick political 
death to the entire effort to relegalize delivered pricing. It is the Commission’s 
false theories regarding conspiracy and price discrimination in their relation to 
delivered pricing which must be met squarely and exposed. 

To understand how the Commission has successfully intertwined and confused 
the separate questions of conspiracy, price discrimination, and delivered pricing 
it is necessary to review briefly some of the Commission’s strategy in its cases. 

The first attack by the Commission on delivered pricing was ‘made in the 
original United States Steel case in 1924. A cease-and-desist order was issued 
prohibiting the Pittsburgh-plus system then in use. Since United States Steel 
did not see fit to contest the order in the courts,’ but commenced using a multiple 
basing point system, this case threw little light on the law, either then or later. 
The ease is interesting chiefly as the starting point in what was to become an 
almost fanatical crusade. It is interesting also for its direct approach which 
was later to be abandoned in favor of an oblique attack upon delivered pricing. 

Whether the Commission adopted this oblique attack purposely to enable it to 
dodge criticism (as it is now doing by claiming that the burden of its campaign 
is against conspiracy rather than delivered pricing as such) is not known. At 
all events it was a clever strategy. An industry would be charged with having 
entered into agreements to fix prices and otherwise to restrain trade. Among 
the alleged agreements would be one to use the particular delivered pricing 
method then in use in the industry. Possibly there had been some discussion 
among competitors in the industry about prices, and prices may from time to 
time have been uniform, due as much to competition as any other factor. On 
this. evidence, and regardless of the presence or absence of specific evidence that 
the delivered pricing method itself had been agreed upon or even discussed, the 
Commission would, in broad language, find a general conspiracy. The findings 
would be confusing on the question whether there had been any actual agree- 
ment on the delivered pricing method, but the cease-and-desist order would 
breadly prohibit the industry from entering into, carrying out, or continuing any 
agreement, combination, conspiracy, or planned common cause of action (1) to 
fix prices, (2) to use the delivered pricing method, ete. 

An industry faced with such an order usually recognized the futility of asking 
any court to upset it. Federal Trade Commission findings are conclusive if based 
on any substantial evidence, and the Commission can make findings from in- 
ferences it draws from the evidence. The result is that a hopeless task awaits 
the respondent who tries to have a court break open the Commission's findings 
and analyze the evidence to see whether there really was any agreement on the 
delivered pricing method, especially where some colorable evidence of price 
fixing did exist. It was easier for the industry to accept the order and attempt 
to comply with it. 

Since the order merely prohibited conspiracy, it might be supposed that each 
member of the industry could comply merely by making no agreements with 
his competitors and would be free to continue the same methods of selling as 
before. The practical difficulty, however, was that if everyone in the industry 
continued his former practices, the Commission could claim a tacit continuation 
of the agreement and subject the industry to severe penalties for violating the 
order. To be safe, it was necessary for each member to make some substantial 
changes, and, because delivered pricing is the Commission's chief target, the first 
thing that had to be abandoned was the former delivered pricing method. 

The result of such orders was that, for a time, many different methods of 
selling arose-in the industry to replace the former method until, after a time, the 
forces of competition tended to draw all mémibers into*some' uniform delivered 
pricing pattern again—different, however, from the previous one. It might be 


1In 1938 to protect its rights under the Wheeler Lee Act, United 
tition for review of the 1924 order but it has never been argued Pe dn bo queen bie 
n reached by the court. 
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thought that the Commission had advanced its theories but little by such a move 
until it is realized that, by repeating the process, the Commission can build up 
a line of decisions in which one type of delivered pricing after another is out- 
lawed.. Industry, driven down one blind alley after another, will ultimately be 
forced into the trap of f. o. b. mill pricing. 

As the Commission gained suecess in these cases, it became bolder. Its com- 
plaints and findings sought to tié the delivered pricing method closer and closer 
to the alleged price-fixing agreement, and ultimately to picture it as the chief 
tool that made the price-fixing agreement work. One of the advantages of a 
delivered pricing method, indeed its chief reason for existing, is that it enables 
competitors at differing locations to meet each other’s price at any destination 
market. Prices of homogeneous products at any given time and place tend to 
be uniform, and the Commission seized upon this as evidence of price fixing 
and conducted a word campaign designed to throw normal business practices 
into disrepute. In the Commission’s vocabulary, competitors never met one 
another's prices—they always matched them. Price uniformity at any given 
time and place became not evidence of competition but of collusion, and delivered 
pricing methods became not methods of meeting competition but methods of 
suppressing it. The zenith was reached when the Commission commenced to 
bring cases with no evidence to support an alleged conspiracy except uniformity 
of price, general use of a delivered pricing method and common membership in 
some trade association alleged to be the focal point of the conspiracy. 

That the Commission, if unchecked either by the courts or by Congress, will 
base its orders om such unsubstantial evidence, is clearly demonstrated by its 
findings of fact and cease and desist order in the Crown Manufacturers case, 
dated August 4, 1948. In that case, in addition to uniformity of base prices 
and general use of the freight equalization method, the evidence of conspiracy 
relied on by the Commission was (i) minutes of a 1928 trade association meet- 
ing at which a standard form of sales contract was discussed (but never 
adopted), (ii) a standardization program as to colors and designs (which ac- 
cording to uncontradicted evidence was for the benefit of bottlers), and (iii) 
several patent license agreements including a minimuin price requirement (which 
was voluntarily abrogated prior to the filing of the complaint, becanse of a 
Supreme Court decision). This broad order. coming long enough after the 
Cement decision and the creation of the Capehart subcommittee for the Com- 
mission to have had ample time fer careful reflection, shows that the Com- 
mission has no intention of withdrawing from its extreme position. 

In the meantime, the Commission did net ignore another approach to its goal, 
namely, the Robinson-Patman Act. In the Glucose (Corn Products and Staley) 
cases, the Commission persuaded the Supreme Court to outlaw the individual 
use, entirely apart from conspiracy, of a single basing-peint system akin to the 
old Pittsburgh plus system. In those cases the Supreme Court appeared to out- 
law only phantom freight, leaving freight absorption in the clear along with the 
universal delivered price method. The zone method of the type used in certain 
branches of the paper industry was outlawed in the Crepe Paper case, where the 
Court virtually held that it could not exist without collusion. That was not a 
Robinson-Patman case, but the result of it in conjunction with obvious dis- 
criminations which could occur between competing customers on opposite sides 
of zone boundaries made zone methods of that type of extremely doubtful legality. 

In the Cement case the Commission, in addition to its conspiracy approach, 
included a charge that the basing-point system violated the Robinson-Patman 
Act. At the last minute, it apparently lost heart, however, for its cease-and- 
desist order, following the general pattern theretofore established, prohibited 
only conspiracy. The case technically, therefore, throws no light on the Robin- 
son-Patman aspects of delivered pricing, except for the breadth of Justice Black's 
dictum which followed faithfully the Commission’s theory that freight absorption 
is just as bad as phantom freight. 

To-support-this theory it was necessary for the Commission to reinstate, by 
interpretation, in the Robinson-Patman Act a definition of price which, when 
considered as part of the original bill, had been flatly rejected by Congress. The 
Commission, by a species of tortured reasoning, conceived that price meant not 
what the buyer paid for the goods laid down at his place of business but what 
the seller had left after deducting freight costs. The Commission contends that 
the seller's mill net return must be the same to all customers regardless of loca- 
tion and that differentials in mill net return are discriminations in price. 

On this basis, the universal delivered price method (one price delivered any- 
where) can be and is being attacked by the Commission. To date no case on it 
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has reached the courts, but if Justice Black's dictum represents the real view of 
the majority, the Supreme Court is already wedded to the mill-net-returp 
theory of price discrimination. 

The mill-net-return theory alone would not achieve all the Commission wants, 
for it would not prevent a manufacturer from selling f. o. b. mill and absorbing 
freight to get into territories closer to mills of conipetitors. True, that would 
involve a lower mill net return than on sales in the manufacturer’s own freight- 
advantage territory, but he could claim the statutory right to meet competition 
as justification for the discrimination. The Commissoin would deny him this 
right on two grounds, the first of which has the support of Justice Black’s dictum 
and the second of which is as yet only the COmmission’s own view as expressed 
in the Standard Oil case: (1) The Commissién claims that the statutory privi- 
lege of meeting competition “in good faith” is restricted to occasional, sporadic 
sales, and does not incude the right to sell “systematically” on a freight-absorp- 
tion basis; (2) the Commission has held in the Standard Oil case that the defense 
of meeting competition is only a tentative defense which evaporates if and when 
the Commission shows that a discrimination tends to injure competition. [If this 
latter view is valid, it will preclude all lowering of prices to particular customers 
to meet competition for, in the recent Morton Salt case, the Supreme Court has 
held that a “reasonable possibility” of injury to competition can be shown by 
mere proof of a discrimination in price between two competing customers and 
that a “reasonable possibility” is all the statute requires, 

The latest and worst blow delivered by the Commission to date against de- 
livered pricing was delivered upon a theory of law different from that em- 
ployed in any other case, namely, that the individual use of a delivered pricing 
method with knowledge that others in the industry are also using it is an 
“unfair method of competition” in violation of the Federal Trade Commission 
Act, apart from conspiracy. This result was reached, and approved by the 
Seventh Circuit Court of Appeals, in the Rigid Steel Conduit case, where, in 
addition to this novel approach, the Commission had also found and prohibited 
a conspiracy involving the delivered pricing method. The cease-and-desist order 
in that case, in addition to prohibiting conspiracy, prohibited the respondents 
individually from using not only the particular delivered pricing method they 
had used, but also any other delivered pricing method which would enable them 
to “match” (i. e., meet) each other’s prices. Clearly nothing was left to them 
but straight f. o. b. mill pricing and technically even that could violate the order 
since it would not prevent any two plants in the same city from matching their 
prices and would even enable plants in separate cities to match their prices at 
the line where their respective territories adjoined. However, it is a safe as- 
sumption that the Commission would never prosecute anyone for selling f. o. b. 
mill. 

The Rigid Steel Conduit case has not yet been reviewed by the Supreme Court, 
but if Justice Black’s dictum in the Cement case represents the view of the 
majority, the Rigid Steel Conduit case would be approved merely as a further 
logical step toward consummation of the Commission’s economic aim. 

In the face of this record, the testimony of four of the Federal Trade Com- 
missioners (Freer, Ayres, Davis, and Ferguson), and of Walter Wooden, at 
the hearings on the Capehart resolution was somewhat startling. Without ex- 
ception they denied categorically any intention of restricting industry to straight 
f. o. b. mill pricing. They stated, with literal truthfulness, that no case to date 
had outlawed delivered pricing except in industries where such pricing had been 
found to be either collusive or discriminatory. They said that collusion and 
discrimination were opposed to our basic antitrust philosophy and that any 
attempt to legalize either would be dangerous. They said that there was noth- 
ing in the law or any court decision to date that pevented a manufacturer or 
wholesaler or retailer from paying the freight if he was not guilty of con- 
spiracy or discrimination. When asked to state when paying the freight might 
not be collusive or discriminatory, however, they stated that it was a difficult 
question and one which the Commission, as a quasi-judicial body, could not 
answer in advance of an actual case. 

This testimony shows the confusion which may be injected into the Capehart 
hearings and how those hearings may be ied down the path of another TNEC 
unless the issues are framed so the subcommittee can understand them and be 
persuaded of the need to forestall all attempted digressions. 

Framing of the issues for the subcommittee can best be accomplished by a pre- 
liminary brief, similar to the trial brief handed to a judge at the commencement 
of a trial in court, setting forth a short history of the Federal Trade Commission’s 
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attack on delivered pricing, its zenesif In the ‘academic theories of Professor 
Fetter, the various forms which the attack has taken throughout the years, the 
apparently purposeful confusion of delivered pricing with conspiracy and 
collusion, and the fallaciousness of the Commission's theories of price discrimi- 
nation. The brief should show, for example, that delivered pricing does not and 
cannot, of itself, result in price fixing; that price competition can and does exist 
under delivered pricing methods; that under straight f. o. b. mill pricing there 
would be less, not more, price competition than under delivered pricing methods 
because the latter enable more sellers to compete in more markets, while the 
former restricts each seller to a narrow market. 

The brief should show that, in actual cases (e. g., the Chain Institute case, 
now pending), it is the theory of the Commission’s attorneys that, if there is any 
evidence of price fixing, it is necessary to prohibit all delivered pricing methods 
in the history in order to get rid of the price fixing, despite the fact that the 
delivered pricing methods grew naturally without collusion. In his testimony 
at the hearings on the Capehart resolution, Mr. Wooden attempted to justify 
the Rigid Steel Conduit case on the ground that complete individual prohibition 
of delivered pricing was necessary to a proper enforcement of the order against 
conspiracy. In this connection, the brief should show how little evidence the 
Commission needs to prove a conspiracy to fix prices; how it relies upon mere 
price uniformity from time to time plus the common use of a delivered pricing 
method, plus membership in a trade association; how the mere fact that each 
competitor knows that the others are using a delivered pricing method is 
stressed by the Commission as evidence that they conspired to use it, despite 
the fact that such knowledge would be impossible to avoid by any businessman 
who was alert. 

The brief should point out to the subcommittee that, if the Commission is 
permitted to follow its present line of attack, it can and presumably will search 
every industry in the country, as personnel and funds permit, to find conspiracies. 
It will find many such conspiracies because prices tend to be uniform at any 
given time and place on homogeneous products; the existence of a delivered 
pricing method in an industry is likely to be known to everyone in it; and many 
industries have trade associations to which most of the members of the industry 
belong. If, having found such conspiracies, the Commission is free (as recent 
court decisions indicate) to prohibit not only the alleged conspiracy itself but 
also all further use of that delivered pricing method or any other method of 
pricing except f. o. b. mill, it will be ridiculous to pretend that, as a practical 
matter, the Commission does not intend to force all or most of American business 
into the f. o. b. mill pattern. Delivered pricing for all practical purposes will be 
limited to those sellers whose products are so different from their competitors’ 
that there is no need for them to meet competitors’ prices, hence no price uni- 
formity. That absence of price uniformity in such instances is the result not of 
competition but a lack of it, shows the fallacy of the Commission’s theories of 
conspiracy. 

The issues should also be defined and framed, in the brief for the subcom- 
mittee, on the question of price discrimination. The meaning of this term as 
used by the Commission should be clearly described, and it should be demon- 
strated how the Commission has tried to reinsert into the statute a definition 
of price that was specifically rejected by Congress. The brief should also show 
how the Commission is attempting te whittle away to nothing the right of a 
seller to meet his competitor’s lower prices in given market areas. It should 
show the fallacy of the Commission’s theory that because the meeting of com- 
petition sometimes produces price uniformity, it should be abolished, i. e., that 
if permitting a seller to compete in a competitor’s territory results in price 
uniformity. such right to compete should be taken away and each seller given a 
virtual monopoly of its own territory. 

Had the subcommittee had a brief of this type before the initial hearings on 
the Capehart resolution, it could have exploded the testimony of four of the 
Commissioners denying any intention to impose f. o. b. mill pricing on industry 
generally. It could also have pierced the confusion surrounding the relation of 
“conspiracy” and “discrimination” to the question of delivered pricing and forced 
these Commissioners to admit that pursuit of their present course of action will 
ultimately and inevitably leave industry no alternative but f. o. b. mill pricing. 
The subcommittee would have seen that it could address itself to the impact of 
f. o. b. mill pricing on industry and recommend remedial legislation on the subject 
without jeopardizing in any way the basic antitrust principle that price agree- 
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ments and true price discrimination are bad. The subcommittee would have 
realized that to prevent price agreements and true price discrimination it is not 
necessary for the Federal Trade Commission to turn the economy of the country 
upside down by removing the freedom of businessmen to continue using tradi- 
tional pricing methods. 


B. Drafting of desired legislation 


Proposed legislation, at least in preliminary form, should be drafted as early as 
possible, for the marshaling of the evidence at the Capehart hearings will be more 
effective if done with a specific object in view. Since the Commission's chief 
attack on delivered prices has been through the medium of alleged “conspiracies,” 
it might appear desirable at first blush to curtail the Commission’s fact-finding 
powers or grant businessmen latitude in the matter of price agreements. Political 
considerations dictate, however, that any such attempt would make the proposed 
legislation far less palatable to Congress than if it were addressed solely to the 
merits of delivered pricing. 

No effective bill to relegalize delivered pricing can refer to it by that name 
or even by the names “basing point system,” “zone system,” etc. Such language 
would require exhaustive definition which might merely challenge the ingenuity 
of the Federal Trade Commission’s attorneys to misconstrue it as they did the 
Robinson-Patman Act. The solution is to immobilize the “tools” which the Com- 
mission uses in its attack on delivered pricing, namely, the lezal concepts that— 

(1) “Price” under the Robinson-Patman Act means “mill net return :” 

(2) It is unlawful to meet competition by absorbing freight systematically, 
and the defense of meeting competition is not an absolute defense to a charge 
of discrimination in any event; 

3) If there has been any agreement among competitors to use a delivered 
pricing method, or even an agreement on prices without reference to the 
delivered pricing method, it is proper for the Commission to prohibit not only 
the unlawful agreement but also all further use of that delivered pricing 
method. (In the Rigid Steel Conduit case, the order went further and pro- 
hibited not only the particular delivered pricing method in the industry but 
all others, leaving straight f. o. b. mill pricing as the sole alternative. ) 

The draft of proposed legislation should, of course, categorically spike each 
of the foregoing doctrines. ‘To be sure that neutralization of the doctrines under 
one statute does not merely shift the Commission’s focus to another, the legis- 
lation should be in the form of an amendment to both of the major statutes en- 
forced by the Commission, namely, the Federal Trade Commission Act and the 
Clayton (Robinson-Patman) Act. As a further precaution, to keep the Depart- 
ment of Justice from setting the whole effort at naught (although to date the 
Department has shewn little interest in the Commission’s crusade), there should 
be an amendment'to the Sherman Act. 

Generally speaking, the proposed bill should amend the Robinson-Patman Act 
(both the civil sections enforced by the Commission and the criminal section 
enforced by the Department of Justice) so that— 

(1) “Price” will be defined to mean the delivered price ; and 

(2) It will be clearly stated that any seller is privileged to make a lower 
price to one customer than to another to meet a competitor’s equally low or 
lower price to the second customer, and to do so— 

(a) as frequently and “systematically” as he wishes; 

(b) in any territory or marketing area that he wishes ; and 

(c) without regard to whether or not his competitors may be similarly 
meeting his and each other’s prices. 

To prevent the Commission from declaring that, even though these definitions 
and provision apply to the Robinson-Patman Act they do not prohibit continued 
attacks on delivered pricing under the Federal Trade Commission Act, the latter 
statute should also be amended to provide that nothing in it may be construed 
to prohibit any price discrimination which is not unlawful under the Robinson- 
Patman Act. The Sherman Act-should be amended similarly. 

Thus far the legislation would immobilize two of the Federal Trade Commis- 
sion’s three “tools” of attack on delivered pricing. The third should be ap- 
proached through amendments to both the Federal Trade Commission and Sher- 
man Acts to the effect that no cease and desist order or injunction issued under 
either statute in a case where any agreement, understanding, combination, con- 
spiracy, or agreed common course of action in restraint of trade has been found 
shall prohibit, or be construed to prohibit, the individual and independent use 
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by any party to such agreement, understanding, etc., of any business practice or 
method of pricing or selling not in itself unlawful, regardless of whether or not 
such practice or method was the subject of each agreement, understanding, etc. 

It will be noticed that this type of legislative provision does not legalize con- 
spiracies or price-fixing agreements. It would not relieve an industry which 
had been ordered to stop conspiring from the necessity of changing those business 
practices found to have been agreed upon in order to break the chain of con- 
spiracy. But it would not permit the Commission to continue its present prac- 
tice of edging industries step by step into the cerner of f. o. b. mill pricing as 
their sole available method of selling. 

Legislation of this type would not legalize all types of delivered pricing. It 
would not, for example, legalize a single basing point system such as “Pittsburgh 
plus,” nor would it legalize the phantom freight collected by a nonbasing point 
mill in a multiple-basing point system. It would not legalize certain types of 
zone-pricing systems. It would, however, permit the two most important types 
of delivered pricing methods, namely, (i) the multiple-basing point system where 
every factory sells f. o. b. mill, abserbing freight when necessary to meet competi- 
tion in other mills’ territories, and (ii) the universal delivered price method. 
In addition, it would legalize such variants of the above methods as the maxi- 
mum freight allowance (e. g., buyer’s actual freight allowed up to 30 cents per 
hundredweight). It would, of course, permit anyone who wished to sell on a 
straight f. o. b. mill basis to do so, but it would not force everyone into that 
straitjacket. It is believed that such legislation would be politically acceptable 
to Congress. 

Serious consideration should be given to countering any move by the oppo- 
sition to draw the hearings out unduly by proposing that legislation of the type 
herein described be enacted on a stopgap or temporary basis to preserve the 
status quo pending the results of a more exhaustive study. The need for such 
stopgap legislation could be likened to the need for a temporary restraining 
order which is granted ex parte by the courts to stay the hand of one whose 
threatened action would do irreparable harm for which no award of monetary 
damages could adequately compensate. The legislation could be made temporary 
simply by giving it an expiration date or, better yet, providing that it shall 
be reviewed again by Congress within a certain number of years to determine 
whether it should remain en the books or be altered or repealed. 


C. Marshaling of the evidence 


The first step in marshaling evidence is to determine what one wishes to prove. 
An equally important step is to determine what the opposition will seek to estab- 
lish so as to be prepared to rebut it. These determinations would, of course, be 
made and crystallized in the “trial brief’ to be presented to the Capehart sub- 
committee before the hearings. 

The fact that there will be bitter opposition, and the nature of such opposition, 
should be kept in mind at all times. 

This. opposition will-come frem various directions. There will be politicians, 
such as Senator O’Mahoney, who hope to make political capital out of “business 
baiting.” There will be some businessmen, singly and in organized groups, who 
may feel that they stand to gain dollars-and-cents-wise by prohibition of deliv- 
ered-price selling. There will be regional] interests who feel that they individ- 
ually, or their communities, may benefit from such a prohibition. There will 
be consumer groups who will feel that prohibition of delivered-price selling may 
reduce ultimate costs to consumers. There will be labor groups who are against 
everything that business is for. There will be many individual theorists, includ- 
ing college professors, economists, and the like, who have accepted with or with- 
out reflection the view expressed by Justice Black in the Cement opinion that 
basing-point systems are handy mechanisms for the fixing of prices. Finally, 
there will be, of course, the Federal Trade Commission itself, which can be 
expected to resist bitterly any attempt to impugn its efforts. 

The strength and political prestige of this opposition make the difficulties of 
the proponents of delivered pricing akin to those of the groups engaged in the 
recent and still continuing efforts to obtain repeal of the Federal tax on uncol- 
ored margarine. Despite the tremendous popular support for such repeal, despite 
the obvious reasonableness and soundness of-the bill, and despite the simplicity 
of the issue, the'measure has not‘yét“passed Congress. Here mdustry will be 
proposing legislation which lacks popular support, requires explanation to demon- 
strate its soundness, and presents a number of highly complicated issues. 
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Opponents of delivered pricing have already indicated, at least in part, the 
line they will follow. First, they will argue that delivered-price selling on an 
individual basis is still legal. This is evident from statements made by four 
of the Federal Trade Commissioners and by Senator O’Mahoney. 

Second, they will argue that delivered-price selling on a systematic basis is 
inextricably tied to price fixing, i. e., is itself inherently collusive. 

Third, they will argue that systematic delivered-price selling leads to economic 
-concentration and monopoly and the power to extort higher prices from consumers. 

Fourth, they will argue that delivered-price selling unfairly discriminates 
against certain communities and regions by depriving buyers located in proximity 
to sellers of price advantages which such buyers are entitled to by reason of 
such location. 

Fifth, they will argue that delivered-price selling involves wasteful cross- 
hauling and makes general price levels higher than they would be if manufac- 
turers did not have to include in their prices the cost of freight absorption. 

These arguments are all answerable and the answers should be prepared in 
usable form before any campaign is started. 

A further strategy of the opposition, already mentioned, should be guarded 
against from the outset. An attempt will be made to turn the Capehart hearings 
into another TNEC, to contend that a full-scale study of the antitrust laws is 
necessary before there can be any legislation whatsoever. If such a move were 
successful it would be equivalent to defeat. 

Furthermore, at the first signs of success of this program the opposition would 
intensify efforts to combine with this legislation an amendment to section 7 of 
the Clayton Act to make the provisions covering acquisition of corporate stock 
apply likewise to acquisition of physical assets of another corporation. Con- 
siderations of such an amendment to the Clayton Act should not be allowed to 
complicate or delay the proposed legislation on delivered pricing. 

It should be noted that friendly groups can be as dangerous as opposing groups. 
Friendly groups can advocate the wrong strategy. Worse, friendly groups can 
advocate seeking to accomplish too much. This should not be a campaign to 
emasculate the Federal Trade Commission. Nor should it degenerate into a 
movement for general revision of the Robinson-Patman Act. This program 
should be confined strictly to the objective and to the type of legislation described 
earlier. 

On the affirmative side of the program (for the campaign should not he a 
defensive one), certain basic arguments in support of delivered pricing should 
be set forth in the brief and used as the framework for the marshaling of the 
evidence in support of the proposed legislation. These arguments are that pro- 
hibiting delivered-price selling would have the following effects : 

(a) It would interfere with the manufacturer’s choosing where to place his 
plant and where to sell his goods. This effect would be particularly burdensome 
in the case of a fabricator who had been buying his raw material (some basic 
steel product, for example) on a delivered-price basis and also selling his finished 
‘product on a delivered-price basis. 

(6) It would interfere with a distributor’s or wholesaler’s selecting the areas 
where he wants to compete. 

(c) It would place burdensome requirements on the selling process by requir- 
ing innumerable freight calculations, 

(d) It would prevent buyers from obtaining the benefits of competition among 
a number of sellers. 

(e) It would be an additional and unwarranted governmental interference 
with the operation of the free-enterprise system. 

(f) It would raise the overall cost of goods to consumers generally. This 
increased cost would of course not be spread evenly over all consumers but cer- 
tain localities or types of consumers would be particularly hard hit while other 
localities or types of consumers would be at about their present position. A few 
-eonceivably might benefit with lower prices. However, there would be an overall 
increase in ultimate costs to all consumers if altering present distribution pat- 
terns increased the cost of production. Doing away with present mass-produc- 
tion and mass-distribution methods by preventing national selling would increase 
ultimate cost. 

(9) By requiring existing businesses to move to new locations it would (1) 
-~work hardship on existing employees by requiring them to move, (2) intensify 
‘the present housing shortage in some localities while creating a surplus in others, 
and (3) injure local businesses which now depend upon the major plants or their 

-employees as a market. ‘ 
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(h) By breaking up large plants into numerous small units, it would reduce 
the bargaining power of labor unions, on 

(+) It would probably be more injurious to small business than to big business. 
Companies with large capital resources which do not have a number of plants at 
the present time could establish additional geographical outlets by buying out 
small companies or by creating assembly plants or warehouses. Small businesses 
would not be able to establish such additional units and thus would suffer more 
in proportion by being restricted to their local areas of distribution. 

(j) It would be wasteful economically in that it would require businesses to 
move in a period of shortages of construction materials and construction labor. 

(k) It would disrupt the national-defense planning in a period of recurring 
crises. The National Security Resources Board is preparing elaborate plans for 
industrial mobilization. It is reported that one aspect of such planning is the 
decentralization of certain types of industries. The effect of prohibiting delivered- 
price selling would be to some extent, at least, a tendency toward centralization 
of certain industries. The extent of conflicts between the result of prohibiting 
delivered-price selling and the planning of the Government with respect to mili- 
tary preparedness of course cannot be measured, but this should not be left to 
chance. Furthermore, to require industries to move at this time, except in accord- 
ance with a military plan, might well interfere with production for military 
purposes, 

Having organized the major points to be covered, the actual marshaling of the 
evidence in support of them requires preliminary research to determine where 
the best sources of effective evidence lie. The testimony of witnesses in support 
of delivered pricing will fall roughly into two categories: (1) economists who will 
rebut the testimony of similar economists for the opposition and who will present 
the academic side of the case for delivered pricing, and (2) lay witnesses, chiefly 
businessmen, who will present affirmatively the practical disadvantages of uni- 
versal f. o. b. mill pricing and the advantages to business, labor, and the consumer 
of relegalizing delivered pricing. From the standpoint of publicity and general 
political effectiveness, the greatest emphasis should be placed on the latter type 
of testimony. 

The economists who favor delivered pricing and differ with the Fetter school 
of thought are well known, as are their views on the subject. The organization 
of this phase of the evidence would involve selecting the best men, assigning each 
of them portions of the subject matter best suited to their talents, and letting 
them work out their own presentations under general supervision to avoid crossed 
wires. Extensive economic or statistical surveys by such agencies as the Brook- 
ings Institution to support the testimony of such economists or of the lay wit- 
nesses would probably not be feasible in the limited time available. 

The marshaling of lay evidence by businessmen and others on the practical 
effects of f. o. b. mill pricing versus delivered pricing will require careful field- 
work if it is to be effective. The action of the steel and cement industries in 
going to an f. o. b. mill basis will produce many willing witnesses who will write 
the subcommittee requesting to be heard, but much testimony of real value will 
have to be ferreted out, for a great number of businessmen will not voluntarily 
come forward. Here is where the fourth front of the campaign—public rela- 
tions, discussed hereinafter—will play an important role. Contact will have to 
be made with organized groups such as industry trade associations, chambers 
of commerce, and other organizations listed in detail in the public relations 
section of this memorandum, not only for the purpose of selling them on the 
desirability of relegalizing delivered pricing, but also for the purpose of enlist- 
ing their aid and suggestions in discovering effective evidence and witnesses for 
the hearings. 

Consideration should be given to locating one or more medium sized or small 
cities which would be hard hit by enforced f. o. b. mill pricing and asking the 
subcommittee to hold hearings there and call as witnesses prominent citizens 
representing the various commercial, labor, farm, and civic interests of the com- 
munity. If carefully surveyed and organized, testimony of this nature showing 
the effects on housing, local business, labor, ete., could be devastating in its 
political effect, especially if given proper publicity. 

Needless to say, every witness who is heard on the side of relegalization of 
delivered pricing should be carefully interviewed in advance so that his state- 
ment to the subcommittee may be presented in the most effective manner and 
so that he will understand the issues and not be led astray by the questioning 
of Senators friendly to the Federal Trade Commission. Assistance should be 
given each witness in the preparation of a written statement to be mimeographed 
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and handed by him to the press at the start of his testimony. Witnesses and 
organizations which do not wish to testify but do wish to support the program 
should be encouraged to send the subcommittee written briefs, letters, or tele- 
grams stating their views with the request that they be incorporated in the 
record. 

Organizing the evidence for a congressional hearing is very simflar to organ- 
izing the evidence for the trial of a lawsuit except that few lawsuits command 
the day-to-day publicity of a Senate hearing, and it is necessary to think con- 
stantly in terms of evidence which will be effective from a publicity standpoint 
as well as'from the standpoint of influencing the subcommittee. 


D. Public relations 


The term “public relations” is used here in its broadest possible sense. It 
includes relations not only with the general public but also with all organized 
groups representing segments of the public, such as farmers, labor, consumers, 
students, professional groups, and perhaps most important of all, business itself 
in all of its branches, Adequate, well-planned, and well-executed public rela- 
tions is the keystone of the entire program for without it the most effective 
witnesses and the most cordial relations with Congress and other branches of 
the Government could accomplish little. 

The public relations program must, of course, direct itself at each specific 
group in terms of that group's particular interests and problems. There is no 
simple or exhaustive method of classifying the various groups and interests at 
which public relations should be directed, but the following will indicate gen- 
erally what broad categories should be covered and in what manner: 

1. Individual businessmen.—-While considerable support can be expected from 
many individual businessmen, there may also be some opposition from this direc- 
tion. Such opposition, if it materializes, may be particularly unfortunate, since 
it will permit the major opposition to exploit the disunity of businessmen as 
those most directly affected. Therefore, attempts should be made at an early 
stage to ascertain what businessmen er groups of them are opposed or likely to 
be opposed in order to take steps to counter or minimize such opposition. 

From a public relations standpoint, the individual businessman can best be 
approached through the business organizations which represent him, as herein- 
after set forth. 

2. Business organizations.—Particular attention should be paid to existing busi- 
ness organizations in an effort to solicit their maximum assistance in obtaining 
a successful result. Since these organizations in some instances represent groups 
having adverse interests, it will be important to develop a pattern which will per- 
mit the most favora':je assistance from each type of organization. 

The two national service organizations, the National Association of Manufac- 
turers and the United States Chamber of Commerce, can be very helpful in trans- 
mitting detailed information to and from their memberships. The National 
Association of Manufacturers, being comprised of manufacturers, and through its 
affiliate the National Industrial Council, State associations, industrial associa- 
tians, and national trade associations in the manufacturing field, can assist best 
at the local level. The National Industrial Council has as a subdivision so-called 
industrial or employer associations through which local communities can develop 
the effect of f. o. b. mill versus delivered pricing on them. The efforts of the 
State associations and the national trade associations will be circumscribed 
because of the peculiar structure of those organizations. From a legislative 
standpoint, the State associations can best be used to classify the various Members 
of Congress as to their respective beliefs. The chief paid executive of the State 
association can be used to contact Congressmen in various areas of his State. The 
national trade associations will be dealt with later as a separate group. 

The United States Chamber of Commerce presents a more difficult problem 
in view of its diversity of membership. It should be noted that the United States 
Chamber is composed of a cross section of all types of business, including manu- 
facturing, wholesaling, retailing, and service trades. Many of those groups 
will either be uninterested in the problem or would oppose any change in the 
law to permit delivered pricing. It must be noted that the United States Cham- 
ber of Commerce has a membership of local chambers of commerce which in them- 
selves will be:in.disagreement as to what should be done about the problem. For 
example, chambers of commerce in far western cities may very possibly: favor 
f. o. b. mill pricing. On the other hand, chambers of commerce in cities such as 
Pittsburgh, Buffalo, New York City, Cincinnati, ete., because of the industrial de- 
velopment resulting from delivered pricing, will be interested in furthering its re- 
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legalization. The chamber should be asked to determine within its own member- 
ship the groups which will be interested in a change and those which will be 
opposed, Insurance companies, banking institutions, and the like who hold indi- 
vidual memberships in the United States Chamber will possibly take a passive 
attitude toward the entire problem because it does not particularly affect them. 

Trade associations are divided into several classifications including national 
manufacturing trade associations, national wholesaling trade associations, and 
national retail associations. There are other trade associations on the State and 
local levels. Of these groups the associations most interested in the problem 
for the time being are the national manufacturing associations. It will be very 
difficult for a national manufacturing trade association to take an active part in 
any program because of the risk of the Federal Trade Commission’s charging it 
with sdmeillegal “conspiracy” to maintain delivered prices. Some of the national 
manufacturing associations have been charged by the Commission already with 
violations of the Federal Trade Commission Act, the Sherman Act, and the Robin- 
son-Patman Act. On the other hand, there is a large group of such associations 
representing memberships selling on the various delivered pricing methods which 
have not yet been prosecuted. Those who have not been prosecuted will be afraid 
to take an active interest for fear of later being prosecuted by the Commission. 
In view of this fact, little assistance can be expected from this group. It is 
possible that various industries can best be reached from the standpoint of 
obtaining testimony by direct contact with the companies that make up the 
membership of the various trade associations. However, as hereafter explained, 
trade associations can be a helpful means of making contact with such individual 
companies. 

The American Trade Association Executives—the national organization of the 
executives themselves—has in its membership executives of wholesaling, manu- 
facturing, retailing, service and professional groups. This organization can be of 
no assistance in the program because, as a matter of policy, it does not deal 
directly in legislative or policy problems. Part of the membership of ATAE is 
made up of individuals who fall in the national manufacturing trade association 
eategory. In view of what has been stated above, this group cannot take an 
active part in the campaign. 

In view of this analysis of business organizations and their limitations as active 
factors in any program it is highly desirable to have a single-purpose coordinating 
organization such as will be considered in the latter part of this memorandum. 
Each of those business organizations and trade associations who are interested 
in furnishing specific data may do so with greater effect through a single-purpose 
group. 

Obviously, such a single-purpose organization would use all of the trade associa- 
ations that were willing to cooperate with it (including NAM and the United 
States Chamber of Commerce) as two-way conduits for information. Such asso- 
ciations, even though unwilling or unable to appear publicly in support of the 
relegalizing of delivered prices, should be willing to pass along to their members 
public relations material furnished them by the single-purpose organization and to 
collect from their members and forward to the single-purpose organization factual 
material for use in the marshaling of the evidence at the Capehart hearings. 
Associations which were unwilling to act thus as a direct liaison, might at least 
be willing to disclose their membership lists to the single-purpose organization 
which could then contact the members directly. 

Publie relations material directed to the members of various manufacturing 
and other business groups, either through their associations or otherwise, should 
be written, insofar as possible, with the problems of each separate group in 
mind. Trade association executives, if willing, or friendly members of the 
industry should be helpful in advising what those problems are. In addition to 
individually written bulletins for particular industries, there would of course be 
general “broadside” materials which should be circulated as widely as possible in 
all business circles, explaining the basis issues and urging business to rally 
to the defense of delivered pricing. 

3. Labor organizations—The problem of influencing labor organizations is 
one of the most difficult of the entire public relations program. It may be that 
little can be accomplished, although if the result is merely to minimize labor's 
opposition or cause it to take a neutral position, it will be of great help. 

Any solution of the problem of integrating labor’s support with the general 
plan for relegalizing delivered pricing probably would answer most of the opposi- 
tion that is likely to arise outside of the Federal Trade Commission itself. 
Unfortunately, however, it is likely that labor will aline itself with the most 
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vigorous of the opponents. The voting record of Senator O'Mahoney in the 80th 
Congress places him in the “approved” column of the CIO on 13 CIO-endorsed 
bills in that Congress—an almost 100-percent record. It is certain that there 
will be no appeal to the labor element in arguments that relegalization of deliv- 
ered pricing will “return to the businessman freedom to exercise his discretion” 
or “give the businessman the right to locate his plant wherever he sees fit.” 
In fact, unless the program has a positive appeal to the interests of labor it is 
likely to be classified as “another attempt of the vested interests” to repeal the 
antitrust laws. 

Whatever activities labor unions may engage in as side issues, they exist 
for the basic purpose of improving the lot of the workingman by giving him 
an increased share in the profits of production, improved working conditions, 
an assurance of the continuity of his job and retirement security. So far as 
relegalization of delivered pricing can be tied to these objectives directly and 
plausibly there is an opportunity for labor’s support. If it appears only that 
the issues in the delivered pricing problem are confused and uncertain, neu- 
trality on the part of labor might result. However, insofar as neither of the 
above are accomplished, it is virtually certain that the labor movement will be 
implacably opposed. 

The three most effective points of apeal might be— 

(1) Radical and demoralizing disruption of labor market areas through 
movement of fabricating plants toward mill suppliers, and/or of mill sup- 
pliers toward their markets. 

(2) Increased cost of goods generally to consumers. 

(3) A decrease in competition resulting in a lower standard of living 
by reason of the breakdown of national distribution systems. 

The probability is that there are no definitely formulated ideas in the labor 
movement with respect to this particular problem. The logical point of attack, 
therefore, would be first, upon the economic advisers and secondly, the political 
affiliates such as the AFL’s Labor League for Political Education and the CIO's 
Political Action Committee. When a problem is as complicated as this is it is 
probably true that upper leadership would lean heavily on the attitude that the 
economists might take. A cursory search of the economic publications of the CIO 
reveals that it has as yet taken no position. Probably such men as Boris Shiskin 
of the AFL and Rutenberg of the CIO would be the ones to be contacted with 
the economic arguments stated above. If it became apparent that progress 
had been made with the economists, the second step would be to convince, or at 
least neutralize, the political affiliates. 

In addition to this national approach to labor a possible effective local ap- 
proach by manufacturers to local unions with which they have good relations 
should not be overlooked. If a number of local unions became convinced that 
enforced f. o. b. mill pricing would hurt their interests, the national labor 
organizations might have to take a neutral position, at least, as a matter of 
internal politics. 

4. Agricultural groups.—There are several powerful agricultural groups which 
exert a great deal of influence in Congress. An effort should be made to devise 
ways of obtaining support from such groups or at least avoiding their active 
opposition. 

5. Consumer groups.—While consumers as such are not so well organized as 
other pressure groups on a national seale, local groups do assert considerable 
influence. Consumer groups probably can best be handled in connection with 
the individual constituencies of particular Senators and Representatives, as 
hereinafter set forth. 

6. Professional groups such as American Bar Association.—Active support 
from the American Bar Association should be sought. It is doubtful, however. 
whether any more concrete assistance can be obtained from it than general 
endorsement. The American Bar Association has committees directly concerned 
with this problem, but in contacting them an effort should be made to avoid such 
committees’ slowing up the progress of the proposed legislation by insisting on 
making and writing lengthy studies and reports. 

A similar situation exists with various State and local bar associations such 
as the New York State Bar Association, etc. 

It is unlikely that anything but opposition will be obtained from the National 
Lawyers Guild. 

7. Regional interests.—The nresent state of public thinking is such that many 
individuals who can be classified into one or more of the groups listed above 
will be personally opposed to the proposed legislation because he has been led: 


PRICE DISCRIMINATION, ETC. 245 


to believe that delivered-price selling has an adverse éffect on his locality. The 
regional opposition must always be kept in mind. Much of it can ‘probably be 
overcome if properly handled. , 

8. General public—In addition to members of the groups listed above there 
is the general public. Most members of this group, if théy have heard of deliv- 
ered-price selling, have been led to think it is evil. Efforts should be made 
to neutralize opposition from the public at large, both on a national and local 
scale through publications and also in terms of the constituéncies of the in- 
dividual Senators and Representatives. General interest in the problem can be 
stirred up by articles in popular publications, the furnishing of editorial material 
and feature stories to newspapers, institutional advertising, encouragement of 
delivered pricing as a subject of debate in high schools and colleges, radio pro- 
grams, and a speakers’ bureau which would supply qualified speakers for organi- 
zation lunches, and so forth. 


BE. Governmental relations 


Prior to, during, and after the hearings it will be necessary to work closely 
with the Capehart subcommittee. Briefs, drafts of legislation, and economic 
material should be presented; every cooperation should be given the subcom- 
iittee’s counsel; and any questions of the subcommittee or its members should 
be answered promptly. Members of the subcommittee should be contacted fre- 
quently during the course of the hearings to ascertain their attitude and whether 
there are any points to which evidence should be directed in order to make the 
issues clear. 

Strenuous efforts should be made from the outset to sell the need for appro- 
priate legislation to all five Senators on the subcommittee. Greatest efforts should 
be concentrated on Senator Capehart as the chairman and Senator McMahon as 
a possible opponent. Close liaison should, of course, be maintained with the 
staff of the subcommittee. 

The next step in the Senate is the full Interstate and Foreign Commerce Com- 
mittee. It will avail little to have the subcommittee recommend legislation if the 
full committee will not report it out. Support of the major policy leaders in the 
Senate should also be enlisted. This is essential to obtain prompt consideration 
of the legislation on the floor of the Senate as well as to obtain its enactment. 

Finally, there is the matter of contacting individual Senators and Members of 
Congress. In dealing with these individuals, they should be classified into three 
groups: Favorable, undecided, and unfavorable. The greatest efforts should be 
devoted, of course, to those who are classified as undecided. The favorable group 
will require only to be supplied with arguments to win more converts. It would 
be a waste of time and money to devote much time and attention to those known 
to be unfavorable. 

In attempting to obtain the support of individual Senators and Congressmen 
three approaches should be used : 

(1) Direct contact with the legislator himself. This will include conversations 
with him, writing letters to him, and furnishing him with appropriate printed 
material. 

(2) Obtaining support of the legislator’s close advisers. In the normal case a 
Senator or Congressman has 1, 2, or 3 individuals in his hometown on whom he 
relies particularly for advice—a local banker, a lawyer, newspaperman, busi- 
nessman, etc. In some cases more can be accomplished by obtaining support from 
such advisers than by presenting the matter directly to the Senator or 

(3) Constituents: Efforts should be directed where appropriate to obtain sup- 
port from various groups of constituents which the individual legislator regards 
most important. No matter how much an individual Senator or Congressman 
may favor this proposed legislation he is not likely to vote for it unless a con- 
siderable segment of his constituents favor it or at least are not opposed to it. 

A. President.—Not only is it necessary to secure support from the President 
so that he will not veto legislation after it has been safely guided through Con- 
gress, but also support from the President while the measure is pending in 
Congress would be very beneficial. 

B. Government agencies.—The situation with respect to the position of various 
Government agencies will depend in large part on the outcome of the coming 
national election. 

The Federal Trade Commission certainly will not support the proposed legis- 
lation and no doubt will actively oppose it, even assuming replacement of Com- 
missioner Ferguson by someone who is sympathetic to delivered-price selling. 
However, individual Commissioners such as Mason, and members of the staff 
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such as Paulson, who are already on record in opposition to some of the Com- 
mission’s policies may make valuable witnesses. 

The present Attorney General and Assistant Attorney General in charge of the 
Antitrust Division of the Department of Justice no doubt wiil oppose the proposed 
legislation. With a change of administration it might be possible to persuade 
the Department of Justice to take a neutral position, although it is doubted that 
any active support could be found there. 

Other Government departments, particularly the Department of Commerce, 
should be taken into consideration. Conceivably, positive support can be ob- 
tained from some of these bodies, but in any event it will be very beneficial if 
active opposition can be avoided. 


7. ORGANIZATION 


A single-purpose organization will provide the best means of carrying the fore- 
going program through to a successful result. It has been seen that existing 
organizations such as NAM and the United States Chamber of Commerce are not 
in a position to undertake the stewardship of such a program, and there appears 
to be no other organization tailor-made for the task. An organization formed 
for the one specific object of expressing the view of business on the delivered- 
pricing question and of frankly presenting business’ ideas for legislation would 
have the advantage of singleness of purpose and a clean slate public relations- 
wise. 

Such an organization will not spring out of thin air, nor even out of a devout 
desire for it in the hearts of many businessmen. It will require the initiative 
of some one businessman, or group of businessmen, with sufficient interest and 
aggressiveness to spark it into existence and thereafter guide its development. 

The structure of such an organization, once formed, should be flexible, but the 
following may serve asa guide: 2 

Chief executive oficer—The chief executive officer should be a successful busi- 
nessman loaned from a medium-sized company for a period of 3 or 4 months to 
direct the initial period of organization. Such an individual should be held in 
high regard by both large and small business. He should preferably have had 
experience with business organizations such as trade associations, chambers of 
commerce and the NAM. His task should be limited to the organization period, 
as far as his full-time employment is concerned. As soon as the organization is 
running, a chief administrative officer should be employed to perform the admin- 
istrative duties. The original chief executive would remain as such but in an 
advisory capacity which would not consume too much of his time. 

Board of directors.—The board of directors should be composed of representa- 
tives of large-, medium-, and small-sized concerns, geographically distributed 
over the main industrial areas of the United States. Care should be given to 
the selection of an outstanding individual from each of the main producing indus- 
tries, 

Office and administrative staff—The main administrative staff should be lo- 
cated in Washington where the scene of most of the effort will take place. This 
staff should be composed of the chief administrative officer, public relations 
counsel, economic counsel, and legal counsel. 

Public relations counsel.—A competent public relations firm, having knowledge 
in the industrial field, should he employed to do the basic public-relations job. 
At least one individual from that organization could be placed as a full-time 
representative on the staff of the single-purpose organization. 

Chief economic counsel.—A chief economist should be employed on a full-time 
basis and should be preferably one of the better recognized economists who has 
written favorable economic analyses of the delivered price question. 

Legal counsel.—Legal counsel should be selected on much the same basis as 
public-relations counsel. At least one attorney from the firm should be assigned 
to the organization to carry on most of the day-to-day legal routine. In view of 
the extremely important functions which will necessarily be assumed by legal 
counsel the firm selected must have a thorough background knowledge of all 
phases of the subject of delivered pricing. Legal counsel will have to assume 
responsibility for advising as to the proper wording of legislation and must be 
able to see the implications of various phraseologies which may be suggested from 
time to time. Also, many policy decisions will have to be made on the basis of 
the existing legal situation and the legal history of the subject. It will be 
necessary for legal counsel to educate the operating staff and public-relations 
counsel to give it a basic understanding of the statutes, court decisions, and the 
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catch phrases, clichés, and economic whimsies which Mr. Wooden has employed 
and will employ at the hearings. It will be necessary for legal counsel to review 
every document prepared by the staff and public-relations counsel to avoid 
inaccurate or damaging statements. 

Financing.—A budget of expenditures should be prepared by a finance commit- 
tee appointed by the board of directors. Since it is realized that such a project 
could spend unlimited funds, it would be best to establish a budget based upon 
similar efforts which have been made in the past in connection with the repeal 
of the 18th amendment, attempted repeal of the oleomargarine tax, and other 
such projects. At the outset it will be necessary to obtain subscriptions from a 
group of companies in order to subsidize the expenses of the organization. Such 
subscriptions can be supplemented by contributions of various amounts which 
ean be solicited directly from various industries, Contributions can he accepted 
ranging from very small amounts from small organizations to substantial 
amounts from large organizations. The control of the expenditure of all of the 
funds should be in the hands of the finance committee. The chief executive can 
be empowered to employ the staff based on a certain range of salaries and fees. 


8. CONCLUSION 


Unless action is taken to set up an organization capable of executing a program 
of the type herein outlined, there is grave danger that there will be either no 
legislation to relegalize delivered pricing or ineffective or even damaging legisla- 
tion. With the forces opposed to delivered pricing so well organized, a dis- 
organized approach by business will have little chance of success. 

While the foregoing has been written principally in terms of the Capehart 
hearings, the recommended program envisages a much more protracted effort. 
It is unlikely that legislation of such a controversial nature can be obtained as a 
result of such a small undertaking as that of the present Capehart subcommittee. 

However, the importance of the Capehart hearings should not be underesti- 
mated. If an organized approach on the side of business is to be set up, it would 
be advisable that it be done without delay, for the Capehart hearings will com- 
mence shortly after the elections and efforts of the single-purpose organization 
should begin with the hearings. The efforts of the organization should continue 
until the goal of preserving delivered pricing is reached. 


Aprenpix B 





A LisTING oF THE MEMBERS OF THE ATTORNEY GENERAL’S NATIONAL Come- 
MITTEE To Stupy THE ANTITRUST Laws IDENTIFYING THE LAw Firs, InstI- 
TUTIONS AND AGENCIES With WHiIcH THE MEMBERS WERE AFFILIATED 


Cochairmen: 
Stanley N. Barnes, Assistant Attorney General of the United States 
S. Chesterfield Oppenheim, professor of law, University of Michigan 

Executive secretary : Robert A. Bicks, Department of Justice 

Prof. Walter Adams, department of economics, Michigan State College, East 
Lansing, Mich. 

Prof. Morris A. Adelman, economics department, Massachusetts Institute of Tech- 
nology, Cambridge, Mass. 

Cyrus Anderson, assistant counsel, Pittsburgh Plate Glass Co., Pittsburgh, Pa. 

Pouglas Arant, White, Bradley, Arant, All & Rose, Birmingham, Ala. 

H. Thomas Austern, Covington & Burling, Washington, D. C. 

Cyrus Austin, Appell, Austin & Gay, 30 Rockefeller Plaza, New York 20, N. Y. 

Wendell B. Barnes, Administrator, Small Business Administration, Washington 
25, D. Cy 

Wendell Berge, Berge, Fox & Arent, Ring Building, Washington, D. C. 

Bruce Bromley, Cravath, Swaine & Moore, 15 Broad Street, New York, N. Y. 

Hammond E. Chaffetz, Kirkland, Fleming, Green, Martin & Ellis, 33 North La 
Salle Street, Chicago 2, Ill. 

Herbert W. Clark, Morison, Rohfeld, Foerster & Clark, San Francisco, Calif. 

Prof. John Maurice Clark, 41 Wright Street, Westport, Conn. 
Thomas F. Daly, Lord, Day & Lerd, 25 Broadway, New York, N. Y. 

John W. Davis, Davis, Polk, Wardwell, Sunderland & Kiendle, 15 Broad Street, 
New York, N. Y¥. 

Prof. Walter J. Derenberg, Alexander, Maltitz, Derenberg & Daniels, 165 Broad- 
way, New York, N. Y. 
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Raymond R. Dickey, Danzansky & Dickey, 1406 G. Street NW., Washington, D. C. 

Charles Wesley Dunn, 608 Fifth Avenue, New York 20, N. Y. 

George BE. Frost, 135 South La Salle Street, Chicago 3, Ill. 

Fred B. Fuller, Fuller, Harrington, Seney & Henry, Toledo, Ohio 

Robert W. Graham, Bogle, Bogle & Gates, Seattle 4, Wash. 

Clinton 8. Golden, Solebury, Bucks County, Pa. 

Prof. Charles O. Gregory, University of Virginia Law School, Charlottesville, Va. 

Dean Ewald T. Grether, School of Business Administration, University of 
California, Berkeley 4, Calif. 

Prof. Clare B. Griffin, School of Business Administration, University of Michigan, 
Ann Arbor, Mich. 

Prof. Milton Handler, 445 Park Avenue, New York 22, N. Y. 

Edward F. Howrey, Chairman, Federal Trade Commission, Washington, D. C. 

Edward R. Johnston, Johnston, Thompson, Raymond & Mayer, 11 South La Salle 
Street, Chicago 3, Ill. 

George E. Hale, Wilson & MclIivaine, 120 West Adam Street, Chicago, Ill. 

Prof. Alfred BE. Kahn, Economic Department, Cornell University, Ithaca, N. Y. 

A. Stewart Kerr, Crawford, Sweeny & Dodd, Detroit 26, Mich. 

Kenneth Kimble, 1701 K Street NW., Washington, D. C. 

Francis R. Kirkham, Pillsbury, Madison & Sutro, 225 Bush Street, San Fran- 
cisco 4, Calif. 

George P. Lamb, Kittelle & Lamb, Washington, D. C. 

Jack I. Levy, Sonnenschein, Berkson, Lautmann, Levinson & Morse, 77 West 
Washington Street, Chicago 2, Tl. 

Mason A Lewis, Lewis, Grant, Newton, Davis & Henry, Denver 2, Colo. 

Benjamin H. Long, Dykema, Jones & Wheat, Detroit, Mich. 

Breck P. MeAllister, Donovan, Leisnre, Newton & Irvine, 2 Wall Street, New 
York, N. Y. 

Richard B. McDermott, Williams, Boesche & McDermott, Tulsa 5, Okla. 

Gilbert H. Montague, 67 Wall Street, New York, N. Y. 

Prof. Sherman Peer, Ludlowville, R. D., N. Y. 

Prof. James A. Rahl, School of Law, Northwestern University, 357 East Chicago 
Avenue, Chicago, Ml. 

David W. Robinson, Robinson, Robinson & Dreher, Columbia, 8S. C. 

Prof. Eugene V. Rostow, School of Law, Yale University, New Haven, Conn. 

Charles B. Rugg. Ropes, Gray, Best, Coolidge & Rugg, 50 Federal Street, Boston, 
Mass. 

Albert E. Sawyer, 56 Beaver Street, New York, N. Y. 

— Louis B. Schwartz, University of Petinsylvania Law School, Philadelphia, 


David T. Searls, Vinson, Elkins, Weems & Searls, Houston 2. Tex. 

Bernard G. Segal, Schnader, Harrison, Segal & Lewis, 1719 Packard Building, 
Philadelphia’, Pa. 

Herman F. Selvon. Loeb & Loeb, Los Angeles, Calif. 

be eye aga Seymour, Simpsen, Thacher & Bartlett, 120 Broadway, New 

ork, N. Y. 

Morrison Shafroth. Grant, Shafroth & Toll, Denver. Colo. 

William Simon, 1001 Connecticut Avenue, Washington, D. C. 

Prof. Sumner H. Slichter, Economics Department, Harvard University, Cam- 
bridge, Mass. 

Blackwell Smith, Smith, Sargent, Doman, Hoffman & Grant, 521 Fifth Avenue, 
New York, N. Y. 

John Paul Stevens, Rothschild, Stevens & Barry, 120 South La Salle Street, 
Chicago, Il. 

Prof. George J. Stigler, National Bureau of Economic Research. 261 Madison 
Avenue, New York 16, N. Y. 

ity s G. Van Cise, Cahill, Gordon, Reindel & Ohl, 63 Wall Street, New York, 


Sinclair Weeks, Secretary of Commerce, Washington, D. C. 

Curtis C. Williams, Jr., Jones, Day, Cockley & Reavis, Cleveland, Ohio. 

Laurence I. Wood, counsel, apparatus sales division, General Electric Co., 205 
Hast 42d Street, New York 17, N. ¥. 
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A May 10, 1955, Listrne or tae Members or tae Atrrorney GENERAL’S 
NatTIonaL Committee To Srupy tae Antitrust LAws AND OF THE ANTITRUST 
Cases In Wuicn Tuey or TuHerr Law Firms Hap ParricipaTep 


According to the membership list appearing in the report of March 31, 19565, 
the personnel of the Attorney General’s National Committee to study the anti- 
trust laws consisted of 61 members and 2 cochairmen. Part I, below, is a listing 
of the members of the Committee who directly or through their law firms have 
appeared for alleged antitrust law violators in proceedings and investigations 
which are now pending. This listing is divided so as to show separately the 
lawyers who are engaging in practice regularly, those who are teaching law, 
and the members who are economists. 

Part II is a list of the members of the Committee who directly or through 
their law firms have appeared as advocates for alleged violators of antitrust 
laws in proceedings and investigations in the past. 


PART I: PENDING CASES 


Practicing Lawyers 


H. Thomas Austern, Covington & Burling, Washington, D. C 
Antitrust cases: 
Du Pont Co.—Cellophane case 
Du Pont Co.—Chicago divestiture case (GM, United States Rubber) 
Watchmakers of Switzerland, Information Center (Represented by firm) 
Michigan Tool Co, (Cr. and Civ.) 
Wendell Berge, Berge, Fox & Arent, Washington, D. C. 
Antitrust case: Joseph A, Krasnov 
Bruce Bromley, Cravath, Swaine & Moore, New York, N. Y. 
Antitrust cases: International Business Machines Corp., Lee Shubert 
Hammond E. Chaffetz, Kirkland, Fleming, Green, Martin & Ellis, Chicago 2, Til. 
Antitrust cases: 
Du Pont Co,—Chicago—Divestiture Case (GM, United States Rubber) 
Darling & Co. 
Employing Plasterers Association 
National City Lines 
Zenith vs. RCA et al. 
John W. Davis, Davis, Polk, Wardell, Sunderland & Kiendle, New York, N. Y. 
(Although Mr. Davis is deceased he is listed because the firm continues in the 
active representation of defendants in pending cases.) 
Antitrust case: Standard Oil Co. (New Jersey) 
George E. Frost, Chicago 3, Ill. 
Federal Trade Commission case: BE. Edelmann & Co. 
Edward F. Howrey, chairman, Federal Trade Commission, Washington, D. C. 
Federal Trade Commission cases; 
Rubber Tire Industry 
Quantity Limit Proceeding, File 208-1 
Investigation of the Firestone Tire and Rubber Co. 
Edward R. Johnston, Johnston, Thompson, Raymond & Mayer, Chicago 3, Ill. 
Antitrust cases: 
Butane Corp. 
Fannin’s Gas Co. 
National City Lines 
Zenith vs. ROA et al. 
A. Stewart Kerr, Crawford, Sweeny & Dodd, Detroit, Mich. 
Antitrust Cases: 
Kelsey, Hayes Co., 
Logan Co. (Represented by firm) 
Michigan Tool Co. (Cr. and Civ.) 
Kenneth Kimble, McFarland & Sellers, Washington, D. ©. 
Federal Trade Commission Case: 203-1—Quantity Limits—Rubber Tires 
National Association of Independent Tire Dealers, Inc. 
Francis R. Kirkham, Pillsbury, Madison & Sutre, San Francisco 4, Calif. 
Antitrust Case: Standard Oil of California 
George P. Lamb, Kittelle & Lamb, Washington, D. C. 
Federal Trade Commission Cases: 
Chain Institute, Inc., et al. 
Pet Milk Co. 
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Mason. A. Lewis, Lewis, Grant, Newton, Davis & Henry, Denver 2, Colo. 
Antitrust Case: General Mills. (Represented by firm) 
Breck P. McAllister, Donovan, Leisure, Newton & Irvine, New York, N. Y. 
Antitrust Cases: 
Standard Oil Co. (New Jersey) 
Watchmakers of Switzerland Information Center (Represented by firm) 
James A. Rahl, Snyder, Chadwell & Fagerburg, Northwestern University, School 
of Law, Chicago, 11. 
Antitrust Case: United States v. E. I. du Pont de Nemours & Co., et al., Civil 
Action No. 49C-1071 N. D. of D1, E. D. 
Federal Trade Commission Case: D. 6175—National Dairy Products Corp. 
et al. 
Charles B. Rugg, Ropes, Gray, Best, Coolidge & Rugg, Boston, Mass. 
Antitrust Cases: 
Lawrence Fuel Oil Industries, Inc, (Represented by firm) 
Lowell Fuel Oil Dealers (Represented by firm) 
Albert E. Sawyer, New York, N. Y. 
Federal Trade Commission Case: Crown Zellerbach Corp., et al. 
Herman F. Selvin, Loeb & Loeb, Los Angeles, Calif. 
Antitrust Case: Twentieth-Century Fox (Represented by firm) 
Whitney North Seymour, Simpson Thacher & Bartlett, New York, N. Y. 
Antitrust cases: 
International Boxing Club 
Zenith v. RCA, et. al. 
Morrison Shafroth, Grant, Shafroth & Toll, Denver, Colo. 
Antitrust case: Union Carbide & Carbon (Indictment and information) 
William Simon, Washington, D. C. 
Federal Trade Commission case: Warren Petro Corp. 
Blackwell Smith, Smith, Sargent, Doman, Hoffman & Grant, New York, N. Y. 
Antitrust case: American News Co. 
Jerrold G. Van Cise, Cahill, Gordon, Reindel & Ohl, New York, N. Y. 
Antitrust cases: 
Pan-American World Airways 
(Represented by firm) 
Procter & Gamble Co. 
Radio Corp. of America 
Standard Oil Co. (New Jersey) 
Zenith vy. RCA, et. al. 
Curtis C. Williams, Jr., Jones, Day, Cockley & Reavis, Cleveland, Ohio 
Federal Trade Commission : Thompson Products, Inc. 
Laurence I. Wood, counsel, Apparatus Sales Division, General Electric Co., 
New York 17, N. Y. 
Antitrust case: Zenith v. RCA et al. 
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Law professor 


S. Chesterfield Oppenheim, Co-Chairman. 

(Pending investigation at the Federal Trade Commission relating to Fire- 
stone Tire & Rubber Co., for alleged violation of the Clayton Antitrust Act in- 
cluding the Rebinson-Patman Act and the Federal Trade Commission Act.) 


PART IIT: CASES IN PAST LITIGATION 










(Note.—Where name of firm and address are not shown see part I for that 
information. ) 











Practicing lawyers 


Cyrus Anderson, Assistant Counsel, Pittsburgh Plate Glass Co., Pittsburgh, Pa. 
Antitrust case: Libby-Owens Ford Glass Co. 
Douglas Arant, White, Bradley, Arant & All; White, Bradley, Arant, All & Rose, 
Birmingham 3, Ala. 
Federal Trade Commission cases: 
D. 5449—Metal Lath Manufacturers Association, et al. 
D. 5508—American Iron & Steel Institute, et al. 
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Practicing lawyers—Continued 


H. Thomas Austern 
Antitrust cases: 
American Can Co. 
Bendix Aviation Corp. 
Henry 8S. Morgan 
A. B. Dick Co. 
Imperial Chemical Industries, Ltd. 
Phillips Screw Co. 
The Sherwin-Williams Co. 
Federal Trade Commission cases: 
Van Kannel Revolving Door Co. 
California Packing Corp., et al. 
American Tobacco Co. 
Agricultural Insecticide and Fungicide Association, et al. 
Automatic Canteen Co. of America 
National Biscuit Co. 
Independent Grocers Alliance Distributing Co., et al. 
E. I. duPont de Nemours & Co., Inc., et al. 
Association of Coupon Book Manufacturers, et al. 
J. Richard Phillips, Jr. & Sons, Inc., et al. 
American Chicle Co. 
The Larsen Co. 
Malleable Chain Manufacturers Institute, et al. 
Sylvania Electric Products, Inc., et al. 
Atias Supply Co., et al. 
H. J. Heinz Co., et al. 
Cyrus Austin, Appell, Austin & Gay, New York 20, N. Y. 
Federal Trade Commission cases: 
Standard Oil Co. 
Acme Asbestos Covering & Flooring Co., et al. (Court proceedings only) 
Ruberoid Co. 
Wendell Berge, Posner, Berge, Fox & Arent; Berge, Fox, Arent; Berge, Fox, 
Arent & Layne 
Federal Trade Commission case: D. 5356—International Association of 
Electrotypers & Stereotypers, Inc., et al. 
Bruce Bromley 
Antitrust cases: 
Allegheny Ludlum Steel Corp. 
Bendix Aviation Corp. 
Electrical Apparatus Export Association 
(Represented by firm) 
General Electric Co. (Incandescent) 
General Railway Signal Co. 
Hartford Empire Co. 
(Represented by firm) 
Henry S. Morgan 
(Represented by firm) 
Univis Lens Co. 
(Represented by firm) 
DeBeers Consolidated Mines 
National Lead Co. 
U. S. Alkali Export Association 
U. 8. Gypsum Co. 
Federal Trade Commission cases: 
Paramount Famous Lasky Corp. 
West Coast Theaters, Inc., et al. 
Hammond EF. Chaffetz 
Antitrust cases: 
American Optical Co. 
(Represented by firm) 
Armour & Co. 
Chicago Mortgage Bankers Association 
Yellow Cab Co. 
Swift & Co. 
Wilson & Co., Inc. 
Association of Limb Manufacturers of America 
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Practicing lawyers—Continued 


Hammond E. Chaffetz—Continued 
Federal Trade Commission cases: 
Retail Coal Merchants Association, et al. 
Standard Oil Co. (Indiana) 
National Tea Co., et al. 
B. F. Goodrich Co. 
Atlas Supply Co., et al. 
B. F. Goodrich 


Herbert W. Clark, Morrison, Rohfeld, Foerster & Clark, San Francisco, Calif. 
Antitrust cases: 
Food Machinery & Chemical Corp. (Represented by firm) 
National Association of Vertical Turbine Manufacturers. (Cr.) 
National Association of Vertical Turbine Manufacturers. (Cr.) 
Northern California Plumbing & Heating Wholesalers Association 
Outdoor Advertising Association of America. (Represented by firm) 
Federal Trade Commission case : Cement Institute, et al. 
Thomas F. Daly, Lord, Day, & Lord, New York, N. Y. 
Federal Trade Commission eases: 
D. 5502—Corn Products Refining Co., et al. 
D. 5587—Colgate-Palmolive-Peet Co. 
John W. Davis 
Antitrust cases: 
Henry 8S. Morgan 
Breaklining Manufacturers’ Association (3 cases) 
Mortgage Conference of New York 
New York Central Railway 
Paramount Pictures, Ine. 
DeBeers Consolidated Mines (Civ,) 
Federal Trade Commission cases: 
Butterick Co., et al. 
Eastman Kodak Co., et al. 
General Blectric Co., et al. 
Radio Corporation of America 
Rubber Manufacturers’ Association, Inc., et al. 
Standard Brands, Inc., et ab 
National Biscuit Co. 
Allied Paper Mills, et al. 
American Iron & Steel Institute, et al. 
Atlas Supply Co., et al. 
Be eo R. Dickey, Danzansky & Dickey, Buckley & Danzansky, Washington, 


Federal Trade Commission case: D. 5482—Carpel Frosted Foods, Inc., et al. 
Charles Wesley Dunn, New York 20, N. Y. 
Federal Trade Commission cases: 
Beech-Nut Packing Co. 
Lautz Brothers & Co. 
Goodall Worsted Co. 
Armand Co. 
Armand Co., Inc., et al. 
Penick & Ford, Ltd., et al. 
George E. Frost, Chicago 3, Ill. 
Federal Trade Commission case: D. 5770-——BE. Edelmann & Co. 
Fred E. Fuller, Fuller, Harrington, Seney & Henry, Toledo, Ohio 
Antitrust cases: 
Libby-Owens-Ford Glass Co. 
Hartford Empire Co. 
Federal Trade Commission case: American Surgical Trade Association, 
et al. 
Robert W. Graham, Bogle, Bogle & Gates, Seattle 4, Wash. 
Antitrust cases: 
Alaska Steamship Co. ‘ 
Chrysler Corp. Parts Wholesalers, Northwest Region 
K. & L. Distributors, Inc. 
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Practicing lawyers—Continued 


Robert W. Graham, Bogle, Bogle & Gates, Seattle 4, Wash.—Continued 
Federal Trade Commission cases: 
Carl Rubenstein, et al. 
New England Fish Co., et al. 
Washington Brewers Institute, et al. 
Benjamin H. Long, Dykeman, Jone & Wheat, Detroit, Mich. 
Federal Trade Commission case: D. 6107—Blotting Papers Manufacturers 
Association, et al. 
Edward F. Howrey 
Federal Trade Commission cases : 
Robinson Clay Products Co., et al. 
American Refractories Institute, et al. 
Automatic Canteen Co. of America 
Structural Clay Products, Inc., et al. 
Luden’s, Ine. 
F. B. Washburn Candy Corp. 
Kimball’s Candy Co. 
Edward R. Johnston 
Antitrust cases: 
Chicago Mortgage Bankers Association 
National Association of Vertical Turbine Manufacturers (Cr.) (Repre- 
sented by firm) 
Northern California Plumbing & Heating Wholesalers Association 
Wallace & Tiernan, Inc. (Cr. & Civ.) 
Central Supply Association 
International Harvester Co. 
National Cheese Institute 
Federal Trade Commission cases: 
United States Maltsters Association, et al. 
Youngs Rubber Corp. 
Metal Lath Manufacturers Association, et al. 
American Surgical Trade Association, et al. 
Francis R. Kirkham 
Antitrust cases: 
Food Machinery & Chemical Corp. 
Cement Institute. (Represented by firm) 
Walter Kidde & Co. (Represented by firm) 
Northern California Plumbing & Heating Wholesalers Association, (Civ.) 
Northern California Plumbing & Heating Wholesalers Association (Cr.) 
George P. Lamb 
Antitrust cases: 
Diamond Match Co. 
Johnson & Johnson 
Federal Trade Commission cases : 
Card Clothing Manufacturers’ Association, et al. 
American Veneer Package Association, et al. 
Wire Rope & Strand Manufacturers Association, Inc., et al. 
Tag Manufacturers Institute, et al. 
Rubber Manufacturers Association, Inc., et al. 
American Iron & Steel Institute, et al. 
National Paper Trade Association of the United States, Inc., et al. 
Vitrified China Association, Inc., et al. 
Advertising Specialty National Association, et al. 
Mason A. Lewis 
Antitrust cases : Cement Institute 
Federal Trade Commission case: Ideal Cement Co., et al. 
Breck P. McAllister 
Antitrust cases : 
Eastman Kodak Co. (Represented by firm) 
Electric Storage Battery Co. (Represented by firm) 
Henry S. Morgan 
Technicolor, Inc. (Represented by firm) 
Diamond Match Co. 
Imperial Chemical Industries, Ltd. 
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Practicing lawyers—Continued 


Breck P. McAllister—Continued 
Antitrust cases—Continued 
New York Great A & P Co. 
Paramount Pictures, Inc. 
Wallpaper Institute 
Federal Trade Commission case: Cement Institute, et al. 
Parker McCollester (deceased) 
Federal Trade Commission cases: 
Corn Products Refining Co., et al. 
Corn Products Refining Co., et al. 
Colgate-Palmolive-Peet Co, 
Gilbert H. Montague, New York, N. Y. 
Federal Trade Commission cases: 
Shredded Wheat Co. 
Bureau of Statistics of the Book Paper Manufacturers, et al. 
Cudahy Packing Co. 
Cudahy Packing Co. 
Mennen Co. 
Philadelphia Wholesale Drug Co., et al. 
Paramount Famous Lasky Corp. 
Oneida Community, Ltd. 
New York State Sheet Metal Roofing & Air Conditioning Contractors’ 
Association, et al. 
General Electric Co., et al. 
Metal Window Institute, et al. 
Biddle Purchasing Co., et al. 
Joseph Dixon Crucible Co., et al. 
Salt Producers Association, et al. 
James A. Rah! (for name of firm see part I) 
Federal Trade Commission case: D. 5979—American Surgical Trade As- 
sociation, et al. 
Charles B. Rugg 
Antitrust cases: 
Gamewell Co. 
General Electric Co. (Incandescent) 
Minnesota Mining & Mfg. Co.* 
(Represented by firm) 
Boston Fruit & Produce Exchange 
H. P. Hood & Sons, Inc. 
Library Binding Institute 
Albert E. Sawyer 
Federal Trade Commission cases: 
Allied Paper Mills, et al. 
Tag Manufacturers Institute, et al. 
Rubber Manufacturers Association, Inc., et al. 
American Biltrite Rubber Co., Inc. 
Bernard G. Segal, Schnader, Harrison, Segal & Lewis, Philadelphia, Pa. 
Antitrust cases: 
Baugh & Sons Co. 
Philadelphia Association of Linen Suppliers 
Record Dealers’ Association 
Herman F. Selvin ; 
Antitrust case: Union Ice Co. (Represented by firm) 
Whitney North Seymour 
Antitrust cases: 
American Can Co. 
Bausch & Lomb Optical Co. 
General Electric Co. (Incandescent) 
General Electric Co. (Fluorescent) 
Scophony Corp. of America 
(Represented by firm) 
American Optical Co. 
Optical Wholesaler’s National Association 
Permuitt Co. 


1 This a rance was for the purpose of service of process on the defendant only since 
the case Was tried in Boston. A eer leuk: laws tates, Seeteenan: bealtoh ten anes hantekees. 
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Practicing lawyers—Continued 


Morrison Shafroth 
Antitrust case: Cement Institute 
Willian Simon 
Federal Trade Commission cases: 
Building Material Dealers Alliance, et al. 
Daniel A. Brennan, et al. 
Salt Producers Association, et al. 
Standard Oil Co. (Indiana) ? 
General Motors Corp., et al. 
Blackwell Smith, Smith, Sargent, Domon, Hoffman & Grant Wright, Gordon, 
Zachry, & Parlin Wright, Gordon, Zachry, Parlin & Cahill 
Federal Trade Commission cases: 
DD. 3764—Chilean Nitrate Sales Corp., et al. 
D. 4610—Crouse-Hinds Co., et al. 
PD. 4900—American Refractories Institute, et al. 
Jerrold G. Van Cise 
Antitrust cases: 
Electrical Apparatus Export Association 
Hartford Empire Co, 
Libby-Owens-Ford Glass Co. 
Henry S. Morgan 
New York Great A&P Tea Co. 
Rubber Manufacturers Association, Inc. 
(Represented by firm) 
Times-Picayune Publishing Co. 
(Submitted Amici Curiae brief in Supreme Court) 
(Represented by firm) 
General Cable Corp. 
Linde Air Products Co. 
Metropolitan Leather & Bindings Association, Inc. 
Mortgage Conference of N. Y. 
Federal Trade Commission cases: 
Champion Spark Plug Co. 
American Surgical Trade Association, et al. 
Curtis C. Williams, Jr. 
Antitrust cases: 
Timken Roller Bearing Co. 
(Represented by firm) 
Allecheny Ludlum Steel Corp. 
(Represented by firm) 
General Electric Co, 
Republic Steel Corp. 
Rubber Manufacturers’ Association 


Law professors 


Prof. Milton Handler, New York 22, N. Y. 
Antitrust case: A. B. Dick Co. (involving an investigation of a member of 
the liquor industry) 
Jack I. Levy, Sonnenchein, Berkson, Lautmann, Levenson & Morse, Chicago 2, 
Iil. 
Antitrust case: 
Uhlemann Optical Co. 
American Optical Co. 
Federal Trade Commission ease: Independent Grocers Alliance Distribution 
Co., et al. 
S. Chesterfield Oppenheim, cochairman (represented Burroughs Adding Machine 
Co. in connection with an investigation that was made of it under the anti- 
trust laws) 


* Court proceedings only. 
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Economists 


Prof. Morris A. Adelman, economic department, Massachusetts Institute of 
Technology, Cambridge, Mass. 

(He wrote articles defending the position A. & P. took in its defense in 

antitrust proceedings, which articles were then distributed by A. & P.) 
Prof. John Maurice Clark, Westport, Conn. 

(Was employed by the Cement Institute and in that connection assisted 
in preparing the economic defense in the Cement Institute case. ) 

Dean Ewald T. Grether, School of Business Administration, University of Cali- 
fornia, Berkeley 4, Calif. 

(Was employed by the Cement Institute to testify in its defense in the 
Cement Institute case.) 

Prof. Clare E. Griffin, School of Business Administration, University of Michigan, 
Ann Arbor, Mich. 

(Was employed by the Cement Institute to testify in its defense in the 
Cement Institute case. He also was employed by the defendants to testify 
in their defense in the Rigid Steel Conduit case and the American Tobacco 
case.) 
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DISSENTING OPINION OF Proressor Louts B. SCHWARTZ AND Proressor EUGENE V. 
Rostow To THE REPORT OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE To 
Srupy THE ANTITRUST LAWws ToGcETHER WirH Proressor Rostow’s RELATED 
CORRESPONDENCE 


SuMMARY STATEMENT oF Posrrion or Pror. Louis B. ScHwartZ, UNIVERSITY OF 
PENNSYLVANIA Law ScHoo. 


I was a member of the Attorney General's National Committee To Study the 
Antitrust Laws, and wrote a dissent in which five other members joined. Those 
responsible for publishing the report refused to print the dissent as submitted. 
It was subsequently published at my own expense. My views on the work of the 
Attorney General’s Committee in general and some suggestions for legislative 
action were outlined before the Celler committee of this House, and a copy of 
that outline is attached hereto. With regard to the Robinson-Patman Act 
my basic position is as follows: 

(1) Business organizations of monopolistic size tolerated under current 
standards of antitrust enforcement must be prohibited from using their vast 
power to destroy competition among their customers or suppliers by granting 
or exacting unjustified price discrimination. 

(2) The Robinson-Patman Act is designed to do that, and to do it more ef- 
fectively than the Sherman Act of 1890, which failed to define specific prac- 
tices forbidden and left the door wide open to the defense that a given restrictive 
practice is “reasonable.” 

(3) The general effect of the report of the Attorney General's Committee was 
to try to divert interpretation and administration of the Robinson-Patman Act 
into the pattern of the Sherman Act. 

(4) The principal overt attack that has been made on the Robinson-Patman 
Act is the assertion that its restraint on pricing freedom is anticompetitive and 
contrary to the philosophy of the Sherman Act. The thought seems to be that 
discriminatory prices are peculiarly favorable to competition. No evidence has 
been marshaled supporting that contention. Price discrimination merely con- 
stitutes one way—uitimately the least competitive way—of meeting price com- 
petition. A large manufacturer who wants to meet a competitor’s lower price 
offer made to one or a few of the manufacturer’s customers can do so either 
by secret concessions to the few or by a generally announced cut in his own 
prices available to all his customers. Basically the Robinson-Patman Act is de- 
signed to compel him to choose the latter course. The effect is (a@) to extend the 
benefit of price competition most quickly to the largest number of customers 
and through them to their competitors and their competitors’ suppliers; and (b) 
to avoid the disruptive and monopolistic effect of the first kind of “price com- 
petition,” which if unrestrained always grants the first and biggest cuts to those 
customers with the biggest volume of business. These, in turn, use this eco- 
nomically unjustified advantage to the detriment of their competitors. 
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(5) It must always be borne in mind that economically justified price varia- 
tion is specifically saved by the act, so that where large volume buying repre- 
sents a real efficiency advantage the large buyer is stil! entitled to a better price. 
Although the difficulties of fairly estimating cost savings are formidable, most 
of them can be solved by a Federal Trade Commission composed of qualified and 
realistic men of unquestioned sympathy with the objectives of the act. 





OUTLINE SUMMARY OF A PART OF THE TESTIMONY OF Pror. Lours B. Schwartz, 
Law ScHOOoL OF THE UNIVERSITY OF PENNSYLVANIA 


I. ON PRICE DISCRIMINATION AND THE ROBINSON-PATMAN ACT 


Professor ScnHwarrz. Mr. Chairman, since I was not advised of the particular 
areas of interest that the committee wished to explore with me, I gave you a two- 
page mimeographed statement of my general position on the relationship be- 
tween the Attorney General’s report and the Robinson-Patman Act. 

My general position is that the Robinson-Patman Act is a necessary supple- 
ment to the antitrust lews. I think, on the other hand, that the Attorney 
General’s committee took the position basically that the Robinson-Vatman Act 
was anticompetitive. The whole emphasis of the committee’s majority report is 
that it is necessary to reconcile the Robinson-Patman Act through interpre- 
tation or amendment with the broader objective of the Sherman Act. 

I will confess to the committee that for a long time I shared somewhat the 
same view. I accepted without question the thing that 1 have heard very often, 
and that this committee undoubtedly has heard repeatedly; namely, that the 
Robinson-Patman Act tended toward price rigidity, which was the opposite of 
what the Sherman Act desired. 

As a matter of fact, in my dissent to the report, while I made it perfectly 
clear that I thought that the recommendations for relaxing the antidiscrimina- 
tion controls were unjustified, I went so far as to make a concession that the 
Robinson-Patman Act tended to create rigid prices. 

On further reflection I think that concession was not warranted. and I 
withdraw it in the statement which I have laid before you. It is another example 
of the acceptance which any statement gets if it is made often enough, and 
especially from people who don’t know anything about what they are talking 
about. I am a lawyer primarily, not an economist. I have heard a good many 
economists say this, and so I thought. “well, I will accept this for the time 
being.” 

In part as a result of some testimony before this committee. and in part, 
also, on consideration of the dissent of Professor Kahn, which appears in the 
report of the Attorney General’s committee, I realize that there are multiple 
tendencies that flow from price discrimination. If one can recognize that ocea- 
sionally a big supplier may use the Robinson-Patman Act as an argument against 
giving a price concession in a particular case, one must also recognize that 
ultimately he may be forced to make price concessions much more widely and 
much more rapidly, just because there is a Robinson-Patman Act. Furthermore, 
one of the most serious possible impacts of price discrimination is npon the 
inclination of a small supplier to engage in price cutting. It seems to me 
obvious that a small supplier, faced with competition by a very large supplier 
operating in many different markets, is going to know that local price cutting 
can be a very effective weapon against him, one which he has no counter to. He 
will therefore be deterred from engaging in the kind of price competition that 
he might be willing to engage in if he knew that his big competitor could meet 
the new price only by a general reduction available to everybody in the relevant 
market territory. (See pp. 66-67 of the record of the hearings on price dis- 
crimination and the Robinson-Patman Act before the Select Committee on Small 
Business, House of Representatives, October 31, 1955.) 


It. ON THE REPORT OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY THE 


ANTITRUST LAWS 
A. General appraisal 


Although it contains a few recommendations favorable to free and fair com- 
petition, the overwhelming majority of its proposals in the field of legislation, 
interpretation and administration tend to weaken the antitrust laws. The com- 
mittee failed to carry out its mission to strengthen the antitrust laws primarily 
because it decided to concentrate on legal analysis of existing statutes and de- 
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cisions. Thus it managed to avoid facing major issues of policy such as whether 
a pattern of industry domination by 2 or 3 firms requires fundamental change 
in the statutory scheme that permits this condition to continue. Somewhat in- 
consistently, the committee did give effect to its notions of policy in making 
numerous proposals whose combined effect is to relax existing law and impede 
its enforcements. 


B. Major deficiencies 


Among the major errors and deficiencies of the report are the following: 

1. It makes no effective proposals to prevent further expansion of dominant 
firms by merger. 

2. It fails to provide for breaking up existing superconcentrations of control 
in fields like steel, aluminum, motorcars, 

3. It disapproves breaking up monopolistic agglomerations, except as a last 
resort, even when they have been convicted of abusing their power. 

4. It approves industry-dominating patent pools, if they exercise their control 
reasonably. 

5. It approves price fixing under patents and restrictive licensing, without 
regard to whether the licensor is a dominant firm. 

6. It would exclude compulsory royalty-free licensing as an available form 
of relief in patent-abuse cases. 

7. It encourages exclusive dealing, by making it necessary to show “actual 
foreclosure” from the market—a rule which, if appropriate in Sherman Act 
cases, is certainly inconsistent with the Clayton Act purpose to forbid restric- 
tive practices that are potentially rather than actually impairing competition. 

8. It undermines the Robinson-Patman Act’s effort to prevent big sellers from 
discriminating unjustifiably among their customers, and to prevent big buyers 
from coercing price concessions not related to the lower cost of doing business 
with them. 

9. It proposes to impair existing right to the antitrust victim to recover man- 
datory treble damages and to restrict the period for which damages may be 
recoverable. It fails to deal affirmatively with the existing situation under which 
antitrust victims are in most cases practically unable to recover even com- 
pensatory damages because consent decrees under section 5 of the Clayton Act 
do not make a prima facie case of violation. 

10. It fails, except in the one instance of fair trade, to do anything about 
the vast sectors of our economy that have been withdrawn from free competition, 
sometimes by legislative restriction on entry, as in motor and air transporta- 
tion, sometimes by express exemption, for example, for collective ratemaking 
by common carriers and casualty insurers, sometimes by judicial interpretations 
like the primary jurisdiction rule. 

11. The report does not reflect any awareness that anti-trust law has more 
than, economic significance in American life. Many Americans believe that 
economic power must be kept reasonably dispersed in order to keep business 
from dominating Government itself. Others believe that a society of vigorously 
independent individuals can exist only where property ownership and entre- 
preneurial responsibility are widely distributed. 

12. The report contains internal contradictions resulting from different 
authorship of various chapters, and does not accurately present the variety 
of opinions among the committee members. 

13. The report says nothing about adequate appropriations for effective 
antitrust enforcement. 


OC. The opportunity presented by the report 

Although the Attorney General’s committee misfired, the very fact that such 
a committee was convened and that it failed focuses on the need for positive 
measures in this area and gives.the legislative branch of government an 
opportunity to “modernize and strengthen” the antitrust laws. 


III. A PROGRAM FOR LEGISLATIVE ACTION 
A. Investigation 

1. Further generalized investigation of antitrust problems would be of 
doubtful utility. More immediately useful would be a well-financed analysis- 
digest-index of the voluminous information accumulated in all the post-World 
War II congressional hearings. In addition the following specific topics might 
be fruitfully explored, not necessarily by public hearing. 
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2. A legislative committee might conduct pilot studies of a few of the very 
largest industrial giants with the specific objective of drawing up tentative 
reorganization plans that would limit these enterprises to reasonably related 
activities on a seale justified by technological requirements. On the basis of 
several such studies Congress would be better prepared to enact general legisla- 
tion, patterned on section 11 of the Public Utility Holding Company Act of 
1935. 

3. A study might be made of the extent of uncompensated injury to com- 
petitors and the public in several of the more important antitrust cases of 
the recent past, especially where consent decrees have been entered. 

4. There should be a study of the number of cases of price fixing and other 
clear violations of the Sherman Act which have been disposed of by FTC cease 
and desist order or by consent decree, when criminal prosecution would have 
been appropriate under the announced policies of the Department of Justice. 

5. There should be compiled a list of the restraint of trade cases brought 
against leading firms, to reveal which if any of them are habitual violators. 

6. The actual operation of some leading patent pools might be closely examined. 


B. Legislation indicated as probably desirable 


1. Prohibit dominant companies from expanding by merger, without advance 
approval based upon a showing of technological necessity. 

2. Provide a means for breaking up existing superconcentrations, organiza- 
tions like General Motors and United States Steel. If American Motors is large 
enough to survive, General Motors must be bigger than technological necessity 
requires. If Bethlehem and Youngstown are big enough, United States Steel 
must be too big. 

8. Enact a legislative declaration that competition (free enterprise, untram- 
meled business choice, ete.) is preferable to private (or public) regulation, except 
where Congress has clearly directed otherwise, and that agencies administering 
statutes which authorize dispensation from the rule of competition “in the 
public interest” or “to promote the national transportation policy” shall not 
grant such dispensation unless available alternative methods of promoting the 
alleged public policy are shown to be less practicable. It should not be enough 
to show that a merger inconsistent with the antitrust laws is “consistent” with 
the public interest. 

4, Declare legislatively that the restrictive practices specifically named in the 
Clayton Act are unlawful without inquiry as to their competitive effects in a 
particular situation, when engaged in by dominant firms. 

5. Prohibit restrictive licensing of patents by dominant patentees and the 
combination of dominant companies in patent pools. 

6. Amend section 5 of the Clayton Act to make it discretionary with the court 
whether a consent decree shall be available to help private plaintiffs make out 
a prima facie case; in the alternative, provide a procedure for compensating 
all antitrust victims upon the successful conclusion of any Government case. 

7. Amend the Motor Carrier Act to eliminate control of entry and rates, as 
well as exemptions from the antitrust laws, direct the CAB to establish condi- 
tions which will make possible new entry into trunkline air transportation. 

8. Repeal the Reed-Bullwinkle authorization of collective ratemaking by rail- 
roads, and the McCarran Act exempting certain insurance operations from the 
antitrust laws. 

9. Repeal the McGuire Act authorizing resale price control in interstate 
commerce. 

10. Raise the maximum fine for violations of the Sherman Act to at least 


000. 

11. Permit the United States to recover as a party injured by antitrust 
violations. 

12. Create a permanent Free Enterprise Commission to take over the anti- 
monopoly functions of the Federal Trade Commission and to make antitrust 
investigations, reporting to the Department of Justice which would conduct 
litigation before the courts. Among the powers and responsibilities of the Free 
Enterprise Commission would be the following: 

(a) Power by regulation to define and prohibit anticompetitive practices. 

(b) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 

(ec) Power to compel the reorganization of excessively large enterprises into 
units conforming with the standard of paragraph (bd). 
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(d) Power to make exemptions under standards defined by statute. 
(e) Authority to appear before any Government agency, including congres- 
sional committees, to present testimony or argument as to the implications for 
free enterprise of the matter before the agency. 
(f) A duty to report annually on the state of free enterprise in the country 
and to propose legislation for the further protection of free enterprise. 


The Cuairman. Since your statement has never been printed, your 
minority report, do you have some copies of that? 

Professor Scawarrz. Unfortunately, Mr. Chairman, this dissent- 
ing opinion which I wrote, as you know, was never published. 

‘The Cuatrman. We would like to have it put in the record. 

Professor Scuwarrz. I would be delighted to have it put in the 
record. I cannot supply you witha Resa, otal my supply is limited 
to the one copy I have now. 

(The opinion referred to is as follows :) 


{For release concurrently with the Report of the Attorney General's National Committee 
To Study the Antitrust Laws] 


DIssENTING OPINION oF Louis B. Scuwartz 


This dissenting opinion has been printed and released independently, 
because the cochairman of the committee refused to publish it as submitted. 
Instead the opinion has been dismembered, condensed, and distributed through 
350 pages of majority report. This frustrates the main purpose of the dissent, 
which was to demonstrate that the net effect of most of the interpretations and 
changes recommended by the majority is to weaken rather than strengthen 
the antitrust laws. The cochairmen justify this unauthorized mutilation of 
the dissent on the ground that other committee members were content to have 
their differences noted at particular points in the report. This handling of 
dissents on particular issues fairly records the position of those who are in 
the main satisfied with the report. It does not fairly present the views of those 
who differ with its basic philosophy. 

The following members of the committee have expressed concurrence in the 
central thesis of the dissenting opinion, that the report inadequately deals 
with the problem of bigness and that most of the specific recommendations 
tend to weaken rather than strengthen the antitrust laws. Bach has important 
differences on some points, as noted in the majority report : 

Prof. Walter Adams, Michigan State College. 
Prof. Alfred Kahn, Cornell University. 

Prof. Eugene V. Rostow, Yale Law School. 
Prof. George J. Stigler, Columbia University. 

In addition, Prof. J. M. Clark, of Columbia University, and David W. Robin- 
son, Esq., of Columbia, 8S. C., have noted their agreement with major segments 
of this dissent. 
























Dissent or Louis B, ScHWARTz 


The majority report would weaken the antitrust laws in a number of respects, 
and, even more important, it fails to adopt necessary measures for strengthening 
the law so as to create a truly competitive economy in this country. On 30 
specific issues discussed in this dissent, the report takes a position inimical to 
competition, either by approving existing narrow interpretations or by suggesting 
additional restrictions. Only 2 or 3 of its recommendations look the other way. 

I do not mean to suggest that my colleagues of the majority are consciously 
opposed to the antitrust laws. On the contrary, the report expresses their un- 
questionably sincere belief in competition of a sort and within limits; and 
some members of the majority, whose records show them to be active proponents 
of the antitrust laws, have undoubtedly concurred in the report on the ground 
that this is the best compromise that can be achieved in the present atmosphere. 
Moreover, since the report is a composite product of many draftsmen, some chap- 
ters-are much more favorable than others to the preservation of independent 
eompetitive enterprise. This internal contradiction is especially evident in the 






















1B. g., to repeal resale price maintenance laws; to permit the United States to recover 
‘eirtitrast damages. " pers icity = rise een te 
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contrast between some portions of chapter 1 enunciating general principles and 
subsequent chapters dealing with particular cases. But the upshot is clear. The 
central thread of the majority report unwinds from a core of belief that the 
competitive situation in this country is satisfactory, and that the antitrust laws 
require modification chiefly to temper their rigor. 

This surprising verdict against antitrust is rendered without any factual 
findings regarding the effectiveness of the present program, or its beneficial or 
harmful consequences from the public welfare standpoint. Indeed, the report 
states explicitly that the committee is not a factfinding body but only an adviser 
on policy.2 This narrow view of its function prevented the committee from 
giving any direct answer to the one question that warranted bringing the com- 
mittee into existence, namely, are the antitrust laws successfully serving the 
purpose for which they were passed, and if not what should be done about it? 
To answer this question would have required a good hard look at financial and 
industrial structure and practice in the United States in comparison with the 
goals envisioned by the antitrust laws. This was not done. Instead, the report 
offers a survey of economic theory and a surprisingly detailed review of decisional 
law with special emphasis on recent cases. The million-dollar investigation con- 
ducted by the Temporary National Economic Committee before World War II, 
the painstaking fact-gathering of Senate and House committees since the war, 
the reports of the Federal Trade Commission and of private organizations like the 
20th Century Fund * are substantially ignored. 

I think we need very much more rather than somewhat less antitrust enforce- 
ment. Since the majority do not deal directly with this central issue, I cannot 
tell whether the disagreement results from a different understanding of the 
facts with regard to the present organization of our economy, or from a different 
view of what ought to be. I shall begin by stating my view of what the anti- 
trust laws are supposed to accomplish. 


ANTITRUST GOALS 


The purpose of the antitrust laws is to preserve liberty, i. e., freedom of 
choice and action, first in the economic sphere but ultimately in the political 
sphere as well. Businessmen are to be free from direction or coercion of other 
businessmen. Buyers are to be free from concerted exploitation by sellers and 
vice versa. No one is to build, alone or in combination with others, an industrial 
empire of such scope that others must perforce deal with him or on his terms. 
Entry into all trades and businesses shall be as free as physical limitations permit. 

This maximization of freedom is desired because of the tavorable economic 
consequences of competition, as is fully shown in the majority report; but that 
is not all. It is also desirable on principle and for its own sake, like political 
liberty and because political liberty is jeopardized if economic power drifts into 
relatively few hands. The centers of great wealth will own and influence news- 
papers, magazines, and broadcasters, direct the development of universities, 
retain the ablest lawyers, economists and public relations specialists, finance 
political parties, infiltrate or wear down the executive agencies by which they 
are supposed to be regulated, and operate powerful lobbies so that the popular 
will itself is shaped to their needs.‘ In addition, individual dignity and respon- 
sibility are magnified in a free economy. Success will not depend solely on the 
favor of superiors in a great pyramid of power, but may be achieved also by 
striking out on one’s own, winning fortune from the patronage of fellowmen. 
Freedom on the economic frontier is today’s only substitute for the open Western 
lands which in other generations nourished American individualism. 


2It is impossible to give intelligent advice on policy except on the basis of facts found 
or assumed, It is also evident that whenever the Committee does recommend a significant 
change it acts on the basis of Sacings or assumptions as to how existing law is working. 
For example, the recommended re of the so-called Pair Trade Act is surely based on a 
determination that this lation cost consumers millions of dollars, unfairly limited the 
business of the most efficient distributors, and promoted horizontal price conspiracies, 
rather than on logical or d naire grounds as suggested in the dissent of Mr. Montague, 

8 See Stocking ‘atkins y and Free Enterprise (20th Century Fund. 1951) 
including action recommendation by a committee composed of outstanding representatives 
of industry, labor, sextecttare, and the ons of law and economics. 

*It is by no means inten to impugn the motives of the men who have built or cperate 
these ‘aggregations of power, or to suggest that the power has always been abused, On 
the contrary, the men in charge of the destinies of our corporate giants probably make 
each move in the corporate game from business motives which are entirely reasonable. and 
they are probably at least as public-spirited as other men. But self-interest can so easily 
he nti with public interest, that sincerity and good motives are not an adequate 
reliance against the dangers suggested in the text. 
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Antitrust also performs the function of keeping governing power in the hands 
of politically responsible persons. Power to exclude someone from trade, to 
regulate prices, to determine what shall be produced, is governing power, whether 
exercised by public officials or by private groups. In a democracy such powers 
are entrusted only to elected representatives of the governed, or to agencies 
designated by the legislature. We are jealous of our economic freedoms even 
when elected legislators enact regulation. Much less are we prepared to acquiesce 
in the wielding of such power by trade groups meeting in private to promote 
the pecuniary interests of their members. When a monopoly or a trade associa- 
tion succeeds in exacting from the public more than a competitive price, it is 
in a very real sense exercising the power of taxation without representation. To 
keep economic power diffuse is to postpone or avoid the day when a resentful 
public will demand direct political control or nationalization of industry. 

Antitrust opposition to overwhelming bigness serves still another purpose. 
Intellectual and artistic creativeness can be imperiled by the quality of same- 
ness imposed on us when standards of thought and form are delivered into the 
hands of a few businessmen, whether they be movie producers, chain broad- 
casters, auto manufacturers, or magazine publishers. 

Everyone recognizes that many modern industrial operations cannot be per- 
formed on a small scale. Steelmaking, petroleum refining, railroad, steamship 
and air operations call for large business units. But how large? How much 
larger than technological considerations require? With how much incidental 
extension of operations into related fields that do not require large-scale 
operation? And to the extent that large size is inevitable the question arises 
whether industrial giants should be free to use economic power devices like 


merger, exclusive dealing and price-discrimination with the same freedom as 
smaller units in the trade. 


THE PRESENT INDUSTRIAL SCENE AND APPLICABLE LAW 


In the light of the foregoing, let us take note of some salient features of the 
present industrial scene and the majority’s reaction to the facts. 


A. The Big-Two, Big-Three pattern 


In the country as a whole or in large regions we find important industries domi- 
nated by a very few corporations. This is true in automobiles, steel, aluminum, 
tin cans, linoleum, cigarettes, liquor, tires, meats, biscuits and crackers, dairy 
products, among others. Many of these corporations were created by merger of 
enterprises that were already fully integrated from a technological point of 
view. Some of these businesses, e. g., biscuit making, can easily and efficiently 
be carried on at relatively small scale; we know from a study by the Federal 
Trade Commission that the merger movement long ago passed the point where 
integration necessarily promotes efficiency, for the study showed that medium 
or small operations were generally the most efficient. Economists tell us that 
when the number of sellers in a market is reduced to 2 or 3, they operate much 
like a monopoly, even though they have not formally combined into a single 
legal unit. 

What, then, is the deficiency in the law which has permitted this condition 
to continue? It is the rule which says that any corporation, no matter how big, 
may swallow up another if it has good business reasons for doing so, e. g., 
to expand, and if the Government is unable to show that competition has been 
so restricted that others are foreclosed from a substantial market. This rule 
is in substance supported by the majority although as usual, the expression 
of general principles in chapter I can be cited the other way. The majority fails 
to condemn the United States Steel decision of 1920, where by vote of 4-3 the 
Supreme Court sustained the amalgamation of half the steel industry of the 
country, resulting in 100 percent monopoly in some lines. It views with 
equanimity subsequent phases of United States Steel’s program of expansion 
by merger (Columbia Steel case) despite the avowed purpose of that acquisition 
to acquire a firm market—which in plain talk, means that competing sellers of 
steel are to be denied a chance to get the business of a previously independent 
steel processor by offering better prices and service than the great steel trust. 
The majority report reviews without protest a case like Transamerica Corp. v. 
Board of Governors,’ holding that acquisition of 48 banks, doing 50 percent of 


6206 F. 24 163 (3d Cir. 1953) cert. denied, 846 U. S. 901 (1953). The judicial decision 
can be explained away as a holding that the administrative findings were insufficient, what- 
ever the evidence may have justified, But the fact remains that the litigation was 
abandoned as a result of this case. 
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the bank loan business of the Far West, shows no tendency to substantially 
lessen competition. Pillsbury Mills, a recent decision of the Federal Trade 
Commission, is hailed for ruling that a leading firm’s acquisition of a competitor 
resulting in a 45 percent control of the relevant market could not be vetoed 
without a full economic analysis of the Transamerica variety. 

The Timken case stands unchallenged although there the Supreme court went 
so far in its solicitude for the right of amalgamation as to preserve interlocking 
eontrol of international competitors in the very same decree which orders the 
defendants not to use that control to integrate the operations of the two firms. 
In other words, the Timken decision finds that the American company’s acqui- 
sition of control over the British firm was unlawful, assumes that the two firms 
ean function as independent enterprises with no technological necessity for inte- 
gration, directs that they function as competitors, yet leaves the ownership 
intact. This is also the pattern of certain consent decrees that purport to re- 
quire competition among members of a family of enterprises under a single 
financial domination. Such decrees in favor of departmental rivalry lose sight 
of the true significance of competition. Departmental rivalry, such as prevails, 
for example, between the Chevrolet and Buick divisions of General Motors, or 
the Socialist competition between the various production ministries of the 
Soviet Union, looks like competition and may tend to stimulate cost saving 
and selling initiative. Farsighted managements encourage decentralized ad- 
ministration and departmental rivalry for this reason. It would never be allowed 
to go so far as to threaten the profits of the parent enterprise through unrestricted 
price cutting. In other words, departmental rivalry is a device employed by 
management to secure effective control of subordinate divisions. Competition, 
on the other hand, is an institution designed to subject management itself to the 
control of a market where others are free to produce and sell. Departmental 
rivalry would exist if General Motors had an exclusive legal franchise to manu- 
facture all automobiles used in the United States. 

If the Timken situation, involving common ownership of competing or poten- 
tially competitive enterprises, is left undisturbed, how much less is the Court 
likely to interfere with the type of economic empire which is coming to be 
known as conglomerate consolidation because it embraces subsidiaries engaged 
in different, though not unrelated, businesses. The issue is presented in the 
pending suit challenging the Du Pont hegemony in paint, chemicals, tires, and 
automobiles. Is an antitrust law adequate which finds this situation unobjection- 
able so long as the obvious power to influence the flow of trade among these 
subordinate units remains unexercised? I find no intimation in the majority 
report of concern over this type of power concentration. 

To meet the situation described in the preceding paragraphs we need a law 
requiring advance approval of mergers when carried out by industry leaders, 
and placing upon the proponent the burden of proof that the transaction has 
technological justification and serves the public interest. This was proposed by 
the TNEC 15 years ago and by the distinguished committee on cartels and mo- 


nopoly of the Twentieth Century Fund in 1951. Nothing less will stem the merger 
movement. 


B. The apparent immunity of dominant firms 


Antimerger measures are undermined and rendered almost absurd so long 
as a number of colossal enterprises remain apparently immune from the law 
even though they are of greater size than their combining competitors. If the 
existence of a General Motors is not incompatible with the public interest, it is 
hard for the courts to veto lesser combines, especially where it can be said that 
the proposed consolidation will be able to compete more effectively with the 
dominant company. Conversely, if the combination of Bethlehem Steel and 
Youngstown may be opposed, presumably on the assumption that they can sur- 
vive as independents, what is the justification for a United States Steel twice 
as big as Bethlehem? The logic of the situation calls for a public reexamination 
of the justification for these very largest multi-billion-dollar enterprises. This 
could be done by a statute patterned on the Public Utility Holding Company Act 
of 1935, under which the Securities and Exchange Commission simplifies the 
structures of oversize utility holding companies and confines each system to a 
technologically justified scope of operation.* 


* “Tf industrial concentration is to be permitted to stand, it is not unreasonable to require 
that it be justified.” Committee on cartels and monopoly. Twentieth Century Fund. See 
Stoeking and Watkins, Monopoly and Free Enterprise, p. 553. 
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Far from considering that proposal, which was submitted to the committee the 
majority report is even hostile to the breaking up of monopolies when they have 
been proved to be illegal. Divestiture is to be invoked only as a last resort and 
only after giving consideration to “the effect of a possible resultant disruption 
upon the industry * * * public needs in peace and war.” This sounds reason- 
able enough, until one turns to examine the kind of application such standards 
have had in the past. For example, when Aluminum Company of America was 
held to be an unlawful monopoly, the Court refused to split it up, principally on 
grounds that an aluminum company must be huge to compete with the huge 
steel and copper companies and that Alcoa’s research laboratory was vital to 
national defense. The first ground leaves one to wonder how the very much 
smaller competitors of Alcoa can expect to survive if the judge correctly gaged 
the minimal size for survival in today’s metal markets. But more important is 
the implicit notion that no monopolist in the field of structural materials need 
fear dissolution under the antitrust laws so long as he has United States Steel 
to point to as his surviving competitor. The national defense consideration in 
antitrust relief can be dangerously misleading. The very fact that our national 
existence can be thought dependent on a single organization, run by fallible 
human beings, suggests that precisely here private monopoly cannot be tolerated. 
Even within the Government we do not concentrate military research in a single 
unit, but enjoy the benefits of rivalry in technological developments between 
laboratories of various defense units. Furthermore, if aluminum research must 
be concentrated in a single organization, national-defense considerations would 
suggest that the resulting technological advances should be made available to all 
producers on equal terms, by divorcing this national research enterprise from 
control of the dominant producer. 

The majority cite with approval the Supreme Court's dictum in the National 
Lead case, where divestiture was refused in part because there was “no showing 
that 4 major competing units would be preferable to 2, or * * * that 6 would 
be better than 4.” Far from supporting the majority's admonition for judicial 
restraint in divestiture, this remark demonstrates the opposite: that the Court 
is not sufficiently aware of the nature of oligopoly or the importance of multiple- 
seller competition in framing its antitrust judgments. 

Size, then, can make itself appear indispensable: one has only to monopolize 
enough of an important technology and the courts will fear to lay hands on the 
structure. And size begets size: the hugeness of the leaders of one industry 
will save the monopolist in another industry from dismemberment. This con- 
tagious quality of bigness manifests itself in many ways in today’s economy. 
Banks merge because only giant banks can handle the financing of giant industry. 
But a very large bank must.make large loans and therefore courts big industry 
with special favor. Suppliers and customers are driven to integrate, if only to 
achieve the countervailing power upon which some economists have now been 
driven to rely in place of competition. Only big newspapers and broadcasting 
chains can provide the advertising coverage required by the great selling com- 
bines, and only the latter can pay the rates. The upshot is clear: Integrate or 
disappear. Moreover, there has appeared an irrational psychology of competi- 
tion among managements to be No. 1, the biggest, even if this is accomplished 
by buying out unprofitable firms. The same psychology is reflected in a stock- 
market phenomenon: The invariably bullish character of any merger announce- 
ment, without regard to underlying business factors. 

Only intervention by the legislature can roll back the tide of monopoly. The 
nature of the intervention has already been indicated. There must be a legisla- 


7 Cf. the answer once given the Civil Aeronautics Board to the suggestion that national 
apn er bein oon best nt df by having a single American-flag air cates in international 
“To restrict invernationel air tra ty one Bai} would place upon one small 
managerial won ergy se! f aosportation having tremendous national im- 
portance. nelu pa Bay the public convenience jennce and necessity requ 
Gea kn pane 
ght e e o interfere unacce t 
management.” North Atlantic Route Saal 3 cans 319, Bo (3 (194 r = 


See also Slichter, Bi Business Whee _N York - 955. 
Professor Slichter is an anaes of bigness ohne 0 CS cyte M 


tet oe 
“Furthermore, the larger the or Sataation. the greater ones? ie 
of subordinate executives or tec a will be turned A Pap ote suet bea propane “A 
og gees wt gg ne - a result ; ogy never receive yd re from 
nagemen ere is Do com e protection agains anger but amon 
2 or 3 independent concerns if thes good ideas 4 to reach top nt trom. 
below than would be t the case ese same 2 or 3 o: tions were simply 2 or 3 divisions 
of one gigantic concern.” 
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tive investigation of the justification for our very largest aggregations of finan- 
cial and industrial control, probably followed by a statute authorizing an appro- 
priate agency to bring these enterprises into some reasonable relationship with 
technological requirements. 


C. Restrictions on entry 


The American businessman has lost a considerable amount of his freedom to 
go into the trade of his choice. Certain businesses have been officially removed 
from the area of free entry. This subject is further explored under the heading 
of exemptions. It suffices here to note that although trucking is a classic 
example of an industry which should be governed by competition, it is now closed 
to anyone who cannot persuade a regulatory agency that there is need for more 
service, and, in addition, that existing carriers are unable or unwilling to supply 
the need. As if such legal barriers were not enough, the would-be entrepreneur 
who believes that he can meet these requirements faces years of litigation and 
delay simply because the undermanned agencies cannot keep up with their 
dockets, to say nothing of the opposition of those already certificated. In the 
17 years that the Civil Aeronautics Act has been in existence, not one new 
operator has received a permanent certificate to engage in domestic trunkline 
passenger service. 

With regard to the mass of existing regulation restricting entry the majority 
can agree to say only that further moves to substitute restricted entry in place 
of free competition should be taken only with full recognition of anticompetitive 
effects. We can be quite sure that the majority’s admonition will be followed. 
The proponents of these measures do invariably recognize fully the effect on com- 
petition, They expressly intend to displace it. Such things as safety regulation, 
navigation rules, etc., which are unquestionably proper subjects of regulation 
need not, however, be accompanied by restrictions on the right of entry. Nor 
can the necessary restriction of broadcasting on the same frequency justify a 
system of economic regulation which accords many of the available frequencies 
to the same or affiliated interests.* 

In so-called unregulated business, entry is restricted by private control of 
raw materials or by existing sellers’ domination of the channels of distribution. 
In this connection one need only consider the difficulties facing a man who 
would like to go into the business of manufacturing automobiles. Assume that 
he has a better car and the manufacturing resources to produce it cheaply. He 
nevertheless faces an insuperable marketing problem since almost all auto 
dealers are tied to the present producers by exclusive contracts or equivalent 
arrangements. A dealer might like to try his hand at selling this attractive 
new car, but he fears to lose his franchise. It is obviously impossible to build 
a parallel nationwide dealer system. The new or foreign car therefore dribbles 
slowly into a few metropolitan areas. No one knows how much faster they 
might win acceptance if all auto dealers felt genuinely free to take a second 


line, or how much more rapid progress domestic autos would make if such a 
potential competition were unleashed. 


“RULE OF REASON” AND CERTAINTY—CONFLICTING DEMANDS ON ANTITRUST 
ADMINISTRATION 


One of the major issues which the committee had to face was the powerfully 
supported proposal to reorient antitrust administration to give greater scope 
to the “rule of reason” and, by the same token, to cut down or eliminate the 
classes of restraint prohibited as illegal per se. The majority report fortunately 
does not call for a general expansion of the rule of reason; but some of its spe- 
cific proposals and the heavy emphasis placed on full economic investigation 
look in that direction. Furthermore, the plausible rule of reason argument for 
relaxing the antitrust laws is so likely to be pressed on Congress, the courts, 
the Department of Justice, and the administrative agencies that the precise 
significance of the proposal should be made crystal clear. 

The rule of reason says that a restraint of trade is illegal only if it is likely 
to be harmful to the public. The per se doctrine says that some restrains are 





®8See the erosion and invalidation of the Federal Communications Spemmiesion ruli 
against multiple station ownership. Great Lakes Television, Inc., FCC Docket No. 10 
22 eu 2141 (1954); Storer Broadcasting Co. v. Federal Communications Commission, 
220 F. 24 204 (D. C. Cir, 1955). 

®*To the cunt that this shorthand statement differs from some of the discussion in 
ch. I, I concur in the narrower view of the rule of reason. However, the statement in 


the text fairly expresses the conception of the rule of reason which dominates other portions 
of the report. 
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so generally harmful that they are prohibited outright, without trying to de- 
termine whether in the particular case there may be more good than harm in 
the practice. The Sherman Act seems to say that all restraint of trade is hurt- 
ful to the public and therefore prohibited, but the courts soon restricted the 
prohibition to unreasonable restraints. The first 20 years of experience under 
the Sherman Act demonstrated that certain restrictive practices of large cor- 
porations could not be stopped under a rule-of-reason approach. Congress there- 
fore supplemented the Sherman Act with the Clayton Act of 1914 which made 
certain practices illegal—mergers, tying and exclusive dealing, price discrimina- 
tion—where the effect may be to substantially lessen competition. This test 
moves far in the direction of per se violation and has been judicially declared 
to render unnecessary in some cases the wide economic investigation appropri- 
ate to Sherman Act controversies. In addition, the courts themselves began to 
hold that some restraints were illegal per se under the Sherman Act, particularly 
agreements to fix or influence prices,” to divide markets among competitors, or to 
drive a trader out of business by boycott. 

The first thing to be observed about this distribution of antitrust prohibitions 
between rule of reason and per se illegality is that rule of reason affords an 
opportunity to justify the restraint in a particular case as harmless or even 
beneficial, but by the same token makes it difficult to forecast how the courts 
will judge the balance of pros and cons, In other words, the uncertainty of the 
antitrust laws, about which certain business groups complain, derives from the 
rule of reason and is inherent in it. Per se rules, in contrast, are quite certain 
just because they do prohibit absolutely and without a chance of justification, 
a situation which likewise aggrieves the critics of the antitrust laws. It is 
impossible to meet both these complaints. One can have more uncertainty and 
fewer per se rules, or less uncertainty and more per se rules. Antitrust critics 
will have to make a choice. 

The second thing worth noting is that rule of reason is not merely a standard 
for judging lawfulness; it has precedural consequences of vast importance. It 
makes relevant the entire history of the industry, all evidence bearing on the 
good and bad purposes and consequences of the restraint, political, and military 
exigencies possibly accounting for the restraint, conflicting expert testimony to 
explain phenomena like price-matching, etc. This has two consequences; (1) It 
makes the proceedings intolerably long and expensive, putting a drag on en- 
forcement and real burden on defendants; and (2) It operates differentially in 
favor of powerful defendants as against smaller units, since only the powerful 
can afford that kind of defense. In a per se case, on the other hand, inquiry 
should stop when the restraint has been identified. 

Thirdly, one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in 
their fields... This development is one that the committee might well have 
endorsed, and it is perhaps ripe for legislative declaration. The most powerful 
corporations should hardly find it necessary to bulwark their positions by exclu- 
sive dealing and requirements contracts. On the other hand, the small new 
producers may safely be permitted to establish footholds in the market by these 
means since those with whom they deal are under no great pressure to accept 
the restraint. Similarly, mergers of minor units of the industry may have no 
general significance, even if they have been competitors in some degree, and 
should be justifiable under the rules of reason, whereas the absorption of one of 
these units by a dominant firm may signal the doom of the other unit and 
constitute another step in the process of creeping monopoly. 

Recognition of the exceptional circumspection which great corporations must 
observe when it is a question of employing specially dangerous business power 
devices would not be a radical departure from modern standards of corporate 
obligation. Adolf Berle and others have already pointed out that our great 
corporations must and have begun to behave like agencies with public respon- 
sibilities, rather than mere private business aggregations. 


A ag cf. U. 8. y. Morgan (The Investment Bankers case), 118 F. Supp. 621 (S. D. N. Y. 
it See, for example, Dictograph Products, Inc. v. FTC, U. 8. Court of Appeals for the 

Second Circuit, Dec. 15, 1954, 33 LW 2293. This in my opinion is the real is also for 

Standard Oil Co. y. U. 8., 337 U. S. sical codecs 
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ADMINISTRATION AND ENFORCEMENT 


The chapter of the majority report dealing with administration and enforce- 
ment offers as clear a demonstration as any that the majority operate on the 
undeclared assumption that we have had too much rather than too little anti- 
trust enforcement. As elsewhere in the report, we are presented with an excel- 
lent technical analysis and a series of proposals many of which standing alone 
would seem reasonable enough.” But when they are all added together the total 
effect of the recommendations is clear: To restrict the Antitrust Division’s 
power of investigation, to curtail use of criminal prosecutions, to slow up the 
filing of complaints, to encumber the exercise of prosecutor’s discretion with 
novel internal administrative reviews on request of a defendant, to expand the 
use of the consent decree in a manner calculated to remove the last possibility of 
public scrutiny of this useful but dangerous practice which, among other things, 
shields the defendants from damage suits by private parties, to water down the 
threat of treble damage recovery, etc. There is not space here for a full analysis 
and rebuttal of all these neat proposals. I shall discuss a few whose significance 
might otherwise elude the uninitiated, together with some proposals for strength- 
ening the enforcement which the committee declined to support. 

A. Civil investigative demand 

A prominent feature of the report is the recommendation of the civil investi- 
gative demand, a kind of subpena that the Attorney General would use to secure 
information in antitrust investigations. On its face this sounds like an increase 
in the powers of the Department. That is not what some of the proponents of 
this measure have in mind and that will not be its effect. The whole debate about 
the Department's investigative powers arose not from a Department complaint 
that it had inadequate power, but from defendants’ complaints that the Depart- 
ment’s power to command information by grand jury subpena was too extensive 
and untrammeled. Although the report does not specilically recommend against 
the grand jury investigation, what is contemplated is the gradual displacement 
of the effective and expeditious procedure by the relatively ineffective civil 
investigative demand. The attack on the grand jury subpena procedure would 
hardly succeed so long as there was no alternative device for compelling defend- 
ants to disclose facts prior to the filing of a complaint. Now one is offered. 
Unlike the grand jury subpena it cannot be used to require persons to testify, 
but only to produce documents. Moreover, a person may disregard the civil 
investigative demand without risk until the Department of Justice obtains a 
court order requiring compliance The burden of justifying the demand for 
information is significantly shifted to the prosecution. 

What are the objections to the grand jury subpena? We are told that it 
debases the law by tarring respectable citizens with the brush of crime when 
their deeds involve no criminality, and that criminal procedures should not 
be invoked where the Department of Justice does not initially contemplate 
indictment. This view entirely misapprehends the nature of Sherman Act 
violations, the investigative process, and the historic role of the grand jury. 
The Sherman Act does not have 2 categories of violation, 1 civil and 1 criminal. 
All Sherman Act violations are both civil and criminal. Until the facts are 
fully disclosed neither the grand jury nor the prosecutor can intelligently 
decide whether to exercise the discretion not to indict. A grand jury subpena 
not followed by indictment does not tar anybody with crime. It is well known 
that grand juries subpena witnesses as well as suspects. Moreover, the historic 
functions of grand juries have extended to civil matters regarded as of excep- 
tional importance, e. g., the conduct of public office, the state of public institutions. 
The grand jury was simply the investigating arm of the Crown and a device for 
screening out criminal complaints so insubstantial as not to warrant prosecution. 
Nothing could be more appropriate than the existence and exercise of this 
sovereign jurisdiction to compel great corporations, whose activities affect the 
public interest, to disclose the facts as to their acquisition and use of economic 
power. 

I would have no objections to the civil investigative demand if it were proposed 
as a supplement to existing enforcement powers. But in the light of the back- 
ground of the proposal and the report’s animadversions on the grand jury 





12 Some of the proposals are unequivocally worth while, e. g., the inclusion of the United 
States among those who can recover damages for an antitrust violation. I agree also that 
criminal prosecution should not be used to test novel applications of the antitrust law. 
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subpena in “civil” cases, I can only regard this as a step to curtailing the 
Department's most effective investigative device. 


B. Criminal penalties 


The majority's proposal ‘‘to take some account for inflation” by increasing 
the maximum fine for criminal violation of the antitrust law from $5,000 to 
$10,000 is another case where the report appears to be tightening up while actu- 
ally adopting the least rigorous of available alternatives. Except for a few 
people who would like to see the criminal penalties abolished altogether, there 
is practically unanimous agreement that the 1890 fine level must be raised. 
$10,000 is the lowest suggestion made by any responsible person. It emphatically 
does not compensate even for the dollar inflation since 1890. The purchasing 
value of the consumer dollar stood at 184 in 1890 and has been approximately 
60 in recent years.” $10,000 today would be equivalent to about $3,300 in 1890. 
In effect, therefore, the majority recommend a 83 percent decrease in the max- 
imum fine. The proposal takes no account of the much greater size of modern 
enterprises. It is utterly unrelated to the extent to which defendant may have 
profited from its violations. The argument in the report that the small fines 
which have usually been imposed in the past show that a modest maximum will 
suffice misses the whole point of fixing 2a maximum. A maximum fine should be 
calculated for the worst conceivable case, The judge can exercise discretion 
within that range. If, then, the judge sees $5,000 as the maximum fixed by the 
legislative for the most aggravated violations, he will understandably impose 
lesser fines in the ordinary violation. A maximum of $100,000, limited perhaps 
to willful offenses, would give the judges as well as defendants a better sense 
of the gravity of antitrust violations. If there were added a provision for 
assessment of damages in favor of all alleged victims in one proceeding following 
conviction of the defendant a rational set of sanctions would be in sight. At 
this writing the Judiciary Committee of the House of Representatives has re- 
ported favorably a bill to increase criminal penalties to a $50,000 maximum. It 
is easy to see which side of the antitrust controversy can derive comfort from 
this Committee’s proposed $10,000 maximum. 


C. Consent decrees 


The report recommends that the Department of Justice enter into negotia- 
tions with prospective defendants for consent decrees. Such a practice will 
certainly have the advantage claimed for it in the majority report, namely, 
“Increased cooperation between business and Government,” saving time and 
money. What it will also do is whittle away the last remnants of judicial control 
and publie scrutiny in this area, and inyolve the Government in bargaining with 
a law violator not only as to the relief but also as to the nature of the accusa- 
tion to be made against him. The proposal opens the possibility that the Gov- 
ernment’s complaint will be modified so as to be consistent with the relief that 
defendant is prepared to consent to. But the settlement of an antitrust case 
ought not to be a simple matter of bargain between the Department and the 
defendant. It results in a court order, enforcible by contempt proceedings. No 
judge should abdicate his own responsibility in this field, althoush admittedly 
he must rely to a considerable extent on the prosecutor’s willingness to accept 

- the relief embodied in the tendered decree. This judicial function is under- 
mined if the Government does not state its case independently and in advance 
of the settlement. Furthermore, not only the court but also Congress and the 
public are excluded from any basis for exercising a critical Judgment regarding 
the compromise embodied in the decree. 

The report admonishes the Department not to seek relief “deemed” by the 
Supreme Court to be unconstitutional, nor relief “which could not reasonably 
be expected after litigation.” If the Department had observed these seemingly 
fair precepts, it would have cut the heart out of a number of consent decrees 
that powerful and excellently advised defendants have been willing to sign in 
recent years. Obviously no admonition is required with regard to asking relief 
that is clearly unconstitutional. Practicality and professional ethics would 
bar that. It is on the close questions of constitutionality that the majority 
report asks the Government to give up in advance. As appears from another 
section of the report, the constitutional issue referred to here is royalty-free 
licensing. A divided Supreme Court held such a requirement unconstitutional 
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in one case. A subsequent Supreme Court decision indicated that the question 
was regarded as unsettled. At least one district court in a well-reasoned opinion 
decreed royalty-free licensing in a contested case, and numerous consent de- 
erees have incorporated this provision. Royalty-free licensing may in some 
situations bear much less harshly on defendant than alternative relief. Why, 
under these circumstances, should this committee take upon itself to impugn 
the propriety of the Department’s asking for such relief in the course of decree 
negotiation? The worst that can happen to defendant is that he will have to 
litigate his case before a judge who will assuredly protect his rights. But 
see the effect on the prosecution of the combination of procedural and relief 
standards proposed in the majority report: The Government is encouraged to 
negotiate with defendant, even before filing a complaint, on the ground that 
this will save money and time. It is empowered to make settlement very at- 
tractive to the defendant inasmuch as private complainants will be left out 
in the cold, which would not be so if the case went to litigation. The prosecu- 
tor is told that his maximum goal in the bargaining is such relief of unquestion- 
able constitutionality as can probably be gotten in litigation. Finally, he is 
assured that any concessions he makes will be substantially immune from 
judicial or other criticism. In this kind of stacked bargaining the Government 
will never get all the relief to which it is entitled. The only question is how 
much short of that the prosecutor is willing to settle for. 

Instead of urging the Department to broaden its use of the consent decree, 
the committee ought to have considered certain proposals made to it, but not 
reflected in the report, for greater safeguards on the present consent decree 
procedure. One of these proposals would have required the Department to 
publish an opinion accompanying each consent decree, stating the Department’s 
case, the defendant’s position, and the reasons for the Department’s acceptance 
of the particular compromise. It is well known that the necessity to give rea- 
sons for disposition help to assure that they will be reasonable. The other 
proposal would have made it a matter for the judge’s discretion whether or 
not a consent judgment should constitute prima facie evidence in subsequent 
private antitrust suits. Present law provides that in no case shall a consent 
decree, entered before testimony is taken, be available to help the private victims 
recover antitrust damages from the defendant. Few victims are financially able 
to assemble the evidence required to prove an antitrust violation against a 
great combine. One would think it a proper part of the Government’s respon- 
sibility to see that private victims are made whole. But in practice in the 
majority of antitrust cases which are settled by consent decree the Government 
is, in effect, bargaining away all real possibility of recovery by private victims. 


D. Private treble damage suits 


The majority report makes a direct attack on private damage suits by propos- 
ing that the trebling of damages be made discretionary instead of mandatory. 
It is difficult to see what public exigency led to this proposal. Certainly the 
committee made no finding of any adverse effect of the mandatory treble damage 
provision on the public interest. That provision has been in the law for 65 
years and has been part of the British Statute of Monopolies for more than 
300. A real showing of public disadvantage should be forthcoming before this 
relief for antitrust violators should be enacted into law. If the proposal had 
been linked to the suggestion discussed above, that consent judgments should 
ordinarily be given prima facie force against the defendant, something micht 
be said for it in relation to a plaintiff who rides to recovery on the Government’s 
proof. Surely an antitrust victim who is about to launch his own expensive 
investigation and lawsuit should not have to speculate whether years later a 
judge, in unfettered discretion, will limit recovery to actual damages. But the 
majority report is not even willing to permit recovery of actual damage in all 
eases. Coupled with a proper proposal to enact a uniform Federal statute of 
limitations is an extraordinary provision to limit the damage period to 4 years 
even though the monopolistic conspiracy may have lasted for 10 years before 
the victim even knew of its existence. 


E. Segregation of patent issues 


One more illustration of the tendency of the administration and enforcement 
proposals to blunt the edge of antitrust enforcement while undertaking merely 
to expedite d of cases: In the simple and apparently reasonable recommen- 
dation that “where the validity of patents is in issue, that issue should be segre- 
gated” lurks a formidable barrier to effective antitrust prosecution of patent 
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pools, especially by private complainants. The proposition would have been 
entirely unobjectionable and worthwhile if there had been added to it a 
clause requiring the segregated patent issue to be tried after the antitrust 
issues. Without that clause the recommendation is an implied endorsement of 
the decision of the District Court of Delaware in Zenith v. R. C. A. that the 
patent issue will be tried first: The licensee of a patent pool refuses to accept 
package licenses and declines to pay further royalties on the ground that 
the licensor is violating the antitrust law by a monopolistic aggregation of 
many patents, good, bad and indifferent. The licensor counters with a suit 
for royalties, which of course he should win if he has some valid patents 
and if licensee’s monopoly theory fails. The Zenith rule requires the patent 
suit to be determined before the court takes up the antitrust issue, even though 
the validity of some of the included patents is not inconsistent with the theory 
of the licensee’s complaint. In other words the licensee may be worn down 
with protracted and expensive patent litigation, before he ever gets a chance 
to show that even good patents cannot be enforced against him because of 
illegal monopolization. Meanwhile his contingent liability for royalties mounts. 
It will soon be clear to a licensee in this position that it is easier and safer to 
join the combine than to fight it. 


F. Responsibilities of the Department of Justice, Federal Trade Commission, 
and district attOrneys 


Two other proposals on enforcement policy which the committee ignored may 
be mentioned here. One would call upon the Federal Trade Commission to turn 
over to the Department of Justice for criminal prosecution the surprising number 
of price-fixing cases that continue to turn up. The administrative slap on the 
wrist is no answer to this kind of willful violation of the clearest mandate of 
the law. The second proposal would call upon the Antitrust Division to activate 
the United States district attorneys in the fight against trade restraint. The 
Sherman Act expressly puts the responsibility on the district attorneys, although 
it also contemplates supervision by the Attorney General. The complete centrali- 
zation of antitrust enforcement in Washington and a few field offices has had two 
unfortunate consequences: (1) Local, but quite effective, restraint of inter- 
state trade goes unpunished because of staff limitation at Washington: and 
(2) the antitrust laws have lost the kind of grassroots support that would be 
forthcoming if the district attorneys were enlisted in its enforcement and edu- 
eated in its significance. These district attorneys become judges and Senators. 
The antitrust program cannot help but suffer if they develop the attitude that 
this law is an esoteric regulation dear only to a group of specialists in Washington. 


DISTRIBUTION PRACTICES 


Chapter IV of the report dealing with distribution practices is so workmanlike 
an analysis of present law that it seems almost ungracious to point out that, 
with one notable exception, the changes it recommends are in the direction of 
retreat rather than advance for the antitrust laws. The exception of course is 
the recommended repeal of resale price maintenance laws, with which I enthusi- 
astically concur. 

I dissent from “actual foreclosure” test espoused by some portions of this 
chapter. It is inconsistent with the Clayton Act conception of stopping restric- 
tive practices before they do demonstrable harm. Where a dominant company 
begins to require its distributors to deal exclusively with it, I would strike the 
practice down without waiting for the company to sign up so many distributors 
that competitors experience difficulty reaching the consumer market. The sug- 
gestion at one point that a manufacturer might lawfully “preempt” all inter- 
mediate distributors if rivals “may easily cultivate their own channels of 
distribution” seems to me a gratuitous invitation to restrain trade. 

I dissent from the majority’s espousal of the proposition that charging dif- 
ferent prices to purchasers of. the same product, who compete in its resale, does 
not establish a prima facie violation of the Robinson-Patman Act. The majority 
would follow the seventh rather than the second circuit in this regard, and 
require proof of injury to competition. The vice of this rule is best illustrated 
by the seventh circuit decision which adopted it: The dominant producer of 
switches sold them at grossly discriminatory prices to various furnace manu- 
facturers. Upon proof that the furnace manufacturers who paid the highest 
prices for switches nevertheless sold furnaces at lower prices than their furnace 
competitors, the seventh circuit concluded that price discrimination in switches 
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had not injured furnace competition. I do not see the virtues of a rule that 
legalizes price discrimination against one’s most efficient customers, those whe 
are able by virtue of superiority in other branches of their business to overcome 
the disadvantage imposed by the price discrimination. Moreover, the majority 
conceive that proof of injury fails if the buyer can be shown to have “alternative 
means of access to goods at the lower price.” Supplying proof of injury accord- 
ing to these standards will prove expensive if not impossible for the Federal 
Trade Commission. To require it is once more to revert to inappropriate 
Sherman Act standards in interpreting the Clayton Act. 

I dissent from the proposition that FTC orders directing Robinson-Patman 
Act violators to cease and desist from discrimination should automatically lose 
their force whenever the company bound by the order faces “a new competitive 
situation” or “responds to a new business development.” Under this proposal 
violation of the order can only be established by the same evidence as would be 
necessary to establish an original violation of the act. 

I dissent from the attack on the quantity limits proviso, not because I am 
convinced that the proviso is useful, but because the pending case on this subject 
is the first time in the 18 years of the act’s existence that the rule has been 
invoked. In the absence of real experience this would appear to be unseemly 
haste in urging Congress to repeal a law that small-business men regard as 
important protection against price discrimination. 

I join in Walter Adams’ dissent as to the modification of the defense of “good 
faith,” particularly in view of the stated purpose of the majority to make this 
defense good for any meeting of a competitor’s price that is not “an incidental 
byproduct of a scheme to monopolize * * *.” Again a Clayton Act practice is 
being treated as a Sherman Act restraint problem. 

I dissent finally from the disavowal of the Rigid Conduit case, in which the 
FTC issued a cease and desist order against dominant firms in an industry 
where all were doing business at delivered prices. The majority believes 
that it should be necessary for the Commission to prove conspiracy among 
the firms, and that by more than “conscious parallel action.” The Theatre 
Enterprises case upon which the report relies was a Sherman Act proceeding, 
and the Supreme Court held only that conscious parallel action did not require 
an inference of conspiracy. Conspiracy is not a necessary element of a violation 
of the Clayton Act or of section 5 of the Federal Trade Commission Act. The 
significance of parallelism under these sections is not conspiracy, but probability 
of injury to competition. If only one firm in an industry is selling on a delivered 
price basis some buyers may be able to gain from proximity to another producer ; 
but if all sellers use the same system, buyer choice is foreclosed. In this case, 
as in others, the committee seems too eager to retreat from existing law against 
which there is little pragmatic evidence. 

The Robinson-Patman Act is an unhappy necessity. It tends to encourage 
price rigidity inconsistent with Sherman Act objectives; but on the other 
hand it curbs the power of corporate giants who would otherwise be relatively 
free to undermine their own smaller competitors by price discrimination, or 
to raise havoc with competition among their customers. So long as we permit 
unregulated industry to amalgamate into units of monopolistic power, it will be 
necessary to restrain their freedom in pricing, just as sections 2, 3 and 4 of the 
Interstate Commerce Act are required to prevent discriminatory practices by 
railroads which enjoy legal protection from competition. If the majority had 
made realistic proposals for decartelizing the American economy. I could readily 
have agreed to retreat on price discrimination. But when they combine a 
status quo position on bigness with an attack on the Robinson-Patman Act, 
I see only a strengthening of the power of the already powerful. 


PATENT RECOMMENDATIONS OF THE REPORT 


If this committee had been assembled to restate existing law, there could be 
little quarrel with most of chapter V on patent-antitrust problems. But the 
Attorney General needed no committee like this to tell him what the law is. He 
and the Nation would like to know whether this law is working satisfactorily or 
whether it should be changed. The majority report meticulously reviews the 
cases attempting to reconcile patent and antitrust principles, and finds little 
to criticize in the series of landmark decisions favoring the patentee at the 
expense of competition. Since it is common knowledge that the law has not 
prevented the growth of comprehensive patent pools that dominate important 
sectors of technology, I cannot join in a judgment that the antitrust laws as 
presently construed are adequately dealing with the problem. 
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The first of the landmark decisions on which the present pattern of restraint 
of trade by patent has been built is Justice Taft’s decision, in the old General 
Blectric case, that so long as GE held the dominant lamp patents it might require 
Westinghouse not only to pay royalties for the use of the invention, but also 
to avoid price competition with GE. It is difficult to see why a power to fix 
prices is a necessary or proper part of an inventor’s reward. It has never been 
shown that this dangerous power must be added to the other benefits of a patent 
in order to provide adequate incentives for invention, disclosure or licensing. A 
patentee obtains the exact vaiue of his lawful monopoly on the invention when 
he exacts all the traffic will bear in the way of royalties, or by exercising his 
privilege to be the sole maker or seller. When the patentee seeks, in addition, to 
control his licensee’s prices it must be because he fears that the advantage 
which he has in technology is more than overbalanced by his competitor’s 
advantages in plant efficiency, management, labor relations, and cost of materials, 
so that whatever he charges in the way of royalties will still leave his competitor 
in a position to sell for less. But there is no justification for depriving the public 
of the benefits of competition in all these other aspects of production and dis- 
tribution merely because the patentee is entitled to a protected price for his 
inventive contribution. Stated another way, a Westinghouse lamp employing 
GE’s invention might have embodied 2 cents’ worth of GE inventive contri- 
bution and 20 cents worth of unpatented material and workmanship furnished 
by Westinghouse. The majority report recognizes that a patentee of some small 
device, e. g., a radio switch, may not fix the price at which a licensed manufac- 
turer sells radio sets incorporating the patented switch. This is on the ground 
that the patentee would be controlling the price of more than his invention. 
The same principle should apply where the patentee endeavors to control not 
merely the price of his idea, but the price of a much more valuable object that 
Somebody else manufactures and owns. Finally, even if something can be said 
in favor of price-fixing of manufacturing licensees by an inventor who is not 
himself competing with his licensees, or who together with his licensees is a 
small factor in his industry, it would plainly be unnecessary and dangerous 
to permit dominant firms in an industry to play this game of “I fix your price 
on BP mea under patent A, and you fix my price on that product under 
pa t B.” 

The vice of the actual decision in the General Electric case goes even further 
in a respect which has been little observed, although it was brought to the notice 
of the committee. GH was not only allowed to fix the price at which Westing- 
house sold lamps; it was also allowed to compel Westinghouse to imitate GE’s 
resale price maintenance policy. The essence of this policy was to maintain a 
resale price at the consumer level by dealing only through distributors and sub- 
distributors who would agree to function technically as “agents.” In short, 
Westinghouse was compelled to abjure selling lamps to independent distributors. 
How such dictation to one’s competitor can be regarded as a normal reward of 
invention eludes me. Yet the GE case stands as a bastion of the majority report. 

A second bastion is the famous Cracking Patents case together with all its 
progeny standing for the proposition that the Sherman Act does not require 
competition in the licensing of patents.* That is the nub of the majority 
report’s position on patent pooling; it is lawful to combine patents of various 
owners up to the point where they dominate the entire technology, so long as 
the patentees exercise their power reasonably. I had thought the Sherman Act 
forbade all monopolies, not merely those which misbehave; and as a practical 
matter it is almost impossible to police the “reasonableness” of the terms de- 
manded by a patent pool controlling hundreds or thousands of patents, Every- 
one realizes that cases will occur where the owners of two patents must combine 
them by transfer or cross-license in order to achieve a marketable product. But 
to transpose this simple solution to cases of “patent deadlock” between giant 
firms whose combination will compel entire industries to pay noncompetitive 
royalties is to ignore the crucial element of monopoly in the latter situation. 
When, as in the Cracking Patents case, several of the largest integrated petro- 
leum companies develop and patent competing refining processes and are en- 
gaged in competitive licensing, we may be sure that none of them is going to 
abandon the field because of patent deadlock, even if we refuse to authorize 
them to pool their patents. If the Cracking Patents case had gone against the 
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defendants a number of results might have followed, all preferable to the patent 
pool from the point of view of the public interest. The patent conflict between the 
companies might have been pressed to decision of the Supreme Court. Some or 
all of the patents might have been held invalid, thus opening the technology to 
general free use. Certainly the chance that a smaller licensee or infringer would 
be able successfully to challenge this combined array of patents was much 
reduced when the Big Four closed ranks. A second consequence of barring 
industry-dominating patent pools might be that one of the partners would 
ultimately establish its exclusive right to some or all of the process—but 
meanwhile there would have been a powerful incentive for research to produce 
other non-controlled processes. A third possibility would be independent com- 
petitive licensing. 

A third major example of the willingness of the majority to accept without 
question present law subordinating antitrust to patent considerations is the 
endorsement of the General Talking Pictures case. This involved an incident 
in the program of the electronics pool to regulate the industry by confining 
licensees to particular fields of use. Reading the majority report one would not 
even be aware that there had been responsible criticism of the practice of licens- 
ing with restrictions on use, quantity or territory. Yet, only 15 years ago, the 
Temporary National Economic Committee, following the greatest organized 
investigation of monopoly questions ever conducted in this country, unanimously 
eondemned restrictive licensing of this sort. 

Finally, it is worth noting two instances in which the majority report does 
recommend a change in existing law, in both cases to weaken it. It is settled 
law that sale of a patented product on condition that the purchaser buy another 
product is an illegal abuse of patent power. The majority report however 
would change this to require the Government to prove that the patent was 
“broad and basic” before the tying clause becomes illegal. Again, the majority 
report on the basis of a single district court decision opens the door to control by 
the patentee over the use of his patented product after sale, where the restriction 
is “reasonable,” despite a long line of Supreme Court decisions pronouncing 
flatly against controls by the patentee after he has realized the monopoly reward 
by sale. The report makes no showing of hardships under existing law or of 
public advantage to be gained from the proposed changes. The suggestions 
seem to derive from pure ideology—a conviction, not derived from practical ob- 
servations, that businessmen should be allowed to justify a restraint on the 
ground that it is reasonable. Justification is permitted for very many classes of 
restraints; but it is also elementary in this field that some classes of restraint 
may not be justified. The more classes of restraint that are brought into the 
justifiable group the more uncertain the law becomes. Uncertainty is one of the 
principal complaints leveled against the antitrust laws by businessmen. Surely 
the law ought not to be amended in the direction of less certainty and less effec- 
tiveness without compelling practical reasons. 

I have dealt elsewhere with the committee’s strictures against royalty-free 
licensing as a mode of relief. At this point I add only the observation that 
neither I nor anyone else recommends royalty-free licensing as a ‘“penalty’’ or 
“forfeiture.” An injunction against exaction of royalties so long as may be 
necessary to reestablish competitive conditions is all that is in question. In 
some situations this might call for no more than a temporary loss of the right to 
collect royalties. The majority report concedes that an antitrust decree may 
properly restrain pending infringement suits. Yet the liability of licensees or 
infringers in such suits may well exceed any possibility of “reasonable” royal- 
ties that the antitrust defendant could collect.in the future. Moreover, the in- 
fringement suits seek to recover on liabilities already accrued, vested rights, un- 
like the mere prospect of profits which alone is at stake in the royalty-free 
licensing provision. To condemn royalty-free licensing as deprivation of property 
without due process, while acquiescing in decree provisions enjoining pending in- 
fringement suits is a logical contradiction. Both cases involve a loss of valuable 
rights (so does a restriction to reasonable royalties, which at once reduces the 
value of the patent in proportion to the reduced royalty which is can command) ; 
but both eases afford due process in the sense that the loss is imposed only after 
full hearing pursuant to reasonable legislative mandate to frame a decree that 
shall restore competition. 


LEGISLATIVE, JUDICIAL, AND EXECUTIVE EXEMPTIONS FROM THE ANTITRUST LAWS 


One of the most disturbing phenomena in the antitrust field is the proliferation 
of exemptions from the law, discussed in chapter VI of the report. Every 
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exemption cuts down the area of our economy governed by free competitive enter- 
prise; and, while one must recognize that competition alone will not always 
provide adequate protection of the public interest, the inroads of protectionism 
in domestic trade should be kept to a minimum. One would suppose that the 
first duty of a committee like this would be to advise the administration whether 
the exemption process had gone too far. Yet the exemption chapter opens with 
a declaration that the majority will not attempt to pass judgment on this ques- 
tion of policy. Instead, the report undertakes merely to say whether existing 
statutes are being interpreted in accord with “legislative intent.” Since we 
have not felt bound by existing legislation in other parts of the report, which 
recommend a number of changes in present law, I am unable to account for the 
majority’s diffidence here. Much of the legislation reviewed in this part of the 
report, e. g., the Motor Carrier Act, the Federal Communications Act, the Civil 
Aeronautics Act, was passed during the depression of the thirties. It was a 
time of desperation when we nearly abandoned free competition entirely in favor 
of industry self-regulation under NRA. Surely it is time for a fresh look at pol- 
icies born in this atmosphere. Congress may wish to change its intent. 

Even within the self-imposed limitations of the majority, it is regrettable 
that the report does not clearly disavow a number of judicial, administrative, 
and executive actions which have unduly expanded the exemptions. For 
example, the motortruck business is one that almost any disinterested economist 
would say should be competitive. Yet the 1935 Act restricted entry and em- 
powered the Interstate Commerce Commission to authorize mergers that would 
otherwise violate the antitrust law. The McLean case discussed in the majority 
report involved a tremendous merger of trucklines into Associated Transport, 
Inc. The ICC approved it over the opposition of the then Attorney General and 
the Department of Agriculture. The Supreme Court, by a vote of 5-4, refused 
to require the Commission to find, as a prerequisite to approval, that merger on 
this seale was requisite to effectuating the national transportation policy. In- 
stead, the Commission was told in effect that where a given transportation ob- 
jective can be achieved either through merger or by some other means not 
involving impairment of our competitive system, its decision to take the merger 
route will not be questioned. The beneficial effect attributed to the Associated 
Transport merger was the creation of a single ownership through-service from 
Florida to the Northeast. However, the lines which were consolidated were not 
only linked end to end on the north-south route; they also were in competition 
on parallel routes over thousands of miles. This competition was eliminated 
by the merger. Another way to achieve integrated through-service would have 
been to permit several of the companies then operating on segments of the route 
to extend their service, as they would have been glad to do. We would then have 
had all the benefits of the merger, plus competition on the long haul, but with- 
out sacrifice of the competitive mileage. The full extent to which public interest 
has been subordinated to private gain in mergers is revealed by the fact that 
our regulatory bodies have not been given power to compel mergers in the public 
interest. They can only approve mergers voluntarily submitted by the industry 
groups. The situation clearly calls for congressional reconsideration. 

Another serious inroad on competition is the growing practice in the trans- 
portation industry to subject rates of individual companies to industrywide dis- 
cussion and agreement. The majority’s treatment of this subject is necessarily 
emasculated by the preliminary decision not to pass judgment on the necessity 
for these arrangements, but only to debate what existing laws seems to require 
or permit. For this same reason the report is equivocal also regarding restric- 
tive practices in the steamship trade, where, by agreement among the members 
of the shipping conferences, a 10 or 20 percent penalty rate is charged against 
shippers who do not refrain from patronizing nonconference vessels. It is to 
the credit of the committee that the discussion does reveal a genuine concern 
with the extent to which this cartelization has been permitted to go. 

The report fails to identify several quite important statutory exemptions that 
ought to be reexamined in any thorough appraisal of the antitrust laws. The 
multibillion dollar insurance business, for example, has been singularly success- 
ful in retaining its freedom to cartelize its share of interstate and foreign com- 
merce. For a long time there has been on the books an unqualified exemption 
of marine insurance. The rest of the insurance business secured an exemption 
under the McCarran Act, which purports to make the Federal antitrust law 
inapplicable to the extent that the business is regulated by the State. This has 
a plausible States rights sound, until one recalls that regulation is not a substi- 
tute for competition but only a supplement. Most assuredly State regulation is 
not going to provide any substitute for competition in keeping insurance rates 
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down. In the first place, State regulation is primarily concerned. with the finan- 
cial security of the insurers, i. e., adequacy of reserves and propriety of invest- 
ments. Gradually the industry has swung the State regulators toward the 
notion that the best way to guarantee safety is to prevent rate cutting. This 
idea gets its start in legitimate cooperative “risk-rating’ bureaus where the 
companies pool information on losses. Soon the collective risk-rating turns into 
collective premium setting, despite the fact that the loss experience of different 
companies varies widely in accordance with their selection of risks and the 
greater success of some companies in making profitable investments and trim- 
ming selling costs. State insurance regulation ranges from excellent to mere 
formal control carried out by incompetent political hacks with inadequate staffs. 
There is a place both for State regulation of solvency and Federal requirement of 
competition; one is not a substitute for the other. 

Another field in which great power over Federal commerce has been turned 
over to State regulation is petroleum. Here there is no explicit exemption from 
the antitrust laws; but a system of price maintenance by State officials has 
been preserved by periodically renewing congressional approval of an inter- 
state compact on oil. Under the authority so granted the few oil-producing States 
coordinate their oil production so as to control the price that the rest of the 
country must pay. This arrangement, like other exemptions, traces back to 
exigencies of the great depression and wears the protective coloration of a 
“conservation” measure. The fact of the matter is, however, that State regula- 
tion of production long ago detached itself from engineering considerations and 
proceeds primarily on the basis of realizing a profitable price for most producers. 
The Texas Railroad Commission has not even troubled to disguise its true role 
as pricemaker for domestic and even imported petroleum, but calls to account 
integrated oil companies that dare to import crude petroleum, with the implied 
threat that continued importation will lead to cuts in allowable domestic pro- 
auction. Thus the foreign commerce of the United States in a strategic material 
is governed by local officials, who in turn cannot help becoming the spokesmen 
for dominant industry groups. 

The oil industry also furnishes the most remarkable illustration of a ten- 
dency toward exemption from the antitrust law by action of the executive 
branch of the Federal Government. The tendency to give more discretion 
to the executive department manifests itself in the proposal of the majority 
to expand the consent decree practice and in the recommendation of legis- 
lation authorizing the President to grant exemptions in pursuance of national 
defense objectives. But the most striking recent exercise of executive discre- 
tion to dispense with competition was in the case of the Iranian oil cartel, 
where, without legislative authority, five leading American companies were 
permitted to join with dominant foreign interests in the greatest international 
oil cartel the world has seen. Its membership comprises the producers of 
not less than 87 percent of the free world’s oil. In essence, what occurred was 
this: The Iranian Government decided to nationalize the properties of Anglo- 
Iranian Oil Co., a British enterprise holding an exclusive franchise in Iran. 
There was disagreement over the amount to be paid and other terms. Western 
governments and oil companies having concessions in other Middle East coun- 
tries supported the British. An impasse led to shutdown of Iranian production 
and an economic and political crisis in Iran. Iranian public feeling made it 
necessary that the hated British monopoly be at least partially displaced. The 
new international cartel was the answer. Perhaps it was the right answer, 
from the military-diplomatic point of view, despite some indications that we may 
have succeeded in diverting a portion of Iranian ill-will from the British to our- 
selves, and despite rumblings of protest already heard in Europe against the 
economic consequences of the Near East oil cartel.” But objections to the plan 
from the standpoint of American antitrust policy are formidable. Here were 
huge enterprises already established on various concessions in the Middle East 
with more than adequate reserves of oil. Some of them had already been offi- 
cially accused of conspiring to maintain an artificially high price for this cheap 
Middie Eastern petroleum. The Wall Street Journal reported the open secret 
that one of their main concerns in entering this pool was to see to it that Iranian 
production should not return to the world market too rapidly so as to hurt 
the world price. Only the antitrust laws stood in the way. This obstacle was 
surmounted by an extraordinary dispensation granted by the executive depart- 
ment, without sanction of any statute of Congress.” Moreover this executive 
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exemption contained no conditions designed to safeguard the public interest or 
the interest of American oil refiners who must buy foreign crude. When the 
American Five and their European partners meet te discuss Iranian production 
policy they must inevitably take into account their production and sales from 
other concessions and even at home. Discussion of production becomese in the 
end discussion of the market and of price. No representative of the American 
public sits in on these discussions. There is no guaranty of any sort that this 
private cartel coordinating production of the world’s cheapest oil will give the 
public the benefits of its low cost. 

The history of executive intervention in antitrust policy is not reassuring, 
whether we look at President Theodore Roosevelt’s approval of some early United 
States Steel expansionism, or at executive disposition of surplus steel and rubber 
plants to dominant firms since World War IT, or at the concentration of defense 
orders in the largest companies, or at the exercise of Presidential prerogative 
in controlling competition in international aviation. Executive decisions are 
generally and often necessarily made in comparative secrecy without detailed sup- 
porting explanation. These references to the dangers should not be taken as 
an argument for disabling the executive completely in this area. All that is 
suggested is that Congress define the exemption power, and place as much of 
the factfinding and decisionmaking as possible in the normal deliberative tri- 
bunals. Executive intervention should be limited to a veto or modification on 
defense grounds, based on a finding that the defense objective cannot feasibly 
: achieved except by exemption from the normal requirements of the antitrust 
aws. 

Finally, I must record my reservations as to the majority’s disposition of the 
“primary jurisdiction” controversy. In particular, the report ought to disapprove 
the judicially created exemption for anticompetitive behavior in regulated in- 
dustries where the parties engage in it without any attempt to comply with 
the statutory requirements for exemption. The mere fact that the regulatory 
agency might authorize the behavior should not be a defense to an antitrust 
proceeding. Furthermore, it should be clearly recognized that abuse of admin- 
istrative procedure to obstruct a competitor’s activities may itself amount to a 
violation of the Sherman Act even though the agency does have “primary juris- 
diction.” It would be hard to devise a more effective scheme for destroying a 
competitor than by wearing him down in protracted and repeated administrative 
challenges of his right to do business. 


FOREIGN OOM MERCE 


I join in the dissent of Eugene Rostow on the failure to recommend efforts 
at the international level to reduce monopolistic practices in world commerce, 
and record my doubt that experience under the Webb-Pomerene Act justifies 
its comes availability at least for the exporting giants who have made the 
most of it. 


A PROPOSAL FOR LEGISLATIVE INVESTIGATION AND TO CREATE A FEDERAL FREE 
ENTERPRISE COMMISSION 


A number of specific legislative proposals have been advanced in the preceding 
pages. But it may be that the most important consequence that could flow from 
this committee’s work would be the launching of a major legislative investigation 
of the state of competitive enterprise in this country. The investigation should 
undertake to do the factfinding that the committee declared itself unable to do. 
If, upon investigation, it is found that a situation has grown up under present 
law that is inimical to the best (interests of the country, appropriate remedies 
could be proposed. 

Among the courses that might commend themselves for consideration would 
be the establishment of a Federal Free Enterprise Commission, an independent 
permanent agency to combat monopolistic tendencies in our economy. The or- 
ganization and powers of this agency might be patterned generally on those 
of the Securities and Exchange Commission under the Public Utility Holding 
Company Act. Its jurisdiction should be limited to firms having a specified 
high degree of control in the national market or in major regions of the coun- 
try. Antimonopoly functions of the Federal Trade Commission would be trans- 
ferred to this new agency, leaving the hard-pressed Federal Trade Commission 
free to handle the essentially unrelated job of policing fraudulent advertising and 
other improper business practices. The Free Enterprise Commission would 
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investigate antitrust violations and report them to the Department of Justice, 
which would retain control of litigation before the courts. The following might 
be designed as powers and responsibilities of the new agency: 

(1) Power by regulation to define and prohibit anticompetitive practices. 

(2) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 

(3) Power to compel the reorganization of excessively large enterprises into 
units conforming with the standard of paragraph (2). 

(4) Power to make exemptions under standards defined by statute. 

(5) Authority to appear before any Government agency, including congres- 
sional committees, to present testimony or argument as to the implications for 
free enterprise of the matter before the agency. 

(6) A duty to report annually on the state of free entrprise in the country and 
to propose legislation for the further protection of free enterprise. 

(7) Responsibility to report to Congress on internal trade barriers erected by 
the States, and authority to cooperate with the States in eliminating such trade 
barriers by providing economic studies, etc. 

Among the advantages which might accrue from the creation of the proposed 
Free Enterprise Commission would be: 

(1) Opportunity for continuous study and progressive development of policy 
in place of the intermittent ad hoc efforts of congressional committees and other 
specially assembled groups. 

(2) Some relief for the courts from the burden of conducting the protracted 
economic investigations which are the substance of the great antitrust cases. 

(3) Elimination of overlapping jurisdictions, duplication of investigation, and 
policy inconsistency of the Antitrust Division and the Federal Trade Commission. 

(4) More rational selection of sanctions; e. g., use of criminal proceedings 
for deliberate price-fixing agreements rather than the relatively innocuous cease- 
and-desist order, as sometimes happens at present merely because the Federal 
Trade Commission first took jurisdiction of a case. 

(5) Improved administrative policing of decrees and orders. 


DISSENTING OPINION OF EUGENE V, Rostow 


Certain parts of this copy of the dissenting opinion by Eugene V. Rostow, 
submitted to the Attorney General’s National Committee, were quoted in the 
committee’s report, and specifically attributed to Mr. Rostow. The parts thus 
included in the report are set off in brackets. The page number of the report 
where the bracketed material may be found is in parenthesis. 

In addition, there are attached to this copy of Mr. Rostow’s dissent copies of 
certain communications between the committee members and the Department 
of Justice relative to the issue on dissents. 

(P. 388:) [Concluding Statement of Partial Dissent by Eugene V. Rostow: 

[While I agree with the analysis of most of the Report, except as to points of 
detail at which I have felt it necessary to record dissent, in footnotes or brief 
comments in the body of the text, there are two major respects in which the 
Report fails in my view to meet the duties imposed upon our Committee by our 
terms of reference, 

[The President said of our Committee that it should “provide an important 
instrument to prepare the way for modernizing and strengthening our laws to 
preserve American free enterprise against monopoly and unfair competition.” 
In establishing the Committee, the Attorney General asked us “to evaluate the 
antitrust laws in their fundamental aspects,” in relation to the competitive 
process antitrust is designed to maintain. 

(Our Report is largely a review and restatement of the substantive doctrines 
of antitrust law, together with an analysis of the procedures through which 
the laws are enforced. For all the divergence of view which has naturally 
emerged with respect to specific aspects of the law—notably the Miller-Tydings 
and McGuire Acts, certain phases of the Robinson-Patman Act, and the inter- 
pretation of parts of the Clayton Act—the principal theme of the Report, on 
which we are unanimous, is that Conzress and the Courts have developed a rea- 
sonably unified and consistent corpus of antitrust law, directed at protecting 
the economy against substantial and significant limitations on competitive con- 
ditions. The several antitrust statutes, as we present them here, differ princi- 
pally in the amount of restraint they proscribe. Section 2 of the Sherman Act 
requires “dominance” in a market by a single firm, or a group acting in concert; 
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Section 1 of the Sherman Act deals with contracts, combinations.or conspiracies 
accomplishing substantial restraints, which may result in positions of advantage 
less than those of market “dominance ;”* and the Clayton Act applies to certain 
arrangements which probably will result in a substantial lessening of completi- 
tion in a defined market.’ Orienting the law around this central axis—the con- 
cept of limitations on competition in defined markets—we conclude that by and 
large our antitrust law is adequate to its task. 

LWhile I welcome and agree with the general tenor of this analysis, I deplore 
the failure of the Committee to have carried it forward in certain respects, in 
order to provide clear-cut answers as to ways in which the antitrust law needs 
modernizing and strengthening, in order to deal appropriately with several press- 
ing problems of monopoly and restraint of trade now largely beyond the reach of 
the law, or largely neglected in its enforcement.J 


1. An International Agreement to protect the American Economy Against 
Egploitation by International Cartels 


(Pp. 99 to 105:) [The Committee, by a narrowly divided vote, refused to com- 
ment on the possibility of action by means of international agreement to protect 
the American economy against exploitation by foreign cartels. Our deliberate 
silence on this question constitutes the most serious single defect in our Report, 
For a strong lead now, I am convinced, could overcome the carefully concerted— 
and thus far effective—plan to smother even the thought of international action 
against international cartels. 

[The reason why our silence at this time is so eloquent is clear in the history 
of the international cartel problem. 

[The international problem is one of the most thoroughly studied issues in 
public life. Years of effort by committees, governments, foundations, and in- 
dividual scholars have fully documented the significant role of cartels in the 
world economy. The importance of foreign cartels to our own economy has 
long been generally understood. The problem was perhaps most vividly drama- 
tized in public thought by the Senate investigations, before World War II, of 
the business connections between American and German firms, and by our earlier 
experiences as purchasers of quinine, rubber, diamonds, and certain other prod- 
ucts produced and sold under cartel conditions. 

[Foreign monopolies, cartels, and restrictive arrangements of comparable 
effect are costly burdens upon the American economy. They affect certain prices 
within the United States, either directly or by influencing imports into this 
country ; and they influence, and often control, American export and investment 
opportunities in other countries. Some plans even limit the capacity of Ameri- 
ean firms or subsidiaries of foreign firms doing business in the United States 
to use certain manufacturing processes in this country. While no estimates 
are available as to the proportion of world trade affected by cartels, there can 
be no doubt that they constitute a quantitatively significant influence on both 
actual and potential movements of goods, services, and capital in the economy 
of the free world. In the last 30 years, governmental reports alone have re- 
viewed cartel plans with respect to more than 120 commodities or services of 
significance in world trade, including aluminum, diamonds, wood pulp, nickel, 
copper, rubber, various chemical and electrical products, dyes, cocoa, shipping, 
magnesium, and machinery of many types. In addition to purely private 
monopolies and cartels, the laws of other countries have in many instances 
given direct and indirect support to arrangements of like effect, both through 
the complete or partial nationalization of industries, and through legal or 
administrative approval of arrangements which would, in this country, fall 
squarely within the condemnation of the Sherman Act. 

he difference between American and foreign law with respect to monopolies 
and restraints of trade is great, and constitutes the essence of the cartel. problem 
as an issue of international law, and of the conflict of laws. Building on common 
law ideas, our Sherman Act and its development, as sketched out in this report, 
has been a pioneering achievement. Other countries are now moving in various 
ways to follow our lead, as they have gradually realized the contribution the 
antitrust laws have made both to American productivity, and to our flexible 


+ As well as with practices which may be condemned as anticompetitive in character, 
whatever their demonstrated market effect. 

2In addition, the Robinson-Patman Act has a further, ate standard directed against 
acts within its scope which may “injure, destroy, or presen Be oe ee with any person” 
who grants or knowingly receives the benefit of a prohibited ination in price, or with 
eustomers of either em. 
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social system, with its wide sharing of power and of opportunity. Statutory 
changes in the regulation of monopolies and restrictive business practices: have 
been made in several European countries since the war, and others are now 
pending before their parliaments, 

CWe cannot, however, depend on the gradual evolution of foreign law to protect 
the American economy against international cartels. Most foreign laws on the 
subject are local in scope, and are all far weaker than the Sherman Act, In 
any. event, it would be remarkable if other governments proceeded against the 
cartels of greatest interest to us. All governments (including our own) look 
askance at foreign monopolists who charge their citizens high prices, but almost 
invariably tend to support restrictive arrangements which premit their own 
citizens to raise the prices at which they sell to foreigners. Even the Sherman 
Act, enforced in accordance with the principle of United States v. Aluminum. Co, 
of America (148 F. 2d 416 (2d Cir., 1945)), which is strongly and properly 
approved in Chapter 2 of our Report, cannot reach most of the foreign restraints 
of trade affecting the American economy, Occasionally our Courts ean take 
effective jurisdiction over the program of a foreign cartel, and they can often 
weaken such cartels by forbidding American nationals and corporations to par- 
ticipate in them. But at best the Sherman Act can do a limited part of the job, 
and its enforcement with regard to nonresidents, foreign corporations, or even 
foreign subsidiaries of American corporations is bound to creat serious problems 
of international law and significant political friction. Such friction must 
vontinue to arise so long as foreign law wtih respect to restraints of trade and 
monopoly differs so markedly from our own. 

[Given this state of the facts, it has long been obvious that the United States 
could choose among three courses of action: (1) to accept the inevitability 
of foreign cartels, and to allow American companies operating abroad to partici- 
pate in them; this course would require amendment of the antitrust laws, which 
I am glad to say no member of the Committee has directly proposed; (2) to 
continue our present course of partial, inadequate, and generally unsatisfactory 
enforcement of our law against those offenders whom we happen to catch—a 
course which is worth continuing, in the absence of a more comprehensive 
approach, but which at best can reach a small fraction of the important situa- 
tions, and inevitably produces undesirable and unnecessary intergovernmental 
friction; or (3) to move, with other governments, by means of procedures of 
international cooperation, towards an agreed solution of the problems which 
restrictive arrangements pose for the American economy. 

[The government of the United States labored long and hard, in the years 
before 1953, to achieve an international agreement which could establish a 
system of international cooperation for curbing world cartels, while vigorously 
enforcing the Sherman Act against such bodies within the constitutional limits 
of our jurisdiction, The government sought in many conferences to work out 
with other interested governments an agreed basis for cooperative action in 
this sphere. The International ‘Trade Organization Charter of Havana, of 1946, 
contained an important chapter on Restrictive Business Practices, which had 
wide support in American public opinion. With the failure of the Havana 
Charter, for other reasons, the government made earnest attempts through 
several international bodies to revive the idea of a treaty against cartels. 
Finally, by Resolution of the Economic and Social Council of the United Nations; 
an international committee was appointed to study the problem and to make 
recommendations for action. That committee, after full Reports, has proposed 
Draft Articles of Agreement through which machinery of international coopera- 
tion could be established for dealing directly with restrictive business practices. 
These Draft Articles are largely based on the corresponding substantive provisions 
of the Havana Charter. By resolution of the Economic and Social Council, they 
are now before all member governments of the United Nations for study and 
comment. 

{The present Administration has not so far publicly stated its response to 
the United Nations Draft, or its general position on seeking to deal with the 
cartel problem by measures of international cooperation. Those who oppose 
international action against cartels have petitioned us, as is their right, with 
documents putting forward numerous arguments, not all consistent with each 
other, to the effect that we should ignore the problem, as the Randall Com- 
mission did, or oppose the United Nations Draft. No one of our petitions had 
the temerity, or the candor, to defend cartels as such. We were told that while 
cartels were no doubt a costly burden to the American people, this was a thorny 
problem requiring further study—the traditional gambit of an opposition with- 
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‘out a Case, hardly convincing with respect to a subject, like international cartels, 
which has been faithfully examined in a vast mound of books, reports, govern- 
ment @ocuments, and learned articles. We were also advised that the United 
Nations Draft Articles of Agreement would establish a supranational kangaroo 
court, through which foreign judges could condemn Americans; and equally 
‘earnestly, that the weakness of the Draft Articles was their reliance on inter- 
pational agreement and their failure to provide truly judicial procedures based 
oh supranational authority. Other arguments were put before us, but none, 
in my view, really faced the substantive issues. 

[The issue before the Committee for vote was whether we should recom- 
mend that the government support, negotiate and sign, and the Congress by 

appropriate precedures ratify, an international treaty or convention against 
restraints of trade and monopolies of international concern, in view of the 
fact that the enforcement of the Sherman Act can at best deal with few of the 
restraints which foreign cartels impose upon the American economy. Thus 
‘the United Nations Draft Articles, as such, were never submitted for a vote 
to our Committee nor were they considered in detail by it. 

(in view of the course of our debate, however, and the considerations which 
therefore may have affected the Committee’s vote, I deem it necessary to com- 
ment on Several of the misconceptions about the Draft Articles which entered 
into the discussion. 

{The proposal before the United Nations and its members for action (United 
Nations, Economic and Social Council, Report on Restrictive Business Prac- 
tices, Official Records, 16th Sess., Supp. No. 11, 1958) would establish a standard 
to which signatory governments would be obliged to conform. Enforcement, 
however, is left to each government, according to its own system of law. Since 
the standard of the Draft Articles is far less severe than the Sherman Act, repre- 
senting an agreed compromise between American and European views on these 
matters, the Draft Articles could require no change in our law nor could they 
alter in any way the jurisdiction of our courts. 

{(a) The Agreement would require signatory government to take appro- 
priate measures in accordance with their own domestic law and to cooperate 
with other nations and with the Organization to be established under the 
Agreement, “to prevent, on the part of private or public commercial enter- 
prise, business practices affecting international trade which restrain competi- 
tion, limit access to markets, or foster monopolistic control, whenever such 
practices have harmful effects on the expansion of production or trade,” in 
the light of the general objectives of the Agreement (Art. I (1)). The Agree- 
ment lists as illustrative restrictive business practices: price fixing, exclusion 
from markets or dividing markets, discrimination, Hmitations of production, 
the suppression of technology, and the abuse of patents (Art. I (2)). With 
respect to the definition of the “harmful effects” which must be found before 
any restrictive practices are condemned under the Agreement—a long step 
away from Sherman Act standards—the Draft specifies, without limitation, 
that complaints shall be subject to investigation as to their alleged harmful 
effects on the expansion of production or trade when the firm or group alleged 
to be violating the policy of the Agreement, individually or collectively, “pos- 
sess effective control of trade among a number of countries in one or more 
products” (Art. I (2) (c)). 

{(b) ‘The essential fact about the Agreement, and the organs of consultation, 
investigation, and recommendation which it proposes, is that it is to be an instru- 
ment of international cooperation, not an international governmental authority 

sovereign power. The Organization contemplated by the Agreement 
could merely recommend action to member states action which the member state 
would then have to consider under its own law. While the Agreement provides 
that every enterprise affected by an investigation under a complaint shall have 
reasonable opportunity to be heard, it does not provide an international “court” 
with the power of subpoena. 

L(e) The Organization proposed by the Agreement would consist of a Repre- 
sentative Body, meeting occasionally, on which all signatory governments would 
be represented; a smaller Executive Board of that Body, on which the countries 
with the largest shares in international trade would be represented; and an 
Executive Secretariat. The Secretariat would in turn be divided into two 
parts—an administrative and investigatory part, which would prepare the pre 
liminary preview of complaints to determine whether they come within the 
purview of the Agreement and to report to the Representative Body whether 
they were prima facie worthy of further consideration; and an independent 
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Advisory Staff of experts selected for “their competence, integrity, open-minded- 
ness, and impartiality as individuals” (Art. 13 (3) (c)). This Advisory Staff 
would have the duty of collecting information, conducting hearings, analyzing 
information, and preparing reports to the Representative Body on complaints 
approved by that Body for such investigation, and to conduct studies on the 
general economic and legal aspects of the subject matter of the Agreement. 
[E(d) The enforcement procedures proposed by the Agreement are of two 
kinds—informal international consultation, and the investigation of complaints. 
Where consultation fails, and a complaint is duly presented to the Organization 
by a member government, the investigatory procedure is one of elaborate safe- 
guards to make sure that only serious and substantial complaints are carried 
forward for full investigation. The ultimate recommendations for action made 
by the Organization are to be taken fully into account by each member, which is 
to take in the particular case “the action it considers appropriate, having regard 
to its obligations under the Agreement, and in accordance with its own consti- 
tution or system of law and economic organization” (Art. 5 (4) ). [Italics added]. 
[E(e) The basic obligation of signatory states is to take all possible measures, 
by legislation or. otherwise, to ensure within its own jurisdiction that neither 
private nor public commercial enterprises engage in restrictive business practices 
affecting international trade, and having harmful effects on the expansion of 
web Cd), trade, and to assist the Organization in preventing these practices 
({(f) It has been urged that the Agreement would impose unequal burdens 
on the United States and other possible signatories. Such inequality of law 
exists now, in that our antitrust laws are far more developed in concept, and 
far more vigorously enforced, than the comparable law of any other country. 
-One of the main purposes of the proposed Agreement, through the provision of 
Article 5 (1), quoted above, is to reduce that inequality by the gradual influence 
-of experiment and experience. The only sound way to attack such “discrimina- 
tion” as the present state of world law now imposes en American companies 
operating abroad is the approach of the proposed Agreement, which would re- 
‘quire other countries to bring their law at least to the standard of the Agree- 
ment—a level which our law has long since surpassed. 
{(g) Concern has also been expressed lest such an Agreement would alter 
our domestic law. The key terms of the Agreement, quoted above, make it clear 
ithat such a concern is not justified, There is no way in which the Agreement, 
if accepted, could alter existing law. Such fears could, of course, be explicitly 
dealt also with in the legislative process of acceptance. 
underlying fact is that while monopolies, cartels, and restrictive business 
‘practices affecting world trade are a matter of international concern, the present 
state of the law, and the differing economic policies and philosophies on the sub- 
jeet which prevail in capitalist countries, make international cooperation, rather 
a Loe «acai adjudication, the soundest available procedure for tackling 
1e problem. 
[A majority of the Committee attending the meeting in Washington decided to 
say nothing on the matter. May I respectfully point out that in the present state 
of foreign law on the issue, and the present state of international negotiations 
tor an Agreement, a policy of inaction on the part of our government will be in 
effect a policy of positive action in killing off much that has been slowly and 
laboriously gained by many years of effort? 
[Viewing the problem in this context, I believe our Committee has been remiss 
in failing to comment on one of the most important inherent limitations of the 
antitrust laws as a mean for assuring and protecting a free competitive economy 
in the United States] 


2. Failure of the report to comment on the adequacy of enforcement programs 
(P. 385:) [Except by implication, our Report does not answer the key question 
the Attorney General put to us: the adequacy of the antitrust laws in relation 
to the competitive process the law is intended to maintain. The tenor of the 
Report is that with relatively minor, though important, changes—such as the 
repeal of the Miller-Tydings and McGuire Acts—existing antitrust laws provide 
a suitable basis for a program of preventing and undoing signtficant restrictions 
on competition. So they do, in the main. But the antitrust laws do not enforce 
the ves ; rnmental vigilance is necessary to enforce the law by positive 
netion, and fous to maintain an atmosphere in which businessmen and their 
la can and will undertake the often strenuous task of self-enforcement. 
we have not commented even on the conspicuous failure of the Depart- 
‘ment of Justice and the Federal Trade Commission to undertake seriously the 
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enforcement of Section 7 of the Clayton Act. In the midst of a merger movement 
raising obvious antitrust questions in almost every day’s newspaper, it is, in my 
view, a defect of the Report that we have not urged prompt action in an appro- 
priate case to obtain an authoritative clarification of Section 7. 

(P. 386:) [I should go further and recommend that the Department of Justice 
and the Federal Trade Commission establish regular procedures for drawing on 
the resources of economic analysis and knowledge in selecting cases of the great- 
est possible public importance for prosecution. The enforcement capacity of both 
agencies is necessarily limited. Far too large a share of their meager resources 
is devoted to situations called to their attention by the accident of complaint. 
Such problems must, of course, be dealt with. But the potential contribution of 
the antitrust laws to our economic and social development cannot be realized 
without well-planned enforcement programs. Such programs should rest on a 
careful study of the monopoly problem in the economy, so that a scale of priori- 
ties could be established, and the enforcement energies of the government could 
be devoted to the antitrust problems which really matter.] As the Work Group 
on Economic and Legal Concepts unanimously concluded: (p. 886:) [Monopoly 
and impairment of competition are serious problems in the American economy, 
and justify serious and sustained attack. ... The profits of monopoly being 
tempting, there will always be a need for vigilance on the part of the government 
to deal with special cases, local, regional, and national in their scope. Beyond 
these day-to-day issues, however, there is need to keep antitrust pressure at 
work in guiding the general evolution of the economy in a more competitive di- 
rection. The vigorous and well planned enforcement of the antitrust laws is 
of vital importance to the political, social and economic well-being of the people 
of the United States."] 

Yet, recommendations to this effect proposed by the Legal and Economic Con- 
rn Work Group were removed from the Report, without even the formality 
of a vote. 

(P. 386:) [Finally, I believe we may be misunderstood with regard to one of 
the most important problems of monopoly in the economy: that of industries 
eonsisting of, or dominated by a few large sellers or buyers. 

[When the Sherman Act was passed, many industries were dominated by 
single large firms, which amounted to monopolies in themselves. That situa- 
tion has largely passed, due in considerable part to the influence of the anti- 
trust laws. But today industries dominated by a few large firms often present 
serious problems of public policy, when the economic policies of the dominant 
firms are coordinated in a noncompetitive way. Such industries may impose 
more costly wastes on society than single-firm monopolies. The Report approves 
the doctrines of substantive law which permit the government, as in United 
States v. Paramount Pictures, Inc., 334 U. 8. 131 (1948), and American Tobacco 
Co. v. United States, 328 U. S. 781 (1946), to reach situations of oligopoly which 
offend the law. Yet what we say about remedies is likely to be misconstrued. 

{For this reason, I deplore the absence in the Report of the following] unani- 
aan (p. 387:) [recommendation] of the Work Group on Legal and Economic 

ncepts : 

[We also believe that the antitrust laws should be enforced not only to pre- 
vent recourse to restrictive practices and arrangements which limit price com- 
petition, or without justification restrict competitive opportunities, but, where 
appropriate, to accomplish structural changes in these industries which approach 
monopoly in their organization and market behavior and satisfy the other 
standards of Section 2 of the Sherman Act. In many situations, both under 
Section 1 and Section 2 of the Sherman Act, criminal remedies and even 
injunctive remedies canot restore competitive conditions “in harmony with 
the law”. In. some instances a permanent condition in violation of law may 
have come about as a result of mergers or stock purchases; in others departures 
from the standards of the Jaw may readily be accomplished, in view of the 
small number of sellers or buyers in the market. Their prevailing high degree 
of monopoly power may depend upon structural factors, such as the economic 
effect of vertical integration. Where requisite proof of combination exists in 
such markets, the precedent of the Paramount case, firmly based on the con- 
ception of the 1911 decree in United States v. American Tobacco Co,, 221 U. 8. 
106, points the way to the kind of relief which can restore effective competition 
withont denying to society the full advantages of on haa production, or 
penalizing legitimate business and investment interests. 

(P. 398) : [My comments on these two major issues appear, by decision of the 
cochairmen, at pp. 98 and 383. In addition, throughout the chapters of the Report, 
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I have noted points of my disagreement with the analysis or conclusions of the 
Majority. Finally, I believe an explanation is in order for the form of this 
pr several of my other dissenting or concurring comments in the course of 
s Report, 

CI believe it is a commendable accomplishment, in this field of law, to have 
achieved so comprehensive a Report with so little dissent, and I believe that the 
eochairmen, their staff, and my colleagues on this Committee deserve great 
eredit for the spirit, the earnestness, and the professional skill with which their 
task has been accomplished. I can see no useful purpose, however, in minimiz- 
ing the gennine disagreements which naturally did emerge in the process of 
preparing this document. And I regret that I have been unable to agree with 
the cochairmen and most of the Committee members on the undesirability of 
signed statements of concurring and dissenting opinions. As is apparent in 
this Report, the Committee has preferred not only minimizing disagreement, 
but confining expressions of disagreement to the anonymous form of statements 
that “some members dissent.” Without in any sense criticising those who may 
disagree, I have felt that in a professional Report of this character, members, 
and especially academic members, should take individual responsibility, identified 
by name, for their views, at least on major issues. While there are naturally 
many passages in this Report which any one of us would have stated differently, 
and many unnoted minor points on which I do not agree, or do not fully agree, 
I have felt obliged to indicate at least the most important substantive matters 
on ‘which I cannot join in the majority statement. I have also joined, on less 
important points, in several of the anonymous statements of dissent.] 





ATTORNEY GENERAL’S NATIONAL COMMITTEE 
to Stupy THE ANTITRUST LAWS, 
DEPARTMENT OF JUSTICE, 


Washington 25, D. C., March 23, 1955. 
Prof. Evucenre ¥. Rostow, 


Yale University Law School, 
New Haven, Conn. 


Dear Gene: I have your wire asking that I confirm that your “various dis- 
gents and concurring statements will be printed in the Report exactly as sub- 
mitted.” In reply I write the substance of our telephone conversation of Monday 
evening. 

At the outset, we agreed that each member has the right to dissent, to identify 
himself by name as a dissenter, and to state his thoughts in the tenor he chooses. 
Consistent with these principles, at all times the chairmen have taken the posi- 
tion that while they cannot change the meaning of nor omit any position taken 
by a member, they do have the right to edit the report. Our differences stem 
from your apparent feeling that right to dissent involves also the unrestricted 
privilege of each member to dictate, regardless of the report’s organization, 
where his dissent is to appear. In addition, you feel that each member has the 
right to refer specifically to the various intermediary drafts of sections of this 
report—referred to as work group drafts. 

The co-chaimen’s position, in contrast, is that theirs is the responsibility 
for report organization. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. As you know, this way we have 
treated, with your concurrence, the bulk of your clarifying, concurring and dis 
senting views, This we plan to do, in addition, with your mimeographed 
submission. 

We propose to print as your separate overall comment the first four para- 
graphs of your mimeographed dissent. We feel the balance of your submission 
refers precisely, first, to the discussion of the ad hoc committee in the foreign 
commerce section; and second, it treats generally problems dealt with in the 
administration and enforcement chapter. Accordingly, it will be separated 
and printed in each of those sections. Incidentally, this is the precise treatment 
accorded each other dissent by any other member. 

The sole alteration that we propose to make is the deletion of any reference 
to work group reports. Your exact language will be used without any reference 
to its source in work group reports. 

This deletion is required by our long-standing committee policy re the con- 
fidentiality of the work group process. From the beginning, the cochairmen 
have consistently refused to make public the names of work group members, 
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the substance of work group reports, as well as various alterations made in 
them by the full committee. Banking on this confidentiality, members partici- 


adopt the position you urge, would not only be unfatr to all work group partici- 
pants, but would also compel our release for publication of all intermediate 
drafts and alterations leading to the final report. Neither result can we accept. 
I hope you will understand the position of the cochairmen. We have given 
long and thoughtful consideration to the problems you raised. Our only desire 
is to be certain our decisions insure fair and equitable treatment to all members. 


Sineerely yours, 
Sraviey N. Barnes, Cochairman, 


To: The members of the Attorney General's National Committee To Study the 
Antitrust Laws 
From: BE. ¥V. Rostow 


In order to complete the record with respect to the issue of what constitutes 
a “dissent from our report, | am enclosing some material which supplements. 
the letters recently circulated by the cochairman. 


(Tetegram] 
Hon. HERBERT BROWNELL 
ATTORNEY GENERAL OF THE UNitTep STATES, 
Department of Justice, Washington, D. C.: 


I must vehemently protest recent attempts of Judge Barnes and Professor Op- 
penheim to interfere with the right of members of the Attorney General's antitrust 
committee to express dissent in their own language and form, I regard this 
policy as not only unprecedented in the procedure of public bodies, and un- 
wise in itself, but a breach of faith so far as the committee is concerved. Much 
has been accomplished by the committee, both negatively and positively. That 
accomplishment will not be lost if criticisms of the report for failing to go further 
are suppressed, weakened, diluted, or denied their full impact. On the con- 
trary, such a policy risks the loss of what has been gained through petty 
and futile bickering. 

Hucene V. Rostow. 


Marcn 25, 1955. 
Juper STANtry N. BARNES, 
Prof. 8. C. OppenHErM, 
Cochairmen, Attorney General's National Committee To Study the Antitrust 
Laws, Department of Justice, Washington, D. C. 


My Dear Cochairmen: In response to Judge Barnes’ letter to me of March 
23, may I add to the telegram I sent the Attorney General the following observa- 
tion: 

1. Your letter to me of December 30, 1958, contained the following paragraph, 
coming after a general exposition of your views on the desirability of anonymity 
in the report: 

“However, we assure you that if a member, like yourself, feels that commit- 
tee membership carries with it the right to identify his individual views by 
signing his name to a statement thereof, we do not ask you to waive such a 
right. We accordingly recognize that should you feel that principle and con- 
science require you to identify your views, you have the right to do so, as 
would any other member of the committee who feels the same way.” 

2. In the light of all. the precedents I have ever known about the conduct 
and rules of procedure of public bodies of this type, I have always assumed 
that your letter of December 30, 1953, meant that members could dissent, if 
they wished, in their own names, and in statements for which they, and they 
alone, took full and final responsibility. 

3. To me, the right to dissent means the right to dissent—not with the permis- 
sion of the majority, or in a mode and form prescribed by the majority, but 
an absolute right to state individual views in one’s own language, whatever 
the consequences. I can never concede that anyone, and certainly not the very 
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party with whom I am differing, has the power to determine the style, content, 
er form of my dissent. Your rule would give one lawyer the power to censor 
his opponent’s brief. The right to dissent implies—indeed presumptively sug- 
gests—the right to be wrong. It clearly includes the constitutional and natural 
law right to make a damned fool of oneself. Yuu may be altogether correct 
in suggesting that it would be more sensible to break by general dissents, and 
put them in various parts of the text. The point, and, so far as I am con- 
cerned, the only point at issue is that it is for the dissenter, not the cochair- 
men to decide what goes into dissenting opinions, and where, and in what 


I wrote a carefully limited concluding statement of partial dissent, seeking 
to point out that in two respects we had in my opinion failed to carry out the 
mandate given us by the President and the Attorney General. I thought, and 
think, that the right place for such a comment was at the end of the report, 
where the reader could judge the validity of my criticism of the scope of the 
report as a whole. One of my principal purposes in so organizing my conclud- 
ing statement of partial dissent was to subordinate my more detailed criticisms 
of particular passages of the report, so as not to weaken the impact of the 
report itself. 

In any event, right or wrong, I insist that only the dissenter ean decide 
what to say in his own dissent. The procedure you have adopted, over my 
protest and that of Professor Schwartz, seems to me arbitrary and wrong in 
principle, and I repeat my protest. 

(4) I also quoted several passages of the carefully considered report of the 
Work Group on Legal and Economic Concepts. I understand that the reference 
to the source of these quotations has been deleted from the final report. Since 
the cochairmen decided not to circulate my detailed comments on particular 
passages of the report, this step has the effect of making me seem the sole, 
and perhaps eccentric, dissenter on certain points, rather than a representative 
of a substantial minorfty—or perhaps majority view. I remain unpersuaded 
that the work group reports, as interim documents of the committee, can be 
considered in any sense as secret papers. 

Since you have circulated your letter to me of March 23 to the committee, 
I am following the same procedure, and enclosing also copies of my telegram 
of that date to the Attorney General, together with his reply of March 25. 

With great regret that this issue has arisen to confuse our harmonious experi- 
ence in a complicated exercise in cooperation, I remain 

Sincerely and cordially yours, 


E. V. Rostow. 
[Telegram] 


Marcu 26, 1955. 
Prof. Everne V. Rostow, 


Yale University Law School, 
New Haven, Conn.: 
Reurtel A. G.’s committee study of antitrust laws. Committee procedures are 
a matter for committee members and the cochairmen. However, let me assure 
you that I have the fullest confidence that Judge Barnes and Professor Oppen- 
heim have made all efforts to assure you full and fair chance for expression and 
dissent—this means in your own words and under your own name. 


HERBERT BROWNELL, Jr., 
Attorney General, Washington, D. 0. 


Aprrenpix D 





TABULAR SHOWING OF How THE ROBINSON-PATMAN Act HAs BEEN INTERPRETED 
Away (Wir ParticuLAR REFERENCE TO INTERPRETATIONS OF SUBSECTION 2 (B) ) 


Topic: Sources of interpretation of subsection 2 (b) of the Robinson-Patman Act 


(a) Majority opinions of the Supreme Court of the United States in the 
following: 

Corn Products Refining Co., et al. v. Federal Trade Commission (324 U. 8. 726), 
Pederal Trade Commission v. A. EB. Staley Manufacturing Co., et al. (324 U. 8. 
746), Federal Trade Commission v. Cement Institute, et al. (333 U. 8S. 683), 
Standard Oil Company v. Federal Trade Commission (340 U. 8. 231). 
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» (b) Report of the Attorney General’s National Committee To Study the Anti- 
trust Laws, dated March 31, 1955, hereafter referred to as the Attorney General’s 


report. 

‘The Attorney General’s report stated with reference to subsections 2 (a) and 
2 (b) of the Robinson-Patman Act: 

“Since the statute may be presently interpreted as we propose, we do not 
éonsider legislative amendment necessary now” (p. 184). 

(c) Senate bill 1877 introduced by Senator Capehart on March 18, 1953 (83d 
€ong., ist sess.), hereafter referred to as “S. 1377.” 

S. 1877 would have added a new subsection (g) and a new subsection (h) to 
the Robinson-Patman Act reading as follows: 
“ “(g) In any proceeding involving an alleged violation of this section, it shall 
be a complete defense to a charge of discrimination in price, or in services or 
facilities furnished, if the seller shows that his lower price, or his furnishing 
of greater services or facilities, was made, regularly or otherwise, in good faith 
to meet what the seller reasonably believed to be an equally low price of, or 
services or facilities of comparable value furnished or offered by, a competitor 
and in so competing the seller may maintain below the price of a competitor a 
differential in price which such seller customarily maintains: Provided, That a 
seller shall not be deemed to have acted in good faith if he knew or should have 
known that the competitor’s offer was unlawful.” 
*“*(h) It shall not be a violatilon of this Act for a seller acting independently, 
to sell at delivered prices, or to absorb freight regularly or otherwise to meet 
in good faith what the seller reasonably believed to be an equally low price of 
a competitor and in so doing the seller may maintain below the price of a com- 
petitor a differential in price which such seller customarily maintains. Any 
price ‘or pricing practice permitted by this or the preceding subsection shall not 
be prohibited under section 5 of the Federal Trade Commission Act (38 Stat. 
719, as amended, 15 U. S. C. 45): Provided, That nothing in either subsection 
shall make lawful any contract, combination, or conspiracy in restraint of trade 
or any act to monopolize, or conspiracy or attempt to monopolize, trade or com- 
merce among the several States.” 
' (d) Federal Trade Commission letter of June 16, 1953, signed by Edward F., 
Howrey, “By direction of the Commission,” to the chairman of the Senate Com- 
mittee on the Judiciary, and appended statement concurred in by a majority of 
the Commission, commenting upon 8. 1377 and stating interpretation of existing 
law, hereafter referred to as FTC letter of June 1953. 

FTC letter of June 1953 stated in part: 

“The Capehart bill would restate the language of the Robinson-Patman Act 
to provide for what a majority of the Supreme Court has held is the existing 


law, and it would apply the same standard for competitive pricing to the Federal 
Trade Commission Act.” 


TOPIC 1. DEFINITIONS OF “PRICE” 
ja. Key decisions 

In Staley the Court said: 

“As we hold in the Corn Products Refining Co. case with respect to a like 
system, price discriminations are necessarily involved where the price basing 
point is distant from the point of production. This is because, as in respondents’ 
ease, the delivered prices upon shipments from Decatur usually include an 
item of unearned or phantom freight or require the absorption of freight with 
the consequent variations in the seller's net factory prices.” 

In Cement the Court said: 

“The Commission held that the varying mill nets received by respondents on 
sales between customers in different localities constituted a ‘discrimination in 
price between different purchasers’ within the prohibition of section 2 (a), 
and that the effect of this discrimination was the substantial lessening of com- 
petition between respondents.” 

a * ~ + al - + 


“The respondents contend that the differences in their net returns from sales 
in different localities * * * are not price discriminations within the meaning 
of section 2 (a) * * * Practically all the arguments presented by respondents 
in support of their contentions were considered by this Court and rejected in 
1945 in Corn Products Co. v. Federal Trade Comm’n (324 U. S. 726), and in the 
related case of Federal Trade Comm’n vy. Staley Co. (824 U. S. 746) * * * the 
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questions there raised were given thorough consideration. Consequently, we 
see no reason for again reviewing the questions that were there decided.” 


1b. Attorney General's report 


“Furthermore, of obvious significance in testing the validity of a competitive 
quotation of a ‘delivered’ price is the relevant definition of price under the sec- 
tion 2 (b) defense. We think section 2 (b) refers to the actual laid down cost— 
inclusive of freight—paid by.each buyer. In this way, a seller could legitimately 
quote a ‘delivered’ price to distant buyers in the same dollar amount as the 
f. o. b. mill figure quoted by the local rival. * * * In short, ‘meeting competition’ 
realistically means that it will not in fact cost the prospective buyer more to 
get the goods from one seller than from his competitor” (p. 183). 


Ic. 8. 1877 
(Silent. ) 


id. FTC letter of June, 1953 


“It is made clear by the Capehart bill that sales at delivered prices are not 
unlawful. This merely means that price discrimination is not measured by the 
seller’s ‘mill net return’ and it is in accord with the recent decisions of the 
Commission in the National Lead and Chain Institute cases. This represents no 
change in existing law.” 


TOPIC 2, MEETING THE “LOWER” PRICE OF A COMPETITOR 


2a, Key decisions 


In Standard Oil (Indiana), the Court ruled that the good-faith defense per- 
mits only the meeting of an equally low price and repeated the phrase “equally 
low price” nine times. This opinion further said of subsection 2 (b) that: 

“It also excludes reductions which undercut the ‘lower price’ of a competitor” 
(Standard Oil Company v. Federal Trade Commission, 340 U. S. 242). 


2b. Attorney General's report 


“Although the ‘meeting competition’ defense authorizes a seller only to meet 
but not beat competitors’ prices, we recommend a reasonable adaptation of this 
limitation to the actualities of business. * * * Potent factors other than naked 
price determine a customer's choice among competing offers—especially with 
consumer goods reflecting a broad range of quality, design, or brand. While 
basic homogeneous commodities such as crude oil, steel, and cement normally 
present slight problems of consumer differentiation, electrical appliances or 
chemicals, for example, involve a broad range of significant competitive factors 
other than price. * * * We therefore urge a flexible rule which regards the 
nominal price of the rival produce as only a presumptive boundary of a seller’s 
permissible price reduction under the ‘meeting competition’ proviso, adjustable 
up or down upon satisfactory proof by the person questioning its reliability. 
* * * In each case, the heart of the matter is whether actual competition, not 
merely a nominal price quotation, is equalized” (pp. 182-184). 


2c. 8. 1377 


Provided in a new subsection (g) that discriminations which may be defended 
include discriminations made by a seller to: “maintain below the price of a com- 
petitor a differential in price which such seller customarily maintains. * * *” 


2d. FTO's letter of June 1953 


“The seller would be permitted, under the Capehart bill, to maintain a differ- 
ential below that of a competitor which he normally maintains. Obviously when 
one seller has a product inferior to, or less widely accepted by the public than 
that of his competitor (and his product customarily and historically sells as a 
discount below that of his competitor), in meeting a lower price of the com- 
petitor he would be permitted to maintain that normal differential between the 
respective products. The Commission is of the view that a seller cannot go all 
the way down to meet the lower price a competitor charges for a product of in- 
ferior public acceptance. It believes that at identical prices for the two products 
there would be no competition between them, and that the seller in appropriate 
circumstances can go down only to the point where the historical and customary 
differential would be maintained. By the same reasoning, the seller marketing 
under an unknown brand name, whose product normally sells below the highly 
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advertised product of a competitor, must be permitted to maintain his lower 
differential for the same reason that the highly advertised product must maintain 
its higher differential.” 


TOPIC 8. MEETING THE LAWFUL LOWER PRICE OF A COMPETITOR 


8a. Key decisions 

In the Standard (Indiana) opinion the Court reviewed the legislative history 
of the change made in the “good faith” proviso by subsection 2 (b) of the Robin- 
son-Patman Act and concluded : 

“None of these changes, however, cut into the actual core of the defense. That 
still consists of the provision that wherever a lateful lower price of a competitor 
threatens to deprive a seller of a customer, the seller, to retain that eustemer, 
may in good faith meet that lower price” (Standard Oil Company v. Federal 
Trade Commission, 340 U.S. 242). 

In this opinion the Court repeated the qualification, “lawful price’ seven times, 
For example, speaking of its earlier decision in the Staley case the Court said: 

“The discussion proceeds upon the assumption, applicable here, that if a com- 
petitor’s ‘lower price’ is a lawful individual price offered to any of the seller’s 
customers, then the seller is protected, under Section 2 (b) * * *” (Standard 
Oil Company v. Federal Trade Commission, op. cit. 244). 

And as another example, speaking of the meaning of the section 2 (b) defense 
the Court said: 

“We may, therefore, conclude that Congress meant to permit the natural con- 
sequences to follow the seller’s action in meeting in good faith a lawful and 
equally low price of its competitor” (supra 250). 


3b. Attorney General’s report 


“The Supreme Court’s Standard Oil opinion in several places adverted to 
competitors’ ‘lawful’ prices that the seller might meet in good faith, * * * 
the Court’s reference to ‘lawful’ prices must be placed in the context of its 
Automatic Canteen and Staley rulings as to a businessman's reasonable knowl- 
edge of his rivals’ pricing data in a competitive economy (p. 181}. 

a ” * 7 ew oe 


“Consequently, in accord with the Supreme Court’s rationale in the Automatic 
Canteen and Staley cases, a seller should be deemed to have met a lawful price 
unless he knew or had reason to believe otherwise” (p. 182). 


3e. 8, 1377 


S. 1377 did not limit its new 2 (g) defense to the meeting ef an “equally low 
lawful price” but provided that it is permissible for the seller to: “in good faith 
to meet what the seller reasonably believed to be an equally low price of * * * a 
competitor * * *” and the limitation as to a “lawful” price was set out in a 
proviso, so that the burden of proving the seller’s knowledge of the unlawfulness 
of a competitor's price would fall upon the law enforcement agency, as follows: 

“Provided, That a seller shall not be deemed to have acted in good faith if he 
knew or should have known that the competitor's offer was unlawful.” 


3d. FTC's letter of June 1953 


“The bill would permit a seller to meet what he ‘reasonably believes’ to be the 
equally low price of his competitor. The ‘reasonable and prudent man’ standard 
for the conduct required under this act was first referred to by the Supreme Court 
in the Staley case (324 U. S. 746), when the Court talked about ‘facts which 
would lead a reasonable and prudent person to believe that the granting of a 
lower price would in fact meet the equally low price of a competitor.’ This 
statement was quoted with approval by the Court in the Standard Oil case. 
Here again the bill clarifies what the Court has indicated is the existing law. 
Again it is for the Commission to find whether reasonable belief exists and a 
seller’s mere statement to that effect would be of no avail before the Com- 
mission where the evidence as a whole was to the contrary. 


+ * * a s * a7 
“The bill provides that a seller is not in good faith if ‘he knew or should have 


known that the competitor's offer was unlawful.’ In our opinion, this is the 
construction the Supreme Court has given to existing law.” 
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TOPIC 4. MEETING THE LOWER, LAWFUL PRICE OF A COMPETITOR TO “RETAIN A 
CUSTOMER” 
4a. Key decisions 


In the Standard (Indiana) opinion the Court said that the 2 (b) defense: 

“* * * still consists of the provision that wherever a lawful lower price of a 
competitor threatens to deprive a seller of a customer, the seller, to retain that 
eustomer, may in good faith meet that lower price.” [Emphasis added.] (Stand- 
ard Oil Company v. Federal Trade Commission, 340 U. S. 242). 

And in this opinion the Court repeated four times the qualification that the 
defense applies only to discriminations made to retain a customer. 


4b, Attorney General's report 


“Standard Oil does not confine the ‘good faith’ proviso solely to defensive 
reductions to retain an evisting customer. The Supreme Court in that opinion 
merely employed language describing the case at bar; it did not promulgate 
a general doctrine surrounding each seller with a protected circle of customers 
which may be exploited without fear of a rival’s price attacks. Such a limita- 
tion in any event would not be in keeping with elementary principles of competi- 
tion, and would in fact foster tight and rigid commercial relationships by 
insulating them from market forces” (p, 184). 


4c. 8.1377 


S. 1377 would have made it a complete defense for a discrimination for the 
seller to show that: 

“* * * his lower price, or his furnishing of greater services or facilities, was 
made, regularly or otherwise, in good faith to meet what the seller reasonably 
believed to be an equally low price of, or services or facilities of comparable value 
furnished or offered by, a competitor * * *.” 

And it was not stated that this full and complete defense was to be limited to 
discriminations made to retain a customer. 


4d, FTO’s letter of June, 1953 


FTC’s letter was silent on the fact that the justification for a discrimination 
set forth in S. 1377 omitted the limitation as to discriminations made to retain @ 
customer, but said that: 

“The only reason a seller would ever reduce his price in good faith to meet the 
equally low price of a competitor is either to obtain the business of the customer 
or to retain him as a customer, and in either case the mere reduction has been 
held by Commission decisions to injure competition.” 


TOPIC 5. “CONSTANTLY TAKING MORE MONEY FROM SOME CUSTOMERS THAN FROM 
OTHERS 


5a. Key decisions 


In the Cement decision the Court said: 

“Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is ‘made in good faith to meet an equally low 
price of a competitor.’ But this does not mean that section 2 (b) permits a 
seller to use a sales system which constantly results in his getting more money 
for like goods from some customers than he does from others. We held to the 
contrary in the Staley case.” [Emphasisadded.] (Federal Trade Commission v. 
Cement Institute, et al., 333 U. 8, 725.) 


5b. Attorney General's report 


“We do not regard the Staley decision as confining the ‘good faith’ defense to 
meeting competition on ‘sporadic’ or isolated occasions, or some but not all of 
the time” (p. 182). 

a = * a +. * z 

“We think section 2 (b) refers to the actual, laid down cost—inclusive of 

freight—paid by each buyer” (p. 183). 


Se. 8. 1877 
8. 1877 provided in its proposed new section 2 (g) that it would be permissible 


for the seller to discriminate: ‘“* * * regularly or otherwise, in good faith to 


meet what the seller reasonably believed to be an equally low price of * * * a 
competitor * * *,” 


—— 


ae 
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5d. FTC's letter of June, 1953 


“To the extent that a seller is lawfully permitted to meet a competitor’s equally 
low price, the bill would permit him to do so ‘regularly or otherwise.’ The 
Commission has never held that there is any limit on the frequency with which 
a seller may meet his competitor’s equally low price. Unfortunately, dicta and 
argument haye inferred that it may be done only in isolated cases. However, 
we realize that sellers must be able to compete in a market regularly in order to 
furnish effective competition for the benefit of buyers. This language is but a 
clarification of existing law.” 
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TOPIC 6. SHOWING EFFORTS AT QUOTING NONDISCRIMINATORY PRICES 
6a. Key decisions 


In the Staley decision the Court said: 

“The statutory test is whether respondents, by their basing point system, 
adopted a ‘lower price in good faith to meet an equally low price of a com- 
petitor.” This test presupposes that the person charged with violating the 
act would, by his normal, nondiscriminatory pricing methods, have reached 
a price so high that he could reduce it in order to meet the competitor's equally 
low price” (Federal Trade Commission vy. A. B. Staley Manufacturing Co., et 
al., 324 U. 8. 754). 























“Respondents have never attempted to establish their own nondiscriminatory 
price system, and then reduced their price when necessary to meet competition. 
Instead they have slavishly followed in the first instance a pricing policy which, 
in their case, resulted in systematic discriminations, by charging ther customers, 
upon shipments from Decatur, the Chicago base price plus their competitors’ 
aetual costs of delivery from Chicago” (supra 754-755). 


* * * * * © . 


“We cannot say that a seller acts in good faith when it chooses to adopt such 
a clearly discriminatory pricing system, at least where it has never attempted 
to set up a nondiscriminatory system, giving to purchasers, who have the natural 
advantage of proximity to its plant, the price advantages which they are en- 
titled to expect over purchasers at a distance” (supra 757). 


6b. Attorney General's report 


“On the other hand, section 2 (b) should not require proof that the seller 
departed from a previously uniform single price schedule. Such previous pric- 
ing is not relevant to evaluation of genuine responses to a current competitive 
situation” (p. 182). 


Ge. 8. 1377 


8S. 1377 set out a complete defense for meeting a competitor's lower price “regu- 
larly or otherwise.” 


6d. FTO's letter of June 1958 

(Silent. ) 

TOPIC 7. THE CONTENT OF “GOOD FAITH” 
Ya. Key decisions 

In Staley the Court said: 

“The good faith of the discrimination must be shown in the face of the fact 
that the seller is aware that his discrimination is unlawful, unless good faith 
is shown, and in circumstances, which are peculiarly favorable to price dis- 
crimination abuses” (Federal Trade Commission vy. Staley Co. supra p. 746). 


7b. Attorney General's report 


The Attorney General’s report recommends: 

“We recommend that the term ‘good faith’ be utilized solely to test the seller’s 
adherence to the basic objectives of the meeting competition proviso: facilitat- 
ing price reductions in genuine response to competitive market pressures in order 
to equalize a competitive opportunity. In practice, this will disqualify the seller 
to whom meeting of competition is only an incidental byproduct of a scheme to 
monopolize or other objective inimical to overall antitrust policy” (p. 184). 
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Te. 8S. 1377 
S. 1877 emphasized that: 


“Provided, That a seller shall not be deemed to have acted in good faith if he 
knew or should have known that the competitor's offer was unlawful.” 


1d. FTO's letter of June 1953 : 
The FTC’s letter of June 1953, states: 
“We believe that the right to meet a lower price which a competitor is offering 


to a customer, when this is done in good faith, is the essence of competition and 
must be permitted in a free competitive economy.” 


Concluding note: 


On August 18, 1954, Mr. Harry A. Babcock, Director of FTC’s Bureau of In- 
vestigation, wrote a letter to Mr. William D. Snow, general counsel, National Con- 
gress of Petroleum Retailers, Inc., reading in part, as follows: 

“In considering your request for investigation of this matter, it should be 
first stated that the Commission has received and continues to receive numerous 
complaints alleging violation of the Robinson-Patman Act on the part of the 
major oil companies in all sections of the country. Recently investigations have 
been undertaken in Pennsylvania and New Jersey and in a number of Midwestern 
and Southern States, including Mississippi. However, the evidence obtained dur- 
ing the course of these investigations failed to provide a proper basis for the 
Commission to have reason to believe that the statutes administered by it have 
been violated as a result of the practices of the major oil companies. In prac- 
tically all instances in which investigations have been conducted it has been estab- 
lished that the complained-of discriminatory pricing practices were being fol- 
lowed in connection with local gasoline price wars which were the outgrowth of 
efforts of the major oil companies to meet competition of dealers selling non- 
branded gasoline at reduced prices. 

“Under such circumstances no corrective action has been taken by the Com- 
mission because of the defense available to the sellers under section 2 (b) of the 
Robinson-Patman Act, which provides in substance that a seller may defend him- 
self against a charge of unlawful discrimination in price by showing that his 
lower price was granted in good faith for the purpose of meeting an equally low 
price of a competitor.” 

Then Mr. Babcock’s letter refers to the Supreme Court’s opinion in Standard 
Oil v. Federal Trade Commission (340 U. S. 231), with reference to the meaning 
of section 2 (b) of the Robinson-Patman Act and says: 

“In the light of the meaning of the statute as determined by the Supreme Court 
it follows that a seller is within his legal rights in confining his price reductions 
to dealers in the vicinity of the dealer or dealers whose competition he seeks to 
meet, even though such action results in injury to customers to whom similar 
reductions are not made available. 

“On the basis of the facts set forth in your letter, it would not appear that the 
situation prevailing in the Jackson, Miss., area at the present time differs mate- 
rially from other situations in which investigations have been conducted and in 
which it was determined that no corrective action was warranted.” 
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MINORITY VIEWS 


December 19, 1956. 

The minority dissents from the report of the majority, entitled 
“Report on Price Discrimination, the Robinson-Patman Act, and the 
Attorney General’s National Committee To Study the Antitrust 
Laws.” 

In framing its dissent, the minority first expresses its complete faith 
in competition. The minority will support all legislation which as- 
sures small business a fair share of our economy and the opportunity 
to prosper. 

Second, the minority expresses complete faith in the antitrust 
laws of the United States and in the integrity of the officials charged 
with their enforcement. 

To these ends the minority devotes its criticism of the majority 


One 

ile the minority welcomes any constructive criticism relating 
to our free-enterprise system, the Sharman Act or the acts which 
the Congress subsequently enacted, such as the Clayton Act and the 
Robinson-Patman Act, it cannot condone or let pass without comment 
the patently unfair attack of the majority report on the Attorney Gen- 
eral of the United States and the persons who served on the Attorney 
General’s National Committee To Study the Antitrust Laws. 

The minority regrets the necessity of prefacing its dissent with 
strong statements. However, it feels no less frank an introduction is 
warranted: the majority report, which contains same 259 pages, is 
from first to last a direct attack on the Attorney General of the 
United States; on the cochairman of the committee, Prof. S. Chester- 
field Oppenheim, and the then Assistant Attorney General in charge 
of the Antitrust Division, Stanley N. Barnes; as well as the many dis- 


tinguished economists, lawyers, and professors who served on the com- 
mittee. 


THE REPORT WAS NOT CONSTRUCTIVELY EXAMINED AT THE HEARING 


The Report. of the Attorney General’s National Committee To 
Study the Antitrust Laws, which was made public on March 31, 1955, 
was never constructively examined in committee hearing, although 
the hearing lasted from October 31 through November 4, and Novem- 
ber 14 through November 17, 1955, and comprised some 1,289 pages of 
testimony and printed material. Rather, the whole trend of the 
committee hearing was to establish through selected witnesses and 
y berwetin se that the Attorney General of the United States ei se- 
1g 





ully selected men of predetermined views who represented usi- 
ness in an effort to curb effective antitrust enforcement. In other 
words and in plain language, the intent and purpose was to prove by 
preconceived notions that the Attorney General’s National Commit- 
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tee was a “stacked” committee cleverly created by the present ad- 
ministration to rewrite and restate the entire body of antitrust laws 
in terms favorable to the monopolistic growth of big business. 

This intemperate attack on the Attorney General’s National Com- 
mittee and, indeed, on the legal profession, cannot be left unanswered. 
Simply because certain members of the Attorney General’s National 
Committee represented or had represented antitrust defendants, they 
were charged with bad motives and representing the interest of their 
clients. It is too well settled for argument that attorneys are not 
required to and do not. necessarily bear the personal convictions of 
those they represent. For example, those accused of crime, including 
violation of the antitrust laws, are entitled to representation before 
the court, and the lawyer who gives such representation is not thereby 
stigmatized. To have denied membership on the committee to those 
jawyers participating on behalf of defendant in antitrust proceedings 
would have been to deny the committee the experience, knowledge, and 
judgment of a large segment of the antitrust bar. 


SELECTION OF THE ATTORNEY GENERAL'S NATIONAL COMMITTEE TO STUDY 
THE ANTITRUST LAWS 


The selection of the Attorney General’s national committee was 
done with the purpose of obtaining outstanding spokesmen, lawyers, 
economists, and professors, with a diversity of views on antitrust law 
and antitrust enforcement. While there is no evidence of any conse- 
quence to the contrary, the majority report assumes just the opposite 
as a proven fact and uses this assumption thereafter to justify its 


accusations of impropriety, hidden motives, and one-sidedness. 

In making these accusations, the majority report completely ignores 
the evidence before it, such as the testimony of Judge Barnes, one of the 
cochairmen, who stated :* 


First, how were committee members selected? In late 
August 1953, Attorney General Brownell appointed the com- 
mittee’s some 61 members. These included practicing law- 
yers, law professors, and economists—articulate spokesmen 
for major points of view on issues of antitrust policy. May I 
say it was the purpose of the cochairmen in selecting this com- 
mittee to attempt to bring the committee every pole of thought 
that existed in antitrust. There was certainly no intention— 
quite the contrary—to solicit as members only those who 
might have one area of thought in mind. 

So it is that, on the one hand, members included men who 
had long served in the Antitrust Division. Among these were 
former Assistant Attorney General Wendell Berge, Kenneth 
Kimble, Stewart Kerr, Louis Schwartz, Hammond Chaffetz, 
and Cyrus Anderson. 

On the other hand, included were also men who counsel all 
sizes and types of business enterprises. Thus, we sought the 
fairest possible representation for all responsible points of 
view. 


1 Hearings before the Select Committee on Small Business, House of Representatives, 
84th Cong., Ist sess., pp. 800-801. 





PRICE DISCRIMINATION, ETC. 295 


As far as the Department of Justice is concerned, at the 
: ae onesie defendan se - clon 
61 members represen ts in in i 
brought by the Antitrust Division. Beyond that, from 1946 
to date, only 24 of the committee’s 61 members had represented 
defendants in cases, pending or closed, brought by the Depart- 
ment of Justice. 

And, in reaching that figure of 24, we included 2 who had 
been brought in, who had not been participants in the case in 
the lower courts, for argument in the Supreme Court. I be- 
lieve one of those was John W. Davis. But, it was individ- 
uals of that type who were included because they did represent 
positions adverse to the Government. 

These figures, of course, tell only a small part of the 
story ; 8 of these 24 members, at some time in their careers had 
served in the Antitrust Division. Beyond that, the defend- 
ants they recently represent comprise all sizes of American 
business. And in addition to defending Government pro- 
ceedings, 13 members have enjoyed extensive experience repre- 
senting treble damage complainants. Finally, the other two- 
thirds of the committee, that is, other than the 24, included 
outstanding law professors, economists, and citizens with 
broad experience in other than antitrust areas. 

However, even more basic, some criticism of this commit- 
tee’s membership, based on lawyer members’ connection with 
antitrust defendants, may disparage our prize guaranty of 
a fairtrial. By imputing to lawyers the possible erring ways 
of those they have defended, critics discourage counsel from 
advocating any cause in controversial cases. Such pressure, 
it seems clear, goes to the vitals of our trial processes. This 
ei I urge most strongly before this committee—composed 

argely of men who, with me, share membership at the bar. 


In a similar manner, Professor Oppenheim, the other cochairman, 
testified there was no purpose or scheme, as the majority claimed, to 
“stack” the Attorney General’s national committee with men of pre- 
determined views. He testified in part as follows: ? 

Now, there has been a great deal of talk, of inntendoes of 
bias and prejudice, slurs on the committee members because 
they happen to be successful practitioneers who represent 
clients, some of them big business, some of them medium size, 
some of them small, and I would like to say that I joined them 
in resenting those innuendoes, 

I would like to submit that that is a reflection on the bar of 
the United States in a sense that it implies that any member 
of the bar who has ever represented a client is thereafter 
charged with the views of that particular client and can no 
longer act in the public interest on the basis of his own views. 


THE INDEPENDENCE OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE TO 
STUDY THE ANTITRUST LAWS 


The accusation that the Attorney General’s national committee was 
“handpicked” is followed by the pointed suggestion and assumption 


#Ibid., p. 240, 
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that it was allowed to: views other than those approved by 
the Attorney General. < urpose and reason; according to'the:ma- — 
jority, was to influence the Federal -j wires tetera $0 

Rae by demonstrated by the following statement of the chairman 
who said: 


* * * T think it is shocking that a report like this would be 

tten up in the name of the t Attorney General of the 

nited States and sent to the Federal judges of the country 
with the implication—and that is my language, it cannot be 
anything else except an implication—that this represents the 
views of the Attorney General of the United States—that this 
report is right out of the “horse’s mouth.” This is what the 
Attorney General wants. 


Later in the hearing the chairman continued with questions based 
on the same unwarranted assumption as illustrated by the following 
excerpts from the record: * 


The statement made by Mr. Brownell May 3, 1955, before 
the United States Chamber of Commerce group is as follows, 
if my information is correct—and I got the information from 
a release from your office. We are speaking about the At- 
torney General’s national committee: 

“Our aim was to gather articulate spokesmen for respon- 
sible points of view to formulate future antitrust policy.” 

Now, then, that being his object, to formulate future anti- 
trust policy, doesn’t he to an extent put his stamp of approval 
upon the report when he orders it made a public document, 
—_— by the Government Printing Office, and sent out under 

1is name to the United States district judges and others all 
over the country. Doesn’t he go just a litt e bit further than 
saying, “I will determine later whether or not I will agree 
with this,” but instead in advance says, or subsequent to its 
a that the object is to formulate future antitrust 
ic 
ra Barnes. I think that is a rather farfetched conclusion, 
with all due respect to you. When you realize that the Attor- 
ney General specifically stated at the time that the report was 
made public that this did not represent administration policy, 
that it did not represent his views, and that he wanted careful- 
ly to consider these recommendations before he decided 
whether he would approve or disapprove any of its recom- 
mendations. 
Professor Oppenheim, in response to similar questioning and in 
speaking of the independence of the Attorney General’s national com- 
mittee, stated : ° 


I want to say this for the record about the Attorney Gen- 
eral of the United States to this committee. I am myself 
rather disappointed that it has not been said before this: 
Namely that the Attorney General of the United States after 
creating this committee, in my opinion, demonstrated the 
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highest type of integrity of the purpose for which he created 
the dentmnltine by not inearteiing in any respect that I can 
mention with the actual operations of the committee. 

In other words, he delegated, as it were, to this committee 
the task of studying independently and without interference 
from any public or private source the antitrust laws, their sub- 
stantive aspects and their procedures. And I am glad to say 
that at no time was I personally in any way, by suggestion or 
intimidation or innuendo, given to understand that I was to 
do anything in any particular way. I was as free as I am at 
the University of Michigan Law School where I teach law in 
my own way. 


By disregarding the above testimony of Judge Barnes and Profes- 
sor Oppenheim, the majority pursued its prejudiced and preconceived 
notions and cast in meaticabta light the character and integrity of 
two fine gentlemen. Indeed, one of them has since been made a judge 
of the United States Circuit Court of Appeals, a fact which cannot 
controverted and which testifies to both his impeccable character and 
integrity. 

It is interesting that only eight members of the Attorney General’s 
committee were called as witnesses. Two of these witnesses were the 
cochairmen of the committee, Professor Oppenheim and Judge Barnes. 
Three of the witnesses who gave testimony before the committee had 
major dissents to the report. This, of course, was in keeping with the 
general scheme of the hearing, since the second line of attack by the 
majority was the manner in which “dissents” were printed. 


THE HANDLING OF “DISSEN'TS” 


Much was made of the fact that the “dissents” of the individual 
members were incorporated into the body of the report of the Attorney 
General’s national committee. Professor Rostow, dean of the Yale 
Law School, and Professor Schwartz, University of Pennsylvania Law 
School, had rather lengthy dissents which they wanted printed in full 
at the end of the report. The cochairmen refused, and, instead, in 
accordance with the rules of procedure already adopted, printed the 
substance of the dissents at the end of each section to which the dissents 


pertained. Professor Oppenheim explained the reason for this pro- 
cedure: ® 


Professor Oprpenuetm. Mr. Chairman, we had ground rules 
of a committee of 60 and that matter was settled by the com- 
mittee itself, by its concurrence in the procedures which were 
indicated from the very beginning and the statement of or- 
ganization and procedures issued to the invitees. When the 
Attorney General invited the committee members to serve, he 
said that he was enclosing this statement prepared by the co- 
chairmen, regarding the organization and procedures contem- 
plated for the committee, so that: in his words, the invitee may 
understand the committee’s responsibilities and purposes be- 
fore he accepted. : : 

The Attorney General and the cochairmen certainly had 
reason to believe that when a person accepts on 





*Ibid., at pp. 196-199. . 
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wick bua va that, he would naturally expect that there 
would have to be some procedures for orderly presentation 
of the committee’s work. 

So we laid down certain ground rules, One matter came 
up at the very outset, whether a committee member would be 
able to identify his dissent by his own name. 

We ruled that he could do so. Another ground rule was 
that, if several members dissented on the same point, the co- 
chairman would consult with the members in the effort to ask 
the members themselves to formulate one statement that would 
represent a common statement expressing the tenor of the 
dissent for all the dissenters. 

Before the report was finally published each member of 
the dissenting group had an opportunity to read the state- 
ment or approve it. We did not print one word of a dissent 
without consulting with the members whose dissent was in- 
volved. * * * 

% By * a * 


I say from a lawyer’s standpoint, Mr. Chairman, if one 
is an advocate, if one wants to make the best case and the 
most persuasive case for his side, he certainly would like to 
have in proper order the dissenting point that he makes about 
the very proposition then under discussion. For example, 
if it is meeting competition under section 2 (b) of the Robin- 
son-Patman Act, how much more effective it is to have his 
dissent in close juxtaposition to that portion of the report. 


Moreover, in response to a question by Mr. McCulloch, Professor 
Oppenheim indicated that the “ground rules” had been followed with 
exactitude. Mr. McCulloch’s question and Professor Oppenheim’s 
answer follow: ’ 


Mr. McCuxiiocn. Did your final handling of their dissent- 
ing opinions conform exactly—I repeat, conform exactly— 
with the ground rules or rules of procedure that were laid 
down initially and approved by the membership of the com- 
mittee ? 

Professor Oprennem. Yes, sir; decidely, sir. Here is m 
summary. At the outset the Attorney General sent to eac 
member, each person who was being invited, an organization 
statement setting forth the procedures as of that time, He 
asked them to take note of that because he said—and I am 
not quoting the exact language—he wanted them to be advised 
of what they were agreeing to serve under, and that was the 
first. notice they had of what we had in mind as to the pro- 
cedures of the committee. 

Then at the various work p meetings which I attended 
in almost every instance and at the general meeting in Ann 
Arbor and at the December 5, 1954, second general meeting 
here in Washington, there were numerous occasions when 
discussions were had about procedures and dissents. 


Perhaps it. would have-heen-bether-to-dleviate: from. the-so:talled 
ground rules and to have printed the dissents of Professor Rostow and. 





tIbid., p. 254. 
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Professor Schwartz in full. That is not a subject upon which this 
‘congressional committee should now sit in judgment. However, the 
criticism of the majority is not simply which procedure should have 


een followed, but the charging of improper motives. For example, 
the majority states : * 


One of the more disturbing aspects of this report is its care- 
fully created aura of dispassionate impersonality—the chant 
of 61 high priests with but 1 voice, as it were, invoking the 
gods of antitrust justice. To maintain this effect of magnif- 
icent harmony, the reader has been protected as much as 
possible from any unpleasing dissonance of dissenting opinion 
there were decimated, “collated,” scattered throughout. 


In a similar vein, the majority continues: ° 


In truth, the manner of appending the dissents is sympto- 
matic of a more basic objection which arises from the nature 
of the project. Essentially, the report is a propaganda piece, 
compiled with the explicit purpose and intent a iadinansing 
judicial, legislative, and administrative opinion through its 
recommendations. As such, of course, it derives much of its 
effectiveness from the presumed fact that it is a consensus of 
the considered judgments of some 60 of the best minds in the 
antitrust field. The difficulty becomes acute, however, where 
there is such a diversity of ideas that “consensus” becomes a 
Procrustean bed into which conflicting opinions must be 
whittled or stretched to fit. 


The majority report continually emphasizes this theme of accusa- 
tion, deceit and improper motives, despite the fact that Professor 


Rostow, one of the two major dissenters, according to Judge Barnes, 
stated : *° 


The committee report is a serious document meriting seri- 
ous consideration. It should help more than any similar 
document in recent years to direct attention to genuine. prob- 
lems of policy in the field * * *. It strongly supports the 
Sherman Act, and the recent vigorous Supreme Court de- 
cision interpreting it. The report flatly repudiates the plaus- 
ible argument, backed by several committees, books, and 
articles in recent years, to exempt so-called progressive 
monopolies and combinations from the antitrust laws by 
broadening the rule of reason. It firmly approves the doc- 
trine of per se illegality developed by the courts, and refuses 
to propose any weakening of the Sherman Act in its appli- 
cation to foreign commerce. 


The dissenting opinion of Professor Schwartz is printed in full in 
the transcript of the hearing.“ The minority, while it neither ap- 
proves nor disapproves of Professor Schwartz’s dissent, does point out 
that it is dignified and objective and that the majority may have 
used better discretion by adopting and embodying it into the majority 


5 Majority Report, Select Committee on Small Business, House of Representatives, 
84th Cone. 2d sess., p. 54. be 


% Hearings before the Select Committee on Small Business, House of Representatives, 
84th Cong., Ist sess., p. 802. r 
“1 Ibid., pp. 73-90. 
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— rather than consuming a year to produce its 259 pages of be- 
Jabored and belittling criticism: 


AN ATTEMPT TO INFLUENCE FEDERAL JUDGES 


Another objection of the majority is that the dissents were con- 
cealed in the body of the pe ea of the Attorney General’s National 
Committee in a purposeful scheme to influence the Federal judges into 
thinking there was complete agreement of thought and that the report 
represented the views of the Attorney General of the United States. 
The minority does not feel that the testimony produced at the -hear- 


ings justified this accusation. The following testimony of Judge 
Barnes suffices : ™ 


* * * Federal judges, I feel sure, will pay the same atten- 
tion to this report as they would any law review articles or 
any book on antitrust law. I have enough faith in our judici- 
ary to believe strongly that its use and persuasiveness, in any 
case, will be no more than the report’s analysis and conclu- 
sions merit. 


Judge Thurman Arnold was the first witness to testify at the hear- 
ing, and, of course, he was asked what effect the report of the Attorney 
General’s national committee would have on the courts, The question 
and answer are as follows: 


The Cuarrman. In other words, you think it is a document 
that will be generally used by the lawyers before the courts? 
Do the courts consider a document like this? 

Mr. Arnon. I don’t know what courts do. They listen to 
you. I mean, what goes on in the mind of the court—after all, 
it is like a law review article. It is the expert opinion of a lot 
of people as to how the cases should be decided. 

ou cite it as you cite a textbook. You don’t cite it as you 
would cite a case, but you cite it as you would cite a textbook. 


In like manner, the majority insisted that the report of the Attorney 
General’s Natitonal Committee was designed to mislead college pro- 
fessors and to improperly influence the teaching of antitrust principles 
in the colleges of our country. For this accusation there is no more 
support in the record than there is for the other accusations, and, there- 
fore, the minority will dignify it with no further comment. 


THE ATTACK ON THE APPRAISAL OF THE ROBINSON-PATMAN ACT 


The bulk of the majority’s criticism is directed at the Attorney Gen- 
eral’s Natitonal Committee’s appraisal of the Robinson-Patman Act. 
In fact, the other criticisms might be said to be background leading up 
to the frontal attack on this section of the report. For example, the 
cme gai & devotes from page 73 to page 224 of its 259 pages to this sub- 

is might be expected, since in approving and recommending 


ect. T 
i. R. 11, the majority first had to discredit the “rule of reason” and the 


he faith meeting of competition” as pronounced in recent decisions 
of the Supreme Court of the United States. 


12 Thid., at 805. 


18 Hearings before the Select Committee on Small Business, House of Representatives, 
84th Cong., Ist sess., p. 10. 
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In its by now familiar tone of accusation, the majority introduces its 
‘attack : 


The attack of the Attorney General’s committee upon sec-.. 
tion 2 of the Clayton Act, as amended by the Robinson-Pat- 
man Act, emerged from a staging ground which had been 
prepared earlier by a number of members of that committee, 
along with other writers on the subject. As pointed out 
earlier in this report, this preparation was undertaken con- 
siderably in advance of the establishment of the Attorney 
General's committee. For the most part those who partici- 
pated in the preparation of that base from which to launch 
attacks on the Robinson-Patman Act had acted for and in be- 
half of big business firms which had been charged with viola- 
tion of the Robinson-Patman Act and other provisions of our 
antitrust laws. Later they, almost to a man, turned up as 
members of the Attorney General’s National Committee To: 
Study the Antitrust Laws. 

The staging ground they had prepared asa base from which | 
to launch the attack on the Robinson-Patman Act is an area 
which has been identified by them as “workable” or “effective” 
competition. From that base they have proceeded with their 
attack upon the Robinson-Patman Act by arguing that the 
provisions of our antitrust laws which prohibit price dis- 
criminations are anticompetitive and therefore alien enemies 
of their puppet concept of “workable” or “effective” competi- 
tion. ey have argued further that only their supported 
puppet concept of “workable” or “effective” competition is 
truly representative of the philosophy of American public 
policy on antitrust. 

In this report an effort is made to look beyond the argu- 
ments of those who oppose the Robinson-Patman Act. The 
succeeding chapters of this report will seek to analyze the new 
economic concept of “workable” or “effective” competition in 
its relation to the practice of price discrimination. Also the 
succeeding chapters will outline materials which have been 
collected regarding the practical and the economic significance 
of the practice of price discrimination. That is done in the 
belief that it will assist those interested in the subject in 
acquiring a better understanding of the reasons for and 
whether there has been any justification for the attack of the 
Attorney General’s committee on the Robinson-Patman Act. 


‘To this end, the majority devotes the rest of its report. 


VIEWS AS EXPRESSED IN THE MAJORITY REPORT 


The bulk of this section of chapter 5 of the majority report is devoted 
to an analysis of economic statistics and data, much of which was not 
petinr tones at the hearings. Therefore, it is to be assumed that the 
views expressed are those of the author and not necessarily those of 
the committee. In addition, the minority would simply like to point 


%4 Majority report, Select Committee on Small Business, House of Representatives, 
84th Cong., 2d sess., p. 123. 
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out that the material discussed in the majority report has repeatedly 
been the subject of congressional hearings and debates where views 
contrary to those expressed here were quite evident. The conclusions 
in the majority report, therefore, are by no means authoritative and 


MINORITY WELCOMES CRITICISM AND DISCUSSION 


While the minority weleomes criticism and discussion, we do not feel 
that the hearings were conducted in that atmosphere of impartiality 
desi to produce any résults which differed with the “asennn pangpar 
conclusion in the majority report. For example, on the question of 
price discrimination, no food manufacturers or processors were called 
to give their views. Neither were the many retail and wholesale co- 
operative groups given an pe yore! to explain their position. Thus, 
even a casual examination of the witness list denotes a lack of objec- 
tivity. In short, only “select witnesses” were called to testify; and 
this being true, the minority does not believe that the committee had 


before it testimony upon which to recommend changes in the Robinson- 
Patman Act, 


ANTITRUST LAWS NOT FOR BENEFIT OF ANY PARTICULAR GROUP 


The antitrust laws cannot be maintained or administered for the 
sole benefit of any particular group or groups. The market must be 
maintained free of the restraints of monopoly, price discrimination, 
and unfair trade practices for the benefit of all, including the ultimate 
consumer. Small business is entitled to be protected and to have a 
fair ay to prosper and to grow 


We believe it is the proper function of the Small Business Committee 
to work unceasingly for small business; but we do not believe that at 
the subject hearing there was any such objectivity of inquiry. 


ANALYSIS OF CASES BY MAJORITY 


Another minority objection is the alternative analysis of many of 
the cases discussed in the report of the Attorney General’s National 
Committee. There is, of course, no i,m to an independent analy- 
sis of court decisions ; but here the analysis is obviously patterned after 
the general scheme to discredit the report of the Attorney General’s 
National Committee. In addition, the author of the majority report, 
since the report of the Attorney General’s National Committee was 
never constructively analyzed at the hearing, is in no position to set 
himself up as the final judge of these decisions. 


APPROVAL BY PROFESSOR HANDLER 


In sharp contrast to the position taken by the majority, Prof. Milton 

Handler, a former member of the TNEC in commenting on the re- 

ort of the Attorney General’s Committee To Study the Antitrust 
ws, stated: * 


* * * Tt has produced the best analysis of that difficult sub- 
ject ever written. Those who treat Robinson-Patman as a 
sacred cow are grievously offended by the fact that the Com- 
mittee did not limit its comments to thunderous applause and 


1% New York City Bar Association Record, vol. 10 (1955), pp. 348-850. 
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a rousing vote of thanks. The Committee did not hesitate to 
= to the numerous ambiguities and obscurities of this un- 

appy law. I can only briefly enumerate those suggestions 
having far-reaching implications. 

The committee is not opposed to a statute condemning price 
discrimination. However, it believes that the outlawry of 
all price differences, even though they have no adverse effect 
on competition, is antithetical to the basic antitrust philos- 
ophy of the Sherman Act. Price in our economy is the re- 
sultant of two basic forces: horizontal competition among 
sellers or buyers and vertical bargaining between seller and 
buyer. A statute interdicting price differences eliminates 
bargaining as an instrument in the determination of a fair 

rice level. Congress never intended to shackle the economy 
y prohibiting all price differences. It forbade only those 
price differences which may substantially lessen competition 
in the industry as a whole, which have a tendency to monop- 
oly, or which may be injurious to competition. The commit- 
tee calls attention to the fact, long ignored, that the statute 
does not forbid — discriminations which injure a com- 
petitor; its prohibitions relate to injury to competition. It 
urges a judicial and administrative interpretation consistent 
with the words of the law. Whether section 2 (a) is violated 
does not depend upon whether the nonfavored buyer sustains 
an injury to his pocketbook. Were that the test, all price dif- 
ferences would be taboo. The law is violated where the non- 
favored buyer is handicapped or injured in his competition, 
that is to say, where as a result of the discrimination he can- 
not effectively compete with the favored buyer. 
* * * * * 
Robinson-Patman is a highly controversial and intricate 
subject. Reasonable men may well differ in respect of the 
committee’s analysis and recommendations. No one, how- 
ever, can read the chapter without being struck by its ob- 
‘jective and scholarly approach. 


On the report of the Attorney General’s National Committee as a 


whole, the late Wendell Berge, Judge Thurman Arnold’s successor 
as Assistant Attorney General, stated: *° 


* * * T think that the report * * * represents a signal 
contribution to antitrust problems * * *. It ismy judgment 
that the report strongly supports the basic purposes of the 
antitrust laws. It should receive the sympathetic considera- 
tion of those Members of Congress who have consistently 
supported the free enterprise system. 


FINDINGS AND RECOMMENDATIONS OF THE MAJORITY 


As-a final indication of disproportioned emphasis, the majority, 
in its summary and conclusidn, makes 12 findings and 2 recommenda- 
tions. All 12 of the findings attack the integrity of the Attorney 
General’s National Committee. One of the recommendations is to 


* Hea before the Select Committee of the Senate on the Report of the Attorne 
General’s National Committee To Study the Antitrust Laws, 84th Cong., 1st sess., pp. 61-62. 
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send the majority report to all persons who have received a copy of the: 
report of the Attorney General’s National Committee. “The other 
recommendation approves the principles covered by H. R. 11. 


CONCLUSION 


The foregoing remarks are not to indicate that the minority members 
are in complete agreement with the report of the Attorney General’s 
National Committee to Study the Antitrust Laws. To the contrary, 
the minority members disagree with many of its sections and would 
not want even by implication to leave an impression of blanket 
approval. 

The minority is in complete agreement, however, and is convinced 
from the record in this hearing, that the Attorney General of the 
United States appointed only men of proven caliber and experience to 
serve on the Attorney General’s National Committee to Study the 
Antitrust Laws. Their integrity was never successfully challenged 
in this hearing nor, as far as is presently known, at any other time. 

The minority is further convinced from the record in this hearing 
that the report of the Attorney General’s National Committee will be 
helpful to all those interested in antitrust law and enforcement; that 
it has and will produce that much needed discussion and criticism in 
the public forums. 

Therefore, the minority makes this vigorous dissent from the report 
of the majority. 

We mutually subscribe to the foregoing minority views. 
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LETTER OF TRANSMITTAL 


House or REPRESENTATIVES, 
Setecr ComMMITTEE ON SMALL BusINEss, 
Washington, D. C., December 3, 1956. 
Hon. Wricut Parman, 
Chairman, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


Dear Mr. Parman: Transmitted herewith is the report of Subcom- 
mittee No. 1 on Regulatory Agencies concerning the organization and 
procedures of the Federal regulatory commissions and agencies and 
their effect on small business. 

It is recalled that this report was made available in committee print 
during October 1956 not only to members of Subcommittee No. 1, but 
to all members of the Select Committee on Small Business, House of 
Representatives, for their information. 

The report has been revised and, as revised, has the approval of 
Subcommittee No. 1. Therefore, it is transmitted herewith for the 
consideration of the Select Committee on Small Business. 

This report proposes no action against any person. It is directed 
toward effort for improvement in a system. The improvement would 
insure that regulation over commerce by the Federal Trade Commis- 
sion, Federal Power Commission, Federal Communications Commis- 
sion, Civil Aeronautics Board, Securities and Exchange Commission, 
and other Federal regulatory commissions and agencies would be made 
more independent of the executive branch and more responsive to the 
Congress. 

Sincerely yours, 
Jor L. Evins, 
Chairman, Subcommittee No. 1. 
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Hovse oF REPRESENTATIVES, 
Se.ect ComMiItTre ON SMALL Business, 
Washington, D. C., December 24, 1956. 
Hon. Rate Roverts 
Clerk, House of Representatives, 
Washington, D.C. 

Dear Mr. Roserts: Transmitted herewith is a report of Subcom- 
mittee No. 1 on Regulatory Agencies concerning the organization and 
procedures of the , wre regulatory commissions and agencies and 


their effect on small business. 


This report has the approval of the Select Committee on Small 
Business. 


Sincerely yours, 


Wricut Parman, 
Chairman, Select Committee on Small Business. 
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Chairmen of Federal regulatory commissions and agencies appointed by the 
Chief Executive have carried on liaison with the White House following 
their appointments 

Demmler and Armstrong of SEC 
Howrey of FTC 
Kuykendall of FPC 
A review of some recent appointments the Chief Executive has made of 
Chairmen of Federal regulatory commissions 
Howrey of FTC 
Demmler of SEC 
Armstrong of SEC 
Kuykendall of FPC 
Hyde of FCC 
McConnaughey of FCC 
Gwynne of FTC 














Rizley of CAB 
A review of some of the record of Federal regulatory commissions operating 
under Chairmen appointed by the Chief Executive 
Federal Trade Commission 
Federal Power Commission 
Federal Communications Commission 
Civil Aeronautics Board 
Securities and Exchange Commission 
Unheeded warnings against the Chief Executive making appointments of 
Chairmen to Federal regulatory commissions are recalled 
Conclusions 
1. Wisdom dictates avoidance of centralized Executive power over 
regulation of commerce 
2. The intent to avoid centralization of the power to regulate com- 
merce in the hands of the Chief Executive has become obscured, 
frustrated, and circumvented ft or 
3. Power over regulation of interstate commerce has now become 
centralized in the Chief Executive 
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Conclusions—Continued 
4. Power over the regulation of commerce centralized in the execu- 
tive branch has been misused 
5. Congress should act to remove from the executive branch the cen- 
tralized power to regulate commerce 
Recommendations 





. Repeal reorganization plans respecting independent regulatory 


. Exempt independent regulatory agencies from the requirement that 
they secure Bureau of the Budget approval before expressing 
views to Congress on proposed legislation 

. Relieve independent regulatory agencies from the requirement that 
they secure prior approval of the Solicitor General to file petitions 
in the Supreme Court 

Minority views 
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REPORT ON THE ORGANIZATION AND PROCEDURES OF THE 
FEDERAL REGULATORY COMMISSIONS AND AGENCIES AND 
THEIR EFFECT ON SMALL BUSINESS 


INTRODUCTION 


House Resolution 114 introduced by the Honorable Wright Patman 
on January 26, 1955, which was considered and agreed to by the House 
on January 27, 1955, created a Select Committee on Small Business 
of the House of Representatives to study the problems of all types 
of small business existing, arising, or that may arise with particular 
reference to “the factors which have impeded or may impede the 
normal operations, rowth, and development of the potentialities of 
small business * * *.” The committee was further authorized by 
this resolution to submit to the House from time to time such pre- 
liminary reports as it deems advisable, and to file with the Clerk of 
the House any reports submitted when the House is not in session. 

At its organization meeting the full Small Business Committee or- 
ganized five subcommittees. Each subcommittee was given a specific 
field for investigation where it was thought that small-business prob- 
lems existed. 

Subcommittee No. 1, consisting of Hon. Joe L. Evins, chairman, 
and Hon. Sidney R. Yates? and ‘Hon. William M. McCulloch, mem- 
bers, was assigned the responsibility of investigating the problems 
of small business insofar as they had stemmed from the organization, 
procedures and operations of the Federal regulatory commissions 
and agencies. 

On July 18, 1955, when Subcommittee No. 1 commenced hearings 
regarding the organization, procedures and operations of the Federal 
regulatory commissions and agencies, the chairman of the subcom- 
mittee in outlining the purposes of the hearings stated : 

* * * this committee has received a number of disturbing reports—in the 
press and otherwise—about the regulatory agencies—the FTC and other commis- 
sions. According to these reports the Hoover Commission reorganization for 
these commissions has effected radical changes in their basic concepts. Specifi- 
cally the Hoover Commission plans make the chairman of each commission re- 
sponsible to the President, to serve at the pleasure of the President. They 
give the chairman complete control and direction over the administration of the 
Commission. Some of these reports suggest secretive and mysterious connec- 
tions between the White House and these commissions.’ 

The House Small Business Committee received numerous complaints 
to the effect that the Federal Trade Commission had failed or refused 


1Hon. Abraham J. Multer, a member of the Select Committee on Small Business of the 
House of Representatives, o ally was assigned as a member of Subcommittee No. 1. 
However, due to Mr. Multer’s —— to another subcommittee he was succeeded 
subsequently on Subcommittee No, 1 by Hon. Sidney R. Yates, 

2 Record of hearings before Subcommittee No. 1 of the Select Committee on Smal! 
Business, House of Representatives, 84th Cong., July 18, 1955, pp. 3, 5-7. 
1 
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to take any action whatsoever against acts and practices about which 
small-business concerns had complained to the Commission. An ex- 
ample of that is shown in correspondence which passed between the 
National Con of Petroleum Retailers and the Federal Trade 
Commission during 1954. At that time the National Congress of 
Petroleum Retailers had lod with the Commission a number of 
complaints and had requested the Federal Trade Commission to in- 
vestigate the practices of major oil companies which were alleged to 
be discriminating in prices in violation of the Robinson-Patman Act 
to the destruction of small business and competition in general. In 
the course of that correspondence the position of the Commission on 
the matter at that time was stated in a letter to Mr. William D. Snow, 
eneral counsel of the National Congress of Petroleum Retailers, dated 
y fener 18, 1954.8 
The Commission cited the 1951 decision of the Supreme Court in the 
Standard Oil case * and pointed out that the Court held in that case 
that the law provides a substantive defense to a charge of unlawful 
price discrimination regardless of the fact that competitive eat, is 
sustained by customers to whom the lower price is not made available, 
if the seller discriminates in “good faith” to meet an equally lower 
price of a competitor. The Commission stated that under such circum- 


stances of law no corrective action had been taken by the Commission 
? 


*In that letter it was stated: 

“This will acknowledge receipt of your letter of July 15, 1954, in the form of a complaint 
filed in behalf of the Mississippi Service Station Operators Association, Jackson, Miss., 
in which you allege that the Texas Co., is discriminating in price by allowing one of its 
service stations located in Jackson, Miss., a 1-cent per gallon discount which is not allowed 
to other retailers in the same vicinity for the purpose of controlling the retail price at 
which the gasoline is to be resold. 

“In considering your request for investigation of this matter it should be first stated 
that the Commission has received and continues to receive numerous complaints alleging 
violation of the Robinson-Patman Act on the part of the major oil companies in all sec- 
tions of the bag ene A Recently investigations have been undertaken in Pennsylvania 
and New Jersey and in a number of Midwestern and Southern States, including Mississippi. 
However, the evidence obtained during the course of these investigations failed to provide 
a proper basis for the Commission to have reason to believe that the statutes administered 
by it have been violated as a result of the practices of the major oil companies. In prac- 
tically all instances in which investigations have been conducted it has been established 
that the complained of discriminatory pricing practices were being followed in connection 
with local gasoline price wars which were the outgrowth of efforts of the major oil com- 
panies to meet competition of dealers selling nonbranded gasoline at reduced — 

“Under such circumstances no corrective action has been taken by the Commission 
because of the defense available to the sellers under section 2 (b) of the Robinson-Patman 
Act, which provides in substance that a seller may defend himself against a charge of 
unlawful discrimination in — by showing that his lower price was granted in good 
faith for the purpose of meeting an equally low price of a competitor. 

“In Standard Oil Co. vy. Federal Trade Commission (340 U. S. 231), the Supreme Court 
declared that section 2 (b) provides a substantive defense to a charge of unlawful price 
discrimination, regardless of the fact that competitive injury is sustained by customers 
to whom the lower price is not made available. In passing upon this point the Court 
stated in part as follows: 

‘In a case where a seller sustains the burden of proof placed upon it to establish 
its defense under section 2 (b), we find no reason to destroy that defense indirectly, 
merely because it also appears that the beneficiaries of the seller’s price may derive a 
——e advantage from them or may, in a natural course of events, reduce their own 
resale prices to their customers. It must have been obvious to Congress that any price 
reduction to any dealer may always affect competition at that dealer’s level as well as 
at the dealer's resale level, whether or not the reduction to the dealer is discriminatory. 
* * * We may, therefore, conclude that Congress meant to permit the natural consequences 
~ a seller’s action in meeting in good faith a lawful and equally low price of 

s competitor.’ 

“In the light of the mean of the statute as determined the Supreme Court it 
follows that a seller is within his legal rights in confining his price reductions to dealers 
in the vicinity of the dealer or dealers whose com tion he seeks to meet, even though 
— — results in injury to customers to whom similar reductions are not made 
available. 

“On the basis of the facts set forth in your letter, it would not appear that the situa- 
tion prevailing in the Jackson, Miss., area at the present time differs materially from other 
situations in which investigations have been conducted and in which it was determined 
that no corrective action was warranted.” 

‘Standard Oil Company of Indiana vy. Federal Trade Commission (340 U. S. 281). 
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on the basis of the complaints by representatives of small business in 
such factual situations as had been alleged. 

The Standard Oil case at that time thus was used as an excuse by the 
Federal Trade Commission for its failure to act against price dis- 
crimination. Shortly before that the Federal Trade Commission, 
under the chairmanship of Hon, Edward F. Howrey, had taken the 
position that the ruling by the Supreme Court in the Standard Oil 
case should be written into statutory law. In writing to leaders in the 
83d Congress it requested that they take action in that regard. The 
action it requested would have made sure that the ruling by the Su- 
preme Court in the Standard Oil case would continue as a limitation 
upon the powers of the Federal Trade Commission to investigate and 
proceed in cases of price discrimination.® 


5 The letter to the Committee on the Judiciary, U. S. Senate, from Mr. Howrey under 
date of June 16, 1953, is quoted as follows : 

“The Federal Trade Commission is in receipt of your letter dated April 8, 1953, asking 
its views on S. 1357, introduced by Senator Kefauver, and on S. 1377, introduced by 
Senator Capehart. 

“The Kefauver bill would have the effect of overturning the Supreme Court decision in 
the Standard Oil case (340 U. 8. 231). A majority of the Commission believes that it 
should not be enacted into law. 

“The Capehart bill would restate the language of the Robinson-Patman Act to provide 
for what a majority of the Supreme Court has held is the existing law, and it would apply 
the same standard for competitive pricing to the Federal Trade Commission Act. This bill 
would permit sellers to meet the lower prices their competitors are offering to their custom- 
ers, when they do so in good faith, a competitive situation the majority of the Commission 
believes is not only indispensable to a competitive economy, to the protection of consumers, 
but is an essential armament for smali-business men in their efforts to hold as well as 
develop their share of the market. The retailer and wholesaler, more than any other types 
of sellers must be quickly responsive to competitive pricing. 

“It has been suggested that the theory of the Capehart bill and the Supreme Court 
decision may serve to weaken the Robinson-Patman Act and be inimical to small business. 
As demonstrated below, we believe the contrary to be the fact. 

“Furthermore, clarification of the meeting competition proviso puts into proper 
perspective an alleged inconsistency between legislative policies which enforce price com- 
petition (Sherman Act and Federal Trade Commission Act) and those which regulate price 
discrimination (Robinson-Patman Act). As Congress thought of it, the promotion of 
price competition and the prohibition of unfair pricing practices constituted a complemen- 
tary dual program of fostering competition in the public interest. However, two conflicting 
viewpoints seem to have evolved—one condemning price fixing and the other encouraging 
price stabilization. 

“It is the view of the present majority of the Commission that this conflict is unneces- 
sary, that the gearing of the privilege to compete with the obligation to compete fairly, is 
not inconsistent except as made so by strained statutory interpretation. 

“We believe that the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition and must be 
permitted in a free competitive economy. 

“A principal example of such competitive conduct is lawful competitive freight 
absorption. To deny businessmen the right to competitive freight absorption requires 
that every seller purchase from the closest supplier (or suffer the penalty of paying higher 
prices) and it limits each seller to those customers located closer to his plant than to the 
plant of any other seller. If eee absorption is not lawful, sellers located in deficit 
production areas are given an artificial economic reward, while buyers in the same areas 
suffer a corresponding penalty. Without freight absorption, sellers in surplus production 
areas are greatly handicapped, while buyers in such areas are given an artificial benefit. 
Permitting competitive freight absorption—so that a seller may meet the lower priee of 
a more favorably located competitor—gives the buyer a greater number of suppliers com- 
veting for their business. At the same time it increases the number of potential customers 
or whose business each seller is free to compete. If businessmen, large or small, cannot 
meet competition, the whole nature of our competitive economy would be recast or 
destroyed: business in some areas would bloom and prosper, while in others it would 
wither and die. 

“Our free enterprise system requires competition in all areas. In fact, our whole theo 
of trade regulation is based upon the existence of competition in every market. If suc 
regulation is to remain effective, a seller must be permitted, when acting fairly and in good 
faith. to meet the yo low price of a competitor. 

“We think the Supreme Court reaffirmed this fundamental en in the case of 
Standard Oil v. Federal Trade Commission (340 U. 8S. 231), but if a legislative restate- 


ment seems necessary or desirable we believe the Capehart bil will accomplish this. 
e 


“The view recently, but no longer, urged by a rity of th mission, and which 
is the basis for the Kefauver bill, is that meeting the equally low price of a competitor 
should not be a defense whenever it injures competition. s a practical matter, this 
completely nullifies the defense, and it would then never be available to any seller, for 
the ae Court has already held that every substantial difference in price may injure 

n. 


com 
: view formerly ressed for the Commission on S. 540 on March 16, 1953, is 
withdrawn to the extent that it is inconsistent with that here expressed. My letter of 
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During that period of time the Federal Trade Commission acted 
to dismiss and close up a proceeding which previously had been 
instituted against the General Foods Corp.’ In that case the General 
Foods Corp. had been charged with discriminating in price unlaw- 
fully with the effect of destroying small-business concerns. The 
Commission in its notice of dismissal and closing of that case stated 
that the degree and extent of proof of injury to small business con- 
sidered by the Commission necessary to sustain the case had not been 
Rn sate by the Federal Trade Commission lawyers who had been 
handling the case. Soon thereafter Business Week magazine carried 
a lead article entitled “Republicans Reshape the FTC.” That article, 
which appeared in the issue of June 5, 1954,’ made reference to the 
Commission’s dismissal and closing out of the General Foods case. 
It was stated that the Commission was undergoing a change “in make- 
up, in philosophy, and in organization,” which would make it harder 
for the Federal Trade Commission lawyers to present such cases as 
the General Foods case and easier for the big-business man who is up 
on the FTC carpet. 

Hon. James M. Mead, one of the minority members of the Com- 
mission, who had served as Chairman of the Commission before 1953, 
dissented to the Commission’s dismissal and closing out of the Gen- 
eral Foods case. 

He also contended that in the record of that case was ample evi- 
dence of injury to small business and that the injury was of such 
nature as would satisfy the requirements of law for the Commis- 
sion’s issuance of an order to stop the discrimination being practiced 
by the General Foods Corp. Commissioner Mead in his dissenting 
opinion in the General Foods case stated : 


The record in this case shows that General Foods increased its share of the 
market and that the competitors of General Foods had a decreasing share of the 
market. * * * in 1939, the year immediately prior to the initiation of the deals, 
General Foods controlled 62.2 percent of the national market in pectin. * * * 
General Foods’ share of the market increased during the “deal” years to 1946 
when its share was 80.5 percent of the market. * * * 

Economists may differ as to what particular percentage of the national market 
a concern may have before it may be classified as a monopoly. A concern having 
35 percent of the market may not be a monopoly, but certainly when a con- 
cern begins to obtain over 50 percent of the national market in any particular 
commodity, then such concern, because of such share, is in the position to exert a 
very significant effect on the market. An area price discrimination by a con- 
cern having 35 percent of the market may not have as great an adverse effect 
as a discrimination by a concern controlling 80 percent of the market. * * * 


April 15, 1958, to the Director of the Bureau of the Budget which expressed my separate 
views on 8. 540 is attached. 

“A more detailed statement of both bills and the Commission's views on each is attached. 

“Commissioners Mead and Spingarn dissent from the views expressed in this report. 
A statement of their dissenting views is attached. 

“In view of your request that the Commission’s views on these bills be made available 
as promptly as possible in order to facilitate the work of the committee, this report has 
not been cleared by the Bureau of the Budget. 

“By direction of the Commission.” 

* Federal Trade Commission Docket No. 5675 in the matter of General Foods Corp. 
complaint dismissed and case closed April 13, 1954, 

*'The article which appeared in Business Week, issue of June 5, 1954, stated in part: 

“Basically, of course, FTC remains an enforcement : * * © PTC's job has in 
way ae but the way it intends to carry it Jat lew canned. As com; 
the ts did the Republicans are making it 


eat pote The immedia 
ever, is that it gives (Chairman) Howrey the 
plan becomes effective July 1, the Republican majo 
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It is admitted that Government counsel did not offer in evidence in this case 
the scalps or the hides of the small business competitors of General Foods. We 
do not have in evidence pounds of flesh or buckets of blood. We should not 
expect the type of evidence that Salome is said to have asked of Herod—the 
head of John the Baptist on a silver platter. 

Previously, the House Small Business Committee made a study and 
reported upon the operations of the Federal Trade Commission. That 
study was made during 1949 and the first half of 1950 and resulted in 
a report on January 1, 1951, to the 81st ne 2d session. The 
report is House Report No. 3236, Union Calendar No. 1122. It made 
it clear that the complaints which were then being made by small- 
business men concerning the operations of the FTC were somewhat 
similar to the complaints small-business men have made about recent 
operations of the FTC. In brief, they were to the effect that FTC 
had slowed down in its enforcement of the antimonopoly laws 
against price discrimination and other similar monopolistic practices. 
Public hearings were held during June 1950. Witnesses who were in- 
vited to testify included representatives of small-business organiza- 
tions constituting the Small Business Antimonopoly Conference. 

Major findings in the report made by the House Small Business 
Committee concerning that study were inserted into the record of the 
hearings on The Organization and Procedures of Federal Regulatory 
Commissions and Agencies and Their Effect on Small Business, as held 
by Subcommittee No. 1 of the House Small Business Committee in 
July 1955, at pages 214-216. Undoubtedly the fact was, as stated in 
that report, that morale on the part of a substantial segment of the 
staff had sagged. It is also beyond dispute that morale was lowest 
among those who were striving to enforce the antimonopoly laws, and 
one reason it was lowest there was because the mounting criticism and 
attacks upon the Federal Trade Commission had telling effect. For 
more discussion concerning that criticism and the attacks upon the 
FTC, see pages 10-19 of this report. From the statement of the 
facts in this report it is seen that the criticism of the FTC came from 
those against whom the FTC had sought to enforce the antimonopoly 
laws. It was being directed against the members of the FTC’s staif 
who stood for such enforcement. Therefore, it was not an unexpected 
development that the morale of such employees dropped when they 
noted that such attacks on the Commission were slowing down the 
Commission in its enforcement of the law. Furthermore, additional 
cause for concern ees when it became clear that one member of 
the Commission had joined in those attacks on the Commission and its 
staff and urged less enforcement. (See p. 16 of this report.) 

It was that condition and effects flowing from it that the House 
Small Business Committee studied and reported upon during the 81st 
Congress, 2d session, in House Report No. 3236. Fortunately, much 
was done to help remedy that situation within the Commission itself. 
For example, shortly thereafter the Civil Service Commission made 
a study and report upon the morale of the staff of the FTC. Portions 
of the Civil Service Commission report appear at page 79 of the record 
of the hearings before Subcommittee No. 1, July 1955. In that report 
the Civil Service Commission commended the FTC on the “high de 
of employee morale and work satisfaction” which had been attained 
under the chairmanship of Hon. James M. Mead. Therefore, it would 
appear that the FTC and its staff had undertaken their work with a 
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new spirit and with great promise for improvement in their work. 
However, as the record of the hearings before Subcommittee No. 1 
during July 1955 discloses, that improvement and promise ran into 
difficulty. After the appointment of Mr. Howrey in April 1953, the 
morale of the staff of the FTC dropped sharply. 

With respect to another agency, namely, the Federal Power Com- 
mission, the committee has in its files complaints relating to the 
manner in which it failed to act and prevent the establishment of 
gas rates which resulted in small business paying a rate per unit 
more than double the rate paid by larger business enterprises in the 
same area. An example of that is alleged to be found in a Federal 


Power Commission case arising from Kansas City, Mo.* 
Representatives of a large number of small-business men complained 
to the committee that the Federal Communications Commission was 
failing to act in accordance with its own stated objectives to prevent 
a monopoly in the communications industry, and was thereby aiding 
and abetting the stranglehold of the large networks of that industry.’ 


* Federal Power Commission Docket No. G—2410. 

®* John G. Johnson, Winston-Salem, N. C., chairman of the UHF Industry Coordinating 
Committee, as a representative of a large number of small-business men engaged in tele- 
vistow: broadcasting over UHF (ultra high frequency) stations testified to the following 
effect : 

“Mr. Evins. Thank you, Mr. Johnson, for your very challenging statement. 

“Is it your view that the FCC is overstudying the problem, or waiting so long to take 
action that all of the UHF stations will be out of business? 

“Mr, JOHNSON. I wouldn't say all of them, no, sir; because in some areas where they 
are not mixed up with VHF stations, technically, they have a good service and they can 
render a real service, and they are doing all right, but the majority of them, sir, are 
faced with a serious competitive disadvantage that they cannot overcome by good man- 
agement and hard selling, and well financing. It is a question of allocations. They 
don’t have the facilities. 

= . > ad . = = 

“Mr, ARNOLD. In relation to the FCC, the maintenance of the status quo, have any 
specific steps been taken by the FCC which are perhaps retrogressive from the point 
of view of the UHF people? I am thinking in particular of such matters as the pro- 
posed 5-mile rule. I am thinking of me action or lack of action taken with respect to 
the retaining of network affiliation by a UHF station when a VHF station comes into the 
market. And my question to you, then, will be: Has the FCC made any decisions or 
adopted any policies in this connection which actually would make it harder for you to 
compete instead of easier? 

“Mr. JoHNSON, Yes, sir; I believe so. I believe they have made it more difficult by 
reason of the 5-mile rule. As an example, in hearings which have beeen held, numerous 
selected areas where stations existed, stations, asked the Commission not to further 
aggravate the situation, but to do what we call unmix them, a term known as deintermix- 
ture. They proposed that deintermixture in such markets be before the VHF competition 
fully develops, on the theory that if it is not done before it develops, there will be no UHF 
to elaim deintermixture. And I believe without exception the FCC has unfortunately 
turned down every proposal for deintermixture.” (Record of hearings of Subcommittee 
Fy of ~ wa" on Small Business, House of resentatives, 84th Cong., March 20, 

» PP. sem, ° 

Mr. Jack Younts, president of Daytime Broadcasters Association, Inc., testified on the 
behalf of more than 1,000 daytime broadcasting stations, constituting more than one-third 
of this Nation’s radio-broadcasting stations. e represented only small-business men and 


tated : 

“Daytime broadcast stations are the small business of the radio-broadcast industry. 
They serve an admittedly vital public need by hundreds of small communities throughout 
the United States for their own outlets of expression. In many of these communities they 
are the only local outlets and despite the fact that the programs of distant radio or tele- 
vision stations may reach such communities, such distant stations in no sense serve the 
communities’ local civic, s educational, political, agricultural, informational, economic, 
and entertainment needs as only the communities’ own local stations can. And even where 
daytime stations operate in large growing cities having full-time radio and television 
stations, they serve important pon cpeaene | needs for diversified programing and advertising 
mediums for the community's small establishments. 

“But despite the admittedly vital role and function of these many hundreds of daytime 
stations in small and large communities, under FCC rules and Lape they must operate 
on a schedule which constricts their peceraning, Souze toa ogg A portion of the day 
and they must remain silent during the remai of the day, in order that a handful of 
distant wer stations enjoy exclusive occupancy of the channels. deed, 
under the rules, unless the t high-power station licensed on the channel chooses 
to give his consent, the da deaster must maintain that silence even though, 


mye broa 
- ri ut Sey" prohibited hours, the distant high-power station does not broadcast at 
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The Civil Aeronautics Board has been accused by representatives of 
small business during the course of hearings before congressional 
committees of adopting rules and regulations which encourage and 
result in a tighter monopoly control by the large concerns over the air 
transportation in the country. ; 

Complaint was received by the House Small Business Committee 
to the effect that the Securities and Exchange Commission had issued 
a set of rules which it proposed to adopt, and which it was com- 
plained, if adopted, would bring on “a crisis for American small busi- 
ness.” In that connection reference was made to the SEC proposal 
which was pending in August 1955 for a change in its rules and regu- 
lations providing for 85 percent of an issue of securities to be sold 
within a period of 6 months after commencement of the offering. The 
staff of the House Small Business Committee discussed the subject 
matter of that complaint with members of the staff of the SEC. Sub- 
sequently, namely in February 1956, another proposed escrow rule 
was released by SEC. It provided that a smaller amount, namely 50 
percent of the total offering, would have to be sold within a period of 
6 months after the commencement of the offering. However, on July 
23, 1956, a new regulation A was put into effect by SEC. It excluded 
all reference to the proposed escrow rule, such as was made the sub- 
ject matter of the small-business complaint of August 1955. 

Subcommittee No. 1 of the House Select Committee on Small Busi- 
ness made its investigation and held en» regarding the organi- 
zation, operations, and procedures of the Federal regulatory agencies 
and commissions against an impressive backdrop of complaints to 
the effect that those agencies and commissions were not operating in 
the interest of small business and the public interest. Included in 
that backdrop were reports which appeared in the press ™ to the effect 
that a number of Federal regulatory agencies and commissions were 
ceasing to be the independent regulatory bodies provided for in the 
law. Many of these reports were to the effect the independent 
commissions and agencies were falling under the domination 
and control of political influences and big-business influences exerted 
directly and through the executive branch upon the commissions. It 
was for these reasons that provision was made for the study to include 
an inquiry into the organization, procedures and operations of the 
Federal Trade Commission (FTC), Federal Power Commission 
(FPC), Federal Communications Commission (FCC), Civil Aero- 
nautics Board (CAB), and the Securities and Exchange Commission 


(SEC). 


Origin AND ImporTANCE or Freperan RecuLatory CoMMISSIONS AND 
AGENCIES 


The power to regulate commerce is given to the Congress by the 
Constitution of the United States. In article I, section 8, Congress is 


% Record of hearings on Future of Irregular Airlines in United States Air Transporta- 
, before the Senate Small Business Committee, March—-May 19538, PR; 116 and 


also record of hearings on Role of I lar Airlines in United States Air 

before Senate Small iness Committee, April-May 1951, 

, an on Revision of Civil Aeronautics Act, before the Committee 

4 re wat Foreign Commerce, U. 8. Senate, 83d Cong., 2d sess., April—July 1954, 

it Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, July 18, 1955, pp. 6-15. 
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empowered “to regulate commerce with foreign Nations, and amon 

ie neheiad States, and with the Indian Tribes.” There is no constr 

2 utional grant of any such power to the President of the United 
tates. 

In several instances Congress has del its power to regulate 
commerce. It has done so under specific policy guides and with 
specifically stated objectives to certain agencies of the Government, 
Therefore, Federal regulatory commissions and agencies have been 
established through legislative enactments creating them to carry out 
policies laid down by the Congress. The provisions in the legislative 
enactments delegating to and creating in agencies of the Government 
the power to regulate commerce, carry considerable authority and 
power, semilegislative in nature. Congress has done that in order 
to provide facilities for implementing specific legislative enactments 
compen to regulate commerce. 

Why was it necessary for Congress to so delegate its power to regu- 
late commerce ? 

Following the conclusion of the Civil War in 1865, the great growth 
of railroads and other means of long-distance transportation, commu- 
nication, and commerce created new problems of regulation. Con- 
gress found it impossible to devote the necessary time required for the 
daily regulation of commerce in the interest of the public. 

The independent regulatory commission device was determined upon 
as a solution to the problem. The first such agency was the Interstate 
Commerce Commission. It was established in 1887.% While the es- 
tablishment of the Interstate Commerce Commission was perhaps 
the most spectacular development in the creation of regulatory com- 
missions and agencies, it proved to be only one of many such agencies 
that followed it. 

Creation of the Intertsate Commerce Commission in 1887 as an arm 
of the Congress, to which the Congress delegated functions of a legis- 
lative character, marked open, widespread pantie recognition of the ad- 
ministrative law process. 

That process was not new. It commenced at the beginning of our 
Federal Government. The first session of the First Congress enacted 
three laws conferring important administrative powers. They in- 
cluded some of the powers now administered by the Bureau of Cus- 
toms in the Treasury Department. 

By 1940, the Federal regulatory commissions and other agencies of 
the Government utilizing the administrative law process had spread 
through 9 executive departments and 18 independent agencies. ey 
included the Social Security Board, the Food and Drug Administra- 
tion, the Packers and S ards Administration, the Veterans’ Ad- 
ministration, the Federal Power Commission, the Commodity Ex- 
change Administration, the Bureau of Internal Revenue, the Federal 
Reserve System, the Federal Trade Commission, the Interstate Com- 
merce Commission, the Federal Deposit Insurance Corporation, Pass- 

rt Division of the State Department, Inspection Division of the 

ost. Office Department, Division of Public Contracts of the De- 
artment of Labor, Bureau of Immigration and Naturalization of the 
partment of Justice, the Grazing Service of the Department of 


nee te Commerce Commission Act of February 4, 1887, 24 Stat. 379, 383; 49 
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the Interior, the Railroad Retirement Board, the National Labor Rela- 
tions Board, the Securities and Exchange Commission, the United 
States Employees Compensation Commission, the Federal Communi- 
cations Commission, and the Civil Aeronautics Board. 

In fact, the Code of Federal Regulations for 1940 listed 111 depart- 
ments, bureaus, divisions, and independent agencies issuing rules and 
regulations dealing with almost every phase of human activity. 

While those that were within the different departments of the exec- 
utive branch of the Government acted to administer and enforce cer- 
tain Federal laws, many of those that were independent of the exec- 
utive branch, such as the Interstate Commerce Commission, the Federal 
Trade Commission, and the Federal Power Commission, were en- 
trusted by the Congress, under delegated powers, to implement legisla- 
tion through the performance of semilegislative functions. They op- 
erated under a mandate to further the declared public policy by breath- 
ing life into and guiding the legislative enactments. 

hus, developed administrative law processes dealing with taxes, 
customs, old-age assistance, pensions, money to be lent, subsidiaries, 
unemployment compensation, public assistance, grazing permits, pat- 
ents, copyrights, licenses for waterpower developments, the determi- 
nation of whether certain practices fell within the limitations of the 
phrase “unfair methods of competition,” and a host of other actions 
of vital importance to the everyday life of all Americans. 

The additional agencies were modeled generally after the Inter- 
state Commerce Commission. They were conceived and organized to 
perform quasi-legislative functions as arms of the legislative branch 
independent of the Chief Executive. Also they perform quasi- 
judicial functions in their status of independent regulatory agencies. 

In order to assure that they would remain independent and free 
from political control, the creating legislative enactments provide 
that they shall be nonpartisan and that the members shall not be 
subject to removal from office except for statutory causes. For exam- 

le, five members constitute the membership of the Federal Trade 

Yommission. The law provides that not more than three shall be 
appointed from the same political party. Each member is appointed 
for a term of 7 years. The terms of the five members are staggered 
so that a continuity in the membership of the agency is assured. The 
law also provides that no member shall be removed except for the 
causes enumerated in the statute, namely, “inefficiency, neglect of duty, 
or malfeasance in office.” 

The constitutional and statutory concepts regarding the independ- 
ence of such commissions and agencies have been affirmed by the Su- 
preme Court of the United States in a number of cases. Perhaps 
the most om ee of those cases is that of Humphrey’s Executor v. 
U. 8. (295 U. S. 602). That case arose after the President of the 
United States removed the late William H. Humphrey from his posi- 
tion as a member of the Federal Trade Commission in 1933. In that 
instance the President gave as his reason for the removal that— 


the aims and purposes of the administration with respect to the work of the 
Commission can be carried out most effectively with personnel of my own 


selection. 

The Supreme Court held that the President of the United States 
was without authority to effect such removal without statutory cause. 
In reaching its decision the Court reviewed both the legislative history 
and the constitutional concepts underlying the establishment of the 

85199 —56——2 
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Federal Trade Commission and similar independent regulatory com- 
missions and agencies. In that connection the Court pointed up and 
stressed the necessity of keeping such commissions aid epaticked inde- 
pendent and free from political influence if they are to serve the 
urposes for which they were established, namely, to implement the 
egislative enactments in the field of interstate commerce." 
_ The Federal regulatory commissions not only achieved a place of 
importance by virtue of their responsibilities and duties in matters 
made subject to their jurisdiction, but also because of the growing 
volume of the work they have handled and the growing significance 
of their success in the discharge of their responsibilities and duties.“ 


FreperaL Reautarory Commissions AND AGENCtIES CRITICIZED AND 
ATTACKED 


The system and the work of the Federal regulatory commissions and 
agencies came under attack as the importance and volume of their work 
increased. The very fact of their success in their important work 
brought adverse criticism from those against whom success was re- 
corded. Representatives of those who had lost in tilts with Federal 
regulatory commissions were soon taking shots at the successful agency 
in particular and the system of the administrative process in general. 

The vast and varied responsibilities and duties of the Federal Trade 
Commission include investigations and proceedings against unfair 
methods of competition and unfair acts and practices in common. 
In the discharge of those responsibilities and duties the FTC soon 
after it was established during the administration of President Wood- 
row Wilson, commenced an investigation of the practice of large steel 
producers charging higher prices to some of its customers than it 
charges other customers. It was found that the United States Steel 
Corp. was using a pricing system that came to be known as the “Pitts- 
burgh Plus” system of pricing.” 

At that time the United States Steel Corp. owned and operated 
steel plants at Pittsburgh, Pa.; Chicago, I1l.; and Duluth, Minn. Un- 
der the Pittsburgh Plus system of pricing, the customers of the United 





13 In its opinion in the case of Humphrey's Eeecutor v. U. 8. (295 U. 8. 602) the Supreme 
Court of the United States meticulously outlined and delineated the jurisdiction of the 
Federal Trade Commission apart from the jurisdiction of the executive branch of the 
Government. In its reference to the FTC the Court said: 

“It is charged with the enforcement of mead pon except the policy of the law. Its duties 
are neither political nor executive, but predominantly quasi-judicial and quasi-legislative. 

“The Federal Trade Commission is an administrative body created by Congress to carry 
into effect legislative policies embodied in the statute in accordance with the legislative 
standard therein prescribed, and to perform other specified duties as a legislative or as 
a judicial aid. Such a body cannot in any proper sense be characterized as an arm or an 
eye of the executive. Its duties are performed without executive leave and, in the con- 
templation of the statute, must be free from executive control. 

” * os , * _- . >. 

“The debates in both Houses demonstrated that the prevailing view was that the Com- 
mission was not to be ‘subject to anybody in the Government but * * * only to the people 
of the United States’; free from ‘political domination or control’ or the robability or pos- 
sibility of such a thing’; to be ‘separate and apart from any existing department of the 
Government—not subject to the orders of the President.’ 

* * 


“The fundamental necessity of maintaining each of the three general departments of 
Government entirely free from the control or coercive influence, direct or indirect, of 
either of the others, has often been stressed and is hardly open to serious question. So 
much is implied in the very fact of the separation of the powers of these departments by 
the Constitution ; and in the rule which recognizes their essential coequality. The sound 
application of a principle that makes one master in his own house precludes him from 
imposing his control in the house of another who is master there.” 

44 Final Report of the Attorney General's Committee on Administrative Procedure, 
Appendix F, entitled “The Volume of Business of Administrative Agencies,” pp. 314-326. 

FTC Docket No. 760 in the Matter of U. 8. Steel Corporation et al. 


PROBLEMS OF SMALL BUSINESS 11 


States Steel Corp. located in Minnesota and taking delivery from the 
United States Steel Corp. plant in that State, nevertheless incurred 
delivered costs on their purchases equal to the sum of the Pittsburgh 
base price plus an amount equal to the freight from Pittsburgh to 
destination. Thus the system required a customer in Minnesota, who 
bought wire fencing for farms or wire nails for the building of farm 
shelters, which were shipped to him in Minneapolis from the United 
States Steel plant in Duluth, Minn., to pay a freight charge thereon 
the same as if they had been shipped to him from Pittsburgh, Pa. 
The charging of that larger unearned amount of freight became known 
as the charging of “phantom freight.” The customers who were for- 
tunate enough to be located at or near Pittsburgh, in their purchase of 

oods of like grade and quality, incurred a substantially smaller de- 
ivered cost. In view of those circumstances, the FTC alleged and 
found in the Pittsburgh Plus case that the United States Steel Corp. 
was discriminating in price in violation of the Federal Trade Commis- 
sion Act and the Clayton Act, through the use of the Pittsburgh Plus 
sricing system and in part by virtue of charging the customers in 
Minnesota higher prices than it was charging customers in other lo- 
cations for goods of like grade and quality. 

The FTC acted to stop that discriminatory practice of the United 
States Steel Corp. In that connection the FTC made findings to the 
effect that under the Pittsburgh Plus pricing system, the phantom or 
emergency freight paid by the farmers in only 11 of the Middle 
Western States amounted to as much as $30 million annually. The 
Commission, therefore, ordered that practice stopped.”* 

In April 1937, the United States Attorney General in reporting to 
the President on an extensive investigation concerning the use of basing 
point systems in the steel and other heavy goods basic industries 
recommended that complaints regarding the use of such systems be 
referred tothe FTC. In that connection the Attorney General stated: 

The administrative and quasi-judicial remedies in the hands of the Federal 
Trade Commission may be better adapted to the control of the subject matter 
of this particular complaint than action by the Department of Justice * * *. 
It appears therefore that a problem is presented which can be more satisfactorily 
investigated and dealt with through the more flexible remedies of the Federal 
Trade Commission.” 

Therefore, the Federal Trade Commission instituted proceedings 
challenging the legality of basing point systems as used by all of the 
principal producers of cement ** and the principal producers of steel.” 

The Commission moved through the arduous task of litigating those 
cases. It found that the pricing systems involved, in fact, substan- 
tially lessened competition and tended to create monopolies, and 
therefore were unfair as a matter of law. At the conclusion of its 
proceeding against the Cement Institute, the Commission issued an 
order commanding the defendants in that case to stop fixing prices 
on cement and to stop discriminating in prices charged for cement 
by agreement through the use of a basing point system of pricing. 


16 Record of hearings on Price Discrimination before the Select Committee on Small 
pepeees, Eve ot Representatives, November 17, 1955, p. 830. 
.at p. F 
. tye iat ket No. 3167 in the matter of the Cement Institute et al. Complaint issued 
. u . 
Pre Docket No. 5508 in the matter of American Iron and Steel Institute et al. 
Complaint issued August 14, 1947. 
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The Supreme Court of the United States affirmed that order of the 
FTC during April 1948,.”° 

In the meantime, the Commission was proceeding against other 
all combinations in restraint of trade which involved the use of 
similar practices. 

During the period of time that the FTC was engaged in its work 
against unfair methods of competition and unfair acts and practices 
in commerce and was succeeding in that work as has been indicated, 
other Federal regulatory commissions were likewise moving forward 
in their work to protect the public interest. Court decisions upheld 
actions which had been undertaken by such agencies as the Federal 
Power Commission, the Federal Communications Commission, the 
Civil Aeronautics Board, and the Securities and Exchange Com- 
mission. 

The increasing success of the Federal regulatory agencies in their 
work to protect the public interest brought an increase in the tempo 
of the attacks upon the agencies and upon the administrative law 
process. In the beginning the adverse criticism was leveled at the 
concept of administrative law as being the root of all of the trouble 
stirred up by the Federal regulatory commissions. 

Therefore, there began a concerted attack on the system of admin- 
istrative law. That turned out to bea long fight. It spread to many 
fronts. With the passage of time, the representatives of regulated 
industries enlisted the aid of their attorneys to help them carry on the 
fight. Some of the attorneys involved held memberships in the leading 
and highly respected bar associations. Some of the attorneys who 
moved to carry this fight for their clients against the administrative 
law process utilized their positions as members of highly respected bar 
associations to push the ight against administrative law in the bar 
associations. Carefully and painstakingly they argued their case 
against administrative law. e administrative law process was 
damned as un-American. As a result they secured introduction of a 
bill which incorporated the legislative proposals drafted by the special 
committee on administrative law of the American Bar Association. 
That bill took the form of S. 915 in the 76th Congress (1939). It 
failed to become law. However, another one based on the recommen- 
dations of the American Bar Association and of the same general 
import was introduced in June 1944.”* 

ut of all those proposals a new bill emerged in the 79th Congress. 

It became known as §. 7. It passed and became law in 1946. It is 
known and cited as the Administrative Procedure Act. In the form 
in which it passed and was enacted into law, S. 7 was not made subject 
to any hearings in the Senate, although hearings were held on pro- 
osals for similar legislation in prior years. The hearings on S. 7 
in the 79th Congress in the form in which it became law included 
testimony from two members of the American Bar Association. No 
representatives of the general public were heard. A representative 
from one of the Federal regulatory commissions, namely, the Inter- 
state Commerce Commission, was heard. The testimony of that wit- 
ness seriously objected to the judicialized administration of the various 
laws provided for by S.7. To the very conclusion of the consideration 





8. 2080 of the 78th Cong. i Gdta™ slutae shies semedy, Wet 6 There 
ewise had been introduced in the 77th Cong., similar ; namely, 8. 674, 675, 918, 
me H. a eet 80th Cong., 2d sess. (1948), known as the bill. : 
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of S. 7 by the 79th Congress, members of the public and representa- 
tives of certain Government agencies continued their requests to be 
heard on the provisions of the bill. 

Many changes were introduced after the hearings had been con- 
cluded and before the bill was voted on in the Congress, but no hear- 
ings were held at all on the bill in its final form. Nevertheless, at 
the strong urging of representatives of a number of industries which 
had been subject to regulation by the various agencies, the bill was 
enacted into law during June 1946. 

Quickly it was hailed as a victory over the administrative law 
process. In the New York Times of Sunday, July 21, 1946, section 
3, page 1, is an article by John P. Callahan entitled “Industries Hail 
Curb on Agencies.” The following is quoted from that article: 

Utility, rail, and numerous other industries * * * are celebrating the recent 
passage of the Administrative Procedure Act * * *. When the * * * bill became 
law last month, corporation counsel and company officials looked back on more 
than 10 years of continuous effort * * * to remove the “onerous” problems that 


beset companies appearing before these agencies * * *. Passage of the bill was 
considered a major victory for the American Bar Association, sponsor for the 
measure, 

One of the suggestions made by the critics of the administrative law 
process was a complete separation of the functions of investigation, 
prosecution, and decision into separate agencies. The provisions 
of the Administrative Procedure Act of 1946 did not go that far. For 
example, it had been proposed that there be provided for in the law “a 
separation of functions” in the administrative law process. The critics 
argued that under our system of government the legislator, and the 
legislator alone, should make the law. They abho the fact that the 
Interstate Commerce Commission performs semilegislative functions 
in implementing laws passed by the Congress. Likewise they criti- 
cized the administrative law process, because it provides for an admin- 
istrator to make decisions also in dealing with those respecting whom 
the law is administered. The critics argued against an administrator 
making any decisions in such situations. In other words, their argu- 
ment was to the effect that the Railroad Retirement Board, for exam- 
ple, should not set itself up as a judge in disposing of claims of certain 
pensioners. They sot that it was all right For such a Board to 
pay out a pension in accordance with the laws passed by the Cangpeees 
and in the precise amounts determined by the judges of courts. They 
argued that the decision in determining the amount to be paid should 
be separated from the administrative action in making the payment. 
The arguments ignored the complexities and great volume of work 
involved in administrative law as carried on by the various agencies. 

The volume of cases arising under certain laws is very t.2 The 
Veterans’ Administration, the Railroad Retirement Bowed the United 
States Employees Compensation Commission, for example, each ad- 
judicates many thousands of comparatively small claims annually. 
The Veterans’ Administration alone makes determination in hundr 
of thousands of cases each year and the Social Security Board in 
even larger numbers each year. Would it be in the public interest to 
have all of these judgments entered by judges of the courts? 

The most striking fact that the critics of the Federal regulatory 





* Final Report of the Attorney General’s Committee on Administrative Procedure, 
appendix F, entitled “The Volume of Business of Administrative Agencies,” pp. 314-326. 
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agencies and commissions found themselves up against was that for 
many years Congress had been setting up administrative agencies in 
apparent so-called disregard of the attempt to separate powers as 
interpreted by the critics of the administrative law process. More- 
over, the courts have never held legislation combining the function 
of the administrative law process to be in violation of the constitu- 
tional requirements of due process. Therefore, it is understandable 
why Congress when it passed the Administrative Procedure Act in 
1946 did not dismember the Federal regulatory commissions and 
agencies, as had been urged. It limited its imposition of restrictions 
on those commissions and agencies to requirements that the com- 
missions establish detailed sets of rules of practice, and then adhere 
to such rules meticulously. 

The failure of the efforts to dismember the Federal regulatory com- 
missions and agencies only applied the brakes and did not halt the 
attacks on those agencies. When the move for dismemberment failed, 
the burning questions became—who shall control these agencies? It 
became clear that the opponents and critics of the Federal regula- 
tory commissions and agencies did not wish them to remain inde- 
pendent and subject only to the control of the Congress of the United 
States, the members of which represent the people directly. 

The attacks on the Federal regulatory commissions and agencies 
encompassed attacks on the laws they were administering and enforc- 
ing. It is not strange that for the most part those attacks came from 
representatives of interests which had been made the subject of pro- 
ceedings by the agencies. An informative record of how that attack 
was carried on against the FTC and the laws it administers appears 
ina report by Prof. Earl Latham, of Amherst College, Amherst, Mass., 
entitled “The Politics of Basing-Point Legislation.” That article ap- 
— in the spring 1950 issue of Law and peice ger é Problems, 

uke University. It has been reprinted in the record of hearings on 
Price Discrimination before the Select Committee on Small Business, 
House of Representatives, 84th Congress, November 4, 1955 (pp. 541- 
579). That article and the record of the testimony (pp. 113-124 and 
474-496) before the Select Committee on Small Business, House of 
Representatives, presented a showing of some of the lobbying effort 
that was expended by persons who were directly employed, or other- 
wise represented steel interests, in the attack on laws administered by 
the FTC. However, in most instances the critics in leading their 
attacks on the agencies through writings in legal publications and in 
speeches failed to disclose the fact that they were involved as repre- 
sentatives of interests against whom the agencies were proceeding.” 

One attorney,“ who represented a number of parties involved in 
proceedings before the Federal Trade Commission, sharply criticized 
that agency. He had advocated a complete dismemberment of the 
agency with a removal of all of its powers and authority to proceed 
against practices which lessen competition and tend to create mo- 
nopoly.” 





% See The Attack Upon Delivered Price Systems, by Hilder, 14 Geo Washington Law 
Review, 397 (1946); The Implied Conspiracy Doctrine and Delivered ricing, by Kittelle 
and Lamb, 15 Law and Contemporary Problems, 227 (1950); and Federal Antitrust 
Legislation by S. Chesterfield Oppenheim, Michigan Law Review, June 1952, p. 1168. 

% William Simon, Esq., of Chicago, Iil., and Washington, D. C. 

% See The Case Against the Federal Trade Commission, by Simon, 19 University of 
Chicago Law Review, 297 (1951). See also The Antitrust Laws from the Viewpoint of 
a Private Practitioner, by Van Cise, Practicing Law Institute (1949). 








PROBLEMS OF SMALL BUSINESS 15 


Leaders in the steel industry sought to build public opinion against 
the Federal Trade Commission and to assure legalization of the steel 
industry’s traditional pricing methods, even those which had been 
held to be unlawful.” 

Their advocacy of legislation to legalize the steel industry’s basing 
point pricing systems resulted in the establishment of an “advisory 
council” which was supposed to advise Congress on what to do about 
the problem.” 

Many of the members of that “advisory council” were representa- 
tives of parties against whom proceedings had been prosecuted by 
the Federal Trade Commission.”* 

Coupled with those efforts was a plan to propagandize and preju- 
dice the public against the Federal Trade Commission, the law it ad- 
ministers, and the administrative law process.” 

Attorneys who were representing parties in proceedings then pend- 
ing at the Federal Trade Commission and involving allegations that 
the delivered pricing practices involved in those proceedings were 
unlawful drew up a “blueprint” for thus 2d nb the public. 
That “blueprint” provided for an elaborate program to mold public 
opinion.” 





%* Record of hearings on Price Discrimination before the Select Committee on Small 
Business, House of Representatives, October 31, 1955, pp. 36-37. 

71d, at pp. 37. 

Id. at pp. 37-49. 

* Id. at pp. 474-496. 

*See the text of the entire “blueprint,” record of hearings on Price Discrimination 
before the Select Committee on Small Business, House of Representatives, November 4, 
1955, p. 478-496, some portions of which are quoted as follows: 

“Cay Public relations.—The keystone of the entire program is adequate, well-planned, 
and well-executed public relations, not only with the general public but with all organized 
groups representing segments of the public such as individual businessmen, business organi- 
zations, labor organizations, one groups, consumer groups, professional groups, and 
regional interest.” Pp. 38-47. 

a * . t 7 . 

“(b) Change in administration.—The thought is frequently expressed that a Republican 
administration will reverse the Federal Trade Commission’s attitude toward delivered 
en . €o those who know Washington and the 4 attitudes of bureaucracy, that 
s wishful thinking. In the first place, the Federal Trade Commission is an independent 
and supposedly bipartisan body. Not more than 3 of its 5 members can be of the same 

litical party, and its staff attorneys (from whom the real impetus of the attack on 

elivered pricing comes) are nonpolitical civil-service employees. Secondly, the Com- 
mission has thus far arngpey gn | defended its attack on delivered pricing as an attack 
on monopoly, price fixing, and other garden-variety violations of the antitrust laws. The 
antitrust laws are nonpartisan sacred cows which both political parties are bound to 
enforce, and while the last Republican administration let such enforcement fall into 
desuetude, the next one will be under too much pressure from labor and other similar 
interests to be able to do so even if it wishes. 

“(e) Changes in Federal Trade Commiesion.—Three of the Federal Trade Commissioners 
Ayres, Davis, and Ferguson) are quite old, and the term of one (Ferguson) expires in 
eptember 1948. However, it is naive to suppose that a change in the pe | of 

that body would be likely to Jretece both a complete reversal of past thinking and an 
reese J oT to extricate the Commission from the policy to which the present mem- 
bership has so irrevocably committed it. Particularly is this so when virtually the entire 
civil-service legal staff of the agency has been imbued with the theory that delivered 
potas is inherently bad. At best any change of attitude on the Commission's part would 
painfully slow. 

. 


° * . * a ° 
“D., PUBLIC RELATIONS 


“The term ‘public relations’ is used here in its broadest possible sense. It includes 
relations not only with the general public but also with all organized groups representing 
segments of the public, such as farmers, labor, consumers, students, professional groups, 
and perhaps most important of all, business itself in all of its branches. Adequate, well- 
planned, and well-executed public relations is the keystone of the entire program for with- 
out it the most effective witnesses and the most cordial relations with Congress and 
other branches of the Government could accomplish little. 

“The public-relations program must, of course, direct itself at each s fie up in 

of group’s particular interests and problems. There is no simple or exhaustive 


method of c g the various Bey 8 and interests at which public relations should 
be directed, but the following will indicate generally what broad categories should be 
covered and in which manner. 


@ oe s es o@ & s 
In addition to members of the groups listed above there is the general public. Most mem- 


soeseesd 
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By this time a number of the critics of the administrative law process 
and of the laws entrusted to the Federal regulatory commissions and 
agencies apparently considered that the attacks on the Commission 
and the oma entrusted to them were gaining ck eres support. New 
critics up. Some appeared .in ee quarters. They 
sneloded heal members of the bar who through such writings and speeches 
undoubtedly became better known to would-be dlieasta: s Also in- 
cluded was Hon. Lowell B. Mason, 1 of the 2 Republican members of 
the FTC. He spoke frequently and before many groups of business- 
men. In one of his speeches Commissioner Mason urged his audi- 
ence to seek advice from those who were openly attacking the Federal 
Trade Commission. In that connection he recommended the advice of 
one who was known to advocate the dismemberment of the Federal 
Trade Commission. 

In his attacks on the administrative law process and on the Federal 
regulatory commissions and agencies, Commissioner Mason alleged 
that the system raised questions as to whether we are ready “to throw 
out the iain our qui cial traditions inherited from our forefathers 
which held all men innocent until proven guilty.” * 

He likened the administrative law process at the Federal Trade 
Commission to the system applicable in Soviet Russia, and asserted 
that he was unable to state whether we acquired the system from Rus- 
sia or Russia acquired the system from America. 

Remarks appearing in a number of his speeches obviously were cal- 
culated to arouse businessmen against the Federal Trade Commission, 
the laws it administers in particular, and against the administrative 
law process in general. On one occasion he stated to businessmen : 

I warn you that Government has plenty of trigger-happy bureaucrats who still 
today would sooner sue a businessman than eat. 

On another occasion, before the New York State Bar Association, 
Commissioner Mason praised the then current movement to centralize 
more authority and power in the office of the Chairman and he ad- 
sewed the taking away from other Commissioners of a number of 

nsibilities and duties which had been entrusted to them.” 

e argument against the Federal regulatory commissions and 
——< was continued. It was argued that it constituted a veritable 
“fourth branch of the Federal Government.” The argument was in- 

creasing that these commissions and agencies should not remain in- 


bers of this group, if they have heard of delivered ~ a have been led to think it 
a on fro 


is evil. Efforts should be made to neutralize op sane at la both on 
a national and local scale through publications and also in caries cf he constituencies of 
the individual Senators and Representatives. Ge interest in cs problem can be 
stirred up by articles in ponent publications, the furnishing of editorial material Bk ana 
feature stories to eeeay om institutional pas Megeam cen sengae of cana cr} adenine 
as a subject of debate igh schools ee 2 io p s, and a speak ureau 
which would supply qualified speakers ization lun 3 and so forth. ne 

* See “yg You Are in Business You are Pro bly Guilty, by Burns, 28 Barron’s Weekly, 


5 
(328 See evs st Stop Kicking Business mesh ag oN o2 ewe, © om American ane Nam gg pie May 1948, 


21. e record of his Epiewere Seoatactarers, 
Association, -Attant wi Mantle ag A October mtr an and fc deedets neta can Steel 
rehouse Associa ¢., April at 1950, en usiness Job Ob instead of 


orks.” 
2 See Let’s Stop Kicking Business Around, by eee. pavnee Fans American Hardware 
Manetectarery’ ent on, Atlantie City, October 19, 1948, p. 
3 See Give Business the Job ee a the Works, by Mason, before the American Steel 


a Association, Inc.. April 27 
See Mason | before Ay <5 of the fine and _baper dis 
tel, Ss — dt April 5, 


» aes “Abt 8, Tab Pere ner 
January 25, 1950; pp. Beil. 
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dependent, but that their administrative functions should be trans- 
ferred to some Government department, or at least be made subject to 
the control of a chief administrator in each agency who would be under 
the control of the Chief Executive in some measure. 

About that time in 1947, there was organized and appointed “The 
Commission on Organization of the Executive Branch of the Govern- 
ment,” 

Ex-President Herbert Hoover was made Chairman of that Com- 
mission. Therefore, it became known popularly as the Hoover Com- 
mission. On March 3, 1949, Mr. Hoover submitted a Report on the 
Organization of the Independent Regulatory Commissions and trans- 
mitted therewith a report by a task force of his Commission on the 
same subject. The task force report thus transmitted by Ex-President 
Hoover recommended some very significant changes which were 
designed to affect the administration of business in the Federal a- 


tory agencies and commissions. From that report is quoted the 
following: 





We recommend that the chairman of each commission should be designated 
from among the members by the President and should serve as chairman at his i 
; pleasure. This proposal is closely related to our recommendation, discussed in } 
the next chapter, that the chairman should be recognized as the administrative 
head of the agency. 

Designation by the President provides an acceptable channel of communica- 
tion between the commission and the President * * *. 

The second important advantage of Presidential designation is that it assists 
in achieving the objective of improving the internal administration of the 
commissions. 

* * * As explained * * * our recommendation is not intended to deprive the 
other members of fully equal participation in the making of policies and sub- 
stantive decisions of the agency. It is only designed to center the administration 
in one member, responsible to the commission, to relieve the other members of 
these duties, and to assure effective supervision essential for expeditious handling 
of cases and orderly dispatch of business. 

* * * the members will seldom voluntarily delegate to the chairman or any 
other official, for a substantial period, the necessary authority to perform these 
essential duties. On the contrary, where the members select the chairman, he 
is ordinarily little more than a presiding officer without any real administrative 
role. This is the case in the Interstate Commerce Commission and the Federal 
Trade Commission, where the office rotates. annually. It is also true in the 
Federal Power Commission, where the chairman serves out his term as chair- 
man. In the Securities and Exchange Commission, the chairman was clearly 
the administrative head in the early years, when the members usually followed 
Presidential wishes, in selecting him, but more recently there has apparently 
been some decline in his position. 

Even when the President names the chairman, he is not always accepted as 
the administrative head of the agency. But generally speaking, he does occupy 
a stronger position in this respect and is usually able to take more responsibility, 
especially if it is clear that he enjoys Presidential support. * * *” 


Fenn ges there was enacted a law providing for a reorganiza- 
tion of the agencies of the Government.” 

By the terms of that law the President of the United States was 
empowered to reorganize, consolidate, or shift from one agency to 
another offices and functions of the Federal Government. It was also 
provided that in the exercise of that power the President, in making 
any changes in the organization of Government provided for by prior 
legislation, would submit his plan of reorganization to the Congress, 
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and that the plan would be considered as lawful and effective unless 
rejected by the House or the Senate, or both, within a period of 60 
days. 

Pursuant to the provisions of the Reorganization Act of June 20, 
1947, the President on March 13, 1950, submitted to Congress plans 
providing for reorganization of the Interstate Commerce Commis- 
sion, Federal Power Commission, Federal Trade Commission, Federal 
Communications Commission, Securities and Exchange Commission, 
Civil Aeronautics Board and the National Labor Relations Board. 
Those plans provided for a reorganization of those agencies in keep- 
ing with the recommendations which had been made by the Hoover 
Commission regarding the appointment of a permanent chairman of 
each by the President. 

The President made it clear in his message to the Congress that the 
principal objectives of the plans were not original with him but 
resulted from the Hoover Commission recommendations.“ In that 
connection, the President stated : 

The designation of all chairmen by the President follows out the general con- 
cept of the Commission on Reorganization [Hoover Commission] for providing 
clearer lines of management responsibility in the erecutive branch. [Emphasis 
supplied. ] 

By that time the original concept that these Federal regulatory 
agencies and commissions were arms of the Congress had been forgot- 
ten. The Hoover Commission had so thoroughly regarded and treated 
them as objects that should be made subject to the control of the Chief 
Executive, and had repeated the statement of the need as the Hoover 
Commission saw it for a single control in the Chief Executive over all 
of these agencies, that no one seemed to remember that they were crea- 
tures and arms of the Congress. For example, the President in pre- 
senting his plans for reorganizing these commissions and agencies 
stated that the plans proposed a bold approach to the “problem of 
delineating responsibility for authority for the management of the 
executive branch.” [Emphasis supplied. | 

Furthermore, it was made clear that the object of the proposed reor- 
ganization of these commissions was not only to provide greater effi- 
ciency but also to “enable the President to obtain a sympathetic hearing 
of broader consideration of national policy which he feels the Com- 
mission should take into account.” @ 

In addition to the appointment of a permanent chairman by the 
President for each of the agencies, the plans for reorganization which 
were submitted also provided for a transfer of certain functions from 
the agencies to the cheieinns in each of the agencies. The functions 
transferred to the chairman included the appointment and supervision 
of personnel, distribution of business among personnel and adminis- 
trative units of the agency, and the use and expenditure of funds. 
However, the plans, as had been indicated in the Eisoves Commission 
reports, apparently sought to provide reservation of authority to the 
commissions over general policies and certain major personnel appoint- 
ments. The extent to which the provisions of the plans and their 


“1 Hearings before the Senate Committee on Executive Expenditures in the Executive 
Department, 81st Cong., 2d sess., on S. Res. 253, 254, 255, 256, pp. 3-4 (1950). 

“@ Task Force on Regulatory Commissions, —, N, prepared for the Commission on 
Organization of the Executive Branch of the Government, January 1949, p. 32 
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reservations could be, and were, reconciled, are dealt with to a consider- 
able extent in the later sections of this report. 

The Senate Committee on Interstate and Foreign Commerce, 
which normally handles legislation pertaining to the reorganiza- 
tion of these commissions, took time from its busy schedule 
to study the proposals for the reorganization of the commis- 
sions. Therefore, the chairman of that committee, Senator Edwin 
C. Johnson, of Colorado, and his colleagues who were members of 
the committee had an opportunity to secure a better understanding 
of the significance of the proposals for the reorganization of these 
commissions than did other members of the Senate and the House. 
Consequently, Senator Johnson introduced resolutions for disapproval 
of the proposals for reorganizing the Interstate Commerce Commis- 
sion, the Federal Power Commission, and the Federal Trade Com- 
mission. His opposition to the plans was based upon his contention 
that they moras a for an invasion of the functions of these arms of 
Congress and for a departure from “long-established congressional 
policy that regulatory agencies must be independent and directly 
responsible to Congress.” * 

Some of the interests concerned with the Interstate Commerce Com- 
mission regulations, including representatives of some shippers, rail- 
roads, truckers, their employees, and members of the Association of 
Interstate Commerce Commission Practitioners, representatives of the 
Federal Communications Commission Bar Association, and the Na- 
tional Association of Broadcasters, joined with Senator Johnson in 
opposing the proposed plans for reorganization of the Federal 
regulatory agencies and commissions. 

Following that opposition, the Senate disapproved the proposed 
plans for reorganizing the Interstate Commerce Commission and the 
Federal Communications Commission. But the plans which had 
been proposed for the Federal Trade Commission, the Federal Power 
Commission, the Securities and Exchange Commission, and the Civil 
Aeronautics Board became effective. Thereupon, those agencies lost 
the independence they had enjoyed in the selection of Chairmen from 
among their members and in exercising control over administrative 
functions of their respective agencies. 

The Interstate Commerce Commission continues independent of 
the Chief Executive in the selection of its Chairman. It chooses 
its Chairman and has control over its internal organization and the 
administration of its functions. To a lesser extent, the Federal Com- 
munications Commission has similarly escaped the fate that befell the 
Federal Trade Commission, the Federal Power Commission, the 
Securities and Exchange Commission and the Civil Aeronautics 
Board. 

However, due to the fact that in the law creating the Federal Com- 
munications Commission there was a provision for the appointment 
of the Chairman by the President, it today appears to be subject to the 
control of the Chief Executive to that extent. The extent to which 
certain of the interests, supposed to be regulated by the Federal Com- 
munications Commission, exercised influence over it will be discussed 
in later sections of this report. 





* Hearings before the Senate Committee on po genet in ve CO Departments, 
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REORGANIZATION OF FeprrAL ReeguLarory Commissions As PRovinep 
FOR IN RECOMMENDATIONS OF THE Hoover COMMISSION 


This section of our report will deal with reorganizations which were 
effected in the Federal Trade Commission, the Federal Power Com- 
mission, the Securities and Exchange Commission, and the Civil Aero- 
nautics Board in accordance with recommendations contained in re- 
ports which were made by the Hoover Commission. These reorgani- 
zations placed great power in the hands of the Chairmen of these Com- 
missions. It must be borne in mind that the Chairman of each of 
these Commissions and Board is appointed by the Chief Executive 
and is removable from the office of chairman at the pleasure of the 
Chief Executive. 

The reorganization of the Federal Trade Commission was effected, 
as provided for in the recommendations of the Hoover Commission, 
through Reorganization Plan No. 8. 

This reorganization plan was made effective May 24, 1950. Section 
3 of the plan is quoted as follows: 


The functions of the Commission with respect to choosing a chairman from 
among the membership of the Commission are hereby transferred to the Presi- 
dent. 


And sections 1 and 2 of the plan transferred from the Commission 
to the Chairman the functions, as follows: 


Section 1. Transfer of functions to the Chairman.—(a) Subject to the pro- 
visions of subsection (b) of this section, there are hereby transferred from the 
Federal Trade Commission, hereinafter referred to as the Commission, to the 
Chairman of the Commission, hereinafter referred to as the Chairman, the 
executive and administrative functions of the Commission, including functions 
of the Commission with respect to (1) the appointment and supervision of 
personnel employed under the Commission, (2) the distribution of business 
among such personnel and among administrative units of the Commission, and 
(3) the use and expenditure of funds. 

(b) (1) In carrying out any of his functions under the provisions of this sec- 
tion the Chairman shall be governed by general policies of the Commission and 
by such regulatory decisions, findings, and determinations as the Commission 
may by law be authorized to make. 

(2) The appointment by the Chairman of the heads of major administrative 
units under the Commission shall be subject to the approval of the Commission. 

(3) Personnel employed regularly and full time in the immediate offices of 
members of the Commission other than the Chairman shall not be affected by the 
provisions of this reorganization plan. 

(4) There are hereby reserved to the Commission its functions with respect 
to revising budget estimates and with respect to determining upon the distribu- 
tion of appropriated funds according to major programs and purposes. 

Sec. 2. Performance of transferred functions—The Chairman may from time 
to time make such provisions as he shall deem appropriate authorizing the per- 
formance by any officer, employee, or administrative unit under his jurisdiction 
of any function transferred to the Chairman by the provisions of this reorgani- 
zation plan.“ ; i 

Reorganization Plan No. 9, respecting the Federal Power Commis- 


sion, as recommended by the Hoover Commission, was to the same 
effect as Reorganization Plan No. 8, respecting the Federal Trade 


#15 F. R. 3175; 64 Stat. 1264. 

* Record of hearings of Subcommittee No. 1 of the Select Committee on Small Business, 
House of Representatives, 84th Cong., 1st sess., on The Organization and Toceqsures of 
the Federal latory Commissions and Agencies and Their Effect on Small Business, 
pt. pee rene Commission, p. 24. 

p. 24. 
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Commission. It was also approved and made effective in June 1950." 
The same is true regarding Reorganization Plan No. 10, respecting 
the Securities and Exchange Commission.* 
At the same time Reorganization Plan No. 13, respecting the Civil 
Aeronautics Board, as provided for in the recommendations of the 
Hoover Commission, was approved and made effective. It was the 
same as Reorganization Plans No. 8 (FTC), No. 9 (FPC), and No. 
10 (SEC) regarding the transfer of the functions of the agencies in- 
volved to the Chairman and in respect to the performance of trans- 
ferred functions. That reorganization plan differed from the others 
only in respect to the method of selection of the Chairman. The Presi- 
dent of the United States had annually designated one of the members 
of the Civil Aeronautics Board to serve as Chairman prior to the date 
of Reorganization Plan No. 13.” 
As pointed out in an earlier section of this report, the Hoover Com- 
mission recommended similar reorganization plans for the Federal 
Communications Commission and the Interstate Commerce Commis- : 
sion. Plans recommended for those two agencies did not become , 
effective because the United States Senate voted to disapprove the { 
recommendations. 
However, as in the case of the Civil Aeronautics Board, the Chief 
i Executive even prior to the date of the Hoover Commission recom- 
mendation had, and continues to have, the power and authority to 
appoint and remove from that office the Chairman of the Federal 
Yommunications Commission. To that extent the Chief Executive 
exercises influence and contro] over the head of that agency. 


coe 


CHAIRMEN OF FrepeRAL Recuiatory CommisstoNs APPOINTED BY THE 
Curr Executive Have Exercisep rHe Great Powers GiveEN THEM 
TurovucuH REeorGANIZATION oF THerr Respective AGENCIES 


As noted previously, reorganizations were made of the Federal 
Trade Commission, the Federal Power Commission, the Civil Aero- 
nautics Board, and the Securities and Exchange Commission, as pro- 
vided for in the recommendations of the Hoover Commission. 

Shortly after the Federal Trade Commission came under the chair- 
manship of Hon. Edward F. Howrey on April 1, 1953, friction arose 
within the administration, and particularly within the administration 
of the agency, over the amount of funds that should be requested for 
FTC for the fiscal year 1954. Thus the Chairman of the FTC was 
presented at that time with an opportunity of exercising his discretion 
in moving to assist the Federal Trade Commission in securing the 
funds it needed to carry out its functions and to keep its staff during 
the fiscal year 1954." In the exercise of that discretion the newly 
appointed Chairman of the FTC chose not to go along with other 


RR catenin 


* Record of hearings of Subcommittee No. 1 of the Select Committee on Small Business, 
House of Lg bet Fay! 84th Cong., Ist sess., on The Organization and Procedures of 
the Federal latory Commissions and Agencies and Their Effect on Small Business, 
pt. IT, Federal Power Me omg p. 580. 


t. 1266. 

hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal yee! Commissions and Agencies and Their Effect on Small 
Business, ZC Ill, Federal Communications Commission, bottom of p. 835 and top ot. 836. 
See also Congressional Record for May 17, 1950, p. 7178, re Reorganization No. 7 
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members of that agency who wanted to request that Congress appro- 
riate funds not only equal to the funds available to the FTC for the 

fiscal year 1953, but an increase in such funds. At that point it ap- 
eared that the funds for FTC for the fiscal year 1954 would be re- 
uced by the amount of $125,000 below what they were for the fiscal 

year 1953. s 

In the hearings during the spring of 1953 before the subcommittee 
of the Senate Committee on Appropriations an impassioned plea was 
made by Commissioner Stephen J. Spingarn that the funds for the 
FTC be restored and that an appropriation be made to provide for 
an investigation and a report on the spread between what the farmer 
gets and the consumer pays for food. It was stated that, if the cut 
of $125,000 prevailed, the Commission would not only be unable to 
make the proposed study regarding the cost of food, but also would 
be unable to carry its full staff in the antimerger work and other 
important functions of the Commission. On that occasion Mr. 
Howrey, the new Chairman of the FTC, when he sensed that Com- 
missioner Spingarn was going to make that plea, announced to the 
Senate Appropriations Subcommittee, “I want to disassociate myself 
from the request in advance.” * Thereupon, the 83d Congress acted 
and, as has been stated, cut the appropriations for the FTC, for the 
fiscal year 1954, $125,000 below what they had been for the fiscal year 
1953. 

Shortly thereafter the new Chairman of the FTC, Mr. Howrey, 
semaned his fellow Commissioners that he had been subjected to 
“enormous pressure from the Republican National Committee, that 
they had 8,000 applicants over there for whom they were seeking 
jobs.” He stated that he had been resisting that pressure, but that 
since he was Chairman he was entitled to the support of the Com- 
mission in the making of appointments, and that if the other Com- 
missioners were not going to support him by agreeing to the appoint- 
ments to the staff that he was then proposing “he could play tough, 
too, and start making a lot of changes * * *.”™ 

Mr. Howrey did make a lot of changes at the Federal Trade Com- 
mission. It was clear that the deficit in the FTC budget described 
above would have to be made up by staff attrition, but Mr. Howrey 
commenced making appointments of new personnel to the staff of 
the Commission."> He made appointments of two persons to serve 
as Executive Director and as Secretary of the Commission on August 
14,1953. These two staff members were appointed to take the position 
which had been handled by a single staff member theretofore.” The 
salary of the single staff member who had served as Executive Director 
and Secretary had been $11,800 per annum.® The salaries of the 2 
new appointees who took over the functions of Executive Director 
and Secretary were $12,000 and $11,300, respectively, totaling $23,- 


%? Record of hearings on First Independent Offices Appropriations for Fiscal Year 1954, 
et a of the Committee on Appropriations, U. 8S. Senate, 83d Cong., 

Dp . » Pp. “ 

% Record of Deasinen before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, Ist sess., 84th Cong., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, p. 204, 

Td. at p. 205. 

Id. at pp. 31-32 and 48-49. . 

Id. at p. 49. 

Td. at pp. 204 and 287-288. 

S Id. at p. 287. 
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000. Mr. Howrey proceeded to make numerous additional appoint- 
ments of new personnel to the staff of the FTC.” 

The reduction in FTC appropriations for the fiscal year 1954 made 
it mandatory to reduce, instead of increase, the size of the staff and 
that the reduction would be a substantial one, even if no new appoint- 
ments were made to the staff and if the reduction should be made effec- 
tive at or near the beginning of the fiscal year 1954—that is July 1, 
1953. Any delay in the making of that reduction during the fiscal 
year and likewise the making of new appointments, would increase the : 
size of the FTC deficit and require that a larger number of its staff 
members be separated, with consequent disruption in the work of the 
FTC. Nevertheless, Mr. Howrey not only made new appointments to 
the staff, but delayed for a considerable period of time moves to put 
into effect the necessary reduction in force. Therefore, as a natural 
and foreseeable consequence, the deficit grew, and when Mr. Howrey 
did announce to the staff the extent of the reduction in force that he 
planned to put into effect the FTC deficit for the fiscal year 1954 was 
not the $125,000 which had been decreed by the 83d Congress, but 
$270,000. 

When the reductions in force were applied to the staff of the Federal 
Trade Commission, they were so arranged that they did not affect the 
new appointments which had been made to the staff by Mr. Howrey. 
Instead, the reductions in force hit FTC career staff members, many of 
whom had long terms of service, ranging from 20 years or more.™ 

Also the reductions in force were levied heavily against staff mem- 
bers of the FTC Bureau of Antimonopoly and Bureau of Economics 
who were carrying on important antimonopoly work.” For example, 
the trial staff of the Bureau of Antimonopoly of the FTC was reduced 
more than 25 percent. The antimonopoly trial attorneys who were 
separated as a part of that reduction-in-force program were carrying 
heavy dockets of important antimonopoly cases.™ 

It is interesting to note that some of the new personnel appointed to 
the staff by Mr. Howrey »lanned and made the arrangements for the 
reduction in force heretofore described which was made at the FTC. 

New personnel appointed to the staff of the FTC by Mr. Howrey 
argued with high hicials of the Civil Service Commission for ap- 
proval of the plans which had been made for the reduction in force at 
FTC. However, the Executive Director of the Civil Service Com- 
mission pointed to defects in the plans and in that connection stated: 

Excessive narrowness of competitive level is a common ground of employee 
appeal. 

* ” * * * hd = 


We cannot, therefore, give advance approval to the competitive levels which 
you outline in your letter. 
2 « 





* * « « i 

* * * We believe that the knowledge, skills, and abilities necessary to perform 
the jobs are sufficiently similar to make them interchangeable.” 

Despite that advice from the Civil Service Commission, Mr. 
Howrey’s appointees, and even he, contended that the reduction in 





Td. at pp. 287-288. 

© Id. at pp. 31-32 and 49-50. 

“ Id. at pp. 38-39 and 206-210. 
Id. at pp. 40-42. 

81d. at pp. 265-292. 

“Id, at pp. 275-278. 

® Td. at pp. 236-255 and 265-274. 
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force was carried out “100 percent in accordance with civil-service 
regulations,” although they admit that the reduction in force, includ- 
ing the narrow competitive areas and levels involved, was based upon 
the concept that “each level concerns mutually exclusive activity of a 
specialized nature” so as not to vee interchangeability.“ 

As has been noted, the Civil Service Commission found that the 
positions did not involve mutually exclusive activity of a specialized 
nature, so as to preclude interchangeability. 

The disregard of the warning that the Civil Service Commission 
had given the FTC about the defects in its reduction-in-force program 

roved costly. One employee who was separated brought an action 
in the United States district court. In a report and opinion of the 
court’s commissioner in that case, who made findings regarding the 
defendant’s motion for summary judgment, there appears the follow- 
ing statements : 

I think that the agency was in error in establishing in separate and different 
“eompetitive levels” the positions concerned herein of attorney-adviser, GS-9, 
and attorney-adviser, GS-11. I think that the agency was likewise in error in 
establishing separate competitive levels of positions in attorney-adviser group 
and trial-attorney group and that all should have been included in but one reten- 
tion register, showing the different subgroups thereunder. The Commission has 


done indirectly that which it cannot properly do directly. * * * 
e a + . * - as 


Whether for political reasons or otherwise, it cannot but be noticed that the 
Commission daily adds numerous positions to its list of excepted positions. 
+ oa * a s t . 


Aside from the great increase in the number of jobs excepted from the com- 
petitive service, it appears that rights of veterans under the preference provisions 
of the statute are being narrowed in such regulations even to the deprivation of 
the appeal provisions of the statute enacted for veterans’ benefit. 

Final resolution of the employee’s rights has not yet been made. 

Another employee contended to the Civil Service Commission that 
his separation from the FTC was invalid. The Civil Service Com- 
mission upheld his contention and in a letter to the Federal Trade 
Commission announced that its Appeal Board had carefully consid- 
ered the matter and stated: 

As a result of this consideration, it is the decision of this Board that the 
removal action was not justified and is not shown to be for such cause as will 
promote the efficiency of the service. 

The Civil Service Commission ordered that the employee be restored 
to his position. 

Mr. Howrey also exercised his authority and power in changing the 
personnel of one of the important committees at the FTC. That was 
the Commission’s Administrative Procedure Committee which studied 
and made recommendations to the FTC regarding changes in its rules 
of practice. It wasa vitally important committee. Thec made 
in it by Mr. Howrey involved his appointment of a new chairman of 
the committee. Also, his appointments to the committee amounted to 
more than a majority of the committee’s membership.” In a ing 
before the Antitrust Subcommittee of the Committee on the Fatidiary, 





Td. at p. 249. 
® Civil Action No. 871-55, United States District Court for the District of Columbia. 
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House of Representatives, Mr. Howrey undertook to defend his action 
in making those changes in the membership of the FTC Administra- 
tive Procedure Committee. On that occasion he was criticized for 
the changes he had made.”° 

An agency chairman sent a press release regarding his agency oper- 
ations to the White House before other members of the agency were 
informed about the press release.” 

Presidentially appointed Chairmen of other Federal regulatory 
commissions and agencies likewise exercised the power they held to 
make appointments of personnel to the staffs of their respective agen- 
cies vitally important to the performance of the functions of those 
agencies and to the carrying out of public policies.” 


PRESIDENTIALLY AppoInrep CHAIRMEN OF FEepERAL ReeuLatrory Com- 
MISSIONS ARRANGED FOR STUDIES OF THE ORGANIZATION OF THEIR 
Resrecrive Agencies, Wirn a View to Errecring FurrHer 
REORGANIZATIONS 


During 1953 it was in vogue for the heads of Federal departments 
and agencies to have private firms of management engineers to survey 
and study the organization and operations of their respective Gov- 
ernment departments and agencies. It was during that period of 
time that a private firm of management engineers, Robert Heller & 
Associates, 1 Ohio, was employed to survey, study, and make 
recommendations concerning the organization and operations of the 
Federal Trade Commission. Mr. Howrey, the new Chairman of the 
FTC, arranged for Heller & Associates to survey the FTC. He did 
that after Heller & Associates suggested such a survey in a letter to 
him under date of May 12, 1953.8 

Although Robert Heller & Associates were employed to undertake 
that important assignment, which did involve representatives of that 
firm examining the inside secrets of the Federal Trade Commission’s 
organization and operations, and various aspects of work pending in 
that agency, and which led to recommendations from Heller & Asso- 
ciates vitally affecting the future effectiveness of the agency in carry- 
ing out public policy against monopolistic conditions, Mr. Howrey 
and the Ganantesicn admitted : 


We do not know the nature and scope of the experience of these persons in 
the enforcement of Federal laws dealing with monopolistic acts or prac- 
tices, 9% 34:7 


™ Record of hearings before the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives, 84th Cong., June 7, 1955, on Current Antitrust 
Problems, pp. 2352-2356. See also p. 2365, where the chairman of the Committee on the 
Judiciary, House of Representatives, referred to this matter and stated, “I am not so 
naive as to think stacking is not done in many places.” 

™ Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, pp. 8335-345. 

2 Record of hearings before Subeommittee No. 1 of the Select Committee on Small Busi- 
ness, House of Boorenatatives: 84th Cong., pt. II, Federal Power Commission, pp. 594-596, 
614, 670-671, and 679-680 ; Pp Ill, Federal Communications Commission, pp. 692-693, 
794, 816-820; pt. IV, Civil Aeronautics Board, pp. 893-907; and pt. V, Securities and 
Exchange Commission, p. 913. 

% Record of hearings before Subcommittee No. 1 of the Select Committee on Small Busi- 
ness, House of Representatives, 84th Cong., Ist sess., on The Organization and Procedures 
of the Federal Regulatory Commissions and Agencies and Their Effect on Smail Business, 
pt. I, Federal Trade Commission, pp. 386-387. 

* Td, at p. 406. 
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In that connection Mr. Howrey denied that the survey was con- 





cerned with the laws against monopoly or the policies and legal pro- 1 

cedures of the Commission. However, as will be pointed out subse- » 

quently in this report, Robert Heller & Associates recommended the b 

abolishment of the Bureau of Antimonopoly and the making of other C 

changes in the Commission’s organization and procedures concerning ¢ 

its handling of antimonopoly cases, which recommendations were e 
accepted. 

Not only was the Commission without knowledge when Robert if 

Heller & Associates were employed to investigate the Federal Trade & 

Commission, concerning the experience of the investigators in the I 

Heller firm, but it also hedged when it was requested to specify the f 

extent of its knowledge concerning any possible conflict of interest of C 

Heller & Associates in appearing in Commission proceedings and in c 

conducting an investigation of the agency at the same time. In that I 

connection Subcommittee No. 1 of the House Small Business Com- ] 

mittee asked the question : s 

Does the Federal Trade Commission know whether or not any of the Heller . 

Associates were retained or employed in any capacity since January 1952 by 

any individual or company under investigation by the Federal Trade Commis- é 

sion or involved in any of its proceedings or by any party having a direct interest ] 































in one of its proceedings? If so, list the names of the individuals or companies. 
To this question the Federal Trade Commission replied : 


So far as we know, Heller Associates were not retained or employed in any 
Federal Trade Commission matter during the period they were engaged in 
making its survey for the Commission. 

It is known that since February 1, 1954, Heller Associates have been em- 
ployed, as is set out below, in one matter pending before a hearing examiner. 

Crown Zellerbach Corp. through its attorneys has engaged Heller Associates 
to perform an economic and statistical analysis in connection with a current case. 

The Commission also has been informed that Pillsbury Flour Mills, Inc., 
attempted to engage the Heller Associates to perform a statistical analysis in a 
pending Commission proceeding, and that this proposal was rejected by Heller 
because it would have been made during the period that their contract with 
the Federal Trade Commission was operative. 

No other information concerning relations between Heller and other Federal 
Trade Commission proceedings has come to the Commission’s attention.” 


Included in the objectives and scope of the survey of Robert Heller & 
Associates were the following : 


a 


1. The survey is to provide an evaluation of the organization and management 
of the Commission and to develop recommendations for improvement in its 
organization structure and management practices which will promote economy 
and efficiency in the performance of its assigned functions, duties, and respon- 
sibilities. 

2. The procedural methods used by the Commission in carrying out its func- 
tions and objectives, with a view to improving the criteria for work to be under- 
taken, and to developing means for freeing the Commissioners from routine 
matters. 

3. The organization of the Commission, including the distribution of responsi- 
bilities for its operating functions and for the activities involved in its manage- 
ment, with special reference to the way in which its work processes are related 
both to the present form of organization and to any alternative grouping of 
functions and activities that are recommended.” 










%Td. at pp. 406-407. 
* Report and recommendations of Robert Heller & Associates on its Survey of the 
Federal Trade Commission, pe. 1 and 2, copy of which is in the files of the subcommittee. 

also record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, p. 388. 
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The survey was undertaken and made during the winter of 1953-54. 
The official files of the Commission were made the subject of exami- 
nation. Much of the information into which they probed has not 
been made available to regularly employed officials of the Federal 
Government who are responsible for efficiency in the operation of the 
Government and in the effectiveness of the Government’s policy 
against monopoly. 

Robert H. Heller & Associates made their management survey re- 
port upon the Federal Trade Commission on February 1, 1954. The 
report is contained in an elaborate volume consisting not only of text 
but also a series of organization charts, maps and diagrams. The 
firm of private management engineers who made that report con- 
cluded, and so recommended, that the FTC should abolish its Bureau 
of Antimonopoly and undertake its antimonopoly work through new 
bureaus which it was recommended that the Commission create. 
Recommendations were also made for a realinement of the review and 
study of antimonopoly cases. In that connection it was concluded 
and recommended that the review and study of FTC antimonopoly 
cases should not rest with the Chief of the Division of Investigation 
and Litigation in the Bureau of Antimonopoly, as theretofore, but 
instead should be diffused by assignment to 28 “project attorneys.” 
At page 54 of the Heller report the following statement is made: 

It is recommended that the Federal Trade Commission adopt the plan of reor- 
ganization and related policies outlined and described by this report. 

At the urging of Mr. Howrey, the FTC followed that recommenda- 
tion, and thereby effected a further reorganization of the FTC dur- 
ing June 1954. 

In addition to providing the Chairman of the FTC with an oppor- 
tunity to abolish the FTC Bureau of Antimonopoly and other such 
organizational units, that action also provided him with an oppor- 
tunity to make additional appointments of personnel. In that con- 
nection, Mr. Howrey testified : 

Oh, yes, I don’t for a minute want to have you think that I did not name new 
people. I felt that the Commission needed a complete reorganization from top 
to bottom. I felt that they needed new men in key jobs. 

* * * We changed every single job in the Commission, and we appointed new 
men to many jobs. But it was largely a realinement of people. 

For instance, we dissolved the Bureau of Antimonopoly and the Bureau of 
Antideceptive Practices and replaced it with a Bureau of Investigation and a 
Bureau of Litigation.“ 

The cost of the survey approximated $34,000. It was borne by the 
Bureau of the Budget. However, the cost of the reorganization was 
borne by the FTC. The Chairman of the FTC, when he was asked 
what that cost amounted to, replied: 

Oh, yes; I suppose we spent some money shifting employees from room to 
room, and so forth. What the cost of it is, I do not know.” 

Likewise Mr. Thomas P. Baxter, Chief of the Division of Manage- 
ment and Organization, Federal Trade Commission, who helped ef- 


7 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., ist sess., on The Organization and 
Procedures of the Federal yng Commissions and Agencies and Their Effect on 
ae awe pt. I, Federal Trade Commission, p. 52. See also p. 35. 

. at p, 47. 
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fect the reorganization recommended by the Heller firm, did not know 
the cost of the reorganization. He did, however, furnish information 
from which some computations can be made indicating the cost of 
some aspects of certain operations resulting from the asi, ea 
tion. For example, as a result of the Heller firm recommendations, 
there was established at the Federal Trade Commission more divisions, 
sections, and offices than had existed theretofore.” 

New and more paperwork was provided for, following the reorgani- 
zation which was recommended by Heller & Associates. While there 
is indicated in the testimony of Mr. Baxter * that under the reorgani- 
zation a smaller number of forms is required to ie on the paperwork 
of the Commission, he did admit that on some of the new forms, such 
as Progress Reports, there are from 22 to 38 columns that must be 
filled out to complete the 4, Glynn Even in the filling out of daily 
timecards the needs as increased. For instance, under the 
former system only one card was filled out each day by each member 
of the professional staff. Now, each member of the professional staff, 
numbering 257 employees, is required to fill out a separate timecard 
each day for a ‘nail period of time spent on each separate case. Dur- 
ing the fiscal year 1955 the 257 members of the professional staff of the 
FEC submitted approximately 100,000 such records.” At an average 
annual salary of $8,758," and with the average time of approximately 
3 minutes required for each of the professional staff members to fill out 
and file such records,™ the cost of making these records would appear 
to so cai $21,895. The committee is of the opinion that the cost 
was less for the filling out of the fewer simpler records in previous 
years. 

Not only was the cost of operation of the FTC increased under this 
new reorganization by virtue of the increased P senor? as has been 
indicated, but the cost of operation of the FTC was also increased b 
virtue of the reorganization providing for new positions of high sal- 
aried people. Some examples of that are provided in the testimony 
before the subcommittee.* 

Likewise, the Chairman of the Federal Power Commission moved 
to have a private management study made of that agency. The firm 
employed to do that work was Cresap, McCormick & Paget, manage- 
ment engineers, New York, N. Y. The Chairman of the Federal 
Power Commission testified that the Bureau of the ae chose the 
firm of Cresap, McCormick & Paget to make the survey of the Federal 
Power Commission after the Chairman of that agency had requested 
that such a study be made. His testimony dealing with that subject is 
quoted as follows: 

Mr. KUYKENDALL. That was Mr. Dodge then, yes. 

Mr. Evtns. He did not initiate, then, this management study, but you as 
Chairman? 


Mr. KuYKENDALL. I as Chairman requested—lI initiated the idea, and requested 
him to have it made. 
Mr. Evins. You requested Mr. Dodge to recommend a firm to you? 


Id. at p. 297. 
Id. at p. 311. 


* Id. at p. 299. 
Sd. at pp. 284-292. 


PROBLEMS OF SMALL BUSINESS 29 


Mr. KuyKEnpDALL. I requested Mr. Dodge to have the study made. He did not 
recommend any firm to me. 

Mr. Evins. How did you determine upon employing the firm of Cresap, Mc- 
Cormick & Paget? 

Mr. KUYKENDALL. I did not determine upon it. 

Mr. Evins. Who did? 

Mr. KuYKENDALL. The Bureau of the Budget. 

Mr. Evins. Who paid for their services? 

Mr. KuYKENpDaLL. The Bureau of the Budget. They have a fund used for that 
r Mr. Evins. Do you know any time in the history of the Commission when the 
’ Chairman or members of the Commission called upon the Bureau of the Budget 
to survey this so-called independent agency, created by Congress to be an arm 
of the Congress? 

Mr. KuYKENDALL. I do not know if the Federal Power Commission had ever 
done that before or not. I do not know who made the one previous study that 
I had heard of that the Federal Power Commission had many years ago. 

Mr. Evins. Well, it really was not the Power Commission in this instance; it 
was the Chairman? 

Mr. KvuyKenpDALL. The Chairman, yes. The other Commissioners knew of it. 
I do not think there was formal Commission action on it.” 

As in the case of the employment of Robert Heller & Associates 
for surveying the Federal Trade Commission, no one involved in 
the employment of the private management firm to survey the Federal 
Power Commission had information detailing the nature and scope 
of the individual surveyor’s experience in the enforcement of Federal 
laws the administration of which had been entrusted to the Federal 
Power Commission." 

Likewise those involved in the employment of that management 
firm to survey the Federal Power Commission had no information 
and made no inquiry concerning the question of whether the members 
of that firm designated to look into the innermost secrets of the Federal 
Power Commission were “retained or employed in any capacity since 
January 1953 by an individual or firm under investigation by the 
Federal Power Commission, involved in any of its proceedings, or 
actively engaged in practice before it.” 

It was common knowledge that prior to the date of the survey by 
Cresap, McCormick & Paget that the agency’s Bureau of Accounts, 
Finance, and Rates, had proven to be one of the FPC’s mainstays in 
the parame of its duties in enforcing laws entrusted to the agency 
by the Congress. That Bureau was under the direction of a devoted 
career employee widely known for his public service. The private 
management firm of Cresap, McCormick & Paget, at the conclusion 
of its survey of the FPC, recommended “Abolishment of Bureau of 
Accounts, Finance, and Rates.” © 

Subsequently the Bureau of Accounts, Finance, and Rates was 
abolished, as provided for in the management firm’s recommendation. 

Cresap, McCormick & Paget also recommended the appointment 
of an “executive officer.” The Chairman appointed and the Commis- 
sion acre or concurred in appointment of the executive officer 
on October 21, 1954. The Chairman selected for the position a man 


** Record of hearings before Subcommittee No. 1 of the Select Committee on Small Busi- 
ness, House of Representatives, 84th Cong., Ist sess., on The Organization and Procedures 
of the Federal Regulatory Commissions and Agencies and Their Effect on Small Business, 
a an ag Power Commission, p. 569. 

a 563. 


® Id. at > 563. 
Id. at p. 564. 
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who had no previous experience in the enforcement of laws entrusted 
to the Federal Power Commission. However, after his selection and 
upon his appointment to his position as executive oflicer of the Federal 
Power Commission, he became responsible for the execution of the 
(oe Commission’s operational program.” 

fat Additional reorganizations were effected in the Civil Aeronautics 
ret Board providing for further appointments to the staff of that agency 
by the Chairman.” 

Also additional reorganizations were made at the Securities and 
Exchange Commission providing for further appointments by the 
Chairman of that agency.” 

While no structural reorganization was effected in offices at the 
Federal Communications Commission, the mere appointment of a 
new Chairman of that agency by the President during 1953 was viewed 
as providing the means for “making staff changes.” *° 














CHAIRMEN OF FreperAL ReGguLtatrory Commissions AND AcENcres Ap- 
POINTED BY THE Cuter Executive To Tuem Posrrions or AUTHORITY 
AND Power Have Assumep Apprr1ionaL De Facro Powers anp Have 

De.ecatTed Some or Sucu Powers To SuBORDINATES 


Private firms of management engineers, which made surveys and 
studies of the Federal regulatory commissions, recommended that 
more authority and power be delegated to top-level staff members who 
were subject to direction by the Shadeien of the respective agencies. 
For example, the report of the firm of Robert Heller & Associates on its 
survey of the FTC, at page 57, stated: 

It is recommended that the Commission give immediate attention to delegation 
of more authority for decisions to the executive director and bureau heads. 

The spirit of the times and of this recommendation ceught on and 
was carried along by actions of the Chairmen of the FTC, FPC, FCC, 
CAB, and SEC. Each of these agencies has established a position 
of “executive director” or “executive officer,” with considerable author- 
ity and power regarding the administration and general operations 
of the staff of the agency. 

The House Small Business Committee was furnished with a descrip- 
tion of the responsibilities and duties entrusted to the executive direc- 
tor at the FTC, who was appointed to his position in 1954. That 
job description contains the following statements : 

He has administrative and technical supervision over all of the work of these 
bureaus and field offices, and: 

(a) Coordinates the casework of the bureaus ; 

(6) Consults with these bureau directors on technical problems that 
would normally go to the Chairman of the Commission and resolves such 
problems at his level whenever possible, or if not, takes the problems up 
with the Chairman of the Commission personally ; 


(c) Resolves conflicts between these bureau directors in regard to ad- 
ministrative and technical problems; 


(@) Plans and organizes the work of these bureaus and field offices; 
































© Id. at p. 565. 
* Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 24 sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. IV, Civil Aeronautics Board, pp. 891-892. 

®1d., pt. V, Securities and oe Commission, pp. 914-916. 
* Id., pt. ILI, Federal Communications Commission, p. 693. 
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(e) Reviews and evaluates the programs of the Commission designed to 
effect the proper equilibrium in our free-enterprise system and puts into 
effect changes and modifications required by a constantly evolving social 
and economic order ; 


(f) Evaluates all major complaints and takes appropriate action through 
interested bureau chiefs ; 


(g) Guides the day-to-day work of the Commission in all aspects through 
supervision and review of all work not directly in the area of the Commis- 
sioners themselves.” 


A statement to similar effect concerning the authority and power of 
the “executive officer” of the Federal Power Commission also was fur- 
nished to the House Small Business Committee.” The Federal Power 
Commission acknowledged that he “is responsible for the execution of 
the Commission’s operational program.” 

Likewise the Securities and Exchange Commission reported that 
its “executive director” exercised extensive authority concerning the 
activities of that agency.” 

The “executive officer” of the Federal Communications Commis- 
sion * and the “executive director” of the Civil Aeronautics Board ® 
were reported to be top flight important and high salaried officials of 
theig respective agencies. 

In addition to the establishment of the position of “executive di- 
rector” or “executive officer” as the top administrative subordinate of 
the Chairman in each of these agencies, there was also established a 
position closely connected with the Office of the Chairman. In the 
case of the Federal Trade Commission, it was given the title of “Legal 
Adviser and Assistant to the Chairman.” The incumbent in such 
position has no responsibility to make iy EN to the agency concern- 
ing his work. Above all others he owes his loyalty to the Chairman 
of the agency, because his position is one based on the use of the Chair- 
man’s personal patronage. In order to ascertain the nature of the 
duties, responsibilities, authority and powers residing in such a per- 
sonally appointed adviser and assistant, the committee sought and 
obtained a copy of the job description sheet of the incumbent in the 
position of “legal adviser and assistant to the Chairman of the Fed- 
eral Trade Commission” in July 1955. Among the statements con- 
tained in his job description sheet were the following: 

The legal adviser and assistant to the Chairman formulates agency policy with 
respect to the appointment and supervision of personnel, the selection and as- 
signment of work, in broad outlines, to the various bureaus and other adminis- 
trative units, and the use and expenditure of funds. The policy thus formulated 
is subject only to the approval of the Chairman as head of the agency, and 
the incumbent reports directly to him. Thereafter, the legal adviser and as- 


sistant turns over the policy thus formulated and approved to the Executive 
Director for execution and implementation. 

Incumbent initiates policy with respect to the preparation of yearly budget 
requests. Incumbent formulates policy with respect to which the Commission’s 
law-enforcement programs will receive emphasis, as compared to those that 
will not, development of new programs, discontinuance of old programs. Formu- 
lates policy determinations concerning the overall fiscal level at which the 
agency will operate, or will ask to operate. Development of consistent justi- 
fications are thereafter prepared by operating units under the supervision of 
the Executive Director. 


“%1Id., pt. I, Federal Trade Commission, p. 185. 

® Id., pt. If, Federal Power Commission, p. 565. 

“Id., pt. V, Securities and Exchange Commission, p. 915. 

* 1d., pt. III, Federal Communications Commission, p. 807. 
*% Id., pt. IV, CVivil Aeronautics Board, p. 893. 
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Ineumbent formulates agency policy with respect to the conduct, where neces- 
sary, of reduction-in-force programs, determining the relative importance of 
the programs and activities of the Commission's various bureaus—as the basis 
for the decision as to which areas will be affected by reductions. 

Formulates agency policy recommendations with respect to the types and 
kinds of cases that will be investigated, so as to assure a proper and effective 
administration of the laws committed to the Commission. 

Formulates policy recommendations as to the types and kinds of economic 
surveys and investigations that will be undertaken by the Commission’s Bureau 
of Economies under section 6 of the Federal Trade Commission Act. 

Incumbent serves as representative at White House level in matters requir- 
ing consultation, coordination, or approval. He appears as witness for Federal 
Trade Commission in congressional hearings. He represents the Chairman as 
spokesman before industry and professional groups.” 

Now, under the Hoover Commission reorganization plans for these 
agencies, there was no hint, suggestion, or recommendation for the 

airman of any one of these agencies to hold and exercise any au- 
thority or power to formulate and enforce agency policy. That was 
considered to be a power and duty reserved to the agency itself. Yet, 
as we can see from the foregoing, not only the Chairman but his sub- 
ordinate, the “executive director,” and his man “Friday,” his “legal 
adviser and assistant,” are said to be initiating, formulating, and 
supervising the exercise of Commission powers and policy. In all 
of these respects the assumption of such powers by the Chairman 
and his delegation of them to his subordinates, are completely ultra 
vires, even though they are equally and completely a deliverance of 
agency policy and functions over to the hands of persons who are 
serving in their respective positions as subordinates of one serving at 
the pleasure of the Chief Executive. 

It is noted that in the job description sheet of the legal adviser and 
Assistant to the Chairman of the FTC, it is stated that the “Incumbent 
serves as representative at White House level.”*° The incumbent in 
this position in July 1955 testified that he also had been serving as 
chairman of a group “composed of assistants to the heads of the Cabi- 
net departments and independent agencies” ;?” that he assumed this 
position shortly after the change in administration in the early part of 
1953; and that he and the members of the group had been getting 
together once or twice a month and talking over the problems of 
Government and “how we can cut redtape and so forth.” He also 
testified that on one occasion, Mr. Sherman Adams, Assistant to the 
Chief Executive, had met with his group2% However, the incumbent 
contended “I am just a country boy and I did not go to Harvard,” *” 
and indicated that what he gained from such meetings was social 
enhancement because that was such a “splendid social group.” 

Under delegation of authority from the Chairman of the FTC, the 
Executive Director made decisions and issued notices to members of 
the staff regarding their separation from Government service. Like- 
wise he and three other appointees of the Chairman constituted “a 
board for determining who is going to be employed at the FTC.” 

On April 5, 1955, the Chairman of the FTC, using his authority, 
powers and prerogatives as Chairman of this regulatory agency, ap- 


” Id., pt. I, Federal Trade Commission, p. 186. 
2 Td. at p. 182. 

17d. at p. 183. 

12 Td. at pp. 184-185. See also pp. 338 and 344. 
483 Td, at p. 185. 

1% Id. at pp. 266—267. 

1 Td. at p. 263. See also pp. 282-288. 
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porated a task force which was later designated as the “Antimerger 
ask Force,”** He appointed one of his subordinates as the chair- 
man of the task force. ter this appointee testified that he under- 
stood that one of the purposes of the task force would be “to select 
those of the mergers which seem most in the public interest to go 
into.” 1° 

Despite his assertion to the effect that the role of the task force of 
which he was the chairman would be so important in determining the 
nature and the extent of the enforcement of the Antimerger Act of 
1950, he was frank in his admission that when he was appointed to 
head the task foree by the Chairman of the FTC he was completely 
without experience in that field of endeavor. In this connection he 
testified : 

Mr. MacIntyre. Had you ever investigated or tried a merger case prior to your 
assuming this position? 

Mr. ParrisH. No; I had not generally tried or investigated merger cases prior 
to assuming this position * * * 

Mr. MacIntyre. Well, you say you did not generally investigate. Did you 
specifically investigate any antimerger cases prior to assuming this position on 
April 5, 1955? 

Mr. ParkisH. No; I had not. 

Mr. MAcIntyre. Had you ever tried a merger case? 

Mr. ParrisH. No; I had not * * *™ 


It should be noted that later the Chairman of the FTC who ap- 
ointed the chairman and the members of the task force resigned. 
pon leaving his position of Chairman of the FTC in September 1955, 
he was succeeded by a new Chairman who almost immediately abol- 
ished the “Antimerger Task Force” and placed the antimerger work 
back in the regularly established bureaus of the Commission. Since 
this occurred the Commission has shown increased activity in its han- 
dling of antimerger cases. 

During 1953-54 the Chairman of the FTC delegated additional au- 
thority and powers to his subordinates. That included the delegation 
of authority to the Secretary of the Commission to close out a case 
when all of the Chairman’s subordinates handling the matter were in 
agreement that it should be closed.” Bureau Directors were clothed 
with authority to determine whether and when to investigate cases.”° 
To the General Counsel was delegated the authority to determine 
whether an investigation should be made to get evidence regarding the 
question of whether or not the Commission’s orders were being vio- 
lated, and to make decisions on the factual evidence he did gather 
regarding violations of the Commission’s orders,™ the decisions in- 
volving his judgment that the matters should be filed away without 
action. 


1% Record of hearings on Current Antitrust Problem, June 7, 1955, before the Anti- 
trust Subcommittee of the Committee on the Judiciary, House of Representatives, 84th 
Cong. pp. 2316-2317. 

1 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of resentatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the F Regulatory Commissions and Agencies and Their Effect on Small 
Business, + I, Federal Trade Commission, p. 455. 

8 Td. at p. 453. 

3% Td. at pp. 61, 99, and 440. 

0 Td. at pp. 427-439. See also Heller Survey Report. 

11d. at pp. 75 and 82-83. 
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Prior to the time of the appointment of the Chairman of the FTC 
by the Chief Executive, such authorities and powers rested with the 
agency and not in the hands of subordinates to the Chairman. 


Tue AuTHoRiIry AND Powers GIVEN To THE CHreF EXEcuTive OVER 
Fepera, Reeutarory Commissions AND AGENcies To APpPorInT 
CuatrmMen Are Nor tHe ONty Powers He Exercises Over THE 
Operations or THESE CoMMISSIONS AND AGENCIES 


Practices and policies have developed in the Executive Office of the 
President, particularly in the Bureau of the Budget, which require 
Federal regulatory commissions and agencies to secure the President’s 
advance approval of the requests they propose to make to Congress for 
appropriations. That is true despite the fact that Federal regulatory 
agencies, such as the FTC, FPC, FCC, CAB, and SEC, are not parts 
of the executive branch, but instead are arms of the Congress.” 

In times past these agencies submitted their requests for appropria- 
tions directly to the Appropriations Committees of the House of Rep- 
resentatives and the Senate. In these instances the requests were 
framed only after consultation of the = ene representatives with 
representatives of the committees of the Congress. As a consequence, 
these requests for appropriations took into account all attendant cir- 
cumstances and conditions, and usually received kind consideration by 
the Congress. 

Now, when the requests of the agencies are submitted to the Bureau 
of the Budget, even after consultation with the representatives of the 
Bureau of the Budget, they are drastically scaled down. In other 
words, the Bureau of the Budget has established itself as the judge 


of how much rae. of interstate commerce it will permit these 


independent Federal regulatory commissions and agencies to under- 
take. In the case of the FTC, the Bureau of the Budget has in 
recent years reduced the requests of that agency for appropriations 
from 20 to 25 percent.“* In other years it has reduced the requests 
of that = gn and other Federal regulatory agencies by even a larger 
percentage. Thereby, it has precluded these agencies from requesting 
the Congress to appropriate what the agencies themselves have be- 
lieved necessary to serve the public interest. 

Also, there has developed in the Bureau of the Budget the require- 
ment that each of these agencies secure the approval of the Bureau of 
the Budget before submitting to the Congress any requests for changes 
in the laws entrusted to these Federal regulatory commissions and 
agencies. This is known as legislative clearance. 

In addition, the Bureau of the Budget requires the Federal regu- 
latory commissions and agencies to secure its approval before under- 
pao. investigations through questionnaires to 10 or more persons 
or firms. 


2 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Proce- 
dures of the Federal Regulatory Commissions and Agencies and eir Effect on Small 
Business, pt. I, Federal Trade Commission, pp. 189-193. 

131d. at p. 135. 

147d. at p. 193. 

45 Record of hearings before the Select Committee on Small Business, House of Repre- 
sentatives, 84th Cong., Ist sess., on Price Discrimination, pp. 720-721. 
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Another control exercised by the executive branch over the opera- 
tions of the independent Federal regulatory commissions and agen- 
cies is the requirement that they secure the approval of the Solicitor 
General of the United States, and in fact act through him in peti- 
tioning the Supreme Court of the United States to review rulings 
by the United States Courts of Appeals against such commissions 
and agencies," 

So far have these Federal regulatory commissions and agencies 
fallen under the influence and control of the executive branch, that 
the heads, appointed by the Chief Executive, have no hesitation in 
turning to the executive branch for advice, counsel, and opinion on 
how these independent Federal regulatory agencies should operate. 


CHAIRMEN OF Feperat Recuiarory Commissions ANp AGENcIEs Ap- 
POINTED BY THE Cuter Executive Have Carriep on Liaison Wiru 
THe Wuttre Hovsre Fotzowine THetrr ApPporinrTMENTS 


Also, it has been explained in the preceding sections of this report 
that the power exercised by the Chief Executive, in the appointment 
of Chairmen of these agencies, stemmed from a recommendation which 
originated in a report of the Hoover Commission Task Force on 
Regulatory Commissions. In this report appears a statement of the 
reasons for this recommendation. One of the stated reasons for the 
recommendation was to “enable the President to obtain a sympathetic 
hearing for broader considerations of national policy which he feels 
the Commission should take into account.” ™* 

This section will deal with some of the evidence adduced indicating 
that such objective has been achieved to a substantial degree by the 
Chief Executive. 

The Securities and Exchange Commission was created and estab- 
lished by legislation making it an agency of the Government inde- 
pendent of the executive branch. Since the effective date of the plan 
for reorganization provided for in the Hoover Commission recom- 
mendations, the President of the United States has appointed the 
Chairman of the agency who now holds that post and is subject to re- 
moval at the pleasure of the President. Moreover, there has been 
added to the post of the chairmanship considerable authority and 
power over the administration of the affairs of the agency. 

Among the duties of the Securities and Exchange Commission are 
those involving quasi-judicial and quasi-legislative functions relating 
to the administration and enforcement of the laws entrusted to it. 
Included are laws to assure truth and fairness in the flotation and sale 


1% Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Proce- 
dures of the Federal Regulatory Commissions and ances and Their Effect on Small 
Business, pt. I, Federal Trade Commission, pp. 194-195. 

17 Jd,, pt. II. Federal Power Commission, pp. 574-586. See also letter opinion from At- 
torney General Brownell to the Chairman of the SEC, July 12, 1955, regarding what 
information the Chairman of that exeney should make available to a con sional com- 
mittee—Record of Hearings on Power Policy Relating to Dixon-Yates Contract, before 
the Subcommittee on Antitrust and Monopoly, Committee on the Judiciary, U. S. Senate, 
84th Cong., pp. 878-379; and testimony of a member of the Atomic Ene Commission 
regarding that agency’s entanglement with the executive branch in political issues— 
Record of Hearings before the Joint Committee on Atomic Bnergy Regarding the Dixon- 
Yates Contract, November 1954, p- 283. 

48 Task Force Report on Regulatory Commissions ( agpenitx N), prepared for the Com- 
mission on Organization of the Executive Branch of the Government, January 1949, p. 32. 
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of securities to the public. Also included are provisions of law pro- 
viding for Securities and Exchange Commission supervision over the 
activities of public utility holding companies.” It was because of 
the Securities and Exchange Commission’s duties and responsibilities 
under that and other laws it administers that it was called upon to 
consider the Dixon- Yates contract. 

On June 16, 1954, the President ordered the Atomic Energy Com- 
mission to negotiate a contract with the Mississippi Valley Generating 
Co., a newly incorporated organization created as a subsidiary of two 
private untility holding companies headed by Mr. Edgar H. Dixon 
and Mr. Eugene A. Yates. It was from their names, therefore, that 
the contract became known as the Dixon-Yates contract.’ That 
action was recorded in a letter from the Director of the Bureau of the 
Budget to the Atomic Energy Commission in which it was stated: 

The President has asked me to instruct the Atomic Energy Commission to 
proceed with negotiations with the sponsors of the proposal made by Messrs. 
Dixon and Yates with a view of signing a definite contract. 

Mr. Dixon at the time was president of the Middle South Utilities, 
Inc., and Mr. Yates was chairman of the board of the Southern Co. 
Both of these companies are holding companies for utilities that oper- 
ate in Arkansas, Georgia, Louisiana, Mississippi, and Alabama. 

In the years before the Securities and Exchange Commission was 
established, the Southern Co. was a part of the old Insull utility 
empire and Middle South Utilities was a part of the great utility 
empire of the Electric Bond & Share Corp. Electric Bond & Share 
Corp. has thus far escaped the application of the so-called death sen- 
tence provision of the Public Utility Holding Company Act of 1935, 
administered by the Securities and Exchange Commission. How- 
ever, there is pending before the Securities and Exchange Commission 
without final adjudication an application that the great utility empire 
of Electric Bond & Share Corp. be exempt from the said provisions 
of the Public Utility Holding Company Act. 

As a result of the President’s directive to the Atomic Energy Com- 
mission on June 16, 1954, that agency on June 30 notified Dixon and 
Yates that their proposal of April 10, 1954, for the contract was satis- 
factory, and suggested the opening of discussions leading to a definite 
contract. It was into that situation that the Securities and Exchange 
Commission, as an independent Federal regulatory commission, was 
drawn and for the reasons heretofore pir 

Even before the matter was in appropriate ure for submission 
to and for consideration by the Securities and Exchange Commission, 
as provided for by law, its Chairman on August 3, 1954, Mr. Ralph 
H. Demmler, conferred with high officials of the Atomic Energy 
Commission to consider the problems the Securities and Exchange 
Commission would have to face under the Public Utility gastos 
Company Act, when the Mississippi Valley Generating Co. woul 
appear before the Securities and Exchange Commission seeking its 
approval of the capital and financial structure of the Dixon-Yates 


2® Public Utility Holding Company Act of 1935. 

1” Record of hearings on Power Policy cogs y Bg the Dixon-Yates Contract, before 
the Subcommittee on Antitrust and Monopoly of Committee on the Judiciary, U. 8. 
Senate, 84th Cong., June and July 1955, p. 52. 
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group. Later, Mr. Demmler, in testifying before a Senate committee, 
on December 5, 1955, frankly confessed that— 


one of the great quandaries which confronts an administrative agency every day 
is how it can justify advising somebody, whose contractual partner is coming 


before the Securities and Exchange Commission with a contract it must pass 
on. 


Officials of the Atomic Energy Commission testified that in August 
1954, after the August 3 meeting at the Atomic Energy Commission, 
the Securities and Exchange Commission Chairman, Mr. Demmler, 
participated in another meeting at the White House, which included, 
among others, Mr. Rowland Wieton: of the Bureau of the Budget, 
and officials of the Atomic Energy Commission. A subject of dis- 
cussion at that meeting again was the Public Utility Holding Com- 
pany Act and the prospective further Securities and Exchange 
Commission proceedings regarding the Dixon- Yates contract and the 
Mississippi Valley Generating Co.’ 

In the succeeding months, the Chairman of the Securities and 
Exchange Commission participated in additional conferences with 
members of the White House staff, the Bureau of the Budget, the 
Atomic Energy Commission, and officials from the Department of 
Justice, during the course of which conclusions were reached con- 
cerning the nature of the actions the Securities and Exchange Com- 
mission would undertake regarding the Dixon- Yates contract and in 
the scheduling of its actions thereon. In addition to the Chairman 
of the Securities and Exchange Commission, other prominent persons 
in those conferences included Mr. Sherman Adams, assistant to the 
President; Gerald Morgan, Esq., special counsel to the President; 
Mr. Rowland Hughes, Director of the Budget; Admiral Strauss of 
the Atomic Energy Commission; Messrs. Cook and Mitchell, of the 
Atomic Energy Commission; Mr. Warren Burger, Assistant Attorney 
General in charge of the Civil Division, Department of Justice; 
Lee Rankin, Esq., an assistant to the Attorney General (now Solicitor 
General of the United States); and Mr. Jerome K. Kuykendall, 
Chairman of the Federal Power Commission. 

Subsequently, the Securities and Exchange Commission held hear- 
ings regarding the problems it faced in discharging its responsibilities 
under the law concerning the Dixon-Yates deal. That included the 
holding of hearings, commencing June 6, 1955, relating to the debt 
financing of the Mississippi Valley Generating Co. The hearings ran 
until June 17, 1955. During the course of those hearings two wit- 
nesses, by the names of Adolphe Wenzell and Duncan R. Linsley, offi- 
cials of the First Boston Corp., one of the country’s largest investment 
underwriting banks, which was then expected to participate in the 
handling of the financing arrangements for the Dixon- Yates deal, 
were scheduled to testify at the SEC hearings on Monday, June 13 
1955. At that time, many facts now known had not been disclosec 
concerning Wenzell’s dual role as an official of the First Boston Corp., 
and also as one who had worked in the Bureau of the Budget in col- 
laborating with other Government officials, including those at the 
AEC, in working out the details of the Dixon-Yates deal. Therefore, 


1 Id. at p. 1266. 
121d. at p. 725. 
13 1d. at pp. 666-667 and 1272-1280. 
1m Record of hearings before the Securities and Exchange Commission on Application of 
a Rae a es Plans, June 6-17, 1955. 
. at p. y 
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when it was apparent that representatives from the State of Tennessee 
would probably bring out some facts regarding that dual role on June 
13 (at a time when the United States House of Representatives was 
scheduled to take up the matter of a $6,500,000 appropriation for the 
erection of transmission lines to connect the proposed Dixon-Yates 
MVGC plant with the TVA system) effort was made to postpone that 
disclosure. Favorable action on the $6,500,000 appropriation was de- 
sired by those who were acting to further the Dixon- Yates deal. The 
effort to postpone the disclosure of the role of Wenzell took the form 
of a telephone call from Mr. Sherman Adams of the White House 
(assistant to the President).°* That telephone call was made by 
Mr. Adams to the Chairman of the SEC at his home on Saturday 
afternoon, June 11 (the office of the SEC not being open for business 
at that time). Mr. Adams requested the Chairman of the SEC to 
arrange for a postponement of the hearings, which were scheduled 
at the SEC on the Dixon- Yates matter, for Monday morning, June 13. 
The Chairman of the SEC testified that Mr. Adams based his request 
for such postponement on the fact that certain Government attorneys 
jriterested in the matter were away from Washington at that time.” 
Other parties interested in the hearings, who were scheduled at the 
SEC for Monday morning, June 13, appeared as expected, prepared to 
examine Mr. Wenzell and Mr. Linsley. It was not until that time 
that they were informed that the SEC had ordered the hearing exam- 
iner in the case, without explanation, to suspend the hearing for a 
“short period of time” unspecified.’** Not until Thursday, June 16, 
did the hearing examiner by order of the SEC reconvene the debt- 
financing proceedings, commencing with the testimony of Wenzell and 
Linsley.** By that time, the United States House of Representa- 
tives was bringing to a final vote the proposed $6,500,000 appropria- 
tion for the Dixon- Yates transmission lines.’ Parties interested in 
the proceedings, including the attorney for the State of Tennessee, 
requested an explanation as to why the SEC had so pris ge sus- 
pended the hearings on June 13, That request also asked that all con- 
ferences and communications relating to the postponement, be made 
a part of the record*" The request was summarily denied by the 
SEC. 

Later when the Subcommittee on Antitrust and Monopoly of the 
Committee on the Judiciary, United States Senate, was investigating 
the matter, the Chairman of the SEC at first refused to testify whether 
he had had any communications or conversations with anyone in the 
White House with respect to suspension of the SEC hearings, main- 
taining that it was a privilege communication within the executive 
branch.* In that connection, the Chairman of the SEC stated— 


I am not implying that there was any such [communications] by any means at 
all. 


1% Td. at pp. 379-380 and 625. 

127 Record of hearings on Power Policy, relating to the Dixon-Yates contract, before the 
Subcommittee on Antitrust and Monopoly of the Committee on the Judiciary, U. 8. Senate, 
84th Cong., June and July 1955, p. 380. 

228 Record of hearings before the Securities and Exchange Commission, on Application of 


33 Record Moe hearings on Power Policy relating to the Dixon-Yates contract, before the 
Subcommittee on Antitrust and Meneeely, of the Committee on the Judiciary, U. 8S. Senate, 


84th Cong., June and July 1955, pp. 3 
1m a 418. 
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After the subcommittee threatened the Chairman of the SEC with 
contempt action, he consulted with the Attorney General of the United 
States and was advised in a letter opinion that communications regard- 
ing a proceeding before the SEC did not fall under the Presidential 
instructions regarding privilege communications and were not privi- 
leged since they relate to quasi-judicial functions of the SEC, and 
that any information relating thereto could be made available to the 
congressional committee.“ Thereupon the Chairman of the SEC 
admitted that Mr. Sherman Adams, assistant to the President, had 
communicated with him and had requested the adjournment of the 
proceedings, as previously noted. However, the Chairman of the SEC 
continued to claim “privilege” concerning the nature and content of 
Mr. Adams’ conversation, when he was asked whether or not that con- 
versation had referred to the possible relationship of the prospective 
testimony by Mr. Wenzell on June 13 and the prospective action of the 
House of Representatives on that date on the Dixon-Yates trans- 
mission lines appropriation.“* He maintained, however, that Mr. 
Sherman Adams had mentioned as a reason for the postponement the 
absence of two Government attorneys from the city, but he admitted 
that he did not remember whether the identity of those attorneys 
was made known to him by Mr. Sherman Adams or whether he had 
asked who they were." 

Mr. Sherman Adams was then invited to appear before the Senate 
subcommittee to explain the White House’s intervention in the SEC 
peocenctings and to testify as to any other such conferences involving 

)ixon-Yates."* To that invitation Mr. Adams responded, refusing 
to testify on the grounds of his confidential relations to the President, 
as the head of the executive branch.**® 

It remains unresolved whether the United States House of Rep- 
resentatives would have acted as it did in approving by a narrow 
vote the $6,500,000 appropriation for the Dixon- Yates transmission 
lines on June 16, 1955, if Mr. Wenzell had appeared and testified 
before the SEC on June 13 and in that testimony disclosed his dual 
role as an official of the First Boston Corp. and also as a worker in 
the Bureau of the Budget on the details of the Dixon-Yates deal. 

The record discloses that the Federal Trade Commission, another 
independent Federal regulatory commission, has had liaison with the 
White House regarding the performance of its statutory duties and 
responsibilities. That has happened despite the fact that the FTC 
is an arm of the Congress. For example, the FTC as an arm of 
Congress is authorized and empowered he section 6 of the Federal 
Trade Commission Act to undertake on its own motion investigations 
of industries and corporations engaged in interstate commerce, and 
to publish reports exposing the facts uncovered in its investigations. 

The record shows that Hon. Edward F. Howrey (who was ap- 
pointed Chairman of the FTC by the President, April 1, 1953) 
conferred with officials of the White House concerning an investi- 
gation the Federal Trade Commission was making of the roasting 


85 Td. at pp. 378-379. 
Id. at pp. 394-395. 
311d. at p. 394. 

18 Td. at pp. 618-619. 
1d. at pp. 675-676. 
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and distribution of coffee in the United States. 


During the course of that time I talked 2 or 3 times then with the assistant 
to the President who is a very good friend, Mr. Gabriel Hauge, and he and 
Markham (Federal Trade Commission Chief Economist) and the State Depart- 
ment talked together about the thing.” 

According to the record the Commission was not informed of this 
collaboration between the Chairman of the Federal Trade Com- 
mission and representatives of the White House on this matter, and 
representatives of the Department of Justice on other matters con- 
cerning the work of the Federal Trade Commission. 

Durmg 1953 Mr. Jerome K. Kuykendall of the State of Washing- 
ton was appointed by the President as the Chairman of the Fed- 
eral Power Commission. Shortly thereafter, under the direction 
of Chairman Kuykendall, members of the staff of the Federal Power 

Jommission became invclved in the preparation of the Dixon- Yates 
contract.’ 

The work of some of the FPC staff members on the Dixon-Yates 
contract brought them into liaison with the White House where con- 
ferences were in progress regarding the preparation of the Dixon- 
Yates contract. 

After the Dixon- Yates contract had been drafted it was submitted 
to the Federal Power Commission by the Atomic Energy Commis- 
sion for its comments. It was said that that draft was the sixth 
and essentially the final form of the contract the AEC officials 
were prepared to recommend to the Atomic Energy Commission for 
approval, after concurrence by the Federal Power Commission and 
the Bureau of the Budget.“* Thereupon Chairman Kuykendall and 
Vice Chairman Digby, of the Federal Power Commission, requested 
that the FPC staff members analyze the contract. Then, in Mr. 
Kuykendall’s absence from the city, Acting Chairman Digby, of 
the FPC, caused copies of the draft of the contract to be referred 
to not only Mr. Francis L. Adams, Chief of the Bureau of Power, 
FPC, but also the Assistant General Counsels Lambert McAllister 
and Howard E. Wahrenbrock, of the FPC, for analysis and report. 

On August 24, and 25, 1954, Mr. Francis L. Adams, Chief of the 
Bureau of Power, and Mr. Lambert McAllister and Mr. Howard E. 
Wahrenbrock, Assistant General Counsels of the FPC, in separate 
memorandums to the FPC, reported on their analyses of the Dixon- 
Yates contract. 

Mr. Adams in his memorandum, of course, was not sharply critical 
of the draft of the contract which he had helped prepare” 





Mr. Howrey testi- 
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The memorandums from Assistant General Counsels McAllister and 
Wahrenbrock, of the FPC, reporting upon their analyses of the same 
draft of the Dixon- Yates contract, did not treat that contract so kindly 
as did Mr. Adams."* Mr. McAllister in his memorandum concluded : 


I have never reviewed a power contract wherein each and every provision 
is written in such fashion that one party has an absolute veto right wherever 
any adjustment or change is indicated and no provision is made for the resolving 
of a dispute. The contract gives the impression that the generating company 
dictated the terms and conditions of the contract and either AEC was inept or 
without any right or opportunity to insist on relative provisions which would 
spell out the representative rights and circumstances under which an adjust- 
ment might be justified and provide for a resolution of any difference that might 
arise through an established form of negotiation or arbitration. 


Mr. Wahrenbrock, in his memorandum concluded: 


* * * The foregoing questions, arising from the limited and preliminary study 
which it has been possible to make, appear serious enough and numerous enough 
to cause grave apprehension that there are other questions and very substantial 
objection to the August 11 draft.“ 


Subsequently, in November 1954, Chairman Kuykendall and Mr. 
Adams, the Chief of the FPC Bureau of Power, appeared before the 
Joint Committee on Atomic Energy and testified in favor of the 
Dixon-Yates contract. On that occasion Chairman Kuykendall 
caused to be placed in the record of the hearings before that con- 
gressional committee the memorandum which had been submitted to 
the FPC by Mr. Adams, reporting favorably on the Dixon-Yates 
contract.’ 

During the course of that testimony, Hon. Melvin Price (Democrat, 
Illinois), a member of the Joint Committee on Atomic Energy, ques- 
tioned Chairman Kuykendall of the FPC concerning the position that 
the FPC lawyers and the FPC Bureau of Law had taken regarding 
the Dixon-Yates contract. In that connection Representative Price 
inquired of Chairman Kuykendall if it was not a fact that the FPC 
Bureau of Law had rendered opinions regarding the Dixon-Yates 
contract. To that inquiry the following response was made: 


Mr. KUYKENDALL. No, our lawyers were not called into this. Our Bureau of 
Power worked with the AEC and with the Bureau of the Budget and conferred 
with our Bureau of Accounts, Finance, and Rates which Mr. Smith heads. Ata 
later stage, Mr. Smith and Mr. Adams participated in some staff conferences 
with AEC but our Bureau of Law did not. Then, when we got these requests 
from this committee and from AEC to give our opinion, we did not ask the 
Bureau of Law to get into the legal phases of it, because I thought that would 
simply be plowing the same ground, so to speak, that I knew the attorneys for 
AEC have plowed and the Attorney General. So, they were not asked to give 
us—wait a minute, I will take that back. 

Representative Price. I saw a press report to the effect that the General 
Counsel had not given his approval. 

Mr. KUYKENDALL. We had not asked him for it, but the staff took the contract 
to him and started drawing him into it. I felt that it was unnecessary, and we 
said in our first letter to the AEC that our attorneys had not passed on it.” 


The memorandums by the lawyers of FPC consequently were not 
disclosed until hearings on the FPC were held by Subcommittee No. 1 





“Id. at pp. 650-659. 
47 Td. at p. 652. 
48 Record of hearings before the Joint Committee on Atomic Energy, Congress of the 
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of the House Small Business Committee during July 1955. By that 
time the Joint Committee on Atomic Energy had concluded its con- 
sideration of the Dixon- Yates contract. erefore, a congressional 
committee, with prime jurisdiction over the Dixon- Yates matter, was 
deprived of the opportunity to consider memorandums by FPC lawyers 
dealing with the Dixon- Yates matter. 

Liaison between the White House and Chairman Kuykendall, of 
the FPC, was not limited to the handling of the Dixon-Yates deal. 
The record is clear that Chairman Kuykendall appealed to Mr. Sher- 
man Adams, the assistant to the President of the United States, re- 

uesting opinion, advice, and counsel concerning the powers and au- 
thority of Chairman Kuykendall as against the powers and authority 
of other members of the FPC in the conduct of the affairs of the 
FPC.* Advice in that respect was submitted to Chairman Kuyken- 
dall in the form of a memorandum which had been prepared by Mr. J. 
Lee Rankin, Assistant Attorney General of the Department of Justice, 
December 13, 1954. This memorandum was channeled to Chairman 
Kuykendall through the office of Mr. Sherman Adams, Assistant to 
the President.” Tt was sent on to Chairman Kuykendall by Mr. 
Bernard M. Shanley, counsel to the President.’**? An interesting 
aspect about this matter is that Chairman Kuykendall did not inform 
his fellow Commissioners at the FPC at the time he appealed to the 
White House for advice of that kind. After he had secured that 
advice he then let his fellow Commissioners in on it. 

All of these matters raise serious questions concerning the extent 
to which the independent Federal regulatory commissions and agen- 
cies are now subject to operation in accordance with the views held 
by officials at the White House and by the President of the United 
States, largely as a result of the fact that the President can now 
appoint and remove at his pleasure the chairmen of these various 
commissions. 

The previous discussion has dealt with confidential liaison between 
presidentially appointed chairmen of Federal regulatory commissions 
and representatives of the Chief Executives, 

Actions and attitudes toward Federal regulatory commissions 
tended to establish them as parts of the executive branch, and has 
caused them to be regarded as mere administrative establishments 
under the Chief Executive. That regard has developed in many quar- 
ters. Therefore, the quasi-judicial and quasi-legislative responsibil- 
ities and duties of the Federal regulatory commissions have grad- 
ually lost status in the minds of many who have found it necessary 

to appear before them. 

' Representatives of litigants and other parties who have business 
before these quasi-judicial agencies tend to have less respect for the 
members of such agencies as judges when they know they are subject 
to outside influences. 


19 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
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A Review or Some Recent AproInTMENTs THE Curer Executive Has 
Mape or CHAIRMEN oF FeperRAL RecuLatrory ComMMIssIONS 


One of the first appointments made by the present Chief Executive 
to a Federal regulatory commission was the appointment of Hon. 
Edward F. Howrey to be a member and also to be Chairman of the 
Federal Trade Commission. Hearings before the Committee on 
Interstate and Foreign Commerce, United States Senate, on the 
nomination of Mr. ake were held during March 1953. Accord- 
ing to the record of these hearings Mr. Howrey, for a period of ap- 
proximately a quarter of a century before his conga had 
devoted his time and efforts as a lawyer in defending persons and 
firms in ee which had been brought against them by the 
Federal Trade Commission and other agencies of the Government. 
His clients had included the Firestone Tire & Rubber Co., the Auto- 
matic Canteen Co., and a number of other large, important firms. 

In one proceeding, known as the “quantity hmit proceeding,” Mr. 
Howrey had not only represented the Firestone Tire & Rubber Co., 
one of the parties in the proceeding, actively for a substantial period 
of time immediately preceding his appointment to the Commission, 
but that matter was awaiting further proceedings in court. With the 
case in that posture, it would call for further effort on the part of the 
Federal Trade Commission, and while Mr. Howrey would be serving 
as a member of the Commission. Therefore, before he was confirmed 
he was questioned regarding the matter. In this connection he as- 
sured the Senate committee that he would completely disqualify him- 
self from participating in or handling questions that would affect is- 
sues involved in the matter. A portion of the record on that point 
is quoted as follows: 

Senator Macnuson. The quantity-limit case, the rubber-tire case, was a first- 
impression case? 

Mr. Howrey. Yes. 

Senator Maenuson. It involves a serious question of policy in regard to con- 
sumer prices; would you agree with me on that? 

Mr. Howrey. Yes. It involves a serious policy question in procedure, too. 

Senator MaGcnuson. I may be wrong, and I think you are probably better 
qualified to answer this, and I know you will, but it seems to me the policy in 
that case, regardless of what the Supreme Court may decide, is going to spread 
to all kinds of industries and be in front of the Federal Trade Commission for 
many years to come. 

Mr. Howrey. Well, I don’t know whether it would or not. 


Senator Pastore. You admit there is a serious question of policy involved? 
Mr. Howrey. Yes; I think I would. * * * 


* * * * * * «. 


Senator MaGnuson. I said there is some difference here from going on the 
bench because there is the law. But, among other things, you not only deter- 
mine policy but you write policy and originate cases, which you should. The 
judge can only say, “This is the law. I interpret the law.” Down there there 
is a much different situation. This is going to spread to everything, to every 
part that is manufactured.™ 


Shortly thereafter—on July 16, 1953—the Court of Appeals for the 
District of Columbia seheteed the judgment of the District Court for 
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the District of Columbia which had upheld the FTC on a question of 
jurisdiction vital to the proceeding. The question then was, Would 
the FTC. request the Solicitor General to carry the case to the United 
States Supreme Court? There remained a period of 90 days within 
which the Solicitor General could move to do that. On Au 26, 
1953, FTC Commissioners Mead, Spingarn, and Carretta (with Com- 
missioners Howrey and Mason not participating) requested the Solici- 
tor General to petition the Supreme Court to review the matter. 
Prior to August 1953 the Federal Trade Commission had specified 
that its Bureau of Antimonopoly, and not the Office of the FTC Gen- 
eral Counsel, would be depended upon to represent the Federal Trade 
Commission in assisting the Solicitor General in the handling of the 
matter. However, the occasion did not arise for the FTC Bureau of 
Antimonopoly to assist the Solicitor General in his handling of the 
matter, for on September 30, 1953, the Solicitor General announced 
that he had made a decision not to appeal the case to the Supreme 
Court. Later, Mr. Howrey and Mr. Kintner, the General Counsel of 
the FTC (who had been selected for that post by Mr. Howrey during 
the summer of 1953) testified before the House Small Business Com- 
mittee and gave testimony regarding what had occurred before the 
Solicitor General announced his decision to refrain from pertenrang 


~ Supreme Court to review the proceeding. They testified as fol- 
ows: 


Mr. MacIntyre. Now, one of the attorneys representing the Firestone Tire & 
Rubber Co. before the United States district court, as well as in the filing of the 
appeal to the circuit court of appeals, is the present Chairman of the Federal 
Trade Commission? 

Mr. Kintyer. Yes, sir; and he has taken no part since he became Chairman 
in the consideration of those cases. In fact, he will not even let the word 
“rubber” be mentioned in his office by a member of the staff. 

Mr. MacIntyre. He has disqualified himself? 

Mr. Kintner. Yes, sir; he has disqualified himself. He has bent over back- 
ward in that respect. I know that, sir, from my very close relationship with 
him. 

Mr. MacIntyre. He never discussed this case with you? 

Mr. Kintnesr. No, sir. 

* * * + * a e 

Mr. MacIntyre. Now, I want to ask, Did you attend any conference in the 
Justice Department concerning that matter in that period of time before the 
period for certiorari expired? 

Mr. Kintner. Yes, sir. 

I believe that I attended two conferences in the Department of Justice. I 
believe, also—I am sure—that I made a call upon Robert L. Stern, the Acting 
Solicitor General, and urged that he take up this case, that he attempt to seek 
certiorari in the Supreme Court. 

Mr. MacIntyre. Who accompanied you to Mr. Stern’s office? 

Mr. Krntner. As—— 

Mr. Howrey. Mr. Chairman, may I refresh his recollection? I accompanied 
Mr. Kintner on one occasion to Mr. Stern’s office, and also urged the Department 
of Justice to seek certiorari in that case. 

Mr. Krintner. The Chairman is correct, and I do not believe that anyone else 
accompanied me. I am not—well, Il am certain. On reflection, I am certain that 
no one else accompanied me (p. 85). 

= a * + + e 

Mr. Evins. Now may I ask you, You were representing the Firestone Co. and 

opposing the quantity-limit rule? 


“51d. at pp. 118-122. 
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Mr. Howrey. I was not then. 
no connection with the case. 


Mr. Evins. What I am trying to state is that in your participation in legal 
theory you had always opposed the quantity-limit rule? 

‘ Mr. Howrey. I had been the advocate of a client who opposed it. That is 
rue. 

I went over there and I asked Robert Stern if he would not carefully study 
the papers that had been filed with him and I asked him to file an application 
for certiorari. 

Mr. Evins. Did you go alone, Mr. Chairman? 

Mr. Howrey. Mr. Kintner was with me. 

Mr. Evins. Only Mr. Kintner? 

Mr. Howrey. Mr. Kintner was with me, 

Mr. Evins. Was anyone else with you? 

Mr. Howrey. No one else was with me. 

Mr. Evins. Any of your fellow Commissioners with you? 


Mr. Howrey. No one was with me. No one means no one in my language (p. 
112). 


I had filed my withdrawal from the case. I had 


* * s @ * a a 

Mr. Evins. You disqualified yourself and then you secretly went and talked 
with the Solicitor General on the matter. 

Mr. Howrey. I did not secretly at all. 

Mr. Evins, You did not invite your fellow Commissioners. 

Mr. Howrey. I don’t invite my fellow Commissioners on many matters. 

Mr. Evins. You run the whole show and you teok the General Counsel whom 
you appointed ; is that correct? Let me ask you this and I will let you proceed. 
Why didn’t you consider taking the attorney on your staff who was familiar with 
the case and had devoted his time to working on the case? 

Mr. Howrey. Because I had been told that he was the one who suggested— 
he did not tell me this personally but it was hearsay—he suggested that the 
quantity-limit case would not be pursued vigorously now. 

Mr. Evins. You wanted it pursued vigorously? 

Mr. Howrey. I certainly did. 1 wanted the courts to pass on it. 

It is the most normal and honest thing a man can do. 

Mr. Evins. You did not take with you the man who had pursued the matter 
vigorously. 

Mr. Howrey. I would think that you would generally know that in this city 
of protocol you don’t normally take, I think he was a grade-13 lawyer, to talk 
to the Solicitor General. I am not discrediting the lawyer because he is a very 
capable lawyer (p. 1138). 

* * « oe > * * 

Mr. Evins. The matter was properly referred by the Commission to the De- 
partment of Justice in ample time to take action without you having to partici- 
pate at all. 

Mr. Howrey. I did not participate at all in the merits of the case. I asked 
that the court be allowed to review. 

Mr. Evins. How many times did you go to the Department of Justice? 

Mr. Howery. Once (p. 115). 


Mr. Evrns. No other action was taken except you and Mr. Kintner talked 
to the Solicitor General. 

Mr. Howrey. That was before they had denied it. 

Mr. Evins. That is right. 

Did the Commission take any action by formal minute or otherwise with 
respect to Mr. Kintner or other members of the staff handling the case with the 
Department of Justice prior to the time they refused to take certiorari? 

Mr. Howrey. No (p. 123) 

w * 


* * * * . 
Mr. Evins. To become Chairman of the Commission you would have to have 
friends at the White House. You are a friend of Charles Willis at the White 
House? 
Mr. Howrey. Yes. I had never met him until after I became Chairman of 
the Federal Trade Commission. 


Mr. Evins. You had never met him until after you became Chairman—— 
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Mr. Howrey. No, sir. I might say I have great admiration for everyone 
at the White House. 

Mr. Evins. You know Mr. Willis as a son-in-law of Mr. Harvey Firestone? 

Mr. Howrey. Yes; I understand that they were on the Eisenhower train 
together (p. 125). 

Each of the Federal Trade Commissioners who had participated 
in the request made by the FTC to the Solicitor General to appeal the 
ae to the Supreme Court expressed surprise that Mr. Howrey 
1ad participated in the matter at all, because he had so clearly refrained 
from participating with the other Commissioners in the handling of 
the matter. They also testified that until the House Small Business 
Committee developed the fact they had no knowledge that he had 
participated in the matter by visiting and talking with the Solicitor 
General about it. 

Likewise staff members of the FTC who had responsibility for the 
handling of the matter testified that they were without knowledge 
that Mr. Howrey and Mr. Kintner had gone to the Department of 
Justice and discussed the quantity-limit proceeding.“* 

Mr. Howrey stoutly defended the propriety of his action and 
offered for inclusion in the record a letter that was written to him 
under date of July 21, 1955, by Mr. Robert L. Stern corroborating the 
testimony Mr. Howrey had given to the effect that the Solicitor Gen- 
eral had been asked by Mr. Howrey to file a petition for certiorari.”® 
Mr. Stern, it should be noted, was the Acting Solicitor General with 
whom Mr. Howrey had discussed the matter. 

The course to which the quantity limit proceeding has been sub- 
jected will finally bring it before the Supreme Court for adjudica- 
tion—perhaps in 1957. If it had been appealed to the Supreme Court 
in 1953. on the point then in issue it is probable that the proceeding 
would have been concluded long before this. 

Another important case which had been brought by the Federal 
Trade Commission and which had been defended by Mr. Howrey was 
that of FTC docket No. 4933, Jn the Matter of Automatic Canteen 
Company et al. Just prior to his appointment as Chairman of the 
FTC, Mr. Howrey had argued that case in the Supreme Court. He 
won a decision there, but with the qualification that the case would be 
referred back to the FTC for the purpose of the Commission making a 
determination as to whether it could make additional findings regard- 
ing the facts involved. While the case was pending Mr. Howrey 
assumed his post as Chairman—on April 1, 1953. Mr. Howrey also 
disqualified himself from participating in that case and refrained from 
taking any part in the Commission’s deliberations on it at the confer- 
ence table. Nevertheless, some staff members, who owed to him their 
appointments to the positions they held, did study and review the 
matter and recommended that the Commission make no further find- 
ings as to the facts but dismiss the case from further consideration, 
which the Commission did on September 30, 1954. 

One of the Commissioners, Hon. Albert A. Carretta, who wished for 
an opportunity to participate in the Commission’s consideration and 


46 Td. at pp. 85, 112-118, 115, 123, and 125. 
wT Id. at p. 211 ore! of former Commissioner Spingarn), p. 314 (testimony of 
Commissioner Mead) and p. 326 (testimony of former Commissioner Carretta). 
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decision on this case was denied that opportunity. He testified that 
as early as January 27, 1954, he had sent a request to Mr. Kintner, the 
General Counsel, for a report on the case, but that to his knowledge he 
did not receive such report before his term as Commissioner expired 
September 25, 1954. He was certain that he was not given an oppor- 
tunity to participate in the Commission’s decision because the matter 
was not taken up by the Commission for decision until September 30, 
1954, 5 days after Mr. Carretta had left the Commission. 

According to a report submitted to the committee subsequent to 
Mr. Carretta’s testimony, the General Counsel, Mr. Kintner, did pre- 
pare and submit a report on the case in question during the summer of 
19542% 

Following the hearings before the House Small Business Committee 
dealing with the organization and procedures of the Federal Trade 
Commission in July 1955, Mr. Howrey resigned from his position as 
Chairman of the FTC. He submitted his resignation to the President 
during August, to become effective September 12, 1955. 

His successor as Chairman of the FTC was Hon. John W. Gwynne, 
another member of the Commission. Chairman Gwynne, unlike Mr. 
Howrey, had 2 years of service as a member of the Federal Trade Com- 
mission before becoming Chairman. Also, most of his life has been 
spent in public service. He served as a judge in Iowa prior to his serv- 
ice as a Member of Congress for several terms. He served with dis- 
tinction as a member of the Committee on the Judiciary in the House 
of Representatives. 

During 1953 the Chief Executive appointed Ralph H. Demmler, 
Esq., of Pittsburgh, Pa., as a member and Chairman of the Securities 
and Exchange Commission. Before his appointment, Mr. Demmler 
had had a career as a private lawyer in a large firm. For many years 
he had been associated with the important and prominent law firm of 
Reed, Smith, Shaw & McClay, Pittsburgh, Pa. Among the clients of 
that law firm were a number of steel companies, the First National 
Bank of Pittsburgh, and other large banking interests. Mr. Demmler 
served as Chairman of the SEC from midsummer 1953 to midsummer 
1955. He had undertaken to guide the SEC in its activities concern- 
ing the Dixon-Yates contract, as pointed out in the earlier sections of 
this report. However, it remained for his successor, Mr. J. Sinclair 
Armstrong, a member of the SEC, to conclude the direction of the 
SEC’s handling of the Dixon-Yates matter. Mr. Armstrong became 
Chairman of the SEC during July 1955. Before his appointment to 
the SEC, Mr. Armstrong’s career was similar to that of his predeces- 
sor, Mr. Demmler. For a number of years before coming to the SEC 
Mr. Armstrong had been associated with the law firm of Isham, Lin- 
coln & Beale, Chicago, Il. Mr. Armstrong’s law practice with this 
firm had involved the handling of business for clients at the SEC, in- 
cluding the preparation, filing, and processing of registration state- 
ments under the Truth in Securities Act of 1933. These clients in- 
cluded such large and important business firms as Commonwealth- 
Edison Co., of Chicago, and Wilson & Co., Inc., packers. Also, Mr. 


1 Record of hearings on Price Discrimination, before the Select Committee on Small 
aan House of Representatives, 84th Cong., 1st sess., November 1955, pt. I, pp. 
11 Td, at pp. 1164-1165. 
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Armstrong’s law firm before he joined it had been the legal representa- 
tive of the old Insull utility empire. Both Mr. Demmler and Mr. 
Armstrong submitted letters of resignation to their respective law 
firms when they were appointed to the SEC. Their resignations were 
worded to become effective at the time of the confirmation of their 
appointments by the United States Senate. When their appointments 
were made fully effective, their respective law firms then paid to Mr. 
Demmler and Mr. Armstrong their accumulated shares of the earnings 
of the firms. 

Also in 1953 the Chief Executive appointed a new Chairman of the 
Federal Power Commission, Mr. Jerome K. Kuykendall of the State 
of Washington. At the time of his appointment to the FPC, Mr. 
Kuykendall was a member of the Public Service Commission of his 
home State, but he had been in that position for a period of less than 
2 years. Prior thereto, he had been a member of a law partnership in 
the State of Washington which had represented large utility com- 
panies in cases before the Washington Public Service Commission. 

At the time he was a member of the Public Service Commission a 

erson by the name of Holland Houston was on the payroll of that 
Coshnaineben. According to the testimony of Mr. Kuykendall, Mr. 
Houston’s work “was a Tittle bit out of the realm of the work of the 
regulatory commission.” He “spent his time studying various power 
projects and making engineering calculations of various dam sites, 
and so forth, and advising the governor nang them.” He did 
not report to the Public Seve Commission at all, and “the Com- 
missioners at that time had no real control over Mr. Houston.” Mr. 
Houston was called upon and accepted invitations to speak at various 
gatherings as an “apostle of private power” and an opponent of “all 
public power projects.” ** Mr. Kuykendall not only knew of the views 
of Governor Langlie of the State of Washington against the develop- 
ment of public-power projects; but he also knew of the outspoken 
views of Governor Langlie in that respect, as expressed through his 

ersonal representative, Mr. Holland Houston, when Mr. Houston 
ater appeared before the Federal Power Commission and urged 
Chairman Kuykendall and other members of the FPC to disapprove 
the proposed Federal power project known as Hells Canyon. 


Mr. Kuykendall then proceeded to sit in judgment as a member of 


the Federal Power Commission regarding the Hells Canyon project, 
and participated in the Commission’s decision in favor of the pro- 
posals of the Idaho Power Co. and against the proposals for the con- 
struction of a Federal power development on Snake River known as 
the Hells Canyon project. Mr. Kuykendall saw no reason why his 
recent associations with Governor Langlie and Holland Houston 
should operate against his participation as a member of the FPC, in 


deciding a matter in the direction Governor Langlie and Mr. Houston 
wished. 


182 Record of hearings on the nomination of Jerome K. Kuykendall to the Federal Power 

Pe gr 7 before the Interstate and Foreign Commerce Committee, U. 8S. Senate, 83d 
ong., p. 10. 

1% Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Pro- 
eedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, : II, Federal Power Commission, p. 601. 
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One notable departure from the pattern followed by the Chief 
Executive in selecting persons for appointment to the office of chair- 
men of the Federal regulatory commissions was the selection of Com- 
missioner Rosel H. Hyde. When he was selected—during April 
1953—to become Chairman of the Federal Communications Commis- 
sion, Mr. Hyde was serving as a member of that agency. Also, prior 
to his becoming a member of FCC, he had served for a number of 
years as a member of its staff. He was a career public servant in the 
enforcement of the laws entrusted to the FCC. However, at the time 
the press reported his selection as Chairman it was also stated that his 
appointment would be on a somewhat “probationary basis.”*” The 


press noted at that time that, if Mr. Hyde did not “achieve the desired 


results” at the FCC, the President would be free to name a successor 
within a matter of a few months. The Chief Executive did name a 
successor to Mr. Hyde in 1954. The person selected to succeed him was 
Mr. George C. McConnaughey of Ohio. Prior to his yahoo as 
a member and Chairman of the FCC, Mr. McConnaughey had prac- 
ticed law in Ohio and had represented a number of clients who were 
engaged in the communications field, although at the time of the hear- 
ings on his nomination he contended that he had never represented 
anyone who had business before the FCC. It was nevertheless devel- 
oped during the course of the hearings on his nomination that he had 
represented the Ohio Bell Telephone Co. before the courts in rate 
cases. The Ohio Bell Telephone Co. is a wholly owned subsidiary of 
the American Telephone & Telegraph Co. The A. T. & T. does have 
a substantial amount of business before the FCC. Considerable dis- 
cussion on that point occurred during the course of the hearings on Mr. 
McConnaughey’s nomination. Conclusions on this matter will not be 
drawn at this point. Instead, the pertinent portions of the record on 
that aspect are quoted as follows: 


Senator Monroney. When I was questioning before you mentioned that you 
had been an attorney for Ohio Bell, I believe, for 1952 and 1953. Were there 
other years that you represented them? 

Mr. McConnaveuey. Yes. I understood the question to be my last representa- 
tion of the company. It was at that time. But I have represented that company 
as well as the—no, not the Cincinnati company—Ohio Bell, I think I first did a 
little work for them in 1948 or 1949, and Cincinnati and Suburban Bell, I think, 
possibly in 1949 or 1950, was the first work I did for them. 

Senator Monroney. Then you were on a regular annual retainer at that time? 

Mr. McConnavcuey. I was hired for special rate work. 

Senator Monroney. Before the Public Utilities Commission? 

Mr. McConnavueuey. Yes, that is right. 

Senator Monroney. Then later did you take the case to the Supreme Court 
or was that done by others? 

Mr. McConNavuGHEyY. Well, they have their own general counsel, sir. I was 
just a lawyer that was hired as a general practicing lawyer to assist in the 
preparation of those cases. 

Senator Monroney. Before both the Supreme Court and the other? 

Mr. McConnavuGuey. Before both the Public Utilities Commission of Ohio and 
the Supreme Court of Ohio. 

Senator Monroney. Now, I do not wish to ask what the fees were or any- 
thing like that, I do not think that is our business. I resent the fact that every- 
body has to disclose everything, but could you tell the committee roughly dur- 


%@ Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
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ing the years of your employment with them, the Ohio Bell in 1948 and 1949, and 
1952 and 1953, a fair statement of percentage of your legal practice, relative to 
fees, that came in from them? 

Mr. McConnavucuey. Yes, I can. I would average about a third to a fourth 
of my total fees. 

Senator Monroney. In other words, 6624 percent to 75 percent, roughly, would 
have been fees from other than Ohio Bell Telephone Co.? 

Mr. McConnaveney. That is right, as an average. 

Senator Monroney. Now, the years that you represented the Cincinnati & 
Suburban Telephone Co., what percentage of your legal income was represented 
by these fees? 

Mr. McConnavueuey. I would estimate about 10 percent. 

Senator Monroney. About 10 percent? 
Mr. McConnaveuey. Yes (pps. 42 and 43). 

* * * * . . * 


Senator Monrongey. Let me ask you, has your interest since you have been on 
the Commission been directed in any way toward inquiries or other things re- 
garding the rate base for telephone rates? 

Mr. McConnavuGHeY. No, sir. 

Senator MonrongEy. You have not inquired of anyone in the organization about 
the rate base? 

Mr. McConNaAvGuey. No, sir. 

Senator Monroney. And as far as you are concerned, if the rate base, as I 
understand it, is original cost or investment, on which the Federal Communica- 
tions Commission has operated in the past relative to A. T. & T., and other inter- 
state telephone operations, you have no desire to attempt personally to over- 
turn it? 

Mr. McConnavuGuHey. I certainly do not (pp. 43-44). 

* * * * * * * 

Senator KerAuverR, My main concern about Mr. McConnaughey grows out of 
the fact that I believe this is the first time that an attorney for someone who is 
going to have substantial matters before the FCC, or a previous attorney, has 
been named a Commissioner to the FCC, and particularly as chairman. Mr. 
McConnaughey, how long did you represent the Ohio Bell Telephone Co. and the 
Cincinnati & Suburban Co.? 

The CHAIRMAN. Senator Monroney pursued that, but the Commissioner can 
just briefly tell him what you told Senator Monroney. 

Senator Keravuver. I am sorry I wasn’t here. 

Mr. McConnavueGHey. From around 1948 off and on until 1953 (p. 53). 

* * * * * * * 


Senator Keravuver. You think a commission made up of former counsel for 
telephone companies, radio companies, broadcasting companies, all of the com- 
munications with which the FCC has the control, you think such a commission 
would have the support and the respect of the public? 

Mr. McConnauGuey. No; I don’t think that * * * (p. 54). 

+ * * oe * * * 

Mr. McConnaveney. I do not know whether you know it, Senator Kefauver, 
but I have never represented anybody before the Federal Communications Com- 
mission in my life. 

Senator Keravuver. Well, I do not care where you represented them. You rep- 
resented them before the Ohio commission? 

Mr. McConnauGuHey. Yes; I represented the Ohio Co., Ohio Bell, and the Cin- 
cinnati Co. (p. 55). 

Senator Keravuver. I have a list of cases here in which you represented the 
telephone company, the Bell System, and as I understand these cases they were 
for the purpose of securing rate increases ; were they not? 

Mr. McConnavuGHey. That is correct (p. 56). 

” * * + * * « 

Senator Kerauver. Well, I will say, in reading the record, and I have read it, 
that it appeared to me that the Senator from Oklahoma, in asking about his 
former representation, that Mr. McConnaughey was not immediately forthright 
in his answers to those questions about his representation. 

That is a matter that the Senator from Oklahoma could better state, but it 
seemed to me there had to be several questions asked before we finally got the 
answer, that while he hadn’t represented A. T. & T., he represented one of its 
subsidiaries, or one of his associates. 
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Senator Monroney. Since I have been dragged into this, the record speaks for 
itself on page 14, and personally, I was somewhat disappointed with the lack of 
volunteering of information, I would say, on this matter. Perhaps my question 
was not stated specifically. I referred to the American Telephone & Telegraph 
Co., if he had numbered them among his clients at any time anywhere. 

Later, in answer to subsequent questions, he testified that he had represented 
the Ohio Bell Telephone Co., although the Ohio Bell is a wholly owned subsidiary 
of A. T. & T., and I must admit I was frankly disappointed, as I reread the 
record, that in some way this was not volunteered to the committee. 

Senator Kerauver. That is what I had reference to (p. 69) 2% 

While the selections by the Chief Executive of persons to serve as 

chairmen of Federal regulatory commissions have included a number 
of fine, outstanding men who have had long terms of devoted public 
service, such as for example, Hon. James M. Mead and Hon. John 
W. Gwynne as chairman of the FTC and Hon. Ross Rizley as chair- 
man of the CAB, all of whom served with distinction in the United 
States Congress, there have been a large number of appointments of 
— to these important positions who, by virtue of their careers, 
iave been limited largely to experience in representing causes at odds 
with the public policy provided for in the laws entrusted to the 
agencies they were chosen to direct. It is because of such circum- 
stances that additional serious questions have arisen as to whether the 
Chief Executive continuing to hold the power to select and remove the 
heads of these agencies at his ace is in the public interest. It is 
with respect to these additional serious questions that the conclusions 
and recommendations of this report will attempt to deal. 


A Review or Some or tHe Recorp or Frepera Reevtatrory Com- 
Missions OpreratInG UnpEeR CHAIRMEN APPOINTED BY THE CHIEF 
EXECUTIVE 


As has been noted in an earlier section, Hon. Edward F. Howrey was 
appointed to the position of chairman of the Federal Trade Commis- 
sion and assumed that post on April 1, 1953. Shortly thereafter, on 
June 18, 1953, he spoke at the 1953 Institute on Federal Antitrust Laws 
at the University of Michigan Law School. The topic of his speech 
was Revaluation of Commission’s Responsibilities. He dwelt upon the 
fact that critics of the Commission have protested that it had become 
“a prosecuting agency employing laborious procedures and rigid per se 
interpretations.” In that connection he also stated: 

The expertise which the Commission is supposed to exercise plows barren 
ground if it is bound by absolute or per se rules. 

Then he suggested that the Commission should indulge in a study of 
relevant economic criteria applicable to a particular situation before 
undertaking an investigation, a formal proceeding, or ordering the 
discontinuance of the trade practice alleged to be harmful to com- 
petition. 

What was the significance of Mr. Howrey’s observations ? 

Before it can be indicated what Mr. Howrey had in mind some of 
the applicable background should be noted. The applicable back- 
ground is simply this. Commencing in 1927,'° the courts decided in 





18 Record of hearings on the Nomination of George C. MeConnaughery to Federal Com- 
munications Commission, before the Committee on Interstate and Foreign Commerce, 
U. S. Senate, 84th Cong., Ist sess., Feb. 23, 1955, pp. 42-44, 53-56, and 69. 

168 United States v. Trenton Potteries, 273 U. S. 392. 
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a long line of cases that certain trade practices were unlawful per se, 
because they had the obvious effect of unreasonably restraining trade. 
To that line of cases, which thus interpreted the Sherman Antitrust 
Act of 1890 in application to price-fixing agreements and the like, 
was added the line of decisions applying to exclusive dealing arrange- 
ments held to be unlawful because they violate section 3 of the Clayton 
Antitrust Act. 

It was these decisions that were criticized as establishing the “per 
se violation doctrine.” *”° 

The Federal Trade Commission fell under attack in that regard, 
because it indicated through the issuance of some complaints chargin 
violations of section 3 of the Clayton Antitrust Act that it woul 
adhere to (which, of course, it was compelled to do) the construction 
and interpretation of the antitrust laws provided by the Supreme 
Court of the United States. It was because the FTC took this posi- 
tion that it was challenged and criticized for having adopted per 
se rules." In effect, it was proposed that there be done away with 
what progress had been made by the courts through the process 
of judicial inclusion and exclusion for a period of approximately 
60 years in dealing with trade practices. Much had been accomplished 
in those 60 years in defining what trade practices were obvious 
restraints on trade and what oo were monopolistic. Some 
guideposts had been established helpful to businessmen and others as 
indicators of what business practices were lawful and what business 
practices were unlawful. 

Since Federal antitrust legislation was enacted in 1890, businessmen 
have sought an answer to the question, What trade restraints and 
monopolistic acts are unlawful? 

They have not found an unqualified answer to this question. How- 
ever, as has been noted, the Federal Trade Commission and the courts 
were well on their way toward establishing a number of guideposts for 
businessmen. 

Why has it been necessary for businessmen to await decisions of the 
courts in order to secure even indications of what practices are lawful 
and what practices are unlawful ? 

It requires no great amount of legal research to find out why busi- 
nessmen have had to wait so long for these helpful indicators. 

In the main, the body of our laws dealing with business practices 
stems from the common law. “Common law” is a term used to describe 
that body of the law developed through the process of judicial inter- 
pretation. Its development in this country commenced with the begin- 


18 See for example, Standard Oil of Californie v. United States, 337 U. S. 293, and 
Richfield Oil Company v. United States, 343 U. S. 922. 

2” Michigan Law Review, vol. 50, June 1952, pp. 1150, 1154, 1165, and 1179. 

im § by Mr. Howrey at the 1953 Institute on Federal Antitrust Laws, University 
of Michigan Law School, Ann Arbor, Mich., June 18, 1953; of Mr. Howrey before 
the section on antitrust law of the New York State Bar Association, entitled “The Federal 
Trade Commission and the Administrative Process,” January 28, 1954; speech by Mr. 
Howrey before the American Marketing Association, Atlantic City, N. J., June 14, 1954; 
entitled “Eeonomic Evidence in Antitrust Cases,” and an article by Prof. S. Chesterfield 
Oppenheim entitled “Federal Antitrust Legislation Gui to a Revised National 
Antitrust Policy,’’ Michigan Law Review, vol. 50, June 1952, pp. 1139-1244, 
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ning of our judicial system. It was borrowed from the Anglo-Saxon 
common law which had prevailed for centuries. 

The Anglo-Saxon common law has dealt with trade practices and 
monopolistic acts over a period of centuries. Under it trade practices 
and monopolistic acts are unlawful only when employed with the 
intent to coerce or damage a competitor or with the effect of an undue 
restraint on trade or the promotion of meget for 

Statutory law in this country dealing with the subject of restraint 
in trade and monopoly (with few exceptions dealing with particular 
acts) is almost as general and indefinite as the common law. Of 
course, when the Sherman Antitrust Act was passed in 1890, it was 
thought that the language of its provisions made more definite and 
certain the rules of law Tor the regulation of interstate and foreign 
commerce. The particular basis for this thought is found in the words 
of the first section of the Sherman Act, which are: 


Every contract, combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce * * * is hereby declared to be illegal. 


And in the words of section 2 of the Sherman Act, which are to the 
effect that— 


Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons to monopolize any part of the trade or 
commerce among the several States or with foreign nations, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be punished by a fine 
not exceeding $5,000 or by imprisonment not exceeding 1 year, or by both said 
punishments, in the discretion of the court. 


Our antimonopoly laws would be invoked now rarely if they were 
utilized solely to detect and punish coercive trade torts. That is true 
because the provisions of the Sherman Antitrust Act have been inter- 
preted so as to make them in their application to trade practices almost 
as general and indefinite as the common law developed in England 
and in this country. 

In the case of the Standard Oil Company v. United States (221 
U. S. 1) the Supreme Court of the United States decided on May 15, 
1911, that the Sherman Act “* * * followed the language of de- 


Mer) ape: of the law of England.” In that connection the Court 
eld: 


The statute under this view evidenced the intent not to restrain the right to 
make and enforce contracts, whether resulting from combination or otherwise, 
which did not unduly restrain interstate or foreign commerce, but to protect 
that commerce from being restrained by methods, whether old or new, which 
would constitute an interference that is an undue restraint. 

* s e ¢ * * s 

Thus not specifying but indubitably contemplating and requiring a standard, 
it follows that it was intended that the standard of reason which had been 
applied at the common law and in this country in dealing with subjects of the 
character embraced by the statute, was intended to be the measure used for the 
purpose of determining whether in a given casy a particular act had or had not 
brought about the wrong against which the statute provided. 


Thus it is seen that the Sherman Act thus interpreted is as Mother 
Hubbard’s dress, covering almost evorything but touching nothing 
in so tee The uncertainties inherent in such a situation were 
aptly described in the opinion of Justice Harlan, a member of the 
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Supreme Court who participated in the decision in the Standard Oil 
case. Hesaid: 


To inject into the act the question of whether an agreement or combination 
is reasonable or unreasonable would render the act as a criminal or penal statute 
indefinite and uncertain, and hence, to that extent, utterly nugatory and void, 
and would practically amount to a repeal of that part of the act. * * * And 
while the same technical objection does not apply to civil prosecutions, the injec- 
tion of the rule of reasonableness or unreasonableness would lead to the greatest 
variableness and uncertainty in the enforcement of the law. The defense of 
reasonable restraint would be made in every case and there would be as many 
different rules of reasonableness as cases, courts, and juries. What one court 
or jury might deem unreasonable another court or jury might deem reasonable. 
A court or jury in Ohio might find a given agreement or combination reasonable, 
while a court and jury in Wisconsin might find the same agreement and combina- 
tion unreasonable. 


In a short time thereafter the Congress further considered the prob- 
lem of dealing with unwholesome trade practices. Effort was made 
to make more certain those trade practices deemed to be unlawful. 
Prior to the consideration by the 63d Congress, President Wilson 
recognized the need for greater certainty in the law and urged in a 
message to the Congress that our antimonopoly laws be made clearer 


through a specification of some of the unlawful acts and practices. 
The President said : 


We are sufficiently familiar with the actual processes and methods of monopoly 
and of the many hurtful restraints of trade to make definition possible, at any 
rate up to the limit of which experience has disclosed. These practices, being 
now abundantly disclosed, can be explicitly and item by item forbidden by 
statute in such terms as will practically eliminate uncertainty, the law itself, 
and the penalty being made equally plain. 


Congress in acting upon that plea from President Wilson strength- 
ened our antitrust laws. In 1914, it enacted the Clayton antitrust 
law which included, in section 3 thereof, a prohibition against ex- 
clusive dealing contracts where the effect may be to substantially lessen 
competition in any line of commerce. In doing so Congress made 
et determinations which were spelled out in the language 


of this law. In effect, the Congress had legislatively found that the 
use of exclusive dealing contracts was unwholesome and that they 
should be prohibited by Jaw in all situations where the probable effect 
would be to substantially lessen competition in any line of commerce. 
It did not give to the Federal Trade Commission, to the executive 
branch, or any agency thereof, the power to revise and modify these 
public-policy determinations. We shall explore in this section of 
the report the question of whether or not what Mr. Howrey and the 
other critics of the Federal Trade Commission proposed did amount 
to a proposal to reverse public-policy determinations, and whether 
the Federal Trade Commission in its operations under the chairman- 
ship of Mr. Howrey actually did act to reverse these public-policy 
determinations. 

Section 3 of the Clayton Antitrust Act has been construed repeat- 
edly by the Supreme Goth of the United States. As has been noted, 
in 1949 in the case of Standard Oil Company of California v. United 
States} the previous decisions were reviewed by the Court. Then 
the Court went on to specify in that case what is necessary concerning 
the nature and extent of proof to satisfy the requirement for showing 


472 337 U. 8. 293. 





PROBLEMS OF SMALL BUSINESS 55 


that the alleged exclusive dealing agreement had the prescribed effect 
of probably substantially lessening competition. It held that a show- 
ing of a producer of merchandise (1) firmly established in an indus- 
try, (2) selling in interstate commerce, (3) on condition that the 
buyers would not deal in the products of a competitor or competitors, 
and (4) that its sales in a trade area, or nationally, constitute a sub- 
stantial part of the total volume of sales of like products in the sales 
area, or nationally, establishes a violation of section 3. In that case 
the sale of 6.7 percent of the total volume of gasoline sold in the trade 
area was held to be substantial. ‘The Court noted that while the chal- 
my contracts might be of economic advantage to the buyer as well 
as the seller, to inject such a matter into the case as to require an 
economic investigation as a part of the case “would be to stultify the 
force of Congress’ declaration that requirement contracts are to be 
prohibited wherever their effect may be to substantially lessen 
competition.” ; 

In FTC docket No. 5565 (the Dictograph case) the question arose 
as to whether the hearing examiner should admit evidence which in- 
cluded an economic investigation concerning the desirability of the 
exclusive dealing contract. In the light of the new look at the FTC, 
the hearing examiner admitted such economic evidence into the rec- 
ord, but made no findings based thereon and instead rested his initial 
decision upon such facts as had been indicated to be sufficient by the 
Supreme Court in the Standard Stations case. 

Thereafter the Dictograph case was reviewed by the Circuit Court 
of Appeals for the Second Cireuit. Counsel for Dictograph argued 
that there had been an error, but the court adhered to the view of the 
Supreme Court in the Standard Stations case, and held that it wasn’t 
necessary and Congress did not intend for the FTC to engage in eco- 
nomic investigations in the handling of cases arising under section 3 
of the Clayton Antitrust Act2™ 

Despite the establishment of such clear guideposts, the Commission, 
under the leadership of Mr. Howrey, continued to insist that proof 
held to be sufficient by the courts for the establishment of cases arising 
under section 3 of the Clayton Antitrust Act would include only a part 
of the factual matters that would be inquired into by the Commission. 
Mr. Howrey made that perfectly clear in his speech entitled “Coales- 
cence of Legal and Economic Concepts of Competition,” before the 
section on antitrust law of the New York State Bar Association, on 
January 26, 1955. On this occasion he discussed at length what he 
chose to designate as the “per se doctrine versus the rule of reason 
approach” and the dependency of the latter upon a substantial co- 
alescence of legal and economic concepts of competition. One of his 
collaborators on such matters testified that there is no real distinction 
between a “rule of reason approach” and a “rule of reason.” 25 Dur- 
ing the course of his speech, Mr. Howrey emphasized that since the 
Commission was undertaking the “rule of reason approach” in the 
handling of antimonopoly cases, the FTC would find it necessary to 


421d. at p. 314. 
1% Dictograph Products, Inc., v. FTC, 217 Fed, 2d, 831. See also the decision by the 


Court of Is for the Seventh Circuit in the case of Anchor 8 ‘i » 
eg RE peek nehor Serum Company v. FTO 


4% Record of hearings on Current Antitrust Problems before Antitrust Subcommittee 
No. 5 of the Committee on the Judiciary, House of Representatives, June 1955 ». 2116. 
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depend more and more upon economists and that they penis, gn a 
ter role in the antimonopoly work of the Commission. He con- 
cluded by stating: 

At the Federal Trade Commission, I am glad to say we have moved in the 
direction of a rule of reason approach in our recent decisional work. If this 
trend is to continue there must be a greater coalescence of legal and economic 
concepts of competition. 

Although Mr. Howrey on that occasion stressed that the FTC was 
embarking upon a program which would require dependence upon 
the work of economists, he failed to inform his audience that under 
his direction there had been a reduction in force at the FTC and 
that the reduction in force had been levied with its test impact 
against the staff of FTC economists. According to the record after 
that reduction in force had been effected, only nine economists re- 
mained unaffected. Thirteen had been separated, another had resigned 
while facing separation, and four had been demoted and reassigned.” 
Likewise, Mr. Howrey did not inform his audience how, with the 
small staff of economists that remained at the FTC, he would accom- 
plish expeditious handling of antimonopoly cases with the “rule of 
reason approach.” 

The “rule of reason approach” was applied at the FTC not only in 
the handling of cases arising under section 3 of the Clayton Antitrust 
Act, which included receiving into evidence in the cases a mass of 
economic data, but also was applied to the handling of cases arising 
under section 7 of the Clayton Antitrust Act which was designed to 
stop mergers which may have the effect of substantially lessening 
competition. 

In defending his action in that respect, Mr. Howrey observed that 
it was necessary for FTC Commissioners to study the problems for 
the purpose of deciding whether to apply such broad and indefinite 
rules. To that the chairman of the House Judiciary Committee 
retorted : 

But didn’t you apply, and are you not applying, those very broad rules to the 


Pillsbury case even now, after you have had considerable experience as Chairman 
of the Commission ? 


To that question Mr. Howrey replied : 
Yes; I think we are.” 


In that connection the chairman of the Committee on the Judiciary 
observed : 


I know, but when we passed the Celler Antimerger Act we had certain definite 
objectives. And we certainly didn’t have in mind when we used the words “sub- 
stantial lessening of competition” that we wanted this rule-of-reason approach 
to this matter.” 


™ Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st session, on The Organization and 
Procedures of the Federal ae ag Commissions and  eappieae and eir Effect on 
Small Business, pt. I, Federal Trade Commission, pp. 273-274. 

7 FTC Docket No. 5882 in the matter of Outboard, Marine and Manufacturing Co. 
and FTC Docket No. 5822 in the matter of Maico Company, Inc. In that connection see 
record of hearings before Select Committee on Small Business, House of Representatives, 
November 19, 1955, pp. 743-779. 

FTC Docket No. 6000 in the matter of Pillsbury Mills, Inc. See also the record 
of hearings on Current Antitrust Problems, Antitrust Subcommittee No, 5 of the Com- 
mittee on the Judiciary, House of Representatives, June 1955, pp. 2440-2446. 

77 Id. at p. 2446. 
™ Id. at p. 2863. 
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Tothat Chairman Celler also added : 


I don’t see how you could ever finish a case, Mr. Howrey, if you are going to 
take in that huge sweeping panorama of facts that you have indicated here. You 
have cases which would be interminably long, and they would become a Donny- 
brook Fair, everything could be brought in but the kitchen sink.™ 

The chairman of the Committee on the Judiciary also pointed out 
that even at that time the record in the Pillsbury case had reached a 
total of 8,600 pages.’ What the chairman of the Committee on the 
Judiciary feared would happen, has in fact happened. As of Sep- 
tember 25, 1956, evidence concerning “all relevant economic facts” is 
being received into the record of the Pillsbury case. The record now 
has reached the almost incredible total of 23,000 pages and the record 
is not closed yet. It is now 3 years since Mr. Howrey injected his 
“rule-of-reason approach” into the handling of this case. The chal- 
lenged unlawful acts occurred more than 3 years ago and an order of 
the FTC rectifying the situation cannot be entered until after the 
record is closed. 

Also, while Mr. Howrey was Chairman of the FTC, the Commis- 
sion indicated that in Robinson-Patman Act cases more proof would 
be required from Government lawyers who were struggling to sustain 
the cases against firms which were charged with the practice of un- 
lawful price discrimination. 

Other portions of the record of FTC’s operations under the leader- 
ship of Mr. Howrey show that while he was Chairman no new com- 

laints were issued charging violation of section 2 (f) of the Robinson- 

-atman Act. Four of those, which were on the FTC docket awaiting 
disposition when he was appointed, were dismissed." 

FTC issued few complaints charging violations of section 3 of the 
Clayton Antitrust Act after Mr. Howrey assumed his position as 
Chairman, April 1, 1953. Between that date and June 1955, the FTC 
entered an order in only one such case in which the complaint issued 
after Mr. Howrey became Chairman. That case involved a relatively 
small firm which consented to the Commission entering an order 
against it on June 24, 1955.1** 

During the period from July 1, 1954, to January 25, 1955, no order 
to ¢ease and desist was issued by the FTC in any case arising under 
section 2 (a) of the Robinson-Patman Act and which was contested 
on the basis of a complaint issued after Mr. Howrey became Chairman. 
When Senator Kefauver, in a speech before the New York State Bar 
Association on January 25, 1955, made an observation to that effect and 
contended that such result stemmed from the crippling effects of the 
manner in which the law had been interpreted and applied, Mr. How- 
rey challenged the accuracy of the Senator’s statement. However, the 
FTC, when given an opportunity to present to the House Small Busi- 
ness Committee evidence which would tend to prove any inaccuracy 
in Senator Kefauver’s statement, failed to produce such evidence. 

It should be noted that within a short time after the House Small 
Business Committee undertook its investigation of Mr. Howrey’s di- 
rection of the FTC’s operations, the FTC did issue a number of orders 





™ Td. at p. 2362. 

182 Id. at p. 2441. 

4% FTC Docket No. 5421, In the matter of Crown Zellerbach; FTC Docket No. 5991, 
In the matter of Kroger Company ; FTC Docket No. 5990, In the matter of Safeway Stores ; 
and FTC Docket No. 5728, In the matter of Sylvania Electric Products, Inc, 

14 FTC Docket No, 6334, In the matter of Cross Baking Co., Inc. 
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in contested cases which had arisen under section 2 (a) of the Robin- 
son-Patman Act.® 

Of course, much has been said and credit has been taken by Mr. 
Howrey-and his subordinates at the FTC for orders that were issued 
in cases, the trials of which were completed before Mr. Howrey ap- 
peared on the scene at the FTC as Chairman. Those cases did not 
involve any “rule-of-reason approach.” ™ 

Criticism mounted against Mr. Howrey’s injection of the “rule-of- 
reason approach” in the handling of antimonopoly cases at the FTC. 
Also criticism arose about the decline in the number of antimonopoly 
cases that were being instituted by the FTC under his leadership. 
That was particularly true respecting cases arising under section 2 
(a) of the Clayton Act, dealing with price discrimination, section 3, 
dealing with exclusive dealing agreements, and section 7, dealing with 
monopolistic mergers. 

Following some of that criticism Mr. Howrey appeared before the 
Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, on February 3, 1955, to give an accounting of his steward- 
ship as Chairman of the FTC. At that time he stated: 

Measurable strides have been taken toward our long-range objective of reviving 
and revitalizing the work of the Commission,” 

In that connection he stated that the Commission had adopted the 
view that it should proceed against the “hard-core” type of violations 
and not deplete its limited resources on other types of cases.’ 

Between the date the House Small Business Committee undertook 
its investigation of Mr. Howrey’s leadership of the FTC and before 
he appeared to testify before the committee in July 1955, the FTC 
issued 10 complaints charging violations of section 2 (a) of the Rob- 
inson-Patman Act. That was a greater number (issued in a period of 
90 days) than previously had been issued under that section of the 
law during the entire period Mr. Howrey had served as Chairman of 
the FTC. However, out of those 10 cases and 2 other 2 (a) cases which 
had been instituted shortly before, 7 have since been dismissed as fail- 
ing to meet the standards of proof felt necessary by the FTC.“ Only 
one was concluded with an order to cease and desist after a contest.” 
Two are pending.’ The remaining two were settled without contest 
when the respondents consented to the orders which had been sug- 
gested be entered against them.’ 

During the period of time that Mr. Howrey remained as Chairman 
of the FTC few orders were entered by the FTC in antimonopoly cases 
when the complaints were contested. That is true not only of the 


ETC Docket No. 5772, Whitaker Cable Corp., order issued April 29, 1955; FTC 
Docket No. 5723, Moog Industries, Inc., order issued April 29, 1955: FTC Docket No. 5770, 
Edelman & Co., order issued April 29, 1955; FTC Docet No. 5768, C. E. Niehoff & Co., 
order issued May 17, 1955. 

8 ETC Docket No. 3977, Champion Spark Plug Co.; FTC Docket No. 5620, General 
Motors Corp. : FTC Docket No. 5624, Blectriec Auto-Lite Co, 

17 Transcript record of hearings before the Committee on Interstate and Foreign Com- 
merce, House of Representatives, February 3, 1955, transcript, p. 5. 

488 1d, at transcript, p. 7. 

“RTC Docket No. 6232, Yale & Towne Manufacturing Co.; FTC Docket No. 6829, 
Elwell-Parker Electric Co.; FTC Docket No. 6330, Hyster Co.; FTC Docket No. 6340, 
Lewis-Shepard Company: FTC Docket No. 6347, Clark Equipment Company; FTC Docket 
No. 6350, Otis Elevator Company; FTC Docket No. 6227, Warren Petroleum Co. 

FTC Docket No. 6327, Maryland Baking Company 
ise FTC Docket No. 6331, Anheuser-Busch, Inc. ; Docket No. 6372, Southern Oxygen 
Comp nr. 

12 FTC Docket No. 6370, Magnesium Company of America; FTC Docket No. 6383, 
American Brake Shoe Company. 
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cases arising under the Robinson-Patman Act, but. also under other 
sections of antimonopoly laws administered by the FTC. 

The staff of the House Small Business Committee made a study of 
the antitrust complaints which had been issued by the Federal Trade 
Commission pons to the provisions of the Clayton Antitrust Act 
throughout the period of time that Mr. Howrey served as Chairman of 
that agency, a period of approximately 234 years, and for the period 
of 234 years immediately preceding his chairmanship. A report was 
issued January 2, 1956, in which the results of that study were made 
public. The following is quoted from the introductory page and 
from the page of the summary findings of that report: 


INTRODUCTION 


During the past several months a number of press releases, speeches, general 
articles, ete., have emanated from the Federal Trade Commission reporting upon 
the increased activities of that agency, its allegedly more efficient operations 
and, in general, painting a picture of a revitalized FTC since the appointment 
of Mr. Edward F. Howrey to the chairmanship of that agency on April 1, 1953. 

A few examples from FTC’s press releases might be quoted as follows: 

“A 20-year high in the number of industry trade practice rules issued by the 
Federal Trade Commission was reported today to Chairman Edward F. Howrey 
by Charles E, Grandey, Director of the FTC’s Bureau of Consultation” (August 
23, 1955). 

“In a report to Federal Trade Commission Chairman Edward F. Howrey, 
Harry A. Babcock, Director of the Commission's Bureau of Investigation, de- 
clared today that during fiscal 1955 his bureau achieved an increase of almost 
50 percent in the number of investigations completed” (August 22, 1955). 

“A marked increase in effective action against illegal monopoly and deception 
in business in fiscal 1955 as contrasted to the previous 10 years was reported 
today to Chairman Edward F. Howrey of the Federal Trade Commission” 
(August 16, 1955). 

These and other such statements, together with selected statistics cited by 
FTC, have received wide publicity and have been interpreted in some quarters 
as showing that in recent years the Federal Trade Commission has become a 
more vigorous enforcer of the antitrust laws. For example, in a reprinted and 
widely circulated article published in the New York University Law Review, the 
FTC’s General Counsel recently wrote of a revitalized FTC and said that since 
its reorganization under Mr. Howrey the FTC “has become an increasingly ef- 
fective instrument for antitrust enforcement and the preservation of competitive 
vicor.” (New York University Law Review, June 1955, vol. 30, No. 6, pp. 1143- 
1193.) 

7 


* » * * s e 


SUMMARY FINDINGS 


In the 33 months since Mr. Howrey was appointed chairman, through Decem- 
ber 31, 1955, the FTC issued 59 complaints charging violations of the Clayton 
Antitrust Act, as amended. In the 33 months immediately preceding, when the 
FTC was under the chairmanship of Mr. Mead, the FTC issued 56 complaints 
charging violations of the Clayton Act. 

During the 33 months immediately passed, 60 companies were charged with 
antitrust violations; during the previous 33 months, 66 companies were charged 
with antitrust violations. 

The companies charged by FTC with antitrust violations during the 35 
months immediately passed were, on the average, approximately one-eighth 
the size of those companies charged with violating the antitrust law curing 
the preceding 53 months under Mr. Mead. In the last 33 months the average 
total assets of the companies charged was $32.5 million; during the preceding 33 
months the average total assets of the companies charged was $256.2 million. 
(These averages omit 4 small companies charged in the later period and 3 small 
companies charged in the earlier period for which data was not available. (See 
Methods of Study, p. 4.)) 

Comparing the complaints issued against the larger companies during the 
2 periods, it is found that under Chairman Mead one complaint was issued against 
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a company in the $5 to $10 billion asset-size group; in the last 33 months there 
were no complaints against companies in this size group. Under Chairman 
Mead, complaints were issued against 3 companies in the $1 to $5 billion size 
group; in the past 35 months none, Under Chairman Mead, complaints were 
issued against 2 companies in the $500 million to $1 billion size group; in the 
past 33 months, none. Under Chairman Mead, complaints were issued against 
10 companies in the $100 million to $500 million size group; in the past 33 
months, complaints were issued against only 4 such companies. 

Moving to the other end of the spectrum, there was, of course, a higher 
proportion of companies in the very small asset size groups charged with anti- 
trust violations during the past 33 months than in the previous 33 months. 

The smallest company charged with violating the Clayton Act during the 
entire 66-month period is a company having total assets of $16,000. This com- 
pany was made the subject of a complaint issued during the chairmanship of 
Mr. Howrey, which complaint charges the company with violating the antitrust 
law in connection with its sale of citrus fruits. The company in question has 
reported to the committee that its total income from that trade during the year 
1954 was only $460. 

As noted earlier, Mr. Howrey resigned his position as Chairman of 
the FTC effective September 12, 1955. He was succeeded by Hon. 
John W. Gwynne who, through many years of public service, had been 
oriented to the needs of the public interest. Under his leadership 
substantial improvement has been noted in the operations of the FTC, 

The House Small Business Committee also had complaints regarding 
the operations of the Federal Power Commission. Specifically, com- 
plaints had been made that during March 1955 the Federal Power 
Commission was not giving due consideration to petitions which had 
been filed on the behalf of small-business men. In that connection 
it was pointed out that in FPC Docket No. G—2410, in the matter of 
Cities Service Gas Co., a filing had been made for a rate increase which 
prover for increasing the rates on small-business men more than 

ouble the proposed increase in the rates applicable to big business 
firms. It was complained that the FPC was callous in its considera- 
tion of objections, filed on the behalf of small-business men to such 
discriminations. : ; : 

Members of the staff of the House Small Business Committee 
inquired about this matter at the FPC. Subsequently, on May 25, 
1956, the FPC entered an order requiring revisions in the rate increases 
and approving a proposed settlement providing for refunds in in- 
stances where overcharges had been made. 

The failure of the FPC to act, as provided for by law, in suspending 
proposals for rate increases before such rate increases became effec- 
tive, perhaps has subjected it most often to the complaint that it is 
failing to do the job Congress intended. An example of that is 
involved in the proposals of a number of oi] and gas companies which 
were filed with the Federal Power Commission in August 1954, to 
become effective November 1, 1954, providing for an increase in the 
rates they would charge for natural gas. The Commission did not act 
respecting those proposals before November 1. Therefore the pro- 
posed rates became effective on that date. 

The governing provisions of the Natural Gas Act are as follows: 

4 (d). Unless the Commission otherwise orders, no change shall be made by 
any natural-gas company in any such rate, charge, classification, or service, or in 
any rule, regulations, or contract relating thereto, except after thirty days’ notice 
to the Commission and to the public. [Emphasis supplied.] Such notice shall be 





1% Staff report to the Select Committee on Small Business, House of Representatives, 
og ore. 1st sess., on the Volume of Federal Trade Commission Antitrust Complaints, 
p. 1-3. 
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given by filing with the Commission and keeping open for public inspection new 
schedules stating plainly the change or changes to be made in the schedule or 


schedules then in force and the time when the change or changes will go into 
effect. * * * 


4 (e). Whenever any such new schedule is filed the Commission shall have 
authority, either upon complaint of any State, municipality, or State commission, 
or upon its own initiative without complaint, at once, and if it so orders, without 
answer or formal pleading by the natural-gas company, but upon reasonable 
notice, to enter upon a hearing concerning the lawfulness of such rate, charge, 
classification, or service ; and pending such hearing and the decision thereon, the 
Commission, upon filing with such schedules and delivering to the natural-gas 
company affected thereby a statement in writing of its reasons for such suspen- 
sion, may suspend the operation of such schedule and defer the use of such rate, 
charge, classification, or service, but not for a longer period than five months 
beyond the time when it would otherwise go into effect. * * * 

If the FPC had acted as thus provided for by the law, it effectively 
would have stopped those proposed rate increases until it could have 
been determined whether they are “unjust, unreasonable, unduly dis- 
criminatory, or preferential.” To have acted and suspended the effec- 
tive date of the rate increases would have placed the burden upon the 
oil and gas companies to produce evidence that their proposed rate 
increases were just, rescnablad and not discriminatory or preferential. 
However, under the law, once the rates are increased and the increases 
are made effective, then the FPC is faced with the burden of proving 
that they are unjust, unreasonable, unduly discriminatory, or prefer- 
ential. Therefore one of the effects of the failure of the FPC to act 
to suspend the increases in the rates that were proposed by 16 oil and 
gas companies, to become effective on November 1, 1954, has been to 
shift the burden from the oil and gas companies to the FPC (which 
is supposed to be representing the public) in proving whether or not 
the rate increases of November 1, 1954, are reasonable. In addition, 
there is the fact that pending a final determination of that issue the 
oil and gas companies will proceed to charge the increased rate. That 
is an obvious incentive to the companies against shortening and expe- 
diting the proceedings. 

Strong protests were filed with the FPC regarding its failure to act 
in this matter. Among those protests were those filed by the Tennnes- 
see Public Service Commission, city of Knoxville, Tenn., acting by 
and through the Knoxville Utilities Board, the cities of Athens, 
Clarksville, Fayetteville, Gallatin, and Springfield, Tenn., Chatta- 
nooga Gas Co., Cleveland Natural Gas Co., Tennessee Gas Co., and 
Tullahoma Natural Gas Co., Inc. Despite these protests FPC still 
did not act. Then it received protests from Members of Congress 
about its failure to act. Those protests multiplied and finally on 
January 27, 1956, the FPC acted. At that time it entered 12 orders 
instituting investigations and proceedings of the rates charged by 16 
independent producers of natural gas.’ 

In the Commission’s orders instituting those proceedings there ap- 
pears the following statement : 


i” PPC Docket No. G-9277, The Chicago Corporation et al.: FPC Docket No. G -9278, 
Alfred C. Glassell, Jr., et al.; FPC Docket No. G—9279, Stanoline Oil and Gas Company, 
et al.: FPC Docket No. G-9280, The Chicago Corporation and Gulf Plains Corpor tion ; 
FPC Docket No, G-9281, Western Natural Gas Company: FPC Docket No. G—-9282. The 
Altex Corporation: FPC Docket No. G-—9283, The Atlantic Refining Company and Tide- 
water Associated Oi} Company ; FPC Docket No, G—9284, The Atlantic Refining Company ; 
FPC Docket No. G-9285, Ralph E. Fair, Inc., et al.; FPC Docket No. G-9286, The Gillring 
O} Co.; FPPC Deecket No. G-9287. Humble O71 & Refining Company; FPC Docket No. 
G-9288. Humble Oil & Refining Company; FPC Docket No. G—9289, C. V. Lyman; FPC 
locket No. G-9290. The Nueces Co jon; FPC Docket No. G—9291, Sinclair Oil & Gas 


ra 
Company ; FPC Docket No. G-9292, Sinclair Oil & Gas Company. 
85199—536——6 
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* * * it appears from the Commission’s files that the said respondents also 
engage in other sales of natural gas in interstate commerce. It further appears 
that, upon the basis of data available to the Commission, the rates, charges, and 
classifications for or in connection with the sale or transportation of natural 
gas by the respondents herein, subject to the jurisdiction of the Commission, and 
the rules, regulations, practices, and contracts relating thereto may be unjust, 
unreasonable, unduly discriminatory, or preferential. 


What the Commission knew factually about the rate increase on 
January 27, 1956, when it made that statement, it appears that it knew 
also on or before November 1, 1954, the date on which the rate in- 
creases became effective. Therefore, one could well ask the question: 
Why didn’t the FPC act before November 1, 1954, to suspend, and 
thereby prevent from becoming effective, the rate increases which 
appeared to it to be “unjust, unreasonable, unduly discriminatory, or 
preferential?” Inquiry has just been made of the FPC concerning 
the status of these proceedings. FPC admits that it has not under- 
taken even the commencement of the hearings concerning them. 

This instance of the failure of the FPC to act timely regarding 
rate increases is only one out of a large number of similar instances. 
It has been alleged that such failures have resulted in additional bills 
for natural gas running into a total of many millions of dollars. 

Before the FPC was reorganized and powers over the administra- 
tion of its affairs placed in the hands of a Chairman appointed by the 
Chief Executive and removable by him at his pleasure, the FPC was 
more alert and acted more promptly in the protection of the public 
interest. It was assisted in carrying out its obligations and responsi- 
bilities by a staff of experienced, devoted career public servants. The 
high morale and the effectiveness of the work of that staff is attested 
rity the record of the success of the FPC in protecting the interests 
of the public in past years. 

There has been a disruption of the professional staff of the FPC 
under the leadership of a Chairman appointed by the Chief Execu- 
tive. Personnel who had performed cliciently ci. been removed 
and replaced by new, untried, inexperienced personnel. <A portion 
of the testimony to that effect was elicited from a Republican mem- 
ber of the Federal Power Commission, Hon. Claude L. Draper.” 
Other testimony bearing on that subject was given by a long-time 
career public servant who had made a decision to retire and therefore 
was not reluctant to speak out freely. A portion of his testimony 
dealing with that subject is quoted as follows: 

Mr. MacIntyre. Would you say, Mr. Sechrest, that some of these changes 
have been brought about in the staff of the Federal Power Commission because 
of the general philosophy or views held by the people that were there as against 
those that are brought in? 

Mr. Securest. That would be my considered opinion. 

Mr. MaciInryre. That is, the people that have been there in the jobs and in 
these key positions have been dedicated to the public interest and the public 
policy expressed in the laws administered by the Federal, Power Commission ; 
have they not? 

Mr. Securest. That is true. 

Mr. MacIntyre. And you think that some of the changes that have occurred 


have been by reason of their strong dedication? 
Mr. Secrest. Yes, sir.” 


5 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and cies and Their Effect on Small 
Raging, pt. os  ieaaion Power Commission, pp. 613-617. 

. at p. 3 

Td. at p. 618. See also p. 617 for testimony referring to some of the changes to 

which reference was made. 








PROBLEMS OF SMALL BUSINESS 63 


Other staff members of the FPC, who have been questioned about 
the effect of the reorganization of the staff of the FPC on the morale 
and resultant quality and quantity of law enforcement say were 
reluctant to testify or to permit their names to be used. However, 
much information was secured from some of them corroborative of 
the testimony given under oath by Mr. Sechrest. One striking fact 
indicative of what has happened to the staff of the FPC is recorded 
in its loss of a number who have resigned after a long period of de- 
voted service as career public servants. Included in that group are 


the following: 
Bradford Ross 
Norman A. Flaningam Albert J. Feigen 
Reuben Goldberg Jacob Goldberg 
Melwood Van Scoyoc Lambert McAllister 
Charles W. Smith Frederick C. Moore 


In this group are persons nationally known for their specialized 
knowledge and great ability in dealing with problems entrusted by 
the Congress to the Federal Power Commission. When they left the 
public service they carried with them knowledge and experience accu- 
mulated in the aggregate over a period of many decades. The public 
now loses the benefit that it could have secured from their knowledge 
and experience through a continuation of such capable persons as 
staff members of the FPC. 

The Federal Communications Commission is an important Federal 
regulatory body. It operates under a mandate and a direction from 
the Congress to regulate the communications industry in the public 
interest. The Communications Act spelled out public policy regard- 
ing the regulation of the communications industry. There it was 
made clear that— 


All laws of the United States relating to unlawful restraints and monopolies 
and to combinations, contracts, or agreements in restraint of trade are hereby 
declared to be applicable to * * * interstate and foreign radio communica- 


tions.” 
Moreover, it was made clear that the Federal Communications Com- 
mission is obliged by statute to “generally encourage the larger and 
more effective use of radio in the public interest.” °° And the United 
States Supreme Court has made it clear that “there can be no doubt 
competition is a relevant factor in weighing public interest.” 2° 

Not only has public policy thus been determined and expressed b 
Congress in legislation dealing with the regulation of the communi- 
cations industry, but Congress also spelled out and made clear in this 
legislation and in the antitrust laws that the FCC and the Attorney 
General of the United States have the duty and the responsibility for 
implementing and carrying out that public policy. The FCC re- 
sponsibility in that regard has been admitted by its present Chairman, 

on. George C. McConnaughey, in the course of testimony before a 
congressional committee. He stated that the— 


FCC has the obligation * * * to maintain a system of broadcasts compatible 
with the antitrust laws.™ 


847 U. S. C, 318. 

3%” 47 U. 8. C. 308 (g). 

2 Federal Communications Commission v. RCA, 346 U. S. 86, 94 (1952). 

7 Record of hearings before the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives, June 27, 1956, p. 17. 
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The responsibility of the United States Attorney General in that re- 
spect was acknowledged by the Assistant Attorney General in charge 
of the Antitrust Division recently when he appeared before a con- 
gressional committee.” 

How has the responsibility of the FCC and the Attorney General 
in that regard been discharged? That is a question with which this 
section of the report will deal. 

First, it goes without saying that when a state of competition is 
maintained and protected, monopoly is prevented. If we are to look 
to that test for an answer to the question we have , then an an- 
swer to a further question must be secured. It is: What is the status 
of competition or monopoly in television broadcasting today? 

Recently a report was made to the Committee on Interstate and 
Foreign Commerce, United States Senate, regarding this subject. 
The report was submitted by Hon. John W. Bricker, member of the 
committee, on April 30, 1956, after he had conducted a study of the 
problem. The following is quoted from his report: 

Two networks—Columbia Broadcasting System and National Broadcasting 


Co.—have an unprecedented economic stranglehold on the Nation’s television 
industry. 


Effective competition is stifled under this yoke of economic dominance. The 
result is a private monopoly.” 

The facts —— with this subject were not only recognized and 
reported upon by Senator Bricker, but also were involved in testi- 


mony by the Assistant Attorney General in charge of the Antitrust 
Division, United States Department of Justice, on September 14, 
1956. At that time he made reference to an investigation that the 


Department of Justice has been making dealing with monopolistic 
practices in the communications field. He said: 


* * * evidence thus far suggests, * * * the striking similarity between TV 
industry structure and that movie pattern condemned in Paramount (United 
States v. Paramount Pictures, Inc., 334 U. 8. 131 (1948)). The Court there 
held that eight defendants, acting in combination had monopolized the movie 
exhibition business in the first-run theaters via practices such as “block-booking,” 
which violated the Sherman Act.™ 


A number of small-business men, who are owners and operators 
of radio and television stations, presented complaints to Subcom- 
mittee No. 1 of the Select Committee on Small Business, House of 
Representatives, concerning difficulties that they are facing in an 
effort to survive and compete with the large and powerful organiza- 
tions in the communications field. They complained that the FCC 
has not responded to petitions they have filed with that agency for 
relief. They have stated that unless FCC soon acts an additional 
large segment of the remaining small and independent owners and 
operators of independent stations will pass out of existence.” 


2 Refer to the testimony of Hon, Victor R. Hansen before the Antitrust Subcommittee 
of the House Judiciary Committee, September 14, 1956. 

28 Report on the Network Monopoly, 84th Cong., 2d sess., to the Committee on Interstate 
and Foreign Commerce, U. 8S. Senate, p. 1. 

2 Record of hearings on the Federal Communications Commission before the Antitrust 
on of the Committee on the Judiciary, House of Representatives, September 
14, 1956. 

2% Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Buiness, pt. III, Federal Communications Commission, testimony of Philip Merryman, 
pp. 708-726; testimony of John G. Johnson, pp. 776-787 ; testimony of John W. English, 
pp. T87—790 : statement by Jack 8. Youn Pp. Rao-8 64; aretoment da Hepara J. Sehellen- 
berg, Jr., on behalf of the members of pone cA d Association, Inc., 
pp. 864-870 ; and statement of Harold H. Thoms, pp. 881 4 
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Mr. Philip Merryman, the owner of a television station and presi- 
dent of the Committee for Hometown Television, testified : 

All we need, Mr. Chairman, is for somebody, either the FCC itself or the 
Senate Interstate and Foreign Commerce Committee, or this Select Committee 
for Small Business, to tell the FCC that they want the hometowns of America 
to have their television stations, and to direct their policy toward that end.” 

Mr. John G. Johnson, the operator of an independent television 
station in Winston-Salem, N. Cc. testified that the problem faced by 
independent broadcasters in their effort to help maintain competition 
in the communications industry is one that can be definitely solved and 
corrected by the FCC. Then he stated that “the FCC to date has 
steadfastly refused to recognize to the extent of proposing to do any- 
thing about it.” *” 

Dr. Allen B. Du Mont, chairman of the board of the Allen B. Du 
Mont Laboratories, Clifton, N. J., in testimony before a congressional 
committee accused the FCC of favoring the two major networks, 
CBS and NBC, and of failing to act properly to protect the com- 
petitive position of independents, so as to permit them to survive and 
grow.** In that connection he stated: 

Having only two networks not only has the effect of monopoly in the television 
broadcasting business, but has the effect of extending the monopoly so that only 
a relatively small number of large companies can utilize television for the sale 
of their products. 

Dr. Du Mont, whose broadcasting corporation owns two television 
stations—WTTG in Washington, D. C., and another in New York 
City—charged that the FCC allocations policy was based geograph- 
ically and Tosteenied questions of competition, independent business- 
men, and economics, and that such a policy by a Federal regulatory 
commission was “absolutely indefensible as most other commissions of 
the Government regulating railroads, airlines, and so forth, consider 
the economics of the situation of prime importance.” 

Also it has been charged that the large broadcast organizations own 
a corporation known as “Broadcast Music, Inc.,” which has been used 
as an instrument to provide the “electric curtain” of broadcasters’ 
control over recordings, music publishing and the channeling of pro- 
grams to and through broadcast stations agreed to by big business 
organizations.” 

r. Frank Stanton, president of CBS, acknowledged that the net- 
works and radio stations had organized Broadcast Music, Inc., some 
years ago and have been operating it since for the production and 
distribution of radio and television programs to and through stations 
owned, controlled, or affiliated with the networks and other stock- 
holders of BMI.*° 

Before he concluded his testimony Dr. Stanton indicated that CBS 
would be willing to reexamine its position in this matter and might 
consider giving up its stock in Broadcast Music, Inc. His testimony 
was followed, however, by that of Mr. Robert W. Sarnoff, head of the 


1d. at p. 721. 

* Id. at p. 780. 
pe esr ae ee a ae of the Committee on the Judiciary, House 

Representa tember 19, 1 \ 

oe ‘Tentimony. of” cedueee Billy Rose before the Antitrust Subcommittee of the Com- 
mittee on the Sodiclasy, House of Representatives, September 19, 1956. 

m0 Tes of Dr. Frank Stanton before the Antitrust Subcommittee of the Com- 
mittee on the if udiciary, House of Representatives, September 25, 1956. 
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NBC Network. While Mr. Sarnoff said that NBC also would ex- 
amine the question of NBC’s continued ownership in BMI, he never- 
theless defended strongly the practices which have been indulged in b 
the major networks. Included was his contention that a networ 
should have the right to choose evening hours in which to transmit 
their programs over affiliated stations. He argued against any re- 
duction in the period of such “prime time” (7 to 11 p. m.). Also, he 
argued that the practice of making a sponsor broadcast his show over 
at least 57 stations made it ocasibte to bring programs to millions of 
listeners and to give the network the revenue necessary to meet costs. 
In taking these positions Mr. Sarnoff appeared willing to disregard 
the complaints and poe which have been presented to congressional 
committees by small-business men against a continuation of the mo- 
nopoly position of CBS and NBC in controlling advertising and 
programing in television broadcasting and the effect of such upon the 
revenues of small business.*" 

Mr. Sarnoff was unimpressed by testimony which had been pre- 
sented to congressional committees indicating a need for action in the 
public interest against monopoly control by CBS and NBC Networks 
over advertising and programing television broadcasting.” 

Not only has the FCC been accused by small-business men, as here- 
tofore noted, of a failure to act to protect competition in the communi- 
cations industry, but when it was requested by the House Small Busi- 
ness Committee to submit information regarding positions which had 
been taken by members of its staff concerning the policy that FCC 
should follow that request was denied. One of the reasons advanced 
for denying that information was stated by the chairman of Subcom- 
mittee No. 1 of the House Small Business Committee in a press release 
issued March 15,1956. In that press release the chairman of the Sub- 
committee stated that he had understood the Chairman of the FCC 
to say that the reason FCC refused to give the data requested by the 
House Small Business Committee concerning FCC policy was that to 
divulge the names of staff members who had prepared memoranda 
and “had taken positions unfavorable to the networks, the networks 
would see to it that such staff personnel were fired.” * 

The Chairman of the FCC denied that in making that remark to 
the chairman of the subcommittee he had referred to the “networks,” 
but insisted instead that he had referred to a fear that “regulated 
industries might tend to place pressures upon personnel.” 7“ 

Whatever the motivations are for the absence of the record on the 
part of the FCC to act in protecting the small-business man and com- 

tition in the communications industry, the record is eloquent on the 

actual showing that it has not prevented the establishment and growth 
of monopolistic industries in that industry. 


2 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Bffect on Small 
Business, pt. III, Federal Communications Commission, pp. 850-855. 

2122 See testimony of the Assistant Attorney General in charge of the Antitrust Division, 
Department of Justice, before the Antitrust Subcommittee of the Committee on the Judi- 
ciary, House of Representatives, tember 14, 1956. 

Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal R atory Commissions and Agencies and Their Effect on Small 
—e". | oe Federal Communications Commission, p. 728. 

. at p. % 
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The present Chairman of the FCC has admitted that more than half 
of the failures which have occurred among small and independent 
operators of ultra high frequency television stations have occurred 
since he became Chairman of FCC in 1954.2° He also has testified 
that he believes that you can rely more on big business than you can on 
small business to give you accurate information about their respective 
problems.” 

The Civil Aeronautics Board is entrusted with the administration 
and enforcement of the Civil Aeronautics Act of 1938. The Board 
has recognized that amongst the functions entrusted to it by the Con- 
gress with regard to the expansion of the air-transportation system in 
the United States “was a major promotional and developmental re- 
sponsibility—the encouragement and development of a national sys- 
tem of air transportation which will be adequate.” 2” 

The Board, particularly during the early years of its life, reaffirmed 
its duty to exercise a liberal view toward the entry of new carriers into 
the industry.2* The records of the Board are replete with the recog- 
nition of the fact that the antitrust laws are not merely legalized pro- 
hibitions, but are also the crystallization of the economic philosophy 
and public policy which have long been the established standards in 
the United States, and that healthy competition is presumed to be 
beneficial to the public may be inferred by various congressional ex- 
pressions, and it so stated.” 

In a report submitted to Congress the Board concluded that compe- 
tition played a major role in the introduction of air traffic.” 

Subcommittee No. 1 of the Select Committee on Small Business of 
the House of Representatives did not receive testimony regarding 
the CAB during the course of the hearings. The only hearing it held 
regarding CAB was on July 20, 1956. On that occasion some answers 
made by CAB to a questionnaire regarding CAB’s organization were 
received into the record. Also it was noted on the record that certain 
testimony which had been received by other congressional committees 
regarding CAB would be taken into account in the preparation of this 
report. 

Dee reason this committee did not hold hearings for the purpose of 
receiving testimony regarding CAB was the fact that some testimony 
on that subject was received by the Antitrust Subcommittee of the 
Committee on the Judiciary, House of Representatives. That testi- 
mony was received during 1956 while Subcommittee No. 1 of the House 
Small Business Committee was busily engaged in studying the organ- 
ization and procedures of the FCC and other regulatory agencies 
and before the circumstances permitted the taking up of public hear- 
ings on the CAB. . 

Se view of those circumstances review of the record of CAB’s activi- 
ties is not made in this report. The view has been expressed that the 
Committee on the Judiciary, House of Representatives, more properly 
can do that now since it held hearings respecting CAB. Therefore, the 


8 Transcript record of hearings before the Antitrust Subcommittee of the Committee 
on the Judiciary, House of Representatives, July 12, 1956, Tr. p. 579. 

1d. at Tr. Be 80. 

21 American Airlines v. CAB, 192 Fed. 2d 417 (ass). 


28 Hearings on Future of Irregular Airlines, ore the Senate Small Business Com- 
mittee, 83d Rane. ist sess., B 299. 
2° Braniff Air—Houston, Memphis, Louisville, 2 C. A. B. 353 (1940). 


2° Report of C. A. B. submitted to the Subcommittee on Monopoly of the Senate Small 
Business Committee, Nov. 24, 1952. 
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details regarding the record of CAB in dealing with matters affecting 
small air transport firms will not be set forth in this report. 

Earlier in this report in the chapter entitled “Chairmen of Federal 
Regulatory Commissions and Agencies Appointed by the Chief Execu- 
tive Have Carried on Liaison With the White House Following Their 
Appointments,” a detailed and documented record is set forth showing 
how the Chairman of the Securities and Exchange Commission con- 
ferred with and sought advice from members of the official family of 
the Chief Executive. There is also set forth the manner in which 
that advice and suggestion was utilized by them in the exercise of 
their control over the affairsofthe SEC. Therefore, reference is made 
here to pages 35-42 of this report for an indication of how the SEC 
and FPC has operated under the control of Chairmen appointed by the 
Chief Executive regarding the Dixon- Yates deal. 


UnNHEEDED Warnines AGArnst THE Curer Executive Maxine Ap- 


POINTMENTS OF CHAIRMEN TO FepERAL ReguLaTory CoMMISSIONS 
Are RECALLED 


As has been pointed out in an earlier section of this report, the 
Hoover Commission Task Force recommendations submitted to the 
Congress provided for appointment of the chairmen of the Federal 
regulatory commissions by the Chief Executive. These recommenda- 
tions were studied by Senater Edwin C. Johnson of Colorado, chair- 
man of the Senate Committee on Interstate and Foreign Commerce. 
As a result of this study he introduced resolutions in the Senate to 
disapprove Reorganization Plans No. 7 for the ICC, No. 8 for the 
FTC, No. 9 for the FPC, and No. 11 for the FCC. Debate and vote 
on these resolutions occurred in the Senate on May 17, 1950. During 
the course of the debate Senator Johnson and a few other Senators 
who had devoted time and study to the problem warned against givin 
the Chief Executive the power to appoint the chairmen of the Federa 
regulatory commissions. However, their warnings went unheeded, 
except to the extent that Senator Johnson was successful in blocking 
the reorganization plans for the ICC and the FCC, 

Senator Bricker, of Ohio, supported Senator Johnson in opposition 
to the plans for reorganizing the Federal regulatory commissions. 
Brief statements made by those two Senators during the course of 
their debate on this matter are quoted in part as follows: 


Senator Bricker asked Senator Johnson: 

Does the Senator agree with me that if this reorganization plan were to be 
adopted, it would give the President almost as direct power over these admin- 
istrative agencies, which are arms of the Congress, as if the Supreme Court 
had not decided adversely to the President in the case involving the removal of 
Mr. Humphrey in 1934? 

Mr. Jounson of Colorado. If we adopt this reorganization plan, we would 
completely reverse the Humphrey case. 

Mr. Bricker. That is my judgment, and I am glad the Senator agrees with 
me in that. In other words, if we were to adopt the President’s plan, he would 
be able to completely control the activities of the Commission through the 
Chairman, whom he would have the power to remove also. Is that not correct? 

Mr. Jounson of Colorado. If this plan goes through, the President can appoint 
the Chairman and he can remove him, do anything he wants to do, and the 
Chairman will be completely under his political control from the day he is 
appointed until the end of his term. 

Mr. Bricker. The Supreme Court held in 1934 that the President of the 
United States had not the power to remove, because it would give him power 
over a regulatory agency, which, under the Constitution, he could not have. 
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Mr. Jonnson of Colorado. That is true. 

Mr. Bricker. Under the plan now before the Senate, the Chairman would be 
given control over the money that is appropriated, control over the personnel, 
under the appointing power of the President, which would be in substance 
exactly the same thing the Supreme Court said the President could not have. 

Mr. Jounnson of Colorado. That is my understanding. 

Mr. Bricker. I thank the Senator.” 


Technically, it could be argued that the reorganization plans which 
have been made effective regarding the Federal regulatory commis- 
sions have not reversed the holding of the Supreme Court in the Hum- 
phrey case. Nevertheless, it does appear that as a practical matter 
the effect of these reorganization plans has been, as argued by Senator 
Johnson and Senator Bricker, that since the President is given the 
power to appoint and remove the Chairmen at will, he has control 
over the “activities of the Commission through the Chairman.” 

The House Small Business Committee, in studying how these plans 
have worked out, received testimony from a number of members and 
former members of Federal regulatory commissions. Some of these 
witnesses served as members of the Federal regulatory commissions 
when the agencies selected the chairmen and some have served only 
since the Chief Executive has made the appointments of such chair- 
men. Even the views of the latter, however, are important, because 
while they were not in a position to compare the operations of the 
agencies under the two different systems, they were able to, and some 
did, point out what is happening under the present system. For 
example, former FTC Commissioner Stephen J. Spingarn, who served 
as a member of the FTC until September 1953, in reference to the 
FTC, testified : 

* * * the business-policing agency is falling under the political domination 
of the White House.” 

He strongly recommended against continuation of the present system 
whereby the Chief Executive appoints a Chairman with powers now 
residing in that office.** In that connection, he testified : 

Now, one point that is particularly important in connection with the strong 
chairmanship is specifically the difficulty that the other Commissioners had in 
getting staff assistance to present their minority views effectively if they gen- 
erally entertained views that were inconsistent with the Chairman’s. I am 
talking about an institution now, and not individuals. 

The point is that since the staff is now appointed and fired and promoted and 
demoted by the Chairman, if a minority Commissioner, a Commissioner who 
frequently disagrees with the Chairman’s views, seeks out staff help, he finds 
that they are very unwilling and very reluctant to be associated with him in 
his endeavors because they are afraid that they may be stigmatized; they may 
not be regarded as a member of the team, and that their promotional and other 
opportunities may be jeopardized.™ 

Former United States Senator James M. Mead, who subsequently 
served for a period ending in April 1953 as a Presidentially appointed 
Chairman of the Federal Trade Commission as provided for under 
the present system, testified : 

Mr. Meap. Mr. Chairman and members of the committee, I trust that my 


appearance here this morning will in no wise be construed as making a political 
appeal or leaving with you a partisan statement. It is true that I spent 20 years 


221 Congressional Record of May 17, 1950, vol. 96, pt. 6, p. 7372. 

™2 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, I, Federal Trade Commission, p. 208. 

331d. at pp. 189-1 

*% Td. at p. 219. 
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in the House, 8 in the Senate, that I served on the Small Business Committee, 
that I was a member of the Joint Committee on the Reorganization of Govern- 
ment, headed by the late Judge Vinson, that I have had experience at the Com- 
mission before and after Reorganization Plan No. 8. I am going to recommend— 
and it is really a nonpartisan recommendation—because first of all this Reor- 
ganization Plan No. 8 came from a task foree of Republicans and Democrats, of 
which former President Hoover was the Chairman. It was transmitted to the 
Congress with the recommendation of a Democratic President, President Tru- 
man. Congress approved 4 of them and did not act on 3 of them. They made 
a very serious mistake. 

I believe that the four plans they approved should be repealed expeditiously. 
I believe they have hindered the progress and the procedures of these Commis- 
sions and I believe that a system of rotating chairmanships together with a 
strong executive director who would have complete authority under the direc- 
tion of the full Commission over personnel and in other kindred matters would 
be the best method of operation.” 


Hon. Robert E. Freer, a Republican from Ohio, who served with 
distinction on the staff of the Interstate Commerce Commission for a 
long period of time and later as a member and Chairman of the Fed- 
eral Trade Commission, testified that in his view the present system 
providing for the appointment of Chairmen of Federal regulatory 
commissions by the Chief Executive is a mistake. He expressed the 
view that the best system is one providing for the election of the chair- 
men of the commissions by the members from among the member- 
ship. He also expressed the view the chairmanship should rotate 
from year to year. In that connection he stated : 


My feeling is that the rotating chairmanship is the best method of handling it.™ 


Former FTC Commissioner John Carson testified against the pres- 
ent system and in that connection stated: 


I don’t want any organization of Government that exercises a judicial function 
to be subject to the dictation of the President.™ 


Former FTC Commissioner Albert A. Carretta testified against the 
system providing for the Chief Executive to appoint the Chairman of 
a Federal regulatory commission. In that connection he stated: 


Consequently, if the President has the right to appoint him as Chairman, he 
has the right to remove him as Chairman. If the Chairman, to quote the ver- 
nacular, does not “play ball” with the President, the Chairman may find himself 
removed from his position of Chairman, not as a Commissioner, but as Chairman, 
and another man put in his place. So there is the danger, that with a perma- 
nent-type Chairman, the Chairman will seek to comply more closely with the 
wishes of the administration. I am talking now of the Executive. That should 
not be, because the independent agency, being an arm of Congress, should be 
responsible only to the Congress and to nobody else. So that is one danger 
that I see in the permanent-type Chairman system.™ 


Hon. Robert T. Secrest, present member of the FTC, testified : 


I would recommend taking away the power of the President to change the 
Chairman, and I think that if there is any threat in this system in the future— 
I am assuming any President who wants to get in there and just tear the Com- 
mission to pieces every other day by threatening and browbeating the Chair- 
man—if he had no right to remove him, then he could say to anyone that he 
would be out from under any possible power or influence.™ 


Federal Power Commissioner Claude L. Draper, who had served 
under the system when he and the other Commissioners selected the 


251d. at p. 66. 

28 Id. at p. 148. 
227 Id. at p. 165. 
283d. at p. 328. 
32 Td. at p. 225. 
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Chairman of that a a and under the system when the Chairman 
was selected by the Chief Executive, testified : 


Well, prior to the adoption of Reorganization Plan No. 9 I think we worked 
more as a body together.” 


Commissioner Draper pointed out that under the present system 
he and other individual commissioners have no power over the ap- 
pointment of personnel in the Commission and that with the exception 
of only a few members of the staff he and other members of the Com- 
mission are not even given the opportunity to confirm the Chairman’s 
appointment of staff members.” 

ormer FPC Commissioner Leland Olds, who served as a member 
of that agency for more than 10 years and as Chairman for about 6 
years, agreed with the view of FPC Commissioner Draper that the 
public interest would be better served if the Chairman of that agency 
were selected by the Commissioners rather than by the Chief 
Executive.” 

Two Chairmen of Federal regulatory commissions appointed by the 
Chief Executive, Hon. Edward F. Howrey, of the FTC, and Hon. 
Jerome K. Kuykendall, of the FPC, testified that they think that the 
present system providing for their appointment and the manner in 
which they have carried out the duties of their offices as Chairmen 
have made for more efficient operation of the agencies and for the 
advancement of the public interest.?* 

Likewise Hon. ke W. Gwynne, a member of the FTC (he is now 
Chairman, assuming that post through selection by the Chief Execu- 
tive upon the resignation of Mr. Howrey in September 1955), testi- 
fied that he believes the present system is working more to the advan- 
tage of the public. He testified: 

Of course I never served, Mr. Chairman, under anything but the present 
system. 

* ” * . cf + +. 

I think the bane of law enforcement in this country, Mr. Chairman, whether 

- agencies or in the courts, is the endless delay, the poor organization they 
ave. 
o * * a * « a 

We have eliminated these delays. But we still have a long way to go. The 
Commission is functioning more efficiently. It is giving the taxpayer more for 
his dollar than for a long time, in fact ever since I have known the Commission.™ 


Federal Power Commissioner Frederick Stueck, who had had 1 year 
of service with that agency under the present system, testified that 
he is in favor of the present system because under the prior system 
it was “possible for four Commissioners who don’t like the Chairman 
to gang up on him and give him no powers whatsoever.” 


2 Td., pt. If, Federal Power Commission, p. 610. 

1d, at p. 611. 

31d. at p. 685. 

23 See testimony of Chairman Howrey, pt. I, Federal Trade Commission, p. 53, and 
testimony of Chairman Kuykendall, pt. II, Federal Power Commission, pp. 561-562, in 
record of hearings before Subcommittee No. 1 of the Select Committee on Small Business, 
House of Representatives, 84th Cong., Ist sess., on The Organization and Procedures of 
the Federal Regulatory Commissions and Agencies and Their Effect on Small Business. 

*% Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal a ae! Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, pp. 170-171. (See testimony of Chairman 


Gw nne.) 
2 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 

Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Pro- 

cedures of the Federal atory Commissions and Agencies and Their Pffect on Small 

tue” pt. II, Federal Power Commission, p. 681. (See testimony of Commissioner 
eck. 
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CoNncLUSIONS 


1. Wisdom dictates avoidance of centralized Executive power over 
regulation of commerce 

In adopting the Constitution the people granted to the Congress the 
power to regulate commerce. There is no t in the Constitution 
of any power to the President of the United States. 

Congress realized early the sagen for delegating to agencies of 
Government some of its power to regulate commerce. It acted wisely 
in diffusing such power in its delegation and in avoiding the delegation 
of that power to the executive branch. It chose instead to establish 
independent Federal regulatory commissions and agencies and to dele- 
gate to them certain of its powers to regulate commerce. 

From the beginning of civilization citizens have struggled to avoid 
centralized autocratic control over their lives and their pursuits. In 
the establishment of independent regulatory commissions and agencies 
and in delegating to them certain powers to regulate commerce, Con- 

avoided centralizing such powers in the hands of the Chief 
xecutive. Moreover, when that action was taken Congress made 
clear its intent to keep the Federal latory commissions and 
encies free from control of the Chief Executive. The Supreme 
Court of the United States recognized that intent of the Congress 
(Humphrey, Executor v. U. S.,295 U.S. 602). Therefore, those agen- 
cies were not only creatures of the Con ess, they were arms of Con- 
gress and made responsible only to the Congress. In that way, if the 
original concept and intent had been carried out, the regulation of 
commerce would have remained largely with the people because under 
our system of government the Congress is expected to express the will 
of the people and when it does not the people express their will and 
their power over the Congress. 


2. The intent to avoid centralization of the power to regulate com- 
merce in the hands of the Chief Executive has become obscured, 
frustrated, and circumvented 


The complexities and expansion of interstate commerce brought 
many and varied duties of regulation in that field. Many important 
segments of commerce and industry of necessity fell under regulation. 
Their activities were closely scrutinized by the regulating agencies. 
Thus, the importance of the role of the regulating agency grew. With 
that growth arose criticism against the regulating agency. The regu- 
lated disliked regulation. The regulated criticized the regulator. 
The volume of criticism against Federal regulatory commissions grew 
to such proportions that when one sought to lend an ear to it all else 
seemed to be forgotten. Reasons underlying original concepts con- 
ning the independent Federal regulatory commissions and agencies 

aded. 

The interests which were subject to regulation formulated clever 
propaganda. The regulated agencies were accused of not conforming 
to our constitutional concepts since they did not fit squarely into either 
the legislative, judicial, or executive branch of our Government. They 
were deneriied as constituting a veritable “fourth branch” of 
Government. | 
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Faults of individual members of the agencies were seized upon and 
utilized as a basis for attacks on the agencies themselves. Faulty ad- 
ministration within an agency frequently was used not only as a basis 
for an attack upon the agency but also as a basis for an attack upon 
the administrative law process as it was exemplified through the oper- 
ation of independent Federal regulatory commissions and agencies. 

Arguments were presented that there should be less regulation. 
Varthirsiore, it was argued that all the required regulation over inter- 
state commerce could be done better by the executive branch than by 
the independent Federal regulatory commissions. To support some 
of those arguments it was said that there was need for more coordina- 
tion between and among the independent Federal regulatory commis- 
sions and the enforcement of laws entrusted to the Chief Executive. 
It was argued that government was becoming too much of a sprawling 
affair and that only reorganization and full coordination of our 
efforts to regulate commerce under the direction of the Chief Execu- 
tive could be expected to produce needed efficiency and avoidance of 
conflicting and duglionting operations. 

One of the first actions which impinged the independence of Fed- 
eral regulatory agencies and commissions was the requirement that 
such Federal regulatory agencies and commissions submit their esti- 
mates of needs for funds to the Bureau of the Budget for approval. 
After the agencies’ estimates of needs for funds undergo revision or 
reduction by the Bureau of the Budget, the estimates are included 
then in unk made a part of the President’s budget which is trans- 


mitted to the Congress. 
Prior to that recy pn a close working arrangement had pre- 


vailed between each of the agencies and the Appropriations Com- 
mittees in the Congress. ‘lhe committees and their staffs became in- 
timately familiar with the problems and responsibilties of the agen- 
cies. The requests for appropriations were framed on the basis of 
this mutual understanding and respect. But all that has been 
changed. As has been pointed out the agencies now submit their 
budget requests initially not to the Congress but to the Bureau of 
the Budget which then decides how much they shall be permitted to 
seek from Congress. As shown earlier in this report, page 34, 
in the case of the FTC, the Budget Bureau has in recent years re- 
duced the request of that agency for appropriations by as much as 
20 to 25 percent. For other years and for other agencies the re- 
ductions have been in even larger percentages. Moreover the 
standard used by the Bureau of the Budget in arriving at its deter- 
minations disregards the complexities of the agencies’ work and of 
their great responsibilities in protecting the public interest. All 
too often the ultimate standard employed has been the sophomoric 
yardstick of the amount received by the agency in the previous year 

lus or minus some fractional percentage or “cost of the pay raise.” 
‘his substitution of the slide rule for informed judgment can hardly 
be cited as contributing to better government. 

Later, in 1942, Congress passed the Federal Reports Act placing a 
further restriction upon the regulatory agencies. Certain of the 
regulatory bodies, particularly the Federal Trade Commission, have 
been empowered by Congress to obtain factual information from 
private corporations both in connection with their law enforcement 
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activities and also in pursuance of general avetienticns. While 
such may never have been the intent of Congress, the fact-gather- 
ing activities have been seriously circumscribed by a heritage 
of World War II. In the confusion of the early war years, where 
the first concern was the allocation of authority being established al- 
most overnight, it did happen on occasion that a given business firm 
would receive requests for the same type of factual information from 
two or more of the wartime-created agencies. To eliminate this 
duplication to protect business from unnecessary harassment, Con- 
gress enacted the Federal Reports Act which provides that an agency 
wishing to secure data from 10 or more firms must first secure clearance 
from the Bureau of the Budget. 

eo the circumstances which prompted the passage of the 
Federal Reports Act in 1942 did not stem from the operations of 
Federal regulatory commissions and agencies but instead from the 
wartime-created civilian control agencies such as OPA, that law has, 
nevertheless, been applied by the Bureau of the Budget to the opera- 
tions of the Federal regulatory commissions. The agencies whose 
operations caused the passage of the law have for the most part 
passed out of existence and the Bureau of the Budget now uses it as 
a control by the Chief Executive over the operations of the independ- 
ent regulatory commissions. 

For example, the Budget Bureau requires the Federal Power Com- 
mission to secure approval before that regulatory body can require 
the utility companies to fill out certain forms. That is true even when 
the forms are to elicit information upon the basis of which rate deter- 
minations will be made. In other words, an agency of the executive 
branch has thus substituted its judgment for the judgment of the inde- 
pendent regulatory commission. In that way the executive branch 
has to that extent taken over the function of regulating rates. Con- 
gress intended that function to be kept independent of the executive 
branch. 

The whole process whereby Federal regulatory commissions are 
required to secure clearance by the Bureau of the Budget before they 
can undertake investigations of those they are regulating has become 
ys frustrating. The rewriting (including elimination of requests 

or information) and delays do not promote the work of the Fed- 
eral regulatory agencies. Moreover, the Bureau of the Budget has 
established advisory committees to assist it in working out its require- 
ments. Those advisory committees often include representatives from 
the very industry which is the subject of investigation and conse- 
quently, therefore, become judges of what they will permit the Fed- 
eral regulatory agencies to do in making investigations of the firms 
represented by the judges. 

Another almost unnoticed restraint on the independence of the Fed- 
eral regulatory commissions and agencies peer at f the Chief Execu- 
tive is the requirement that those agencies must secure the approval 
of the Solicitor General of the United States, before they are per- 
mitted to petition the Supreme Court of the United States, for writs of 
certiorari regarding rulings against the agencies in the circuit courts 
of appeals. Indeed, in that respect the agencies are required to step 
aside and not only leave it to the Solicitor General to make the decision 
of whether a petition shall be filed seeking a review by the Supreme 
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Court of such rulings, but he also takes the cases over from the agen- 
cies. They are not permitted to present the cases they have prepared 
and handled to that stage. It is understood that that requirement 
is based upon a desire to eliminate duplication, assure consistency, 
and to make certain that the cases are properly prepared when they 
are submitted to the Supreme Court. say it appears that the 
Solicitor General in making his decisions has been persuaded often 
by views held by members of the Chief Executive’s official family. 

oo often those views have been at variance with what the specialized 
knowledge and experience and competent staff of the Federal regu- 
latory agencies believe necessary in the public interest. 

It has gradually developed that each of the independent agencies 
must secure the approval of the Bureau of the Budget before sub- 
mitting to the Congress any requests for changes in the laws admin- 
istered by them. This means that, in considering legislation, Congress 
may be denied the benefit of the expert knowledge and judgment 
best qualified to provide guidance and enlightenment. It also means 
that the agency may be denied the right to inform Congress that its 
ability to carry out a Congressional mandate to enforce the laws 
entrusted to it by Congress requires new or amendatory legislation. 
If the regulatory bodies are not to be free to express to Congress their 
independence and views on legislation, it becomes farcical to speak of 
them any longer as “arms of Congress.” 

The final and most recent invasion of the independence of these 
regulatory bodies by the Chief Executive resulted from reorganiza- 
tion plans promulgated bv the Chief Executive in 1950. Those re- 
organization plans were predicated upon broad authority given to 
the Chief Executive by the Reorganization Act of 1947. At the time 
that law was enacted the precise nature and extent of future actions 
by the Chief Executive under it were not foreseeable. 

Studies and reports made by the Hoover Commission and its task 
force provided the basis for the reorganization plans which were 
sromulgated and published in 1950. They have been discussed at 

ength in an earlier chapter in this report. 

uring the last two decades the importance of maintaining the 
independence of the regulatory bodies in fact, as well as in theory, 
has been lost sight of or subordinated to efforts designed to improve 
the efficiency of governmental operations. As has been shown, some 
of these efforts have taken the form of congressional enactment. 
Others have resulted from the gradual usurpation of authority by the 
executive branch of the Government. In either case the result has 
been the same: Independence and effective regulations have been 
subordinated to a policy ostensibly designed to attain a sort of assem- 
bly-line efficiency at all costs. 

The great danger on the horizon which more than anything else 
we must combat is the increasing concentration of economic power in 
the hands of the few and the growing bureaucracy. Their effect in 
diminishing opportunities for independent enterprisers and in destroy- 
ing our individual freedoms is to be avoided above all else. 

It was to prevent this danger from arising in the first instance that 
the regulatory agencies were created by Congress. It has made much 
headway due in no small part to the diminishing of the independent 


vitality of the agencies. It is important to arrest this relentless 
process while there is still time. 
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3. Power over regulation of interstate commerce has now become 
centralized in the Chief Executive 

The pur of the people in avoiding centralization of power in 
the Chief Executive han they wrote into the Constitution that the 
Congress and not the Chief Executive shall have the power to regu- 
late commerce has been thwarted. That power now is largely exer- 
cised by the Chief Executive. 

The preceding sections of this report amply document that when 
the Chief Executive was given the authority to appoint and remove 
at will the chairmen of independent Federal regulatory commis- 
sions and agencies he was given great power over the operations 
of those agencies. That is particularly true when the chairmen of 
the agencies exercise power over the administration of the affairs 
of the agency. We have seen how a phone call from the White House 
to a Presidentially appointed chairman of one of these agencies re- 
sulted in the calling off of a public hearing in a proceeding which 
had been scheduled by that agency. Also we have seen that Presi- 
dentially appointed chairmen of these independent Federal regula- 
tory commissions and agencies look to the White House and to the 
members of the President’s official family for advice and suggestions 
on how the Federal regulatory commissions and agencies should oper- 
ate. That is true even when their operations have involved responses 
to requests made to the agencies by congressional committees. 

This report (pp. 43-50 and pp. 51-68) details and documents a con- 
siderable showing from the record of how Presidentially appointed 
chairmen of the Federal regulatory commissions and agencies have 
discharged their duties and responsibilities. There it is shown that 
they, subject to control by the Chief Executive, have exercised the 
great powers residing in them to whittle away at the remaining vestige 
of independence of their respective agencies. 

In addition, they have assumed de facto powers and used them to 
formulate, make, and carry out agency policy. Therefore, the policy- 
making functions of these supposedly independent Federal regulatory 
commissions and agencies have, in fact, fallen under the domination 
of officials who owe their positions to the Chief Executive and are 
removable therefrom at the pleasure of the Chief Executive. 


4. Power over the regulation of Commerce centralized in the Execu- 
tive Branch has been misused 

Records of investigations of the organization and operations of 
Federal regulatory commissions disclosed that officials directing affairs 
of such agencies at the direction of the White House have misused 
powers residing in them. Testimony adduced indicates that officials 
subject to the control of the Chief Executive more readily follow the 
wishes of the Chief Executive than they do the policy guides expressed 
in laws passed by the Congress. An example of White House meddlin 
into operations of one such agency is shown in the record of the SEC 
handling of the Dixon- Yates anal, 

In the preceding pages of this report (pp. 57-60) detailed and docu- 
mented evidence shows how the FTC in the handling of antimerger 
work veered away from what the author of the law (chairman, Judi- 
ciary Committee of the House of Representatives) observed was the 
intent of the Congress, There it is clearly shown that the FTC 
adopted a “rule of reason approach” in its handling of antimerger 
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work and has, as a result, failed to complete the taking of evidence in 
a case which was commenced in 1952. The “rule of reason approach” 
which has been applied at the FTC would require that agency in an 
antimerger case to receive into evidence and consider “all relevant 
economic data.” In the antimerger case referred to that data has now 
exceeded in volume 20,000 pages and the end is not yet in sight. 

Public policy guides laid down by the Con in legislation deal- 
ing with such business practices as price discrimination, exclusive 
dealing agreements, and corporate mergers do not require a consider- 
ation of “all relevant economic factors.” The courts have interpreted 
those policy guides as not requiring the FTC to consider “all relevant 
economic factors” in order to reach a determination respecting the 
Jawfulness or unlawfulness of such practices in a given case. Despite 
that, it has been insisted that the FTC continue to consider “all rele- 
vant economic data” in such cases. In a measure the FTC has pro- 
ceded to do so. That is true although the Commission was led into 
the adoption of a policy providing for the issuance of complaints only 
in “hard core” cases. In such cases where the law violation is clear, 
there is an added reason why FTC should not require that there be 
included in the record, for its consideration, data respecting “all 
relevant economic factors” and thereby drag out the proceedings 
endlessly. 

An example of how this new policy has been working out is shown 
by the FTC’s handling of its Docket No. 6000 in the matter of the 
Pillsbury Mills, involving mergers. In that case the Commission ap- 
pears to be going around in never ending circles in a search for the 
“hard core,” but never quite getting to the “core” of the circle. 

Thus, under the leadership of a Presidentially appointed Chairman. 
the FTC was led away from the public policy laid down by the Con- 
gress, as interpreted by the courts, to the adoption of a policy which 
appears to serve the public less effectively. 

Also almost immediately upon assuming his position as Chairman 
of the FTC, Mr. Howrey joined with the Bureau of the Budget, an- 
other agency of the Chief Executive, in presenting to the Congress a 
request for funds for the FTC calling for appropriations for that 
agency considerably less than the appropriations the agency had re- 
quested for the same period of time, namely, the fiscal year 1954. 
When it became apparent to Mr. Howrey that one of his fellow Com- 
missioners was about to make a plea to the Congress for funds, as 
originally requested by the agency for that year, he made it clear 
that he was in complete agreement with the reduction in the funds 
which had been decreed by the Bureau of the Budget, and stated 
that he would not support the plea of his follow Commissioner for an 
increase in that amount. In that connection he stated: 


I want to disassociate myself from that request in advance. 


When the 83d Congress agreed to the reduction in the FTC appro- 
priations, as proposed by the Bureau of the Budget and Mr. Howrey, 
it involyed the elimination of funds which had been requested to 
undertake an investigation into the spread between what the farmer 
gets and what the housewife pays for food. The reduction in the 
funds prevented that investigation. As a result, Congress has been 
denied valuable, needed information. Later Mr. Howrey admitted 
that in supporting the budgets for the FTC, which had been ap- 
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proved by the Bureau of the Budget, that he was supporting budgets 
insufficient for the needs of the FTC. (See record of hearings on the 
Organization and Procedures of the Federal Regulatory Commis- 
sions and Agencies and Their Effect on Small Business, before Sub- 
committee No. 1 of the Select Committee on Small Business, House of 
Representatives, July 1955, pp. 135-136.) 
oreover, the reduction in the funds for the FTC presented that 
agency with problems relating to a deficit for the fiscal year 1954. 
The deficit at the commencement of the year, namely July 1, 1953, 
of course was only $125,000. Despite the problems attending that 
deficit, it appears that they could have been resolved without dis- 
rupting the existing staff of the FTC. That is true because ordinary 
attrition could have been looked to to meet the problem. As it turns 
out, the record shows that attrition for the fiscal year 1954 actually 
exceeded the amount of the deficit (id. at p. 284). Therefore, if the 
Chairman of the FTC had acted at the beginning of the fiscal year 
1954, that is commencing on July 1, 1953, to provide for attrition 
to take care of the deficit and had refrained from otherwise adding 
to that deficit, no reduction-in-force program would have become 
necessary. However, the Chairman did not act to resolve the prob- 
lems stemming from the deficit in the budget. He acted to the 
contrary. He added to the deficit by appointing a considerable 
number of new staff members to high salaried positions. A number 
of the positions were newly established. In that way, the deficit 
rose to such proportions as to make it impossible for attrition to take 
care of the matter before the end of the fiscal year 1954. Then he 
waited until a substantial portion of the fiscal year had passed before 
moving to institute a reduction-in-force program to meet that deficit 
— By that time the deficit had reached the total of $270,000. 
en he and his subordinates struck with a reduction-in-force pro- 
gram which was levied for the most part against the FTC Bureau of 
Antimonopoly and Bureau of Economics which were carrying the 
burden of the Commission’s important antimonopoly work. 

Mr. Howrey and his subordinates have argued that the reduction-in- 
force program had the aprpoval of the Civil Service Commission. 
That does not appear to be the fact. The documentary record, as set 
forth on pages 23-24 of this report, indicates Civil Service Commis- 
sion resistance to the manner in which Mr. Howrey and his sub- 
ordinates proposed to promulgate and execute their reduction-in-force 
program. A finding made by a master in a court case since then has 
agreed with the position that the Civil Service Commission took to 
the effect that the reduction-in-force program was defective. 

The results were what could be expected to flow from that and other 
restrictions upon and reorganizations of staff work. The evidence pre- 
sented at pages 25-33 and 57-60 of this report shows some aspects 
of FTC staff management and the results of subsequent FTC opera- 
tions. 

For a period of almost 8 months the antimerger work of the FTC 
ground practically to a halt. In that period of time no new formal 
proceeding was instituted. Only four field investigations were con- 
cluded, and from those no recommendations were made by the directors 
of Mr. Howrey’s newly established bureaus that formal proceedings 
be instituted. (Pp. 2314-2315, Record of Hearing, June 7, 1955, on 
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Current Antitrust Problems before the Antitrust Subcommittee of the 
House Judiciary ec 

We have seen Presidentially appointed Chairmen of independent 
Federal regulatory commissions and bodies misinforming and fail- 
ing to inform Congress concerning what has occurred within their 
agencies. For example, Chairman Kuykendall, of the FPC, when 
he appeared as a witness before the Joint Committee on Atomic 
Energy, testified that lawyers in the FPC had not been “called into” 
and that they “had not passed on” the Dixon-Yates contract. The 
record shows that he knew lawyers in the FPC had reviewed that con- 
tract and had condemned it in memorandums which had been reviewed 
by the FPC. (See Pp. 40-42 of this report.) It appears that his 
action in that respect kept the Congress from receiving timely, much 
needed, and relevant information. Also, we have seen how the Chair- 
man of the SEC used powers residing in him to set the stage for halting 
SEC hearings on the Dixon- Yates deal. 


5. Congress should act to remove from the executive branch the cen- 
tralized power to regulate commerce 


Congress should act to reestablish the independence of Federal 
regulatory commissions and agencies. It should remove them from 
the control and influence of the Chief Executive. It should return 
them to their original role as creatures and arms of the Congress. 

The analysis contained in the preceding pages has raised three basic 
questions on the answers to which depend the future existence and 
effectiveness of the independent regulatory agencies: 

(1) Was Congress correct in its initial decision to carry out its 
function of regulating commerce by means of establishing inde- 
pendent bipartisan regulatory commissions as arms of Congress 
and should further efforts be made to carry out that objective ; 

(2) Is centralization of authority both over and within these 

ies necessary for the attainment of efficiency; and 

(3) Which objective should be paramount, efficiency or inde- 
pendence ? 

As has been observed, the passage of time has more than borne out 
the wisdom of Congress in its initial decision to carry out its constitu- 
tional function of regulating commerce through the means of inde- 

ndent regulatory bodies. The establishment of these bodies was 

or two essential purposes: to insure against influence, whether ex- 
pressed or implied, which inevitably comes to bear upon any agency 
which is an organic part of the executive branch of the Government; 
and to assure continuity over time in the philosophical concepts under- 
lying the —, conduct. The influence which Congress was seek- 
ing to guard against was not limited to the usual invidious connotation 
of the term. It also included the more subtle matter of the impact on 
an agency’s operations arising from the coming into power of an ad- 
ministration which is out of sympathy with the purpose for which the 
agency was established. 

The appeal of the Hoover Commission for efficiency, as applied 
to the independent agencies, has not taken into account the necessity 
for the independence of these agencies in the public interest. More- 
over, a strong case can be made to the effect that on balance the result 
has been a net loss in efficiency. But if it were assumed that the 
opposite is true, that they had indeed succeeded in accomplishing their 
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avowed objective of increasing seangery the question then arises as to 
whether the price paid in the form of lessened independence is worth 
the tae of so-called enhanced efficiency. The answer is emphatically 
in the negative. The orderly processes of government, the faith of 
the people and all segments of business—large and small—in fair and 
equitatls treatment, are rooted in the independence of the regulatory 
agencies. No price is too high to maintain the inviolability of this 
independence. When to this overriding consideration there is added 
the fact that the measures taken in the name of efficiency have actually 
contributed little toward that objective, the case becomes obvious. 
The restraints upon the independence of the regulatory agencies must 
be removed. 


RECOMMENDATIONS 


Therefore, the Select Committee on Small Business and its Subcom- 
mittee No. 1 recommend that the appropriate legislative committees 
of the Congress consider the following matters in the next Congress: 

1. That the various reorganization plans (sometimes referred to as 
Hoover Commission icant applicable to the different independent 
regulatory agencies such as the Federal Trade Commission, Federal 
Power Commission, Federal Communications Commission, Civil Aero- 
nauties Board, and Securities and Exchange Commission be amended 
to the extent that the Chairmen of such agencies be selected by the 
members thereof, and that the powers placed in the hands of the Chair- 
men by said plans revert to the members of the agencies acting as a 
body in accordance with usual agency procedure (note provisions of 
H. R. 10791 introduced April 25, 1956) ; 

2. That the independent regulatory agencies. be exempted from the 
Budget Act so that they may submit directly to the Congress, without 
prior approval by the Bureau of the Budget or any other agency or 
official of the executive branch, their requests for appropriations; 
provided, however, that such agency or agencies should fornish to the 
Bureau of the Budget copies of their requests for appropriations in 
order that the Bureau of the Budget be informed and in a position 
to take appropriate action if it so desires; 

3. That the independent regulatory agencies be exempted from the 
Federal Reports Act in order that they may obtain from private 
industries and individuals such factual data and information as in 
their judgment may be necessary to carry out their statutory respon- 
sibilities; provided, however, it is recommended by this committee 
to the appropriate legislative committee that it write into such bill 
as it may approve appropriate safeguards against onerous and unrea- 
sonable reports and other information ; 

4. That the independent regulatory agencies be exempted from the 
requirement that they secure prior approval of the Bureau of the 
Budget or any other agency or official of the executive branch before 
they submit to the Congress their views concerning legislation affecting 
their respective agencies and the Jaws entrusted to them by the Con- 
gress; provided, that copies of such proposals for legislation shall be 
furnished at the same time to the Bureau of the Budget for its infor- 
mation and appropriate action as it sees fit; and further 
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5. Whether the independent regulatory agencies should be relieved 
from the requirement, and the circumstances under which they should 
be relieved from the requirement, that they secure prior approvel of 
the Solicitor General or any other agency or official of the executive 
branch to petition the United States Supreme Court to review rulings 
or decisions made against such independent agencies. It should be 
understood that this recommendation does not include any proposal 
for legislation which would preclude the Solicitor General from rep- 


resenting any independent regulatory agency before the United States 
Supreme Court. 








LETTER 


DecempBer 24, 1956. 
Hon. Ratpx Roserts, 
Clerk, House of Representatives, 
Washington, D. C. 

Dear Mr. Rozerts: Transmitted herewith is a statement entitled 
“Minority Views” which was submitted to the Select Committee on 
Small Business, House of Representatives, for printing with the re- 
port on the Organization and Procedures of the Federal Regulatory 
Commissions and Agencies and Their Effect on Small Business which 
was approved by the committee. 

I feel it my duty to call to your attention that this statement of 
minority views which has been submitted for printing is in fact, 
as is pointed out on page 2 thereof, a statement of views relating to a 
committee print. That committee print was not approved by the 
committee and is not being transmitted to you for printing as a House 
report. 

Sincerely yours, 
Wricut Patrman, 
Chairman, Select Committee on Small Business. 





MINORITY VIEWS 


The minority member of Subcommittee No. 1 of the Select Com- 
mittee on Small Business of the House of Representatives cannot in 

ood conscience agree to the report entitled, “The Organization and 
Pressures of the Federal Regulatory Commissions and Agencies and 
Their Effect on Small Business.” This report was publicly issued as 
a “committee print” on October 22, 1956, without the approval of the 
minority. A press release on the “committee print” was also issued 
at that time. The committee print was reviewed in many of the Na- 
tion’s leading newspapers. In addition, the committee print received 
sufficient distribution to make its contents generally known to all 
interested parties. 

Subsequently, on December 3, 1956, members of the full committee 
who were or had been members of Subcommittee No. 1 in the 84th 
Congress met to discuss, for the first time, this particular report. 
Since this meeting was in executive session, the minority member is 
not at liberty to disclose the content of these discussions. However, in 
fairness to the membership of the committee, both past and present, 
it is proper to say that objections to many portions of the report were 
freely raised by all members. The subcommittee, however, in its 
executive meeting on December 3, did not complete its review of the 
report. The recommendations included in the committee print were 
revised in the foregoing executive meeting. 

The revised recommendations were accepted by the minority be- 
cause they are now offered only for consideration by the “appropriate 
legislative committees.” Even so, the minority is not as yet persuaded 
that the recommended changes are sound or in the interest of better 
government. 

Revision of portions of the text was ordered by the subcommittee. 
On December 13, the minority received a copy of page proof of the 
Report of the Organization and Procedures of the Federal Regulator 
Commissions and Agencies and Their Effect on Small Business, whic 
report was represented in the accompanying letter under date of 
December 11, as a revised document “in accordance with the decision 
of the committee.” The document is also described in the letter as 
“the final draft of the report in page proof.” The full committee set 
a limitation of 12 days after December 3, for the submission of minor- 
ity and supplementary views at its meeting on that date. The letter 
in question, however, which was signed by the chairman of the full 
committee, indicates a final printing date of Sunday, December 23. 

A comparison of the committee print released October 22, with the 
document received on December 13, shows some deletions and revisions 
specifically pointed out as objectionable by members of the subcom- 
mittee on December 3. However, the final draft in page proof indi- 
cates that the deletion of objectionable material has not been extended 
throughout the final draft. For example, one of the words used in the 
committee print to which the subcommittee objected was the word 
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“collaboration” as used in referring to conferences between high Gov- 
ernment officials. The subcommittee objected to this word because of 
the insidious connotation which can be placed upon it. We find that 
the word “collaborated” on page 40 of the committee print has been 
changed to “conferred” in the final draft (p. 39). In the very next 


aragraph, however, describing the same conference the word “col- 

aboration” remains in the “final draft” (p. 40). 
It is the opinion of the minority that viewing the resubmitted final 
draft as a whole, the revisions which were ma ~ shige beneficial, do 
e report or remove 


not substantially change the general tenor of 
many of the basic objections to it. 

The minority notes that the citations relating to testimony before 
the Antitrust Subcommittee of the Committee on the Judiciary of the 
House have been deleted in the final draft. This was testimony which 
the Judiciary Committee had not evaluated and testimony on which it 
had not made a report. In reading the final draft the minority gets 
the definite impression that while references to the testimony in ques- 
tion have been removed, its influence is still reflected in the body of the 
report and its conclusions. 

As the committee is fully aware, the subject report has been in 
the making nearly 2 years. The committee print as well as the final 
draft includes numerous citations from many sources in support of 
the context of the report. In the limited time available to the minor- 
ity it is impossible to scan the body of these references and make com- 
rhc to corroborate the context of the report. This is believed to 

necessary for an impartial evaluation since the minority has found 
several instances in which source material cited does not corroborate 
statements contained in the text. 

Since the report in its original form was released as a committee 
print on October 22, any subsequent changes must necessarily be char- 
acterized as purely academic—the mistakes in fact and other errors 
contained in the report having already been publicized. Therefore, 
the minority confines its comment in this report to the original com- 
mittee print. 

The minority objections to this committee print may be generally 
summarized as follows: 

1. Testimony received in hearings before the Antitrust Subcommit- 
tee of the Committee on the Judiciary of the House has been liberally 
used in writing this report before the Judiciary Committee had made 
its own findings and conclusions, 

2. The report attacks past Congresses (both Republican and Demo- 
cratic) for legislative enactments which are questioned both as to 
motives and methods of passage. 

3. The report is unjustly critical of (a) at least two Presidents of the 
United States, (6) a Vice President and a Speaker of the House, and 
(c) unnamed individual Members of Congress. The report also ques- 
tions the character and integrity of high Government officials. 

4. The report throughout its entirety contains many opinions, con- 
clusions, and assertions which appear to be self-serving in nature and 
are not supported by testimony before this committee. The report 
also contains many errors of fact. 

5. The report demonstrates a complete lack of objectivity, reflecting 
personal and political bias rather than an impersonal analysis of the 
operations of the regulatory agencies under acts of Congress. In con- 
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nection with the Office of the Solicitor General of the United States a 
similar lack of analysis is present, since no reference is made to articles 
of the Constitution applicable to the Presidency and the executive 
branch of our Government. 

6. The report appears to advocate free-wheeling regulatory agen- 
cies which could ultimately mean the regimentation of all business, 
including small business. This philosophy is certainly in contradic- 
tion to the American concept of free enterprise. Onerous regulation 
by bureaucrats, as past experience has shown, is the one thing small 
business seeks to avoid. 

7. The report, in addition, to the testimony received by the Anti- 
trust Subcommittee of the House Judiciary, utilizes a wide range of 
other source material which would require a long period of research 
to correlate with the text of the report. The time limit involved 
here makes this correlation impossible. 

8. The report in its use of intemperate language and choice of words 
connoting wrongdoing (without proof) is a reflection on the member- 
ship of the committee. The use of innuendo and implication in a 
report of this committee in order to bulwark a point or to cast reflection 
on the character of a person is a device which should be rejected 
once and for all. 


HOUSE RESOLUTION 114 VIOLATED 


House Resolution 114, establishing the Select Committee on Small 
Business in the 84th Congress, provided— 


that the committee shall not invade any subject matter under 
active investigation by any standing committee of the House. 


The committee print contains numerous statements based on testi- 
mony received by the Antitrust Subcommittee of the Committee on 
the Judiciary of the House of Representatives. This testimony was 
used freely in writing the regulatory agency report even before the 
Antitrust Subcommittee of the Committee on the Judiciary had made 
its own findings and conclusions. It should have been quite obvious 
that the foregoing committee had the “subject matter under active in- 
vestigation” and that House Resolution 114 forbade this committee 
from invading the subject. The material in question as used in the 
regulatory agency report applies particularly to airlines and tele- 
vision broadcasting. Footnotes in the report indicate this testimony 
was used in writing pages 44-48 and pages 70-77 as well as in cer- 
tain parts of the "ety It is difficult to tell to what extent this 
testimony influenced the composition of other portions of the report. 

Therefore, the minority is compelled to protest the filing of this 
report so long as it contains any material based on testimony which had 
not been evaluated by the Antitrust Subcommittee of the House Ju- 
diciary Committee. On several occasions during the past 2 years the 
minority has brought to the attention of the House other deviations 
from House Resolution 114. 


ATTACKS ON LEGISLATIVE ENACTMENTS OF THE CONGRESS 


The committee print contains many uncomplimentary references 
to the motives and methods alleged to have been used in securing pass- 
age of certain acts of Congress. Among these are the Administrative 














86 PROBLEMS OF SMALL BUSINESS 


Procedure Act and the act creating a Commission on Organization 
of the Executive Branch of the Government. 
The report recites efforts leading up to the passage of the Admin- 
istrative Procedure Act, and the act is criticized with a little dis- 
uised conclusion that it should not have become law in the first place. 
his act, it is implied, was successfully passed solely in the interest 
of opponents of the regulatory agencies. In the passage of this act 
the report claims that the Congress was influenced by such opponents 
rather than by its own deliberations concerning the advisability of 
this legislation. Examples of criticism of the pera 7 of the Admin- 
istrative Procedure Act are quoted here, in part, as follows: 


From that vantage point the critics of the administrative 
law agencies were able to get the ear of Members of the Con- 
gress. Carefully and painstakingly they argued their case 
against administrative law. The Sdaninietraris law process 
was damned as un-American. As a result they secured in- 
troduction of a bill which incorporated the legislative pro- 
— drafted by the special committee on administrative 

aw of the American Bar Association. That bill took the 
form of 8. 915 in the 76th Congress (1939). It became known 
as the Walter-Logan bill. It failed to become law. How- 
ever, another one based on the recommendations of the Amer- 
ican Bar Association and of the same general import was in- 
troduced in June 1944. 

Out of all those proposals a new bill emerged in the 79th 
Congress. It became known as 8.7. It passed and became 
law in 1946. It is known and cited as the Administrative 
Procedure Act. 

* * * at the strong urging of representatives of a number 
of industries which had been subject to regulation by the 
various agencies, the bill was enacted into law during June 
1946. 


The committee print contains comment on the passage of the Re- 
organization Act of 1947 and refers to “argument” against Federal 
regulatory commissions and agencies by unidentified persons and 
States that “the noise from the beating of the drums spreading their 
criticism was too deafening to resist.” It is evident this statement 
is intended to imply that the Congress could not resist these “deafen- 
ing drums.” 

As indicated by the following excerpt from the report, the Congress 
is accused of succumbing to “one-sided propaganda” with a resultant 
“whittling away” of the independence of regulatory agencies: 


Arguments were presented that there should be less regula- 
tion * * * It was argued that government was becoming 
too much of a sprawling affair and that only reorganization 
and full coordination of our efforts to regulate commerce 
under the direction of the Chief Executive could be expected 
to produce needed efficiency and avoidance of conflicting and 
duplicating operations. 

Soin of the latter criticism arose not only from some of the 
special interests which were subject to regulation but also 
from some well-meaning but uninformed persons who sin- 
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cerely believed that assembly line techniques supply the 
answer to the need for efficiency even in the operation Of Fed- 
eral regulatory commissions and agencies. The ideas of the 
latter were preyed upon by regulated interests who had their 
own axes to grind. A fertile field was found and clever prop- 
aganda advanced against the independent Federal regulatory 
agencies. 

Before the public realized what was happening, the Con- 
gress was subjected to this one-sided propaganda. It was 
persuasive. Finally, with the original underlying reasons 
for the establishment of the independent regulatory commis- 
sions and agencies obscured, Congress consented to action 
which resulted in a whittling away of the independence of 
such agencies. 


Thus, according to this report, the establishment of the Commission 
on Organization of the Executive Branch of the Government was 
accomplished by outside and insidious influence rather than by the 
realization of Congress and the President of the United States that 
such a Commission was necessary and desirable at that time. 

President Truman was the Chief Executive in 1947, and upon the 
establishment of the Commission this Democratic President appointed 
a former Republican President, the Honorable Herbert Hoover, as 
its Chairman. 

This Commission was continued under President Eisenhower, who 
again appointed Mr. Hoover to head the Commission. 

Certainly no charge is supportable that there was politics involved 
in the action of either President Truman or President Eisenhower in 
appointing a distinguished former President of the United States as 
Chairman of the Commission on Organization. 


UNJUST CRITICISM OF THE CHIEF EXECUTIVE AND MEMBERS OF CONGRESS 


The committee print in many of its sections asserts that the regu- 
latory agencies are dominated by the Chief Executive and implies 
wrongdoing because of the authority granted the President by the 
Congress to appoint and remove chairmen of certain of the regulatory 
agencies, The report refers to “liaison between the White House” 
and chairmen of certain of the regulatory agencies. The report in 
commenting on the subject of the appointment of chairmen states: 


All of these matters raise serious questions concerning the 
extent to which the supposedly independent Federal regula- 
tory commissions and agencies are now subject to operation 
in accordance with the views held by officials at the White 
House and by the President of the United States, largely as 
a result of the fact that the President can now appoint and 
remove at his pleasure the chairmen of these various com- 
missions, 

And again: 


* * * we have seen that Presidentially appointed chairmen 
of these supposedly independent Federal regulatory commis- 
sions and agencies look to the White House and to the members 
of the President’s official family for advice and suggestions 
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on how the Federal regulatory commissions and agencies 
should operate. 

* * * it is shown that they, subject to control by the Chief 
Executive, have exercised the great powers residing in them 
to whittle away at the remaining vestige of independence of 
their respective agencies. 


The inference is that not only the administrative but also the quasi- 
judicial and quasi-legislative functions of the Federal regulatory 
commissions and agencies are now subject to the control of the Chief 
Executive. There is no evidence of record to support any contention 
that Chief Executives, either past or present, have interfered with 
or interposed their will on Federal regulatory agencies in carrying 
out the duties and responsibilities of such agencies under the law. 

The burden of much of the argument contained in the report is 
based on the adoption by the Congress in 1950 of several reorganiza- 
tion plans for Federal regulatory agencies. The report continually 
emphasizes that this control is exercised merely because the President, 
under the Hoover Commission Reorganization Plans as presented to 
the Congress by President Truman and adopted on his recommendation 
oy the Democratic Sist Congress, has the power to appoint and remove 
chairmen of certain regulatory commissions, 

The report states that in submitting certain reorganization plans 
President Truman— 


made it clear in his a to the Congress that the principal 
objectives of the plans (for the reorganization of the regula- 
tory agencies) were not original with him— 


but resulted from the recommendations of the Commission on Gov- 
ernment Organization. 

However, it was also equally clear in President Truman’s message 
of March 13, 1950 (H. Doc, 504, 81st Cong., 2d sess.), that he was in 
favor of the reorganization plans and that he favored the power 
granted to the President of appointing the chairmen of the regula- 
tory agencies. In fact, the message strongly indicated better admin- 
oe would be achieved by the adoption of the reorganization 

ans. 

. President Truman in this message of March 13, 1950, said that— 


* * * Clearer lines of responsibility and authority will 
strengthen our constitutional system and will also help to es- 
tablish accountability for performance in office—a basic 
premise of democratic government. J urge the Congress to 
add its approval to my acceptance of these recommendations 
of the Commission on Organization. [Emphasis supplied. ] 

As the report notes, President Truman also characterized Reorgani- 
zation Plans 1-13 as— 


* * * a bold approach to the “problem of delineating re- 
sponsibility for authority for the management of the emecu- 
tive branch.” 

The report states that— 


no one seemed to remember they (regulatory agencies) were 
the creatures and arms of the Congress. 
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It is evident, however, from the language of the message that, whether 
or not the seven regulatory agencies recommended for reorganization 
were “arms of Congress,” President Truman felt that the executive 
branch of the Government had the responsibility to see that these 
agencies were operated efficiently. 

The message of March 13, 1950, also made it very clear that Presi- 
dent Truman believed that the power to appoint and remove the 
chairmen of regulatory agencies was— 


* * * to correct the present diffusion of authority and con- 
fusion of responsibility. 


Among the many statements regarding reorganization plans appli- 


cable to regulatory agencies in the committee print we find this strange 
conclusion : 


Since the Vice President and the Speaker of the House, in 
the first place, had appointed two-thirds of the members of the 
Hoover Commission, they naturally were inclined to give the 
findings of that Commission considerable weight. That fact 
and the fact that the minds of high public officials had been 
prejudiced against Federal regulatory commissions and agen- 
cies helped prepare an ever busy Congress for the approval of 
the recommendations of Mr. Hoover and his associates. 


This is certainly an unfortunate commentary on a Democratic 
President, his administration, its officials, and on distinguished lead- 
ers of the Congress of the United States—to say nothing of the 531 
Members of Congress, a majority of whom were Democrats. Espe- 
cially is this so when the commentary is accredited to the Democratic 
majority now serving on the House Small Business Committee. 

t would be purposeless in these minority views to attempt to call 
attention to every inference, implication, or outright assertion in 
this report which reflects on the character and integrity of past and 
present high Government officials. It is sufficient to point out that 
such inferences, implications, and assertions occur throughout the 
entire report. 

The minority believes, however, that the following statement. in 
the report is illustrative of the criticism of the appointment of high 
Government officials by Presidents of the United States: 


* * * there have been a large number of appointments of 
persons to these important positions who, by virtue of their 
careers, have been oriented to a philosophy and a school of 
thought completely at odds with the public policy provided 
for in the laws entrusted to the agencies they were chosen 
to direct. It is because of such circumstances that addi- 
tional serious questions have arisen as to whether the Chief 
Executive continuing to hold the power to select and remove 
the heads of these agencies at his pleasure is in the public 
interest. It is with respect to these additional serious ques- 
tions that the conclusions and recommendations of this 
report will attempt to deal. 
























































































































































































90 PROBLEMS OF SMALL BUSINESS 








PREJUDICE AND ERRORS 


The committee print indicates that many of the circumstances cited 
began with the Eisenhower administration when, as a matter of fact, 
they predated this administration by many, many years. 

It is a report which is filled with legal and economic opinions which 
disregard historical facts and circumstances. Contain , there was 
never developed during the subcommittee hearings through either 
industry or Government witnesses any information which would sub- 
stantiate the text or conclusions of this report. 

The report overemphasizes irrelevant matters that have been gone 
into extensively by other committees of the Congress and which Rave 
little, if any, relationship to small-business problems—for example, the 
Dixon- Yates contract controversy. 

The report is critical of several persons—in some cases implying 
malfeasance—who did not testify in the subcommittee hearings. It 
is axiomatic that when a person is criticized in a hearing or a report, 
an opportunity be given such person to appear and to A heard. It 
is hardly American to adjudge a man guilty without being heard 
or to make him prove his innocence in absentia. The Constitution 
of the United States is very clear on that point. 

The report asserts that the committee has received “an impressive 
background of complaints.” These “numerous complaints,” which 
are said to be filed with the committee, have never been brought to 
the attention of the minority. Therefore, the minority has no know!l- 
edge which would aid it in arriving at a decision whether many, or 
indeed any, of the complaints were sufficiently valid to justify this 
costly and time-consuming investigation. Among this “impressive 
background” are newspaper and magazine articles which at the most 
do no more than express personal opinions of the writers. Also in- 
cluded are complaints and allegations of businessmen which were 
accepted at face value but which have never been proven or disproven 
before this committee in public hearings. 

The minority strongly objects to the report’s handling of certain 
statements which have been taken out of context where a full presenta- 
tion of the facts is necessary to permit a fair evaluation of the subject 
under discussion. Specific examples of this may be found in the 
report’s comments on the appearance of the Federal Trade Commis- 
sion before the Senate Appropriations Committee; the reason for 
discussions between the Federal Trade Commission and the White 
House during the coffee investigation; the Civil Service Commission 
report with regard to the proposed reorganization of the Federal 
Trade Commission; and of the management survey of the Federal 
Trade Commission conducted by Heller Associates. In each of the 
above instances a complete ing of the reference material would 
lead the reader to a different conclusion than that advanced in the 


report. 

The report criticizes the operations of the Bureau of the Budget 
in many areas, implying usurpation of power. The report states 
that the Bureau of the Budget has “established itself” as the ju 
of what sag i car wag requests and legislative proposals should 
placed by the various agencies before the committees of Congress. 
Actually, authority for clearance on appropriation matters by the 





PROBLEMS OF SMALL BUSINESS 91 


Bureau of the Budget is set forth in the Budget and Accounting Act 
of 1921. Central clearance of legislative proposals, that is “policy” 
clearance in substantive terms, was instituted by President Roosevelt 
in the early 1930’s and has been continued to this day by both Demo- 
cratic and Republican Presidents. Additionally, the report states 
that the Bureau of the Budget “requires” Federal commissions and 
agencies to secure approval of questionnaires before those agencies 
undertake certain investigations. This procedure is required by the 
Federal Reports Act of 1942, which was enacted to eliminate unneces- 
sary duplication and confusion through requests for information from 
trade and industry by various Government agencies. 

In conclusion, the report is a running narrative of opinions and 
conclusions; it implies that many legislative enactments have suc- 
ceeded because Members of Congress have bowed to the will of oppo- 
nents of regulatory agencies; it implies wrongdoing on the part of 
high government officials without proving such implications; it relies 
on stories and rumors of former and disgruntled employees of regu- 
latory agencies; it shows strong personal bias in connection with cer- 
tain Government officials; it portrays well-defined prejudices with 
respect to the laws and operations of regulatory agencies; and for a 
report of the Select Committee on Small Business of the House of 
Representatives #t certainly contains only slight emphasis on the 
problems of small business. 

Wuuiam M. McCutt0oca, 
Member of Subcommittee No. 1. 


We agree to the minority views of the Honorable William M. Mce- 
Culloch, member of Subcommittee No. 1 of the Select Committee on 


Small Business, House of Representatives. 


WruumM S. Hm. 

R. Watrer RreHuMAN. 
Horace Srety-Brown, Jr. 
Trmotrny P. SHEEHAN. 
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LETTER OF TRANSMITTAL 


House or REPRESENTATIVES, 
Spectra, Commirree To INVEsTIGATE 
CAMPAIGN ExPENpITuREs, 1956, 
Washington, D. C., January 3, 1957. 
Hon. Raven R. Roserrs, 
Clerk of the House of Representatives, Washington, D.C. 

Dear Str: By direction of the special committee appointed pursuant 
to House Resolution 483 of the 84th Congress to investigate the election 
of Members of the House of Representatives, I transmit to you here- 
with the report of that committee. 


It is respectfully requested that copies of this report be transmitted 
to the Committee on House Administration and to the Department of 
Justice for their consideration, within their respective jurisdictions, 
of the several complaints reproduced herein. 

Sincerely yours, 


Cutrrorp Davis, Chairman. 
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Mr. Davis of Tennessee, from the Special Committee To Investigate 
Campaign Expenditures, submitted the following 


REPORT 
[Pursuant to H. Res, 483 (84th Cong.) ] 
PART I 


AUTHORITY AND MEMBERSHIP OF THE COMMITTEE 


House Resolution 483, 84th Congress, 2d session, creating a Special 
Committee To Investigate Campaign Expenditures, in the election 
of the Members of the House of Representatives in 1956, was intro- 
duced by Hon. John W. McCormack, the majority leader, on April 
23, 1956. 

The resolution was referred to the Committee on Rules and reported 
to the House by that committee on June 18, 1956. The resolution was 
considered and agreed to on June 19, 1956. 

House Resolution 640, 84th Congress, 2d session, providing funds 
for the expenses of conducting the investigation authorized by House 
Resolution 483, was introduced in the House on June 19, 1956, and re- 
ferred to the Committee on House Administration, The resolution 
as reported, authorizing the Special Committee To Investigate Cam- 
paign Expenditures, 1956, to incur expenses not exceeding $30,000, 
was agreed to July 25, 1956. 

The Speaker of the House, on July 25, 1956, appointed the following 
Members to the committee : 


Clifford Davis, Tennessee (9th District). 

Robert E. Jones, Alabama (8th District). 

Richard Bolling, Missouri (5th District). 
Kenneth B. Keating, New York (38th District). 
Patrick J. Hillings, California (25th District). 
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JURISDICTION AND Po.icy 


The jurisdiction and authority of the committee is set forth in 
House Resolution 483 creating it. The text of the resolution follows: 


Resolved, That a special committee of five Members be 
appointed by the Speaker of the House of Representatives 
to ripe pe and report to the House not later than Janu- 
ary 3, 1957, with respect to the following matters: 

(1) The extent and nature of expenditures made by all 
candidates for the House of Representatives in connection 
— their campaign for nomination and election to such 
office. 

(2) The amounts subscribed, contributed, or expended, and 
the value of services rendered, and facilities made avail- 
able (including personal services, use of advertising space, 
radio and television time, office space, moving-picture films, 
and automobile and other transportation facilities) by any 
individual, individuals, or group of individuals, committ 
partnership, corporation, or labor union, to or on behalf o 
each such candidate in connection with any such campaign 
or for the purpose of influencing the votes cast or to be cast 
at any convention or election held in 1956 to which a candi- 
me iy) the House of Representatives is to be nominated or 
elected. 

(3) The use of any other means or influence (including the 

romise or use of patronage) for the purpose of aiding or in- 





gree the nomination or election of any such candidates. 


(4) The amounts, if any, raised, contributed, and expended 
by any individual, individuals, or group of individuals, com- 
mittee, partnership, corporation, or labor union, ae 
any political committee thereof, in connection with any suc 
election, and the amounts received by any political committee 
from any corporation, labor union, individual, individuals, or 
group of individuals, committee, or partnership. 

(5) The violations, if any, of the following statutes of the 
United States: 
tR ae hig g eed t ae tices cag , 

e Act of Au 1939, as amen relating to per- 
nicions political activities, commonly referred to as the Hatch 
ct. 

(c) The provisions of sections 304, Public Law 101, Eight- 
ieth Congress, chapter 120, first session, referred to as the 
Labor Management Relations Act, 1947. 

(d) Any statute or legislative Act of the United States or 
of the State within which a candidate is seeking nomination 
or reelection to the House of Representatives, the violation 
of which Federal or State statute, or statutes, would affect 
the qualification of a Member of the House of Representa- 
tives, within the meaning of article 1, section 5, of the Consti- 
tution of the United States. 
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(6) Such other matters relating to the election of Mem- 
bers of the House of Representatives in 1956, and the cam- 
paigns of candidates in connection therewith, as the com- 
mittee deems to be of public interest, and which in its opinion 
will aid the House of Representatives in enacting remedial 
legislation, or in deciding contests that may be instituted 
involving the right to a seat in the House of Representatives. 

(7) The committee is authorized to act upon its own 
motion and upon such information as in its judgment may be 
reasonable or reliable. Upon complaint being made to the 
committee under oath, by any person, candidate, or political 
committee, setting forth allegations as to facts which, under 
this resolution, it would be the duty of said committee to in- 
vestigate, the committee shall investigate such charges as 
fully as though it were acting upon its own motion, unless, 
after a hearing upon such complaint, the committee shall find 
that the allegations in such complaint are immaterial or un- 
true. All hearings before the committee, and before any 
duly authorized subcommittee thereof, shall be public, and 
all orders and decisions of the committee, and of any such sub- 
committee shall be public. 

For the purpose of this resolution, the committee, or any 
duly authorized subcommittee thereof, is authorized to hold 
cach publie hearings, to sit and act at such times and places 


during the sessions, recesses, and adjourned periods of the 
Kighty-fourth Congress, to employ such attorneys, experts, 
clerical, and other assistants, to require by subpena or other- 


wise the attendance of such witnesses and the production of 
such correspondence, books, papers, and documents, to ad- 
minister such oaths, and to take such testimony as it deems 
advisable. Subpenas may be issued under the signature of 
the chairman of the committee or any subcommittee, or by 
any member designated by such chairman and may be 
served by any person designated by any such chairman or 
member. 

(8) The committee is authorized and directed to report 
promptly any and all violations of any Federal or State 
statutes in connection with the matters and things mentioned 
herein to the Attorney General of the United States in order 
that he may take such official action as may be proper. 

(9) Every person who, having been summoned as a wit- 
ness by authority of said committee or any subcommittee 
thereof, willfully makes default, or who having appeared, 
refuses to answer any question pertinent to the investigation 
heretofore authorized, shall be held to the penalties pre- 
scribed by law. 

That said committee is authorized and directed to file 
interim reports whenever in the judgment of the majority 
of the committee, or of a subcommittee conducting portions 
of said investigation, the public interest will be best served 
by the filing of said interim reports, and in no event shall 

e final rt of said committee be filed later than J anuary 
3, 1957, as hereinabove provided. 
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The committee, immediately after its formation, adopted the follow- 
ing policy respecting investigations of particular campaigns: 

In order to avoid the useless expenditure of funds and the 
loss of time by the committee and the staff, it has been de- 
cided by the committee to conduct investigations of par- 
ticular campaigns only upon receipt of a complaint in writ- 
ing and under oath by any person, candidate, or political 
committee containing sufficient and definite allegations of 
fact to establish a prima facie case requiring investigation by 
the committee. However, the committee reserves the right to 
act upon its own motion in any manner which it believes will 


better enable it to carry out the duties imposed by House 
Resolution 483. 


AcTIvViITres OF THE COMMITTEE AND Score or Tuts Report 


The committee determined that the intent of the House of Repre- 
sentatives, as expressed in House Resolution 483, could best be com- 
plied with by the committee’s undertaking the following four-point 
program, which was capable of full attainment within the time 
and financial limitations obtaining: 

1. Furnish all candidates in the general election with copies of the 
pertinent Federal legislation to assist them in conducting their cam- 
paigns pursuant to law, and to advise them of the purpose of and 
laws regarding the questionnaire forms that each received from the 
clerk of the House. 

2. Inform all condidates in the general election of the existence of 
the committee, its jurisdiction, and the policy it had adopted regard- 
ing investigations of particular campaigns. 

3. Investigate particular campaigns where the policy of the com- 
mittee had been met (as set forth above) or where it was determined 
that the committee should act upon its own motion to carry out the 
duties imposed upon it by House Resolution 483. 

4. Conduct public hearings on the effectiveness and operation, in 
the 1956 election campaigns, of existing legislation controlling cam- 
paign expenditures and regulating political activity. Inform the 

Touse, in recommendations, of any aspects of existing legislation as 
to which the committee found a consensus of informed opinion that 
change is needed. 

The staff appointed by the committee to assist in carrying out the 
ejector delegated to it, entered upon its duties August 1, 1956. 

The committee staff prepared a committee print entitled, “In- 
formation of Importance to Candidate for Office of United States 
Representative in the 85th Congress,” which was mailed to every 
congressional candidate in the general election of November 6, 1956. 
This committee print contained: (1) The texts of provisions of the 
United States Constitution and Federal statutes concerning the elec- 
tion of Representatives; (2) brief explanatory summaries of the 
relevant provisions of the United States Constitution, the Federal 
Corrupt Practices Act, the Hatch Act, the Pendleton Act, and the 
Powers Act; and (3) detailed information concerning the existence, 
jurisdiction, and policy of the committee. Much of this informa- 
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tion had previously been faeg oe by the American Law Section, 

islative Reference Service, Library of Con ; 

art II of this report sets forth the work of the committee and its 
staff in investigating particular campaigns, where complaints meet- 
ing the policy of the committee had been received or it was determined 
that the committee should act on its own motion. Part III of the re- 
port contains the observations and recommendations of the committee 
on the subject of legislation to improve and strengthen the laws gov- 
erning the conduct of Federal elections. This part of the report is 
drawn in the light of the public hearings held by the committee on 
December 17, 18, and 19, 1956. 











PART IT 
FIELD INVESTIGATIONS 


Among the duties imposed upon the committee by House Resolu- 
tion 483 were those of investigating and reporting to the House, by 
January 3, 1957, any violations of Federal or State laws which— 


would affect the qualification of a Member of the House of 
Representatives within the meaning of article I, section 5, 
of the Constitution of the United States. 


The committee was also charged with the investigation of— 


such other matters relating to the election of Members of the 
House of Representatives in 1956, and the campaigns of 
candidates in connection therewith, as the committee deems 
to be of public interest, and which, in its opinion, will aid 
the House of Representatives * * * in deciding any con- 
tests that may be instituted involving the right to a seat in 
the House of Representatives. (See secs. 5 and 6 of H. Res. 
483, 84th Cong., reproduced in pt. I, supra, at pp. 2, 3.) 


Because of the obvious impossibility of “policing” every congres- 
sional campaign under the limitations of funds and personnel ob- 
taining, the committee adopted the policy of investigating particular 
campaigns only upon receipt of a complaint in writing and under 
oath. However, the committee reserved the right to act upon its own 
motion in any manner which it believed would better enable it to 
carry out the duties imposed by House Resolution 483. This policy 
was announced to all candidates by means of the committee print 
mentioned in part I of this report. 

Pursuant to its announced policy, the committee conducted staff in- 
vestigations in the 1st District of Maine, the 17th District of New 
York, and the 4th and 6th Districts of Iowa. In only the first two of 
these cases, Maine and New York, did a majority of the committee feel 
justified in drawing any conclusions or making any recommenda- 
tions. The committee action in all four of these congressionad dis- 
tricts is described in this part of the report. Inquiries and complaints 
were received from other districts, and also from persons not candi- 
dates for, or connected with candidates for, the House of Representa- 
tives. Only in the four cases diseussed below, however, did the com- 
mittee feel that its policy had been met as to form of complaint or 
sufficiency of public interest to justify the committee in acting without 
a formal complaint. 


Marne, First Coneresstonat District 


The State of Maine held its general election on September 10, 1956. 
On the face of unofficial returns from the First Co ional Dis- 
trict, the Honorable Robert Hale, incumbent Republican, received 


(6) 








CAMPAIGN EXPENDITURES COMMITTEE 7 


58,028 votes, and the Honorable James Oliver, Democrat, received 
57,999—a difference of 29 votes in favor of Mr. Hale. ; 

On September 17, 1956, the Special Committee To Investigate Cam- 
paign Expenditures for the House of ay Orgeage wb. 1956, received 
a telegram from Mr. Oliver requesting that a representative of the 
committee be present in Augusta, Maine, to observe the canvass of 
the returns on September 26, 1956, and take certain other actions. 
(See exhibit 1, pe Bee I.) 

Upon receipt of the telegram, Mr. Oliver was informed that the 
committee had adopted a policy, with respect. to investigations, re- 
guiring a formal complaint, supported by affidavit, establishing a 

rima facie case requiring investigation by the committee. , 
Dliver was informed that his request did not meet the committee’s 
policy. 
= on September 24, 1956, Mr. Oliver sent another tele- 
gram requesting that an official committee observer be present for the 
canvass and thereafter. Gee exhibit 2, appendix I.) 

Upon receipt of this telegram, the chairman, after consulting with 
other members of the committee, inistructed Gillis W. Long, the com- 
mittee’s chief counsel, and Richard T. Allen, the committee’s chief 
investigator, to proceed to Augusta to observe the canvass. This deci- 
sion was reached in view of the extreme closeness of the election and 
the duties and responsibilities imposed upon the committee by House 
Resolution 483, cited above—part I of this report. 

Mr. Long and Mr. Allen were present at the canvass conducted by 
Governor Muskie and members of the Executive Counsel of the State 
of Maine. Governor Muskie explained the action was merely perfunc- 
tory that under Maine’s election law it is the duty of the Ronee 
and executive council only to receive the formal report from the 
secretary of state of the tabulations as they were received from the 
various municipal election officials. Both Representative Hale and 
Mr. Oliver were present for the canvass. 

The canvass verified the unofficial figures, i. e., Mr. Hale received 
58,028 and Mr. Oliver 57,999—a difference of 29 votes. The Gov- 
pny i and executive council ordered this tabulation received and placed 
on file. 

Subsequently, Mr. Oliver, acting within the time prescribed by 
Maine election laws, officially asked for an inspection and recount of 
the 116,027 votes cast in the First Congressional District. 

Because of the definite possibilities of a formal complaint being 
filed with this special committee and of a contest being entered before 
the House of Representatives, the chief counsel and chief investigator 
recommended that a representative of the committee be present as an 
observer during the recount. 

The chairman approved this recommendation, and Mr. Long and 
Mr. Allen were present in the new State Office Building, in Augusta, 
when the recount began at 9 a. m., October 8, 1956. 


INCIDENT OF OPENED DOOR TO SECURITY VAULT CONTAINING BALLOTS 


It was brought to the attention of the committee representatives 
that, sometime during the week preceding the start of the recount, 
the door to the security vault in the new State Office Building, in 
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which all ballots from the First District has been placed for safe- 
kee ing bad been found open... 
r. e and Mr. Oliver were questioned about the matter. Mr. 

Oliver said the incident was “an indication of laxity and carelessness 
on somebody's part,” and Representative Hale agreed with him. 
Also questioned were Mr, Richard Chapman, chief counsel for Rep- 
resentative Hale, and Mr. Richard Dubord, chief counsel for Mr. 
Oliver. Both said they had examined the sealed boxes containing 
the ballots and were convinced they had not been tampered with. 
They also expressed their confidence in Mr. Paul MacDonald, deputy 
secretary of state and custodian of the ballots. 

'. Upon request, Mr. MacDonald submitted a signed statement de- 
tailing the facts surrounding the episode of the opened vault. (See 
exhibit. 3, appendix L.) 

While the seriousness of the incident cannot be overlooked, it is 
the opinion of the committee, after a thorough investigation and a 
review of the facts presented by Mr. MacDonald, that the vault door 
was accidentally opened by several workmen in the State Office Build- 
ing. There is no evidence to indicate that any effort was made to 
tamper with any of the sealed boxes containing the ballots. 


PROCEDURE USED IN RECOUNTING VOTES 


After agreement between representatives of Representative Hale 
and Mr. Oliver, five 2-man teams were established to conduct the actual 
recount of the votes. One member of each team represented Represent- 
ative Hale and the other Mr. Oliver. 

Starting alphabetically by townships, and working 1 township at 
a time, the teams separated the ballots into 3 stacks; 1 containing un- 
disputed votes for Mr. Hale, 1 containing those undisputed for Mr. 
Oliver, and the third containing ballots that were disputed by either 
side. ‘The team member representing Mr. Hale would then go through 
those ballots apparently validly cast for Mr. Oliver, for a further 
examination of ballots that he might desire to challenge. This same 

rocedure, as to the ballots apparently cast for Mr. Hale, was followed 
y the team member representing Mr. Oliver. 

Each member of the team would then count each stack of ballots. 
When one member completed his count he turned his stack over to 
the other member who would then make his own count. If the figures 
of both members agreed, the number on was considered as 
having been validly cast. If the count of the members did not agree, 
the stack was recounted until there was agreement. This procedure 
was repeated for the ballots which had been disputed or challenged. 

The team captains representing Mr, Hale and Mr. Oliver—Mr. 
Chapman ind Mr. Dubord—then went over the disputed ballots that 
had been set aside to determine if they could agree that any of the dis- 
puted ballots had been validly cast: for either of the candidates. To 
the extent they were able to agree, the total vote of the precinct for 
each candidate was entered on a tally sheet alongside the official tabu- 
lation of the vote for each candidate. 

Those ballots upon which the team captains were not able to agree 
were pines in a locked box designated “disputed ballots” and kept in 
custody of Mr. MacDonald. Saray 
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RECOUNT RESULTS 


The initial phase of the recount was completed by the inspection 
teams on October 23, 1956. The team captains devoted the Eaiowing 
3 days to inspecting absentee voting envelopes and applications sent 
in by the election clerks at the request of the secretary of state’s office, 
(See infra, “Disputed ballots.”’) ; 

The original count of the votes in the September 10 election, later 
certified as the official vote, totaled 116,027. When the inspection 
teams recessed their work on October 26, the total vote as develo 
by the contestants was 116,198. Of the 116,198 votes recounted, a 
recapitulation showed these totals : 

Hale (agreed-on votes) 
Giver -(aareet-on* votes). ne ei eh ed 56, 645 


TORE NINES WOO ai ee oe a 3, 619 
Disputed regular votes 474 


However, a subsequent audit of the disputed ballots, made under the 
supervision of the deputy secretary of state by experienced election 
clerks, revealed the following results : 


Disputed absentee Votese scsi kik vine ce es nn see as. 3B, 687 
Disputed regular votes 


OGRE ARRIIRUNE ANNO i ck ee iid atemaaiideces 4, 088 


It is apparent from a comparison of the totals that a substantial 
majority of the disputed ballots were votes cast for Mr. Hale. Conse- 
quently, the determination as to the validity of the disputed ballots 
frect the outcome of the election. 


could a 


DISPUTED BALLOTS 


The disputed ballots, both regular and absentee, and including those 
challen by both Mr. Hale and Mr. Oliver, can be broken down 
into several categories. 


Disputed regular votes 


The ballot in Maine lists both the Democratic and Republican 
tickets, Above each ticket is a large square box. If the voter desires 
to cast a straight ballot, he is instructed to place an “X” or check mark 
in the square box above the ticket he prefers. If he desires to vote 
a split ticket, he is instructed to make an “X” or check mark in a 
smaller box beside the name of each candidate he prefers. 

Many of the 474 disputed regular votes were challenged because 
of alleged improper markings, such as curlicues on the “X’s”; circles 
in the square boxes, and the “X’s” or check marks extending beyond 
the confines of the box. In other instances, these votes were challenged 
heeause the voter had placed large “X’s” across the entire face of the 
ballot, leaving a real question as to the actual intent of the voter. 
Alleged “identifying” marks resulted in additional challenges of 
these votes. 

Disputed absentee votes 


In the few cases where the absentee-vote applications and envelopes 
were sent in with the ballots, some challenges were made on grounds 
that the envelopes were not properly certified, that the applications 
were not properly filled out, and, in some cases, that the name of the 
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voter on the application and the envelope was not in the same hand- 
writing. 

However: the large rec bard of the disputed absentee votes were 
challenged on the grounds that the various municipal clerks failed 
to send in the absentee-vote applications and envelopes along with 
the absentee-vote ballots. f 

The statutes of the State of Maine require that town officials include 
in the documents (including all ballots) they submit to the State not 
only the absentee ballots, but also the envelopes in which the ballots 
were delivered to the city or town clerks, as well as the applications 
(attached to the envelopes) submitted to the city or town clerks for 
an absentee ballot. 

Section 10, chapter 6, Revised Statutes of the State of Maine (1954 
edition), reads in part: 


Sec. 10. Procedure to be employed by clerk upon receipt 
of envelopes purporting to contain absent-voting ballots or 
physical-incapacity-voting ballots: Upon receipt of an en- 
velope purporting to contain an official absent-voting ballot 
or physical-incapacity-voting ballot, the city clerk shall at- 
tach thereto the corresponding application * * *. 


Section 11, chapter 6, Revised Statutes of the State of Maine (1954 
edition), reads in part: 


Sec. 11. Procedure to be employed by election officials at 
polls in respect to absent-voting ballots or physical-incapac- 
ity-voting ballots. * * * All envelopes, opened or unopened, 
shall be retained with the ballots cast at the election, and 

reserved and destroyed in the same manner provided by law 
or the retention, preservation, and destruction of official 
ballots * * *. 


Out of the 7 precincts counted the first day of the recount, October 8, 
1956, 6 precincts had not included the applications and envelopes with 
“the ballots cast at the election.” Because of the failure of the precinct 
officials to comply with this statutory theo herarave representatives of 
Mr. Oliver disputed those absent-voting ballots otherwise apparently 
validly cast for Mr. Hale, and representatives of Mr. Hale disputed 
those ballots otherwise apparently validly cast for Mr. Oliver. ere 
were 358 disputed ballots set aside the first day, and undoubtedly most 
w basrarg were absent-voting ballots disputed for the reason set forth 
above. 

The office of the secretary of state on October 9, 1956 (the next day), 
mailed an 0 hie to oY soho officials in the First District urging 
them to send at once by insured mail all applications and envelopes 
still retained by them. (See exhibit 4, appendix I.) 

Subsequently newspapers in Portland and Augusta, Maine, quoted 
several city and town clerks as saying they already had disposed of 
the absent-voting applications and envelo e articles quoted 
them as saying a ad never heard of saating such documents along 
with ballots which had been called in for pa Ae pre 

On October 10, 1956, Mr. MacDonald called to the attention of rep- 
resentatives of both Mr. Hale and Mr. Oliver that the “Instructions 
to Election Officials” included in every shipment of ballots to all elec- 
tion clerks, specifically point out that “* * * all absent-voting en- 
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velopes and applications * * * should be preserved the same as the 
ar ballots.” 

October 15, 1956, Mr. MacDonald dispatched a second appeel 
in the form of a questionnaire to all election officials in the First Dis- 
trict asking if all absent-voting applications and envelopes had been 
sent to the secretary of state. (See exhibit 5, apyenans L.) 

A large number of the clerks sent in the app ications and eres 
in compliance with the request of Mr. MacDonald. A total of 2,676 
applications and 2,550 envelopes (out of a total of 3,637 absent-voting 
ballots challenged, the great majority of which were challenged because 
they were not accompanied by the apotentins and ceronipes) were 
delivered to the secretary of state subsequent to the original delivery 
of the ballots. However, the attorneys for Mr. Oliver did not waive 
their challenge of these ballots, and maintained that the subsequent 
delivery of the applications and envelopes did not satisfy the statutory 

uirements, st the sealed # ag Je containing the applications 
and envelopes were received, they were placed in the security vault 
along with the ballots. 


DEMANDS FOR CERTIFICATE OF ELECTION 


On November 8, 1956, Mr. Hale made a written demand of the sec- 
retary of state of Maine that a certificate of election be issued to him 
at that time as Representative to the Congress of the United States 
from the First Congressional District of the State of Maine in accord- 
ance with the provisions of chapter 5, section 50, and chapter 21, sec- 
tion 4, of the Revised Statutes of Maine (1954), and all acts amend- 
atory thereof and additional thereto. (See exhibit 6, appendix I.) 

On November 19, 1956, Mr. Oliver, through his counsel, by a letter 
addressed to the Governor and executive council, formally objected to 
the issuance of a certificate to Mr. Hale. It was alleged on Mr. Oliver’s 
behalf that certain absent-voting ballots and certain ballots allegedly 
erent A improper manner should not be counted. (See exhibit 7, 
appendix I. 

R n the same date Mr. Oliver made written demand of the secretary 
of state of Maine for the issuance to him of a certificate of election 
as Representative to the Congress of the United States from the First 
rt ag District of the State of Maine. (See exhibit 8, 
appendix I. 

t a meeting of the Governor and the executive council, on Novem- 
ber 20, 1956, the Governor declined to issue at that time a certificate of 
election to either Mr. Hale or Mr. Oliver, stating as the reason that 
the Governor and the executive council were uncertain whether or not 
they had the pals Oa determine the legal effect of the absent- 
voting ballots. The Governor and executive council also raised the 
question as to their doubt as to the legality of certain other ballots 
and, hence, whether or not such ballots should be counted- 


SUBMISSION OF QUESTIONS OF LAW TO THE JUSTICES OF THE SUPREME 
JUDICIAL COURT OF THE STATE OF MAINE 


The Governor and executive council, on November 27, 1956, under 
the provisions of the constitution of the State of Maine, requested the 
85760—57——2 
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advice of the justices of the supreme judicial court of the State of 
Maine with respect to the following questions : 

(1) Do the Goveinin and the executive council have the power and 
authority to decide whether any ballots cast in an election for Repre- 
sentative to the Congress of the United States be counted or rejected ¢ 

(2) If the answer to the first question is in the negative, thus leav- 
ing open the question of validity of certain ballots, must the Governor 
and council issue a certificate of election to the apparent winner in 
the tabulation of September 26, 1956, or must the certificate of election 
be withheld until the validity of such ballots is determined by the 
appropriate tribunal? (See exhibit 9, appendix I.) 


OPINION OF THE JUSTICES OF THE SUPREME JUDICIAL COURT OF THE STATE 
OF MAINE 


On December 3, 1956, the justices of the supreme judicial court sub- 
mitted their answers to the questions propounded. They stated: 


The Governor and council, in the case of an election for 
Representative to Congress, by statute are given no power to 
do more than examine and correct the returns. To decide 
whether ballots cast in the election should be counted or re- 
jected would be action on their part unauthorized by law. 
ae with approval, a prior Maine case, the opinion further 
stated : 


In our view, the opinion of the justices in 1943 in the case 
of a representative to the legislature applies with equal force 
in the present case for Representative to Congress. Under 
the United States Constitution, article I, section 5, “Each 
House shall be the judge of the elections, returns, and quali- 
fications of its own Members, * * *.” 


The justices voiced the opinion that the Governor and executive 
council were required to issue a certificate of election to the apparent 
winner in the tabulation of September 26, 1956 (after examination and 
correction of the returns but prior to the recount), notwithstanding 
the fact that the validity of certain ballots was thus left open insofar 
as any act on the part of the Governor and council was concerned. 

They coasted from the information submitted to them that Mr. 
Hale appeared to be the winner on the basis of the examination and 
correction of the returns. (See exhibit 10, appendix I.) 


DENIAL OF REQUESTED RECOUNT AND ISSUANCE OF CERTIFICATE OF ELECTION 


Acting in compliance with the opinion rendered by the justices of 
the supreme judicial court, the Governor and council moved promptly 
to deny to Mr, Oliver the recount he had requested, saying that they 
were without the authority to determine the validity of the disputed 
ballots. The Governor and council, at the time of denying this request 
for a recount, passed a resolution stating : 


It is moved that: In view of the answers of the supreme 
judicial conrt to the questions propounded in connection with 
the Hale-Oliver contest, the penditig petition of James C. 
Oliver for inspection and recount be dismissed, without prej- 
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udiee to any of said Oliver’s rights under the Federal Con- 
stitution, Federal laws, or the Rules of the House of Repre- 
tatives of the United States Congress, and without suggest- 
ing in any way any judgment or conclusions relative to the 
validity of any disputed ballots. 


The Governor and council issued a certificate of election to Mr. 
Hale on December 5, 1956. 


COMMITTEE CONCLUSIONS AND RECOMMENDATIONS 


The committee believes (Messrs. Keating and Hillings dissenting; 
see p. 43, infra) that the opinion of the supreme judicial court of 
Maine and the action of the Governor and executive council of the 
State of Maine in issuing a certificate of election to Mr. Hale, logically 

int to. these conclusions : 

1, There is no machinery provided by the laws of the State of Maine, 
as construed by its highest court, to determine the validity of 4,088 
ballots which one or the other of the candidates has challenged as being 
improperly marked or improperly handled. 

2. Since there is a possibility that the outcome of the election would 
be changed by a fast oak binding determination as to the validity of 
some or all of the 4,088 ballots in dispute, it is incumbent upon the 
House of Representatives of the 85th Congress, and only the House of 
Representatives, to make such a final and binding determination. In 
the interests of fairness to both candidates, and to the voters of the 
First. District of Maine, this determination should be made promptly. 

A recent advisory opinion of the Supreme Judicial Court of Maine, 
regarding a contest in the election for county attorney of Kennebec 
County, has been handed down in response to questions propounded by 
the Governor and executive council. This contest involves some of the 
same ballots and the same questions of law at issue in the Hale-Oliver 
congressional race. A majority of the court held that failures of clerks 
to follow requirements of the Maine statute as to processing of absent- 
phe - ballots did not invalidate such ballots. There is a vigorous dis- 
sent by two justices. Both the opinion and dissenting opinion merit 
study by the House, in making its, determination as to the disputed 
votes in the congressional contests, this committee believes. (Of 
course, the opinion is in no way binding upon the House.) The ques- 
tions, opinion, and dissenting opinion are reproduced, infra, as ex- 
hibit 11, appendix I. 

It is the recommendation of this committee: 

(1) That the Honorable Robert Hale be sworn in as Representative 
in Congress from the First District of Maine on January 3, 1957, 
subject, however, to a final determination by the House as to the actual 
wha of the election of September 10, 1956, in the said First District 
o ne, 

(2) That the House of Representatives delegate to an appropriate 
committee the — recounting and inspecting all ballots cast for 
Representative in Congress in the First District. of Maine on Septem- 


ber 10, 1956; and that such committee be required to report to the 
House not later than March 15, 1957, on the number of valid ballots 
cast for Robert Hale, the number of valid ballots cast for James C. 
liver, and the number of ballots cast in favor of each of the said 
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candidates which, in the committee’s opinion, are invalid and should 
not be counted, together with the reasons in full for such determina- 
tion. 

(3) That the House forthwith determine the true winner of the 
election for Representative in Congress from the First District of 
Maine, as shown by its committee’s inspection and recount of ballots 
cast ; and, if the true winner be determined by the House to be James 
C. Oliver, that Robert Hale be directed to surrender his seat and James 
C. Oliver be seated forthwith in his place. 


New Yors, 17rH Conoressionat Distrricr 


On October 24, 1956, the committee received the sworn complaint 
of Hon. Anthony B. Akers, Democratic-Liberal candidate for the 
office of United States Representative, 17th Congressional District of 
New York, dated October 22, 1956, alleging improper practices in 
connection with the campaign of his opponent, Hon. Frederic R. 
eaeai? Jr., incumbent Republican. The text of this complaint 

ollows :* 


Crrizens CoMMTTres FoR THE Execrion or AnrHony B. 
Axrrs To ConGREss 


DEMOCRATIC-LIBERAL CANDIDATE 


270 Park Avenue, Building A, Second Floor 
New York 17, N. Y. 
Plaza 5—1340 


Hon. Currrorp Davis, 
Chairman, House a Investigating Committee, 
New House Office Building, Washington, D. C. 
(Attention: Mr. Gillis Long.) 


Dear ConcressMAN Dayts: I am the Democratic-Liberal 
Party candidate for Congress from Manhattan’s 17th Dis- 
trict. My opponent is Republican Frederic R. Coudert, Jr., 
the incumbent. This is the closest congressional race in the 
United States. In 1954, I came within 314 votes of unseat- 
ing Mr. Coudert out of 100,000 votes cast. Since this is 
such a close race, it is natural that the campaign will be a 
hard-fought one. The time has come, however, to officially 
protest the tactics of Mr. Coudert and ask the intervention 
of your committee to prevent further outrages against de- 
cency and legal rights. On the basis of the evidence here- 
with submitted, I ask that an observer of your committee be 
dispatched to this district to conduct an immediate, on-the- 
spot investigation. 

I submit the following facts and exhibits for your atten- 
tion. 

1. A week ago, several voters in this district brought to 
my attention a piece of ey literature being distributed 
from the Coudert campaign headquarters. It is enclosed 


3 Most of the exhibits referred to in Mr. Akers’ com it are reproduced in appendix IT. 
Those omitted from appendix II may be examined in ike coninatie? 8 files. 








CAMPAIGN EXPENDITURES COMMITTEE 


as exhibit 1. It is called the New York Bulletin, and it is 
published by the Citizens Committee for Coudert et al., Wil- 
liam Ziegler, Jr., treasurer. The address of this group is 
listed as 122 East 83d Street, New York, N. Y., which is the 
address of the Coudert campaign headquarters. 

2. On page 2 of the New York Bulletin is a column titled 
“The Inquiring Photographer” (enclosures exhibit 2). The 
column ostensibly asks four citizens of the 17th District “For 
whom are you voting in the congressional election and why?” 
Every picture in this column was purchased from a com- 
mercial photo service. The names of real citizens were taken 
from the phone book and fabricated statements of endorse- 
ment were inserted under their names without their permis- 
sion. This entire column is false, malicious, deceitful, and 
libelous. 

(a) There is only one Dr. Bernard Simon in New York. 
Exhibit 3, enclosed, is a photostat of a page of the New York 
City Telephone Directory which shows only one Dr. Simon 
listed. The county medical association has been queried, and 
they corroborate the fact that there is only one Dr. Bernard 
Simon in New York City. Until last April, Dr. Simon prac- 
ticed from the Park Avenue address. At that time, he re- 
moved his offices to 994 Fifth Avenue. A picture of the real 
Dr. Bernard Simon is enclosed as exhibit 4. It originally 
appeared in Time magazine, October 24, 1955. Dr. Simon 
is a famous plastic surgeon who has received international 
acclaim for his humanitarian work with the Japanese girls 
who were disfigured in the atomic raid on Hiroshima. Dr. 
Simon never made the statement attributed to him, nor did 
he ever authorize anyone else to make it for him. A copy 
of Dr. Simon’s letter of protest to the Medical Society of the 
County of New York is enclosed as exhibit 5. He is not even 
a voting resident of the 17th District. 

The photograph falsely described as Dr. Bernard Simon 
is actually that of Mr. Graham Velsey, a professional model, 
who does live in the 17th District and has stated that he will 


vote forme. According to Coudert’s ieee the photograph 


was purchased from Metromatrix and Reproduction Co., Inc., 
a commercial photo agency located at 80 Madison Avenue, 
New York, N. Y. A composite of Mr. Velsey is enclosed as 
exhibit 6. 

(b) There is no “John Flaherty, television repairman, 
East 74th Street.” The photograph has been identified by 
various modeling agencies as that of Mr. Guy Waller, who 
is apparently living in California. The | ora the name, and 
the attributed statement are completely false. 

(c) There is one perscn in New York who can be identified 
as Jenny Loschiavo. Her name is now Mrs. Jeannette Olt- 
hoff, but until her marriage earlier this year she was known 
as Jenny Loschiavo. Her B seme or is enclosed as exhibit 
7. She lives on West 52d Street, outside of the 17th District. 
There is no one by the name of Loschiavo on West Eighth 
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Street. Mrs. Olthoff (nee Jenny Loschiavo) has never heard 
of either Mr. Coudert or myself, she had never given permis- 
sion for her name to be used, nor did she ever authorize a 
statement to be issued in her name. It will be noted that the 
fictitious “Jenny Loschiavo” plans to vote against me because 
“* * * Akers is supported by. the Daily Worker, and that’s 
enough for me.” This lie was known to be false when it was 
inserted as a Coudert endorsement. 

The photograph used has been identified by various model- 
ing agencies as that of a minor TV actress. We have not 
as yet been able to identify the young lady by name. 

(d) We have been unable to find any “Arthur Porter, law 
student and first-time voter, Madison Avenue.” The photo- 
graph used is that of Ray Walsh, professional model, whose 
composite is enclosed as exhibit 8. Mr. Walsh never made 
the statement attributed to him and has protested the use of 
his photo for partisan political purposes, He presently lives 
in leg Island. His attorney is Mr. Thomas Sheehan, 415 
Madison Avenue. Like all the photographs, this one was pur- 
chased from Metromatrix. 

3. Page 3 of the New York Bulletin contains two stories 
which can only be described as lies, maliciously deceitful, and 
probably libelous. They are enclosed as exhibit 9. 

I am the candidate of the Democratic and Liberal Parties, 
and only those parties. I am not a member of ADA and am 
not endorsed by the ADA, nor have I sought their endorse- 
ment. Mr. Coudert knows this. 

As far as the Daily Worker is concerned, my name has been 
mentioned in it only two times this year prior to the publica- 
tion of the Coudert Bulletin. As soon as Coudert’s charges 
became known to me, I had three researchers independently 
search the files of the Daily Worker which are available at the 
public library. The two articles mentioning my name are en- 
closed as exhibit 10, Coudert’s statements in his Bulletin are 
based on those two articles as he himself admits. (See New 
York World-Telegram article, October 15, 1956, enclosed as 
exhibit 11.) As the World-Telegram story says: “Neither of 
the stories (from the Daily Worker) contained any form of 
endorsement for Mr. Akers.” 

On October 16, after the newspapers had carried the story 
of the Coudert literature and documentary evidence had been 
produced on NBC television, the Daily Worker ran a front 
page editorial confirming the fact that it had never endorsed 
me (exhibit 12 enclosed). 

Coudert has taken this lie and tried to sell it to the public. 
He knows the Daily Worker is the tool of the Communist 
Party and that any association with it might be taken as an 
inference that the person involved is part of the Communist 
conspiracy. ' 

4. After the NBC television show where I confronted 
Coudert with his Bulletin, he said to me that I would see a 
lot more of them because they would be given wide circula-' 
tion. In an article in the Herald Tribune on October 15 
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(exhibit 13 enclosed), Coudert is quoted as saying that 
there has been no public mailing of the piece but “there may 
be one later.” In an article in the New York Times, October 
16 (exhibit 14 enclosed), Coudert is quoted as agreeing to sto 
the distribution of the literature “in its present form.” He 
stated in one news account that the New York Bulletin might 
be distributed without the “Inquiring Photographer Column” 
since that column was “inconsequental.” 

We know from the printer’s office that more than 50,000 
of these pieces have been printed and delivered to the Coudert 
headquarters. The piece contains a printed postal permit but 
all inquiries to the Post Office Department concerning a re- 
fusal to allow this scurrilous material to be passed through 
the mails have been of no avail. I have sent registered letters 
to the Coudert Citizens Committee asking that this literature 
be destroyed in the presence of my representative, but no 
answer to this request has been received to date. 

Other newspaper comment on Coudert’s tactics is enclosed 
as exhibit 15. 

5. The tactic of the Bulletin is an indication of despera- 
tion. There is growing concern (and evidence) that the Cou- 
dert group is now preparing a new onslaught that goes even 
further beyond the bounds of decency and should be labeled 
criminal. 

I have a local headquarters in Greenwich Village which is 
an important part of the congressional district. The workers 
there are all volunteers. They hand out campaign leaflets, 
paint posters, arrange rallies, and sometimes have sound truck 
operations. All policy is made at my main headquarters, 270 
Park Avenue. My principal campaign advisers and man- 
agers are (1) William J. vanden Heuvel, special assistant to 
Gen. William J. Donovan and associated in law practice with 
General Donovan; (2) Richard R. Salzman, vice president of 
the International Rescue Committee, a group highly praised 
by our Government for its work in 5 the victims of 

ommunist oppression. 

The organizer of my Mr volunteers is Mrs. Sidney Dean. 
Mrs. Dean is a member of Americans for Democratic Action 
but has no executive position in it. She is working for me on 
a volunteer basis, despite ADA criticism of her action, since 
I did not seek and have not received ADA endorsement. She 
is a recognized leader of the Greenwich Village community 
and is widely respected for her humanitarian work. 

On Monday, October 15, a person holding herself out to be 
Marion Bachrach, a Communist defendant in the Smith Act 
trials, dropped by the village headquarters and asked to speak 
to the person in charge. Mrs. Dean talked with her and imme- 
diately reported the results of that conversation to me, Miss 
Bachrach told of being telephoned by someone falsely claim- 
ing to be from the “Akers for ag ag Campaign Commit- 
tee.” She said she had been asked by the caller to “write a 

phlet” on my behalf, and when she refused Miss Bach- 
rach stated that she was then asked to serve as a member of 
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my “campaign committee.” A statement was taken in front 
of witnesses as a record of Miss Bachrach’s conversation. 
This is enclosed as exhibit 16. 

Of course, no member of my campaign staff made such a 
telephone call to Miss Bachrach. Every one of my advisory 
group, or workers who are concerned with important cam- 
paign problems is carefully instructed in the problem of 
screening volunteers. 

This is obviously a portent of things to come, and such 
phone calls are clearly in the pattern of Coudert’s shabby 
tactics. 

6. Another incident which should be brought to your atten- 
tion involves a committee working in my behalf, known as 
Republicans for Akers. The group was begun by several 
Republican individuals who were aware of. considerable dis- 
affection in party ranks against Coudert. Letters were sent 
out to friends with enclosed post cards asking them to join 
“Republicans for Akers.” The response was gratifying, but 
only 40 people were willing to give permission to have their 
name used publicly for such a committee. After carefully 
checking the names and addresses listed on the return post 
cards, stationery was printed, enclosed as exhibit 17. 

As soon as the newspapers began their attack on Coudert 
for his fraudulent literature, numerous phone calls were re- 
ceived by this headquarters—as soon as the phone was an- 
swered, the caller would hang up. At least seven people 
showed up as volunteers who gave false names and addresses. 
Then a Mr. Walter L. Carey began spreading a story that the 
“Republicans for Akers” group had used phony names and 
other names, including his, without permission. We had re- 
ceived a post card from Mr. Carey authorizing us to use his 
name. As soon as his objections reached us’ we looked for the 
card, but it had disappeared. His is the only card missing, 
but we have at least six witnesses who saw it and checked it 
with the phone book. Mr. Carey’s name has now been 
stricken from all our literature. He has been so informed, 
and a newspaper release has been issued announcing that his 
name is being dropped at his request. The people who have 
consented to have their names used as “Republicans for 
Akers” are now being harried by strange phone calls. 

T believe that this campaign is about to see tactics by m 
opponent which are fraudulent and criminal. His timing will 
be more careful next time—perhaps election eve will be used 
as distribution night. The voters of this district are the real 
victims of this deceit. I therefore urge that an observer at- 
tached to your committee be sent to this district for the re- 
mainder of the campaign to protect the rights, not only of my 
candidacy or of my workers, but most im t the right 
of the voters to a presentation of the issues devoid of fando- 
lent and criminal practices. 








CAMPAIGN EXPENDITURES COMMITTEE 


I do hereby swear and affirm the above statements to be true 


ne to the best of my knowledge, information, and be- 
ef. 


Awnrnony B. Axzrs. 
Stare anp County or New York, ss: 
Sworn to before me this 26th day of October 1956. 
Everyn Mutier (Poriack), 
Notary Public, State of New York, 


ae : By peg in New York County. 
Commission expires March 30, 1958. 


The chairman and chief counsel of the committee determined that 
the foregoing complaint met the committee’s requirements for an 
investigation. On November 1, 1956, Mr. Raymond D. Watts, Wash- 
ington, D. C., attorney, was employed by the committee as associate 
counsel. On the same day, Mr. Watts and Chief Counsel Long pro- 
ceeded to New York, on orders of the chairman, to conduct the in- 
vestigation. 

In the course of their investigation of the allegations of Mr. Akers’ 
complaint, committee counsel contacted and interrogated a total of 22 
persons, including Mr. Akers and Mr. Coudert. Statements taken by 
counsel in direct examination were obtained from 12 persons. State- 
ments were furnished by another five persons in response to telephone 
or letter requests. 

The committee makes the following findings and conclusions as to 
the matters mentioned in Mr. Akers’ complaint on the basis of the 
written statements obtained by counsel from persons having personal 
knowledge of relevant facts. Paragraph numbering of this report 


follows the paragraph (section) numbering of Mr. Akers’ complaint, 
which is reproduced above. 


COMMITTEE FINDINGS AND CONCLUSIONS OF ALLEGATIONS OF 
MR. AKERS’ COMPLAINT 


1. A campaign leaflet entitled “the New York Bulletin,” a copy of 
which was submitted to the committee as exhibit 1 to Mr. Akers’ 
complaint, was printed for use in Mr, Coudert’s campaign for reelec- 
tion. It had the format of a 4-page tabloid newspaper. About 150,000 
copies of the New York Bulletin were printed—enough to give a copy 
to every registered voter in the 17th Congressional District. However, 
the committee concludes that, at the most, only about 5,000 copies of 
this publication were actually distributed to voters in the district, out- 
side of the Coudert campaign organization. Most. of the evidence 
available indicates that the number of copies reaching the hands of 
the general public did not exceed 500. The committee affirmatively 
finds that at least 130,000 copies were destroyed, under circumstances 
described below. 

The idea for the New York Bulletin was conceived by Mr. Charles 
G. Hagedorn, a weekly newspaper publisher and job printer with 
offices at 614 East 14th Street, New ork 9, N. Y., outside the bound- 
aries of the 17th Congressional District. In a lengthy sworn state- 
ment to committee counsel, Mr. Hagedorn said : 


In June or July 1956, I had the idea oe a cam- 
paign leaflet in newspaper form for Mr. Coudert. Through 
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my corporation, Mail Unlimited, Inc., I have in the past ok 
pared several such campaign leaflets for candidates of both 
parties. I went to Mr. Ernest Hochwald, Mr. Coudert’s cam- 
paign manager, in June or July 1956, and received his ap- 
proval for my going ahead with plans for the publication of 
a campaign leaflet in newspaper form for Mr. Coudert. It 
was understood that Mr, dert and Mr. Hochwald would 
pay for composition, printing, and overhead. 


Most of the copy for the articles that appeared in the New York 
Bulletin, was furnished to Mr. Hagedorn by Mr. Hochwald. Mr. 
Hagedorn and his employees wrote the headlines and some of the 
photo captions. The Inquiring Photographer column on page 2, how- 
ever, was entirely the work of Mr, Hagedorn’s office. All competition 
for the publication was done at the offices of Mr. Hagedorn’s job-print- 
ing company, Mail Unlimited, Inc., 614 East 14th Street, New York 
City. Makeup of the publication was eee done by Mr. Ha 
dorn’s office, but some changes were made by Mr. Hochwald and Mr. 
Coudert. Final page proofs were O. K.’d by Mr. Hochwald. The 
ublication was printed by World Wide Press Syndicate, Inc., 763 Saw 

ill River Road, Yonkers, N. Y., on October 5, 1956, on order from Mr. 
Hagedorn. The entire issue of 150,000 copies was delivered on or about 
that date to Mr. Hagedorn at his offices at 614 East 14th Street, New 
York City. He, in turn, delivered about 130,000 to a mailing service 
that had contracted with Mr. Hochwald to mail the publication to 
every registered voter in the district. The remaining 20,000 copies 
were delivered, in approximately equal quantities, to each of three Re- 
— assembly district clubs within the congressional district. 

hese deliveries were made between October 6 and 12, 1956, inclusive. 
The committee concludes that the copies of the New York Bulletin that 
reached the hands of Mr. Akers were procured at one of these three 
Republican clubs, from literature tables therein, sometime on or after 
October 6 and on or before October 13, 1956. 

The committee is of the definite conclusion that no copies of the 
New York Bulletin were mailed to registered voters in the 17th Con- 

essional District. This conclusion is based on the statements of Mr. 

awrence Frenkel, proprietor, Frenkel Mailing Service, 24 Rutgers 
Street, New York, N. Y.; of Mr. Samuel Victor, president, Victor 
Addressing Corp., 130 Flatbush Avenue, Brooklyn, N. Y.; and a joint 
statement of Messrs. Joseph G. and Carmine L. Parascandolo, part- 
ners, Parascandolo Bros., 14 Whitwell Place, Brooklyn, N. Y. Mr. 
Frenkel was the original contractor with Mr. Hochwald for the ad- 
dressing and mailing job; Mr. Victor was the subcontractor of Mr. 
Frenkel, who was actually to do the job, and to whose premises the 
130,000 copies were delivered ; and the fxéaaty. Parascandolo are waste- 
paper collectors who collected and personally shredded and baled the 
130,000 copies that were to have been mailed. The statements of these 
witnesses, given to committee counsel after direct examination in per- 
son, are in the committee’s files, substantiate each other, and establish 
the following facts: 

Mr. Frenkel had for several months handled the mailing of Mr. 
Coudert’s newsletter to his constituents. Mr. Frenkel was engaged 
by Mr. Hochwald, campaign manager for Mr. Coudert, to address and 
mail the New York Bulletin to all registered voters in the 17th Dis- 
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trict, using the official lists compiled by the Board of Elections. Mr. 
Frenkel subcontracted the job to Victor Addressing Corp. Mr. Hage- 
dorn, on Mr. Frenkel’s instructions, had the papers delivered to 
Victor. Before any addressing had begun, however, the circumstances 
leading to the decision not to use the publication (discussed herein- 
after) occurred. On Monday morning, October 15, 1956, Mr. Hoch- 
wald telephoned Mr. Frenkel and told him not to mail any of the 
papers and to destroy all copies. Mr. Frenkel relayed these instruc- 
tions to Mr. Victor by telephone. Mr. Victor called Parascandolo Bros. 
to remove the papers and destroy them. All copies in Victor’s - 
sion were picked up by Parascandolo Bros. on or about October 16, 
1956. Mr. Joseph &. + Aes 2 personally shredded them and put 
them in a baling machine with other waste paper. This waste paper 
was sold to one or more of several pulp mills with which Parascandolo 
Bros. deal. The postmaster of New York City, Mr. Robert H. Schaffer, 
in a letter to the committee, confirmed that no mailings were made 
under Permit No. 6777, the permit which is imprinted on the New 
York Bulletin, and that the New York Post Office had no record of a 
publication of that name. 

The committee is less definite about the disposition that may have 
been made of the 20,000 copies, more or less, that were delivered by 
Mr. Hagedorn to 3 Republican clubs. The clubs were identified by 
Messrs. Coudert and Hochwald as: (1) The Ninth Assembly District 
Republican Club, 122 East 83d Street, New York 28, N. Y. (this club 
also served as headquarters for the Citizens Committee for Coudert) ; 
(2) the Eighth South Republican Club, 157 East 48th Street, New 
York, N. Y.; and (3) the First Assembly District Republican Club, 
40 West 10th Street, New York, N. Y. 

Mrs. Katherine P. Binowitz, resident caretaker at the club on East 
83d Street, stated to committee counsel : 


About October 4, 1956 (sic), we received in the club approx- 
imately 10,000 copies of the New York Bulletin. About 100 
were put out on the display table for anyone who cared to 
take them; about 500 were sent by me to Congressman 
Coudert’s office at 488 Madison Avenue, and the remainder 
were placed in the storage for future use. 

About a week and 4 days later Miss Wilma Sivertsen, a 
coworker of the Ninth Assembly District, asked me to take all 
copies and destroy them and not let another copy be dis- 
tributed. 

No distribution was made from this headquarters other 
than those picked up by persons visting the headquarters. 

Pursuant to the order I had received from Miss Sivertsen 
T collected all copies on the distribution table and those in the 
storeroom. 


Efforts of the committee counsel to reach the Eighth South Repub- 
lican Club on East 48th Street by telephone on Monday, November 5, 
and Tuesday, November 6 (election day), and again on November 20, 
1956, were unsuccessful. No one answered the club’s telephone on 
any of those days. Committee counsel did not interview anyone at 
this club and the committee has no information as to the number of 
copies of the New York Bulletin received at this club and disposition 
made of such copies as were received. 
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Mrs. Maude E. Ten Eyck, volunteer worker in charge of the club at 
102 East 22d Street (and former assemblywoman for the First As- 
sembly District), stated to committee counsel as follows: 


I am familiar with a publication entitled the “New York 
Bulletin” published by the Citizens Committee for Coudert. 
A bundle of copies of this publication was delivered to the 
First Assembly District Republican Club, wrapped in brown 
paper, about the time of registration, October 8 through 13, 
1956. I do not know the exact date of delivery. I do not 
know who delivered the bundle. We were so busy at the time 
that we did not open the bundle for several days. I opened 
the bundle myself after it had been here at the club several 
days, and I took out about 15 or 20 copies. I believe I put no 
more than 15 or 20 copies on the pbications table. I have 
no idea how many copies were eRvered here. I took one 
copy home to read. A day or two later the bundle disap- 

ared. I do not know who picked it up. I had heard that 

r. Coudert had decided not to use the publication, but I 
do not remember how I heard it. I did not see the television 
program on which Mr. Coudert and his Erne Mr. Akers, 
cr nea None or very few of the bulletins were dis- 
tributed at this club, because we never fully opened the pack- 
age before it was taken away. 


The committee concludes, on the basis of the sole testimony of 
Mrs. Binowitz and Mrs. Ten Eyck—considered, however, in the light 
of the statement of Mr. Hagedorn—that in the neighborhood of 5,000 
to 10,000 copies of the publication were delivered to each of the 3 
clubs; that probably not over 100 were distributed to or picked u 
by members of the general public at the club on East 83d Street an 
not over 20 at the club on West 10th Street, before destruction of all 
copies was ordered. The details surrounding the destruction of the 
copies at the two clubs where persons were interviewed are hazy in 
the extreme, and no conclusion at all is possible with regard to the 
club on East 48th Street, where committee counsel found no one on 
duty to interrogate. Messrs. Coudert and Hochwald, in an interview 
with committee counsel, stated informally that all copies delivered to 
all three clubs were picked up and destroyed. It does not appear from 
any written testimony of record, however, exactly how this was done, 
or by whom. Mr. Coudert, in a letter to the chairman of the committee 
answering written interrogatories Eput to him by the chairman, failed 
to give details on this point. Mr. Hagedorn in his statement expressly 
disclaimed any part in the pickup and destruction of the papers de- 
livered by his tt to the three clubs. Unlike the case of the 
130,000 copies originally intended for mailing, where committee 
counsel talked to and got a written statement from the individuals 
who pred destroyed all copies, counsel found no one who n- 
ally handled the pickup and destruction of the 20,000 copies delivered 
to the 3 clubs. On the other hand, there is no affirmative evidence that 
any significant number of copies was distributed from the clubs. 

As to expenditures in connection with the publication, the committee 
finds that the costs of composition and cary borne entirely by 

jon; that Mr. H renee 


Mail Unlimited, Inc., a co agedorn 
and chief stockholder of Mail Unlimited, Ine, had stadia. bill Mr. 
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Coudert about $1,900 to $2,000 for the publication, but that he billed 
him nothing when the publication proved to be unusable because of Mr. 
Hagedorn’s fault (as hereinafter described) ; that Mr. Victor paid 
Parascandolo Bros. $25 to pick up and destroy the 130,000 copies deliv- 
ered to his place of business; that this sum was reimbursed to Mr. Vic- 
tor by Mr. Frenkel; that Mr. Frenkel billed Mr. Hochwald $43 for the 
destruction of the publications and $15 for the (unused) bulk-rate 
mailing “nla obtained from the post office; and that the $58 ea 
Mr. Hochwald to Mr, Frenkel on this bill appears to be the on 
expenditures made by Mr. Coudert’s campaign organization for the 
New York Bulletin, exclusive of costs of preparation of the copy sub- 
mitted by Mr. Hochwald to Mr. Hagedorn. No information on these 
costs has been obtained, nor sought. 

2. The committee finds that Mr. Akers’ charges as to the column In- 
quiring Photographer, which appeared on page 2 of the New York 
Bullet (see exhibit 2 in appendix IT), are correct in these particulars: 
Every picture in the column was pure from a commercial photo 
service, as charged. The names which appear under the pictures are 
not the names of the persons in the photographs. The names used 
under the photos were intended and believed by the planner of the 
column, Mr. Charles G. Hagedorn, to be of fictitious and nonexistent 
persons ; however, at least one of the names used in the column, coupled 
with the address shown after such name, is confusingly similar to that 
of an actual aut which person had no knowledge of the column 
prior to its publication, did not make the statement which follows his 


name, and authorized no one else to use his name in this fashion. All 
of the “statements” in the column, purporting to be from voters resid- 


ing im the 17th Congressional District, were written by employees of 
Mail Unlimited, Inc., under the direetion of Mr. eiuloun) who takes 
full personal responsibility for the column and for the “quotations” 
used therein. 

To the extent indicated above, the committee finds that the column 
was “false” and “deceitful,” as charged by Mr. Akers. The committee 
makes no finding on the question of whether the column was also “ma- 
licious” and “libelous” as charged, that question being one which, in the 
circumstances of this case, appears to be properly cognizable only in a 
court of law. 

The committee does affirmatively find that the use of “false” and “de- 
ceitful” copy and format in the Inquiring Photographer column is not 
chargeable against Mr. Coudert, Mr. Hochwald, or any person con- 
nected with the Coudert campaign except Mr. Charles G. H orn. 
The latter conceived the column and obtained permission from Messrs. 
Coudert and Hochwald to use it by representing to them that the 
photographs and statements were of and from actual persons residing 
in the district, Mr. Hagedorn admitted, in his sworn statement to 
committee counsel (reproduced in full as exhibit 18, appendix IT) that 
he prepared false releases purporting to have been signed by the ficti- 
tious persons whose names were used in the column. Permission of 
Messrs. Coudert and Hochwald for the use of the column was given to 
Mr. Hagedorn in reliance upon these fraudulent releases. Photostatic 


Sh poo of the releases have been furnished to the committee and are in 
its files. 
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(a) Bernard E. Simon, M. D., is an actual New York City physician 
and plastic surgeon, with offices at 994 Fifth Avenue. Prior to April 
1956, when he cha his office address, he maintained offices at 1235 
Park Avenue, which address is shown for him in the 1955-56 Manhat- 
tan telephone directory. There is no other Dr. Bernard Simon listed 
in Manhattan. Hence, the use of the name “Dr. Bernard Simon, Park 
Avenue” in the Inquiring Photographer column might create the im- 
Pp ion that the statement there published was made by Dr. Bernard 

. Simon, although the photograph used in the column bears no re- 
semblance to him. Mr. Hagedorn disavows any intention to make un- 
authorized use of the name of the real Dr. Bernard E. Simon, claiming 
that the name and address, “Dr. Bernard Simon, Park Avenue,” were 
wholly imaginary, and, further, that he checked the Manhattan tele- 
phone directory to see that no real physician of that name had offices 
on Park Avenue. The Manhattan telephone directory current. at the 
time Mr. Hagedorn’s check was made, the 1956-57 edition, shows Dr. 
Bernard E. Simon’s office address at 994 Fifth Avenue. 

Dr. Bernard E, Simon on October 12, 1956, sent a letter to the presi- 
dent of the Medical Society of the County of New York completely 
disavowing the statement in question. 

The photograph represented to be “Dr. Bernard Simon, Park Ave- 
nue,” has been identified to committee counsel by Mr. Graham Velsey. 
a professional actor and model, as a photograph of himself. It has 
been conclusively established that the photo was obtained by Mr. 
Hagedorn from Metro Associated Services, Inc., 80 Madison Avenue, 
New York 16, N. Y. Mr. Hagedorn’s weekly newspaper, Town & 
Village, is a subscriber to Metro’s mat service. Metro took all of the 
photographs used in the Inquiring Photographer column and obtained 
releases from each model on its standard form of release. This form 
includes permission to use the photograph in connection with “testi- 
monial copy with fictitious name or otherwise for any and all com- 
mercial and advertising pu s.” However, Mr. Velsey, in his 
statement to committee counsel, expressed the opinion that his release 
to Metro did not contemplate use of the photograph in connection 
with a fictitious political testimonial, Mr. William Schak, general 
manager of Metro Associated Services, in his statement. to committee 
counsel identifying the four photos as coming from Metro, made the 
following point: 

There is no general release clause in our contract with Town 
and Village, signed by Mr. Hagedorn; but we would regard 
Mr. Hagedorn as having the benefit of the same re!eases that 
we do in the territory covered by his contract and in the publi- 
cation named therein, Town and Village. There is some ques- 
tion in my mind as to whether he would properly be entitled 
under his contract with us to make use of our material in any 
publication other than Town and Village, as such may have 
distribution outside the territory designated for Town and 
Village. 

(b), There is no actual person residing in New York, who could 
be identified as “John Flaherty,,television repaimman, East 74th 
Street.” The committee was unadsle to locate Mr. Guy Waller, the 
model whose photograph, Mr. Akers charged, was used over this name 


{ = ee See | 
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coming from them, but could not identify the model by name or give 
his address. 


In this connection, Mr. Schak’s statement to committee counsel reads 
as follows: 


* * * Tam able of my own knowledge to identify the four 
photographs that appear in this column = uiring Photog- 
rapher) as sterotype reproductions made fist mats: fur- 
nished by Metro Aeencianted Services. 

However, our files are such that it is impossible for us to 
identify the models who posed for those photographs unless 
we are informed of their names. We regularly make our own 
photographs of models rather than purchasing them from 
model agencies. We also regularly obtain from each model 
a release on our standard form which covers the use of the 
paonogreres for all advertising purposes, including testi- 
monials with the model’s own or a fictitious name. 

I have been advised of the names of the three male models 
whose photographs appear in the Inquiring Photographer 
column mentioned above, and I have found and I am present- 
ing to you herewith a copy of the release from our files of one 
of these models, Mr. Ray Walsh. I am sure that we have 
in our files releases signed by the other two male models and 
also the female model whose name has not yet been discovered. 
Our release file is unalphabetized, however, and it wiil be 
somewhat difficult to find these releases; but, upon request, 
we will undertake to find the releases of Mr. Graham Velsey 
and Mr. Guy Waller and furnish them to you. Also, if we 
are given the name of the female model, we will undertake to 
find her release and furnish it to you upon request; but we 
could not in all probability find her release unless we are 
advised of her name. 


(c) The committee has been unable to identify the person whose 
photograph appears in the column over the name, “Jenny Loschiavo, 
housewife, West Eighth Street.” Committee counsel did interview 
Mrs. Jeanette Loschiavo Olthoff at her home, located outside the 17th 
Congressional District. Mr. Akers’ complaint charged that Mrs. Olt- 
hoff “is one person in New York who can be identified as Jenny 
Loschiavo.” However, Mrs. Olthoff stated to counsel, in writing: 


* * * T was never called Jenny * * * I don’t think any- 
one would have thought that I was the same “Jenny Los- 
chiavo” whose picture was in the New York Bulletin, because 
my name and address are both different. I don’t know of 
any “Jenny Loschiavo” in New York. 


(d) The allegations of section 2 (d) of Mr. Akers’ complaint, as 
to the fictitious “Arthur Porter” and the real model, Mr. Ray Walsh, 
are found to be entirely true. The committee has an affidavit from 
Mr. Walsh, stating that he does not believe his general release, given 
to Metro Associated Services, Inc., covers the use of his photograph in 
this way. He also expressly denies making or authorizing the making 
of the statement attributed to “Arthur Porter” under the photograph, 

The committee. unanimously and unequivocally condemns the use 
of ise, uneu horized, or fictitious testimonials m a political cam- 
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paign. There is no question, however, that Mr. Coudert and his 
campaign manager believed that these testimonials were genuine when 
they approved their use in the New York Bulletin. Further, it ap- 
pears that Mr. Coudert and his campaign manager moved prom 
and effectively to suppress distribution of the New. York Bulletin when 
they were made aware of the fact that the testimonials were fictitious. 
The committee concludes that Mr. Coudert was eg ag first. ap- 
rised of the fraudulence of these testimonials when Mr, Akers con- 
nted him with evidence of that fact on a television program on 
which they both appeared on Sunday, October 14, 1956. The orders 
to suppress the ns ication were issued the next morning. There is 
affirmative evidence that these orders were completely effectuated as 
to 130,000 copies. There is no affirmative evidence that the orders 
were not effectuated as to the other 20,000 copies printed. 


3. Mr. Akers charged : 


Page 3 of the New York Bulletin contains two stories which 
only can be described as lies, maliciously deceitful, and prob- 
ably libelous. They are enclosed as exhibit 9. (See ap- 
pendix IT.) 


The tenor of the two stories complained of is reflected in the fol- 
lowing quotations therefrom: 


The Daily Worker last month began spewing its venom at 
Con man Frederic R. Coudert, Jr., and ardently “iy 08 
ing his Democrat-Liberal-ADA opponent, Anthony B. Akers 

And, in another article, the following: 

Again nominated to op Congressman Frederic R. Cou- 
dert, Jr., is the choice of Tammany Hall, the Liberal Party, 
Americans for Democratic Action, and the darling of the 
Daily Worker. 


The committee is of the opinion that none of the articles brought to 
its attention from the Daily Worker files for the period of the 1954 
and 1956 campaigns justifies the language quoted above from Mr. 
Coudert’s campaign publication. (See appendix I, exhibits 10, 12, 
submitted by Mr. Akers, and exhibits 12—A and 12-B, submitted by 
Mr. Coudert, for all Daily Worker articles brought to the committee's 
eryrrey The committee concludes on the basis of all these articles 
that the Daily Worker did not “endorse” Mr. Akers. On the other 
hand, it does spaer that the Worker was vehemently opposed to 
Mr. Coudert and did (in what we believe to be its strongest expression 
on the subject) express “* * * hopes that Coudert * * * will be 
toppled this November.” 

After the New York Journal-American, among other papers, on 
October 18, 1956, had criticized the statements by Mr. Coudert that 
Mr. Akers had Daily Worker—and, ponte, inevitable implication 
Sie cree tae, 5 Ah (see appendix IT, exhibit 15), Mr. Coudert had 

ublished over his signature in the Letters column of the Journal- 
erican on October 19, 1956, the following comment: 


_ * * * the editorial in yesterday’s Journal-American * * * 
is based upon an assumption that is contrary to fact. Neither 
I nor any campaign paeiaaiorwe ps ape ya ite has at any time 
stated, suggested, or intimated that (Anthony B.) Akers is a 
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Communist, has Communist connections, or has even [sic] 
sought the support of the Daily Worker and its Communist 
followers. 

* * * * * 


In 1956, April 5, at the time of Akers’ designation, the 
Daily Worker again indicated: its opposition to Coudert and 
its preference or support for Akers over me. The Daily 
Worker said: “The naming of Akers spurred hopes that 
Coudert, who has been reelected regularly since his win 
in 1946, will be toppled this November.” Obviously, in a close 
election several thousand Communist votes in the congres- 
sional district could constitute a balance-of-power bloc and 
determine the result. 

The fact is that ever since the Rapp-Coudert committee in 
the early forties I have been the prime target of the Com- 
munist apparatus in this city. I believe that I have the right 
to communicate that fact to the voters of my congressional 
district. 

Freperic R. Coupert, Jr. 

This committee is of the opinion that the quotations from the New 
York Bulletin, above, which quotations originated in Mr. Coudert’s 
campaign offices—for example, the reference to Mr. Akers as “the 
darling of the Daily Worker”—are inconsistent with Mr. Coudert’s 
affirmation that he has never “* * * stated, suggested, or intimated 
that (Anthony B.) Akers is a Communist * * *.” This committee is 
of the opinion that a reference to his political opponent as the “darling 
of the Daily Worker” is itself a oe or intimation” of com- 
munism or Communist support. The least sophisticated voter in the 
17th Congressional District knows that the Daily Worker is the organ 
of the Communist Party, but thousands of voters in the district might 
well fail to notice in articles such as those complained of that there 
by = allegation that Mr. Akers had sought the support of the Daily 

orker. 

It seems likely that under our cherished first amendment traditions, 
any attempt to curb this type of publication by additional legislation 
would create more problems than it would solve, give rise to harms 
as serious as those it attempted to cure. The remedy for this type of 
campaign literature lies in the consciences of campaigners, which 
consciences may, however, be pricked by the criticism of the public 
and the Con This committee does therefore criticize and re- 
— Mr. Coudert for the articles mentioned in section 3 of Mr. 

ers’ complaint to the committee. 

It has been brought to the committee’s attention by Mr. Coudert 
that statements appeared in Mr. Akers’ campaign literature that 
might also be construed as misleading as to his opponent’s true posi- 
tion on certain issues. We differentiate strongly, however, between 
inferences going to the subject of support by subversives and those 
going to legislative issues or philosophical attitudes. But we do wish 
it to be clear that we are opposed to and deplore any arguments in 
campaigns which are calculated appeals to prejudice or misrepre- 
sentations of facts. 
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As a further and final point, this committee believes that the refer- 
ences to Americans for Democratic Action (ADA) in the two para- 
graphs quoted above from the Coudert campaign publication, in the 
context of those references, were unfair not only to Mr. Akers, as 
charged, but also-to the ADA, the Democratic Party, and the Liberal 

arty, 

Fist, the office manager of ADA’s New York State-City. office, after 
direct examination by committee counsel, gave the committee a writ- 
ten statement that ADA did not endorse the candidacy of Mr. Akers 
and that he is not a member of ADA. Mr. Akers was the nominee 
of the Democratic Party and the Liberal Party and only those parties. 
Hence, the attempt to link him with ADA was unjustified and unfair 
to Mr. Akers. . 

Second, Mr. Coudert’s campaign meng lumping of ADA, 
the Liberal Party, the Democratic Party, and the Daily Worker as 
Mr. Akers’ political sponsorship, impresses this committee as an un- 
justifiable attempt to link the Democratic and Liberal Parties, and 
the ADA, with the Daily Worker—and, by implication, the Commu- 
nist Party. We deplore these implications and suggest to Mr. Coudert 
that they are inconsistent with the high-level campaign to which both 
major political parties pledged themselves in 1956. 

4. The committee’s findings and conclusions with respect to mailin 
(none) and other distribution of the New York Bulletin are report 
under 1, above. 

5. The statement given to Mr. Akers’ campaign workers by Mrs. 
Marion Bachrach, and reproduced in appendix ii as exhibit 16, was 
identified and confirmed to committee counsel by Mrs. Bachrach. 
She added nothing to the allegations made in her prior statement to 
Mr. Akers’ staff (exhibit 16). Mr. Coudert and his office deny all 
knowledge of the telephone call to Mrs. Bachrach, reported in her 
statement. The committee concludes that there is no evidence to 
connect Mrs: Bachrach, or the telephone call she received, to Mr. 
Coudert, Mr. Akers, or anyone working with or for either of them. 

6. There is likewise no evidence to connect Mr. Coudert or any of 
his supporters, or Mr. Akers or any of his supporters, to the events 
described in section 6 of Mr. Akers’ complaint. 

Associate Counsel Watts was in the 17th Congresisonal District 
continuously from noon on November 1, 1956, to noon on November 6, 
1956, election day. Chief Counsel Long was with him for part of 
this time. No improper or unusual activities of Mr. Coudert or his 
supporters, or of Mr. Akers or his supporters, were brought to the 
attention of committee counsel during this period. 


Towa, Fourrn Coneressionant Disrricr 


On November 10 and 11, 1956, the committee received telegraphic 
requests from the Honorable Jake More, lowa Democratic State Chair- 
man, and the Honorable Steven V. Carter, Democratic candidate for 
Representative in Congress, Fourth Congressional District of Iowa, 
that the committee assign observers to be present at the official canvass, 
on November 19, 1956, of votes cast for D ccemantites in the Fourth 
District at the election of November 6, 1956. Mr, Carter’s telegram 
stated that unofficial returns showed that he had received 56,595 votes 
and the Honorable Karl M. LeCompte, incumbent Republican, had 
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received 57,963. The telegram requested an investigation of alleged 
irregularities. The texts of the telegrams from Mr. More and Mr. 
Carter are set forth in appendix ITT, as exhibits 1 and 2. 

Mr. More and Mr. Carter were advised of the committee’s policy of 
making investigations only upon receipt of sworn complaints estab- 
lishing a prima facie case. However, the committee’s chief investiga- 
tor, Mr. Richard T. Allen, in Iowa on other committee business at the 
time, was instructed by the chairman to observe informally the canvass 
of the ballots in 1 or more of the 14 counties of the district. (See 
telegram in appendix III, exhibit 3.) Mr. Allen’s observation was 
necessarily so restricted, that he made no conclusions, and the com- 
mittee draws none. 

On December 3, 1956, the committee received from Mr. Carter a 
complaint which met its requirements for investigation, since it was 
under oath and stated facts establishing a prima facie case. The trans- 
mittal letter from Mr. Carter is in appendix IIT as exhibit 4. An 
accompanying affidavit of Mr. William Jones, attorney for Mr. Carter, 
is reproduced in appendix IIT as exhibit 5. The text of Mr. Carter’s 
own sworn statement follows: 


Srate or Iowa, 
County of Decatur, 3: 

I, Steven V. Carter, being first placed under oath do de- 
pose and say that it is my best knowledge and information 
and I verily believe the following facts to be true: 

That the official canvass of the board of supervisors in each 
of the 14 counties comprising the Fourth Congressional Dis- 
trict of Iowa shows that a total of 114,440 votes were cast 
for Representative in the Congress of the United States 
in said Fourth Congressional District. of Iowa, and said 
canvass indicates that the incumbent, Karl M. LeCompte, 
Republican, from Corydon, Iowa, received 58,031 votes, and 
that Steven V. Carter, the undersigned, the Democratic can- 
didate, received 56,409 votes. 

That in each and every precinct in the Fourth Congres- 
sional District the officials of the election boards, through 
error and mistake, counted ballots in favor of the incumbent 
that should not have been counted in his favor and failed to 
count ballots that should have been counted in faver of Steven 
V. Carter, the Democratic candidate. That through inad- 
vertence and error improper tallies were made and that the 
tallies improperly showed a record of ballots cast in favor 
of the incumbent and failed to show a proper record of ballots 
cast in favor of Steven V. Carter, the Democratic candidate. 
That the officials who were appointed for the purpose of 
counting the ballots changed places with officials who were 
appointed to be clerks only and that through this misconduct, 
improper records were made and an improper tally kept. 
That if the ballots had been properly counted and a proper 
tally kept, the record would have shown that Steven V. 
Carter, the Democratic candidate, received a majority of the 
valid ballots cast in said election. 

That in each and every precinct where absentee ballots 
were cast a great majority of the absentee ballots cast were 
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straight Republican votes. That in each and every precinct 
where sieetiee ballots were cast the law of the State of Iowa 
relating thereto were not complied with and said absentee 
ballots were not valid and the were illegally counted. 
That the laws that were violated and abri in obtaining 
said absentee ballots are as follows: 

Section 53.1 of the 1954 Code of Iowa reads as follows: 

“Right to vote conditions—Any qualified voter of this 
State may, as provided by this chapter, vote at any general, 
municipal, special, or primary election, or at any election 
held in any independent town, city, or consolidated school 
district: 1. When, in the conduct of his business or due to 
other necessary travel, he to be absent on election day 
from the county in which he is a qualified voter; 2. when, 
pam 2 illness or physical disability, he a. pire to be 
ven r from personally going to the polls and voting on elec- 
tion day. 

In violation of this code section many ballots were mailed 
by the auditor in each and every county to individuals who 
were not qualified to vote in said counties and many ballots 
were secured by ie VP peegasite, of the Republican Party from 
individuals who did not expect to be absent on election day 
pies sod ‘saya and were not ill or physically unable to go 
to the ; 

Sectson 53.2 of the 1954 Code of Iowa reads as follows: 

“Application for ballot——Any voter, under the circum- 
stances ified in section 53.1, may, on any day, not Sunday, 
election ay) ora angcra and not more than 20 days prior to 
the date of election, make application to the county auditor. 
or to the city or town clerk, as the case may be, for an offici 
ballot to be voted at such election.” 

In violation of these code sections many a aoroeniee were 
taken more than 20 days prior to the date of election by repre- 
sentatives of the Republican Party and the auditors in each 
and every county accepted said applications more than 20 
days prior to the date of election even though the applicants 
were not members of the Armed Forces. 

: a code section 53.10 of the 1954 Code of Iowa states as 
ollows: 

“Application mailed.—If the voter is absent from the 
county and ee said application by letter, the auditor 


may send him both the application and ballot at the same 
time. 

That in violation of said code section the auditors in the 
various counties sent out ne eager and ballots that were 
requested by persons other the voter and that requests 
in many instances were not in writing and were e for 
voters other than members of the Forces. 

; a section 58.11 of the 1954 Code of Iowa reads as 
ollows: 

“Personal delivery of ballot-——Such officer shall deliver 
said ballot or ballots to any qualified elector applying in per- 
son at the office of such auditor or clerk, as the case may be, 
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and subscribing to the foregoing application, not more than 
15 days before the date of anid sect its but said ballot shall 
be immediately marked, enclosed in the ballot envelope with 
— affidavit thereon, and returned to said officer. 

t in violation of said code section the auditor in each 
and every county in said district delivered ballots in person 
to the residence of individual voters without proper applica- 
tion having been made therefor, and in each and every county 
unauthorized persons were getting ballots and applications 
that were delivered to the residences of individual voters 
who had not made proper request for said ballots. 

That code section 53.15 of the 1954 Code of Iowa states as 
follows: 

“Marking ballot.—The voter, on receipt of said ballot or 
ballots, shall, in the presence of the officer administering the 
oath and of no other person, mark such ballot or ballots, but 
in such manner that such officer will not know how such ballot 
is marked.” 

That in violation of said code section representatives of the 
per age Party who were not qualified to administer an 
oath because they were not a notary public, nor in any other 
way qualified, assisted voters in every precinct in the district 
in marking absentee ballots and in many instanees marked 


the ballots for the absentee voter in a manner not in accord- 
ance with the intent or will of the voter and then received 
said ballots and took them elsewhere to be signed and sealed 
ey a notary public. That in almost all of the ballots taken 
the 


notary public did not administer the oath in accordance 
with code section 53.16, to the absentee voter as required by 
the laws of the State of Iowa, and in fact, did not require any 
oath of any kind, but merely signed and put their seal on the 
affidavit on both the envelope and the application. That 
through this misconduct, a great many absentee votes were 
cast in favor of the incumbent and the ballots were counted 
in his favor in violation of the law. 

That code section 53.17 of the 1954 Code of Iowa reads as 
follows: 

“Mailing or delivering ballot.—The sealed envelope con- 
taining the said ballot or ballots may be personally delivered . 
by the voter to the auditor, deputy, or clerk at the office of said 
auditor or clerk, prior to election day. If not so delivered, 
said envelope shall be enclosed in a carrier envelop, which 
shall also be securely sealed, and mailed by the voter, peer 
paid, to reach said auditor or clerk prior to election day.” 

That in violation of said code section many ballots in each 
and every county in the district were taken from the voter 
by the representative of the Republican Party and delivered 
by the representative of the rr Sena Party to the post 

ce, where the stamp was canceled and handed back to the 
representative of the Republican Party and delivered in per- 
son to the office of the county auditor. Thatin many instances 
the envelope was not even sealed in the presence of the voter, 
but was taken from the presence of the voter by the repre- 
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sentative of the Republican Party while the envelope was 
still unsealed, and under circumstances where the ballot could 
have been changed by the re tative of the Republican 
Party before it was Salivered to the county auditor’s office, 
and that said ballots were cast for the incumbent and were 
illegally counted in his favor. 

Section 53.19 and 53.20 of the 1954 Code of Iowa pro- 
vide for delivery of the ballot if received before the official 
ballots are sent out to the judges of the election in the pre- 
cinct ; then the auditor is to inclose the ballot, envelope, and 
application, sealed in a carrier envelope, in the package along 
with the other election materials, and deliver to the judges 
of such precinct. If the ballot is received after the materials 
are sent out to the precinct, then it may be mailed in a carrier 
envelope to the judges of the proper precinct or delivered in 
person 7 the county auditor or by deputized agent to the 
judges of the proper precinct. 

That there are violations in each and every county in the 
district of said laws, in that many ballots were delivered to 
the wrong precinct and many ballots were delivered by un- 
authorized personnel, and in some cases absentee ballots were 
handled by unauthorized persons or were in the possession 
of unauthorized persons as late as noon on election day. That 
in each and every case the misconduct on the part of the 
county auditor and others who handled the ballots is of such 
a nature that it destroys the validity of the ballots so han- 
dled. That said ballots were cast in favor of the incumbent 
and were illegally counted in his favor. 

That code section 53.23 of the 1954 Code of Iowa provides 
as follows: 

“At any time between the opening and closing of the polls 
on such election day, the judges of election of said precinct 
shall open the outer carrier envelope only, announce the ab- 
sent or disabled voter’s name, and compare the signature upon 
the application with the signature upon the affidavit on the 
ballot envelope. In case the judges find the affidavit exe- 
cuted, that the signatures correspond, the applicant a duly 
_ qualified elector of the precinct, and that the applicant has 
not voted in person at said election, they shall open the 
envelope containing the voter’s ballot in such manner as 
not to deface or destroy the affidavit thereon, and take out 
the ballot or ballots therein contained without unfolding or 
permitting the same to be unfolded or examined, and, having 
endorsed the ballot in like manner as other ballots are re- 
quired to be endorsed, deposit the same in the proper ballot 
box and enter the voter’s name in the pollbook the same as 
if he had been present and had voted in mn.” 

That code section 53.24 of the 1954 e of Iowa provides 
as follows: 

“In precincts using voting machines, none of said ballot 
envelopes shall be opened until immediately after the clos- 
ing of the polls to voters who vote in person. If there be 
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more than one absent voter’s ballot entitled to be cast, they 
shall, without being unfolded, be thoroughly intermingled 
in some Aida manner, after which they shall be unfolded 
and, under the personal supervision of all the judges, be regis- 
tered on the voting machines the same as if the absent voter 
had been present and had voted in person.” 

Code section 53.25 of the 1954 Code of Iowa provides as 
follows: 

“In case such affidavit is found to be insufficient, or that 
the signatures do not correspond, or that the applicant is not 
a duly qualified elector in such precinct, or that the ballot 
envelope is open, or has been opened and resealed, or that 
the ballot envelope contains more than one ballot of any kind, 
or that said voter has voted in person, such vote shall not be 
accepted or counted.” 

That in violation of said code section the judges of election 
in many precincts in each and every county failed to compare 
the signatures on the applications with the signatures on the 
affidavit on the ballot envelope, and failed to determine 
whether or not the applicant was a duly qualified elector in 
that precinct, and counted many such ballots in favor of the 
incumbent that should not have been counted. 

That in each of the three counties in the district, Mahaska 
County, Poweshiek County, and Wapello County, where vot- 
ing machines are in use, the judges of the election failed to 
intermingle the ballots as required by code section 53.24, as 
set out above, and in many instances opened a single ballot 
and voted the ballot and then put the ballot back in the 
envelope, thereby destroying the voter’s right to a secret bal- 
lot. In many precincts in said counties the ballots were voted 
by individual judges without the other judges supervising the 
same or being aware of how the vote was put on the machine. 

That.in each and every county in the Fourth Congressional 
District a great majority of the absentee ballots, that were 
illegally counted as set out above, were cast in favor of the 
incumbent, and if all said absentee ballots so voted illegally 
are deducted from the incumbent’s total, as well as those that 
were illegally cast for the Democratic candidate, Steven V. 
Carter, the results would show that Steven V. Carter, the 
Democratic candidate, had a majority of the total votes cast 
in the Fourth Con ional District for Representative in 
the Congress of the United States. 

Chapter 47 of the 1954 Code of Iowa required registration 
of voters in cities having a population of 10,000 or more, and 
provides that by city ordinance registration of voters may be 

uired in any city having a population of not less than 6,000 
and not. more than 10,000. 

That several cities in the Fourth Congressional District 
oe registration of voters under this chapter of the Code of 

owa. 

That in some of those cities the registration lists were im- 
properly prepared, and the law was not complied with either 
as to the time of registration or as to the revision and correc- 








CAMPAIGN EXPENDITURES COMMITTEE 


tion of the registration lists as required by code section 47.25 
of the 1954 Code of Iowa. | 7 . ny 

That in violation of this chapter, many voters in the cities 
having registration were allowed to vote who were not prop- 
erly registered or who had been removed from the precinct 1n 
which they were registered but returned to that precinct for 
the purpose of voting. That in this manner many votes were 
illegally cast and counted for the incumbent that should have 
ma me so cast and counted. Tae A 

That the county auditors of the various counties in the 
Fourth Con onal District together with the election 
officials failed to comply with the duties imposed on them by 
statute in the handling of the ballots and improperly ac- 
counting for them and were guilty of misconduct and in some 
cases of fraud in connection with the counting and handling 
of said ballots and further that in some cases the election 
officials were guilty of electioneering at the polling place in 
violation of the statutes of Iowa; however, in every county 
and precinct in the district the ballots and voting machines 
have been properly preserved at the specific request of the 
Democratic candidate, Steven V. Carter, and they are in each 
and every instance admissible as evidence for the pu 
of a recount of said ballots and a recheck of the materials 
handled by the election officials in the election held Novem- 
ber 6, 1956, which is the subject of this contest. 

That a preliminary investigation has revealed to the Demo- 
cratic candidate, Steven V. Carter, many, violations and in- 
stances of misconduct and fraud on the part of the election 
officials in the conduct of the election held November 6, 1956. 
That more votes were cast for the Democratic candidat 
Steven V. Carter, than for the incumbent for the office o 
Representative in the Congress of the United States, in the 
election on November 6, 1956, and a proper count of the votes 
will result in the election of the Democratic candidate, 
Steven V. Carter. 

That the remedies under the laws of the State of Iowa have 
been exhausted and that the evidence necessary to establish 
the true winner of the election held on November 6, 1956, 
for the office of Representative in the Congress of the United 
States, from the Fourth Congressional District of Iowa, will 
not be preserved without assistance from your committee. 

Dated this 30th day of November 1956. 

: Steven V. Carrer. 

Subscribed and sworn to before me and in my presence by 
the said Steven V. Carter, this 30th day of November 1956. 

[sean] : Donna Grirrin, 
Notary Public in and for Decatur County, Iowa. 
My commission expires July 4, 1957. 


Upon receipt of the eo complaint, a copy was immediately 
mailed to Mr, LeCompte, and Mr. C. P. J. Mooney, associate counsel 
for the committee, was sent to Iowa by the chairman to meet with Mr. 
Carter and with representatives of Mr. LeCompte. Inasmuch as Mr. 
LeCompte was out of the country himself and time for investigation 
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was limited, the committee does not feel justified in drawing any con- 
clusions whatever as to the allegations of the complaint filed by Mr. 
Carter. In transmitting this report to the Clerk of the House, the 
chairman is requesting that copies be referred to the Committee on 
House Administration and the Department of Justice for such con- 
sideration and action as they, or either of them, may think pee 

_ The committee is advised that Mr. Carter is filing an official elec- 
ow contest under provisions of title II, chapter 7, of the United States 
Ode, 


Iowa, Stxru ConGresstonaL Disrricr 


On November 9, 1956, the committee received a telegram from 
Donald J. Mitchell, Democratic National Committeeman for Iowa, 
requesting the committee to send a representative to observe the official 


— of votes in Iowa’s Sixth Congressional District. The telegram 
read : 


Fort Doper, Iowa, 
November 8, 1956. 
CHarirMAN, Sprecta, House Commirres on ELecrions. 

Democratic congressional candidate Merwin Coad leads Republican 
candidate by 38 votes in the final unofficial count. Numerous unveri- 
fied charges of irregularities have been made in connection with the 
handling of paper ballots. Also, one county has proceeded to canvass 
paper ballots in advance of the statutory date ne contrary to laws of 


this State. In view of extreme closeness of the vote, request com- 
mittee to assign observers here for the official canvass of vote to pre- 
clude any possible violation of the Federal election laws. 


Donaxp J. MITCHELL, 
Democratic National Committeeman. 


While the committee did not consider the telegram a request for an 
official investigation, the committee chairman did feel that because 
of the closeness of the race and the possibility of an official contest 
being filed, a committee representative should be assigned to observe 
the canvass of returns in the 15-county district. 

On November 11, 1956, Richard T. Allen, the committee’s chief in- 
vestigator, went to Fort Dodge, Iowa, and met with Mr. Mitchell and 
Mr. Coad. He also met with Representative James I. Dolliver, Re- 
publican incumbent, and Mr. Dolliver’s attorney. 

Prior to the canvass, which was held on November 12 and 13, the 
unverified charges outlined in the telegram to the committee were 
discussed with Mr. Mitchell. No specific evidence was presented to 
the investigator to substantiate his charges, either before the canvass 
or following the canvass. 

The results of the official canvass showed Mr. Coad received 64,635 
votes and Mr. Dolliver received 64,427 votes—a difference of 208 votes 
in Mr. Coad’s favor. 

The committee investigator found no evidence during the pro 
of the canvass to indicate there had been any violation of the Federal 
election laws. 
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On December 26, 1956, the committee received the following letter 
and petition from Mr. Dolliver: 


Hovse or REPRESENTATIVES, 
Washington, D. C., December 21, 1956. 
SprecraL Commirree ON CAMPAIGN EXPENDITURES OF THE UNITED 
Sratres, House or REPRESENTATIVES FoR 1956. 


GENTLEMEN : Herewith enclosed for filing is a petition of intention 
to contest election of the Sixth Congressional District of the State of 
Iowa. 

i The undersigned is the contestant and the contestee is Merwin Coad 
of Boone, Iowa. 

Proof of the service of the notice upon the contestee will be filed 
with you as soon as it is available. 

Kindly prrsoniiny, receipt of this filing to the undersigned and 
also to my attorneys, Burnquist, Helsell & Burnquist, 411 Snell Build- 
ing, Fort Dodge, lowa. 

Thanking you, 

Very truly, 





James I. Dontiver. 


Berore THE Spectra, ComMitree ON CAMPAIGN EXPENDITURES AND 

THE SUBCOMMITTEE ON ELECTIONS oF THE ComMITTEE ON HovusE 
ADMINISTRATION OF THE House or REPRESENTATIVES OF THE Con- 
GRESS OF THE Untrep STares 


Honoras.e James I. Dotiiver, CONTESTANT, v. Merwin Coan, 
CONTESTEE 


Petition of Intention To Contest Election of the Sixth Congressional 
District of the State of Iowa 

























Contestant states : 

A. That on the 6th day of November 1956 there was held in the 
Sixth Congressional District of the State of Iowa, which comprises 
15 counties in said State, an election for the purpose of electing a 
Member to the House of Representatives of the 85th Congress of the 
United States. 

B. That at the said election there were returned and counted for 
the contestant 64,427 votes and for the contestee 64,625 votes. 

C. That an investigation by the Subcommittee on Elections of the 
Committee on House Administration and an investigation by the 
Special Committee on Campaign Expenditures will develop the fol- 
lowing facts and information: 

1. That in the several counties in said congressional district at the 
said election there were cast, returned, and canvassed for contestee, 
Merwin Coad, for Member of the House of Representatives for the 
85th Congress illegal, false, and fraudulent ballots, the said fraud, 
falseness, and illegality being committed as this contestant is informed 
and believes in the following ways: 


(a) There were cast and counted at said election contest numer- 
ous votes by persons who were not entitled to vote according to 
law on account of lack of residence and citizenship, as required 
by law in said election district. 
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(b) That in the several election counties the count by the elec- 
tion officials was illegal, false, and in violation of the election laws. 


2. That many of said ballots were erroneously and fraudulently 
counted and returned and irregularly marked. 

3. That in several counties of the aforementioned congressional dis- 
trict, contestant lost valid votes by the capricious and erroneous deci- 
sions of the local election board, to wit: 


(a) In Kossuth County, Lone Rock Precinct, contestant’s votes 
were reduced because of an error in the tally book, and said lost 
votes were not redeemed upon discovery of the error. 

(b) In several of the precincts of this congressional district, 
contestant lost numerous votes because of the erroneous decisions 
on the part of the election judges that a check mark fully within 
the confines of the voting square did not clearly reflect the intent 
of the voter, and therefore the ballots so marked were discarded or 
marked “spoiled.” 


4, That in many of the counties of the Sixth Congressional District, 
representatives of contestee, Merwin Coad, provided ballots to the 
voters that were already marked and voted for the contestee. 

5. That upon a fair and lawful count of the duly authorized ballots, 
your contestant would be decided to be elected as the Representative in 
the United States House of Representatives from the Sixth Congres- 
sional District of Iowa. 

6. That in many of the counties of the Sixth Congressional Dis- 
trict, contestee, Merwin Coad, promised appointments to public or pri- 
vate positions in exchange for political support, in violation of 18 
United States Code 599. 

7. That contestee, Merwin Coad, by coercion, threats, and pernicious 
pressure elicited contributions for the financing of his campaign, in 
violation of the Federal Corrupt Practices Act. 

8. That contestee, Merwin Coad, promised employment, compensa- 
tion, and benefits provided for or made possible in whole or in part by 
a act of Congress, to persons as consideration for or reward for 
political activity and support for himself and in opposition to the con- 
testant, all in violation of 18 United States Code 600 as enacted by Pub- 
lic Law 772, 80th Congress, 2d session, superseding sections 3 and 8 
of the act of August 2, 1939, chapter 410, 53 statute 1147, 1148, and 
formerly 18 United States Code sections 61 (b) and 61 (g). 

9. That preferences were given to the contestee by radio station 
KVFD at television station KQTV of Fort Dodge, Lowa, in the use 
of their facilities. 

Therefore, contestant hereby files this notice of his intention to 
contest the election for Representative to the United States House of 
Representatives from the Sixth Congressional District of Iowa, with 
the contestee, Merwin Coad, and also with the Subcommittee on Elec- 
tions of the Committee on House Administration of the House of 
Representatives of the Congress of the United States, and requests 
mid subcommittee to instigate an immediate investigation of the 
aforementioned irregularities, errors, and fraudulent conduct in the 
balloting and counting of said election and the fraudulent practices 
above , and further requests said subcommittee to secure the 
recount of absentee ballots in those counties in the Sixth District in 
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which voting machines are ‘and a recount of all ballots in all 
other counties in this district. Further, the contestant, James I. Dol- 
liver, demands that a complete investigation be made by the Special 
Committee To Investigate Campaign Expenditures, for the House of 
Representatives, 1956, pursuant to House Resolution 483, 84th Con- 
gress, which directs this Special Campaign Expenditures Committee 
to investigate and report to the House violations of the Federal Cor- 
rupt Practices Act, as amended, the Hatch Political Activities Act, 
as amended, and any statute or legislative act of the United States 
or of the State of Iowa, the violations of which statutes would affect 
the qualification of a Member of the House of Representatives within 
the meaning of article I, section 5 of the Constitution of the United 
States. (Authority: June 19, 1956, House Resolution 483.) 
James I. Dortxiver, Contestant, 
Congressman for the Sixth District of Iowa, 
United States House of Representatives. 
Burnauist, Hersert, Burnquist & Kersten, 
411 Snell Building, Fort Dodge, Lowa, 
Attorneys for Contestant. 


District or CoLuMBIA, 88: 


I, James I. Dolliver, being first duly sworn on oath, depose and 
state that I am the contestant in the above-entitled matter; that I 
have read the petition of intention to contest election of the Sixth 
Congressional District of the State of Iowa, and the allegations con- 
tained therein are true and correct as I verily believe. 


James I. DoLiiver. 


Subscribed and sworn to before me this 21st day of December 1956. 
Tim J. Poisxy, 
Notary Public in and for the District of Columbia, 
My commission expires January 31, 1961. 


Inasmuch as Mr. Dolliver’s complaint was received only a week 
before the expiration of this committee’s life and the deadline for the 
filing of its report, the committee was obviously able to take no action 
thereon, other than to acknowledge its receipt to Mr. Dolliver and 
his attorneys, as he requested. 

In transmitting this report to the Clerk of the House, the chairman 
is requesting the Clerk to furnish copies to the Committee on House 
Administration and the Department of Justice for such action as 
they, or either of them, may see fit to take. 





PART III 


OBSERVATIONS AND RECOMMENDATIONS ON 
REMEDIAL LEGISLATION 


Among the duties imposed upon the committee by the resolution 
creating it, House Resolution 483, were those of investigation and re- 
porting to the House with respect to— 


5. The violations, if any, of the following statutes of the 
United States: 

(a) The Federal Corrupt Practices Act. 

(6) The act of August 2, 1939, as amended, relating to 

rnicious political activities, commonly referred to as the 

atch Act. 

(c) The provisions of section 304, chapter 120, Public Law 
101, 80th Congress, 1st session, referred to as the Labor-Man- 
agement Relations Act, 1947. 

(d) Any statute or legislative act of the United States, or 
of the State within which a candidate is seeking nomination 
or reelection to the House of Representatives, the violation of 
which Federal or State statute, or statutes, would affect the 
qualification of a Member of the House of Representatives 
within the meaning of article I, section 5, of the Constitution 
of the United States. 

6. Such other matters relating to the election of Members 
of the House of Representatives in 1956, and the campaigns 
of candidates in connection therewith, as the committee deems 
to be of public interest, and which in its opinion will aid the 
House of Representatives in enacting remedial legislation, 
or in deciding any contests that may be instituted involving 
the right to a seat in the House of Representatives. 


In this connection, the committee held public hearings on December 
17, 18, and 19, 1956. The subject matter of the hearings was Federal 
legislation—existing and proposed—governing or affecting the con- 
duct of campaigns for Federal elective office. The focal purpose of 
the hearings was an attempt to ascertain whether there were any 
aspects of existing legislation as to which there might be unanimous 
or strongly preponderant opinion, among persons most qualified to 
judge, that changes are needed. And, if so, whether there might be 

ally unanimous or strongly preponderant opinion as to the nature 
of the changes needed. (‘The hearings did not attempt to explore 

rticular campaigns or particular breaches of campaign laws. 

ther, the focus was on the extent to which present laws invite 
and, in some respects, virtually demand violation or evasion.) 

Because of the limited time available, the committee undertook to 
hear only invited witnesses, selected for their particular qualifications 
to speak on this subject. The witnesses were of two principal classes. 
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The first consisted of active leaders, Ses rg and observers of 
the 1956 political campaigns. The second class consisted of repre- 
sentatives of Federal executive cere and agencies that admin- 
ister or are directly concerned with the laws governing the conduct of 
campaigns for Federal elective office. 

The committee is in unanimous ment that at least one com- 
letely safe generalization can be made about the testimony it heard: 
he laws relating to campaign practices and expenditures, particularly 

the Federal Corrupt Practices Act, are in drastic need of sweeping 
revisions, to be effective in the economy in which today’s political cam- 
paigns must be conducted. None of the witnesses before the com- 
mittee—either among the practical politicians who are affected by 
the laws or the officials of the executive branch who administer them— 
was completely satisfied with existing legislation. : 

Most of the shortcomings of the present laws, and the complaints 
made about them, are well known to Congress and the public.2. The 
difficulty which has prevented the enactment of corrective amendments 
over the years has been the inability of any majority of the Congress— 
and of the witnesses who have in repetitive procession year after year 
appeared before various committees of both Houses—to agree on 
specific measures. 

This committee, in the short period of its existence and with the 
limited funds available to it, did not presume that it would find solu- 
tions to the problems that have been pondered by Congress for so 
many years, or even to arrive at any definite consensus of its own 
members as to specifics of corrective legislation. 

On two points, however, we think that there is majority opinion 
<a all concerned, including this committee and the witnesses it 

eard. 

The first point, on which there is no disagreement perceived by us, 
is that the ceilings on campaign expenditures imposed by present law * 
are too low. (Agreement ends, however, when an attempt is made to 
- a ke we or to determine that ceilings should be removed 
altogether. 

Another point of general accord is that the public is entitled to a 
full disclosure of the expenditures made and contributions received 
by candidates and political committees, and that present reporting 
ie aoa al do not provide “full disclosure.” 

here appears to us to be a preponderance of opinion (and there is 
unanimous opinion of this committee) that “ it disclosure” means 


1See hearings before Special Committee To Investigate Campaign Hxpenditures, House 
of Representatives, 1956, December 17-19, Table of Contents, for complete list of witnesses. 

*For example, in the 84th Congress alone, there were 8 sets of hearings before 2 
subcommittees of the Senate, as well as the hearings before this committee. See, in 
addition to the hearings of this committee cited in footnote 1, supra, hearings before 
the Subcommittee on Privileges and Blections of the Committee on Rules and Administra- 
tion, U. S. Senate, on S. 636, April 12, 13, 19, 20, 26, May 10, 17, and 18, 1955; hearin 
before the same Senate subcommittee, September 10 and 11, and October 8, 9, and 10, 
1956, on 1956 Fig meee and senatorial campaign contributions and ractices; and 
hearings before the Special Senate Committee To Investigate Political Activities, Lobbying, 
and Campaign Contributions, November 27 and December 11 and 12, 1956. 

*The present limitations are: wr? for a candidate for the Senate, in his campaign for 
election (but not for nomination), $10,000 or 3 cents for each vote cast for the same office 

ing $25,000—U. 8. Code, title 2, sec. 248; (b) for a 

tati his 
A, 


not exceeding $5,000—D. 8. title Bey 248; (c) for political committee, during any 


4 See F $8 million “0. 8. Gade, tiie 8, , of political committees), and 
‘sec. 247 (statements required of candidates for the House and Senate). as 
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at least these things: (a) Extension of financial reporting requirements 
to include contributions and expenditures of State and local political 
committees which influence or attempt to influence the outcome of an 
election or elections for Federal office; and (6) official publication by 
the House and Senate, in tabular form, of the total contributions and 
expenditures shown on all financial statements filed by candidates and 
committees. 

The general agreement that exists among the members of the com- 
mittee, and the witnesses they heard on the above broadly stated prin- 
ciples, does not include agreement on these specific questions : 

1. In extending financial reporting requirements to State and local 
committees which influence or attempt to influence the outcome of Fed- 
eral elections, should all such committees be included—no matter how 
small—or should some exemptions be granted? If exemptions are 
granted, what sizes or types of committees should be exempted ? 

2. Should financial reporting requirements be extended to include 
contributions received and expenditures made by candidates and com- 
mittes in connection with campaigns for nomination (primaries, nomi- 
nating conventions and caucuses, and preference primaries) ? 

And, on slightly different but closely related subjects, these addi- 
tional questions were raised, with, in our view, no consensus reached : 

3. Should the provisions of the Federal Communications Act (see 
United States Code, title 47, sec. 315) requiring radio and television 
stations to grant equal time, at the same price, to all candidates for 
a particular office, if time is allowed to one, be amended? Should it be 
repealed altogether (as a spokesman for the industry suggested) ? 

4, Should the Federal Government encourage the broadening of the 
base of political financial support by allowing a tax deduction, or an 
outright tax credit, for small contributions to political parties or 
candidates ? 

Questions on specifics such as these can only be resolved by the intro- 
duction of a bill which includes answers to the specifics, and the con- 
ducting of hearings on that bill. 

Accordingly, we recommend that the House, in the 85th Congress, 
draft and give prompt consideration to a bill which would incorporate 
the legislative revisions set forth above. As pointed out, on the broad 
outlines of each of the points mentioned, there is general agreement 
among a majority of persons most concerned with and best informed 
about the subject. The points of disagreement seem comparatively 
minor and can, we believe, be resolved in the give-and-take of legisla- 
tive hearings. We do not pretend that these limited recommendations 
begin to cover all the problems existing in this field. But it is certain 
that all the other problems will come into clearer focus when Con 
and the public have the benefit of full disclosure and full knowledge of 
all the contributions and expenditures made in campaigns for Federal 
elective office. The present reporting requirements are so fragmentary 
as to be meaningless. 

Currrorp Davis. 
Rosert E. Jonrs. 
Ricuarp Bowie. 


The undersigned members of the committee dissent, to the extent in- 
dicated in their minority views, which follow, from the portions of the 
foregoing report dealing with the First Congressional District of 




















42 ‘CAMPAIGN EXPENDITURES COMMITTEE 

‘Maine and the 17th Congressional District of New York.. We join 
the majority in subscribing the remainder of this report, ‘and par- 
ticularly part I1[—Observations and Recommendations on Remedial 


Legislation. 
Kennets B. Kratina, 
Patrick. J. Hi1rNes. 








MINORITY VIEWS 


I. Marne, First Coneressionat District 


We dissent from the majority report insofar as it recommends - a4 
cial treatment of the Hale-Oliver contest different from that prescri 

by the House rule for the determination of election contests. Such a 
recommendation is beyond the power of the Special Committee To 
Investigate Campaign Expenditures and is, therefore, utterly void 
and of no effect. 

Contested elections fall within the jurisdiction of the House Ad- 
ministration Committee. It seems to us not only a nullity but pre- 
sumptuous for this committee of the 84th Congress to purport to 
dictate to the House Administration Committee of the 85th Congress 
how it shall conduct its operations or when it shall file its report. 

To require that this one contest be singled out for special early treat- 
ment might turn out to be highly unfair and prejudicial to other 
contestants of elections. We know of no precedent for this attempt 
to shortcircuit and bypass normal procedures in such matters. 

It is apparent that all the issues presented by this close election were 
carefully considered by the Governor and council to the extent of their 
jurisdiction, that the actual inspection of the ballots was thoroughly 
and fairly conducted by representatives of both Mr. Hale and Mr. 
Oliver, in the presence of appropriate State officials, and that the 
only questions which could be considered by the House Administration 
Committee are purely legal questions regarding the validity of certain 
ballots. To the extent that these were absentee ballots the legal ques- 
tion appears to have been resolved by the Supreme Judicial Court of 
Maine in the contest for county attorney, Kennebec County. 

Therefore, the only question with respect to the absentee ballots for 
the House Administration Committee, if any contest were initiated, 
would be whether to follow the rulings of the Supreme Judicial Court 
of Maine with regard to the Maine law or to adopt a construction of 
the Maine law at variance with that of the court. 

It seems inconceivable to us that the Congress, in making a final 
determination, would fail to heed and follow the law laid down by the 
highest State court of the State from which the contest springs. 


IT. New Yor, 177 Conoresstonat Disrricr 


The minority agrees with’ the majority report that the false and 
> eg material appearing in the campai Soe ger wr the New 

ork Bulletin, is not chargeable against Mr. Con ert. Copies of this 
document were never mailed, and when Mr. Condert was first. apprised 
of the falsity of certain testimonials contained in the New York Bul- 
letin, he ordered its immediate suppression. This phase of Mr. Akers’ 
complaint is adequately and properly disposed of in the majority 
report. 
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In the prayer of Mr. Akers’ complaint before the committee, his 
only request for relief is that observers be sent to the 17th Congres- 
sional District of New York prior to the election, in order to prevent 
tactics which Mr. Akers at might be “fraudulent and criminal.” 
No additional relief was requ . Without any committee action 
whatever, observers were sent by the chairman to the 17th Congres- 
sional District on the eve of the election, and the press carried news 
items to the effect that Mr. Coudert and his campaign organization 
were under investigation. This committee action could well have 
aided Mr. Akers’ campaign at the expense of Mr. Coudert. The mi- 
nority believes that the policy of sen ing such observers into political 
campaigns should be passed upon directly by the full membership of 
the House of Representatives. A serious question arises as to whether 
it is appropriate for a con ional committee to “police” election 
campaigns throughout the Nation. Suppose 870 possible candidates 
for the House of Representatives requested that the committee send 
observers to their districts in a future general election. The cost of 
such an operation would be fantastic, and serious questions of pro- 
priety might arise. Another issue that properly pil be raised under 
such a procedure concerns the jurisdiction of a committee on campaign 
expenditures to look into matters not directly related to campaign 
contributions and expenditures. Whatever final decision the mem- 
bership of the House may make as to the unique policy of committee 
observers in local campaigns, Mr. Akers has already received the full 
relief he asked for in his complaint. 

The majority criticizes and reproaches Mr. Coudert because he al- 
leged that his opponent was “the darling of the Daily Worker.” After 
a careful review of all the evidence, including articles regarding Mr. 
Coudert from the Daily Worker files for 1954 and 1956, we feel that 
Mr. Coudert was thoroughly justified in saying that his opponent was 
preferred by the Daily Worker. To couch it in the phrase “darling 
of the Daily Worker” is probably yielding to the temptation of exag- 

eration, which is always present in political campaigns. In testifyin 

fore the committee, Mr. Coudert expressed regret at his choice o 
adjectives, and the minority members agree that Mr. Coudert could 
have been more prudent in his use of words. However, to single Mr. 
Coudert out as the only one who has yielded to such temptations flies 
in the face of reality, and represents an injustice to him. If the com- 
mittee is justified in criticizing Mr. Coudert in this instance, then it 
logically should investigate the speeches of all candidates for Congress 
to determine if their choice of language is agreeable to the committee 
members. 

The minority deplores the use of false statements in any campaign, 
and recognizes that all political candidates should be exceptionally 
careful when making allegations or statements which could in any wa 
impugn the loyalty and character of a political opponent when suc 
allegations are not justified by facts. Mevediaton. the majority’s 
criticism of Mr. Coudert is certainly not justified, when all the evi- 
dence points out that Mr. Coudert never at any time called Mr. Akers 
a Communist or inferred that his opponent had Communist connec- 
tions or alleged that he had in any way sought the support or prefer- 
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ence of the Daily Worker. Mr. Coudert, in a letter printed in the New 
York Journal-American, emphatically declared : 


Neither I, nor any campaign material supporting me, has at 
any time stated, suggested, or intimated that Anthony B. 
Akers is a Communist, has Communist connections, or has 


even sought the support of the Daily Worker and its Commu- 
nist followers. 


In the eyes of the majority, what is sauce for the goose is apparently 
not sauce for the gander. The committee received clear-cut evidence 
that Mr. Akers deliberately distorted and misrepresented Mr. Cou- 
dert’s congressional voting record. Mr. Akers’ testimony before the 
committee clearly proves this fact. Mr. Akers also attempted in his 
campaign literature to create the false impression that Mr. Coudert 
might be prejudiced against certain racial and religious groups. There 
is no evidence whatever in the long and distinguished public career of 
Mr. Coudert to give warrant to a charge of racial or religious preju- 
dices or bigotry. The majority report makes no reference to Mr. Akers’ 
questionable campaign conduct in this regard and apparently does not 
believe that Mr. Coudert’s opponent is deserving of any censure. The 
minority disagrees with this attitude and criticizes and reproaches Mr. 
Akers for his deliberate and misleading statements as to Mr. Coudert’s 
voting record and for his attempt to create a false issue of racial and 
religious bigotry in the campaign. 

Kennetu B. Keatrina. 
Parrick J. Hiux1es. 
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APPENDIXES 


APPENDIX I. EXHIBITS TO ACCOMPANY REPORT ON 
MAINE, FIRST CONGRESSIONAL DISTRICT 


Exursrr 1 


(Text, p. 7) 


PortLanp, Marne, September 17, 1956. 
Hon. Crirrrorp Davis, 
Chairman, Special Committee for 
Investigation of Congressional Campaigns, 
New House Office Building Washington, D.C.: 


Request consideration of special committee for assignment of repre- 
sentative to observe and check election practices of First Congressional 
District area of Maine concerning which information is accumulating 
which indicates nonconformity at least with legal requirements of 
election statutes. 

James C. OLIver, 
Democratic Candidate for Congress. 





Exuieir 2 
(Text, p. 7) 


Care Exvmaseru, Marne, September 23, 1956. 
Hon. Currrorp Davis, 
Chairman, Special House Committee on Campaign 
Expenditures, Attention Gillis Long, Counsel, 
1109 New House Office Building Washington, D. C.: 
Repeat my request for official committee observer for congressional 
recount First Maine District. Official canvass of Governor and council 
scheduled for Wednesday, September 26. Suggest observers present 
on that occasion and thereafter. 
James C. OLIVER, 
Democratic Candidate for Congress. 
“Trundy Point,” Cape Elizabeth, Maine. 
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Exuisir 3 
(Text, p. 8) 


DEPARTMENT OF STATE, 
Srate or Marne, 
Augusta, October 16, 1956. 
Mr. Ricnarp Aren, 
Special Investigator, Elections Committee, 
House of Representatives, Washington, D.C. 


Dear Mr. Auten : In accordance with your request, I give you below 
a full account of the facts surrounding the episode of the “opened 
vault” containing the ballots cast at the election of September 10 in 
the First Maine Congressional District. 

As soon as the unofficial results of the election were announced, it 
became apparent to me that an inspection and recount would be 
requested. I, therefore, called in the ballots from all precincts in 
the First Congressional District. Because of a shortage of space, no 
room was available where these ballots could be stored with any de- 
gree of safety. It came to my attention that the security vault in the 
new State Office Building, adjacent to the statehouse, could be used 
for this purpose. We were also given the use of a room in the new 
— building on the same floor as the vault in which to inspect the 

allots. 

At the time the ballots were placed in the vault, shortly after the 
election of September 10, the office building had been accepted by the 
State as substantially complete, but no State departments were occupy- 
ing it, as painting and the erection of partitions was still going on. 
I made my arrangements for the use of the vault with Mr. Irving 
Russell, the superintendent of buildings; Mr. John Sawyer, the rep- 
resentative of the contractor; and Mr. Edmund MacGibbon who is the 
clerk of the works and, therefore, represents the State. Both he and 
Mr. Sawyer had the combination to the vault, and I felt that it was 
unnecessary for anyone in my department to have it, as these gentle- 
men were always available to open or close the vault. 

On Tuesday, October 2, Mr. Sawyer opened the vault for me. This 
oceurred around 4 in the afternoon. en we left the vault, he 
closed it and apparently locked it. Mr. MacGibbon, in making a final 
checkup of the building at 6 p. m., on Tuesday, October 2, tried the 
vault door and found it to be locked. Around 7:45 the following 
morning, namely, Wednesday, October 3, the following workmen were 
gathered outside the vault door before commencing work installing 
portions: David C. Colfer, 27A Gannet Street, Augusta, Maine. 

rank Sturtevant, Box 949, Waterville, Maine. Leon C. Adams, RFD 
1, Clinton, Maine. Wallace Sturtevant, Waterville, Maine. George 
J. Dooling, Winthrop, Maine. Elden Brown, Box 266, Togus, Maine, 
Timothy H. Emery, 18 Spencer Avenue, Somerville, Mass. James P. 
Calber, 6 Western Avenue, Hallowell, Maine. Norman J. Ouellette, 
60 Arsenal Street, Augusta, Maine. 

According to statements given me during interrogation later, I find 
that they were idly discussing the vulnerability of the vault, some 


su. ing that it could be blown open with dynamite without too 
much difficulty, etc. 
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It has not been determined which one of them touched one of the 
dials on the vault door. Someone undoubtedly did. Mr. Brown, 
without knowing why, pulled on the release lever and found that the 
door was unlocked. He then spun the wheel permitting the door to 
be opened, which was done, and all hands looked into the vault and 
saw that it contained boxes of ballots. No one entered the vault. 
They shut the door but did not attempt to lock it. Neither did they 
’ he the incident to the foreman or to Mr, Sawyer or Mr. Mac- 
ibbon. 

About 30 minutes afterward one of the workmen, who has not been 
identified, told one of our employees that the vault was opened, and 
an immediate investigation was instituted, and it was determined that 
such was the case. Approximately 30 minutes had elapsed from the 
time the vault was opened by the workmen until the matter was 
checked by Mr. Stanley Goodwin, of my department, and Mr. Sawyer 
and Mr. MacGibbon. 

Mr. Goodwin made a hasty examination of the ballot boxes and 
concluded that everything was in order and undisturbed. 

These boxes are of 34-inch wood construction, securely nailed, and 
with State seals pasted over the edges in such a way that it would be 
impossible to remove the cover without breaking the seal. In addi- 
tion to this, the ballots themselves are wrapped up and sealed before 
being placed in the wooden container. 

As I was in Portland on Wednesday, the matter was not reported 
tome. Late Wednesday afternoon an anonymous telephone call was 
received by my office notifying us that it was common knowledge 
among the workmen that the vault was or had been opened. An 
anonymous telephone call was received by the Daily Kennebec Jour- 
nal on Wednesday evening, and also that same evening Mr. George 
Hunt, a candidate for county attorney in Kennebec County, who had 
requested a recount, was also called anonymously. 

I was notified the next day, and returned to Augusta as soon as 
possible, interviewed various workmen, and got one of them to admit 
that he had called Mr. Hunt. 

It appeared at that time that some unauthorized person must have 
had the combination to the vault. I, therefore, consulted with Gov- 
ernor Muskie, his executive council, the secretary of state, and the 
chief of the State police, and it was decided that until the vault combi- 
nation could be changed a 24-hour police guard would be placed over 
the ballots. This was done on Thursday evening, October 4. Friday 
evening I was able to get a representative of the manufacturer of the 
vault to come to Augusta. The combination was changed, and I am 
now the only person in possession of this combination. Mr. Hagen 
told me that, although the vault may be opened, provided the combina- 
tion is known, by using either one of the two dials, in order to lock the 
vault securely it is necessary to diffuse the tumblers by turning both 
dials. If oat one dial is turned after the vault is closed, it is focked., 
and the bar-cannot be moved and the wheel cannot be turned, but by 
moving the other dial about one-quarter of a turn it releases the lock, 
roy the door may be opened by pulling on the bar and turning the 
wheel. 

It appears very likely that Mr. Sawyer forgot to diffuse the tumblers 
connected with the lower dial when he closed the door Tuesday after- 
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noon. One of the workmen idly playing with the dial Wednesday 
morning might easily have placed it in a position where Mr. Brown 
found it opened when he innocently pulled the bar. 

I am convinced that this whole occurrence arose as a result of 
accident and a combination of circumstances. I am satisfied beyond 
any reasonable doubt that no unauthorized person opened the vault 
because he knew the combination. I am satisfied beyond a reasonable 
doubt that none of the workmen who observed the ballot boxes in the 
vault had any intent or desire to tamper with the ballots in any way, 
is, or manner. I am satisfied beyond a reasonable doubt that the 
vault door was opened without intent or design to gain access, but 
merely through accident and the curiosity of workmen. 

The State police guard was removed on Friday evening as soon 
as the combination was changed, and there have been no further 
incidents. 

We regret that this incident occurred. We feel that we have taken 
every precaution to prevent its recurrence. 

Very truly yours, 
Paut A. MacDonatp, 
Deputy Secretary of State. 


(ae te 


Exuzerr 4 
(Text, p. 10) 


DEPARTMENT OF STATE, 
Strate or Marne, 
Augusta, October 9, 1956. 


IMPORTANT NOTICE TO ALL CLERKS 


As a result of the inspection of the ballots cast for Congress in the 
First Congressional District at the last election, it has become apparent 
that the lave are not complying with the law with reference to ab- 
sentee voting. I refer particularly to the requirements contained in 
section 7 and section 11 of chapter 6 of the Revised Statutes, with 
reference to the preservation and retention of the absent-voting appli- 
cations and the envelopes. Both ay wea and envelopes should be 
sas ig: with the ballots cast at the regular election until the time 

xed by law for the destruction of such ballots. They should have 
been returned in the containers with the regular ballots. 

An inspection of the votes cast in seven towns in Cumberland County 
reveals that no town has complied with this requirement. 

All absentee ballots cast in the First District are being challenged. 
It is assumed that you are retaining the applications and envelopes 
in your possession. You must send them at once by insured mail to 
the Secretary of State, Augusta, Maine. 


Paut A. MacDonaxp, 
Deputy Secretary of State. 
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Exuretr 5 
(Text, p. 11) 
QUESTIONNAIRE RE ABSENT-VOTING MATERIAL 


The inspection of the votes cast in the First Congressional District 
has resulted in a acme: as to the validity of almost all absentee 
votes cast at the election of September 10 on the ground that the apphi- 
cations and envelopes which contained the ballots have apparently 
not. been preserved in many instances as required by law. AJ clerks 
are urgently requested to fill out the enclosed questionnaire, sign it, 
and return it as soon as possible in the envelope provided. This infor- 
mation is necessary in order to report correctly to the Election Com- 
mittee of the House of Representatives in Washington. 


Paut A. MacDonaxp, 
Deputy Secretary of State. 
1. Have you sent to the secretary of state all absent-voting, physi- 
cal-incapacity, and military-service-voting envelopes? Yes 


2. Have you sent all applications for absent- or physical-incapacity- 
voting ballots? Yes_-_--- No (If answer to both questions 
is “Yes,” you need not answer the son} 

3. Have you sent, either with the ballots used at the election or sub- 
sequently, some applications? Yes N Some enve- 
lopes? Yes_-_..- No 

Please explain below reasons all applications and envelopes were 
not preserved and returned to secretary of state 





4. Have you sent all ballots, envelopes, and applications in your 


possession or custody, exclusive of ballots received after closing the 
polls? Yes 


(Signature) 





Clerk of 


Exuisit 6 
(Text, p. 11) 


ConGrEss OF THE Unirep SraTes 
House or REPRESENTATIVES 
Washington, D. C. 


76 Peart Srreert, 
PorTLAND 


, Marne, 
November 8, 1956. 
Hon. Haroxp I. Goss, 


Seeretary of State, 
Augusta, Maine. 
Dear Mr. Goss: Demand is hereby made that a certificate of elec- 
tion shall be issued me at this time as Representative to Congress 
from the First Congressional District of the State of Maine in 
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accordance with the provisions of chapter 5, section 50, and chapter 21, 
section 4, of the Revised Statutes of Maine (1954) and all acts 
amendatory thereof and additional thereto. 


Very truly yours, 
Rosert Harz, Member of Congress. 





Exmisrr 7 
(Text, p. 11) 


Dusorp & Dusorp 
ATTORNEYS AND CouNSELORS aT LAw 


WATERVILLE, 


Marne, 
November 19, 1956. 
Hon. Epmunp S. Mus 


KIE, 
Governor, and the Executive Council, 
Augusta, Maine. 

Dear Governor Muskie: I am advised by the secretary of state 
that a certificate of election is being prepared for presentation to 
Nic and the council on November 20, certifying to the election of 

obert Hale as Representative to Congress from the First Maine 
District, and that this is being done pursuant to Mr. Hale’s request. 
As counsel for James C. Oliver, I wish to object to the issuance of 
this certificate for the reasons herein set forth. 

I assume that the request for a certificate is based on the original 
tabulation of votes. However, an inspection and recount, taking 
nearly 3 weeks, has been conducted. Section 50 of chapter 5 of the 
Revised Statutes clearly states that upon application for inspection 
the Governor and council shall examine the ballots cast and correct 
the returns if found erroneous. Section 50 further states that the 
provisions relating to inspection and correction apply to the election 
of congressional Representatives. The issuance of a certificate is pro- 
vided for after inspection and correction. To issue a certificate at 
this time would be to disregard our statutes and would nullify the 
entire recount procedure with all of the time and expense it involved. 
Furthermore, section 51 of chapter 5 would seem to cast doubt upon 
the propriety of issuing any certificate at any time in contested cases 
inedbvine congressional and legislative seats use of the rules pre- 
scribed in the constitutions, State and Federal. 

As a result of the recount referred to, somewhat over 4,000 ballots 
are in dispute. Most generally mentioned are the absentees. These 
have been challenged in many instances, not only because of the failure 
to enclose applications and envelopes with the ballots, but because 
hundreds of them were voted despite substantial failures to comply 
with our laws in connection with such basic matters as signing en- 
velopes and epplicstionts taking the required oath, and obtaining 
certification of voting registration. In 15 towns, envelopes and ap- 


plications have been burned or otherwise destroyed. Moreover, in 
addition to the absentees, approximately 475 ballots are in dispute 


— la 
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because of alleged illegal and improper markings. Any one of these 
‘issues can be decisive in this contest. 


It is obvious that someone must decide these matters before the 
Governor and council can publish a final and corrected return. In 
what few similar cases that have arisen in the past, the Governor 
and council have solicited the advisory opinion of the supreme judicial 
court, which in turn has held that the issues must be resolved by the 
legislative body involved, in accordance with the State or Federal 
constitution. I respectfully suggest that this precedent should be 
followed now. 

For the foregoing reasons, we object to the issuance of any certifi- 
cate of election, particularly at this time. However, to protect Mr. 
Oliver’s interests, I have requested the secretary of state’s office to 
prepare a certificate of election for issuance to him, in the event that 
you do not agree with the contentions expressed herein against such 
issuance. On the basis of the undisputed and agreed totals at this 
moment, Mr. Oliver leads by over 1,200 votes. 


Yours respectfully, 
Ricuarp J. Dusorp. 


Exugrerr 8 
(Text, p. 11) 


Dusorp & Dusporp 
ATTORNEYS AND CouNSELORS AT LAw 


Warervitie, Marne, 
November 19, 1956. 
Hon. Paut A. MacDonatp, 
Deputy Secretary of State, 
State House, Augusta, Maine. 


Dear Sm: On behalf of James C. Oliver, I hereby request that 
a certificate of election be issued to him on the basis of the 
totals resulting from the inspection and recount of the First Con- 
gressional District. 
Yours very truly, 
Ricwarp J. Dusorp. 


Exutsirt 9 
(Text, p. 12) 


QUESTIONS PROPOUNDED BY THE GOVERNOR AND THE Executive Counci. 
on Novemser 27, 1956, ANSwerep December 3, 1956 


LETTER PROPOUNDING QUESTIONS 


Srate or Marne, 
Orrice or THE GOVERNOR, 
Augusta, November 27, 1956. 
To the honorable Justices of the Supreme Jupicta, Courr: 
In accordance with the provisions of cha 5, of the Revised 
Statutes of 1954, a general election was held ughout the State on 
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Monday, September 10, 1956. Subsequent to the election, on Septem- 
ber 26, 1956, in accordance with the provisions of section 50 of said 
chapter, the Governor and council opened and compared the. votes 
returned, had the same tabulated, and found by those returns that 
Robert Hale, of Portland, appeared to be elected as Representative to 
the Congress of the United States from the First District by a 
plurality of 29 votes over James C. Oliver, of Cape Elizabeth. 

Within 20 days after the ballots were tabulated, Mr. Oliver ap- 
peared and filed a written application with the secretary of state 
requesting an inspection and recount of the ballots cast for Representa- 
tive to Congress in the First Congressional District, alleging that the 
returns of the votes cast did not correctly state the votes as actually 
cast. 

In accordance with the request of Mr. Oliver, an inspection of all of 
the votes cast in the First Congressional District was conducted in the 
presence of the deputy secretary of state in charge of elections by 
counsel representing Mr. Hale and Mr. Oliver. 

This inspection was conducted over a period of 14 days during 
which time all ballots cast in the First Congressional District were 
examined and tabulated. During the course of the inspection the 
validity of 3,637 absent voting ballots and 451 regular ballots was 
questioned by one candidate or the other. A determination of the 
validity of these ballots would affect the outcome of the election. 

The inspection disclosed that a certain number of absent voting 
ballots were cast in various voting precincts, but that the envelopes 
and applications pertaining to such absent voting ballots were not 
returned to the secretary of state in the containers which contained the 
ballots from such voting precincts. 

The inspection also disclosed various other facts pertaining to 
absent voting ballots, the effect of which is disputed between the 
candidates. 

The inspection also disclosed certain ballots, the effect of which is 
disputed by the 2 candidates by reason of the manner in which the 
same were marked. 

There has been no claim by either party that any of the voting 
officials acted frauduently. Laxity, custom, and usage in the handling 
of absent voting ballots have produced a part of the problem which 
now confronts the Governor and the executive council. 

On November 8, 1956, Mr. Robert Hale made a written demand of 
the secretary of state that a certificate of election be issued to him at 
that time as Representative to the Congress of the United States from 
the First Congressional District of the State of Maine in accordance 
with the provisions of chapter 5, section 50, and chapter 21, section 
4 of the Revised Statutes of Maine (1954) and all acts amendatory 
thereof and additional thereto. 

On November 19, 1956, Mr. Oliver, through his counsel, by a letter 
addressed to the Governor and the executive council formally objected 
to the issuance of a certificate to Mr. Hale. It was alleged on Mr. 
Oliver’s behalf that certain absent voting ballots and certain ballots 
allegedly marked in an improper manner should not be counted. 

On the same date, Mr. Oliver made writtea demand on the secretary 
of state, for the issuance to him of a certificate of election as ry i 
sentative to the Con of the United States from the First Con- 
gressional District of the State of Maine. 
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On November 20, 1956, at a meeting of the Governor and the execu- 
tive council, the Governor declined to issue at that time any certificate 
of election, stating as the reason that the Governor and the executive 
council were uncertain whether or not they had the authority to de- 
termine the legal effect of the absent voting ballots. The Governor 
and the executive council are also in doubt as to the legality of certain 
other ballots cast in the First onal District and, hence, 
whether or not such ballots should be counted. : 

With respect, therefore, to these ballots, and the right of the Gover- 
nor and the executive council to accept or Pk disputed ballots, im- 

rtant questions of law having arisen, and believing the occasion to 
im a solemn one within the ing of the constitution, the Governor 
and the executive council respectfully request the honorable justices 
of the supreme judicial court to advise them thereon. 


QUESTIONS 


(1) Do the Governor and the executive council have the power and 
the authority to decide whether any ballots cast in an election for Rep- 
ewe Tgp to the Congress of the United States shall be counted or 
rejec 

(2) If the answer to the first question is in the negative, thus leavi 
open the question of validity of certain ballots, must the Governor cna 
council issue a certificate of election to the apparent winner in the tabu- 
lation of September 26, 1956, or must the certificate of election be with- 
re =_ the validity of such ballots is determined by the appropriate 
tribuna 


Respectfully submitted. 
Epmunp 8. Muskie, 
Governor of Maine. 
Swoney R. Batroueper, 
Chairman. 
Lzon M. Sanzorn, 
W. Haynes, 
Artnour E. Exa, 
Davi A. NicHoxs, 
Roswe.t P. Bares, D. O. 
Carrot. B. Peacock, 
Members of the Executive Council. 


Exurerr 10 


(Text, p. 12) 


OPrNIon OF THE JUSTICES OF THE SUPREME JupictAL Court [or Marne] 


Grven Unver THE Provisions or Secrion 3 or ARTICLE VI oF THE 
CONSTITUTION 


To the honorable Epmunp S. Musrim, Governor of Maine, and the 
Execotive Covunci.: 

We, the undersigned, justices of the supreme judicial court, have the 

honor to submit the following, answers to the questions propounded 








CAMPAIGN EXPENDITURES COMMITTEE 55 


on November 27, 1956, relative to the election of a Representative to 
Congress from the first district : 3 : 

Question 1—Do the Governor and the executive council have the 
power and the authority to decide whether any ballots cast in an elec- 
tion for Representative to the Congress of the United States shall be 
counted or rejected ¢ 3 : 

Answer.—We answer in the negative. Under Revised Statutes, 
cha 5, section 51 (1954), the law requires that a certificate be given 
b The ( Governor after a Representative to Congress has been dec 
elected. The pertinent part reads: 

“In case of United States senators, representatives to congress, mem- 
bers of the legislature and county and state officers, except where a 
different rule is prescribed in the constitution, the person or persons, 
not exceeding the number to be voted for at any one time for any such 
office, having the highest number of votes given at such election shall 
be declared elected, and the governor issue a certificate * * *” 

In 1932, in the case involving the election of a Representative to 
Congress from the third district, five of the justices of the supreme 
judicial court (the sixth not participating) in an unanimous opinion 
to the executive council, said in 131 e 506, 510: 

“The right, power, authority, and duty of the Governor and council 
in canvassing the returns of an election, so far as Representatives to 
Congress are concerned, are defined and limited by the provisions of 
sections 48, 44, and b6, chapter 8, Revised Statutes 1930, supplemented 
in the cases of plantations by the provisions of sections 79, 80, and 81 
of the same chapter. These statutes convey no right, power, authority, 
or duty upon the Governor and council to investigate and pass upon 
questions of my comm illegal practices or fraud in the conduct of 
a congressional election. By express provision of the Federal Consti- 
tution, the determination of such questions is exclusively within the 
jurisdiction of the House of Representatives of the Congress of the 

nited States.” 

Weare not here concerned with the law relative to plantations. The 
other statutes referred to in the opinion are in substance in force at 
present (Rev. Stat. ch. 5, secs. 50 and 51). 

In 1943 under somewhat similar circumstances, the six justices of 
the supreme judicial court gave an unanimous opinion to the governor 
and council in the course of a controversy over the election of a repre- 
sentative to the legislature. At 143 Maine 417, 422, the justices said: 

“Under the constitution the house of representatives of the legis- 
lature is the sole judge of the elections vot qualifications of its own 
members. Revised Statutes, 1944, chapter 5, section 50, recognizes the 
controlling force of these constitutional provisions by limiting its ap- 
mrs. in determining the election of a representative to the legis- 

ature, to the examination and correction of returns. Neither the 
constitution nor any statute confers right, power, or authority on the 
governor and council to decide whether any ballots cast in an election 
of a representative to the legislature shall be counted or rejected. 
We, therefore, deem further answer unn i 

In our view the opinion of the —— in 1943 in the case of a repre- 
sentative to the legislature applies with equal force in the present 
case of a Representative to Under the United States Con- 
stitution, article I, section 5, “ house shall be the judge of the 
elections, returns, and qualifications of its own members. * * *” 
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The governor and council in the case of an election for Representa- 
tive to se by statute are given no power to do more than examine 
and correct the returns. To decide whether ballots cast in the election 
should be counted or rejected would be action on their part unauthor- 
ized by law. 

Question 2.—If the answer to the first question is in the negative, 
thus leaving open the question of validity of certain ballots, must the 
governor and council issue a certificate of election to the apparent 
winner in the tabulation of September 26, 1956, or must the certificate 
of election be withheld until the validity of such ballots is deter- 
mined by the appropriate tribunal? 

Answer.—The answer to the first — being in the negative, the 
validity of certain ballots is thus left open verre i as any act on the 
part of the governor and council is concerned. 

From your communication it appears that on the examination and 
correction of the returns, Mr. Hale has the highest number of votes 
given in the election and is “the apparent winner in the tabulation of 
September 26, 1956.” The provision of statute in section 51 that such 
a person “shall be declared elected, and the governor shall issue a cer- 
tificate thereof * * * “thus becomes at once applicable.” 

Respectfully submitted. 

Rosert B, Wiri1amson. 

Donatp W. Werner. 

Apert BeLiveav. 

Watrter M. Tartey, Jr. 

Francis W. Suuiivan. 
Dated at Augusta, Maine, this 3d day of December 1956, 


Memorandum 


Mr. Justice Dubord did not participate for the reason that his son is 
counsel for Mr. Oliver. 


Rosert B. WiniaMson. 





Exuisir 11 
(Text, p. 138) 


OPINION OF THE JUSTICES OF THE SupreME Jupicrat Court Given 
Unper THe Provistons or Section 3 or Articte VI or THE 
CoNnSsTITUTION 


Questions Propounded by the Governor and the Executive Council on 
November 27, 1956, Answered December 11, 1956 


LETTER PROPOUNDING QUESTIONS 


Srate or Marne, 
Orrice or THE GOVERNOR, 
Augusta, November 27, 1956, 
To the honorable Justices or tHe Supreme Juprcra, Court: 
In connection with the examination by the Governor and council of 
the ballots cast for county attorney of Reringboe ‘County in the general 








CAMPAIGN EXPENDITURES COMMITTEE 57 


election held September 10, 1956, ions have arisen as to the 
validity of certain absent voting and physical-incapacity voting bal- 
lots. These ballots have been challenged on the ground that the 
envelopes and applications pertaining thereto were not returned to 
the secretary of state in the containers which contained the ballots 
from the voting precincts in. which the same were cast; in some in- 
stances these applications and envelopes were destroyed or missing; 
in those instances where the applications and envelopes have been 
returned to the secretary of state following arrival of the official 
ballots, they have not been in sealed packages and have not been in 
sealed boxes. 

No fraud is charged in the conduct of the election and none of the 
disputed ballots was challenged at the ballot box. 

With respect, therefore, to these ballots, and the right of the Gov- 
ernor and the executive council to accept or reject disputed ballots, 
important. questions of law having arisen, and believing the occasion 
to be a solemn one within the meaning of the Constitution, the Gov- 
ernor and executive council respectfully request the honorable justices 
of the supreme judicial court to advise them thereon. 


QUESTIONS 


(1) Should absentee ballots be counted in voting precincts in which 
the absentee applications and envelopes were not in the box delivered 
to the secretary of state containing the ballots cast in such precinct? 

(2) Should absentee ballots be counted in voting precincts in which 
the absentee applications were not in the box delivered to the secretary 
of state containing the ballots cast in such precincts ? 

(3) Should absentee ballots be counted in voting precincts in 
which the absentee envelopes were not in the box delivered to the 
secretary of state containing the ballots cast in such precincts? 

(4) Should absentee ballots be counted in voting precincts in 
which the absentee applications and envelopes were not in the box 
delivered to the secretary of state containing the ballots cast in such 
precincts, but were subsequently transmitted to the secretary of state, 
not in sealed packages and not in a sealed box, and were available for 
inspection at the time of the tabulation ? 

(5) Should absentee ballots be counted in voting precincts in 
which the absentee applications were not in the box delivered to the 
secretary of state containing the ballots cast in such precincts, but. were 
subsequently transmitted to the secretary of state, not in sealed pack- 
ages and not in a sealed box, and were available for inspection at 
the time of the tabulation? 

(6) Should absentee ballots be counted in voting precincts in 
which the absentee envelopes were not in the box delivered to the secre- 
tary of state containing ballots cast in such precincts, but were subse- 
quently transmitted to the secretary of state, not in sealed packages 
and not in a sealed box, and were available for inspection at the time 
of the tabulation ¢ 

(7) Would the answers to questions (1), (2), and (8) be the same 
where the applications and envelopes were not enclosed with the 
ballots and were destroyed or missing? 

(8) Should absentee ballots be counted in voting precincts in 
which the certificate required to be executed upon the application by 
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officials charged by law with the registration and enrollment of voters, 
pursuant to Revised Statutes, chapter 6, section 7, is executed by only 
one such official ? 
tfully submitted. 
Edmund 8S. Muskie, Governor of Maine; Sidney R. Batch- 
elder; Leon M. Sanborn; W. ay: beh ur E. Ela; 
David A. Nichols; Roswell P. Bates, D. O.; Carroll 
B. Peacock, Members of the Executive Council. 


To the Honorable Epmunp S. Musxre, Governor or Marne, AND THE 
Executive Councin: 

We, the undersigned, justices of the supreme judicial court, have the 
honor to submit the following answers to the neem propounded 
on November 27, 1956, relative to the election of a county attorney in 
the county of Kennebec: 

Question 1. Should absentee ballots be counted in voting precincts 
in which the absentee applications and envelopes were not in the box 
delivered to the secretary of state containing the ballots cast in such 
precinct ? 

Answer. We answer in the affirmative. 

Question 2. Should absentee ballots be counted in voting precincts 
in which the absentee applications were not in the box delivered to 
the secretary of state containing the ballots cast in such precincts? 

Answer. We answer in the tive. 

Question 3. Should absentee ballots be counted in voting precincts 
in which the absentee envelopes were not in the box delivered to the 
secretary of state containing the ballots cast in such precincts? 

Answer. We answer in the affirmative. 

Question 4. Should absentee ballots be counted in voting precincts 
in which the absentee applications and envelopes were not in the box 
delivered to the secretary of state containing the ballots cast in such 
precincts, but were wrongst are transmi to the secretary of state- 
not in sealed packages and not in a sealed box, and were available for 
inspection at the time of the tabulation ? 

wer. We answer in the affirmative. 

Question 5. Should absentee ballots be counted in voting precincts 
in which the absentee applications were not in the box delivered to 
the secretary of state containing the ballots cast in such precincts, but 
were subsequently transmitted to the secretary of state, not in sealed 


packages and not in a sealed box, and were available for inspection at 
the time of the tabulation? 


Answer. We answer in the affirmative. 
_ Question 6. Should absentee ballots be counted in voting precincts 
in which the absentee envelopes were not in the box delivered to the 
secretary of state containing ballots cast in such precincts, but were 
subsequently transmitted to the secretary of state, not in sealed pack- 


ages and not in a sealed box, and were available for inspection at the 
time of the tabulation ? 


Answer. We answer in the affirmative. 

Question 7. Would the answers to questions (1), (2), and (3) be the 
same where the applications and envelopes were not encl with the 
ballots and were destroyed or missing? 

Answer. We answer in the affirmative. 
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Question. 8, Should absentee ballots be counted in voting precincts 
in which the certificate required to be executed upon the application 
by officials charged by law with the registration and enrollment of 
voters, pursuant to Revised Statutes, chapter 6, section 7, is executed 
by only one such official ¢ 

Answer. We answer in the affirmative. 

In your communication we note that “no fraud is charged in the 
conduct of the election and none of the disputed ballots was chal- 
le at the ballot box.” The issue is raised, therefore, whether the 
failure of the election officials to carry out their duties strictly in 
accordance with the absent-voting, physical-incapacity-voting statute 
shall invalidate ballots in the stated categories (R. S., ch. 6 (1954) ). 

We conclude that the eh: ag of the statute touching the pro- 
cedure to be employed at the polls, and the disposition of applications 
and envelopes following an election, are directory and not mandatory 
in nature. In other words, violation of the statute by election officials 
in the situations here under consideration, at least in the absence of 
fraud, is not a sufficient ground for invalidating ballots. 

We distinguish between acts of the voter and acts of the election offi- 
cials, The voter must comply with the statute insofar as his acts are 
concerned. Failure, for example, of the voter to take the prescribed 
oath, invalidates his vote. Miller v. Hutchinson (150 Maine 279). 

In the cases presented there has been no failure whatsoever of the 
voter to do his part. The errors complained of in each instance came 
from action or failure to act by election officials after the casting of 
the ballots (questions 1 to 7, inclusive), or before the casting of the 
ballots (question 8). There is, however, no difference in principle 
between the two situations. In both cases, the errors occurred after 
the voter had placed his ballot beyond his possession and control and 
in the possession and control of public officials charged with solemn 
duties and obligations in the conduct of elections. 

There is not the slightest s tion in your communication, or in 
the questions, that the png seins a are other than in proper 
form. Plainly, apart from the errors complained of, they would be 
counted for one candidate or the other. The intention of the voter 
was clearly expressed. Further, and this is a fact of importance, the 
ballots in dispute were not challenged at the polls. By a timely chal- 
lenge the particular ballot with supporting papers would have been 
suitably marked and made poe 5 for examination and decision 

Revised Statutes, ch. 6, sec. 12). Such was the case in Miller v. 
utchinson, supra. 

The governing rules have been well stated by Chief Justice Rugg, of 
the Supreme Judicial Court of Massachusetts, in Swift v. Registrars 
of Voters of Quincy (281 Mass, 271, 183 N. E. 730, at p. 735) : 

“This failure on the part of election officers to perform the precise 
duty imposed on them with respect to the or does not invali- 
date the votes or afford any ground for nullifying the count.” 
and again in Swift v. Registrars of Voters of Milton (281 Mass. 264, 
183 N. E. 727, 728, 729) : 

“The main of the election statutes is to provide a convenient 
method for the voter qualified, according to law, to express in secret 
his preference for persons to be elected to the several offices to be filled, 
and on the questions to be answered at an election, and to have that 
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expression of preference counted fairly ‘and honestly, all in con- 
formity to reasonable regulations. The statutes of this Common- 
wealth contain in great detail irements as to the preparation and 
distribution: of ballots, the marking and deposit of them in ballot 
boxes, the counting of those ballots and the reper lea eer returns 
of the results of the voting. * * * As stated by Andrews, ©. J., in 
People v. Wood (148 N. Y. 142, 147, 42 N. EF. 536, 587) : “The object of 
elections is to ascertain the popular will, and not to thwart it. The 
object of election laws is to secure the rights of duly qualified voters, 
and not to defeat them.’ This must be borne in mind in the construe- 
tion of such statutes, and the presumption is that they are enacted to 
prevent fraud and to secure freedom of choice, and not, by technical 
obstructions, to make the right of voting insecure. Blackmer v. Hil- 
dreth (181 Mass. 29, 31, 63 N. E. 14, 15). 
x ca * * * * * 
“The design of the recount is to verify, not to destroy, the result 
of an election as previously declared by the election officers. Where 
without culpability verification has become impossible as to any part 
of an election that part of the election does not become a nullity.” 
Respectfully submitted. 
Rosert B. WintiamMson. 
Donatp W, Wesper. 
Watrer M. Taprey, Jr. 
Francis W. Suiiivan. 


Dated at Augusta, Maine, this 11th day of December 1956. 


To His: Excellency, Gov. Epwunp S. Muskie, anp tHe Honoraste 
Executive Councin: 


The undersigned justices of the supreme judicial court have the 
honor to submit the following answers to the questions propounded 
to the several members of this court, bearing date of November 27, 
1956, in connection with the examination of the ballots cast for county 
attorney of Kennebec County in the general election held September 
10, 1956, questions having arisen as to the validity of certain absent- 
voting and physical-incapacity-voting ballots. 

Being unable to subscribe to the answers submitted by our asso- 
ciates, and because of the gravity and importance we attribute to the 
issues presented by your questions, we consider it advisable to submit 
our views upon the questions in a separate reply, together with the 
reasons, at some length, for our conclusions. 

The questions propounded to us are as follows: 

(1) Should absentee ballots be counted in voting precinets in which 
the absentee applications and envelopes were not in the box delivered 
to the secretary of state containing the ballots cast in such precinct ? 

(2) Should absentee ballots be counted in voting precincts in which 
the absentee applications were not in the box delivered to the secre- 

of state containing the ballots cast in such precincts? 

3) Should absentee ballots be counted in voting precincts in which 
the absentee envelopes were not in the box delivered 'to the secretary 
of state containing the ballots cast in such precincts? — 

(4) Should absentee ballots be counted in voting precincts in which 
the absentee applications and envelopes were not in the box delivered 
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to the secretary of state containing the ballots cast in such precincts, 
but were subsequently traiamvivted to the secretary of state, not in 
sealed packages and not in a sealed box, and were available for inspec- 
tion at the time of the tabulation? 

(5) Should absentee ballots be counted in voting precincts in which 
the absentee applications were not in the box delivered to the secretary 
of state containing the ballots cast in such precincts, but were subse- 
quently transmitted to the secretary of state, not in sealed packages 
and not in a sealed box, and were available for inspection at the time 
of the tabulation? 

(6) Should absentee ballots be counted in voting precincts in which 
the absentee envelopes were not in the box delivered to the secretary 
of state containing ballots cast in such precincts, but were subsequently 
transmitted to the secretary of state, not in sealed packages and not in 
a sealed box, and were available for inspection at the time of the 
tabulation ? 

(7) Would the answers to questions (1), (2), and (3) be the same 
where the applications and envelopes were not enclosed with the bal- 
lots and were destroyed or missing? 

(8) Should absentee ballots be counted in voting precincts in which 
the certificate required to be executed upon the application by officials 
charged by law with the registration and enrollment of voters, pur- 
suant to Revised Statutes, chapter 6, section 7, is executed by only one 
such official ? 

At the outset, we express our opinion that. in view of the statutes, 
to which we will refer later, the application for an absent-voting ballot 
or for a physical-incapacity-voting ballot, together with the envelope 
to which said application is attached, upon which envelope is printed 
the jurat of the voter, is an integral part of the absent-voting ballot 
itself. Without the envelope and the attached application, there is 
no ballot. 

We answer all questions, except the seventh question, in the negative, 
We answer the seventh question in the affirmative. The laws relating 
to absent and physical-incapacity voting are now embodied in chapter 
6, Revised Statutes, 1954. The law originally establishing the right 
of absent voting was enacted in 1921, under the provisions of chapter 
38, Public Laws, 1921. Subsequently, in 1937, the act was amended 
providing for absent voting on the part of persons physically inea- 
pacitated. This amendment was enacted under the provisions of 
chapter 183, Public Laws of 1937. 

1e pertinent section of the statute now applicable to issues pre- 
sented by your questions, is found in section 11 of chapter 6, Revised 
Statutes 1954, and reads as follows: 

“All envelopes, opened or unopened, shall be retained with the bal- 
lots cast at the election, and preserved and destroyed in the manner 
provided by law for the retention or preservation and destruction of 
official ballots.” 

This sentence has been preserved intact since the original enactment 
of the absent voting law in 1921. 

We should bear in mind, that the right of voting by absent votin 
ballot or physical incapacity ballot, is a special privilege. As was sai 

the supreme judicial court of the State of Maine in the case of 

iller v. Hutchinson (150 Me. 279, 110 A 2d, 577) : 3 
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“The absentee voting law gives the voter.a right that did not exist 
before its enactment and, if perchance, this law is repealed no voter 
could claim the right to vote in absentia as a matter of right.” 

In the Miller-Hutchinson case, the court rejected all absent voting 
ballots cast in the particular election then in issue, because of an in- 
adequate jurat. on the envelopes containing the absent voting ballots 
and the court said: “The legislature well knew this method of voting 
is gern te abuse and fraud.” 

use the legislature in 1921 could well foresee that this method of 

voting was open to abuse and fraud, it enacted into law the very wise 

rovision, previously referred to, to the effect that all envelopes shall 

retained with the ballots cast at the election and preserved and de- 

stroyed in the manner provided by law for the retention, preservation, 
and destruction of official ballots, 

We feel that it probably would be of value for us to briefly set forth 
some of the provisions of the law relating to elections in general, and 
particularly to the provisions of the statutes relating to nt voting 
and physical disability voting. 

Section 39, chapter 5, Revised Statutes 1954, sets forth the procedure 
as to how ballots shall be preserved. The pertinent portions of this 
section reads as follows: 

“When the ballots have been sorted and counted and the result de- 
clared and recorded, each lot of ballots together with a signed state- 
ment of the count of that lot thereof shall in open meeting be sealed in 
a package by the election official, or officials who counted the same. 
The packages so sealed shall be placed in the container in which the bal- 
lot had been delivered at the voting place together with all unused 
ballots and the container shall be sealed before removal from the 
voting place to the office of the city, town, or plantation clerk. The 
checklists which have been used at such voting place shall likewise be 
sealed and forthwith returned to the oo ty or plantation clerk, 
In case two or more kinds of official are in any election, 
each kind shall be sealed in a separate oe All such ballots, check- 
lists, and signed statements of officials shall be so sealed that the - 
ages and checklists cannot be opened or examined without first break- 
ing the seal; and the sealed of ballots cast at any State elec- 
tion or at any election of presidential electors shall have an endorse- 
ment of substantially the following tenor endorsed thereon or securely 
affixed thereto: 


“This package contains the ballots cast at an election for .-........ 
held in the ........-. of _-.-.---.. (or in ward ~.... of the city 
cel Si. 8 Sk of _..-..----) on the -.-.. day of -... 19...; said 


were sorted, counted, result declared and recorded, and this mene 
sealed in open meeting in accordance with section 39 of chapter 5 of the 
Revised Statutes.” : ’ 
“Such endorsement shall be signed by the ward, town, or plantation 
clerk and by the wardens in cities or voting precincts, or by a seayneiiy 
of the selectmen of towns and of the assessors of plantations. The bal- 
lots, checklists, and signed statements of officials returned to the ci 
clerk after any city election and all other ballots returned to him 
be preserved by him as a public record for 6 months. The provisions of 
this section shall apply to all elections, including primary elections 
and elections for determining initiated and reiecanchomn questions.” 
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At ‘this point it should be noted that the foregoing provision of 
section 39, chapter 5, is the one which ties in with the provisions of 
section 11 of chapter 6, which provides that all envelopes, bearing 
the jurat of an absent or a disability voter, to which must be 
attached the application for such ballot, shall be preserved in the 
same manner provided by section 39, chapter 5, Revised Statutes, 1954, 
for the retention, preservation, and destruction of official ballots. 

It is the failure of various clerks to comply with this very simple 
procedure, which has led to the propounding of the questions we are 
now called upon to answer. 

Now, let us take a look at the statutes which set forth the procedure 
to be followed by a person who desires to vote with an absent voting 
ballot or a physical incapacity ballot, and the duties required of the 
election officials including the city, town, and plantation clerks. 

Section 2, chapter 6, Revised Statutes, 1954, sets forthtin detail the 
forms to be used for the tpplicatiqnn;’ the certificate of the registra- 
tion officials, the certificate to be signed by the physician in the case 
of physical incapacity applications, and the form of the jurat on the 
envelope which is to contain the voted ballots. 

If a person desires to vote with an absent voting ballot or a physical 
es 2 | ballot he secures an application. This application has to 
be signed by the voter. At the bottom of the form is a certificate 
to be signed by a majority of the officials having charge of the ee 
tration of voters. On an application for a physical incapacity ballot 
there is a certificate to be signed by a physician duly admitted to 
practice. 

When the application has been signed by the voter, and in the case 
of physical incapacity ballot, when the application has been certified 


by a paver duly admitted to practice, a ballot is delivered or 


mailed to the voter. 

Sections 6 and 7, chapter 6, Revised Statutes, 1954, provide that be- 
fore the closing of the polls on election day, the clerk shall deliver to 
the officials charged by law with the registration and enrollment of 
voters in the city, town, or plantation all applications for absent vot- 
ing and physical incapacity voting ballots, which have been received 
by him. If these officials are satisfied, after examination of the appli- 
cation, that the signature is genuine, and the statements made by the 
applicant are true, they shall execute the certificate thereon and return 
it to the clerk. Note that the certificate must be certified by a major- 
ity of the officials. 

Section 8, chapter 6, Revised Statutes, 1954, provides for the pro- 
cedure to be followed by the voter. The ballot must be marked, that 
is voted, in the presence of an official authorized by law to administer 
oaths. If the marking is done within the State, a justice of the peace 
will suffice. If the marking is done outside of the State, the official 
must be a notary public, who has a seal, which seal must be affixed. 
There is also provision for voting on the part of persons in the Armed 
Forces of the United States. No other person may be present at the 
time of the marking of the ballot except the voter and the official 
authorized by law to administer oaths. Before marking the ballot, 
the voter must exhibit it to the official, who shall satisfy himself that 
it is unmarked. The voter shall not allow the official to see how he 
marks it. Having marked, that is, voted the ballot, the voter shall 
enclose the ballot in the envelope provided, and seal it. The jurat is 
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then completed and signed by the voter, and signed by the official. 
The jurat contains the reasons why the voter is voting with an absent 
voting or physical incapability ballot. 

The ballot having been voted and properly sealed in the envelope 
provided, it is then delivered to the clerk of the city, town, or planta- 
tion. 

Section 10, chapter 6, Revised Statutes, 1954, provides that: 

“Upon receipt of an envelope purporting to contain an official 
absent voting ballot or physical incapacity voting ballot, the cit. 
clerk shall attach thereto the corresponding application and shall 
keep a list of names and addresses, arra by voting precincts of 
all voters whose names appear thereon, together with the date when 
such envelopes were received, and these lists shall be public records 
and shall be preserved by the clerk until the time fixed by law for 
the destruction of ballots cast in the coming election. All such 
envelopes shall be preserved unopened. Upon election day before 
the hour for closing the polls, the clerk shall deliver all such envelopes 
received by him to the election officials in the several voting precincts 
in which the voter named therein assert the right to vote, together 
with a list signed by him of the voters’ names and addresses as shown 
thereon.” 

The procedure in towns and plantations is practically the same, 
except that there is no provision in the case of towns and plantations 
for the lists provided for in the case of cities. 

Section 11, chapter 6, Revised Statutes, 1954, outlines the procedure 
to be employed by the election officials at the polls in respect to absent 
voting ballots and physical ineapacity ballots. The first part of this 
section provides in substance, that immediately after the closing of 
the polls, and after the regular ballots cast have been removed from 
the ballot box, the presiding officer shall open all envelopes delivered 
to him and shall compare the signatures on the envelopes therein en- 
closed with the signatures on the applications attached thereto, and 
shall examine the affidavits. If the affidavits are properly executed 
and the signatures on the affidavits compare with the signatures on the 
applications, the ballots are deposited in the ballot box. Of course, if 
it does not appear that the affidavit is properly executed, or if it 
appears that the signatures do not agree, the ballot will be rejected. 
It is provided that the envelope shall be opened in such a manner as 
not to destroy the affidavit thereon. 

As previously stated, the statute then provides that all the envelopes 
shall be retained with the ballots cast at the election and preserved 
and destroyed in the manner provided by law for the retention, pres- 
ervation, and destruction of official ballots. While there is no men- 
tion in this sentence of the applications, as section 10 provides that 
the application must be attached to the envelope, it follows that the 
application continues to be attached to the envelope and is to be pre- 
served along with the envelope, in conformity with the manner in 
which other official ballots are preserved. aaa 

The requirement of the statute, that the envelope and application 
be preserved is such a simple requirement, that there is no valid excuse 
for noncompliance, and noncompliance may well be an incident suf- 
ficient to arouse suspicion. 
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The undoubted pospoae of the provisions of the statute that the 
ications be retained and preserved is to prntert 


envelopes and ig 4 
the purity of the ballot and to guard against abuse and frau 

If affirmative answers to your questions are predicated on lack of 
an allegation of fraud, our answer is, that fraud is not likely to be 
discovered, in the absence of the envelopes and the applications. In 
our opinion no strength is added to the position of a contestant to 
elective office by merely adding a general allegation of fraud, which 
perhaps he may not be able to prove until he has had no opportunity 
to examine the ballots, the envelopes and the applications. 

No doubt when the legislature enacted this very wise provision of 
the law, there was envisioned the many abuses to which absent voting 

yo is suspectible. Among these abuses may we suggest the 

ollowing : 

1. Applications for absent voting ballots may be approved in blank 
by the registration officials, in advance of the signature of the pro- 
spective voter. 

2. An application may be SEprares by only one member of the 
board of registration, in spite of the fact that the statute definitely 
provides that the approval must be by a majority. Incidentally, 
this is an added reason for our negative answer to question No, 8. 

3. Partisan political workers may secure absent voting ballots or 
physical disability ballots and have the ballots voted without the 
presence of an official authorized to take an oath, and some notary 
public or justice of the peace may sign the jurat without ever having 
seen the voter. 

4, A physically incapacitated voter may be voted without a cer- 
tificate from an attending physician. 

5. The person who purports to sign as a physician may not be a 
physician at.all. 

Applications and absent voting ballots may be procured and 
fraudulently voted in the names of persons who are out of town elec- 
tion day, and who have not applied for an absent voting ballot. In 
such cases there would be no way for the election officials to discover 
the fraud before the ballot was cast. 

7. Persons may be allowed to vote, who are not, in fact, legally 
qualified todoso. If this be the fact, it cannot be discovered without 
an opportunity to see the envelopes and the applications. 

8. There may be nosignature on the application. 

9, There may be no signature on the jurat. 

10. The application may not be in peroee form. 

11. There may not be listed a valid reason in the jurat for voting 
by absent voting ballot. sir 

12. The person purporting to administer the oath may not be an 
authorized official. 

These are only some of the abuses and frauds which could exist, 
some: perhaps due only to negligence, without bad faith, and others 
due to evil machinations, but in either event nullifying the ballot. 

That the election officials presiding at the polls allowed all of these 
ballots to be cast carries no presumption of regularity. The presump- 
tion of irregularity is just as consonant. : 

We repeat that if any fraud exists, it cannot be discovered without 
an. Seon in the event of a contest, to see and examine the 
envelopes and the applications. 
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It is our opinion that the right, provided Be to challenge 
absent voting ballots and physical incapacity ballots before they are 
cast. is not an adequate p ion against the evils to which the 
absent voting law is subject. 

We are aware there is a statute which makes it a criminal offense 
for an election official to ye ag mt fail to perform his duties, but 
during the 35 years that this law has been in existence, there has 
ed come to our attention or knowledge any prosecution for such 
offense. 

No one is more reluctant than we are to disfranchise an honest voter, 
who through no fault of his own now finds that the legality of his 
ballot is being questioned. 

It is well known that in many close elections the result may be 
determined by the absent-voting ballots, the procurement of which is 
limited only by the aggressiveness and ingenuity of political workers. 
In this case, approximately 500 absent-voting ballots are in question. 

proximately 29,000 other ballots were voted in person. The rights 
of approximately 2 percent who voted by absent-voting ballot are not 
paramount to the rights of the approximately 98 percent who appeared 
at the polls in person. These 98 percent have sa! to expect 
that they will be protected from the abuses and frauds inherent in 
the absent-voting procedure. 

At this point we digress to discuss briefly questions 4, 5, and 6, which 
relate to a situation where the envelopes and the applications were 
returned at a date subsequent to the return of the other ballots in 
unsealed packages and unsealed boxes. The law definitely provides 
that such applications and envelopes should be placed in the container 
with the ballots and sealed in such'a manner that they cannot be ex- 
amined without first breaking the seal. To accept the applications 
and envelopes in unsealed packages is to condone the possibility of 
correction of existing errors, such as absence of signature on the appli- 
cation, absence of signature on the jurat, improper jurat, supplying 
physician’s certificate, and the adding of ‘aotioee name of a registra- 
tion official when only one has previously signed. 

It has been said, and we recognize the doctrine, that in the determi- 
nation of whether or not a ballot is to be rejected as invalid a distinc- 
tion is to be made in cases where the voter himself has done or per- 
formed some a¢t for which he can be blamed, or where, being blame- 
less himself, and having done everything he is sup to do, his vote 
is placed in jeopardy through the act of some election officials over 
which he has no control. 

Should this argument be advanced against our opinion that the bal- 
lots described in your eight questions should be rejected, we respect- 
fully call your attention to a prior decision of the ‘supreme judicial 
court of this State, as well as opinions rendered by justices of this 
court. in 4 

In the ease of Miller v. Hutchinson, previously referred to, all of 
the absent-voting ballots cast in a city election were rejected as void 
because of a form of jurat which did not comply with the form pre- 
scribed by the statute. In this particular case, how can any culpability 
or tame we ret math ge wasihabe rane fen. ballot 
or his ical-incapacity ballot and’co i what he supposed was 
a ealid: : on a forai furnished: by the city clerk... Yet this court 
ruled all of the ballots invalid. eaotinsiiqds oft bie esqoiarns 
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“Sections 61 and ‘62, chapter 5, Revised Statutes, 1954, provide for 


the ization of plantations for the pares holding elections. 
Accor to the provisions of section 61, certain acts must be 
formed by the plantation officials in preparation for holding an ele 
tion. After the congressional election in the Third Congressional Dis- 


trict of Maine in 1932, a contest ensued and the contention was 
advanced that certain plantations in one of our counties had not com- 
plied with the law in organizing in accordance with the provisions of 
what is now section 61. In se to questions propounded by the 
executive council, the justices of this court at that time answered that 
because of the failure of these plantations to organize the entire vote 
should be rejected. Surely the people who came to the polls on elec- 
tion day were not to blame for the fact that the plantation officials 
had not properly organized the tation. 

Section 5, chapter 5, Revised utes, 1954, provides how our official 
ballots shall be ‘Printed and stamped. Section 40, chapter 5, Revised 
Statutes, 1954, definitely provides that no ballot except an official bal- 
lot shall be counted. Let us suppose'that in some manner a city clerk 
or the secretary of state fails to provide proper official ballots for some 
voting precincts. Let us further suppose that the voters go to the polls 
as they customarily do and, after being individually chased are given 
these ballots which do not comply with the law, and the ballots are 
voted with all due honesty and intent. This court has ruled that such 
ballots shall not be counted. 

After the primary election of 1924, a contest developed over the 
nomination for Governor. It was discovered that in one town no vot- 
ing booths had been provided, and the voters marked their ballots 
upon tables. The entire vote of the town was rejected as a result of 
an answer ewe to the Governor and council, by the justices of the 
supreme judicial court. Were the voters to blame, when they arrived 
at the polling place to discover that there were no voting booths? Had 
they not done everything they were supposed to do? Were not their 
votes rejected because of what other persons had done ? 

See 124 Maine 475 for the language of the justices of this court 
a throwing out the vote of this town which had not provided 

S: 

“Tf one municipality can do this with impunity, all can, and the 
Australian ballot law is virtually repealed, and the safeguards against 
bribery and fraud are swept away.” 

The justices expressed the thought that it was a hardship upon the 
innocent voters who came to the polling places expecting that the offi- 
cers had done their duty and erected the necessary booths. Never- 
theless, the voters were disfranchised. 

To paraphrase the justices in the decision in 124 Maine 475, if one 
or more town clerks can disregard a definite provision of the statute, 
then all can. 

In arriving at our conclusion, we have given consideration to the 
decision of the Supreme Judicial Court of Massachusetts in the case 
of Swift v. Registrars of Voters of Quincy (281 Mass. 271, 183 N. E. 
730). In this case there were two issues involved. A number of 
ballots were challenged because the ballots were not canceled as re- 
quired by law. The lack of cancellation was due to the breakdown 
of the mechanism of voting machines. The court said, and we think 











68 CAMPAIGN. EXPENDITURES COMMITTEE 


rightly so, that the failure to cancel'the ballots by imperfect. machines 
would not impair the safeguard for the purity of ithe election estab- 
lished by the statute. Failure of the machine te cancel the ballots. did 
noto the door to cheating or laxity of conduct... Hitt eit vil bares y 

Other ballots were challenged for the same reasons set forth in the 
contest now under your consideration, The court, in considering a 
statute similar to ours, declined to reject the ballots.* «|. ) ssc) 

In, our judgment, this portion of the Massachusetts opinion is: ill- 
considered. It is not good law. “We do not subscribe te it. We feel 
that a failure on the part of the election officials to comply with the 
positive requirement of the law opens the door to cheating and laxity 
of conduct and goes to the very heart of the purity of the ballot. 

To rule that the ballots described in» your questions should be 
counted is to repeal in effect the laws enacted to protect the purity of 
the ballot. It is to put the stamp of approval on failure to comply with 
the law. It is to give the green light to election officials in the future 
to disregard the —— of the statute and to sweep away the safe- 

ards inst the abuse and fraud, to which this court referred in 

iller v. Hutchinson. 

It is, therefore, our position, that the absent voting and physical 
incapacity ballots described in your questions, should not be counted. 

Respectfully submitted. 


vy 


Apert BeLiiveav. 
Fk. Harotp Dvusorp. 


Dated at Augusta, Maine, this 11th day of December 1956. 


APPENDIX II. EXHIBITS TO ACCOMPANY REPORT ON 
NEW YORK 17TH CONGRESSIONAL DISTRICT 


Exursir 1 


(Text, pp. 15, 19-23) 


(Exhibit 1 to Mr. Akers’ complaint, the New York Bulletin, is 
omitted, Pertinent extracts from this publication are reproduced, 
infra, this appendix, as exhibits 2 and 9.) 
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Exurarr 3 
(Text, pp. 15, 24) 

“SMO Attacnment CO 49W27 2. MUrryhil 4-4240 

Simon B 37 OverlookTer ...... -WAdswth 7-2299 

Simon B Mrs 54RivDr .../......TRaflgor 4-2720 

Simon BH b 469 7Av ......... CH ickrng 4-6845 

Simon B H 262CentPkW .......... SChyir 4-1989 

4 Simon Barry M intr decrtr 21EBway BEekmn 3-6120 
a Simon Beatrice Mrs 446ManhAv .MOnumnt 6-1620 
q | Simon Beatrice Mrs 49WadswrthTer LOrain a 
| Simon Ben b 351W52 ............ PLaza 7-3996 





Ck She Lange 
CREE Sat 


Simon Ben Inc typgrphy 351W52.. PLaza 7-3996 
Simon Bernard artst 2231Bway . -SUsqhna 7-2882 
Simon Bernard ins 50E42........ MUryhil 2-0132 
Simon Bernard publcty 1674Bway . .Circl 5-7294 
Residence 333W56 .......... COlumbs 5-2663 
Residence 418CntriPkW : imy 2-45:22 


Simon Bernard E Ur otc 1235PkAv. AT watr 9-8250 


..PLaza 7-1922 












Simon Bernard R 127'N79 ca eae’ ENdict 2-7500 
Simon Bernard V lamps 230 5Av .MUryhil 6-4572 
Simon Bert 200W86 ........... ENdicot 2-9187 
Simon BertS 559W191 ....... TOmpkns 7-1275 
Simon 'Bery! E 535W148 ....... TOmpkns 2-4271 
Simon Bess 333W56 .............. Circt 7-5346 
Simon Bessie 150W79 .......... SUsqhna 7-3455 
Simon Bessie Mrs 37Guvrnr ...... ORchrd 4-1245 
Simon Bessie Mrs 371W120 ..... UNivrsty 4-2311 
Simon BiancaS CS 310RivOr . UNivesty 4-2497 


if We oremer GO: cc. 5. 5s boc, UNivrsty 4-1700 
Sigion Brokeragelnc ri est&ins 

; 261Bway. WOrth 2-2920 
Simon Bros 253Canal ............ CAni 6-9878 
Simon Bros bidrs 477MadAv.......PLaza 3-5766 


Page taken from 1955-56 edition of Manhattan Telephone Directory showing 
only one listing for a Dr. Bernard Simon 
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Exutrsrr 4 
> Bert pp, 15, 24) 





The real Dr. Bernard Simon is third from left in a picture which originally 
appeared in Time magazine, October 24, 1955 


Exuzsir 5 


(Text, pp. 15, 24) 


Bernarp E. Sron, M. D. 
944 Fifth Avenue 
New York 28, N. Y. 


Ocrozer 12, 1956. 
Dr. Samuet Z. FreepMan, 
President, Medical Society of the County of New York, 
2 East 103d Street, New York 29, N. ¥. 

Dear Dr. Freepman: My atiention has been called to a publication, 
a copy of which is a entitled “New York Bulletin.” Of par- 
peas interest is the last column on page 2, headed “The Inquiring 
Photographer,” where the following quotation appears below a photo- 
i of a person unknown to me: 

“Dr. Bernard Simon, Park Avenue: I am voting for Frederic R, 
Coudert, Jr., because he has fought against socialized medicine and 
its accompanying higher taxes and poor medical care. Like a good 
family doctor, Congressman Coudert is dedicated to his work.” 

To the best of my knowledge there is no other doctor of medicine in 
Manhattan withthe same name as mine. I had my office at,1235 Park 
Avenue, Manhattan, for 10 years prior to April of this year, when I 
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moved to my present location. My home has been in Great Neck, 
Nassau County, these past 4 years, 

I never made the statement that appears in the article in question, 
nor did I authorize anyone else to make it for me. Since the appear- 
ance of the attached publication I have been asked for my comments 
thereon. In view of the controversial aspects of the situation I have 
refused to be drawn into discussion other than to make available 
copies of this letter. 

Sincerely, 


Bernarp E. Srton, M. D. 


Exuisir 6 


(Text, pp. 15, 24) 






Graham Velsey, professional model, purported to be Dr. Simon. Mr. Velsey 
lives in Manhattan. 
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Exarerr 7 
(Text, pp. 15, 25) 


ee BEES er 


Mrs. Jeannette Loschiavo Olthoff, the only person in New York who might be a 
real “Jenny Loschiavo,” lives outside the 17th Congressional District, was un- 
familiar with Coudert and Akers campaigns. 
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Exuzerrt 8 
(Text, pp. 16, 25) 





Ray Walsh, professional model, purported to be Arthur Porter. Mr. Walsh 
resides on Long Island. 


Exurerr 9 
(Text, pp. 16, 26, 27) 


(Articles From the New York Bulletin, election issue, 1956 (cam- 
paign publication of Representative Frederic R. Coudert, Jr.) ) 


Dairy Worker Backs Axers; Hates Concressman Covupert 


The Daily Worker last month began spewing its venom at Congress- 
man Frederic A. Coudert, Jr., and ardently supported his Democrat- 
Liberal-A DA opponent, Anthony B. Akers, 

Communists have been gunning for Co an Coudert without 
success for some 15 years. He earned their bitter and undying hatred 
in the early 1940’s when he was a New York State senator and chair- 
man of the Rapp-Coudert legislative committee. 

Congressman Coudert’s committee exposed the Communist con- 
— the New York City public education system and rooted out 
a number of subversive teachers. It contributed to Federal authorities 


substantial information about Nazi and Fascist activities. It also con- 
ducted a searching inquiry into administrative and financial methods, 
resulting in important reforms in the educational system. 
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PRAISE FROM TIMES 


“The Rapp-Coudert committee isto be congratulated” the New 
York Times said shortly after the investigation was concluded... _ 
Later the New York "Times declared: “Mr. Coudert, former chair- 
man of the Rapp-Coudert committee in New York, has led the national 
fight to get Communists out of the schools,” : 

e committee was widely hailed for the fairness and legal objec- 
tivity of its methods. But this did not deter the Communists from a 
violent effort to discredit, the committee and its chairman. 

A former high-ranking Communist Sanetionsey testimony that the 
Communists made Congressman Coudert their No. 1 target and have 
depetee Beney and effort ever since to smearhim in order to drive him 
out, 

The voters returned him to the State senate and later to Congress 
without interruption. But the Communists never gave up. 

The nomination of Mr. Akers to oppose Congressman Coudert in 
the current cam was the signal for the Communists to open a new 
drive to beat Mr. Coudert. 

The Daily Worker observed : “The naming of Akers spurred hopes 
that Coudert, who has been selected regularly since his first win in 
1946, will be toppled this November.” 





Tammany, Prv«s Back Opponent or Representative CouDEert 


Again nominated to oppose Congressman Frederic R. Coudert, Jr., 
is the choice of Tammany Hall, the Liberal Party, Americans for 
Democratic Action, and the darling of the Daily Worker. 

He is Anthony B. (Tony) Akers, whose chief qualification for rep- 
resenting the people of the 17th District in Congress is that he, too, 
served in the Forces. Mr. Akers’ ee awe is largely de- 
voted to reminding the voters of his highly publicized exploits as a 
PT boat commander in the Pacific 14 years — 

He has never held public elective office. His nearest approach to 
legislative experience was in a political patronage post as an assistant 
to ex-Congressman Franklin D. Roosevelt, Jr., in his congressional 
office. For what his —— advisers must regard as good and suf- 
ficient reason, this of Mr. Akers’ career is carefully omitted 
from campaign brochures. 

Under the man administration, Mr. Akers got a job as Deputy 
for International Negotiations ‘in the Department of the Air Force. 
That appointment terminated soon after the Eisenhower administra- 
tion took over. 

After his defeat by Congressman Coudert 2 years ago, Mr. Akers 
was named by Gov, Averell Harriman to a political patronage post as 
director of the New York City office of the State department of 
commerce. 

Mr. Akers’ duties in this State post have not been sufficiently ardu- 
ous to prevent him from taking a lengthy leave of absence to campaign 
against Congressman Coudert. 


‘so7é0—37 6: 
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Exurserr 10 
(Text, p. 16) 


(The following two articles from the Daily Worker were submitted 
to the committee as exhibit 10 to Mr, Akers’ complaint :) 


Ixe Wrrres Lerrer To Bortster SHaxy Covupert 


New York Republicans, fearful of losing the co ional seat held 
by Representative Frederic R. Coudert in Manhattan’s 17th District, 
ak issued a letter by President Eisenhower endorsing Coudert 
for reelection. 

Coudert’s Democratic-Liberal o ent is Anthony B. Akers, who 
came within 300 votes of defeating him in 1954. The district had been 
carved out by the GOP-controlled legislature in 1953 to make it 
“safely” Republican. 

Eisenhower’s letter, the kind intended to bolster a shaky candidate, 
praised Coudert for his work on the Committee on Appropriations, 
and expressed “personal” gratitude. 

Manhattan’s 17th is 1 of 4 congressional seats in the city now held 
by Republicans which the Democrats hope to take away. The others 
inelude Queens’ 4th, represented by Henry J. Latham; Brooklyn’s 12th 
District, held by Francis E. Dorn; and Bronx 25th, represented by 
Paul A. Fino. ; 

In the Queens District, the Liberals yesterday withdrew their own 
candidate for Congress to back Democratic designee J. J. Perrini. 
In the Bronx, efforts were made to organize a Democratic-Liberal 
coalition behind the Democratic nominee against Fino, Councilman 
Edward A. Cunningham. But Democratie Leader Charles A. Buck- 
 / has indicated he would rather be licked than depart from the policy 
of no coalitions with minority parties. 

In os the Democratic designee against Dorn is former Rep- 
resentative Donald O’Toole.. But he is opposed by E. H. Freiberger, 
an independent, in the Democratic primary. e Liberals have 
named their own candidate. 

Both Representatives Dorn and Fino, recognizing they face a rough 
fight, have been extremely cordial to delegations of their constituents, 
and have been speaking all over their districts. Their promises have 
become indistinguishable from that of the most advanced New Dealers, 
according to reports from constituents who have met with them. 









Axrrs To Run Aaarnst Covupert 






Anthony B. Akers, who lost out against Republican Representative 
Frederie R. Coudert, Jr., in Manhattan’s “Silk Stocking” 17th Con- 
gressional District 2 years ago only by 314 votes, will be the Democratic 
candidate again this year. 

The naming of Akers spurred hopes that Coudert, who has been 
reelected regularly since his first win in 1946, will be toppled this 
November. 

Akers, who was named by Governor Harriman last year as regional 
director here for the State commerce department, ran in 1954 with: Lib- 
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eral Party endorsement. It was the 7,430 Liberal Party votes that 
brought Akers close to winning. 


Exuzerr 11 
(Text, p. 16) 


The following two articles from the New York World-Telegram 
and Sun of October 15, 1956, were submitted as exhibit 11 to Mr. Akers’ 
complaint :) 


Axers Atrracxs Coupert Over “Farse Faces” 
OPPONENT DISCLAIMS BLAME IN CAMPAIGN PAPER DISPUTE 


The bitter congressional race between Representative Frederic R. 
Coudert, Jr., and Anthony B: Akers in Manhattan’s 17th District 
boiled up again today in a barrage of vitriolic press releases. 

Following their face-to-face appearance yesterday on a television 

a es there were these developments: 
. Akers, the Democratic-Liberal candidate, accused his opponent 
of “crawling along in the gutter behind false faces” after it was dis- 
closed that four indorsements of Mr. Coudert appearing in a campaign 
newspaper bore the pictures of professional models and names drawn 
at random from the telephone directory. 

Representative Coudert, the Republican incumbent, disclaimed any 
responsibility for the offending statements. Instead, he charged that 
Mr, Akers was using them as a “smokescreen to keep attention from 
the fact that he is being supported, and I am being opposed, by the 
Daily Worker.” 

Mr. Akers called on President Eisenhower to stop the use of the 
President’s name and picture in the campaign newspaper, which he 
called “scandalous, libelous, infamous, and dirty.” He also announced 
he will sue Representative Coudert for libel after the campaign is 
over. 

Mr. Coudert told the World-Telegram and Sun that he knew noth- 
ing of the Ss sro of the bogus endorsements appearing in the 
New York Bulletin, a campaign paper published by the Citizens Com- 
mittee for Coudert. 

He said the column in question was “only a very small part” of the 
aper. He added, however, that he did not intend to distribute the 
ulletin “which that column in it.” Mr. Coudert said he had no idea 

at this time how he would get it out of the paper. 


NO COMPLAINT 


Asked if he planned to make any apology to the persons whose names 
were falsely affixed to the endorsements, Mr. Coudert answered: 

“Why? Nobody’s complained to us. If they do, we'll cross that 
bridge when we come to it. 

On the question of Mr. Akers’ alleged endorsement by the Daily 
Worker, the Democratic-Liberal candidate had this to say: 

“T can only conclude that Mr. Coudert eg egepn libeled me or has 
some clairvoyance or influence with the Daily Worker which I do not 
have nor want.” He added: 








































78 ‘CAMPAIGN EXPENDITURES COMMITTEE 


“The issue is this: Coudert used doctored pictures and made fraudu- 
lent charges, using the name of real citizens to say scurrilous things. 
He’s crawling along in the gutter behind false faces.” 

During their dramatic debate aya ey Mr. Coudert asked Mr. 
Akers if it was not true that the Daily Worker “came out twice for 
oe, inant rented aig esnic a charge was “ps 

‘oday, Mr. Coudert sent this newspaper two photostats purporting 
to bear out his claim of Worker dan see for Mr. Ackers. 

Both were news stories about the 17 Congressional District race in 
which Mr. Coudert’s seat was described as in danger and Mr. Akers 
supported only in that it attacked Mr. Coudert. Neither of the stories 
contained any form of endorsement for Mr. Akers. 


Axers Asks Ixe’s Arp Acarnst Paper 


Anthony B. Akers, Democratic-Liberal candidate for Congress in 
Manhattan’s 17th district, today urged President Eisenhower to stop 
the use of his name and picture in a campaign ne which Mr. 
Akers claims is “scandalous, libelous, infamous, and dirty.” 

Appearing with his Republican o ent, Representative Frederic 
R. Coudert, Jr., yesterday on the NBC-TV program Viewpoint, Mr. 
Akers charged that a 4- campaign newspaper called the New 
York Bulletin, published by the Citizens Committee for Coudert, 
falsely accused him of having the endorsement of the Daily Worker, 
Communist Party mouthpiece, and also carried 4 false endorsements 
~~ “ger pres — a - ‘s 

statements, Mr. Akers said, were accompanied by photograp 
of professional models. 

Mr. Coudert, who defeated Mr. Akers in 1952, said later he had “no 
personal know edge of this matter.” He said the campai 3 30 
was prepared by Charles G. Hagedorn, editor and publisher of Town 
and Village, a neighborhood weekly newspaper circulated in the 
Stuyvesant. Town-Peter Cooper Village area “as his contribution to 
my campaign.” Mr. Coudert said there might have been mistakes 
"Mis Hagedorn stmitied thatthe fempulsing Photoghaphor oolunds 

' orn a umn in 
question did contain photographs of professional models and that the 
names were taken at random from the telephone directory. “These 
are quotes from actual people,” Mr. Hagedorn said. ‘However, they 
did not want their names to be used.” He said Mr. Coudert had no 
advance knowledge of this column. 

The New York Bulletin, in an undated issue, also contains an article 
which begins: “The Daily Worker last month begun spewing its venom 
at’ Congressman eric R. Coudert, Jr., an dently supportin 
his Democratic-Liberal-ADA opponent, Anthony F. oa . 

“Upon hearing this Soe r. Akers declared, “I sent researchers 

o 






to the public library to ‘whether my name had been mentioned 
in that néwspaper win the last month: To be on the safe side 
they went back as far as August 1. Nei 


were mentioned in any way.? °° 9 © acon Ce eee ae ated 
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Exmuarr 12 
(Text, p. 16) 


(The Bipot Barbe from the Daily Worker of October 16, 
1956, was submitted as exhibit 12 to Mr. Akers’ complaint:) 


Txe Coupert Case 
Even where we say scarcely a mumblin’ word, the position of this 


es becomes a campaign issue. 

Take, for instance, the contest in’ Manhattan’s 17th Congressional 

District. An archreactionary resentative F. R. Coudert, has 

“charged” us with endorsement of his Democratic Liberal o ponents 

Bernard Akers. And this is supposed to be a reason why people shoul 

"“Cowaict mnie ths chan téuigh Sie: going ietrigh 
made the c ¥ is stooges, after going t 

our files with a fine- comb, found no edenpeaiieast of Akers, 

What, after all, are facts to a dem e? 

Labor and liberal movements of the city and district are campaign- 
ing to knock Coudert out of mig, because of his reactionary, anti- 
labor, pro-big-business record. If this newer were to report on 
this contest at all, we would report that fact. We challenge Gondert 
to tell this to his constituents. 

A check of our files reveals, alas; that’ our sole reference to this 
campaign was in June, when we made the single comment that it was 
“important.” We would have liked to give it the greater attention 
it re but we are badly strapped and cannot do the job we'd like 
to do it. 

You guessed it, gentle reader. This takes us to our $50,000 fund 
drive. 

* bl * * * * * 


(The balance of the article is devoted to the Daily Worker’s fund- 


rales etre and does not mention Mr. Coudert, Mr. Akers, or the 
17th District congressional campaign any further.) 


Exuisir 12-A 
(Text, p. 26) 


(The following two articles from the weg, tt and were brought to 


the committee’s attention by Mr. Coudert. 
nished as an exhibit to Mr. Akers’ complaint :) 


[From the Daily Worker of October 26, 1954] 


either of these was fur- 


Covuverr 1n Toucuest Race or His Career 


Representative Frederic R. Coudert, Republican, of Manhattan’s 
17th Congressional District, perhaps one of the most reactionary, pro- 
Fascist of the House representing New York, is facing the 
sharpest challenge of his mal career. 

His opponent is Bernard , considered a New Deal Democrat. 
Akers has liberal party support. The American Labor Party is run- 
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ning no candidate, in line with its-poliecy of unity to defeat all Mc- 
Carthyite Congressmen. Bee ae 

In 1940 as a State senator, Cotdert sponsored the Rapp-Coudert 
committee which conducted the first. of the witchhunts against, the 
schools. During World War II, he represented: the Vichy govern- 

ment of collaborators as well as the Bank of France following its seiz- 
ure by the Nazis. ve 

While Coudert’s witchhunting committee never exposed one anti- 
Semitic incident in the New York schools, his campaigns both for State 
senate and Co were supported by anti-Semites. In the State 
senate, Coudert blocked the passage of FEPC. 

During the war, he made such sharp attacks on our allies and on 
the Roosevelt government that his speech to the Legion convention in 
1944 was censored by WMCA, which charged that Coudert was trying 
to stir up disunity within the country. 

Since his election to Congress in 1946, he has not departed from his 

revious pro-Fascist role. Coudert voted for the Smith Act, Taft- 

lartley, Walter-McCarran immigration law, for the tidelands oil 

veaway—against strong rent control measures, and against public 

ousing. He read into the Congressional Record a column by Win- 
chell praising McCarthy. 

The Republicans fearful for the first time that Coudert can be de- 
feated have brought all their big guns into the campaign. Dewey and 
Brownell are cochairmen of a committee to reelect Coudert. The 
Herald Tribune, the Daily News, and Daily Mirror have editorially 
called on the voters to send him back to Congress. 

Coudert is leaning heavily on redbaiting and on demagogy on the 
peace question for his reelection. 

Akers puts his main stress in the campaign on the voting record of 
Coudert. His own platform includes a repeal of the Walter-McCarran, 
support of low and middle income housing, support to small business, 
and FEPC. His foreign policy plank is based on “strong national 
defense.” 

At the start of the Cape ame he put most stress on the issue. Evi- 
dently sensing the lack of response of the voters Akers has begun to 
soft-pedal the “strong defense” issue-and put greater weight on his 
domestic program. 

His chance to defeat Coudert would be improved by developing a 
stronger platform for peace. So far Akers has not raised the issue of 
McCarthyism. The district is traditionally Republican, has a strong 
liberal Republican base. The 17th is the heart of the Stanley-Isaacs- 
Newbold Morris forces in the a Party. ‘ 

Akers is supported by the CIO. He is ss alined with the 
New Deal forces within the Democratic Party. He is a former law 
partner of FDR, Jr. His pone, at committee is headed by Mayor 
Wagner and includes Senator Herbert Lehman. An aggressive cam- 
paign is being waged in his behalf. : ; 

Despite the fact that this is not a inal district, it is possible that 
Coudert may ‘be defeated. The enrollment in: the district in 1953 
showed approximately 57,192 Republicans, 48.250 Democrats, 2,844 
Liberals, 1,176 ALP, and 10,071 independent. If the Democratic trend 
continues, a combination of this together with a highly — cam- 
paignt a —_ all the voters, and a sharper campaign on the issues can 

defeat Coudert. 
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(Text, p. 26) 


[From the Daily Worker of October 19, 1956] 


Couper ror Concress 
(By Alan Max) 


Campaigners for Representative Frederic R. Coudert, Jr., in the 
17th District assert that one sentence in a brief news story in this paper 
on April 5 constituted:an endorsement of Coudert’s Democratic op- 
ponent, Anthony B. Akers, 

They are quite mistaken. While the labor movement is endorsing 
Akers, this paper is not endorsing any candidate in this campaign— 
and that goes for Akers tee. 

However, while we have reservations about the current Democratic 
coneennnets we have no reservations at all about a candidate like Cou- 

ert. 

Basing ourselves on the voting record of Congressmen, published by 
the AFL-CIO Committee on Political Education in Washington, we 
say with unbounded enthusiasm and without a single reservation : 

If you are for the Taft-Hartley Act, then vote for Coudert for Con- 
gress because on June 20, 1947, he voted to override President Tru- 
man’s veto of the antilabor act. 

If you are for the use of antilabor injunctions, then vote for Coudert 
for Congress, because on June 26, 1952, he voted to ask President Tru- 
man to use a Taft-Hartley injunction against striking steelworkers. 

If you are against minimum-wage legislation, then vote for Coudert 
for Congress, because on —— 19, 1949, he voted to remove 1 million 
people, previously covered by the Fair Labor Standards Act, from 
minimum-wage protection. 

If you are against civil service, vote for Coudert for Congress, be- 
cause on May 5, 1953, he voted to permit three Government agencies to 
discharge employees arbitrarily. 

If you are against decent wages for post office workers, then vote for 
Coudert for Congress, because on May 9, 1955, he voted to cut a pro- 
posed pay raise from 8.59 percent to an average of 7.6 percent. 

If you are for undermining the social-security laws, then vote for 
Coudert for Congress, because on August 16, 1950, he voted to permit 
States to force unemployed workers to act as strikebreakers or forfeit 
compensation. 

If you are against expanding unemployment 9G Seen ee then 
vote for Coudert for Congress, because on July 8, 1954, he voted against 
increasing weekly benefits, against providing 26 weeks of coverage in 
all States. 

If you are against public housing, then vote for Coudert for Con- 
gress, because on July 29, 1955, he voted to eliminate the provision for 
public’ housing from the Housing Act of 1955. 

If you are against lowering income taxes on small incomes, then vote 
for Coudert for Sees, em pone on March 18, 1954, he voted to de- 
feat a motion to increase the $600 tax exemption by $100. 

If you are for giving away our atomic resources to the big corpora- 
tions, then vote for Coudert for Congress, because on July 26, 1954, he 
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voted to give the ee $12 billion investment in atomic energy to 
private monopolies without protection for public power groups or con- 
sumers. sicbiaiinl 


If you are for give aways to the oil interests, then vote for Coudert 
for Congres: for on May 14, 1955, he voted to offshore oil, and 
mineral resources valued at $50 billion to billion to tates 


instead of using this revenue for schools. 

If you are a Federal protection for the hard-hit farmers, then 
vote for Coudert for Con because on April 11, 1956, he voted 
against the bill which w have supported basic crops at 90 percent 


arity. ii 
‘ And finally, if you are for the use of doctored campaign material 
and for the red-baiting methods of McCarthy in order to win elections, 
then vote for Coudert for Congress for he is your man. 
P. S.—Note to Coudert : consider yourself free to reproduce the head- 
line on this column in your campaign material. 


Exurert 13 
(Text, p. 17) 
{From the New York Herald Tribune of October 15, 1956] 


Pxone Book Names, Mopers, Moprens’ Poros Usen Here in a 
PoxrricaL TEesTIMONIAL 


(By Philip S. Cook) 


Anthony B. Akers, Democratic-Liberal candidate for Congress 
from the 17th Congressional District of Manhattan, yesterday ac- 
cused his opponent, Representative Frederic R. Coudert, Jr., of using 
“libelous, malicious, and deceitful” campaign material, including 
doctored photographs and falsified statements of support from private 
citizens. 

Appearing with Mr. Coudert on the NBC-TV program Viewpoint 
Mr. Akers charged that a 4-page campaign throwaway entitled “New 
York Bulletin,” published by the Citizens Committee for Coudert, con- 
tained fictitious testimonials for his opponent. The statements, he 
said, were accompanied by photographs of professional models. 

Mr, Coudert, who defeated Mr. Akers in 1952, said later that he had 
“no personal ppowinnas of this matter.” He said the campaign paper 
was prepared by Charles G. Hagedorn, editor and publisher of Town 
and. Village, a neighborhood weekly newspaper circulated in the 
Stuyvesant Town, eter Cooper Village area, “as his contribution to 
my campaign.” Mr. Coudert said there might have been mistakes “in 
the haste to meet a campaign deadline.” 

Mr. Hagedorn admitted that the Inquiring Photographer column in 
question did contain photographs of profesesional models and that the 
names were taken at random from the telephone directory. “These are 
quotes from actual people,” he said, “however, they did not want their 
names to be used.” said the statements supporting Mr, Coudert 
represented the condensed views of typical voters in the 17th District, 
He acknowledged. that Mr. Coudert had no advance knowledge of the 
Inquiring Photoghapher column... ... rok a} asd . 
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The name of Dr. Bernard Simon; identified as a Park Avenue co Aa 
cian, above the first of four statements, was taken from “an old Man- 
hattan directory.” Mr. Hagedorn said. The views expressed, he said, 
were those of “a retired physician.” 

During the television program, Mr. Akers said “There is only one 
Dr. Bernard Simon in New York City,” and produced a photograph of 
Dr. Bernard E. Simon, a plastic surgeon with offices at_ 1235 Park 
Avenue. Dr. Simon, who lives in Great Neck, Long Island, in a letter 
to the New York County Medical Society on October 12, denied mak- 
ing any statement on behalf of Mr. Coudert. 

r. Coudert said “very few” of the throwaways had been printed, 
that they had been distributed only to district workers. He said there 
a been no public mailing of the piece but added, “there may be one 

ater. 

He termed “the Inquiring Photographer column unimportant” and 
said all the major facts are in other partsof the paper. “My campaign 
manager and Mr. Hagedorn will have to get together and decide 
whether they want to change it or go ahead and distribute it the way it 
is,” he said. 

CALLED PICAYUNE THING 


Mr. Hagedorn said there had been no decision yet on whether dis- 
tribution would be continued. He charged that Mr. Akers, “instead 
of sticking to the facts and issues, picks on a picayune thing and tries 
to make an issue of it * * * which is typical of the man.” 

Mr. Hagedorn said the four photographs used in the column were 
furnished by Metromat, a picture supplier of New York City. He said 
he did not know the identity of the models. 

Mr. Akers’ campaign headquarters identified two of the models as 
Graham Velsey and Ray Walsh, Mr. Velsey, a well-known profesional 
model, was used as “Dr. Bernard Simon, Park Avenue.” The photo 
of Mr. Walsh, who was said by Mr. Akers to “live in Long Island,” 
accompanied the statement attributed to “a law student and first-time 
voter, Madison Avenue.” A name other than his own was used to 
Len gee = picture. Mr. Akers’ office was unable to identify the other 
two models, 


DENIES WORKER BACKING 


The New York Bulletin also contains an article which begins, “be 
Daily Worker last month began spewing its venom at Congress. 
Frederic R. Coudert, Jr., and ardently supporting his Democrat- 
Liberal-ADA opponent, Anthony B. Akers.” During the television 
broadcast, Mr. Coudert asked Mr. Akers, “Were you not endorsed by 
the Daily Worker * * * hasn’t the Worker come out twice for you?” 

“No,” said Mr. Akers, “That is not a fact.” 

Mr. Coudert said that the campaign throwaway contained the en- 
dorsements of “President Eisenhower, former President Hoover, for- 
mer Governor Dewey, Attorney General Brownell, Harold Riegelman, 
Thomas J. Curran, and others. My Liberal-Democratic opponent did 
not question these. 

“T am confident that the voters who have loyally supported me dur- 
ing 18 years in the State senate and house of representatives will con- 
tinue to do'so on my record.” , 
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Exutsrr 14 
(Text, p. 17) 
[From the New York Times of October 16, 1956] 


Couprrt To Cursn Campatcn PAPER 


THROWAWAY IS CALLED FRAUD BY AKERS-——HE RETORTS TO CHARGE OF RED 
BACKING 


(By Douglas Dales) 


Representative Frederic R. Coudert, Jr., agreed yesterday to stop 
the distribution in its present form of a campaign newspaper that his 
Democratic-Liberal opponent, Anthony B. Akers, had labeled “a scur- 
rilous fraud.” 

Taking no chances, Mr. Akers sought yesterday the assistance of 
postal authorities in getting the paper barred from the mails. An 
answer was promised today. 

Meanwhile, the fight betwen the candidates in the 17th Congres- 
sional District over the charge by Mr. Coudert that his opponent had 
Communist backing continued unabated. The charge was contained 
in the paper to which Mr. Akers objects. 

Mr. Akers’ campaign manager, William Vanden Heuvel declared: 
“If you checked Coudert’s voting record, you would wonder why the 
Communist Party would want to get rid of him.” 

He cited the incumbent’s votes to cut the North Atlantic Treaty 
Organization appropriations; against military assistance for Western 
Europe; his opposition to Korean aid, and his attempt in 1954 to limit 
Presidential authority to act without congressional approval in the 
event of a military attack. 

Mr. Coudert countered that he had not accused his opponent of 
bidding for Communist suport, but merely that he was getting it. 

Mr. Coudert contends that his authority for the charge is this sen- 
tence appearing in the yt: Worker, Communist newspaper, on last 
April 5: “The naming of Akers spurred hopes that Coudert, who has 
been selected regularly since his first win in 1946, will be toppled this 
November.” 

The matter of the Coudert ee cere arose in a television 
program Sunday when Mr. Akers a tabloid-type newspaper, 
called the New York Bulletin, ide from charges of Communist 
support it contains an “inquiring photographer” column employing 
photographs of professional models and using fictitious names of per- 
sons purportedly endorsing Mr. Coudert. 

It was this column that Mr. Coudert agreed to delete from the news- 
paper if he decided to reprint and distribute it. 

‘IT don’t know whether we are going to distribute it,” Mr. Coudert 
said, “but if we do the column is going out. It’s inconsequential 
and adds nothing to the substance of the other material.” 

Mr. Coudert said his office had 2 the material for the pub- 
lication to Charles G. Hagedorn, publisher of Town and Village, a 
weekly paper on the East Side. Mr. Hagedorn, according to Mr. 
Coudert, “had the bright idea of the ee her column.” 
Mr. Coudert disclaimed any prepublication knowl of it. 
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The column contained four photographs of professional models 
obtained from a picture service known as Metromat. Beneath each 
was the name of a person and a purported statement from him sup- 
porting Mr. Coudert. 

Under one of the pictures was the name “Dr. Bernard Simon.” 
The only Dr, Bernard Simon in the Manhattan phone book is a plastic 
surgeon who operated on the disfigured young women brought here 
last year from Hiroshima. He had not endorsed Mr. Coudert. 


Mr. Hagedorn yesterday denied a report that he had picked the 
names out of the telephone directory. 


“T just made up fictitious names,” he said. 

He contended the endorsements were made by “actual” persons who 
did not want their names used. 

“T don’t see anything wrong in it,” he said. “It’s like using the 
names of Joe Smith or Joe Dokes.” 

Mr. Hagedorn declined to say how many of the newspapers had been 
printed, but:conceded “a few hundred have gone to clubhouses.” The 

apers carry a printed postal permit and Mr. Hagedorn said it had 
n planned to send them through the mails. 

The paper’s masthead says it is published by the Citizens Committee 

for Coudert at 122 East 83d Street. 


Exurerr 15 
(Text, pp. 17, 26) 


[From the New York Post of October 15, 1956] 
Couperr Am Apmirs Puoro Fakrery 


(By Arthur Massolo) 


A campaign worker for Representative Coudert (Republican, Man- 
hattan) admitted today that he used false names and photographs in 
a column of “testimonials” published in campaign literature for the 
Republican Congressman. 

he worker, Charles G. Hagedorn, editor and publisher of the news- 
paper Town and Village, said he was solely responsible for what An- 
thony B. Akers, Coudert’s Democratic-Liberal opponent in the 17th 
Congressional District, called a “malicious deceit.’ 

Akers, in a debate on NBC’s Viewpoint TV program yesterday, 
charged that purported Coudert supporters quoted in the interviews 
had repudiated the statements attributed to them and that the pic- 
tures printed with the interviews were photos of professional models. 

Neither Coudert nor his campaign manager, Ernest Hochwald, 
would answer Akers’ charges. Hochwald referred all questions to 


Big ee 
“The interviews were given by real people, but they didn’t want 
their names or pictures used,” Hagedorn said. 

“So I got the pictures from the Metro Mat Service and picked the 
names out of my head. It’s just a coincidence that they coincided 
with the names and addresses of real people. They were just fictitious 
names to cover the names of real people. 

“I’m simply amazed at all this fuss. This is standard operating 
procedure in advertising like this.” 
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Akers also cha that the campaig: falsely stated that the 
Daily Worker ania rting eras rae if 

Akers, who lost to Coudert by 814 votes in 1954, said he wired 
President Eisenhower urging him to stop the use of his name and 
picture in the pamphlet. He compared the tactic to “the doctored 
pictures” in the Butler-Tydings campaign in Maryland. He also 
sent telegrams to former President Hoover and former Governor 
Dewey, honorary chairmen of the Citizens Committee for Coudert, 
urging them to disassociate themselves with the group and to halt the 
distribution of the literature, 

Akers documented his charges with pictures and statements. He 
said the pictures, supposedly of Coudert supporters, but actually those 
of Serpe models, were purchased from the Pat Allen Agency, 
22 West 46th Street, by the Coudert committee and published in a 
four-page penepe er called the New York Bulletin. 

On page 2 of the Bulletin four pictures and statements were run 
under a column heading, “The Inquiring erg ays tgp The ques- 
tion asked was “For whom are you voting in the congressional elec- 
tion and why?” 

The first name was that of “Dr. Bernard Simon, Park Avenue.” 
His statement was: 

“I’m voting for Coudert because he fought against socialized medi- 
cine. Like a good family doctor, Congressman Coudert is dedicated 
to his work.” 

Akers said there was only one Dr. Bernard Simon in New York 
and “he happens to be a famous plastic surgeon who did the work on 
the Hiroshima maidens. The picture of the supposed Dr. Simon 
is really Graham Belsey, a professional model.” 

Akers said the agency told his investigators that this picture and 
three others were purchased by the Coudert committee for $40. 

The real Dr. Simon, Akers said in the TV debate, has protested the 
use of his name to the New York County Medical Society. A copy 
of the letter of protest sent to the medical group was shown on the 
program. Dr. pi real picture was shown by Akers. 

“The phone book I used didn’t contain the name of Dr. Simon,” 
H orn said. 

“Mr. Coudert didn’t have any connection with it. The only knowl- 
edge he had was when I showed him the layout and he said: “That 
looks good.” 

The second testimonial was from “Jenny Loschiavo, housewife, 
West Eighth Street.” Her statement: 

“I’m going to vote for Coudert because Akers is supported by the 
Daily Worker. And that’s enough for me.” 

Akers said his investigators traced the only Jenny. Loschiavo in 
a city, She was married, they found, and lives at 436 West. 52d 

treet. 

She’s 22, never voted, and never heard of Condert. or Akers,” Akers 
said, “besides, it’s not her picture but that of a young TV actress. 
We have the picture of the rea] Jenny.” 

Another is “John Flaherty, repairman, East 74th Street.” 
Akers said there is no person of that name on East 74th Street. He 
said the picture of Flaherty is really Guy Walker, a bit actor, who 
now lives in California. b einiatiatanhian Gren 
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The fourth picture was reportedly of “Arthur Porter, law student 
and first-time voter, Madison Avenue.” Akers said that he had been 
looking for such a.“Porter” since last Thursday, but can’t find one, 
He said, “the real Arthur Porter is Ray Walsh, a professional model 
who lives on Long Island.” 

Akers said that on page 3, the publication headlined: “Daily 
Worker Backs Akers.” 

He said his researchers checked back on every Worker issue and 
they found no mention of support. He said that the May and June 
issues of the Worker merely said that he had been nominated. 

“Coudert is a cowering shadow behind false faces,” Akers said, 
“This is no longer a partisan campaign. Decency is not a party 
virtue. By this malicious deceit and attempted smear, Coudert has 


insulted the voters of our district as well as the Congress of the United 
States.” 


{From the New York Journal-American editorial page, October 18, 1956] 
Ovt or Bounps 


We have a high regard both for Representative Frederic F. Cou- 
dert, Jr., and his Democratic opponent in the 17th (silk stocking) 
district, Anthony B. Akers. It is a tough fight and some things have 
been said that need to be repudiated, among them innuendoes in a 
campaign throwaway paper for Mr. Coudert that seem to us an at- 
tempt to pin a Communist smear on Mr. Akers. 

r. Coudert, who has a brilliant anti-Communist legislative rec- 
ord, certainly must know that Mr. Akers, heroic PT-boat commander 
in World War I, is as far removed from communism as he is. Hence, 
we think Mr. Coudert should make a clear repudiation of any attempt 
to couple Mr. Akers with the Communist line. 


[From the New York Post editorial page, October 16, 1956] 
Tr Seems Tuar Ir Was Four Oruer Guys—Bur Was Ir? 


Representative Coudert’s desperate bid for reelection has 8 ieserge a 


piece of fraudulent hucksterism that is unlikely to be equ 
campaign anywhere this year. 

The formula was as elaborate as it was shameless. First, one of 
Condert’s tub-thumpers selected 4:names. He says he just made them 
up, which would seem less astonishing if one of them had not been that 
of Jenny Loschiavo, a name that hardly sounds like an invention. | 
Anyway, he obtained 4 photographs of models from the Metro Mat 
Service, and attached the pictures to the “invented” names. He wrote 
testimonials for Coudert in behalf of each and published the words 
and pictures as a campaign broadside. 

It was, of course, designed to prove that all sorts of real folks were 
all-out for Coudert. But Coudert’s Democratic-Liberal opponent in 
the 17th Congressional District—Anthony Akers epottel 3 and ex- 

the deception. A Coudert campaign worker named Charles E. 
rn (a real-life character), thereupon valiantly volunteered to 
assume full responsibility. 


led in any 
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As this is written more than 24 hours have passed since the fraud 
was disclosed. Coudert has yet to issue any apology for the fraud 
committed in behalf of his cause. The saddest footnote, however, is the 
reaction of Mr. Hagedorn, who insists that he still can’t see what was 
wrong. 

“I’m simply amazed at all this fuss,” he said, “this is standard 
operating procedure in advertising like this.” 

Moreover, he explained, some people did say the things quoted in 
the testimonials; they just didn’t happen to be the models, or the 
people whose names the models used, and he still can’t tell us who 
they really were because their comments were confidential. 

Apart from the chicanery involved, another fascinating question is 
raised by the episode. We've long suspected Coudert was rapidly 
losing ground. But couldn’t his promoters find even 4 residents of 
his district willing to offer public testimonials to the man? Nonsense, 
there must be four. 





[From the New York Times editorial page, October 17, 1956] 
Suassy Tactics 


New York City’s most interesting and most exciting congressional 
battle is in the 17th (Silk Stocking) District, where Republican Rep- 
resentative Frederic R. Coudert Jr., is fighting to retain the House 
seat that he has held since 1946. His Democratic opponent is Anthony 
B. Akers, who 2 years ago came within 314 votes of defeating Mr. 
Coudert in a total of some 100,000 ballots. 

Neither the interest nor the excitement, however, in any way excuses 
the campaign deception perpetrated in a throwaway published under 
the imprint of Citizens Committee for Coudert, et al. This 4-page 
sheet contains an “Inquiring Photographer” column purportedly quot- 
ing 4 citizens, beneath their names and pictures, on the reasons they 
are supporting Mr. Coudert. It now turns out that the pictures are 
those of professional models and the quotations do not come from the 
alleged sources at all. Mr. Coudert, disclaiming any prepublication 
knowledge of the matter, says the column will be eliminated from the 
throwaway if it is reprinted and widely distributed, as “it’s inconse- 

uential and adds nothing to the substance of the other material.” 

e regret that Mr. Coudert has not seen fit to. denounce in much 
stronger language this fraud perpetrated in his name, 

We regret even more the fact that the same throwaway in two sepa- 
rate references attempts to tie Mr. Akers to the Communist Party 
by noting that he has been supported by the Daily Worker. In the 
first place, the only support mentioned is a one-sentence quotation 
from a peatly Worker story that appeared last April. In the second 
place, it is obvious that neither Mr. Akers nor any other citizens can 
prevent the Daily Worker from giving its kiss of death to anyone it 
wants to give it to. It is indefensible to drag an entirely spurious 
Communist issue into a campaign in which candidates are as far 
removed from communism as it is pone to be. Mr. Coudert owes it 
pe og constituents to disavow such tactics completely and unequivo- 
cally. 





UAMPAIGN EXPENDITURES COMMITTEE 89 
Lfrom the New York Journal-American, October 18, 1956] 
Repuprare Tactics, Axers Terts CoupErr 


Representative Coudert’s withdrawal of faked cxnpeign testimo- 
nials is not sufficient and must be accompanied by a public repudiation 
of such campaign tactics, Anthony B. Akers said today. 

Coudert agreed yesterday to vo tg nema of a campaign news- 
paper aimed against Akers, his 10ocrat-Liberal opponent in the 
7th Congressional District. 

The Republican Congressman said he had not known that Charles 
G. Hagedorn, who prepared the material, had used what Hagedorn 
called fictitious names im the testimonials. Some of the names were 
those of actual persons. 

“He has to stand on it,” Akers said today of Coudert’s shifting the 
blame to Hagedorn. 

“A simple statement at this time is not enough,” Akers said. “He 
must come before the public and repudiate his methods and tactics 
bearing false faces.” 

Akers said that earlier Coudert told him he was going to distribute 
the newspaper all over the district. 

One of the charges made in the controversial throwaway was that 
Akers had Communist support... To this Akers’ campaign manager, 
William Vanden Heuvel, replied: 

“If you checked Coudert’s voting record, you would wonder why the 
Communist Party would want to get rid of him.” 

He pointed out that, Coudert voted to cut NATO appropriations, 
against military aid to Western Europe and against assistance to 
Korea, and in 1954 tried to limit the President’s power to act with- 
out the approval of Congress in the event of an enemy attack. 

Coudert said he had not accused Akers of seeking Communist sup- 

rt, but merely of receiving it. He quoted this statement from the 

aily Worker of April 5: 

“The naming of Akers spurred hopes that Coudert, who has been 
selected regularly since his first win in 1946, will be toppled this 
November. 

But the Daily Worker itself, in a front-page editorial today, de- 
nied that it had indorsed Akers, 

“A chéck of our files reveals, alas, that our sole reference to this 
campaign was in June, when we made the single comment that it was 
‘im nt’,” the Daily Worker said. 

t added that “labor and liberal movements of-the city and district 
are campaigning to knock Coudert out of Congress because of his re- 
actionary, antilabor, pro-big business record.” 

According to Hagedorn, who is publisher of the East Side weekly 
Town and Village, “a few hundred” copies of the Coudert campaign 
newsletter “have gone to clubhouses” in the district. 

Akers asked the ye office to bar distribution of the throwaway 
through the mails after Hagedorn conceded that the testimonials were 


pot mi postal authorities promised him an answer today: 
e said: 

“Think what it means to Dr. Bernard Simon, the famed plastic 
surgeon whose name wes used with a false picture. Here is a profes- 
sional man whose code of ethics forces him to exercise a tremendous 
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amount of circumspection against becoming involved in politics and 
similar affairs. ; 

“Take Mrs. Jenny Loschiavo, a young woman living with her hus- 
band and 3-month-old. baby. The false statement attributed to her 
has caused a tremendous amount of concern and unhappiness.” 


Exuisrr 16 
(Text, pp. 17-18, 28) 


StaTeEMENT OF Mrs Marton Bacuracu 


My name is Marion Bachrach. On Monday, October 15, I received 
at my home at 51 Charles Street, a telephone call purporting to come 
from the Akers for Co Campaign Committee. After confirm- 
ing that I am Marion Bachrach, the man on the phone asked me 
if I would help elect Mr. Akers to Congress. He seemed particular] 
anxious to have me write a pamphlet for Mr. Akers. When I re ; 
he asked if I would serve as a member of the campaign committee. 
Finally, after I had also refused that request, he asked permission 
to use my name as one of Mr. Akers’ supporters. That request, too, 
I refused. 

I am a known Communist, and was a defendant in this summer’s 
Smith Act trial—in the course of which I was acquitted. In con- 
nection with trial proceedings—which began with my indictment in 
June 1951—my name has frequently appeared in the metropolitan 
press, as well as in the Communist press, to which I am a frequent 
contributor. My telephone is not listed in the telephone directory. 
The man at the other end of the phone seemed to know something 
about me—as indicated by his request that I write a pamphlet. Put- 
ting these facts together, I became suspicious and decided to tell the 
story to someone in authority at Akers’ campaign headquarters. This 
I did about 4 p. m. of Wednesday, October 17, in the presence of Mrs. 
Lucy Dean and two other persons. 

At Mrs. Dean’s request, I returned the same evening and repeated 
my account of the incident in the presence of a photographer and other 
™ -T aebauit: hie, staternent:-to, hie ittee, givi 

submit this en e Akers campaign commi ving 
them full authorization to make such use of it as they may eg 
Marton BAcuracu. 
Ocronger 17, 1956. 


Witnessed by: 
Lucile S. Dean (Mrs. Lucy Dean), 94 nagiree: ie Street, 
New York 12, N. Y.; Louis Wilkinson, 112 West Hous- 
ton. Street, New York 12, N. Y.; Leslie White, 37 
Charles Street, New York City; John Nussbaum, 323 
West 43d Street, New York City; Nancy Laurence, 
20 Jones Street, New York 14, N. yi: Raymond Dor- 


velo, 98 14th Street, Brooklyn, N. Y.; R. T. Brooks, 
5 East Ninth Street, New York City; Charles C. Colt, 
90 MacDougal Street, New York City. 
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Exar 17 
(Text, p. 18) 


05 rent 16 to Mr. Akers’ complaint, consisting of the reverse side 
of his campaign letterhead, showing names of members of committees 
active in his support, including Republicans for Akers, is omitted.) 


Exuterr 18 
(Text, pp. 19, 23) 


SraTeMENT oF Cuartes G, Haceporn to Raymonp D. Warts, Asso- 
ciaTe CounsEL, Speciran Commirree To Investigate CAMPAIGN 
Exprrenpitures, 1956, Unrrep Srares House or RepresEentrATIvEs 


I, Charles G. Hagedorn, being first duly sworn, depose and say: 

1. My name is Charles Gilmore Hagedorn. I am in the business of 
printing and publishing in New York City. By business is carried on 
through two New York corporations, entitled Town & Village, Inc., 
and Mail Unlimited, Inc., both of which corporations have their prin- 
cipal place of business at 614 East 14th Street, New York 9, x. Y. 
This is also my principal place of business. The telephone number 
there is Oregon 7-3131,. 1 reside at 1360 Flagler Drive, Mamaroneck, 
New York. My residence telephone number is Mamaroneck 9-2684. 

2. 1 am the president and principal stockholder of both Town & 
Village, Inc., and Mail Unlimited, Inc. Town & Village, Inc., is-used 
primarily to publish Town & Village, a weekly newspaper, Which I 
am the editor and publisher. Mail Unlimited, Inc., is usedfor job 
printing and miscellaneous periodicals which it publishes. Iscontrol 
the editorial policies of Town & Village newspaper. ‘ 

3. I have been a political admirer of Representative Frederic R. 
Coudert, Jr., for some years. My newspaper, Town & Village, has 
endorsed Mr. Coudert in his last two campaigns for Congress. How- 
ever, I have been personally acquainted with Mr. Coudert only the 
last 2 years and have met him only 4 or 5 times in my life. Except 
for causing my newspaper, Town & Village, to endorse him in his 
campaign for Congress, 1 have never been a participant in his cam- 
paign activities or a member of any political committee or organiza- 
tion supporting him. 1am not and have never been affiliated with any 
political organization, committee, party, or ta 

4. In June or July 1956, I had the idea of publishing a campaign 
leaflet. in newspaper form, for Mr. Coudert. Through my corpora- 
tion, Mail Unlimited, Inc., I have in the past prepared several such 
campaign leaflets for candidates of both parties. I went to Mr. Ernest 
Hochwald, Mr. Coudert’s campaign manager, in June or July 1956, 
and received his approval for my going ahead with plans for the publi- 
cation of a campaign leaflet in newspaper form for Mr. Coudert. It 
was understood that Mr, Coudert and Mr. Hochwald would pay for 
composition, printings and overhead. 

_5. It was agreed that the Coudert campaign leaflet would be called 
The New York Bulletin, and the leaflet is hereinafter referred to as 
the Bulletin, In about August 1956, when some of the copy for the 
Bulletin had already peanren to me by Mr. Hochwald Thad the 
idea of including in the Bulletin an Inquiring Photographer column 

85760—57——-7 






















92 CAMPAIGN EXPENDITURES COMMITTEE 


similar to those used in some New York City daily newspapers. I 
discussed the idea for this column with Mr. Hochwald and he was 
not particularly enthused about it. However, he agreed to my having 
such a column. I suggested that we obtain releases from the parties 
interviewed in the Inquiring Photographer column. ate 

6. All copy for all articles in the Bulletin, except the Inquiring 
Photographer column was furnished to me by Mr. Hochwald. None 
of the copy, except the Inquiring sprig. “oa column, the head- 
lines, and the captions, originated in my office. Mr. Coudert and Mr. 
Hochwald first saw the Inquiring Photographer column in page 
proofs that I submitted to them. I did not furnish them with galley 
pecans, but only page proofs. Mr. Hochwald and Mr. Coudert both 

lieved that the photographs and statements used in the Inquiring 
Photographer column were bona fide and genuine. . 

7. In actuality, the photographs used in the Inquiring Photographer 
column in the Bulletin were furnished to me by a mat service to which 
I subseribe, and have subscribed for 10 years or so, called Metro Mat 
Service, Madison Avenue, New York, N. Y. At the time the Inquiring 
Photographer column was prepared, I determined that it would be 
inconvenient to get actual interviews and photographs, since it would 
be necessary to get releases from such interviewed persons for the use 
of their photographs and statements in an advertising publication. I 
thought that it would probably be necessary to pay for such releases, 
and I was afraid that the opposition might get wind of this and make 
advantageous political argument of “Coudert buying endorsements 
and statements.” Therefore I decided to use imaginary names and 
imaginary statements and quotations. The quotations in the Bulle- 
tin’s Inquiring Photographer column were written by an employee of 
Mail Unlimited, Inc., my corporation, at my direction. I decline to 
give the name of this employee on the ground that it is immaterial, 
since I take full personal responsibility for the employee’s act, which | 
directed. 

8. The names used in the Inquiring Photographer column were com- 
pletely imaginary. I made up the name of Bernard Simon. My em- 
ployee selected the names of John Flaherty, Jenny Loschiavo, and 
Arthur Porter. I asked my employee to check the names in the phone 
book. I was told that there were no Dr. Bernard Simon on Park Ave- 
nue or any John Flaherty, Jenny Loschiavo, or Arthur Porter listed at 
the addresses in the Bulletin. So far as I and my employees were 
concerned all the names in the Inquiring Photographer column were 
fictitiqus and nonexisting persons. The photographs were of profes- 
sional models obtained from a mat service, and I believed that their 
use in this fashion was covered by the blanket release clause in my con- 
tract with the mat service. I did not know the names and addresses of 
any of the models, although I have since learned some of their names 
but offhand I don’t know them. I learned of their names in releases 
put out by Mr. Anthony Akers. It is common ees in advertise- 
ments (aiid I conceived this entire publication to be an advertisement ) 
to use photographs of professional models with fictitious names and 
quotations. 

9. I caused releases to be prepared in my office over the fictitious 
signatures of the fictitious persons, Bernard Simon, John Flaherty, 
Jenny Loschiave, and Arthur Porter. I had these fictitious releases 
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of fictitious persons delivered to Mr. Ernest Hochwald, 40 Exchange 
Place, New York, N. Y., about Friday, October 12, 1956. 

10. The Bulletin was printed by World Wide Press in Yonkers, 
N. Y., which does most of my printing including printing of Town 
and Village. The composition was done in my offices at 614 East 14th 
Street, New York, N. Y. The total press run on the Bulletin was 
150,000 copies. These 150,000 copies were delivered as follows: 
130,000 to Frankel Mailing Service, a Manhattan mailing house, 
which was to handle the mailing; about 6,000 to each of three Republi- 
can clubs in Manhattan. I do not recall the names or addresses of 
these clubs. Mr. Hochwald could give them to you. I kept about 30 
copies for my file. The delivery of the entire issue to Frankel Mail- 
ing Co. and the three Republican clubs was made sometime during 
the week of October 8-12, 1956. I understand that Frankel did not, 
mail a single copy and that very few copies were given out by the 

Republican clubs. 

11. On Sunday, October 14, on a television broadcast in which Mr. 
Coudert and Mr. Akers appeared, Mr. Akers confronted Mr. Coudert 
with a copy of the Bulletin and accused him of using false names and 
quotations in the “Inquiring Photographer” column. After the pro- 
gram Mr. Coudert called me up to ask if Mr. Akers’ accusation was 
true. I told him it was. I believe that Mr. Coudert and Mr. Hochwald 
decided that night not to use the Bulletin and I believe that they 
recovered all but a few of the 20,000 copies that had been delivered to 
the 3 Republican clubs. However, I did not participate in the recov- 
ery of these copies. This was handled entirely by Mr. Coudert and 
Mr. Hochwald. 

12. Mail Unlimited, Inc., paid the costs of composition and print- 
ing of the Bulletin. If the Bulletin had been usable, I would have 
expected to bill Mr. Coudert’s committee for about $1,900 to $2,000; 
but of course I will not bill him under the circumstances, since the 
publication is unusable through my fault and no fault of his. The 
Job is a total loss for my corporation and me. 

13. Mailing and distribution of the Bulletin were to be handled 
entirely by the three Republican clubs, Frankel Mailing Service. I 
do not know anything about their plans for distribution. The third- 
class permit for the Bulletin was handled by the Frankel Mailing 
Service, I believe. 

14. I do not have receipts for the copies that were delivered to 
Frankel Mailing Service and the three Republican clubs. I did have 
in my files the O. K.’d page proofs for the Bulletin as O. K.’d by Mr. 
Hochwald. 

I, Charles G. Hagedorn, certify that I have made the foregoing 
statements of my own free will; that I have typed and read the state- 
ment, consisting of four including this page, each of which such 
pages I have aes and that the statements made therein as of my 
own knowledge I know to be true and that the statements upon belief 
I believe to be true. 

I would also at. this time like to say that I profoundly regret the 
serious and innocent. embarrassment that I have rendered to Mr. 
Coudert and Mr. Hochwald. They are completely blameless in the 
matter and have been innocent victims of my thoughtless action. I 
feel that the only wrong that has been done has been done to Messrs. 
Coudert and Hochwald; that nothing was said in the Inquiring Pho- 
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tographer column that could not have been said by actual people; that 
there was nothing malicious intended. I have learned a great lesson 
from this incident. I am sorry that it had to hurt anybody. 
Crarnes G. HaGeporn. 
Srare or New Yorx, 
County of Westchester, ss: 

Before me, the undersigned notary public, in and for the county 
aforesaid, do hereby certify that Charles G. Hagedorn, known to me 
to be the person who signed the foregoing statements, personally ap- 
peared before me and acknowl that e made the statement, upon 
interrogation of Raymond D. Watts, associate counsel of the Special 
Committee To Investigate Campaign Expenditures, 1956, United 
States House of Representatives, which interrogation was conducted 
at 614 East 14th Street, New York, N. Y., on November 2, 1956; that 
the said statement was made of his own free will and is true to the best 
of his knowledge and belief. 

November 3, 1956. 

[NOTARY SEAL] Max Part, 

Notary Public. 

Commission expires March 30, 1958. 


APPENDIX Ill. EXHIBITS TO ACCCOMPANY REPORT 
ON IOWA, FOURTH CONGRESSIONAL DISTRICT 


Exuzisir 1 
(Text, p. 29) 


Des Mornes, Iowa, Vovember 10, 1956. 
Hon. Currrorp Davis, 
Chairman, Special House Committee on Elections: 

Evidence of irregularities in Fourth Congressional District in 
absent voters ballots. Evidence is unverified by substantial. Request 
you have representatives of committee present for official canvass of 
vote November 19. 

JAKE More, 
Iowa Democratic State Chairman. 





Exuisir 2 
(Text, p. 29) 


Leon, Iowa, November 11, 1956. 
Guts Lone, 

Chief Counsel, Special Committee on Campaign Expenditures : 
Confirming telephone conversation this date. I want to certify, and 
of course will state under oath, that I have already gathered sufficient 

evidence of irregularities and violations of election laws to chan 
the outcome of the election in the Fourth Iowa con Certainly 
there is enough evidence to require a recount of ba in the 11 out 
of 14 counties still using ballot system and in Mahaska County which 
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uses machines. The auditor admits that he did not comply with the 
State law in sending applications for absentee ballots to precinct 
judges with the ballots in same county. Sheriff stated that he has 
238 absentee ballots in his possession at noon election day and sought 
to bet $500 he would win. He did by 200 votes; 780 votes by absentee 
in that county, 700 of them Republican votes. In Poweshiek County 
500 absentee Republican votes obtained and counted illegally. In 
Union County the irregularities in counting in the precincts will inval- 
idate 386 Republican votes. The irregularities in Monroe County 
involving 212 Republican absentee votes will invalidate them. In the 
town of Albia, irregularities in counting will invalidate 201 more Re- 
publican votes. This, along with irregularities in almost every pre- 
cinet in the district, make it mandatory that an investigation be made 
and the evidence preserved. The total votes in the district, according 
to unofficial returns, show Karl LeCompte, Republican, 57,963 votes 
and Steven Carter, Democrat, 56,595. Official canvass to start in each 
county at noon November 12. If any further information needed 
please contact me. Thanks. 
STevEN V. Carrér, 
Democratic Candidate for Congress, Fourth District of Lowa. 


Exuipir 3 
(Text, p. 29) 


Wasutneron, D.C., November 12, 1956. 
Hon. Sreven V. Carrer, 
Democratic Candidate for Congress, Leon, Lowa: 

Pursuant to your request and acting upon Chairman Davis’ au- 
thorization, I am instructing Richard T. Allen, the committee’s chief 
investigator, who is now in lowa, to unoflicially observe canvass in 
Fourth Iowa Congressional District and report to the committee. 

Giitiis W. Lone, 
Chief Counsel, Special Committee to Investigate 
Campaign Expenditures, 1956. 


Exuipsir 4 
(Text, p. 29) 


Leon, Iowa, November 30, 1956. 
Hon. Ciarrorp Davis, 

Chairman, Special Committee To Investigate Campaign Ex pendi- 
tures, 1956, New House Office Building, Washington 25, D. C. 
Deak Sir: In accordance with the requirements outlined by Mr. 
Gilis Long, your chief counsel, I am enclosing a statement made by 
myself setting up allegations of the irregularities that occurred in 
Towa’s Fourth Congressional District in connection with the election 
held November 6, 1956, and in support thereof I am enclosing my own 
affidavit and affidavits made by Mr. William Jones, one of my attor- 
neys in the election contest, who has been making a preliminary in- 

vestigation in each county since the election. 
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I am also enclosing copies of the precinct-by-precinct canvas as 
made by the boards of supervisors in each county. 

In our preliminary investigation every effort was made by Mr. 
— to be friendly and at the same time firm enough to secure the 

acts. 

After the preliminary investigation and upon going back to secure 
detailed evidence, the very first county auditor approached absolutely 
refused to let Mr. Jones have the pollbooks that were used by the 
canvassers and which are not. public records without Mr. Jones resort- 
ing to injunction procedure to secure them. Inasmuch, as time is so 
important, if we are to secure the evidence before it disappears, re- 
sorting to the courts is an impractical thing in this contest. In view 
of the fact that the only possible way we can be certain that the evi- 
dence will be reserved is for your committee to act and act immediately, 
I respectfully submit this request. 

Very truly yours, 
Sreven V. Carrer, 
Attorney at Law. 
Exurierr 5 


(Text, p. 29) 
Strate or Iowa, 
County of Decatur, ss: 

I, William Jones, do depose and say that I have conducted a pre- 
liminary investigation on behalf of Steven V. Carter, the Democratic 
candidate for Representative in the Congress of the United States 
from the Fourth Congressional District of Iowa, and that the follow- 
ing evidence pertinent to and affecting the contest by the said Steven 
VY. Carter of the election of Karl M. LeCompte, incumbent, Republi- 
can, of Corydon, Iowa, is true as I verily believe. 

In Appanoose County, in the city of Centerville, in said Fourth 
Congressional District of Iowa, in two precincts, namely, the first of 
the first and the first of the second, ballots were delivered by the county 
auditor at 6:30 a. m. on the day of election, but the law requires that 
they be delivered at least 12 hours previous to the day of election, and 
proper receipts were not obtained. 

Also, in the first of the first precinct the election officials failed to 
execute the proper certificate on the tally books which were filed with 
the county auditor and sheets were torn out of the tally books and 
more votes were cast in the precinct than there were people registered 
on the pollbooks. 

That in the same two precincts under the direct influence of the 
Republican county chairman those people who were charged with the 
statutory duty of assisting in the count were precluded from so doing 
with the direct result that those counting were pushed beyond human 
endurance, thereby increasing the errors, and that many ballots were 
counted in favor of the incumbent that should not have been. That 
the total number of errors could only be determined by a recount of 
the ballots in those precincts. That there were errors committed in 
each and every precinct in said county in counting said ballots. 

That in e County there were four precincts where the election 
officials appointed did not comply with code section 49.12 of the 1954 
Code of Lowa, which requires the board of supervisors of each county 
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to appoint a majority of the election officials from the party which 
received the majority of the votes in said precinct in the last previous 
election. That because an unlawful majority of the election officials 
in those precincts were from the Republican Party they were able to 
overrule the Democratic representatives on said election boards and 
counted illegal ballots in favor of the incumbent. The exact number 
could only be determined by a recount of the ballots. 

In Decatur County errors were made in counting in favor of the 
incumbent. The exact number could only be determined by a recount 
of the ballots in that county. 

In Keokuk County the county auditor stated that the applications 
for absentee ballots had been retained by him in his office from the time 
that they were filed by the absentee voters until the 12th day of 
November 1956. The law of the State of Iowa required that the 
judges who count the ballots cannot open the envelope containing the 
absentee ballots until they have compared the signature on the applica- 
tions with the signature on the affidavit on the envelope containing the 
absentee-voter’s ballot. The law also specifically provides that unless 
this is done the absentee ballots shall be rejected. That more than 

50 absentee ballots were illegally counted and are so mingled with 
the other ballots cast in each precinct that it would be impossible to 
distinguish them from the other ballots. 

That in Jasper County a number of the boards of election officials 
appointed did not include the number of Democrats required by code 
section 49.12 of the 1954 Code of Iowa. That in the fourth precinct 
in Newton Republican members of the board of election officials 
actively electioneered in favor of the Republican candidates. That 
absentee votes cast by people who were not qualified to vote in Jasper 
County were counted in Ravel of the incumbent. That errors were 
made in counting the ballots in each and every precinct in Jasper 
County in favor of the incumbent and that the number of errors so 
made can only be determined by a recount of the ballots. 

That in Newton, where registration is required, a large number of 
voters improperly registered were allowed to vote in favor of the 
incumbent. 

In Lucas County a number of absentee voters were allowed to cast 
ballots in favor of the incumbent who were not absent from the 
county on election day and who were physically able to go to the 
polls and who were therefore required by law to go to the polls. 
That absentee ballots were taken by a representative of the Republi- 
can Party from the office of the county auditor to the post office 
where the stamp was canceled and the ballot handed back to them 
and taken to the voter and returned to the county auditor by the same 
procedure and counted in favor of the incumbent in violation of 
the law. That in said county and in each and every precinct a large 
number of errors were made in counting said ballots in favor of the 
incumbent and that the exact number can only be determined by a 
recount of the ballots. 

That in Mahaska County where voting machines are used there was 
a great many irregularities in the handling of absentee ballots and 
the misconduct on the part of the Republican county auditor and the 
Republican candidates for the member of the board of supervisors, 
working in conjunction with the Republican candidate for sheriff 
and his deputy and various Republican candidates for justices of the 
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peace constituted fraud. That in this connection I found evidence 
that the auditor gave the ballots to a justice of the peace who held 
them in his hands without a proper request having been made by 
a8! voter for said ballots and that the sheriff called up at least three 
individuals and asked them to go to this justice of the ce and 

their absentee ballot and vote it straight Republican before the 
justice of the . That these voters did this and that those ballots 
were later delivered ie the sheriff to the auditor’s office and were 
subsequently counted for the incumbent. That this same combina- 
tion was instrumental in securing a number of absentee ballots from 
people who could have voted in person and otherwise and that illegal 
yractices obtained generally in their efforts to secure ballots for the 

publican candidates including the incumbent. 

That the county auditor of Siahanka County retained in his pos- 
session all of the applications for absentee ballots and did not send 
them to the judges in the precincts and that the judges illegally 
opened the absentee ballot envelopes without having first ascertained 
that the signature on the application was the same as that on the 
affidavit on the envelope. That the judges then proceeded to count 
the ballots in favor of the incumbent and that such action on their 
part was fraudulent and in violation of the laws of the State of Iowa 
and that said ballots should not have been so cast in the incum- 
bent’s favor. 

That in the same county on election day the county auditor de- 
livered absentee ballots into the hands of the sheriff to be transported 
to the various precincts and that the sheriff was not properly depu- 
tized by the county auditor for that purpose. That the sheriff made 
statements that as late as noon on election day he had in his pos- 
session 238 abseritee ballots and offered to bet that he would win and 
which he did by 200 votes. That many voters voted by absentee 
ballots who were not qualified tedoso. That many voters improperly 
registered were allowed to cast their vote in favor of the incumbent. 

That in Monroe County a social welfare worker employed by the 
county working on behalf of the incumbent and other Republican 
candidates wrote letters to the old-age-assistance recipients and 
others living on social welfare relief requesting that they wait until 
she could vote them by absentee ballots. That she did vote a large 
number of these people and due to her position on the welfare board, 
influenced them to vote for the incumbent and other Republican 
candidates when that was not in fact, their real will. That in the 
town of Albia in said county, many irregularities were practiced by 
the counting boards and errors were made in favor of the incum- 
bent and the total number of such errors can only be ascertained by 
a recount of the ballots. 

That in Poweshiek County which votes by machine many of the 
same irregularities in connection with the voting of absentee ballots, 
especially in the town of Montezuma were discovered. That in addi- 
tion to that a number of other irregularities were found. For ex- 
ample, in the fourth ward in Grinnell, two more ballots were shown 
cast on the machine than there were — on the polling list. In 
the second ward in Grinnell, two more ballots were shown cast on the 
machine than were people on the polling list. That in Jackson Town- 
ship, one more vote was shown cast on the machine than there were 
names on the polling list. That a check of the polling list indicates 
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that a number of absentee ballots were opened before the polls were 
closed and cast on the machines in various precincts in the same 
county. That under the law of Iowa said absentee ballots were not to 
be opened until the polls were closed. : 

That in Rinaaolt Counts, many errors were made in every precinct 
in keeping the tallies during the counting of the ballots and that these 
errors were made in favor of the incumbent. That a number of ab- 
sentee votes were allowed to cast their votes and they were not qualified 
to vote in Ringgold County. et gas ; 

That in Union County there were many irregularities discovered in 
connection with the handling of the absentee ballots and that a num- 
ber of voters were allowed to vote by absentee ballot who were not 
qualified to do so and that they cast their votes in favor of the incum- 
bent. That in some precincts, the voters upon opening their ballot 
to vote, discovered that the ballot had already been marked in the 
Republican circle. That there were irregularities and errors made 
in favor of the incumbent in counting in every precinct in the county 
and that the total number of errors can only be determined by a re- 
count of the ballots in that county. 

That this affiant has not had an opportunity as yet to investigate 
Davis and Wapello Counties but that he has received information 
that in each of those counties there were a number of irregularities 
practiced that resulted in votes being cast in favor of the incumbent 
that were illegal. 

That this affiant sincerely believes that on the strength of the evi- 
dence already found that the only way a true result from the election 
held November 6, 1956, in connection with the contest between Karl 
M. LeCompte, incumbent, Republican, and Steven V. Carter, the 
Democratic candidate, for the House of Representatives in the Con- 
gress of the United States, can be established is to make a thorough 
and complete investigation to establish the illegal ballots that were 
cast and to recount the ballots in each and every precinct and to check 
the machines in those counties where machines were used. 

That this affiant further deposes and states that from his observa- 
tion of devices and practices employed whereby illegal votes were 
cast in favor of the incumbent, Karl M. LeCompte, that the total sum 
of said votes would be in excess of 4,000, which, when subtracted from 
the incumbent’s total vote, would result in said incumbent. securing 
only 54,031 votes and the Democratic candidate, Steven V. Carter, 
receiving 56,409 votes, which would entitle the Democratic candidate 
to the office for which he was a candidate at the November 6, 1956, 
general election, and for which he is qualified to serve, namely, the 
office of United States Representative from the Fourth Congressional 
District of Iowa, by reason of the fact that this candidate does have 
the plurality of the legal votes cast in said district. 

Dated this 30th day of November 1956. 


WitiiAM JONES. 


Subscribed and sworn to before me and in my presence by the-said 
William Jones, this 30th day of November 1956. 


[span] Donna GRIFFIN, 
Notary Public in and for Decatur County, Lowa. 


My commission éxpires July 4, 1957. 
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INTRODUCTION 


We still hear the question, occasionally, ‘‘What is small business?” 
Perhaps it would be well to restate here what the committee’s 
purpose been, and call attention again to an article of faith which 
makes our purpose not pe merely worthwhile but, we think, essential 
to those ways of life which form the foundation stone of our national 
philosophy. Our faith resides in a free competitive enterprise system, 
where the door of opportunity is always open to newcomers—in 
every line of business. These are the conditions we have sought to 
reserve, where they exist, and to restore, where they have been lost. 
n the final analysis this has been both our objective and our defini- 
tion of “small business.” 

It is true, of course, that in operating specific programs for small 
business and in drawing up procedures and regulations for the opera- 
tions of these programs, the administrative agencies frequently 
require a set of precise definitions or criteria. th these instances, 
somewhat arbitrary decisions must be reached, based upon judgments 
as to what is the most suitable to the particular program, and bearing 
in mind the basic objectives of maintaining a free competitive enter- 
prise system. 

While the committee has been concerned—and is now concerned— 
with the specific definitions to be applied to specific programs, it has 
not thought it either necessary or appropriate to promulgate criteria 
as to what it would consider small business or what it would consider 
big business. Indeed to do so would most likely confuse the under- 
standing as to basic erepie Speaking on this point on January 11, 
1955, just before the House adopted its resolution establishing the 
committee in the 84th Congress, the committee’s chairman, Mr. 
Patman, said: 


It is not as if we had to draw a boundary line and declare 
that business on one side of the line is friend and that on the 
other is foe. Obviously, it will always be the policy of Con- 
— to help all business, large and small. We are not out to 

estroy big business; we merely wish to see, and we must see, 
that in the course of our decisions as to how the economic pie 
shall be cut, who shall have the advantages and who the dis- 
See small business is given an opportunity to keep 
pace in the race. 


Clearly we paces ise that modern methods of production and dis- 


tribution frequently require large amounts of capital and large-scale 
economic organization. These are the requirements imposed by 
technical efficiency. a af ireincge 

It. is equally clear, however, that in many. industries, individual 
corporations have—over the y wn, or been consolidated, into 
vast organizations which far eed the requirements of technical 
efficiency. There is, of course, a considerable body of public opinion 
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which is influenced by the myth that there is a necessary connection 
between sy are and efficiency, and that some industries are neces- 
sarily “big business’’ industries. But an inspection of the industries’ 
lists will quickly demonstrate that there are very few purely “big 
business” industries. In most industries there are various small firms 
that have been able to compete with the giants, at least in some phase 
of that business. Furthermore, these firms have managed to survive 
.the competition and not infrequently they. have managed to survive 
in spite of formidable noneconomic advantages which the giants 
possess. The fact that such firms have survived suggests either that 
the efficiency which is supposed to accompany giantism does not exist 
or that there has been such a loss of the growth of giantism, that the 
increased efficiency has not been passed on to consumers in the form 
of lower prices. 

More thoughtful observers of the increasing concentration of con- 
trol over the Nation’s economic life have expressed fears like those 
expressed by President Roosevelt in a message to Congress in 1938: 


Private enterprise is ceasing to be free enterprise and is 
becoming a cluster of private collectivisms; masking itself 
as a system of free enterprise after the American model, it 
is in fact becoming a concealed cartel system after the 
European model.' 


On the other hand, there is a growing body of thought among 
economists and other students of business behavior which holds that 
the loss of competition which comes about with the extreme concen- 
tration of an industry does not depend, necessarily, upon cartel 
arrangements being made. Rather, there is considerable logic to the 
view that under conditions of “fewness,’’ the rival firms behave col- 
lectively much like a monopolist, according to the dictates of common- 
sense and self-interest, quite spontaneously, and without overt agree- 
ments being made. Thus, while the monopolist tends to follow price 
and production policies which maximize his profits, so, too, do “oli- 

opolists” follow price and production policies which maximize their 
joint. profits. 

But whatever the explanation—cartelization or spontaneous recog- 
nition of the joint advantages of monopolistic behavior—the results 
are about the same. In either case, the results are high price and 
low production policies. These policies tend to an economy of restric- 
tion and scarcity—not to an economy of progress and abundance. 
A monopolized economy may operate at full employment levels for 
a while—particularly in periods of huge Government, expenditures, 
but much logic supports the view that ultimately such an economy 
results in unemployment and collapse. Furthermore, even if wa 
could be found to teep an “oligopoly” system functioning, it would 
still be repugnant to American ideals. Our people still take offense at 
the idea that our economic lives should be controlled either by Govern- 
ment monopoly or private monopoly. . 

We are not opposed to progress, and we are not opposed to freedom 
for private ren Pe sere “an methods and ene or- 
‘ganization in the quest for progress. e are not opposed to bigness 
‘which is necessary for efficiency. Nor have we interpreted the action 
t Final Report of the Temporary National Economic Committee, p. 12. 
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of the.House of Representatives in adopting the resolution which: 
created our committee as implying any opposition to these things. 

We have, however, been opposed to the needless destruction of 
small business through sheer abuse of big business power. We have 
been opposed to aalt business giving way to giantism in one industry, 
or one line of business, merely because giantism is required to come to 
terms with needless giantism in another line of business—such as is 
the case when only big business can obtain access to an advertising 
medium, or when only big business can gain access to investment funds. 

Finally, we have been opposed to big business manipulating, or 
unduly influencing, the policies of Government so as to create a climate 
of special advantage for big business. 

When the House adopted the resolution creating our committee, 
almost 2 years ago, the clear purpose was to help small business, 
That purpose we have tried to accomplish. In all candor, however, 
we must report that in these 2 years we have witnessed a substantial 
deterioration of the position of small business and a strengthening of 
the position of the giant combines. 

We have witnessed, as a result of an inadequate anti-price-dis- 
crimination law, madequately enforced, much needless destruction 
of small firms. We have witnessed big manufacturers, with sales 
outlets in many markets, cutting prices in a few selected markets, 
with the effect of destroying small competing manufacturers and 
barring access to markets wherever new small competitors try to 
arise. Such, for example, has been the demise of many small manu- 
facturers of bread. An official of an association of bread manufac- 
turers, testifying to our committee on the effects of discriminatory 

ricing in his industry, has offered an estimate that the number of 
read manufacturers in the country has been reduced by one-half 
during the past 10 years.’ 

We have likewise witnessed much needless destruction of small 
wholesalers and retailers as a result of these price discriminations. 
We have found that manufacturers are again giving big chains and 
other big buyers extensive price advantages which they do not 
accord their smaller customers, and the old rule of limiting these 
advantages to the amount of the differences in the manufacturer’s 
costs of supplying the different customers has fallen by the wayside. 

We have witnessed a sad deterioration, not only in the anti-price- 
discrimination law, but in the administration of the other antitrust 
laws which were designed to protect small business from monopolistic 
practices and to keep the channels of commerce open. 

We have witnessed most serious restrictions of individual business 
freedom among retail gasoline dealers—who are supposedly independ- 
ent businessmen. We have heard complaints of an unholy alfianee 
between the giant oil companies and the great rubber companies, the 
terms of which are, alllegedly, that the oil companies exercise a 
coercive influence over their respective customers—for a fee—to cause 
these retailers to deal only in the tires, batteries, and other products 
manufactured by the chosen rubber company. 

We have witnessed the Attorney General of the United States. 
lending his name and the prestige and resources of his public office to a 


2 hear on Price Discrimination, Select Committee on Small Business, House of Representa- 
Lived Novothber pp. 365-366, : 
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formidable project aimed at a further weakening of the antitrust 
laws. Specifically, we have witnessed the Attorney General extendin 
the auspices of his office to the creation of a “report” conceived an 
executed by a group of ite Baagersncasr lawyers and notorious lobbyists, 
and we have witnessed this report’s being used in an attempt to 
instruct the law enforcement agencies, and worst of all, our Federal 
courts, in ways to interpret the antitrust laws. 

_ We have witnessed—as a result of an inadequate antimerger law, 
inadequately enforced—a great consolidation and centralization of 
many previously competitive industries. We have witnessed such 
mergers taking place for no apparent reason, except that the bigger 
corporations have great accumulations of undistributed profits to 
reinvest, on behalf of their stockholders, and manifestly the lessening 
of competition which can be expected to result from the mergers 
promises enhancement of profits and a more secure control over the 
corporate destinies. 

We have witnessed the biggest corporations of all, flush with accu- 
mulated savings, engaging in a recordbreaking expansion of produc- 
tion plants and sales outlets, while smaller competitors could barely 
find sufficient credit to carry present inventories. We have witnessed 
record levels of new investment which will add little to the productive 
capital of the Nation, but which will add, rather, new facilities to the 
holdings of the corporate giants—to take the place of facilities of 
smaller firms destined to go out of business. 

“We have witnessed the corporate giants quietly raising taxes, shift- 
ing the burden of the corporate income taxes on to consumers, and 
taking more profits with which to acquire a larger share of the pro- 
ductive resources of the Nation. At the same time we have witnessed 
smaller corporations, not so exempt from competitive pressures, strug- 
gle under the burden of the tax. 

We have witnessed Government steps to squeeze commercial bank 
credit, as a result of these big business price increases, and we have 
witnessed small business needs for credit grow as a result of these 
price increases. 

We have witnessed our military services, either through ignorance 
or indifference to the consequences, place an annual $15 billion in 
defense business with a few favored corporate giants. And we have 
found the military services Geapeee $1.5 billion a year in subsidies 
for development of new products and production techniques, and not 


only funneling subsidies to a few giant corporations, but allowing these 
corporations to acquire and control the patents on the new technology 
which these Federal subsidies produce. 

Finally, we have heard all of these things defended as being not 
only eminently fair, but in the highest public interest. 











CHAPTER I. THE POSITION OF SMALL BUSINESS IN THE 
UNITED STATES ECONOMY 


When our chairman, Mr. Patman, asked the House in January of 
1955 to establish a Select Committee on Small Business, he said: 


_ We are now coming into a new period of business expan- 
sion—or so we hope * * * but small business is not now in 


a position to make its proportionate share of the new expan- 
sion. 


The new expansion has indeed taken place. The gross national 
product, expressed in 1955 prices, has grown from $365.4 billion in 
1954 to $390.9 billion in 1955, and to an estimated annual rate of 
$413.8 billion by the third quarter of 1956. While this growth has 
not been recordbreaking, compared to the growth rate of the previous 
two decades, it nonetheless represents a substantial per capita gain 
in the volume of goods and services produced in the United States. 

Furthermore, business expenditures for new plant and equipment 
have been recordbreaking—at least in terms of current dollars spent. 
Last year, according to the Department of Commerce estimates, bus- 
iness firms invested $28.7 billion in new plant and equipment, and 
surveys of business expansion plans indicate that new investment 
will reach about $35 billion in 1956.2 All available evidence points 
to the conclusion, however, that small business has indeed failed to 
Keep pace in the expansion. 

he number of firms in operation has increased, of course. The 
Department of Commerce estimates that there were 4,252,000 bus- 
iness firms in operation at the end of last year which was 63,000 
more than at the end of 1954. During the year, 374,200 new firms 
were organized; 310,900 discontinued business; and 321,500 trans- 
ferred ownership.® 


The number of firms has not kept pace 


It is apparent, however, that in both 1954 and 1955 the population 
of business firms failed to keep pace with the growth of business, which 
marks a reversal of the trend which had been in evidence in the 
previous 7 years. This fact is graphically illustrated in chart I, 
where the number of firms in operation each year since 1928 is related 
to the GNP of that year. Here the GNP is expressed in constant 
prices (1955 prices), so that the estimates represent real volumes of 
goods and services produced, in each year, without respect to price 
changes. ; 

It may be observed from the chart that except for the years bearing 
the immediate impact of World War II, there has been, for the most 
part, a close relationship between the volume of goods and services 
produced in any given year and the number of business firms in 

1 Congressional Record, January 11, 1955, p. 217. 


2 Survey of Current Business, June 1956, pp. 4 and 6. 
4 Ibid. p. 8. 
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operation in that year. There are a few notable exceptions: for 
example, in 1941 there was a tremendous increase in GNP, over the 
ae preceding year, and there was not any immediate and fully corre- 
fe os sponding increase in the number of business firms. Under such 
7 a circumstances this would be expected, particularly in view of the fact - 
Bn ee that a large proportion of the sudden jump in GNP from 1940 to 

. ti 1941 resulted from the placement of defense orders. Most of such 
5 i | orders are, of course, placed directly with manufacturers and do not 
. ' fe =| require the amount of services of firms in the distribution fields which 
would accompany a like volume of manufacturing destined for 
civilian markets. 

When the average relationship between the number of firms in 
operation and GNP is computed for the years 1929 through 1955, 
but omitting the years 1942-46, it may be seen that the number of 
firms in operation in both 1944 and 1945, was inordinately low. 
Normally, it might be expected that in 1954 the business population 
would have been greater than that indicated by the GNP—on the 
basis of the average relationship of the previous years—since there 
was a substantial drop in GNP in that year, and it would be expected 
that many firms destined for failure as a result of declining business 
would tend to hang on at least for a while. 

Finally, had opportunities for small business kept pace with the 
business growth of 1955, there would have been substantially more 
firms in operation by the end of that year than the Department of 
Commerce has reported. More specifically had the number of busi- 
ness firms in operation kept pace with the constant dollar volume of 
business done in that year, there would have been 126,000 more firms 
than the Department of Commerce estimates, 


ie Per capita increases in the number of business firms 
ee It has frequently been pointed out that, on a per capita basis, the 
eee number of business firms in operation in the United States in some 

{ e recent period has usually been greater than at some earlier period. 
There are notable exceptions of course. In the World War II impact 
years large numbers of small businesses ceased operation for reasons 
not too difficult to recall. Owners and key personnel of small firms 
entered the military services and, moreover, countless small! firms, 
considered nonessential to the war effort, fell victims of materials 
shortages. Furthermore, a very large preparer of the goods and 
services. produced in those years were purchased by the armed serv- 
ices, directly from manufacturers, and the civilian economy was 
necessarily on short rations. Many automobile dealers went out of 
business, for example, simply for the reason that there were almost 
no automobiles to be sold. 

The fact that the number of business firms in operation per capita 
has tended to increase over the years, is, moreover, sometimes taken 
to imply that business has become less concentrated, which is perhaps 
the impression which the users of these figures wish to convey. Mani- 
festly, such reasoning overlooks two important facts. First and fore- 
most, the industrial revolution is still in progress, and the per capita 
output of goods and services has also been increasing, as increasing 
ne mesg of the population have also shifted from farming to 

usiness enterprise. Second, more specialized modes of living in 
recent decades have resulted in more and more of the population’s 
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economic activity being recorded in cash registers and counted— 
correctly—as business activity. For example, the farm wife who 
formerly did the family re but now obtains her bakery supplies 
from the local retailer, has added to the volume of business transac- 
tions—and expanded the need for business firms—though she has not 
necessarily added to the total production of goods and services. 

In short, the fact that the number of business firms has increased 
faster than the number of people provides no answer to the question 
whether small business is gaining or losing out. Its relevance is 
minor compared with other considerations which will be discussed. 


Small business failures increasing 


We, as other Members of the House, have been gravely concerned 
over the growing numbers of small business failures, and like other 
Members, we too have not found it rationally excusable that small 
business failures should be increasing in a period when business gen- 
erally is improving—indeed, a period which has been hailed in some 

uarters as one of business boom. 

Dun & Bradstreet reported 11,000 business failures last year—fail- 
ures which are either involved in court proceedings or are likely to 
involve losses to creditors. Furthermore, the same organization has 
reported 10,700 failures in the first 10 months of 1956, which is 17 
percent more failures than occurred in the first 10 months of last 
year. Unless there is a drastic reversal of this rate during the last 
2 months of this year, it is apparent that the failure rate for the 
“boom’”’ year 1956 will exceed the rate of 1954, a year of general 
business decline, a rate far in excess of any ciel since the early 
years of World War II. 

One of the striking features of the recent trends in business failures 
is illustrated by chart II, which compares the failure rate (number of 
failures per each 10,000 firms in operation) with Standard and Poor’s 
index of 420 industrial stocks. 

The point illustrated is that since about the third quarter of 1953, 
big business profits and prospects, as indicated by big business stock 
— have been rapidly advancing at the same time that small 

usiness failures have been increasing. By all normal expectations, 
of course, big business and small business would, if not share evenly 
in the general ups and downs of business, at least move in the same 
general direction. Thus, for example, between the first quarter of 
1950 and the third quarter of 1953 stock prices went up by 37 percent 
while business failures went down 18 percent. 

In contrast, between the third quarter of 1953 and the third quarter 
of 1956, business failures went up 45 percent, but big business stock 
prices shot up 108 percent. 


Most firms are small firms 


As ory indicated, the number of business firms per capita 
hab es no indication as to how the business of the country is divided. 
uch a statistic gives no hint as to whether a parti industry 
is made up of vigorous competitors, more or less evenly matched—or 
whether the business structure has assumed the nature of that found 
in some of the European countries, where a few large combines control 
all of the substantial means of production, and large numbers of small- 


shop keepers serve the unpromising function of distributing the 
combines : 
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We could further add that, contrary to an impression which has 
recently become current, a percentage rise in the number of business 
incorporations can hardly be taken as a sign that small business is 
tere On the contrary, only about 10° percent of the 

usiness firms of the country are incorporated, even when professional 
offices—such as those of doctors, lawyers, and dentists are not counted 
as business firms. 

Reverting to Jonuary 1, 1952, the last date for which such data are 
available, we find that only 525,000 of the 4,121,000 business firms 
then in operation were incorporated. In that year almost half of 
the business firms were in retail trade. Yet very large numbers of 
small firms were to be found in every major segment of business. 
For example, there were 327,000 firms in manufacturing of one kind 
or another; 394,000 firms in contract construction; 181,000 firms 
altogether, in such highly concentrated fields as transportation, 
communications, and public utilities, and there were even 38,000 
firms in mining and quarrying. More specifically, the approximate 
4 million business firms in operation at the beginning of 1952 were 
distributed among the major segments of industry as follows: 


TaBLeE 1.—Number of corporate and noncorporate firms in operation on Jan. 1, 1952, 
by type of industry 








All industries 


Mining and quarrying 

Contract construction 

Manufacturing - - - 

Transportation, communication, and other public utilities-..- 
Wholesale trade 
Retail trade 

Finance, insurance, and real estate............-.......-----.-- 

















Source: Survey of Current Business, April 1954. 


Furthermore, the overwhelming majority of business firms are 
“small’’ by almost any measure one might choose to adopt. According 
to a Department of Commerce survey as of January 1, 1951, 75 percent 
of all business firms in the United States had less than 4 paid em- 
ployees. Similarly, 87 percent of all firms had less than 8 paid em- 
ployees. Furthermore, in every major segment of industry, except 
one, 60 percent or more of the business firms had less than 4 paid 
employees. In mining and quarrying, 60 percent of the firms had less 
than 4 paid employees; in retail trade 79 percent of the firms had less 
than 4 paid employees; in the wholesale trade 63 percent of the firms 
had less than 4 paid employees, and even in the broad group known as 
“manufacturing” 43 percent of the firms had less than 4 paid em- 
ployees. 

nversely, in no major industry group did as many as 1 percent 
of the firms have more than 500 employees. This is not to suggest, 
however, that the few firms which do employ more than 500 employees 
are not formidable factors in the American economy. On the con- 
trary, these relatively few firms employ more than 44 percent of all 
the employees of business. In the manufacturing fields, a few firms 
that employed more than 1,000 employees each accounted for 51 
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percent of all the manufacturing employees. And’a few firms with 
more than 1,000 employees in transportation, communications, and 
public utilities employed 69 percent of all the employees in those 
fields. The distribution of firms among several employee-size classes 
in each major segment of industry is shown in table 2. 


TABLE 2.—Percentage distribution of business firms in operation on Jan. 1, 1951, by 
employee-size class 
































Employee-size classes 
All ss 20 to | 50 to |100 tolso0 to} 1,000 
classes |0 to 3/4 to 7/8to19| 49 499 | 999 | or 
} more 
} 

Be REE Sas ean Eee, 100.0 | 74.7 | 12.6 7.7 3.1 LO; 6.7); 06.1 0.1 
Mining and quarrying............-......... 100.0 | 60.4 | 14.2) 12.9) 68] 26/ 24 3 3 
Contract construction.............-.....-.. 100.0 | 70.2; 15.2} 93) 35] LO -6) @) ) 
I, cinch ccivlnsdpentpanenhanen 100.0 | 42.5 | 16.1 17.8)120); &4)] 50 «6 6 
Trans ion, communication, and other 

I I si oe. sintierehsercnvhsiadtinhipn mismicnen 100.0 | 77.1 9.9] 7.1 3.3 1.1 1.1 .2 +2 
EE SR nc ok cin en gcuschannmnaanna 100.0 | 63.0 | 16.6/)13.0| 5.2) 1.4 7). () 
Rael ii ela Siting ecspednee. SR 100.0 | 78.9 | 12.8 6.1 1.7 -4 -2) @) @) 
Finance, insurance, and real estate.......... 100.0 | 80.9} 10.5) 5.7 1.8 6 6] ® 1 
| gE ESET ES eee 100.0 | 82.7 9.3 5.1 1.9 6 3} @ (4) 

















1 Less than 0.05 percent. 
Source: U. 8. Department of Commerce, Office of Business Economics estimates, based primarily on 


data from the U. 8. Department of Health, Education, and Welfare, Bureau of Old-Age and Survivors’ 
Insurance. 


Most of the business is done by big business 


Fortune magazine has recently published a list of what it believes 
to be the 50 largest corporations in each of several fields of business. 
And it has likewise published, along with these names, certain of the 
corporations’ financial data, such as assets, sales, and prefits. By 
comparing the financial data for each of these 50 corporations with 
authoritative estimates as to the total volumes of business done in 
these fields, we arrive at some rather startling percentages. 

Specifically, the 50 largest commercial banks have about 39 percent 
of all the assets of all the commercial banks in the country, and, last 
year, these 50 banks earned about 44 percent of the profits of all 
commercial banks. Federal Reserve reports about 13,700 banks in 
the country at the beginning of this year. 

The 50 largest life insurance companies have 90 percent of the 
assets of all life insurance companies. 

The 50 largest public utilities have 79 percent of the assets of all 
public utilities, and, last year, received 80 percent of the operating 
revenues. 

The 50 largest transportation companies (railroads and airlines) 
have 92 percent of all the assets and, last year, received 92 percent 
of all the operating revenues. : 

In such a diverse group of businesses as ‘manufacturing,’ the 50 
— made 27 percent of all the sales last year. se 

ven among retailers, which are thought to be characteristically 
small business, the 50 largest retailers made 14 percent of all the re- 
tail sales last year. . 
The sources of these estimates are shown in table 3.* 


« For a list of the 50 largest corporations in each of the above groups see appendix tables 2 through 6. 
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-TaBLE 3.—The position of the 50 largest corporations in selected business fields 
[In billions of dollars} 





50 largest 
companies 
































ay Nn pn fl 
eos Gn wee 


BE gs 8-5 
eocane No #4 














Sources: Data for all commercial banks are from the Federal Reserve Board and for insured com- 
a a ; data for life-insurance companies 
‘ for public utilities are from the Federal Power Comm an 
unications ; data for “Transportation” are from the Interstate Commerce 
Commission and the Civil Aeronautics Board; data for manufacturers’ sales and retailers’ sales are from 
Survey of Current B February 1956; data for 50 largest corporations in each group are from Fortune 
magazine, supplement of July 1956. 


F 


Profit rates are proportionate to size of companies 

In the manufacturing fields—fields for which there are more infor- 
mative official reports than any of the others—there are considerable 
grounds for concern over the future of small business. 

In the first place, the number of firms in manufacturing has actually 
er. between the end of 1954 and the end of 1955 by some 19,000 

8. 

On examining the financial reports for manufacturing corporations 
compiled by the Federal Trade Commission and the Securities and 
Exchange Commission, we find that the smaller firms have been 
considerably less profitable over the past 5% years than have the bigger 
corporations. Furthermore, a most striking feature of this record is 
that the 7 size classes of corporations for which the data are published 
reveal that each larger size class of corporation has been more profit- 
able, over the past 5% years, than the size class below. Taking profits, 
after taxes, as a percentage of stockholders’ investment ° in the corpo- 
ration in each quarter year period over the past 5% years, we find that 
the average profit rate over these years varied from 6.9 percent per 
year for corporations having less than one-fourth million dollars of 
assets, up to 12.8 percent for the few big corporations having more 
than $100 million of assets. The average profit rate for the 5-year 
period ended June 30, 1956, is shown for each of the 7 corporate size 
classes as follows: 


+ Stockholders’ investment, as here used, includes inal -in capital, plus all ts over the 
and not paid out in dividends. ” mes r an al 
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T. 4.— Manufacturing corporations: annual 
— = by size of ee tek 1 ‘se rr ina oo 


[Profits as percent of stockholders’ investmen' 
Asset size = 2 " 


Re SESS aia RE OS Rags +) Uh) EUR Ra Ve cae en 11.2 
cris SO I ai i i ee eS eds whe wed ow 12.8 
dies bhieodinck eidicdeotis 10. 6 
a, ait a deals o banvpete acts yesh i Re te 10. 4 
Se Weare MS es ng ae Ee OR Or) fase ee fo 9. 4 
BE OE Be Wie osc Ba ys Se ei. & 3 
i REE Oishi, ee, Sod Ceee BA. madi tanh de dcincne 7.9 
Sata a Na i a ahr heb ewe st pew ors lem ee 6.9 


Source: Federal Trade Commission-Securities and Exchange Commission Quarterly Financial R 
for Manufacturing Corporations. , ~ Rb 


Unfortunately the official reports provide no details for size classes 
above $100 million of assets, altho i anore than one-half of the assets 
and profits belong to firms above this size, and the data thus merges 
the profit experience of corporations in the billion and in the multi- 
billion dollar size classes with those of a range of smaller sizes. 


Profit rates of big corporations have gone up, small corporations down 
In 1952 the spread between the profit rates of the largest and the 
smallest, corporations was not so t. In that year corporations 
with over $100 million of assets a profit rate of 11.8 percent, while 
at the other end of the scale corporations with less than one-fourth 
million dollars of assets had a profit rate of 9.3 percent. In the inter- 
vening years, however, profits of the smaller corporations have de- 
clined, while those of the largest corporations have gone up. The 
last year, 1955, profits, after taxes, of the smallest group had gone 
down to 5.5 percent of stockholders’ investment, while the rate for 


the biggest size group had gone up to 14.6 percent of stockholders’ 
investment. 


TABLE 5.—Rates of profits on stockholders’ investment, after taxes, in manufacturing 
corporations, by size of corporation 





Asset size of corpora- Asset size of corpora- 
tions ” millions of | 1952 | 1953 | 1954 | 1055 tions (in millions of | 1952 | 1953 | 1954 | 1955 
dollars dollars) | 





All corporations_.......- 10.3 | 10. 














5} 09}. 12 COP iris caeiicei.s .2..- &8) 92) 7.4 9.7 
QOVET 19D, Wciiienscrnnes- 11.8 | 12.1} 12.1) 14 a a en 8.0) 7.5] 5.6 9.0 
GO Ww 100. 555s 0.9; 94! B87) 116 WD Bacccchaee sonpeace 7.2; Z1} 64 8.4 
BP ie OB ia. eee ceeees. 9.7; O29) &7) ih than 14....1<....... 93} 68!/ 3.2 5.5 























Source: FTC-SEC Quarterly Financial Reports for Manufacturing Corporations, 


In the first half of 1956 the smallest manufacturer’s profits appear 
to be ee some improvement, after 3 not-so-profitable years. 
Specifically, the profit rates reported for the first half of the year 
were 9.8 t on an annual basis, for the corporations with less 
than one-fourth million dollars of assets, and 13.7 percent for corpora- 
tions with over $100 million of assets. Profit rates of the smaller 
corporations in fractions of years cannot be directly compared, how- 
ever, to annual profit rates for the reason that the reported profits of 
these small co tions characteristically take a seasonal dip in the 
last quarter of the Pe This characteristic is thought to result 
from bookkeeping adjustments, however, rather than from any real 
seasonal decline in profits. 


<ocohcenecte nee aC R 














16 FINAL’ REPORT 


Big corporations take the biggest profit margin on sales and have-the most 
“working capital” 

The ability of the larger corporations to take greater profits, after 
taxes, on their investment over the past 5% years appears to have 
been associated with their ability to take larger profit margins, before 
taxes, on their sales. This is illustrated in chart III where it may be 
seen that the smallest manufacturers have had profit margins ranging 
between 1.8 and 3.6 percent over the past 5% years, while corporations 
with over $100 million of assets have had profit margins ranging from 
11.3 to 13.5 percent. The greatest margin of these big corporations, 
incidentally, prevailed last year. 

Profit rates, that is, profits computed as a percentage of stockhold- 
ers’ equity in the corporation, would seem to provide the best of the 
available measures for comparing the profitability of one corporation 
with that of another, or for comparing one group with another group. 
Even here, however, there are shortcomings to the measurement. 
For example, although these rates should eantienlin indicate the 
rate of return on the amount of risk capital invested in the corpora- 
tion, they necessarily fail to take account of the question of how much 
of the stockholders’ funds is actually invested in a productive way; 
how much is in plant and equipment, in inventories, and in necessary 
working capital; and how much is in idle cash and Government secur- 
ities. Altogether, stockholders’ equity in manufacturmg corpora- 
tions at the end of June 1956 amounted to $128.5 billion. But these 
corporations had, at that time some $14.4 billion in cash on hand and 
in the bank, and another $11.4 billion in United States Government 
securities, or a total of $25.8 billion in this nonrisk form. This brings 
us to the concept of “net working capital.” 

Net working capital is the excess of current assets, which consist 
of inventories and accounts receivable, plus cash and securities, over 
current liabilities, which consist, for the most part of accounts payable 
and short-term bank loans, plus taxes and installments on long-term 
debt to be due within the year. Manifestly, we cannot say what 
amount of net working capital is properly needed to carry on the 
corporate business, and thus distinguish idle savings. The presump- 
tion is that the needs will vary from one corporation to another, 
depending upon the inventories to be carried and. the corporation’s 
practice of carrying customer accounts, and such other matters. 

We may, in a general way, however, compare the positions of cor- 
parenons in the various size groups on this matter of working capital, 

y relating their net working capital to their volume of sales. Here 
we find, as a general rule, that the biggest corporations have the great- 
est amounts of working capital in proportion to their sales volumes, 
and the smallest corporations have relatively the least working capital. 
Specifically, at the end of the second quarter of 1956, the corporations 
with more than $100 million of assets had net working capital amount- 
ing to 97 percent of their sales in that quarter. At the other end of the 
scale, corporations with less than one quarter million dollars of assets 
had net working capital amounting to only 49 percent of their sales 
in that quarter. 

Similar percentages for the other size groups may be found in the 
table below: 
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TABLE 6.—Sales and net working capital “ 6 manufacturing corporations, by asset 
size of corporation, 2d quarter of 1966 
Net w Net work 
Asset size of corporation (in millions of dollars) a Net sales capital per 
cen 

Thousands Thousands 

of dollars of 3 of dollars 
PE nan an ek sine cousernon cupola nian 66, 316 74, 158 89.4 
| SESS ETERS 35, 490 36, 454 97.4 
Bic incedicdonkicuabhuadsaeex sehiarcagiabddenentstbareean 4, 933 5, 115 96.4 
O_O ROR RRR REPRE ATA TST By 10, 480 10, 625 98.6 
ES RTE TIRE, RCS RREPIIE 3. 389 3,831 87.9 
3 RSS Be AR SE OS RRS 6, 859 8, 928 76.8 
4 RETA ERR = SONNET Eee 3, 693 6, 152 60.0 
DORR Pin ccdailiens.tokca~cedledllibebtesanacmcweebeceacts 1, 491 3, 053 43.8 














Source: FTC-SEC Quarterly Financial Reports for Manufacturing Corporations. 


Thus we might conclude either of two things. First, the big cor- 
porations have relatively more idle savings in Government bonds and 
cash, in which event the difference between the profit rates of the large 
and small corporations which we have pointed to actually understates 
the spread. Or, conversely, we might conclude that the smaller 
corporations have inadequate working capital. No doubt both 
statements would be correct, in part. The big corporations have 
accumulated vast profits over and above what was needed to make 
dividend payments; and despite the fact that they have been draw- 
ing on their savings to make tremendous investments in new plant 
and equipment, they still have large unused savings. In short, the 
13.5 percent rate of profit, after taxes, which the top size group 
earned last year was not merely their earni rate on invested 
— but their earnings rate on Government Conde and idle cash 
as well. 

On. the other side of the coin, and in view of the chronic problem 
small firms face in trying to obtain long-term financing, the relatively 
low amounts of working capital in possession of these firms no doubt 
results, in part, from the fact that they must carry relatively more 
short-term debt, and relatively less long-term debt than the larger 
corporations. Thus the books of the smaller corporations reflect high 
amounts of current liabilities which, if more felicitous financing could 
be arranged, would appear in the “noncurrent’’ column, 


Big anya total rate of return has gone up, small corporations’ 
own 

Before leaving this topic of rates of return, we should of course 
recognize that ‘profits,’ as recorded in corporate books, is an arbi- 
trary and variable concept in certain other respects. Specifically, the 
question of how much of net receipts of the corporation within a given 
period will be treated as profits and how much will be treated as 
refunds of invested capital, or as set-asides for oe of physi- 
cal assets, involves a degree of arbitrariness and hence nonuniformity 
as between corporations, 

In order to compare total rates of return, after taxes, on stock- 
holders’ investment we must thus take account of depreciation (and 
speed-up amortization) allowances, which are in a sense repayments 
of capital which has been invested in plant and equipment, and 
depletion allowances, which are in a sense repayments, with price 
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adjustments, of capital which has been invested in raw material 
resources. On this basis, we find that the total rates of return, after 
taxes, on stockholders’ investment in all manufacturing corporations, 
last year, was 18.9 percent, as compared to a “profit” rate of 12.6 
percent. On this basis, moreover, the biggest corporations are still 
shown to be the popes tre and, as a general rule, there was a 
descending order of profitability for each cane corporate size group. 
For example, corporations with more than $100 million of assets had 
a rate of return, after taxes, last year, amounting to 21.8 percent of 
the stockholders’ investment; while corporations with less than one- 
quarter million dollars of assets had a corresponding rate of 14.2 
percent. And here again we find that the rate of return of the top 
size group has increased steadily since 1952, while the rate of the 
smallest size group drop substantially in 1953 and 1954. and in 
the “boom” year 1955 this latter rate was still substantially below 
the 1952 level. More specifically, in 1952, the top size group had a 
rate of return, after taxes, which was 8.5 percent higher than the 
smallest size group; in 1955, the top size group had a rate of return 
53 percent greater than the smallest size group. Rates for other size 
classes of corporations having less than $100 million of assets are 
shown in table 7, although, as has previously been pointed out, the 
Government agencies responsible for the reports from which these 
rates have been computed merge all data for corporations having more 
than a $100 million of assets, so that the rates of the “supergiants,”’ 
the “giants,” and the mere “bigs” cannot be compared. 


TABLE 7.—Rates of return! on stockholders’ investment, after taxes, in manufacturing 
corporations by size of corporation 








Asset size of corporations (in millions of doilars) 1952 1953 1954 1955 

A CS CIR 6 on conn cibtudiici oie eaen 15.7 16.3 16.0 18.9 
WES SG ocedtinncincnduhotntdbeicancstchhucigucapien 17.8 18.8 19.0 21.8 
I Be iiertiinkts wines ban sin aiken tbiiinndeicieantianiass nies 14.5 14.3 13.8 16.8 
WO Gai dance crlinchewubteleda epi hduae6 cddenminiiiemudiniy 14.0 14.4 13.4 16.0 
BP chic An vnnabaudbsiddiibatacne > ident wii aanetelaid 12.6 13.2 11.9 14.4 
PGE Wikihs tediess 6 Sib s sadecthacind bcntionenbabetoombaaen ig 12.7 12.1 10.3 13.9 
eid: shih aoa a tilly be hha we claapehe Babe hg % aie seater a bieatbin 12.2 12.6 12.2 14.8 
SE Sibeneindich ons cthiniedinkondankinatatsvnnnncies 16.4 14.2 11.4 14.2 

















1 Rates of return are total depreciation, amortization and depletion allowances, plus ‘‘profits” after 
near taxes, expressed as a percentage of stockholders’ equity, i. e., paid-in capital, plus accumulated 
surplus. 


Source: Federal Trade Commission-Securities and Exchange Commission Quarterly Financial Reports 
for Manufacturing Corporations. 


Increasing monopolization of the means of production 

The diverging trends which have been in evidence over the last 
several years, in the financial experiences of the large and small corpo- 
rations, has brought about a disturbing consequence. 

On June 30, 1951, 47 percent of all the assets of all manufacturing 


corporations in the United States were in the hands of corporations 
each having more than $100 millions of assets. On June 1, 1956, 
59 percent of all such assets were in the hands of corporations of 
this size. 

In other words, the proportion has risen by 11 percentage points 
over the past 5 years. If the rate continues without acceleration, 
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though acceleration could logically be expected, then all assets of all 
manufacturing corporations would be concentrated in corporations 
with more than $100 million each, in the course of a little over 18 years. 

Needless to say, even if we assume that a tremendous growth of 
business will take place over the years ahead, despite increasing 
monopolization of the means of production, there is not room for 
more than a few corporations of the more than $100 million asset 
size. 

Table 8 shows, in terms of cumulative percentages, how the cor- 
porate assets were distributed among the various corporate size 
groups, beginning with the top size groups and proceeding to the 
smallest, on June 30, 1951, and, again, on June 30, 1956. For ex- 
ample, it may be seen from the table that corporations having $10 
million or more of assets owned 70.8 percent of all the assets in 1951, 
and by 1956 such corporations owned 78.9 percent of all the assets. 


TABLE 8.—Concentration of total assets of manufacturing corporations, June 30 
1961, and June 30, 1956 











{In millions of dollars} 
Cumulative percent of total 
assets of manufacturing 
Asset size of corporation corporations 
1951 1956 
We NEE MOUND. hutch aun cca ew tics enmbbaths shadacuon sen ienmaekanlekeroman 100.0 100.0 
CONE FO ois cea cicacee en dceltn edu dilcdontsineadn Qiks minacaisaeeneeiiatakd 47.2 58.5 
DD Ae ioitctinntins dndic cabins thas hnesbotiab nabbed Kpbheinbaneabasinehen es 4.3 65.3 
Te Peak Sacco bcbbvecesaccnssakangbbandédinekthebeicsaenibnnenaatiast 70.8 73.9 
Be ER anrsicsin in tinacietciatacamineeibijuntsiraiee eisai ¢hod-a baile Mbkodioes Sbbicanenn sakes wie tie 77.6 $8.2 
i nese anes secsieamibaanmadebaciomdics aiadineeaidgeieainainaadbnainie ae auanmalaal 89. 2 92.1 
WO Fe ais ig has Don ahie kneaded akabaekebeleeh ical Bhan bo eebeahe 96, 2 97.4 
OE i Sani Deeb iced cnn chbbbnai tpnnndblicsssvanatnetimuthadasiicueden 100. 0 100.0 











Source: FTC-SEO Quarterly Financial Reports for Manufacturing Corporations. 


A further examination of this picture reveals, moreover, that the 
increasing concentration of assets in the top corporations has not 
resulted merely from a greater asset growth among corporations in 
the top size bracket. Rather, although assets of all manufacturing 
corporations increased by 31 percent in this period, there was an 
absolute decrease in the amount of assets owned by corporations of 
the smaller sizes. For example, in 1956 there were 9.8 percent less 
assets owned by corporations of the below one-quarter-million-dollar 
size than in 1951. Similarly, there were 17.3 percent less assets 
owned by corporations in the $5 to $10 million asset size group in 
1956 than in 1951. Combining the assets of all corporations having 
less than $10 million of assets, we may find that there were actually 
5 percent less assets owned by corporations in the under $10 million 
asset groups than in 1951. (See table 9.) 
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TABLE 9.— Assets by size groups, 1951 and 1956, 2d quarter 
[In millions of dollars] 





Asset size of corporation 





1951 





149, 699 
70; 480 
10, 627 
24, 655 
10, 274 
17, 307 
10, 585 

5, 741 














Source: FTC-SEC Quarterly Financial Reports for Manufacturing Corporations. 


While we have been discussing what are classified as ‘‘manufactur- 
ing’”’ corporations, it will be well to remember that most of the big 
corporations of the country are in this group, and their activities are 
not limited to manufacturing. On the contrary, many of these cor- 
porations own and operate mines and oil wells, own and operate rail- 
roads, steamship lines, tanker fleets, pipelines, radio and television 
networks, advertising agencies, and engage extensively in the whole- 
sale, retail, and services trades. In many instances, they own and 
operate their own consumer finance agencies. 


Big business sources of inflation 


Considerable publicity has been given to the fact that the biggest of 
the manufacturing corporations, General Motors, had a net profit, 
after taxes, last year amounting to $1,189,000,000. If we compare 
this figure with profits of corporations in the smaller size groups in 
1952, the last year for which tax returns have been tabulated by size 
group, we find that it is equal to the profits, after income tax,® of all 
corporation returns showing net incomes of less than $20,000. Such 
returns accounted for about 558,000 returns, or about 82 percent of the 
672,071 corporate returns of that year. 

In brief, General Motors’ net profit, after the corporate income 
tax, last year, was equal to the combined profits of 82 percent of all the 
corporations in the country. Since the profits of the small groups 
have decreased since 1952, a comparison with General Motors’ 1955 
profits actually makes the 82-percent figure a conservative estimate 
of the ratio in 1955. 

It may be of interest to observe the profit increases of some of the 
other big corporations since 1952. These will be relevant to the price 
increases and the credit squeeze on small business to be discussed in 
the next chapter. In making comparisons to 1952 profits, it may be 
well to bear in mind that 1952 was not a low year, but rather a banner 
year, for big business profits. Standard and Poor’s index of 420 in- 
dustrial stocks in that year was 60 percent above 1949, 115 percent 
above 1939, and 19 percent above 1929. 

The top corporations in several trade groups, including in some in- 
stances corporations with less than $100 million of assets, are shown 
in table 10 below. 


6 Excess profits taxes in 1952 are excluded from the computation for comparability, since there was no excess 
profits tax in 1955. For details of the computation, see appendix 9. 
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Tasue 10.—Profits and assets of selected corporations. 
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1 Information for the 3d big soap company—Lever Bros.—is not made public. 











{In thousands of dollars} 
Profits after taxes 
No.* 
1952 Percent 
increase 
4 top dairy corporations 
27, 799 40, 347 
17, 667 21, 654 
1,948 8, 687 
SUF Cc nec cccondiiss batessnnenied 6, 881 8, 070 
STII is: cuicancnisahcieibith stdin tdeencbcsilngai 54, 295 78, 708 +45 
7 top millers 
BE 5. CRON OIE igs ci ciincndcccncboncsiciimvesccanken 20, 436 31, 737 
S058 t Clenarnl MATOE, ct cnitinscttiewcnggsuinendemmeneuden 9, 549 12, 384 
Rg RRS Re EOE O es ae ES oe 3, 210 5, 272 
399 pire uot Mog OR cclaisimribapnecteeckadeigis 3, 439 4, 861 
Re 7. EEE Fe a ven tic dce a cdntnbetncukdmeduke uber 13, 929 ‘20, 663 
981 AE Bisley. bij 555. etldeanddddidecde likin pedbehatibans 3, 572 3, 799 
51 the Sa RT LES I a BUI EN 9 RES EAS 7, 140 10, 086 
Tete. snceeenresnccbinn « 61, 275 88, 812 +45 
§ top baking corporations 
1087 | Continental Baking Co_-..............-......-.-... 4, 882 7, 737 
1066 pmeine RR oo viv boa gs Henne nemcinn pean seoiens 2, 650 5, 405 
511 ‘am pbell- Teas Associated pheenyred Soi rwnsa sions 3, 307 4, 768 
2007 Gemral Baking OO... <2. kes sewbotsigsbs 2,845 2, 108 
SIGE Fe NE Noo vdin ec weckdincncosnsnedainesaias 2, 153 1, 522 
BU. Lncnciacncuschedncumiatimotobumeian 15, 837 21, 540 +36 
$3 top meat packers 
OOS BUG OO iss ib a ek hl bhai <li Lib docgtddad 22, 654 22, 893 
Seles PbamngE, BG. Lise Lids bait stot niioinbiil 7,140 | 10, 108 
BAD FR 0 inn) den ata mavens ocencanchpeneercswes 3, 693 4, 571 
ORR. Gh. dishes ddd te bnethbacndban 33, 487 37, 572 +12 
10 top canners 
91 i TO aed hh nammns<aiseimpiepemmanayqion aiiiley 5, 987 9, 389 
208 Libby, DRGITNET OF BAW « nincnccccaccscseareeiber 1, 863 5, 608 
2551 i Pebiee OOte. bik i.e ass iss 7,116 11, 449 
2232 | Hunt Foods SAE GS SLR ay TE SES AR AE REN Sg FR 1, 506 2, 403 
2383 | Stokely-Van Camp, Inc. ........................... 2,379 3, 782 
1466 | Stan ERIE wend oso idbahsochuupbinbenbaninn 9, 419 10, 563 
25 MRE EA ook Adgedpeckn<aghseaeveunedarabaunadicda 4, 853 4, 925 
POE: 5: DN hie nk is keds Chad ciniieaidbed 2,910 3, 747 
BOE | NUE FON nn tins cadanenssewnntincaspeannbainoes 3, 908 5, 553 
9604 {-Damipell BORNS. isk noe osc isc ensecdebcnnss 19, 929 29, 133 
SPL ck con wactvegsasnawiiidchauiienadeiinn ubabied 59, 960 86, 642 +44 
4 top retail food chains 
1073 | A. & P. Tea Co Pe 27,177 
1198 | Safeway Stores. ........ , 332 
2678 CO isis a 12,110 
19 | American Stores 5, 054 
TORE cnstinhboncchachdadsiubupetenstetheyen ah 51, 678 +30 
2 top soap companies ! 
2670 ne cy ty, rans 1 POR. ci aks 41, 716 
90.1 Promter & Carte nga ii co ictncdviginrcnce nnn ony 10, 084 
NE acitictsnininacamenenin 51, 800 +38 
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Profits after taxes 








1955 Percent 
increase 





§ top sugar companies 














4 top paper companies 


International Pa: r EISELE ee 
Patt ee 








6 top printing companies 


Hearst Consolidated 
Curtis Publishing 
Time, Ine 








rye 
Sf 


American Cvanamid__ 
Monsanto Chemical 


EDEr 
S2e%88S 





i) 
OS 
_ 
~ 





8 top auto companies 
Chrysler_........ . ara Peers? Riii 2d ub ieitedeodinanainion 





3/aE8 |8\8 
3) 828 








Cannon Mills Co. 
Burlington Mills 





}United Merchants & Manufacturers._.............. 





Total 























*Moody’s Industrial Manual, 1956. 
® Not available. 
; — ending fe a 30, 1953, 

Year ending May 31. 








































































































































24 FINAL ‘REPORT . 
TABLE 10.—Propits and assets of selected corporations—Continued | 
Profits after taxes Total . 
No.* end of 
1952 1955 Percent 1955 
increase 
6 top oil companies 
‘i 8 Oil Co. (New Jersey) 519,981 | 709,310 7, 164, 105 
BS ny-Mob CD. 04. 3 -171,-092-| 207, 3 Bay 912 
1500 | Standard Oil Co. (Indiana) 119, 157, 373 
2057 | Gulf. 141,820 | 218,063 2, 160, 821 
Sl EE EERE 181, 242 2, 114, 576 
2538 | Standard Oil of California.__.. 174,030 | 231,139 1, 855, 610 
Total. 1, 308, 146 |1, 785, 794 +37 | 17,989,397 
4 top furniture companies 
7054 | {Simmons Co. aS 6,068} 6, 625 91, 888 
1645 | Kroehler Manufacturing Co nett 1,935 4,129 37, 804 
607 | Art Metal Construction.___._. ise 2, 885 , O88 28, 794 
* $66 | General Fireproofing... -..-..-.-.-2..2-2---2-...2 3, 360 3, 870 32, 572 
eS ty -| 4,248 17, 712 +24 191, 018 
4 top tobacco companies 
2583 | American Tobacco. 2.2. 25 se sco cc ee aneeesennn. 34, 069 51, 662 801, 725 
oe ee eet meanness atesomnaseonrea 31,949 | 53, 268 611, 641 
1191 | L fon Be gg, EEE OLE LE AOE NEAT US ee 21, 449 26, 721 458, 592 
po Ba ge, SASS eS Likes Oe i ee REG 5, 701 6, 596 186, 366 
iv eittniccc eipiatnnetieteaniaets 93,168 | 138, 288 +48 2, 048, 324 
5 top cement companies 
oR ERE nt ae SEY OTN, AA TNTERT I AMORA OR LEPTIN S) OAS MBs kee 
EE FOIE a ittidrriepakcnarndngeetqundahhepinsinanaenibeeks 9, 068 14, 779 140, 381 
W906) Latigh PortMne sic. <5. sadness csbctecsnesaccacces 5, 828 11, 262 87,2 
BRNO) MIU. <cnecniscteanne nse didctlecnephssacassauusaraas 2, 780 4, 788 35, 174 
Fe ee hc awwiainide tenia 3, 527 6, 115 61, 676 
RE ey Re ao DPR 21,203 | 36,944 +74 288, 462 
4 top shoe companies 
1075 | International Shoe *._................2...2.....2 8, 287 10, 414 172, 458 
203 | Endicott Johnson. -- 2, 572 2, 844 90, 756 
RG Se ELE on 3, 6, 520 
bbe digucbisiendeteusdincadcbibenoheheseacas 3, 5, 262 
PGE. 1 Sr NB ae fai 5 <5 ic ac oc dvstedanctonscccaneus 143, 688 | 370,009 3, 620, 361 
Sie 1 PORCH, oh an sk. eaten «i pn cemanncecanecices 90, 901 180, 192 1, 408, 652 
7 9S * 8 IS as ROG 38 ARES 44,274| 86,271 
Tree 1 Jones & Laughitie....... <5 icc oe cgedbwdncnceicin ss 19, 482 60, 104 652, 
1491 Choma... 5 skis cie dub Sasa cds pedssnbeeucavnssns 37, 559 48, 289 
OTE gs ws a dba o = 4. FUER w ods ownaens dike cman ae 31, 338 64,351 
1554 a er 23, 775 52, 466 | 
Total. so... 5 Shi an untustsesnsceeses 391, 017-} 851, 772 |- 
8 top drug companies 
2310 FAD” SEER RRO AERIS, GET PORES eRe 1, 970 4, 066 
1085 | Abbot Taboratories...........................-..... 8, 846 10, 256 
1035 MEGS cc lostayanccancencngnedon 11, 362 15, 327 
SUG FE PEFR a cinciscincccndiocucunsonsicas tune mutes 2, 589 4. 866 
2011 | Sterling ................ 10, 496 15, 684 
45 | MeKesson & Robbins ’_. 6, 634 7, 330 
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TaBLe 10.—Profits and assets of selected corporations—Continued | 





Profits after taxes 





1952 


1955 


Percent 
increase 


Total 


1955 











124, 251 
158, 776 











+382 


951, 619 




















785, 691 
575, 917 


183, 244 





2, 170, 276 

















ard Linoleum 
101 
2936 \Minnesota Mining... 








ee ee 


232, 275 
219, 412 


253, 900 
217, 173 
151, 289 
224, 693 
148, 074 








+58 


1, 569, 663 














Chem 








110, 230 
, 593 
1, 712 


1, 596, 110 
740, 975 
104, 312 





161, 535 


+23 


2, 441, 397 





911, 704 
793, 221 
423, 528 





2, 127, 835 





1, 010, 523 
372, 115 
665 





+112 








+B 








+9 




















+27 








*Moody’s Industrial Manual, 1956. § Year ended July 30. 
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CHAPTER II. INCREASING PRICES AND THE SMALL- 
BUSINESS CREDIT SQUEEZE 


Much of the deterioration of the small-business sector of the econ- 
omy in the past few years appears to have been a direct result of big- 
business price increases. e have had many complaints from sm 
business about price increases in one industry or another. These com- 
plaints have, for the most part, centered on problems which affect the 
small-business people most directly and which seem to them most 
unmistakable. 

Thus, for example, one of the chronic complaints has been that 
small firms find it impossible to pass their supplier’s price increases 
on to their customers without a loss in volume of business. Hence 
these price increases have in many instances come out of the small- 
business man’s profit margin. In many instances, furthermore, 
manufacturers have deliberately reduced retailers’ margins by raising 
their own prices while neglecting to raise consumer prices specified in 
their national advertising. 

A second typical complaint has been that with each new price in- 
crease the ae firms need more credit in order to carry inventories— 
and credit is the thing small firms are already hard pressed to obtain. 

In neither case have these complaints been limited to retailers. On 
the contrary, small manufacturers have made like complaints—such, 
for example, as fruit and vegetable canners complaining about in- 
creased prices for metal cans, and small fabricators in a variety of 
fields complaining about increased prices of metals, rubber, and other 
production materials. Similarly, building contractors have com- 
plained about a shrinking market for new housing as the result of 
increased prices of building materials. 

Beyond these direct effects about which small-business people com- 
plain, however, it is manifest that increased prices in the industrial 
segment of the economy have had indirect, perhaps even more serious 
effects on small business. These increases have led, for example, to 
the application of monetary controls which are leaving small business 
even more credit starved than before. Furthermore, the profits which 
big business has been taking from these price increases—after paying 
what is generally conceded to be adequate dividends—have been 
used for expansions into the small-business fields. Thus the retained 
earnings taken by the big corporations have been used to buy up 
and absorb smaller firms, frequently to invade new lines of business. 
Likewise these earnings have been used to build new plants and new 
sales outlets, to further crowd out small competitors. Expansions 
financed out of retained earnings are what our chairman has frequently 
referred to as expansions with “‘costless capital.” 

Obviously, firms that are able to secure funds from customers in 
order to make capital expansions are at a formidable competitive 
advantage over firrrs that have to borrow expansion funds and then 
meet a fixed schedule of interest and principal payments. 
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What lies behind increasing consumer prices 


In October of 1956 the Consumer Price Index had advanced 2.2 
percent over October of a year ago, which compares with a 1.1 per- 
cent increase from October 1952 to October 1953, and a 1.9 percent 
increase from October 1951 to October 1952. 


TABLE 11.—Consumer Price Index, October 1950-October 1956 
[1947-49 = 100] 

















Source: CU, 8, Department of Labor, Bureau of Labor Statistics. 


While advancing consumer prices in periods of acute shortages—as 
in the period of the Korean hostilities are fully understandable, more 
difficult questions are posed by price advances in periods when most 
consumer goods are in surplus supply and, indeed, when farm prices 
are falling and producers of automobiles and other consumer durables 
are cutting back production. 

Underlying the increase in the composite “consumer”’ price index, 
there have of course been widely divergent trends in individual 
sectors of the economy. While farm prices have been dropping over 
the past several years, many industrial prices, particularly in the big- 
business sector of the economy, have been going more rapidly in the 
other direction. Price increases in the big-business sectors of the 
economy have been particularly in evidence since the repeal of the 
excess-profits tax at the beginning of 1953. 

More specifically, in September of 1956, farm prices had gone 
down by 8 percent from September of 1953, but the wholesale price 
index of all commodities, excluding farm and food products, had 
increased by 7 percent. In this 3-year period wholesale prices of 
metal and metal products had advanced 18 percent, prices of machin- 
ery and motive parts had advanced 13 percent, prices of rubber 
and rubber products had advanced 18 percent, prices of pulp and 
paper had advanced 9 percent, and prices of nonmetallic structural 
materials had advanced 9 percent. Changes in the BLS wholesale- 
_ indexes for each of the major commodity groups are shown in 
table 12. 

There is hardly any doubt of the ability of most big business firms 
to raise prices and extract profits within its discretion, where the 
incentive for raising prices exists and the restraining influence of 
public notice and comment is absent. The last few years have 
witnessed, moreover, both new incentives for price increases, and a 
rather remarkable loss of public attention to these increases. 
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Tamim 12.—Wholesale price indanse,fir solacled sopisiodilg eoiows: Haplowber 1968, 
September 1956, and percent vam Fash a 






























































Percent 
Commodity change 
September —— 

All commodities. 111.0 115.5 +41 
Farm. products... ena eae BES 98.1 90.1 ~8&2 
All commodities other than farm and food... 114.7 123. 1 +7.3 
Processed foods ‘ 106. 6 104.0 —2.4 
Textile ucts and apparel 96.9 & —2.2 

leather, and leather ee aresediphooes 00.7 100.2 +0. 5 

Tobacco manufactures and bottled beverages....................... 116, 2 122.8 +5.7 
Lum wood products... 119.2 123, 6 +3.7 
Pulp, and eo . , R TET RE ET pS 116.9 127.9 +9.4 
ture and other household durables... 2.2.2... .022 2 114.9 119.7 +4.2 
Nonm ™m TR RCE ie salar Oe deo Do ne TU aba ated 120.7 131.1 +86 
Metals and metal products.....__. po A el bane PRN Se 128.5 151.9 +18.2 
Machinery and motive products. 124.0 139.7 +12.7 
Rubber and rubber OO ie nal ete at ‘tisk Bathe dtl haa 124.0 145.7 +17.5 
ucts... 106. 7 107.1 +0.4 





Source: Department of Labor, Wholesale Prices and Price Indexes. 


While we would not now suggest a restoration of the corporate 
excess profits tax, it is nonetheless pertinent to observe that price 
increases in the big-business sector of the economy have been notable 
since this tax was allowed to expire, effective January 1, 1954. The 
excess-profits tax, as it was administered, permitted the retention of 
rather high profits, compared to profit experiences of previous years. 
Furthermore, the tax provided for an expansion of profits to corre- 
spond with the corporation’s expansion of facilities and output. 
Contrawise, this tax took 82 percent of all profits which exceeded the 
“excessive” point and hence provided a formidable check on price 
increases. 

The additional profits which could be taken by a given price in- 
crease, and then retained, hardly made the price increase worth while. 
Furthermore, to be able to retain substantially larger profits under 
this marginal rate of 82 percent would entail price increases of a 
magnitude which might indeed price the corporation’s products out 
of the market. 

Fortunately for our economic system, the managers of our big- 
business corporations are, for the most part, not insensitive to their 
public responsibility for self-restraint to keep prices and profits “reas- 
sonable.’’ Unquestionably, however, one of the essential elements of 
a fully effective ethical restraint is an informed public opinion. And 
the deterioration of recent years in public attention to specific price 
increases has, understandably led to a deterioration of ethical stand- 
ards, or at least to an erosion of the concepts of “reasonableness.”’ 
On a few occasions the public press takes notice of important price 
advances, but these are usually on occasions where wage increases are 
also involved, with the result that specific price increases coming to 

ublic notice are assumed to be covering only increased labor costs. 

hus, for example, an official of the United Auto Workers Union testi- 
fying to our committee presented computations to show that after the 
auto workers won increased benefits in the e agreement of 1955, 
General Motors promptly raised prices sufficiently to take $3 of profits 
for every $1 of increased labor cost. While we make no finding on this 
particular claim, it is manifest from the profits data reviewed in the 
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peoriowe chapter that a substantial proportion of the price increases 
ave gone into enhanced big-business profits. 
Squeezing small-business credit to combat big-business expansion 

The steps which the Federal Government has taken within the past 
2 years, in attempts to combat rising prices by restraining the credit 
supply, have created most serious new problems for small business. 
Without questioning the need for some sort of restraint, we must 
nonetheless note that small business has borne the brunt of the 
squeeze. This has added sharply to the already serious and chronic 
— that has long faced small firms in obtaining adequate 

ancing. 

A chronic complaint which we have had from small-business firms-—— 
frequently successful firms which have heretofore complained about 
nothing—is strikingly illustrated in a letter referred to us by another 
Member of the House. This small-business man, a quite successful 
one, said to his Congressman: 


You know the situation is bad in your hometown. Sales- 
men are all talking about the empty store buildings on Main 
Street. The street is dark. U one is content to work 
for a chain or corporation or the Government, there is no 
incentive to risk anyone’s capital in the face of such dis- 
say V%, tg odds as we now face. 

As for our own business, it is good. We are looking to 
the future. But our plans for expansion are doomed. Local 
banks will not cooperate. 

SBA is of no value to us. They want 100 percent col- 
lateral and will not give longtime loans. Just another 
bunch of Government jobs for nothing. 

We need tax relief for the small man, the small business, 
and the farmers, and Government banks to loan us money 
for expansions over 10 to 20 years’ time. They do it for 
houses, why not for business? 


As we have long recognized, the sources of capital for big firms are 
many and adequate, the sources for small firms, few and scarce. Large 
firms can of course obtain funds from the central equity markets b 
selling stocks. But there is little chance of selling equities in a sm 
and unknown firm; and of course the costs of marketing the stock 
issues of even fair-sized firms make this cource of capital prohibitive. 

In addition to equity funds, however, big corporations, as small 
firms, also operate on borrowed capital. For example, the Depart- 
ment of Commerce has reported as of the end of 1954, corporate debt 
alone amounted to $208 billion. For such capital the large corpora- 
tions may sell bonds, issue commercial paper, and tap the great pools 
of savings in the hands of the insurance companies as well as the com- 
mercial banks. Most of these avenues are not open to small business. 
In short, small firms depend heavily for their funds on the commercial 
banks—particularly the small commercial banks—and of course on 
personal savings of families and friends. The commercial banki 
system is of course a poor source of long-term business credit and, 

eoretically, is not. supposed to supply such credit. Nevertheless, 
small firms must make out as best they can on such credit, taking 
short-term loans and renewing them as they become due. 
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In 1953 our Federal credit managers embarked on a program of 
restricting credit; and again early in 1955, a second such 
was inaugurated, for the announced purpose of combating “inflation.” 
In both instances the steps taken were directed at restricting the 
amount of credit which the commercial banks could supply. The 

rincipal step to accomplish this has been to restrict operations of the 
ederal Reserve Board’s “open market committee.” 

The Federal Reserve controls the amount of credit which the com- 
mercial banks may extend in either of two ways. One method is to 
raise or lower reserve requirements of the member banks. Thus at 
previous times when the Federal Reserve Board wished to increase 
the credit supply, it lowered the percentage of deposits which the 
member banks are required to keep in reserve. A second method is 
for the ‘‘open market committee’’ which buys and sells for the account 
of the Federal Reserve banks, bonds in the ‘‘open market.” When 
this committee buys Government bonds from the commercial banks, 
the banks have more money to lend; and, conversely, when it sells 
such bonds it contracts the amount of credit available. The ‘open 
market’’ committee program of the past 2 years has not been to cut 
back on credit, but rather to prevent its expanding to the extent that 
business firms and individuals were seeking to borrow. 

In addition, beginning in the early 1955, the Federal Reserve 
Board embarked on a program of raising interest rates... Specifically, 
between April 1955 and August 1956, the Board made six successive 
increases in its discount rate—the rate which private banks must pay 
to borrow from the Federal Reserve banks.. Raising the discount 
rate customarily raises all interest rates, throughout the economic 
system. Hence the effect.of the six inereases of 1955-56 has been to 
reduce the demands for credit by driving some would-be borrowers 
out of the market. Such increased interest rates appear to have had 
little, if any, effect either on the demand for consumer credit, or on 
the demand for business credit in most fields of business. On the 
other hand. there appears to have been a sharp impact on certain 
types of construction. Many State and municipal projects, such as 
new school buildings, are reported to have been priced out of the 
market because of the increased interest charges, as have many 
prospective homeowners.” 

Furthermore, it is thought that the increased interest rates have not 
merely reduced the demand for credit but have also tended to further 
reduce the supply in certain indirect ways. For example, big cor- 
porations that would normally keep their working funds in demand 
deposits with the cotninaneald ial banks, where they draw no interest, 
find that the increased interest rates on Treasury bills now make it 
worth their while to keep their funds in this form, rather than in the 
banks, where the funds would enter into the bank’s credit supply. 

In any case it is clear that the increased interest rates have caused 
many big corporations to shift their credit demands—at least tem- 
porarily—from the bond market and other sources of long-term credit, 
and to make heavier demands for credit on the commercial bank. 
Both the daily and financial press have carried announcements from 
many of the leading corporations of bank loans that have been ar- 
ranged to finance, on a temporary basis, expansions of plant and 

? See hearings on Monetary Polte icckcalaa ume sacebacacesas apeeepenmaca ncaa 
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equipment. The indications are that these corporations do not expect 
the new level of interest rates to be continued, and thus prefer to post- 
— the permanent financing of their plant expansions. The result 

as not. been a happy one for small firms needing credit. By making 
heavier demands on the commercial banks for credit, big corporations 


are popping up the supply at about the only source which is open to 
small business. 


Commercial banks cut off small borrowers 


In the spring of this year the Standard Factors Corp., of New York, 
made a private survey to determine what the impact of the credit 
restraints on small borrowers had been. This organization found that 
the effects had been far from general and undiscriminating. On the 
contrary, this survey, which is reported to have covered some 127 
banks and 727 manufacturing firms in 33 industries, showed that the 
results had been highly selective and discriminatory against small 
borrowers. For tegaiiple, in March of 1955, before the first boost in 
the discount rate was made, 89 percent of the companies surveyed 
were regular borrowers from the commercial banks, Just 1 year and 
5 rate increases later, only 53 percent of the firms had lines of bank 
credit. Furthermore, it was the smaller firms that had been cut off. 

Of the smallest group of firms surveyed, 53 percent had had a line 
of credit with the commercial banks in March of 1955, but in March 
a year later, only 18 percent of these firms had a line of bank credit. 
These were firms having a net. worth between $5,000 and $25,000. 
At the other end of the scale, 99 percent of the biggest firms had 
a line of bank credit in March of 1955, and in March of 1956, 99 
percent of these firms still had a line of bank credit, These were 
firms having a net worth of more than $2% million. 

The direct relationship between the impact of the credit squeeze and 
the size of the borrower, as reported by Standard Factors, Inc., is 
shown in table 13 below. 


Tasie 13.—Percent of 727 manufacturing oe having a line of bank credit, 
March 1955 and March 1956, by size of company 
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Source: Standard Factors, Inc. 


As a followup to its previous study, the same organization made a 
similar survey in November of this year, covering some 348 corporate 
borrowers. It reported what had already been in evidence in the new 
accounts; namely, that big corporations have withdrawn from the 
bond market temporarily, and are drawing upon the available supply 
of bank credit to finance expansions, including mergers. And being 
important depositors, the big corporations are having their demands 
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met by the banks in preference to small business. The findings of the 
Standard Factors Corp. were, in its own language, as follows: 


1. Large borrowers desiring funds for new plant and equip- 
ment, have been pulling back from the bond markets Bacall 
of higher interest rates demanded for long-term funds. 

2. While they are seg aay, Cocarad long-term credit until 
interest rates drop, these large borrowers are putting pressure 
en banks for additional bank credit. 

3. Because of their commanding position as 54 2 depositors 
maintaining substantial and valuable bank balances, these 
large borrowers are getting this short-term bank credit and 
plan to keep renewing these bank loans until interest rates 
in the bond market decrease, 

4. This tendency to hoard long-term credit and use re- 
newable short-term bank loans, decreases the pool of short- 
term bank money available to smaller borrowers who have 
no other source of financing. This trend makes bank credit 
even tighter than it would ordinarily be, and is critically 
pressing small business. 

5. With the pressure on bank credit becoming more in- 
tensified, bankers are beginning to clamp down on the 
renewals of bank loans being to finance capital expendi- 
tures, the replies here indicate, 


Adequate statistical information on small-business credit, like small- 
business credit itself, has long been in short supply. As the House 
Select Committee on Small Business in the 82d Congress pointed out 
in its final report: 


There is at present a definite need for a comprehensive and 
detailed survey of the financial requirements for small busi- 
ness conducted by an impartial group of analyists. * * * 


Since that time no adequate and authoritative survey has, to our 
knowledge, been made. 

In the absence of authoritative information, there have of course 
been conflicting reports. For example, the “credit policy commis- 
sion’’ of the American Bankers Association made a survey in October 
1956, and announced conclusions which were just the reverse of those 
of the Standard Factors Corp. 

The American Bankers Association found after a survey of 78 of 
the largest banks that these particular banks had more loans to small 
borrowers at the end of August 1956 than they had a year earlier. 
Specifically, in August 1956, aay had outstanding 5 percent more 
loans to borrowers outstanding of less than $100,000 than they had 


outstanding at the end of August 1955. Furthermore, the amount of 
loans of this size outstanding had increased by 14 percent. Similarly, 
the number of loans to borrowers of less than $50,000 had increased by 
5 percent, and the amount of such loans had increased by approxi- 
mately 14% percent. The data for business loans reported by ABA 
are presented in table 14, 
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TaBLe 14.—Number and dollar amount of small business loans outstanding at 78 








largest banks 
Number Dollar 
Number | Dollar amount} between amount Total Total dollar 
78 banks under under $50,000 | $50,000and;| between number of volume 
$50,000 $100,000 | $50,000and | loans 
$100,000 

As of Aug. 31, 1956... 220,494 | $1, 221, 136 9,496 | $621, 298, 858 229, 990 /$1, 887, 994 
As of Aug. 31, 1955... 211, 077 1 067, 900, O82 7,964 | 546,975, 102 219, 041 ele see Ist 























Source: Press release of American Bankers Association. 


Small banks are the source of small business credit 


While we do not challenge the findings of the ABA survey, it is 
pertinent to point out that it contains one notable bias. In short, 
the survey covered only 78 of the very largest banks in the country. 
In the language of the ABA’s release the study was— 


* * * confined to the largest banks which had comparative 
data available. 


The point is that the largest banks of the country may very well 
increase their loans to small borrowers while small borrowers have 
less bank loans. The reason is that the biggest banks are a relatively 
small source of small business bank loans. 

The smaller banks, and particularly the very small banks, are the 
important source of small-business credit. is fact was strikingly 
demonstrated by a survey made by the Federal Reserve Board as of 
October 5, 1955, covering all member banks of the Federal Reserve 
System. (See table 15.) This survey showed, for example, that the 
biggest banks—with more than $2 billion in deposits—provided less 
than 8 percent of all the credit extended to borrowers having assets 
of less than $250,000. Actually these larger banks had outstanding 
only $112 million in loans to , Pecmeerten naving assets of less than 
$50,000, which was less than the credit extended to such borrowers 
by each of 8 smaller classes of banks. Even the very small banks, 
those with between only 2 and 10 million dollars in deposits had 
extended $490 million to such borrowers. 

Thus, as compared to the 78 banks included in the ABA survey, 
there were, in September 1956, 97 * banks in the 4 size groups having 
more than $250 millions in deposits. While these bigger size groups 
together, accounted for 77 percent of all the business loans outstand- 
ing, they accounted for only 30 percent of such loans to borrowers 
with assets of less than $250,000, and for only 25 percent of such 
loans to borrowers with assets of less than $50,000. 

The welfare of small banks and the welfare of small businesses in 
other fields is, of course, intimately interrelated. And the declining 
position of small business in the economy (pasta is no doubt a 
result, in part, of the disappearance of small banks. In 1921 there 
were more than 30,000 banks in the country, or more than twice the 
14,243 banks in operation at the end of last year. The year 1955 
witnessed another net loss of 124 banks. 


* Polk’s Bank Director, 124th edition, September 1956, p. 9. 
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TasB_Le 15.—Amount of outstanding loans of Federal Reserve member banks, by size 


of bank and size of borrower, Oct. 5, 1955 














{Amounts in millions of dollars} 
Loans to borrowers | Loans to borrowers 
All loans with assets of less with assets of less 
than $250,000 than $50,000 
Size of bank (total deposits in 
tmhillions of dollars) 
Cumula- Cumula- Cumula- 
Amount tive Amount tive Amount tive 
percent percent percent 
0.3 98 1.6 55 3.3 
5.1 1, 164 20.5 490 $2.3 
9.0 750 32.7 213 4.9 
15.7 936 47.9 216 57.7 
22.4 670 58.8 144 66.3 
$2.9 703 70.2 150 75.2 
46.2 623 80.3 149 84.0 
58.7 460 87.8 112 90. 6 
76.8 279 92.3 47 93. 4 
100.0 470 100.0 112 100. 0 
100.0 6, 153 100.0 1, 688 100.0 























Source: Federal Reserve Bulletin, April 1956, p. 332. All data as of Oct. 5, 1955. 








CHAPTER III. TOWARD TAXATION FOR FREE ENTERPRISE 


eg first state of the Union message President Eisenhower 
stated: 


* * * We must develop a system of taxation which 
will impose the least possible obstacle to the dynamic 
growth of the country. This includes particularly real 
opportunity for the growth of small businesses. Many 
readjustments in existing taxes will be necessary to 
serve these objectives and also to remove existing 
inequities. * * * 

Although extensive c have been made in the Internal Revenue 
Code since that time, significant steps to develop a system of taxation 
to restore any real opportunity for the growth of small business are 
yet to be taken. 

It is notable however that there has recently been a growing con- 
cern, on the pare of Members of Congress and others, that such steps 
should be taken promptly and in adequate measure. With Federal 
taxes now taking roughly a quarter of the national income, year after 

ear, it is manifest that an inequitable assessment of these taxes will 

ave untoward social consequences. Indeed, several Members of 
Congress have seen a direct connection between the present tax 
structure and the rapid alteration of the business system now taking 
place, such as we have pointed to in chapter I. During the last 
session of Congress several Members introduced bills intended to 
check the pressures of the present tax structure toward eliminating 
small business and further centralizing the business system. Not the 
least among these were a number of bills to make the corporate income 
tax rates progressive, so that progressively larger corporate incomes 
would be taxed at progressively higher rates. All of these involve 
substantial reductions in the tax liability of smaller corporations, with 
some increases in the tax liability of the larger corporations, so that 
total revenues from this tax would not be reduced. 

As a later discussion of the tax structure will show, reduction of the 
corporate income tax rates on small corporations will prove of equel 
benefit. to unincorporated businesses. In the first. place, lower tax 
rates on smaller corporations would make it decidedly advantageous 
for many business firms now unincorporated to incorporate. Further- 
more, many small firms would find it extremely advantageous to 
exercise the option which is presently available to them to be taxed 
as & corporation, even though they remained unincorporated. Section 
1361 of the Internal Revenue Code of 1954 provides that partnerships 
and proprietorships may elect to be taxed as a corporation, subject to 
certain qualifications. The principal qualification is that partnerships 
must be owned by no more than 50 members. Exercising this option 
means, of course, that executive salaries are deducted as a cost of the 
firm, as is the case with corporations, hence there is no “double 
taxation” on such salaries. The corporate income tax is paid only on 
profits which go into dividends and retained earnings. 
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Since adjournment of the last Congress, furthermore, a committee 
of top officials in the executive branch of the Government, which was 
created by the President last May and known as the Cabinet Com- 
saitia mn ema Hpeinees, pea _likewise made a recommendation 
whi opts the principle of progressive corporate tax rates. | 
recommendation would also provide substantial tax relief for cor- 
porations at the lower end of the size scale; but offsetting increases in 
the rates for larger corporations are not proposed. The recommenda- 
tion is that the proposed relief for small firms await the time when a 
budget surplus permits a reduction in revenues. : 

One feature of the Internal Revenue Code of 1954 which might 
be said to be of particular assistance to small business is that which 
shortened the periods over — and equipment may be 
amortized. A number of theoretical questions concerning the ulti- 
mate effects of speedup amortization privileges are, of course, under 
debate. Such for example, is the question whether or not the busi- 
ness firm will pay the same amount of taxes, in the long run—assum- 
ing, of course, that tax rates will continue as high in the future as 
during the period when the facility in question is being amortized. 
But such questions are largely irrelevant to small firms. The essen- 
tial fact is that a shortened amortization period makes possible a 
shorter term for financing. And because of small business’ difficulty 
in getting long-term financing, anything that shortens the financing 
period is of definite assistance to most small firms that are otherwise 
m a position to expand their capital equipment. On the other hand, 
if it is assumed that the tax rates will be substantially lower in the 
pone ahead, then it follows that big business will be the principal 

eneficiary of the shortened amortization periods, since it is ig 
business that has made the overwhelming proportion of the capi 
expansion since the 1954 Code was adopted. 


Only big corporations paid excess profits tax 

Considering both direct and indirect effects on corporate profits 
however, all of the changes brought about by the 1954 Code taken 
together are of minor significance as compared to the expiration of 
the excess profits tax. e amount of revenue which this tax brought 
in was quite substantial, some $1.5 billion in 1952. But as has been 
pointed out earlier, removal of the tax did considerably more than 
return $1.5 billion to corporate profits. It removed a formidable 
barrier to increasing profits by way of raising prices, at least it re- 
moved such a barrier in the case of those corporations which were in 
@ position to raise prices. 

Manifestly, removal of the excess profits tax accrued to benefit of 
the larger corporations. 

In the first place, by the time the tax was repealed, only the larger 
corporations were paying any significant amount of the tax. In 1952, 
the last year for which reports are available, the burden of the tax 
fell about as follows: Corporations having less than $15,000 of net 
income paid excess profits taxes amounting to less than one-hundredth 
of 1 percent of their net income. This was insignificant as compared 
to their payments of corporate income taxes, which amounted to 
about 27 percent of their net income. 5 ie 

Similarly, corporations with between $15,000 and $25,000 of net 
income paid out less than one-tenth of 1 percent of their net incomes 
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in excess profits taxes. Corporations with more than $1 million of 
net income paid about 80 t of all the excess profits taxes in 
1952; and corporations with net incomes of more than $10 million 
paid about 52 percent of all the excess profits taxes.paid. 
ermore, as we have previously said, removal of the excess 
profits tax removed a barrier to price and profit increases which were 
far more important than the amount of the revenue collected by the 
tax. It would probably not be difficult to find, say, 3 or 4 top corpora- 
tions that have, since this tax was removed, increased their combined 
yearly pee by an amount greater than all the revenue collected 
under the tax in any year during which the tax was in force. Con- 
sidering, for example, only the manufacturing corporations in the over 
$100 million asset class, we may compare the amount of profits which 
these corporations took last year with the amount which they would 
have taken if they had taken only enough to continue their 1952 
after-taxes profit rate on stockholders’ investment. The comparison 
shows that by this profit rate last year (14.6 percent) they took $3.6 
billion more than they would have taken if their 1952 after-taxes 
profit rate (11.8 percent) had continued. The revenue collected from 
all corporations by this tax in 1952 amounted, as previously shown, to 
$1.5 billion. 
Recognizing consumer interest in competitive enterprise 
In recent times questions of tax policy have tended to boil down to 
controversies over “taxation for consumption” versus “‘taxation for 
investment.” ‘Thus the issue becomes, should more or less taxes come 
out of the pockets of income groups who would spend the amounts in 
uestion for consumption goods; or conversely, should more or less of 
the tax burden be aa gS business, and by the income groups likely 
to invest in business? this has overlooked the question of what 
effect a given set of taxes will have on the competitive structure of 
business, and how consumer interests are affected by this question. 
It is an encouraging sign, however, that in the past several months 
some considerable attention has begun to be given to such questions. 
Shifts in the tax burden brought about by the 1954 changes in the 
tax law would probably be characterized, y the normal standards, 
as “taxation for investment.” But it would not be possible to say 
whether the present tax structure is “for consumption” or “for invest- 
ment.” The question is relative and circular. Obviously, if we had 
a system of taxes which permitted no profit-taking, there would be no 
investment and all current incomes would be spent for consumption. 
The point is, of course, that the objectives are supposed to be the same 
in thelongrun. That is to say, it is assumed that the more of current 
income that is invested in capital equipment today, the more goods 
there will be available to consumers tomorrow; meaning, also, more 
goods at lower prices. But that is precisely the question. Will 
consumers have correspondingly more goods at lower prices from 
investments being made by corporations already having the capacity 
to produce more goods than they care to produce? Or will these new 
facilities merely replace like facilities of smaller firms forced to go out 
of business? PET BREE 
Certainly the level of investment has been quite high in the last few 
years. Such expenditures amounted to $33.3 billion last year; and 
the indications are that they will reach $35 billion this year. ‘This 
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will probably not set a record for the test ntage expansion 
in capital equipment; in view of the Tnbroauadl: Absit of the eco- 
nomic system. to produce surpluses over and above the minimum 
consumption needs of the population, the expansion this year will not 
set a record on that score. It will nevertheless be a new record in 
terms of current dollars spent. The question is, however, why is it 
that the giant corporations are doing substantially all the expanding, 
while the small firms are falling behind? This belies us to @ con- 
sideration of the combined effects of the individual and corporate 
income taxes on business investment, and to a consideration of the 
so-called double taxation of the owners of corporations. 

The so-called normal tax on corporate incomes is 30 percent of the 
net taxable income; and after the $25,000 of a corporation’s net in- 
come there is a 22 percent surtax. The effective rate of the 2 taxes 
combined reaches about 47 percent at a net income of $100,000. 
Thereafter, the combined effective rate increases almost imperceptibly 
until it approximates its maximum, 52 percent, at an income of 
$400,000. Fifty-two percent is then the flat rate from there on out, 
for an income of several billion dollars, or even more. 

There is a rather general complaint that the owners of corporations 
pay income taxes “twice’’; that is, the corporation pays the corporate 
income tax when the income is received by the corporation, and the 
corporate owners pay the individual income tax when the income, or 
what is left of it, is paid out in dividends. In the case of the owners 
of small corporations this complaint is frequently quite correct. But 
before agreeing to the conclusion that owners of corporate stock uni- 
versally pay double income taxes, we must first consider such questions 
as these: How much of the corporation’s income will the stockholders 
take out of the corporation on a current basis? By what method will 
they later convert, to cash income to themselves, their equity in the 
corporate income which is not taken out on a current basis, and what 
tax rates will they pay on the conversion of their equity into cash? 

Finally, a paramount question is, to what extent does the particular 
corporation in which the stockholders have invested actually bear the 
burden of the corporate income tax, and to what extent does the corpo- 
ration shift this tax onto consumers, onto its employees or onto oiler 
firms serving as its suppliers or distributors? 

Why unincorporated firms have little “retained” earnings 

Owners of partnership and proprietorship firms do, of course, pay 
the individual income tax on their respective shares of the firm’s in- 
come. And while the corporate income tax rates may seem high, 
they shrink by comparison to the heights and suddenness with which 
individual income tax rates ascend. In brief, while a multibillion 
dollar corporate income pays a rate of 52 percent, the individual in- 
come tax rate ascends to 91 percent on an income of $200,000. The 
result is, of course, that individuals in high income brackets who expect 
to save a large percentage of their income do much better, taxwise, to 
leave in the corporation the amounts they intend to save, and “pay 
taxes twice” on that part of the corporate income which they take 
out in the form of dividends. In this way the corporation reinvests 
the savings, and the assets accrue to the stockholders’ account with- 
out the payment of the individual income tax. 
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Furthermore, the fact that the stockholder in a big corporation 
would be liable for the individual income tax, should his accumulated 
equity in the corporation be suddenly paid out to him in dividends, 
does not prevent his increasing equity from being reflected in the 
market price for his stock. e reverse might be the case if the 
controlling stockholders were likely to decide that the corporation 
should pay out all of its accumulated “surplus”, in dividends— 
assuming that it could—but since this is not the case, the individual 
stockholder who finds it necessary to convert his equity to cash can 
do so by selling his stock. In this event, he pays, not the individual 
income tax on his asset accrual, but the capital gains tax. Obviously, 
large stockholders in a large corporation do not pay income taxes 
“twice.” On the contrary, it is much more likely that they pay 
considerably less than the individual income tax, even once. 

This incentive of the stockholders to leave in the corporation a 
large ag of the earnings which are due them accounts for the 
fact that a major portion of corporate expansions are made from re- 
tained earnings. to put the matter another way, the bulk of the 
Nation’s savings which people wish to invest in business are in the 
hands of the corporations where they were accumulated. While stock 
and bond sales, bank loans, etc., are important sources of funds for 
business expansion, big firms and small firms alike depend upon re- 
tained earnings for most of their expansion funds. Thus, for example, 
Department of Commerce studies ' indicate that in the 9 years going 
through 1954, manufacturing firms invested $136.6 billion in new plant 
and equipment, and in expansion of inventories, and that about 38 
percent of this came from retained profits and another 30 percent 
from ‘‘depreciation,”’ or a total of 68 percent from “‘inside’’ sources. 
The remainder came from sales of bonds and stocks, loans and in- 
creases in other forms of debt. 

One conclusion is unavoidable. The owners of a business can afford 
to keep the firm unincorporated only if the income of the firm is 
extremely small, providing not much more income than the owners 
intend to take out. for living expenses. How is it then that the big 
corporations have such huge retained earnings to build new plants 
and buy up other corporations after paying the corporate income tax 
and after paying sufficient dividends to satisfy at least the controlling 
stockholders? The corporate income tax rate itself is certainly no 
small item, a fact which leaves largely unanswered the question of 
how it is that a corporation is left with any substantial savings after 
paying taxes and dividends. 

This brings us to the question whether the corporation actually 
pays any of the tax, and if so, how much? In short, it brings us to 
the matter of shifting the tax, Contrary to the theory on which the 
corporate income tax was originally adopted, it is now widely recog- 
nized that in reality some corporations shift the tax completely, others 
are able to shift only a portion of it, and many others bear the burden 
of the tax in full. It is panty necessary to point out that because 
their impact is discriminatory the present. corporate taxes are crippling 
to those corporations that actually pay these rates in full or in major 
proportion. Such corporations are left without retained earnings for 
aes expansions and, conversely, they are relatively unattractive 
to outside capital. 

1See U. S. Department of Commerce Survey of Current Business, December 1954 and December 1955. 
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Ability to shift the corporate income tar is a matter of competition 

When the corporate income tax was first adopted, no one questioned 
the theory that a tax on a corporation’s income would operate in the 
same way as a tax on the individual’s income. That is to say, it was 
assumed that whatever the amount of the tax, it would leave the 
corporation with just that much less income to spend than it. would 
have had if there had been no tax. 

Tax experts and students of business competition have long recog- 
nized, however, that a ele candor? of the corporate income tax is 
in reality shifted, taking all corporations together, and that those 
corporations which do business under less competitive circumstances 
are in fact able to shift all, or substantially all, of this tax.’ 

For caarapes when an income tax is imposed, or raised, on corpo- 
rations in the public utility fields, the tax is, as a usual matter, 

romptly shifted to consumers, The reasons are two: First, the 

tate utility commissions usually allow the corporations to raise their 
rates sufficiently to absorb the tax, and second, the degree of monopoly 
which such corporations enjoy enables them to shift the tax. 

And so it is with many corporations outside of the public utility 
fields. For example, the executive vice der gone of General Motors, 
testifying before a Senate subcommittee last year stated: 


* * * we have come pretty close to earning what we ex- 
pected over the years.* 


This official was discussing the profit rate which the General Motors 
officials have in mind when they draw up their price and production 
ay fea for the year ahead. In short, General Motors, like many 

ig corporations, simply treat the corporate income tax as an item of 
cost, then proceed to set price and production schedules to give them 
the earnings they wish to take over and above these costs. 

This does not mean that all big corporations can make precise 
determinations of what their profits will be. There will be variations, 
of course, depending upon the amount of competition the corpora- 
tion encounters, and of course too, there will be some miscalculations. 

The fact that the managers of such corporations take the trouble 
to plan in advance upon the prices and amounts of goods they expect 
to sell attests, however, to the fact that they determine approximately 


? From the standpoint of an individual firm, & tax may be shifted to one or a combination of other firms 
or individuals: fama hybeterpaching maces ig pent saab he poe rpicheadban 5 gre When all firms are 
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what profits they are going to take; and of course year-to-year miscal- 
culations tend to average out. As the General Motors official said: 
we we have come pretty close to earning what we expected over the 
~The oye of a corporation to determine in advance the amount of 
rofits it take in a given period ahead, depends of course upon the 
of success with which it can predict the production and prices 
of its competitors, if there are competitors, as well as predict what the 
demand will be for its goods at the prices it has decided to charge. 
In a nutshell, a corporation’s ability to shift the income tax increases is 
in direct proportion to its degree of freedom from the normal forces of 
competition. 

In truth, almost all corporations can, and do, shift the tax in some 
degree. According to economic theory, the only firms that could not 
shift any part of the income tax would be those which do business 
under the conditions of “perfect competition.” Also in theory, the 
“complete monopolist who has already maximized profits” before the 
tax is imposed is thought by some economists to be unable to shift 
= part of the tax. 

oth these extremes of “perfect competition’’ on the one hand, and 
“the complete monopolist” on the other are conditions which exist 
only in theory. ‘Perfect competition,” by definition, could exist 
only where there is a large number of competitors, and no single 
competitor supplies so large a heen of the market that his pro- 
duction or price decisions could have an appreciable effect on the 
market. Such a condition is approximated in reality only amo 
producers of the basic farm crops—not counting of course, the add 
condition of any governmental price supports or production controls. 
The “complete monopolist’’ would likewise be hard to find in reality. 

Between these two extremes of theory, however, there are in reality 
wide differences in the degree of competition to which business firms 
are subjected. The e is from the “highly competitive’’ industry, 
in which no firm can etermine what volume of goods will enter the 
market, nor control the price mn the market, to the highly centralized 
“oligopoly” in which the leading firms behave with a mutuality of in- 
terest—at least with respect to particular products and in particular 
markets. 

Competitive pressures vary with size of firm 

Furthermore, competitive pressures are not the same for firms of 
different sizes, even within the same industry. The reason is that the 
larger firms come into competition with the smaller firms only in par- 
ticuler markets, and the competition is, inevitably, stronger e 
than in those markets where the smaller competitor is absent. A 
variety of everyday situations will illustrate the point. _ 

The manager of a regional chain of retail outlets quite naturally 
offers lower prices, better services, or puts up newer and more attrac- 
tive stores, or concentrates advertising and promotion campaigns in 
those towns where competition with local merchants is encountered 
than he does in the towns where such competition is absent or weak. 
And similarly, so will the corporation having a national chain engage 
in more intensive competition in those regions where strong regional 
Py pong John F, Due, Government and Finance—An Economie Analysis, Richard D. Irwin, Inc., 1954, 
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chains exist. And so, too, is competition stronger for the manufac- 
ive’ who markets on a regional basis in competition with a national 
marketer. 

Another common condition of industry is that both big manu- 
facturers and big distributors come into competition with their smaller 
rivals only with respect to a particular product or a particular line of 
products. The bigger corporations may be forced to compete vig- 
orously in these products, while enjoying more comfortable competi- 
tion aad margins on other products, such as those on which it controls 
patents, and on which it has a degree of monopoly because large 
capital requirements have kept competitors out. And here, too, 
differences on this score prevail even among the greater and lesser 
“oiant”’ corporations. 

To take an extreme case as an example, we might consider the 
position of General Motors and Ford. GM supplies about 52 percent 
of the market for automobiles and Ford about 22 percent. But what- 
ever degree of competition we assume to exist between GM and Ford in 
automobiles, it is apparent that GM enjoys a more comfortable 
position with respect to certain other products which Ford does not 
produce—for example, 87 percent of the market for diesel locomotives 
and 80 percent of the market for motorbuses. 

Advertising likewise separates markets and allows the firm able to 
purchase extensive sesh a degree of monopoly control over its 
prices. And not infrequently the corporation enjoying a_high- 
margin business on his advertised brands cuts prices or offers unad- 
vertised brands in those markets where a low price counts for more 
than brand names, in competition with smaller producers who can- 
not afford national advertising. 

Another condition which separates markets, and gives big corpora- 
tions control over important markets, comes about from the fact 
that a large proportion of the business now done in the country is 
done by reciprocal buying among big corporations in different fields. 
In some instances these reciprocal arrangements take the form of 
industrywide allocation systems and extend to the smaller companies 
in the industry. For example, the railroads, which are the largest 
purchasers of steel, are known not to purchase their steel requirements 
on the basis of which steel company offers them the lowest. price, 
but to allocate their purchases among the steel producers on the basis 
of the amount of freight which the respective steel producers ship 
over the railroads. Similarly, the telephone company and its sub- 
sidiaries—which is a tremendous purehaser of autos and small trucks— 
is said to allocate its purchases among certain of the auto companies. 

But these industrywide arrangements are the exceptional cases. 
The more common variety of reciprocal buying takes shape between 
the “giants” of the respective industries; and the result is, again, that 
the giants come into competition with their smaller rivals only in 
limited markets. | 

Finally one of the most common situations is that of big manufac- 
turers coming into a with their smaller rivals only at the 
doors of big buyers. This is for the reason that the big buyers 
frequently offer the only ible market outlets for small manufac- 
turers who do not have the capital to buy national advertising and 
establish distribution systems of their own. Here then, in a different 
way, the result is much the same. The big buyer in this instance is 
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cushioned against the pressures of competition, which its smaller 
rivals ma’ Be simply for the reason that small manufacturers 
have enabled it to buy supplies at lower prices than its rivals have paid. 

of these common situations, and more, provide the bigger and 
bigger corporations with more and more insulation against competition 
in their respective fields. Such limited competition, in particular 
markets, is sometimes overlooked in formulations of the economists’ 
formal theory of “oligopolistic” competition.» Furthermore, in dis- 
cussions of ‘‘oligo ly ’ it is common to think of an industry as being 
entirely com of a “big 3,” a “big 5,” and so on, with these top 
companies being of about the same size. <A glance at table 10 in 
pe ay I, where the top comeppnies in several fields are listed along 
with their profits and assets, however, will serve as a reminder that 
the top companies in most industries are of decidedly different sizes, 
and, moreover, that there are many small competitors which are not 
so much in the public eye. 


Proposals for equalizing the corporate income tar 

Such considerations as these have led to a number of proposals for 
reducing the corporate-income tax on smaller corporations and for 
making the corporate-income-tax rates progressively larger on 
progressively higher corporate incomes. 

And of course other considerations have entered into these proposals. 
For example, Representative Patman first advanced such a proposal 
as a solution to the merger problem, while testifying to a subcommittee 
of the House Judiciary Committee, which was then considering anti- 
merger legislation. On that occasion he said: 


No antimerger law would get at the root causes of the 
present wave of mergers, even if the enforcement agencies 
were devoted and skillful in their assigned tasks. These 
causes lie in the realm of finance, and it is absurd to think 
that the Federal Government can adopt a set of economic 
policies, then hold back the tide of inevitable consequences 
of those policies by passing an antitrust law.° 


And when Representative Patman introduced his bill (H. R. 9067) 
in the House on February 7, 1956, he gave still other reasons why a 
yraduation of the corporate-tax rates would be appropriate to com- 
pensate for inequities growing out of the ways in which Government 
agencies have—and are now—favoring big business. He said: 


These include speedup amortizations by which plants are 
paid for out of taxes They include agreements that the 
Government will support prices by buying for stockpile the 
output which civilian markets do not absorb. And they 
include contracts by which the Government guarantees 
premium prices for the output of new facilities. * * * 

These big corporations have received * * * and are re- 
ceiving today the lion’s share of Government production 

5 These formulations, following after Edward Chamberlin’s Theory of Monopolistic Competition, and 
neglecting book V of Joan Robinson’s Economics of Imperfect Competition, utilize single-market models 
ind hence do not allow for price discriminations. However, for geographically isolated markets and patent 
trotected markets, see William Fellner: Competition Among the Few (Alfred A. Knopf 1949). 

* See before the Antitrust Subcommittee of the Committee on the Judiciary, House of Repre- 


entatives, 84th Cong., 2d sess., on Amending Clayton Act by Requiring Prior Notification of Certain 
‘orporate Mergers and for Other Purposes, p. 9. 

















44 ‘FINAL REPORT 


contracts. And, despite their highly advertised initiative in - 
research and development, their research: is tang oibadiinnd 
to the tune of $1.5 billion a year by. the Department. of 
Defense alone.” Woe tt re 
Quite aside from considerations of 6 
inequities, we can see an overwhelming | 








ig past and’ present 
) educing the te 
tax rates on corporations which, by force of circumstance, y 
have their profits reduced by competition. Price and profit reductions 
brought about by competition are themselves contributions to the 
ublic purse, in a sense, and they provide more in funds which may 
taxed elsewhere. And pr ah we find compelling reason for 
correcting tax and any other inequities which have the effect of 
centralizing business into the hands of the few corporations which 
are already so immune to competition that they may shift the tax 
burden, and in so doing, accumulate great stores of wealth with 
which to buy up greater shares of the means of preduction. In short, 
we can see that strong measures are needed to e our free 
enterprise system and to check the centralization of business such as 
that we have pointed to in a previous chapter. 

We will not undertake here to present a detailed analysis of the 
various proposals which have been advanced for alleviating the 
disproportionate burden of the corporate income tax. For ready 
comparisons, however, the effective rates under each of several of these 
bills are shown for various corporate income amounts in table 16. 


7 Daily Congressional Record, February 7, 1956, p. 1953, 
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Tair 16.—Comparison of tax liabilities and effective tax rates of corporations at selected levels of taxable income, under present law and under 
” j various proposals for tax relief to small business 
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Two generalizations can be made. First, none of the bills here 
referred to contemplates any reduction, or any significant reduction, 
in revenue from the corporate income tax. Rather, all of these bills 
provide for some shifting of the tax rates, so that lower rates would be 
applicable to the smaller corporations, and somewhat higher rates 
would be applicable to the larger corporations. In general, these bills 
tend to lean to either of two persoe One is to help the largest 
number of corporations most, by giving large percen reductions 
to the very smallest corporations, while disturbing as little as possible 
the present rates a Spec to the greater range of income sizes. As 
Senator Sparkman pointed out, corporations with less than $5,000 
of taxable net income in 1952 constituted nearly 47 percent of all the 
corporations filing returns with net incomes for that year; and, 
further, that corporations with incomes of less than $375,000 ac- 
counted for nearly 98 percent of all corporations with net incomes in 
1952. 

Some of the other bills would, however, make substantial changes 
over a wider range of corporate sizes, for the intended purpose of 
reducing the pressures toward monopolization which the Fp aa tax 
structure creates. Thus, on the introduction of his bill, Representa- 
tive Seely-Brown said: 


It is obvious that any minor reduction in low-income 
bracket taxes will not solve this problem. The need is 
for a shift of sufficient impact to stop the trend in which the 
big get bigger, the small smaller.° 


Furthermore, Representative Seely-Brown pointed out that his bill, 
which would provide for a rate of 10 percent on corporate incomes up 
to $5,000, in place of the present 30 percent, would permit great 
numbers of firms not now incorporated to become incorporated. 
Observing that the returns to an investor in a corporation of such a 
small size as $5,000 are in fact taxed twice, he said: 


Many smaller corporations have avoided the corporate 
form of organization merely because of this double taxation. 
With a rate of 10 percent, the incentive to form new cor- 
porations is greatly increased. There will be more corpora- 
tions and more total taxes.’ 


Representative Patman’s bill is distinctive in that it would pro- 
vide a continuous progression of rates on corporate incomes above 
$100,000, throughout the greater range of corporate income sizes. 
Thus the effective rate on an income of $1 billion would be almost 
67 percent, and the marginal rate on a corporation’s net income in 
excess of $1 billion woul: be 75 percent. These rates have been 
compared to a maximum effective rate of 70 percent, and a marginal 
rate of 82 percent, which prevailed prior to expiration of the excess 
profits tax at the beginning of 1954. By the same token, Represen- 
tative Patman has pointed to what he sees as an objectionable feature 
of the recommendation contained in the report of the President’s 
Cabinet Committee on Small Business— 


It would of course give tax relief to the smallest size of 
corporations. It would leave such firms with more retained 
8 Daily Congressional Record, June 28, 1 p. 10119. 


* Daily Congressional Record, March 8, 1 3838. 
Congressional Record, March 8, 1 F838. 
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earnings for growth and also make them more attractive to 
outside capital. The steeply progressive rate between 
$25,000 and $400,000 would, in addition, have the effect of 
deconcentrating and make more competitive, the small- 
business segments of industry which are already in the most 
highly competitive. The bad feature of this proposal is, 
then, that it feils to provide a continuous graduation of the 
rates, so it would also tend to deconcentrate and make more 
competitive the big-business segments of industry, where 
more competition is really needed. 
* * « + * 


Relatively more taxes on corporations of these sizes, if 
they all pay the same rate, will simply mean that the tax 
will be shifted. In short, the President’s Committee’s 
proposal would mean that the tax relief for small business 
would be paid for by a subsidy from consumers. A consumer 
subsidy to ey small business tax relief might be worth the 
cost, provided consumers are going to get more competition 
in the big business segments of the industry; but here 
again, this would require a continuous progression of tax 
rates, so that the smaller firms in each industry would be 
strengthened. 

Furthermore, it is only by a continuous progression of the 
rates that we can tend to limit, or prevent, the big cor- 
porations from shifting the tax. inally, a continuous 
graduation of the rates will, moreover, tend to discourage 
the merger movement, on the part of the big corporations, 
and it will in other ways tend to check the growing 
centralization of industry under a few quasi-monopolies." 


In an illustrative nutshell, the chairman’s position seems to be 
that, under his proposal, General Motors could not afford to raise 
rices of its automobiles to shift the increased tax, since Ford would 
e in a decidedly different position under the progressive rates, and 
Chrysler in still another position, and Studebaker-Packard in still 
another position, and hence would be inclined to maintain lower 
prices to increase their shares of the market. Should this be the 
general effect of a progressive corporate tax rate, then, indeed, many 
of the big corporations would bear a substantial part of the burden of 
the corporate income tax for the first time. 

The great differences between firms in their practical ability to shift 
the corporate tax in the main accounts for the fact that the giant 
corporations are making substantially all of the new business invest- 
ment, and small business is losing out in the race. Those corporations 
that can shift the tax have the funds for investment, and they are 
naturally under pressure to invest them. The result is a kind of forced 
investment in which the big corporations are building new plants and 
new distribution outlets and, at the same time, they are buymg up and 
merging smaller corporations on a scale which this country has never 
before witnessed. 

Certainly there is much merit to the point that the tax rates should 
encourage competition in the big-business industries. It is almost 
universally true that there are great differences in the sizes of firms in 


oe 


11 Speech before the convention of the National Association of Retail Druggists, September 21, 1956. 
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ev industry. Consequently, a continuous progression of rates 
would tend to have the same competitive impact on industries where 
the firms are spread over the upper end. of the size scale as it would 
over the firms scattered over the lower end of the size scale. Further- 
more, if we are to adopt the principle of applying lower rates to those 
firms whose. profits are more oi , or limited, by competition, 
then we could probably not find a more practical index to those com- 
petitive pressures than is provided by the size of firm’s net.income. 

We can see, however, much merit in all the several proposals which 
have been advanced for lessening the unequal burden of taxes on small 
business. Between and among them they point the way to a solution 
which must be reached and reached soon. Clearly, no uniform tax 
rate on business incomes can be neutral in its effects. However low 
such a tax rate may be, it must create competitive inequalities between 
those firms which can shift the tax and those which cannot. And it 
follows that the ter the tax is, the greater the inequalities it creates. 
The present high rates on corporate and individual incomes cannot 
then be said to es either “taxation for poker caerell 5S Bhpeageen 34 
consumption’’—they constitute a program taxi or monopoly. 
We think our tax system must be designed to os Ere a climate 
hospitable to free enterprise. Small firms are beset with a number 
of other problems under the Federal tax code. We shall mention 
but a few. 
Excise taxes 

Smaill-business complaints about the excise taxes on jewelry, leather 

s, cosmetics, and similar “luxury goods” have been frequent. It 

is our understanding that these taxes, adopted during the period of 
the Korean hostilities, were intended not solely for the pues of 
raising revenue, but to channel materials and labor into the produc- 
tion of goods of types considered more constructive to the defense 
buildup. Since conditions Justifying that purpose are no longer 
present, we question the wisdom of maintaining taxes which dis- 
criminate among the kinds of goods consumers may wish to buy. 


Other small-business taz relief 


In addition to the foregoing, the President’s Cabinet Committee 
on Small Business has made a number of recommendations for specific 
amendments to the tax code to assist small business which deserve 
close attention. These are as follows: 


(a) That businesses be given the right to utilize, for 
purchases of used property not exceeding $50,000 in any 1 
year, the formulas of accelerated depreciation that were 
made available to purchasers of new property by the Internal 
Revenue Code of 1954. 

(6) That corporations with, say, 10 or fewer stockholders 

pd given the option of being taxed as if they were partner- 
ships. 
(c) That the taxpayer be given the option of paying the 
estate tax over a period of up to 10 years in cases where the 
estate consists largely of investments in closely held business 
concerns.” 


12 See Progress Report by the Cabinet Committee on Small Business, August 7, 1956, pp. 4-5. 








CHAPTER IV. BREAKDOWN OF THE SMALL-BUSINESS 
“MAGNA CARTA”’ 


One of the most devastating and chronic ills suffered by small 
business has resulted from the weakening of antitrust law which 
limits, or is intended to limit, abuse of big business power through 
discriminations in price. Legislative cures which Congress pre- 
scribed in 1914 and 1936 have been diluted in recent judicial inter- 
erento chief among which is the Standard Oil (Indiana) decision 

anded down by the Supreme Court in 1951 (340 U.S. 231). 
The friendly world of “effective competition” 

That decision was the capstone to a sooty called “effective competi- 
tion” by its inventors, perhaps as a macabre joke, since its primary 
accomplishment has been the effective elimination of the vigorous 
price competition of smaller competitors wherever the theory has been 
practiced. Stripped of its judicial verbiage, the Standard Oil (Indiana) 
decision interpreted effective competition to mean that a large seller 
who is not efficient enough to offer oe prices to all his customers may 
offer low prices to a ial few customers whose business would other- 
wise be lost in markets served also by more efficient lower price 
competitors. The Standard decision permitted a big seller to meet the 
price of smaller rivals with selective price cuts. If the more efficient 
rival was thereby put out of business, this would be written off as a 
vicissitude of the competition which was presumably being preserved 
in some primitive form. An even more startling Sh was later 
handed down in the ninth circuit in the case of Balian Ice Cream Co., 
Inc. v. Arden Farms Co. That decision gave the big seller the right 
to beat local prices r ess of the destruction of local competitors, 
provided only that the competitive injury be confined to a single 
market area. 

What then is the purpose of the widely misunderstood laws pro- 
hibiting price discrimmation? In oo terms, price discrimination 
is & — of monopoly, which in the hands of powerful buyers or 
sellers allows them to take unfair bargaining advantage, related not 
to their efficiency, but to their sheer market power. The very exist- 
ence of price discrimination, an impossibility under genuinely com- 
petitive conditions, is the squeak which signals that the wheels of 
competition need oiling. And that is where the anti-price-discrimina- 
tion laws come into play—to create conditions favorable to freely 
functioning competition, and give equality of competitive opportunity 
to all according to their merits and efficiency, not to their size. 

Price discrimination is an ancient problem 

Discrimination has long been recognized to be a dangerous weapon 
by which the big destroy the small. The classical example, going 
back about a century, was the rise of the Standard Oil empire. Sub- 
divided by court order in 1912, the old Standard Oil Co. had begun 

1931 F. 2d 356 (C, A. 9th 1955). Cert. den. 350 U. 8. 991 (1956). 
49 











PTE TT ee ee Oe Se ee ee ee eS EP ey ey aS es Nee 
estat at cna a 33 
ent 4 








50 FINAL REPORT 


as 1 small refiner among 30 others. Its phenomenal growth during 
some 35 years of notorious commercial piracy brought it to the pin- 
nacle of a 90-percent monopoly of all refined petroleum products in 
the country. Its methods were simple and deadly. Combining first 
with a few of its competitors, it built up a size advantage over its 
remaining competitors. Then it abused its size advantage by exercis- 
ing discriminatory tactics to the utmost. It would move into one 
market at a time, lowering prices locally just as low and as long as 
was necessary in order to drive local competitors either into bank- 
ruptey or into coalition with Standard. As competitors in each mar- 
ket capitulated, Standard marched on to the next; and repeated the 
process again and again, making up its local losses with its higher 
prices in all other markets but the one under attack. Not content 
with subjugating its competitors, it also exercised its power over those 
from whom it. bought services. A compact with one of the railroads, 
which gave Standard rebates not only on its own shipments but also 
on the shipments of its competitors, was the crowning touch which 
brought about the capitulation of the few competitors who had held 
out against it. 

When Congress passed the Sherman antitrust law in 1890, it legis- 
lated to break up the enormous monopolistic organizations that had 
already grown up, of which Standard Oil was typical. Too late in 
those cases for preventive legislation, the law attempted to deal with 
the problem as it already existed, by checking the monopolistic 
ated and undoing the harm that had been done. By 1914, 

owever, it was obvious that antitrust policy needed to be sharpened 
and refined, with the aim of catching budding monopolies while they 
were young and tractable, rather than waiting for them to become 
strong and difficult to deal with. The passage of the Clayton and 
the FTC Acts reflected the intention of Congress to check monop- 
olistic practices like price discrimination in their incipiency, rather 
than waiting to invoke the Sherman Act after small competitors had 
been discriminated to death. 
The good-faith loophole nullified the law 

Although the purpose of the Clayton Act was plain in prohibiting 
price discriminations which had the effect. of substantially lessening 
competition, the law had an unfortunate loophole in an exemption 
which permitted a seller to discriminate “in good faith to meet 
competition.’”’ Now this provision came to be interpreted to mean 
that if a seller did indeed dnd competition and go to meet it, he acted 
in good faith, unless he clearly intended to destroy his competitors. 
Such a generous exemption of course would excuse most business 
activities, including discriminatory —— practices. Thus, if a 
seller’s discriminations in fact injured competition, and in fact de- 
stroyed his competitors, this though unfortunate, was held not to be 
unlawful unless the seller could be shown to have intended such a 
result. In practice, the law became impotent against the practices 
it was designed to prevent. 


The Robinson-Patman Act tried to close up the loophole 

In 1936, Con attempted to remedy the situation with the 
passage of the Robinson-Patman Act, amending the Clayton Act. 
One of the major weaknesses of the original law was recognized to 
be the “out” provided by the good-faith-meeting-of-competition loop- 
hole. So Congress legislated to close the loophole by removing good 
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faith as a substantive defense. Unwilling to deprive businessmen of 
their privilege of pleading self-defense, however, those who framed 
the bill wrote an additional procedural provision to allow a dis- 
criminator to bring evidence to show that he had acted in good faith. 
The provision was procedural, not substantive; and permitted the 
showing of evidence not that the seller had met “competition” in the 
abstract, but had found it necessary to discriminate ‘‘to meet the 
equally low price of a competitor.” 


The Standard (Indiana) decision widened the loophole 


The 1951 decision in the Standard (Indiana) case did two things 
which combined to nullify the whole law against price discrimination. 
First, it held that good faith, liberally construed, constitutes a full 
defense against a price-discrimination charge. Thus the law, whose 
one purpose was to check a practice only if its effects were substantial 
injury to competition or substantial harm to a competitor, was con- 
strued to permit these harmful results unless the discriminator had 
the wicked intention of injuring and destroying his competitors. 
Since businessmen generally have a primary purpose to make profits, 
and since the harmful effects on others from their discriminatory 
pricing policies are generally incidental to their profit-making motives, 
the circumstances which cause the discriminations were thus held also 
to excuse it. This reopened the Clayton Act loophole which the 
Robinson-Patman Act had intended to close. 

The second thing which the Standard (Indiana) decision did was to 
reverse the usual idea of self-defense as a protection from an unlawful 
attack; and to make the self-defense plea of ‘‘good faith’’ available to 
a discriminator only provided that he was not unlawfully attacked. 
Thus, the good-faith defense was interpreted to permit a seller to use 
an otherwise unlawful pricing method provided the competitors 
whose prices he met were charging lawful prices, The Court evidently 
ina at this rather strange conclusion through a faulty reading of 
its earlier Staley ? decision. In that case the Court had agreed that 
Staley could hardly claim to be meeting a competitor’s prices in good 
faith when it simply found it advantageous to adopt its competitor's 
price structure—and an unlawful price structure at that—intact, 
without ever having set up a price plan of its own. Since it had 
forbidden Staley to adopt an Solawhal system of prices, from this the 
Court evidently reasoned that it would have permitted Staley to 
adopt a competitor’s lawful system of prices. Thus in the Standard 
(Indiana) decision self-defense was reconstrued to mean the opposite 
of what it is generally understood to mean. 


Recent decisions have further weakened the law on price discrimination 

The next step in the weakening of the provisions of the Robinson- 
Patman Act was the Arden Farms decision. 

Briefly, the facts on which the Court of Appeals for the Ninth 
Circuit decided the case of Balian Ice Cream Co. v. Arden Farms, Inc.® 
(October 1, 1955) were these: Arden Farms is one of the largest 
manufacturers and distributors of ice-cream products in the United 
States. Arden distributed its products in the Los Angeles market at 
prices lower than those in its other markets, a clear case of geographi- 
cal price discrimination. The purpose of the discrimination was not 


? Federal Trade Commission v. A. E. Staley Co., 324 U. 8. 746, 
? Op. cit, 
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only to meet, but also to beat the low prices of small local competitors 
in the Los Angeles area—competitors’ uniform, nondiscriminatory 
prices which the court branded as “chiseling cuts.” Arden, with 18 
peromnt of the local market for ice cream and 17 percent of the market 
or ice-cream products—a share greater than the combined share of 
the 15 plaintiff competitors—caused substantial injury to the com- 
petitors whose prices it met and undercut. 

The court reached several rather unusual conclusions. It found 
that, although Arden clearly operated in commerce as defined in the 
act, there was no evidence that the discriminations themselves were in 
commerce. It held, moreover, that even a re of geographical 
price discrimination required a showing that the different buyers in 
different areas who were charged different prices were in competition 
with one another. The court appeared oblivious to the fact that, even 
under the original Clayton Act, proof of injury as a result of discrim- 
ination by a competitor did not require that the injured competitors 
be in competition with the discriminator in more than one area where 
the different prices were charged. Furthermore, there has never 
been a requirement in a case of primary-line injury that the customers 
of the discriminator be in competition with one another. Arden was 
charged with injuring its competitors, not its customers; and there was 
obviously competition at the level where the injury was suffered. The 
court was evidently requiring secondary-line competition in a case of 
primary-line injury. Short of this. showing, the court appeared to 
think that it would be necessary to show that Arden embarked “upon 
a campaign by selling s shipped in interstate commerce at a loss 
in a local area to punish or designedly to cause loss to one weaker 
competitor,” which would amount to a Sherman Act situation. 

The Balian decision is puzzling in its logic and dangerous in its 
implications | 

In addition, the court indicated that because Arden suffered losses by 
its discriminations, it was thereby absolved of responsibility for the 
losses incurred by smaller local competitors as a result of its discrim- 
inatory policy. The court overlooked the fact that the smaller 
competitors suffered losses in their entire market, or nearly so, whereas 
Arden sustained its local losses with higher prices elsewhere. 

Worst of all, the court ruled that the good-faith defense could be 
invoked by Arden for its practice of undercutting rivals prices, as 
well as matching prices. This is particularly startling, since the 
Supreme Court in its most expansive dicta, even in the Standard 
(Indiana) decision, had never suggested that aggressive price cutti 
for purposes other than merely retaining a customer could be defende 
as being in good faith. 

Testifying before this committee on April 19, 1956, the Chairman 
of the Federal shane Commins sorties ee he found the pater 
opinion “a somewhat perplexing decision” (transcript, p. 331). He 
observed that he construed the law to provide for the good-faith 
defense only where the defendant meets but does not undercut a 
a? price. It was then pointed out to him that the report 
of the Attorney General’s committee * recommended the interpre- 
tation which would permit the good-faith defense in cases of 
sive, as well as defensive, discriminations; and that such price cuts 
should not be restricted to meeting a competitor’s price, but extended 


* Report of the Attorney General’s National Committee To Study the Antitrust Laws, Washington 
D.f0., Marehj31,[1955. 
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to undercutting such prices. (See pp. 182-184 of the report.) The 
Chairman of FTC said that he regarded these recommendations as 
“purely advisory.” In whatever nature FTC may regard those pro- 
nouncements of the Attorney General’s committee, and in whatever 
light the Court of Anpen of the Ninth Circuit may regard them, it 
is nonetheless true that the i 32 was made available to the jus- 
tices in the ninth circuit, and that the court of appeals adopted the 
same line of reasoning in its decision. That line of reasoning has 
been explicitly rej by the Supreme Court, and by at least two 
Congresses. 


H. R. 11, the equality-of-opportunity bill 

Because of the common misconception—which unfortunately has 

— into judicial thinking—that price discrimination is a form of 

y competitive behavior, the Robinson-Patman Act has been hard 
pressed to accomplish its aims. The legislative history makes it 
abundantly clear, if the language of the statute itself leaves any 
doubt, that Congress was not legislating against price reductions but 
was prohibiting the price favoritism which accrues to large-size buyers 
and sellers, The law makes no restrictions on a seller’s pricing 
freedom except to insist that all buyers must be given equivalent 
treatment; and that all buyers who purchase in similar quantities 
and terms must be accorded similar price treatment. This is the 
result which would obtain if competition were performing perfectly; 
and the law simply says that since competition never is perfect, big 
and pores buyers shall not be permitted to take advantage of that 
fact. by grabbing price favors that are not available to equally efficient 
but less powerful competitors. 

When H. R. 11 was introduced on the opening day of the present 
Congress—as it had been introduced in two previous Congresses— 
its aim was not to add to the Robinson-Patman Act but merely to 
put back into the law part of what had been subtracted in the Standard 
(Indiana) and subsequent decisions, and in recent interpretations by 
the enforcement agencies. The bill was introduced by Mr. Patman 
for himself and 48 other Members of the House. The companion bill 
in the Senate was introduced as S. 11 by Senator Kefauver, with 29 
cosponsors. 

he bill states that good faith may be offered as a defense, a complete 
defense, against a charge of price discrimination, unless the effect of 
that discrimination is a substantial lessening of competition. Thus 
the bill reiterates the aim of its predecessor laws to prohibit business 
activities which injure competition, regardless of the good or bad 
intentions of the business men involved. As an analogy, it might 
be pointed out that it is equally unlawful for a man to violate the speed 
laws to get to church on time, as to speed for the sheer wicked pleasure 
of breaking the law. The bill does not attempt to legislate morals or 
business ethics; and it seeks merely to prevent the exercise of 
monopolistic practices when their effects are harmful to competition. 
Small-business men favor the equality-of-opportunity bill 

Small-business men wanted this bill enacted into law. Representa- 
tives of the wholesale baking industry, cornered by the discriminatory 
pricing practices of the big retail chain outfits, notably A. & P., and 


the giant per companies, have pleaded for the bill. They have 
pene to their ngresamen and have appeared in numerous congres- 
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sional hearings to explain their problems, and to ask for just treatment. 
The independent retail petroleum dealers have likewise protested the 
subjugation forced upon them by the discriminatory tactics of their 
t suppliers. Independent retail dealers in rubber tires and tubes 
ve shown that they are being slaughtered wholesale by the dis- 
criminatory practices of their suppliers. The examples are ~~ aa 
anyone who has eyes and ears cannot help being aware of ; 
And it cannot be emphasized too much that these people are not 
mvey. fea favors or special treatment. They are merely asking 
that they be given an opportunity to compete on the basis of their own 
ability and efficiency, not at the whim of those who supply them, and 
not by the grace of their giant competitors who extract, better prices 
from those same suppliers on the basis of power, rather than on the 
basis of competitive merits. 


The House Small Business Committee studied the problem of price 
discrimination 

In November 1955 the House Small Business Committee held ex- 
tensive hearings on price discrimination.® It also inquired into wide- 
spread reports that the re of the Attorney General’s National 

ommittee to Study the Antitrust Laws had adopted an attitude 
adverse to the effective enforcement of many of the antitrust laws, 
and particularly inimical to the antiprice discrimination laws. Some 
1,200 pages of testimony were amassed, the burden of which was the 
unequivocal statement that price discrimination is a method of favor- 
itism, not of competition; that it is a e in which the prizes go to 
the strong and powerful, without otek sy merit or efficiency. Small- 
business men, representatives of small-business organizations, and 
college professors of economics alike testified that regardless of the 
good or bad intentions of discriminators, price discrimination is 
destructive of healthy competition, 


The Attorney General's commitiee reached different conclusions 


This was in stark contrast to the report of the Attorney General’s 
committee, the bulk of whose een me were attorneys who them- 
selves, or whose law firms have substantial practices representing 
defendants in antitrust suits, particularly in price-discrimination 
cases. Some had been registered lobbyists. Some had a long history 
of hostility to the aims of the Robinson-Patman Act. and of efforts 
to weaken the antitrust laws, and to obtain laws legalizing basing- 
point systems such as those in the cement and steel industries which 
had been found to violate both letter and spirit of the several antitrust 
laws. That committee of lawyers and lobbyists found price discrimi- 
nation to be a healthy form of ry Je one which should be en- 
couraged. It found the Standard (Indiana) decision to be gratifying, 
and recommended its extension. It recommended that “ faith’”’ 
not only allow a self-defense plea against perfectly lawful nondis- 
criminatory prices; but that sellers be permitted to discriminate to 
meet, or beat, prices they thought were lawful. The self-defense. of 
the good-faith plea was even to be stretched to permit a seller to beat 
competitors’ prices not only to retain customers, but aggressively to 
attract customers from their competitors. It was urged that sellers 
be permitted to give some customers better price treatment than they 
fave others if the sellers expected business conditions to change. 

ese are only a very, very few of the 1 weird interpretations. 


ee 2s 
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It should be recalled that none of these recommendations of the 
Attorney General’s National Committee referred to general, uniform 
price reductions, but only to selective price favors of the type the law 
prohibits. Feigning to recommend improvements for the strengthen- 
ing of antitrust policy, the report attempted to conceal the fact that 
it was actually reinterpreting the antitrust laws, and supporting its 
reinterpretation with a body of highly suspect economic literature, 
much of it written by persons in the wei 2 of the steel and cement 
industries and by lawyers retained by other big-business interests 
which benefited from price discrimination. It is significant that of 
the ee law and economics professors who ‘served on the 
committee, almost all dissented in some form to the economic casuistry 
pe by the report. Two of the professors so testified in the 

earings of the Small Business Committee. 


All indications point to a continued deterioration of the law 


In those hearings, moreover, several former Commissioners of 
FTC testified to the current vacillating policy of the Commission 
toward the laws which it bas the duty to enforce, and particularly 
to the deplorable tendency of FTC to encourage the deterioration of 
the antiprice discrimination laws by countenancing interpretations 
such as those favored by the Attorney General’s National Committee. 
One former FTC Commissioner placed in the record of the hearings 
a tabular showing on bow the Robinson-Patman Act has been under- 
mined by reinterpretations adverse to the intentions of the Congress 
which passed the law. That tabulation follows. 


TABULAR SHowinG or How THE Ropinson-PatMan Act 
HAS Breen INTERPRETED Away (with PARTICULAR 
REFERENCE TO INTERPRETATIONS OF SUBSECTION 2 (B)) ® 


Topic: Sources of interpretation of subsection 2 (6) of the 
Robinson-Patman Act 


(a) Majority opinions of the Supreme Court of the 
United States in the following: 

Corn Products Refining Co., et al. v. Federal Trade Com- 
mission (324 U. 8.726). 

Federal Trade Commission v. A. E. Staley Manufacturing 
Co., et al. (8324 U.S. 746). 

Federal Trade Commission v. Cement Institute, et al. (333 
U. S. 683). 

. ogi Oil Company v. Federal Trade Commission (340 
j}. S. 231). 

(b) Report of the Attorney General’s National Committee 
To Study the Antitrust Laws, dated March 31, 1955, here- 
after referred to as the Attorney General’s report. 

The Attorney General’s report stated with reference to 
subsections 2 (a) and 2 (b) of the Robinson-Patman Act: 

“Since the statute may be presently interpreted as we 
propose, we do not consider legislative amendment neces- 
sary now’ (p. 184). 

(c) Senate bill 1377 introduced by Senator Capehart on 
pre 18, 1953 (83d Cong., 1st sess.), hereafter referred to 
as “S. 1377. 


6 Hearings on Price Discrimination, op. cit., pp. 856 ff. 
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_ S. 1377 would have added'a new subsection (g) and anew 
— (h) to the Robinson-Patman Act reading.as fol- 


““(g) In any ding involving an alleged violation of 
this section, it shall be a complete:defense to a charge of dis- 
crimination in price, or in services or facilities furnished, if 
the seller shows that his lower oe one of 
greater services or facilities, was: ; regularly or other- 
wise, in faith to meet what the seller reasonably _be- 
lieved to be an ey ‘ low price of, or services or facilities | 
of comparable value furnished..or offered by, a competitor 
and in so competing the seller may maintain below the price 
of a competitor a een eee en seller cus- 
tomarily maintains: Provided, That. seller shall not be 
deemed to have acted in good faith if he knew or should have 
known that the competitor’s offer was unlawful.” 

“(h) Itshall not be a violation of this Act for a seller acting 
independently, to sell at delivered prices, or to absorb freight 
rigilast or otherwise to meet in good faith what the seller 
Heuotiabty believed to be an equally low price of a competitor 
and in so vee aes seller may maintain below the price of a 
competitor a differential in price which such seller custom- 
arily maintains. Any price or pricing practice itted by 
this or the shinee 4 subsection shall not be ibited under 
section 5 of the Federal Trade Commission Act (38 Stat. 719, 
as amended, 15 U.S. C. 45): Provided, That nothing in either 
subsection shall make lawful any contract, combination, or 
conspiracy in restraint of trade or any act to monopolize, or 
conspiracy or attempt to monopolize, trade or commerce 
among the several States.” 

(d) Federal Trade Commission letter of June 16, 1953, 
signed by Edward F. Howrey, ‘‘By direction of the Commis- 
sion,” to the chairman of the Senate Committee on the Judi- 
ciary, and appended statement concurred in a ® majority of 
the Commission, commenting upon 5S. 1377 and. stati 
interpretation of existing law, hereafter referred to as FT 
letter of June 1953. 

FTC letter of June 1953 stated in part: 

“The Capehart bill would restate the language of the 
Robinson-Patman Act to provide for what a majority of the 
Supreme Court has held is the existing law, and it would 
apply the same standard for competitive pricing to the 
Federal Trade Commission Act.” 


TOPIC 1. DEFINITIONS OF “PRICE” 









la. Key decisions 

In agony 6g Court said: 

“As we ae the Cam eraguas Deine Co. case with 
avekens where the price b sing point is distant from the 
point of production. This is because, as in respondents’ 


case, the delivered prices upon shipments — 
usually include an item of unearned or p 
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require the absorption of freight with the consequent varia- 
tions in the seller’s net factory prices.’’ 

In Cement the Court said: 

“The Commission held that the varying mill nets received 
by respondents on sales between customers in different locali- 
ties constituted a ‘discrimination in price between different 
purchasers’ within the prohibition of section 2 (a), and that 
the effect of this discrimination was the substantial lessen- 
ing of competition between respondents.” 


* * * * * 


“The respondents contend that the differences in their net 
returns from sales in different localities * * * are not price 
discriminations within the meaning of section 2 (a) * * *. 
Practically all the arguments presented by respondents in 
support of their contentions were considered by this Court 
and rejected in 1945 in Corn Products Co. v. Federal Trade 
Comm’n (324 U. S. 726), and in the related case of Federal 
Trade Comm'n v. Staley Co. (824 U. S. 746) * * * the ques- 
tions there raised were given thorough consideration. Con- 
sequently, we see no reason for again reviewing the ques- 
tions that were there decided.” 


1b. Attorney General’s report 


“Furthermore, of obvious significance in testing the 
validity of a competitive quotation of a ‘delivered’ price is 
the relevant definition of price under the section 2 (b) defense. 
We think section 2 (b) refers to the actual laid down cost— 
inclusive of freight-—-paid by each buyer. In this way, a 
seller could legitimate: quote a ‘delivered’ price to distant 
Luyers in the same dollar amount as the f. o. b. mill figure 
quoted by the local rival * * *, In short, ‘meeting compe- 
tition’ realistically means that it will not in fact cost the 

rospective buyer more to get the goods from one seller than 
rom his competitor” (p. 183). 


le. S. 1377 
(Silent.) 
1d. FTC letter of June 1953 

“Tt is made clear by the Capehart bill that sales at deliv- 
ered prices are not unlawful. This merely means that price 
discrimination is not measured by the seller’s ‘mill net return’ 
and it is in accord with the recent decisions of the Commis- 
sion in the National Lead and Chain Institute cases. This 
represents no change in existing law.”’ 


TOPIC 2. MEETING THE “LOWER” PRICE OF A COMPETITOR 


2a. Key decisions 


In Standard Oil (Indiana), the Court rulted that the good 
faith defense its only the 1 of an.equally low price 
and repeated the phrase ‘‘equally low price’ nine times. 
This opinion further said of subsection 2 (b) that— 

“Tt. also excludes reductions which undercut the ‘lower 
price’ of a competitor.” _ (Standard Oil Company v. Federal 
Trade Commission, 340 U. S. 242.) 

84711—57-——5 
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2b. Attorney General’s report eatkatdeda @A¥ ecu 
“Although the ‘meeting competition’ defense authorizes a 
seller only to meet but not beat com > prices, we recom- 
mend a reasonable adaptation of this limitation to the actualities 
Y business. * * * Potent factors other than naked price’ 
termine a customer’s choice among co cy, Shri a 
especially with consumer goods reflecting a range of 
quality, design, or brand. While basic homogeneous com- 
modities such as crude oil, steel, and cement normally t 
slight problems of consumer differentiation, electrical appli- 
ances or chemicals, for example, involve a broad range of 
significant competitive factors other than price *.* *. We 
therefore urge a flexible rule which regards the nominal price 
of the rival produce as only a presumptive boundary of a 
seller’s permissible price reduction under the ‘meeting com- 
petition’ proviso, adjustable up or down upon satisfactory 
proof by the person questioning its reliability. * * * In 
each case, the heart of the matter is whether actual compe- 
tition, not merely a nominal price quotation, is equalized” 
(pp. 182-184). 
2c. S. 1377 


Provided in a new subsection (g) that discriminations 
which may be defended include discriminations made by a 
seller to: ‘maintain below the price of a competitor a differ- 
ential in price which such seller customarily maintains * * *” 


2d. FTC's letter of June 1958 


“The seller would be permitted, under the Capehart bill, 
to maintain a differential below that of a competitor which 
he normally maintains. Obviously when one seller has a 
product inferior to, or less widely accepted by the public than 
that of his competitor (and his gov customarily and his- 
torically sells at a discount below that of his competitor), 
in meeting a lower price of the competitor he would be per- 
mitted to maintain that normal differential between the re- 
spective products. The Commission is of the view that a 
seller cannot go all the way down to meet the lower price a 
competitor charges for a product of inferior public acceptance. 
It believes that at identical prices for the two products there 
would be no competition between them, and that the seller 
in appropriate circumstances can go down only to the yes 
where the historical and customary differential would be 
maintained. By the same reasoning, the seller marketing 
under an unknown brand name, w product. normally 
sells below the highly advertised product of a competitor, 
must be permitted to maintain his lower differential for the 
same reason that the highly advertised product must main- 
tain its higher differential.’ 


TOPIC 3. MEETING THE LAWFUL LOWER PRICE OF A 
COMPETITOR 
8a. Key decisions ie al 
In the Standard (Indiana) opinion the Court reviewed the 
legislative history of the change made in the “good faith” 
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proviso by subsection 2 (b) of the Robinson-Patman Act 
and concluded: 

“None of these changes, however, cut into the actual core 
of the defense. That still consists of the provision that 
wherever & lawful lower price of a competitor threatens to 
deprive a seller of a customer, the seller, to retain that cus- 
tomer, may in good faith meet that lower price.” (Standard 
Oil Company v. Federal Trade Commission, 340 U.S. 242.) 

In this opinion the Court repeated the qualification, “Jaw- 
ful price” seven times. For example, speaking of its earlier 
decision in the Staley case the Court said: 

“The discussion proceeds upon the er applicable 
here, that if a competitor’s ‘lower price’ is a lawful individual 
price offered to any of the seller’s customers, then the seller 
is protected, under section 2 (b) * * *” (Standard Oil Com- 
pany v. Federal Trade Commission, op. cit. 244). 

And as another example, a of the meaning of the 
section 2 (b) defense the Court said: 

“We may, therefore, conclude that Congress meant to 
permit the natural consequences to follow the seller’s action 
in meeting in good faith a lawful and equally low price of its 
competitor” (supra 250). 


3b. Attorney General’s report 

“The Supreme Court’s Standard Oil opinion in several 
places adverted to competitors’ ‘lawful’ prices that the seller 
might meet in good faith, * * * the Court’s references to 
‘lawful’ prices must be placed in the contest of its Automatic 
Canteen and Staley rulings as to a businessman’s reasonable 
rege ok of his rivals’ pricing data in a competitive economy 
p. 181). 


+ * * * * 


“Consequently, in accord with the Supreme Court’s 
rationale in the Automatic Canteen and Staley cases, a 
seller should be deemed to have met a lawful price unless he 
knew or had reason to believe otherwise” (p. 182). 


Se. S. 1377 


S. 1377 did not limit its new 2 (g) defense to the meeting 
of an “equally low lawful price” but provided that it is 
permissible for the seller to: “in good faith to meet what the 
seller reasonably believed to be an equally low price of * * * 
a competitor * * *.” 

And the limitation as to a “lawful” price was set out in a 
proviso, so that the burden of proving the seller’s knowledge 
of the unlawfulness of a competitor’s price would fall upon 
the law enforcement agency, as follows: “Provided, That a 
seller shall not be deemed to have acted in good faith if he 
Kae should have known that the competitor’s offer was 

a A 


Sd. FTC's letter of June 1958 


“The bill would permit a seller to meet what he ‘reason- 
ably believes’ to be the equally low price of his competitor. 
The ‘reasonable and prudent man’ standard for the conduct 









































































required under this act was first referred to by the Supreme 
Court in the Staley case (324 U. S. 746), n the Court 
talked about ‘facts which would lead a reasonable and pru- 
dent B acheng to believe that the granting of a lower price 
would in fact meet the equally low price of a competitor.’ 
This statement was quoted with approval by the Court in 
the Standard Oil case. Here again the bill clarifies what 
the Court has indicated is the existing law. Again it is for 
the Commission to find whether reasonable belief exists and 
a seller’s mere statement to that effect would be of no avail 
before the Commission where the evidence as a whole was 
to the contrary. 
* * * * * 


“The bill provides that a seller is not in good faith if ‘he 
knew or should have known that the competitor’s offer was 
unlawful.’ In our opinion, this is the construction the 
Supreme Court has given to existing law.” 


TOPIC 4, MEETING THE LOWER, LAWFUL PRICE OF A COM- 
PETITOR TO “RETAIN A CUSTOMER” 


4a. Key decisions 

In the Standard (Indiana) opinion the Court said that the 
2 (b) defense: 

‘“* * * still consists of the provision that wherever a Jaw- 
ful lower price of a competitor threatens to deprive a seller 
of a customer, the seller, to retain ‘that customer, may in 
good faith meet that lower price.” [Emphasis added.] 
ares — Company v. Federal Trade Commission, 340 

. ». 242. 

And in this opinion the Court repeated four times the 

ualification that the defense applies only to discrimina- 
tions made to retain a customer. 


4b. Attorney General’s report 

“Standard Oil does not confine the ‘good faith’ proviso 
solely to defensive reductions to retain an existing customer. 
The Supreme Court in that opinion merely employed lan- 
guage describing the case at bar; it did not promulgate a 
general doctrine surrounding each seller with a protected 
circle of customers which may be exploited without fear of a 
rival’s price attacks, Such a limitation in any event would 
not be in keeping with elementary principles of competition, 
and would in fact foster tight and rigid commercial rela- 
tionships by insulating them from market forces’’ (p. 184), 


40, 8. 1377 + 

S. 1377 would have made it a complete defense for a 
discrimination for the seller to show that: ““* * * his lower 
price, or his furnishing of ter services or facilities, was 
made, regularly or otherwise, in faithto meet what 
the. seller reasonably believed to be an gavel low price 
oper services or facilities of comparable value furnished or 

ered by, a competitor. ** *?. pe 6d) 
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And it was not stated that this full and complete defense 
was to be limited to discriminations made to retain a customer. 


4d. FTC's letter of June 1958 , 


FTC’s letter was silent on the fact that the justification 
for a discrimination set forth in S. 1377 omitted the limita- 
tion as to discriminations made to retain a customer, but 
said that: “‘The only reason a seller would ever reduce his 
price in good faith to meet the equally low price of a com- 
petitor is either to obtain the business of the customer or to 
retain him as a customer, and in either case the mere reduc- 
tion has been held by Commission decisions to injure com- 
petition.” 


TOPIC 6. “CONSTANTLY” TAKING MORE MONEY FROM SOME 
CUSTOMERS THAN FROM OTHERS 


5a. Key decisions 

In the Cement decision the Court said: 

“Section 2 (b) permits a single company to sell one cus- 
tomer at a lower price than it sells to another if the price is 
‘made in good faith to meet an equally low price of a com- 
petitor.’. But this does not mean that section 2 (b) permits 
a seller to use a sales system which constantly results in his 
getting more money for like goods from some customers than he 
does from others. e held to the contrary in the Staley case.” 
[Emphasis added.] (Federal Trade Commission v. Cement 
Institute, et al., 333 U.S. 725.) 


5b. Attorney General’s report 


‘“‘We do not regard the Staley decision as confining the 
‘vood faith’ defense to meeting competition or ‘sporadic’ or 
isolated occasions, or some but not all of the time’’ (p. 182). 

* * on ® * 


“We think Section 2 (b) refers to the actual, laid down 
cost—inclusive of freight—paid by each buyer” (p. 183). 


Se. S. 1377 


S. 1377 provided in its proposed new section 2 (g) that it 
would be permissible for the seller to discriminate ‘‘* * * 
regularly or otherwise, in good faith to meet what the seller 
reasonably believed to be an equally low price of * * * a 
competitor * * *.” 


5d. FTC's letter of June 1953 


“To the extent. that.a seller is lawfully permitted to meet 
a competitor’s equally low price, the bill would permit him to 
do so ‘regularly or otherwise’. The Commission has never 
held that there is any limit on the frequency with which a 
seller may meet his competitor’s equally low price. Unfor- 
tunately, dicta and argument have inferred that it may be 
done only in isolated cases. However, we realize that sellers 
must be to compete in a market pene in order to furnish 
effective competition for the of buyers. This language is 
but a clarification of existing law.” 











TOPIC 6. SHOWING EFFORTS AT QUOTING NONDISCRIMINATORY 


PRICES 

6a. Key decisions 

In the Staley decision the Court said: ; ; 

“The scant test is whether respondents, by their basing 
point system, adopted a ‘lower price in good faith to meet 
‘an equally low price of a — This test pasa § 
renga wom eres 8 violating the act. wo dy by 
his no , nondiscrimina pricing methods, have reach 
a price so high that he could reduce it in order to meet the 
competitor’s ey 2 low price” (Federal Trade Commission 
v. A. E. Staley Manufacturing Co., et al., 324 U.S. 754). 


* * * * * 


“Respondents have never attempted to establish their own 
nondiscriminatory price system, and then reduced their price 
when necessary to meet competition. Instead they have 
slavishly followed in the first instance a pricing policy which, 
in their case, resulted in systematic discriminations, by 
charging their customers, upon shipments from Decatur, the 
Chicago base a plus their competitors’ actual costs of 
delivery from Chicago” (supra 754-755). 


* * * * * 


“We cannot say that a seller acts in good faith when it 
chooses to adopt such a clearly discriminatory _ pricing 
system, at least where it has never attempted to set up a non- 
discriminatory system, giving to purchasers, who have the 
natural advantage of proximity to its plant, the price 
advantages which they are entitled to expect over purchasers 
at a distance” (supra 757). 


6b. Attorney General’s report 

“On the other hand, section 2 (b) should not require proof 
that the seller departed from a previously uniform single 
price schedule. Such previous pricing is not relevant to 


evaluation of genuine responses to a current competitive 
situation’’ (p. 182). 


6c. S. 1377 

S. 1377 set out a complete defense for meeting a competi- 
tor’s lower price “regularly or otherwise.” 
6d. FTC's letter of June 1958 

(Silent. ) 


TOPIC 7. THE CONTENT OF “GOOD FAITH”’ 


7a. Key decisions 

In Staley the Court said: 

“The good faith of the discrimination must be shown in the 
face of the fact that the seller is aware that his discrimination 
is unlawful, unless good faith is shown, and in circumstances, 
which are i favorable to price discrimination 
mer 2 (Federal Commission v. Staley Co., supra, 
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7b. Attorney General’s report 

The Attorney General’s report recommends: 

“We recommend that the term ‘ faith’ be utilized solely 
to test the seller’s adherence to the basic objectives of the 
meeting competition proviso: facilitating price reductions 
in genuine response to competitive market pressures in order 
to equalize a competitive Mb Renparne n practice, this 
will ey the seller to whom meeting of competition is 
only an incidental byproduct of a scheme to monopolize or 
other objective inimical to overall antitrust policy” (p. 184). 


Ze. S, 1877 


S. 1377 emphasized that: “Provided, That a seller shall not 
be deemed to have acted in good faith if he knew or should 
have known that the competitor’s offer was unlawful.” 


7d, FTC's letter of June 1953 


The FTC’s letter of June 1953 states: 

“We believe that the right to meet a lower price which a 
competitor is offering to a customer, when this is done in good 
faith, is the essence of competition_and must be permitted in 
a free competitive economy.” 


Concluding note: 

On August 18, 1954, Mr. Harry A. Babcock, Director of 
FTC’s Bureau of Investigation, wrote a letter to Mr. William 
D, Snow, general counsel, National Congress of Petroleum 
Retailers, Inc., reading in part, as follows: 

“In considering your request for investigation of this 
matter it should be first stated that the Commission has 
received and continues to receive numerous complaints alleg- 
ing violation of the Robinson-Patman Act on the part of the 
major oil companies in all sections of the country. Recently 
investigations have been undertaken in Pennsylvania and 
New Jersey and in a number of Midwestern and Southern 
States, including Mississippi. However, the evidence ob- 
tained during the course of these investigations failed to 

rovide a proper basis for the Commission to have reason to 
lieve that the statutes administered by it have been 
violated as.a result of the practices of the major oil companies. 
In practically all instances in which investigations have been 
conducted it has been established that the complained-of 
discriminatory pricing practices were being followed in 
connection with local gasoline-price wars which were the out- 
growth of efforts of the major oil companies to meet compe- 
tition of dealers selling nonbranded gasoline at reduced prices. 

“Under such circumstances no corrective action has been 
taken by the Commission because of the defense available to 
the sellers under section 2 (b) of the Robinson-Patman Act, 
which provides in substance that a seller may defend himself 
against a charge of unlawful discrimination in price by show- 
ing that his lower price was granted in faith for the 
ar ate of meeting an equally low price of a competitor.” 

‘hen Mr. Babcock’s letter refers to the Supreme Court’s 
opinion in Standard Oil v. Federal Trade Commission (340 
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U.S. 231), with reference to the meaning of section 2 (b) of 
the Robinson-Patman Act and says: 

“In the light of the meaning of the statute as determined 
by the Supreme Court it follows that a seller is within his 
legal rights in confining his price reductions to dealers in the 
vicinity of the dealer or dealers whose competition he seeks 
to meet, even though such action results in injury to cus- 
tomers to whom similar reductions are not made available. 

“On the basis of the facts set forth in your letter, it would 
not appear that the situation prevailing in the Jackson, Miss., 
area at the present time differs materially from other situa- 
tions in which investigations have been conducted and in 
which it was determined that no corrective action was 
warranted.” 


The equality of opportunity bill passed the House by a vote of 398 to 8 

It was to counteract current judicial interpretations, encouraged 
somewhat by the recent official attitude of the FTC, which have 
resulted in a gradual nibbling away of the law prohibiting price 
discrimination; and to restore some of the former effectiveness of 
the Robinson-Patman Act, that H. R. 11—known to small business 
as the equity of opportunity bill—was introduced in this session of 
Congress by our chairman. With the purpose of mending some of 
the holes in the small business Magna Carta, torn by Lng interpre- 
tation, the bill was favorably reported by the Judiciary Committees 
of both Houses. 

With its history of modest, reasonable purpose, and great need, it 
would be thought that every fairminded businessman, large or small, 
and every other fairminded person would favor the equality of 
opportunity bill. Not so, however. Hostility from those who _— 
most from discrimination has always been overtly prevalent. These 
pocres have blasted the law with misstatements backed with plausible 

alf-truths. They have whispered outright untruths about what the 
law accomplishes, or intends to accomplish. They have called it a 
law to curb competition, to restrict sellers’ pricing freedom, to inhibit 
price reductions. The giants insist that anthills obstruct their stride; 
and that because the ants are “free” to step on the giants, the giants 
must be free to crush anthills under their heels or their competitive 
freedom is unfairly restricted. 

In this tug-of-war over the antiprice discrimination bill, clearly 
delaying Meee are on the side of the od ok ag geld! on as a glance 
at the climbing rate of small business failures amply testify. At 
length it became evident that H. R. 11 was fated to defeat by attrition, 
in the manner of the similar bills which had been introduced in the 
two previous Congresses, and which had failed to be presented to the 
Members for consideration, Scheduled hearings before the antitrust 
subcommittee in the middle of April would not have permitted disposi- 
tion of the matter by the Judiciary Committee for timely considera- 
tion by Congress before adjournment, Consequently, on March 8 
of this year, our chairman, Mr, Patman filed a petition on behalf of 
the authors of the bill, to force consideration of the bill by the full 
House. Requiring the signatures of a majority of the Members, the 

etition to echot ge the bill from the Judiciary Committee.and to 
ring it to the floor was signed by 218 Members, and the motion to 
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discharge was introduced on May 21. Shortly thereafter, a bill H. R. 
1840, identical to H. R. 11 except for the number, title, and statement 
of purpose, was reported favorably by the Judiciary Committee. 
Interested in aiding small business, not in gaining personal glory, 
Mr. Patman and the signers of the discharge petition acquiesced to an 


arrangement by which H. R. 1840 was debated in lieu of H. R. 11: 
On June 11 the bill passed the House by an overwhelming majority of 
393 to 3. The bill was amended immediately to substitute the title 
and declaration of purpose contained in H. R. 11. H. R. 1840 thus 
amended failed of passage in the Senate, however, on the last day of 
the session, its consideration was blocked. 

This leaves to the next Congress the task of granting that modicum 
of assistance that small business has so earnestly requested in the 
form of a law which helps make competition a matter of efficiency 
rather than of power. 

















CHAPTER V. THE SMALL BUSINESS ADMINISTRATION 
LOAN PROGRAM 


The absence of adequate credit facilities for small business is, of 
course, no new problem. Co ional hearings and reports are 
voluminous on this subject. all attest’ to the fact that if a 
small-business man is to develop successfully and keep with 
the Nation’s general economic growth, he needs to be able to su 
plement his own limited capital resources with outside credit. In 
recognition of the importance of credit to the growth and pe rity 
of small business on the one hand and the practical difficulty of 
small business getting adequate credit from private sources on the 
other hand, Congress provided for special financial assistance by 
the Government to small business firms. Until 1953, this lending 
function was carried on by the Reconstruction Finance Corporation. 

The lending functions and aid to small business were carried on 
jointly by the Reconstruction Finance Corporation and the SDPA. 

n 1953 the Small Business Administration was created to assume the 
small business lending functions of the RFC, along with additional 
functions granted to it by Congress. In the depression years, when 
credit was desperately needed by both large and small businesses, Con- 

ss had created the RFC to provide credit not otherwise obtainable 

y loan applicants, regardless of their size. In 1953, after the liquida- 


tion of RFC, the SBA was created to meet the special credit needs of 
small business. 


Scanty appropriations are not the limiting factor 

The 1953 act authorized SBA to have up to $150 million appropri- 
ated to it for business loan purposes. ite the authorization for 
such loans, at no time have the SBA officials advocated sufficient a 
propriations to promote a genuine small business loan program. It 
should be noted, moreover, that appropriations have not been the lim- 
iting factor in the SBA’s lending ip ww SBA has loaned, or 
authorized to be loaned and actually disbursed, far less than the 
amount of funds which Congress has made available. 

In connection with the appropriations for SBA’s loan activity, the 
moneys appropriated by Congress —- to the request by the 
agency for each fiscal year were as follows: 

1954: $55 million. 


1955: $25 million. 

1956: $45 million. 

1957 : $50 million. 
These amounts appropriated by were not earmarked for 
either business loans or disaster loans. authorization provided by 


Congress for both funds equals the total of $275 million. The whole 
amount appropriated as requested by SBA totaled $175 million for 
the entire 4-year period. 
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Many requests—few disbursements 
In this committee’s report, House Report 1045, it was stated : 


On the basis of SBA’s records submitted to this commit- 
tee, it is estimated that SBA has received inquiries concern- 
ing loans at the rate of about 11,000 per month. 


Subsequent to the hearings held by this committee in March of 
1955, which required the Administration to retain all correspondence, 
records or inquiries, ete., the SBA submitted to this committee figures 
which indicate that the monthly inquiries for loans continued at or 
about 8,000 per month. 

The decrease from the estimated inquires of 11,000 per month to 
approximately 8,000 per month was caused mainly by the intepre- 
tation placed upon inquiries by SBA and the additional restrictive 

rovisions applied by SBA personnel. Not all inquiries were classi- 

ed as inquiries for financial assistance. Despite these restrictive 
interpretations, the rate of inquiries and the differential of the num- 
ber of applications permitted to be filed remain high. 

It has feet the SBA’s policy, however, to discourage small-business 

ple from filing formal applications. SBA instructs its field of- 

ces to discourage the filing of an application unless the field office 
thinks the loan is going to be approved. From sng experience, 
moreover, the field offices have learned that only a few applications 
will be approved. 

In its operations through October 31, 1956, the SBA received 
11,737 applications. These a — successfully passed the 
SBA’s screening operations. g A authorized a net of only 4,511 
of these applications. Of this number, only 1,379 were direct loans, 
committing SBA to $57,330,779. Disbursements had been made on 
only 897 loans, involving a total disbursement of $36,237,896. 

y the definitions of “small business” under which SBA has op- 
erated its loan program there are at least 314 million business firms, 
accounting for somewhere between one-third and one-half of all the 
nonagricultural business done in the Nation. 

The iene is a table itemizing business and disaster loans ap- 
proved and disbursed cumulative from the beginning of the opera- 
tion of the Small Business Administration through September 30 
1956, including the totals of repayments made to the agency an 
a statement of the administrative expenses to date for the lending 


program activity of the agency. 
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TABLE 17.—Business and disaster loans, 


cumulative th: 
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4 4 ae eta eee ee 
a8 ff ketnd ‘Loant on which: dis- | 
other 
Number Total Number | Amount 
disbursed 
Business loans: 

DO EEE GAEL IS TG AE een eR 1,043 $43, 624 $45 | $34,135 $8, 212 
Immediate participation............... 1, 155 56, 310 903 41, 165 5, 680 
Deferred participation..._............-. 1,300 57, 603 1,147 50, 515 18, 347 
Total, business loans...............- 3, 498 157, 537 2, 895 125, 815 27,239 
ee EE AEE Ae es 4, 074 47,710 3,815 43, 257 3, 331 
Wetel, CN AGRR: Soc vskniddech nin chaey 7,572 205, 247 6,710 169, 072 30, 570 
Norts.—Administrative ex to date for lending program (actual through June 30, 1956, estimated 


for quarter ended Sept. 30, 1956), $9,426,996. 


The following is a table of loans made by the SBA, net of cancella- 
tions, by fiscal years, from the commencement of the operation of the 
SBA through and including the first quarter of fiscal year 1957: 


Tas_e 18.—Number and amount of small business loans approved by SBA, in each 












































jiscal year 
Number Amount SBA share 
Fiscal year 1954: “= "| Thousands of | Thousands of 
Second, third and fourth quarters: dollars dollars 

PURE ieslihs cles. alias ditt ciheiadicsee cipecaempenegdind anon aiailehaete 450 26, 748 22, 716 
DO. ici ccwnkinebauitie cichudaidiciembtienbbenkdhae 158 8, 661 8, 661 
RS Ee AE SERED SIL NAITO IR 71 4,105 3,347 
yn” BR CREA ERR CaS BGR os TEA ELS 8 kn Ee 221 13, 982 10, 708 

Fiscal year 1955 
MD within 5 Sack Gs saiciaacibanea Rade, 868 39, 345 32, 168 
ROMO ee nics ee nak wines kadied aaa pelea 287 10, 623 10, 623 
TI en Bo ia aias sini psietblabclosd sabiiadeaabiae saith 169 9, 079 7, 255 
RATE CRETE SOCRATES SER TLS ORE Se, 412 19, 43 14, 289 

Fiscal year 1956: 

BS a ENTS G ESS eRe Ds 60 STORE ON bone ey We es. pie oe ee sper * 69, 921 58, 127 
Bo, CSUR LE LAA MiB, OR Steps EG Reda Fee hk 456 18, 178 18,178 
PRION foo Fs. ii hce yscitinns wae buaehinnaebacuhe 657 32, 161 25, 4 
BIE icc unig ndbtdin lawn baeeabiiadanuniiainai’s 619 19, 583 14,4 

Fiscal year 1957: 

First quarter: 
POUR. Akin ntussaenkbeiaesccminiechmdeicunmnaneiee 548 21, 522 17, 631 
a a a 142 6, 162 6, 162 
SO REET 8 ETT ae OO BILE aa ie 258 10, 965 8, 393 
RNIN 635. cic crdnerinkonieakinnacdinnnabininbeenepanmcnle 148 4, 395 3, 076 
Other lending programs 


It should prove enlightening to compare the budget estimate for 
Small Business Administration for fiscal 1957 with the budgets of 
some of the other Federal lending programs. The $65 million for 
Small Business Administration compares with approximately $9 bil- 
lion for Housing and Home Finance, in other words the budget amount 
of credit to be made available for home mortgages is 1,000 times the 
amount to be made available to the 4 million small-business firms in 
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the Nation. The budget amount of credit to be made available to 
farmers through the Department of Agriculture and the Commodity 
Credit Corporation is more than 600 times the amount to be made 
available to small business. There are about 514 million farmers in 
the country. Clearly it is highly desirable to have an expansion in 
the activities for which these other Federal credit programs are 
designed and it is well recognized that these expansions will not 
occur without Federal credit activities. It is extremely desirable 
to have new housing construction; extend credit to help finance farm 
crop inventories; assist farmers in Fy one of new plant and ma- 
chinery ; help create new industry and finance business abroad. More- 
over it is just as important to help expansion of industry at home for 
small-business men. 

It should be noted, however, from the following table that the small- 
business segment of our economic community is to receive the lowest 
amount of commitments in the major Federal-credit programs. 


TaBLEe 19.—Commitments for major Federal credit programs, classified by agency 














or program 
[In millions] 
New commitments 
Agency or program 
1954 1955 1956 1957 
actual actual estimate estimate 
Housing and Home Finance Agency-.........- $6, 224 $6, 864 $8, 403 $9,179 
Veterans’ Administration. .................... 3, 07 6, 211 6, 483 6, 656 
Department of Agriculture... ..................- 3, 883 2, 878 3, 371 2,277 
Farm Credit Administration................... 1,790 1, 920 1, 987 2, 085 
Expansion of defense production... ............. 145 122 104 73 
Small Business Administration ................. 23 & 90 65 
Een Sate eg en op BLN BE SES TE SE TL calaaidhiaesmaiconel Rinks ian ie tad plegthitaviysadpsadcsibienstis 
Export-Import Bank.........................-. 250 621 705 960 














Source: Budget of the U. 8. Government, fiscal year June 30, 1957, p. 1122. 


The Small Business Administration has entered into a program of 
selling seasoned loans. Small Business Administration has made the 
allegation that the theory upon which this is based is that by selling 
loans to the local banks they are in effect helping create and establish 
credit lines for the small-business concerns. The Small Business 
Administration has to date sold 43 such seasoned loans for a total 
of $1,600,278, 


SBA objected to being granted greater lending latitude 
In the 84th Congress, subsequent to extensive hearings held by a 
subcommittee of this committee, a bill to amend the Small Business 
Act was introduced in Congress with the unanimous support of the 
members of the committee. Although it was the function and duty 
of the SBA to initiate appropriate suggestions for amendments to 
Congress, no recommendations or suggestions were submitted by that 
agency to Congress, except the suggestion of internal administra- 
tion in the act and the hg. ap for an extension for a period 
of 2 years. Moreover, it was over the objections of the Administrator 
of = that Congress passed the following significant amendments 
to the act: 
(1) The individual loan limit was increased from $150,000 
to $250,000. Despite evidence which had been presented 
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to this and other committees of Congress that a higher maxi- 
mum loan limit would assist many worthy small sa esses, 
and over the objection of the Administrator of SBA, the 


Congress overruled the objections of the Administrator and 
increased the loan limit $150,000 to $250,000, This 
afforded the agency greater latitude in its ion of 
credit to small- and medium-sized businesses whose credit 
needs exceeded $150,000, 


(2). Interest. rates; It was provided that. the interest, rates 
on loans should be at a rate generally charged in the area 
where the money loaned is to be used. As private credit 
turned tight small business looked to the SBA to provide 
the credit that the small man needed for a chance for sur- 
vival and growth. However, one of the first acts of the new 
agency in 1953, when the SBA succeeded the RFC and the 
SDPA, was to increase interest rates on its direct loans to 
6 percent, 1 percent higher than the 5 percent interest rate 
cha by the RFC. The 6 percent interest rate was not 
a ceiling rate. The Loan Policy Board, which was under 
the control of the Secretary of Commerce and the Secre- 
tary of the Treasury, provided that where the SBA par- 
ticipated with a private bank on a business loan, the rate 
could go as high as the maximum rate permitted by the 
State where the loan was disbursed. The Loan Policy Board 
also directed that SBA could not approve any bank partici- 
pation loan made under a rate of 5 percent regardless of 
the fact that the interest rate cha by the private bank 
making part of the loan might be less than 5 percent. 

This committee found that the SBA had established a 
uniform interest rate without regard to local custom in the 
lending field by private financial institutions. Congress, 
therefore, amended the act in 1955 to provide that the in- 
terest rate on loans should be at a rate charged in the area 
where the money loaned is to be used. However, a maximum 
ceiling of 6 percent was placed on all business loans. The 
committee has found, however, that the agency has set 6 
percent as the interest rate for loans for BA despite 
the indication that Congress’ intent was to the contrary. 

(3) A new loan pooling provision was provided which 
made it possible for corporations established and capitalized 
by groups of small-business men to make a loan for the 
purpose of producing or securing raw materials or sup- 

lies. This amendment provided that the maximum loan 
imit for such pooling corporations shall be $250,000 for each 
member of such corporation: A ; 

(4) Section 211 of the act was amended which provided 
for the Department of Defense to make monthly reports 
showing the amount of such funds appropriated to the De- 
partment of Defense which have been expended, vinsage 
or contracted to be spent with small-business concerns 


the amount of such funds expended, obligated, or con- 
tracted to be spent with firms other than small business in 
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the same fields of operation; and such monthly reports shall 
show separately the funds expended, obligated, or contracted 
to be spent for basic and applied scientific research and 
development: 

(5). Section 212 was amended by subsection (g) to read 
“that a fair proportion of the total purchases i contracts 
for supplies and services for the Government be placed 
with small-business enterprises, to insure that a fair pro- 
portion of Government contracts for research and develop- 
ment be placed with small-business concerns.” In this 
connection it should be noted that the SBA has been com- 
pletely silent in the research and development field. 


The average-size loan has declined 


Although the restriction for the maximum loan limit was increased 
from $150,000 to $250,000 by the 1955 amendment to the Smal! Business 
Act, we find that conversely the average size of loans made by SBA 
has.declined. The average size of SBA’s loans declined from $53,000 
as of December 31, 1954, to $49,000 for the 6 months ending December 
31, 1955, to approximately $39,000 by June of 1956. From the fore- 
going, it is clear that ina period when small-business credit and capital 
problems had become more difficult, Government credit assistance to 
small business declined drastically. This has proved a difficult handi- 
cap for small-business firms to overcome. It is becoming more and 
more obvious that the SBA did not fulfill the role that Congress 
intended in its broad mandate to the agency to assist small business 
in the financial field. 


“Tf you can get aloan from SBA, you can certainly get it from a bank” 

Beginning in early 1955, the Federal Reserve renewed policies which 
caused bank credit to get progressively tighter. The result was that 
short-term credit and expansion capital requirements were greatly in- 
creased, while the supply of private credit was restrained. It would, 
therefore, appear that an increase in SBA business-loan applications 
in 1955 would reasonably have been expected. Instead, business-loan 
applications declined 27 percent and the amount of credit sought fell 
31 percent below 1954. It would, therefore, appear that the SBA 
failed to fill the gap wherever legitimate credit was not available to 
small business. This failure must be attributed to the failure to make 
expeditious disbursement of approved loans or to the imposition of 
restrictive contract conditions. In either case, the agency must be 
censured. 

What appears to be a description of the SBA’s procedure in making 
loans was voiced by an official of the Pittsburgh Smaller Manufac- 
turers’ Council in a statement which appeared in the Wall Street Jour- 
nal of May 1, 1956, “If you can get a ioan from the SBA, you can 
certainly get it from a bank. You can’t get an SBA Joan unless you 
sign away your sh se and your wife’s property.” 

Despite the difficulty of a small-business man to file a formal applica- 
tion, we find that the redtape, the long-drawn-out procedures instituted 
by the SBA caused many small-business concerns to withdraw their 
applications either before or after the applications had been approved. 
In many instances the committee found that after the application had 
been approved new and additional requirements were placed upon the 
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loan with which the small-business man could not comply, necessitating 
the cancellation or withdrawal of the loan application. = 

This long lapse between the filing of an application, the errovel 
and the disbursement in many instances created an adverse change in 
the financial condition of the applicant, so that the loan, even though 
finally approved, was never disbursed. 
SBA loans are minuscule 


As private credit became tighter small business looked for the SBA 
to penres the credit it needed for survival and growth. Compared 
to the rate at which total business increases from year to year and to 
the financing requirements of small firms, SBA lending has been less 
than insignificant. , 

The type of capital which most small firms find most difficult to 
acquire is long-term capital for continuing business operations and 
for expanding fixed assets—not short-term capital which has been 
made available for seasonal or temporary —— 

The fact that existing financial institutions have been unable to pro- 
vide an adequate flow of such capital to small business is undisputed. 

The failure, therefore, of the SBA to provide a ve, peare agency 
for increasing the flow of long-term capital to small business raises 
grave questions concerning the future of the competitive enterprise 
system. 


Comparison of Small Business Administration lending with Recon- 
struction Finance Corporation lending 

SBA’s total of approximately 3,500 business loans approved in its 
more than 3 years of operation, through September 30, 1956, com- 
mitting some $157.5 million of funds, does indeed appear small by 
comparison to the lending of its predecessor agency, the RFC. In 
fact, RFC’s lending amounted to substantially more in each of the 
7 years prior to its iquidation than SBA’s lending ir more than 3 years. 
In the broad sense of the term “small business,” it is probably safe to 
say that substantially all of RFC’s lending from 1949 on was to small 
business. The number and amount of all of its loans approved in the 
years 1947 through 1953 are shown in the table below. 


TABLE 20.—Number and amount of business loans approved by RFC, 1947-53 























Amount approved 
Nee 
a 
ae RFC’s share | Banks share 
Millions 
SEs bah bay « ckkbeddd cuba dh dewidind thn dec Slum Sccdubembas 10, 580 $393.8 ® 
UE Ain secs inn coca sindiptdthdathlainin-tieeniedcnisccancbidbieesee 4,725 224.0 $51.0 
eo LANES Oe SE it BA BARE BY EOLA IE 5a EME IES Big a Mie NARS TL GRRL 3, 509 348.9 39.6 
SN a ee i dalek aba aphiceihe caikia se kaltidiw ik Reha 5, 506 §22;3 70.9 
RR RR Ea ae Ces at Fa eg Se a I Fa A er RNAS ee 2, 702 280.4 20.9 
MR ise Sete p cd pac: adasbok Uladiiiecsih abo bales aliens ab 777 320.5 ( 
BO iain asc ckitiniuisins o.adeiteecnsayedntbilp iceman aki ite ees esd 1, 027 219.7 ) 
1 Not available, 


Source: Annual reports of Reconstruction Finance Corporation. 
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F Comparing, however; RFC’s loans to borrowers of less than $100,000 
which was the category it labeled “small business,” it may be seen 
that even in this limited category RFC’s loans exceeded those of 
SBA’s loans to small business.. For example, in the year 1951 RFC 
approved 2,400 loans in this limited category which compares with 
3,500 SBA has approved in more than 3 years. Wherever separate 
data are available for RFC’s loans to borrowers of less than $100,000, 
these data are shown in the table below. 


TABLE 21.—Number and amount of loans of under $10,000 approved by RFC, 

















1947-53 
Amount approved 
Number wei 
RFC’s share Banks share 
Millions Millions 
WGP oi. sccbbishinignlintleusmepcheghiananpmundaundingnelamebin ment 1, 689 () 
WI ren inge Sa tebsidek na deta tibiae a ilnsebinsbiecrtin dausk eich martini ©) © () 
WD. cnicntticetineihibinddutosivhisccndidded aah eecaumen oes 3, 073 77.5 @) 
FOO 5 c:cihs Seu cedeln kA Eebanth Aiko se budobas Loa betcuan 4, 904 136, 2 () 
aa i ctslasicedisncihtsiarasiteeoinbaidehinah tacedesCibdadhedsessinaddh nied iad: lable tanas dipdiebinsiiat mi 2,411 54.1 $20.9 
og < _RRE S Ee Fee MES cep ies iF Sea Ree ES CER RS ae Mo ay Be @) () @) 
per eh RE TER AE TOE TESA NS SES RR OED ARR) OL 813 $31.6 (1) 








1 Not available. 
Source: Annual reports of Reconstruction Finance Corporation. 


Loans for foreign trade have increased 


At about the same time that Federal credit assistance for small 
business was being severely reduced, such assistance for foreign oper- 
ations was being greatly enlarged. ‘The most pointed example is to be 
found in the case of the Export-Import Bank, which is capitalized 
entirely by the United States Government. On the recommendation 
of the administration, Public Law 570 was enacted in August of 1954 
to increase the scope of this bank’s lending by tenfold—from $500 
million to a total of $5 billion. While this bank is authorized to 
finance both United States imports and exports, actually its financing 
to date has been for exports. From July 1953 through June 1956, the 
Export-Import Bank approved loans amounting to $1.3 billion, and 
needless to say, these loans are almost sceunitvel? for the exportation 
of goods produced by the big corporations. 

For example, beginning in November 1954 the bank started a pro- 
gram of establishing exporter credit lines. By September of 1955, 
less than a year later, exporter credit lines in amounts of $5 million 
or more (granted to 12 big corporations), came te an aggregate of 
$92.8 million. In other words, this total to assist 12 corporations in 
financing their sales to foreign nationals on easy credit terms amounted 
to considerably more than SBA had at that time lent to all of domestic 
small business, 
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Name of exporter Capital equipment ecesatts 
Date Amount 
bustion Engineering, Inc. Steam t ov. : ae 
rea: noding wonton “emt Agccuftura and nd tndusti tstriat ‘tractors; | Feb: i7iees | "RG 
equipmen’ es. 

Bethlehem Steel . and subsidiary. Constrysion aad retieend meteriale, .. Mar. 17, 1955. 6.5 
International G Electric. .......- Electrical equipment rallway |..... Pikckenne 10.0 
ves. 

International Harvester E aaa. icultural =i motor- | Mar. 31, 1955 10.0 

Sporto} A ane matory Mar. 
General Motors Overseas Operations. __ ——— ee = ng,and| Apr. 7, 1955 10.0 
re pmen 
TE BOG ae Agia ural machinery , implements, do 7.6 
8. 
The National Supply Co_-_...........- Diesel and gas mes and related | Apr. 21, 1955 6.0 
wei J eed vrei eas chara, ania 
Be eh Oi cnsilitbhns viscnexescns — a = industrial tractors | Apr. 28, 1955 5.0 
Westinghouse Air Brake International Railroad construction, mining, and | May 26, 1955 61 
le ring pmen 
Were PEO iii ii odin ces saice ae om —? aie, and related equip- | June 23, 1955 10.0 
ment. 
Caterpillar Tractor Co_................ Aghepara and construction equip- | Sept. 15, 1955 10.0 
ment. 
Tel, SE aN oh chock Sede eahcnddwbdacbancbuscdidvbasddanseehows 92.8 











These exporter credit lines are small, additional conveniences for 
United States exporters. Their principal financing of exports comes 
on request of the importers, which requests are included in the $1.3 
billion already mentioned . 


The White House called for action 


The failure of the Small Business Administration to meet its obli- 
gations in connection with its financial assistance program has been 
recognized outside this committee. On meprsevee 18, 1956, 6 weeks 
before the national elections the White House felt impelled to an- 
nounce that the Small Business Administration had adequate loanable 
funds to meet the necessary credit needs of small business and that 
it had been instructed to process loan applications pein In this 
connection it should be noted the chairman of this committee, the 
Honorable Wright Patman, addressed a letter to the President of the 
United States commenting on the White House announcement and the 
reports that a meeting of the consultants of the Small Business Ad- 
ministration was to be held on September 27, 1956. 


* * um * * . * 


I am greatly pleased by reports in the press that you have 
called a meeting of the consultants to the Small Business Ad- 
ministration, for September 27, for the Perpee of rset 
reports on the state of small business and for the purpose o 
making your recommendations for meeting the credit problem 
which is facing small business—a problem which is most 
serious and most acute. * * * 

* co * * * * * 


Up until now the SBA has stubbornly discou small- 
business people from filing applications. When the House 
Small Business Committee investigated last summer, we 
found that the SBA had up until then received an average of 
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11,000 calls month from small-business people seeking 
loans. Yet th: July of 1956, after 36 months of opera- 
tion, the SBA had accepted less than 10,000 applications, and 
had approved, in some amounts, less than 3,000 of these and 
actually disbursed funds on only 2,200. * * * 

If the SBA now approves $50 million in loans between 
now and the November ions, this will be a tenfold increase 
from its lending rate of the past 3 years. I would like to 
hope, however, that this will actually be done; and whatever 
the motives might be for its being done, I am for it. $50 
million will be grossly inadequate to small businesses’ im- 
mediate credit needs, and these needs are desperate. 

As a close student of SBA’s activities over the past 3 years, 
I am inclined to doubt that even now SBA will acteniie do 
any substantial lending to small business, unless you issue a 
strong and definite recommendation that there is to be such 
lending. I hope therefore that when you make your recom- 
mendations on September 27, you will leave no doubt as to 
what your wishes are. * * * 

The methods which have been used for restricting private 
credit have resulted in small business having to bear the brunt 
of the credit squeeze, In the first place, when commercial 
bank credit is squeezed, the squeeze is placed on about the 
only source of capital smal] business has. As a practical 
matter, small firms cannot sell bonds or stocks, issue com- 
mercial paper, or even borrow from the insurance companies— 
all sources of capital for the big corporations. 

In the 3 years ended June 30, the SBA had lent—actually 
disbursed—to small firms a total of $52.6 million. This was 
the total Federal lending to the 314 million small-business 
firms which, according to SBA’s definitions, are potentially 
eligible for SBA loans. These small businesses account for 
somewhere between one-third and one-half of all the busi- 
ness done in the United States. 

In the same 3 years, the Export-Import Bank, which is 
financed entirely by the United States Government, ap- 

roved loans of $1.3 billion and actually disbursed $1 bil- 
es In other words, this bank lent 20 times as much for 
business abroad as the SBA lent to small business in the 
United States. Aside from the foreign nationals who bene- 
fit from these loans, these loans are principally of benefit to 
United States big businesses in financing their exports. 

The World Bank is largely financed also by the United 
States Government, The Federal Government has sub- 
scribed more than $3 billion to this bank. This bank makes 
loans, with foreign government guaranties, to finance proj- 
jects abroad; and here again the principal United States 

neficiaries are the big corporations that construct or sup- 
ply these projects the machinery and equipment. In the 

ast 3 years the World Bank approved loans totaling $1.2 
billion and actually disbursed $860 million. In other words, 
in 8 years this bank lent 16 times as much to foreign nationals 
and foreign governments as the SBA lent to United States 
‘small business. 
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Finally, at your request, the 84th Congress recently au- 
thorized still Sothien: foreleg ge Airy. ag which will 
benefit United States big business. This is the International 
Finance Corporation, to which the United States has now 
subscribed $35 million, for the purpose of financing projects 
abroad without guaranties of foreign ane: 

In its 5 years of operations through June 30, SBA had 
approved less than 3,000 small-business loans, ne 
bank participation loans in which private banks put up all o 
the money. Altogether these loans involved ee 
pledges to lend, $113 million of Federal funds. The ; 
whose loans also involved bank participation, penne 10,388 
small-business loans in the 3 years 1949 through 1951, involv- 
ing $268.2 million of Federal funds. In other words, in these 
8 years RFC made more than 3 times as many loans to small 
business, and lent about 214 times as much capital, as the SBA 
has lent in the past 3 years. Yet in the RFC period the vol- 
ume of credit required to finance business was much less than 
now, and private credit was much more available than now. 


Recent increases in SBA lending 


Following the White House conference, SBA’s lending activit 
was indeed stepped up, as is graphically demonstrated by chart IV. 

The 1955 amendment to the Small usiness Act provided for a 
poole ee provision. This, in effect, raised the maximum limit 

or corporations organized and capitalized by small-business concerns 

for the purpose of securing or producing raw materials or supplies. 
The maximum loan limit in that instance would be $250,000 multiplied 
by the number of separate small businesses which formed such a loan- 
pooling corporation. This amendment was enacted into law on Au- 
gust 9, 1955. To date only one such loan has been approved to a loan- 
pooling corporation, This loan was made to the Maine Starch Sales 

.. Presque Isle, Aroostook County, Maine. It was a 90-percent 
immediate bank participation loan, approved on October 27, 1955, for 
$700,000, of which only $80,000 was disbursed on November 17, 1955, 
$72,000 of SBA’s funds and $8,000 of the bank’s. 
Loans by congressional districts 

A complete summary of all SBA approved loans on which disburse- 
ments had been made August 1955 to September 1956 appears in the 
appendix of this report. This list is broken down by States and con- 
gressional districts for the information of the Members of Congress. 

It should be noted, however, that listing of con ional districts 
is based upon the business address of the small-business concerns. 
In those areas such as Chicago, Los Angeles, Boston, New York, etc., 
the business address listed may be in one congressional district, al- 
though the officials of the borrowing firm may reside or vote in another 
congressional district. 
Loan Policy Board 


The Loan Policy Board created by the Small Business Act. of 1953, 
as amended, was established to set forth the al policies which 
would govern the granting and denial of app ications for financial 
assistance by the A. istration. Section 204 (d) of the act states: 
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There is hereby created the Loan Policy Board of the Small 

Adminitcator {SHA}, a0\Chakany tie Sechetury it aie 
inistrator ’ as i 4 rt ‘y 

Treasury, ak aes Secretary of Commerce. Either of the 

said Secretaries may designate an officer of his —— 

who has been appointed by the President, by and with the ad- 

vice and consent of the Senate * * *. The Loan Polic 
Board shall establish ral policies * * * which } 
govern the granting and denial of applications for financial 
assistance by the Administration. 

This committee, in its extensive deliberations and study of the 
operation of the Small Business Administration, considered the opera- 
tion of the Loan Policy Board in connection with that agency. By law 
the Small Business Administration was intended to be an independ- 
ent unaffiliated agency responsible only to the President and to Con- 
gress for its actions. 

It is clear from section 204 (a) of the act that the agency was not 
to be affiliated with or to be within any other agency or department of 
the Federal Government. We find, however, that no action or ac- 
tivity of the agency has been independent. We find that the Secre- 
tary of Commerce and the Secretary of the Treasury control the loan 
policies of the agency through the actions of the Loan Policy Board. 

The Department of Commerce for a i time has been reputed to 
be the agency of the Government responsible for the formulation of 
poe for the benefit of big business. The commercial interest of big 

usiness is not always in harmony with the commercial interest of small 
business. 

Inasmuch as Co intended that the Small Business Administra- 
tion be created to aid and assist small business, it is difficult to conceive 
why the Secretary of a department formulating the sae ay for big 
business should control the making of policy of the Small Business 
Administration. 

It isthe intent of Congress that the Administrator be responsible for 
the activities, functions, and policies of the agency and that the agenc 
> saga independent and unaffiliated, as provided in section 204 (ay 
of the act. 

It is our firm belief that the Small Business Administration, as an 
independent agency, should guarantee that small business thrive in our 
free and competitive enterprise system. 
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CHAPTER VI. GOVERNMENT SUBSIDIES FOR RESEARCH 
AND INDUSTRIAL ADVANCEMENT 


In the technological revolution which American industry is presently 
undergoing, Government research and development expenditures may 
well prove to be the kiss of death for independent small business. 


The Government is the biggest buyer of research 


With the Government currently paying for almost two-thirds of all 
research and development, the disproportionate subsidy to bigness is 
contributing immeasurably to an already dangerous degree of indus- 
trial concentration. 

Concerned about the long-range implications of the military pro- 
curement program which is geared to deal with big business, this 
committee has been especially distressed by the ominous shadow 
which is cast on the future with the monopoly of technology by big 
business. 

Last year, in a supplemental statement to a subcommittee report 
on the Small Business Administration, the Honorable Joe L. Evins 
reiterated these fears. In that statement he stressed the potential 
danger to healthy competitive relationships which comes with the 
selective treatment which allows some firms to forge ahead of others 
in Government financed research.' 

Because the Department of Defense is by far the biggest spender 
of research funds, its program is by far the most crucial in its economic 
effects. It spends at least 85 percent of all Federal funds which are 
spent for research, and almost all these funds go to private business 
firms. Persistently, this committee has sought information on the 
scope and pattern of Government research and development expendi- 
tures, in order to appraise that program and evaluate its impact on 
small business. 

There is a statistical vacuum —This matter of statistics was raised 
by our chairman in hearings before the Banking and Currency Com- 
mittee on the extension of the Small Business Administration. The 
SBA Administrator was asked what proportion of the Government’s 
research and development contracts go to small business. The extent 
of the Administrator’s information was that he believed the Navy 
was cooperative in trying to place some contracts with small business. 

Subsequently, at our chairman’s request, Mr. Barnes supplied a 
letter from the Assistant Secretary of Defense (Supply and Logistics) 
which provided some additional information. 

That letter gave the total and the small-business share of research 
and development contracts for the Air Force in 1954 and for the 
Navy for part of 1955. The letter further stated that: 


t ittee No. 2, Preliminary Report on the Small Business Administration and Related Activities, 


Subcommi 
Ti 1, 1955, p. 20. 
Thee Didore the Committee on Banking and Currency, House of Representatives, Extension of the 
Small Business Act of 1953, May 1, 1955, pp. 76, ff. 
we!) 
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Similar data have not been compiled for other research 
and development contracts of the Navy Department, or for 
Army contracts in this category. 

We are investigating the possibilities of setting up a system 
for regular reporting of this kind of information * * ** 

On May 12, 1955, our chairman, Mr. Patman, offered an amend- 
ment to the Department of Defense appropriation bill. That amend- 
ment would have required the Department of Defense to make 
monthly reports on the total amounts, and the small-business portion 
of all funds spent or contracted for procurement, and separately for 
research and development.* The amendment was defeated on a 
point of order. 

In order that some minimum data might be kept available for at 
least perfunctory evaluation of the status of small-business partici- 
pation, members of this committee recommended an amendment to 
the Small Business Act to require monthly reports of the Department 
of Defense, showing the amounts spent or contracted for research and 
development, and the proportion going to small business. The pro- 
vision was accepted by the Banking and Currency Committee, and 
was written into the law which became effective August 1, 1955. 

The reports are alarming 

Upon receiving the first report as required by this provision, our 
chairman wrote in October 1955 to the Hosarable Charles E. Wilson, 
Secretary of Defense, to call attention to the dangers of the Depart- 
ment’s policies. He pointed out that for the 2 months covered by 
that report—July and August 1955—all but 95 percent of the $187 
million Federal-research funds had gone to companies having more 
than 500 employees. 

He further pointed out that the billion and a half dollars which 
DOD had been spending annually for research and development, 
which for all practical purposes was a subsidy to big business, was 
100,000 times as great as the SBA’s whole lending program, designed 
to assist small-business expansion. 

Our chairman added: 


I am not asking you to subsidize small business, or to 
subsidize any business. But I am asking you to give 
thoughtful consideration to the consequences. which will 
surely follow if you continue passing out the huge research 
and development funds, which have been placed at your 
disposal, exclusively to big business. 


- In his reply, Secretary Wilson wrote that he had asked his assistant, 
Mr. Pike, to answer our chairman’s questions more fully. 


The Department of Defense has not kept itself informed 
. Finally, in. January, the more full answer came from Mr. R. C. 
Lanphier, Jr., Deputy Assistant Secretary of Defense. 

Mr. Lanphier’s letter indicated that the 95-5 percent distribution of 
research funds seemed eminently fair to the Department of Defense. 
Among the reasons for believing so, he ‘pointed to a Harvard Business 
Shook report which found that 8 out of 10 ‘small firms—those with 


less than 500 employees—have no research or development personnel 


3 Tbid., letter from T. P, Pike, Assistant Secretary of Defense (Supply and Logistics). 
# Congressional Record for Mar, 12, 1955, p. 5309, 
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or facilities. Another reason was that BLS surveys indicate that 
“Jess than 10 percent of the research engineers and scientists in all 
commercial and nonprofit organizations are employed by small-busi- 
ness firms.’’ ® 

On the face of it, the fact that only 20 percent of small firms nave 
adequate personnel and facilities to contribute significantly to the 
program, and the additional fact that small concerns employ only 10 
percent of the research engineers and scientists, would hardly indicate 
that less than 5 percent of the research and development subsidy to 
such firms represents a wholesome distribution of the subsidy. 

Moreover, it might be pointed out that a principal reason many 
small firms have not hired personnel and developed research facilities 
is simply that they have not had the money to do so. Given the 
opportunity to share in Government research funds, small businesses 
could and would expand their facilities. The fact of present inequi- 
ties is no defense for deliberately increasing the inequity. 

Part of the problem is perhaps the natural impatience of the mili- 
tary, in whose chain of command efficiency is measured in terms of 
petting things done as quickly as possible with the least amount of 

igh-echelon effort. This is not the efficiency of the economic world, 
where costs are part of the problem; and efficiency means getting the 

eatest amount of the lowest cost results. And while it may be easier 
in the immediate present to hand big business the research contracts 
on the basis of their ability to deliver more quickly, in the long run 
such a policy would be disastrous to the Nation. A cold-war defense 
buildup is a long-range project, and its success will ultimately depend 
on maintaining the economic health of the country. Small businesses, 
like men, may be expendable in the heat of all-out war. But a per- 
manent policy which is wastefully destructive of small business is too 
staggering a cost to impose upon our economy. It, moreover, goes 
against the grain of the whole fabric of our political and social philos- 
ophies of independence and equal opportunity. 


Members of Congress have expressed concern 


This enormous concentration of Government research funds in the 
hands of a very few large corporations aroused considerable concern 
among Members of Congress who urged that the committee study 
the situation thoroughly. Addressing the House on May 9, 1956, 
for example, the Hon. Frank Thompson, Jr., pointed out that “the 
concentration of research contracts among the large companies is 
even greater than procurement contracts generally, and small-business 
concerns are for all practical purposes completely ignored.’’® Stress- 
ing the fact that the data which is currently available is largely 
attributable to the probing efforts of this committee, Representative 
Thompson urged the importance of keeping the Congress informed. 

In November 1956, the Attorney General reported extensively on 
this subject of the Government contribution to research and develop- 
ment. 

One of the matters which that report stressed was the intimate 
interrelationship of research for defense purposes and research for 
civilian uses. By way of illustration, “Processed foods, electronic 


5 Letter, January 10, 1956, from R. C. Lanphier, Jr., Deputy Assistant Secretary of Defense (Supply 
and Logistics) 


es). 

6 Congressional Record for May 9, 1956, p. 7039. . 

? Report of the Attorney » pursuant to sec. 708 (a) of the Defense Production Act of 1950, as 
amended (Nov. 9, 1956). 
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devices, and penicillin, to list only a few present-day commercial 
products, were all originally developed under research and develop- 
ment programs for defense purposes.” * t bits 

The Attorney General has also expressed alarm 

A second point was that private patent rights originating in publiel 
financed research confer a monopoly on nr eaytaed to Sarriciate 
in the research program. The purpose of the report, therefore, was 
to consider “means whereby the Government’s part in industry 
research, ovat part of the defense effort, may be papal ol so as to 
best preserve the free competitive system.” * 

The report focused on the share of industry’s research and Bertani: 
ment effort which is actually financed with Government funds. It 
pointed out, however, that of the roughly $7 billion spent annually for 
such purposes, only about $3 billion is financed by industry, and 
virtually all of the remainder is financed by the Government, mainly 
the Department of Defense. 

In particular, it is the amount of $1.36 billion—over one-third of 
all industrial research, which is directly financed by the Govern- 
ment— which, in the opinion of The Attorney General “‘represents the 
most directly recognizable governmental subsidization of research 
and industry,’’ and is of gravest concern as a contributor to further 
industrial concentration,”® 

The Attorney General commented critically on the vast statistical 
vacuum. A study made in 1952 by the Research Council of the 
National Academy of Sciences, for example, based its findings on 
data supplied by the Department of Defense, In the Attorney 
General’s opinion, that study, which estimated $2.9 billion. total 
research and development expenditures in 1952, as compared with 
$800 million in 1941, seriously understated recent expenditures—for 
example, the Department of Defense figures did not include substantial 
expansion in the atomic-research programs. 

In 1955, the National Science Foundation ™ noted, in connection 
with research and development, a— 


* * * void in the basic data essential to sound planning. 
The first step toward policy formulation is necessarily the 
painstaking task of accumulating relevant data concerning 
the national effort in scientific research and development.' 


The survey made by the National Science Foundation, which the 
Attorney General’s report considered to be more accurate because it 
was based on direct questioning of industrial units, raised the National 
Academy of Science estimate of $2.9 billion total expenditures to a 
new estimate of $5 billion. } 

Moreover, the Attorney General’s report noted two additional 
pr Go Hee of - F ve oes baa eh a to to 
and development. First, the costs of military personnel engaged 
in research and development work should be included in an accurate 
accounting. And, secondly, the development work does not end with 
production of a prototype but almost invariably involves a series of 


§ Thid., p. 6. 

* Tbid., p. 9. 

#1 Created by an act of Congress in 1950, 64 Stat, 149 (1950), 42 J. 81 C., per 1801 (1989). 
n a «5, &. 5 . 

# National Science Foundation, Fifth Annual Report, Fis Year 1988p. 17 C1008), 








FINAL REPORT 83 


tesis and changes, all of which are part of research and development, 
and none of which are included in the accounting. 
Lack of information is critical 

The data problem, which is serious in all respects, is especially 
serious in terms of the industries involved. For measuring the appor- 
tionment of funds among industries, which is of primary concern in 
evaluating the effects on concentration, the Attorney General noted 
that the most critical lack of information exists in this area of activity, 
industry by industry. 

After examining the benefits conferred on those selected for Govern- 
ment contracts, the report made several recommendations. Those 
benefits included the risk-free element of the cost-plus-fixed-fee basis, 
the foot-in-the-door advantage in obtaining subsequent research or 
procurement contracts, the advantage of subsequent commercial 
application, and the enormous advantages of having a working organi- 
zation of top scientific personnel, a body of scientific know-how, and 
a generous patent policy. 

A conclusion reached by the Attorney General was that, for the 
future of competitive enterprise, it is essential that the Government’s 
program be designed to promote competition to the greatest possible 
degree consistent with the exigencies of the defense effort. In this 
connection, he expressed concern: 


* * * However, although there is inadequate factual 
material upon which to judge the effect of Government sub- 
sidization of research, what indications are available warn 
that the Government expenditures may not run counter to 
the industry trend toward concentration but in some 
degree may even reinforce it.” 


In particular, the Attorney General concluded that two things need 
consideration: the possibility of the removal of certain practical 
obstacles to small business participation, and a reevaluation of the 
patent system to determine whether it would be more in the public 
interest for the Government to acquire the patents for whose de- 
velopment it pays. 

For the obvious handicaps to small business resulting from capital 
and credit difficulties, inability to draw first-rank scientific personnel, 
and inadequate facilities for huge programs called for by the weapons- 
system concept of procurement, the report offered no solutions. For 
equally important, though less obvious handicaps, however, it made 
some recommendations. Among these was the suggestion that bid 
procedures might be simplified to cut the cost of preparing bids. 
Another was that more data should be accumulated on the availability 
-of small firms and conversely that wider publication of possible proj- 
ects be made. In addition, the element considered by some expert 
opinion to be the greatest single factor accounting for the miniscule 
small-business share is the burden of responsibility of the contracting 
officer. These officers, with little or no technical knowledge, tend to 
be cautious and to deal only with firms which have an established 
reputation. Practical removal of this obstacle would greatly improve 
the chances of small business. 


4% Report of the Attorney General, op. cit., p. 29. 








Patent policy is a probable villain os . 

In respect to patents, the Attorney General found that the limited 
statistical information presently available all points to the conclusion 
“that present policy may well om one of the major factors tending to 
concentrate economic power.” * 

Here it should be observed that Department of Defense awards its 
contracts for research and development under terms which assure 
the contractor a profit on the work done, and such contracts are with- 
out risk to the contractor. More specifically, the contracts are 
“cost-plus-fixed-fee,” and upon exhaustion of the funds provided in 
the contract, the contractor may either abandon the work or, by 
custom, ask the Department for additional funds. In the case of re- 
search done by profitmaking firms, the Department makes almost 
no claim on the patentable fruits of the research. As a general rule 
the contracts require that the Government be given the opportunity 
to acquire the patent on what seems a patentable invention, only if 
the contractor does not wish to acquire the patent himself. In the 
latter event, the contracts merely call for the Government to receive 
a nonexclusive royalty-free license, leaving all commercial rights in 
the hands of the contractors themselves. Such licenses, moreover, 
are usually intended only as an assurance of sorts that if the Govern- 
ment later enters into procurement contracts for supplies which in- 
volve use of the patent, the price it pays for the items will not contain 
royalty payments to the patent-holder. This rather free-handed 
treatment of the patentable fruits of Government-financed research 
is explained as being part of the incentive which is offered to have the 
research done. Furthermore, the theory is that in many instances 
this incentive induces the contractor to agree to meet some specified 
portion of the cost of the research. 

According to information which the Department of Defense has 
supplied the committee, contractors assigned licenses to the Govern- 
ment under 6,788 pending patent applications in the 5 years ended 
June 30, 1956, and assigned to the Government all rights in 1,520 
inventions. Of these patents to which title was transferred to the 
Government, the Attorney General has said that the contractors 
“themselves were uninterested in filing patent applications, either 
because of questionable patentability cr lack of any foreseeable com- 
mercial value.” * 

Referring to the great majority of cases in which the contractor did 
decide to acquire for himself the patent, however, the Attorney 
General said: 


While the issuance of a patent, of course, does not guaran- 
tee the commercial value of the inventions covered, this 
much at least is clear: a large number of inventions have 
resulted from Department of Defense-financed research 
projects, the commercial rights to at least 6,788 of which 
remain in private hands, and these 6,788 are inventions 
which research and development contractors, after careful 
screening by competent counsel; believe to be patentable 
and of sufficient commercial utility to be worth the expense 
of patent processing. ** 


™“ Report of the Attorney General, op. cit., p. 485 





rT 
pai f cit., Dp. 27. 

















FINAL REPORT 85 


A further study of these 6,788 patent applications by the Attorney 
General’s staff reveals that 52 percent were filed by only 15 com- 
panies. Twelve of the companies are among the corporate giants, 
the smallest having a net worth of about $100 million. 

A previous Attorney General recommended,-in 1947, when Govern- 
ment grants for research were small by comparison to today’s outlays, 
that the Government adopt policies by which patents arising from 
Government-financed research would become the exclusive property 
of the Government. 

Recognizing that there is strong opposition to this recommenda- 
tion—particularly as expressed in 1947 by the military—the present 
Attorney General has strongly urged the need for sufficient data to 
permit an evaluation of the whole issue. His report concluded, 
moreover, that whatever the merits of private claims on patents aris- 
ing out of Government-sponsored research, the maintenance of a 
freely competitive economy is of the first order of importance. If the 
apparent trend toward concentration is borne out by a full review of 
the facts, this would constitute a strong argument in favor of Govern- 
ment ownership of all such patents, available to all applicants under 
nonexclusive licenses. 

At all events, the Attorney General stressed, as this committee has 
consistently stressed, the urgent need for information which will 
throw light on the effects of present policies in this field. 


RESEARCH AND DEVELOPMENT PRIME CONTRACT AWARDS AS REPORTED 
BY THE DEPARTMENT OF DEFENSE 


In response to this committee’s request, the Department of Defense 
has now compiled reports showing the names of the 500 largest recip- 
ients of military funds awarded for experimental, developmental, and 
research work in each of the 3 fiscal years 1954-56. These reports 
also show the net value of the awards to each contractor in each year. 
These data are subject to the qualification—thought to be slight— 
that for the fiscal year 1954 they include only those contracts and 
other “procurement actions” in amounts of $50,000 or more; and in 
the later 2 years they cover only such “procurement actions’”’ of 
$10,000 or more. 


Research and development contracts are concentrated in a few very large 
firms 

Over the entire 3-year period, these contracts amounted to $4.771 
billion. The 3-year total of net awards to 500 largest prime con- 
tractors in each of the 3 years amounts to $4.681 billion, which was 
‘98.1 percent of all research and development contracts. While these 
totals omit contracts in the small amounts specified above, it is 
believed that. the inclusion of such small contracts would not sig- 
nificantly change the proportions. 

More specifically, the proportions going to the 500 largest con- 
‘tractors in each of the 3 fiscal years were as follows: 
































{Amountsin billions} ls 
wae gil Sea | get 
3 Y at - 
- Contracts 
1 $0. $0. 944 9.2 
1088 cane tai 1.370 97.3 
1956. < 2, 402 2. 358 98. 2 
3-year total............-....-. 4771 4. 681 98.4 




















Source: Department of Defense. 


Large firms get the subsidy 

The point should be made that the list of the 500 largest contractors 
was not, in all cases, the same firms in each of the 3 fiscal years. The 
more significant point is, however, that the firms disappearing from, or 
appearing anew on the lists of 500 largest, as between the 3 years, were 
for the most part the very small contractors accounting for only a 
minor percentage of the total funds involved, 

In order to provide a more systematic appraisal of this matter, 
amounts of the awards to each contractor appearing on the lists of 500 
largest, in any of the 3 years, have been consolidated, so as to present 
a 3-year total for each contractor. Then on the basis of the consoli- 
dated data, contractors have been ranked in order of their 3-year totals. 
Finally, an examination has been made of the list of the 300 largest 
recipients of these awards in the 3-year period. By this analysis it is 
found that the 100 top recipients of awards of research and develop- 
ment funds in the 3-year period accounted for 85 percent of the value 
of all the research and development contracts awarded in that period; 
the 200 top recipients accounted for 91 percent of the total; and the 300 
top recipients accounted for 94 percent of the total. Thus it is 
apparent that these research and development funds awarded in the 3 
years were highly concentrated in the 100 top contractors; and that 
substantially all of these funds (94 percent) went to only 300 con- 
tractors. 

Among these 300 largest recipients of Department of Defense 
contracts for research and development, 239 have been identified 
as what appear to be private, profitmaking organizations. These 
includé, incidentally, most of the familiar names among the top 
industrial corporations of the country. Conversely, the remaining 61 
organizations have been identified as what appear to be educational 
institutions and nonprofit organizations. ile the 300 organiza- 
tions combined accounted for 94 percent of all the funds contracted in 
the 3 year period, the 239 top profitmaking organizations received 85 
percent of all the funds, and the universities and other nonprofit 
organizations received slightly less than 9 onde the total. The 
names of 239 profitmaking firms are shown in table 23a, along with the 
amount of the research and development funds awarded to each firm; 
and similar information is shown in table 23b for the 61 nonprofit 
organizations, 

t should be noted, particularly with reference to the list of profit- 
making firms, that the reports supplied by the Department of Defense 
have in a number of instances listed parent corporation separate. 
from its subsidiaries. For example, the Western Electrie Co. (whi 
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ranks as the third largest receiver of research and development awards) 
is listed separately from its corporate go woe A. T. & T., which appears 
much further down the list. If and when consolidated reports are 
prepared, they will of course show an even greater concentration of the 
research and development funds than has been indicated, . 


TABLE 23 (a).—300 companies and institutions receiving largest amounts of military 
research and development contracts in the fiscal years 1954-561 (parent corpora~ 
tions and subsidiaries are not consolidated) 


Norte Amorieen Aviotee.. 2. 2 se SSS $420, 712 
Ceieteh RRR CO soi Si ce ee eee ES 338, 102 
Wren MOO iris eect eewsc ee eee Ss 264, 195 
Pee AMD Chins sa aw eee wees cs cee ee 2 211, 567 
Te NN tient ew noe wee sen ewe ee went esa dodseussad 203, 009 
NONE CNN Fi iin ns eitw we Sep 'd owen cweragawesedce 146, 978 
Darth, Aa he cn ee TA 136, 225 
Toe TONY CHP err eres eee se A 133, 723 
Mtns GORD ic oc errr re eine re sete cee eee cat 115, 074 
Wetted: eC wr te ssw sr ei nt eee eee ccd 105, 483 
Wroreewran: Alerts UO arc rice ssn cee ee wee ses eee eee el 105, 174 
COP aIR Fe RMN SNe a ween eee en een entee ceeweug 5 98, 426 
Radio Corporation of- America... ... =. ..6..------ 22h elle 87, 639 
Leextees Alrorett Corp... o.oo eee ee eee ll 84, 253 

NE Sit reel Cea we vee Wa Von wWeeceperiesciessa 83, 230 
Raytheon Manufacturing Co_..........-..----+----+---------- ane 70, 844 
Cire MIPONOED COPD ci es srs ee eee pn ES 67, 373 
TN GI ited ac ener wien we www wwe ew ene SoS 57, 572 
Gometel Mabon Corts iin wise ore se es nese pence 42, 254 
International Business Machines _...............-.-------------- 39, 761 
Donne Airevelt-Co.,- Ine: so ee eS 39, 449 
AV Manefacturing Co. ««~.-eset ee k 37, 206 
Pe te a ee ee eee ee ere 34, 717 
Bendix Aviation "p Wiens ieanlnnknctes wands ewews ise ceecbenace 34, 289 
ee ENED SOP. 2 inn oe eee eta e eee eee ewuwsescense 32, 396 
Co V OUND - BIN ORING ions. eee ee enews Lic 31, 708 
ene A Rtn we ee eee 29, 530 
Fairchild Engine & Airplane Corp. -........--..--.--.---+.------ 24, 810 
Manependlie- ener Wellness os ene eee 23, 906 
International Telephone & Telegraph. --..........----------.----- 22, 802 
Ce ON si ae ee nee ee weet euec bse leis 21, 799 
CE VOD 5 aire ioe eet ew eee eee ek 21, 685 
SPO PPMIA SNOOP IG oo oe ee tet ee 21, 315 
Thiokol ik a hieticiiaten aie Se ese wen” Reese seeceee nk uabes 21, 264 
PR Na rss re nn st se eee et eee nwinialewbtaeoe 19, 953 
Aihertoan Machine Oe Pountey Cen oie sien cine occse ecco 19, 288 
Be ORs x oar ae wee et eee eee cool oo 19, 225 
ee ROR RONN soccer reew ieee eee eee i ee 16, 944 
BO SA ESS Rae eee eee ee ery So setae ee aan Senge 16, 311 
NE POOR Gio Seis ce i ee see ewe eee elle 16, 024 
TROD DRNRORR 6 i ores waren ce eee wee ete eee ceincnbec- 14, 942 
pt 8 Ree ee ee en eee ee See ee mee eg! Ran NS 14, 854 
Goodyear Tire & Rubber Co... 2.2 .- 2-62 222000 eee eee ele 14, 363 
Wibemaards Aiiels Cosi nw eon eee eww eee news iil. 14, 329 
CIN SRN On io is ee ne eee ce cance wee nents eeneueepe 14, 275 
Fenment TROROOOR sox oi ee eee e icc eceseneceien cli 14, 235 
American Telephone & Telegraph................----..-.-------- 14, 200 
Teas We OOMNIRe- Cor Baia wis cine oie eee eee ee wee iene cues 14, 168 
RR ei winnie danee wat neeesuniesneccdmcewsnenasns 13, 524 
Vitro Corporation 8 AmeOOi oa sass BES eee 13, 078 
pe EY 0 Ear eer oe See eee tk ae ee ae eee et 12, 923 
Chemie Pi ai nce new cence wea nsec ncdokescacus 12, 610 
Ce URN G5 ak ane eeenceesnesesedece lees clk seele 12, 413 


Rheem Manufacturing Co... ..-.2...--202- 22-2222 e ee leek 12, 142 
See footnote at end of table. ; : 
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TaBLe - ye 9 an paca yo ib rns — "cg ari military 
research @ lopm ra nm e€ fiscal years corpora- 
tions and subsidiaries are not consolidated)—Continued ee 


CD DOE. TR nn ci nh ennnk conbiamedeedin ibekusanan heed dice $11, 673 
Breturcn Compares. «20. oot cn ccascccnelvcasedeeccenecce 11, 508 
Sa ee aga Ser aeater es 
Stapn yinee Peevenupeieny COPD ooo oe ese a a j 
Detroit Odnttels. Ca nk ha de Se gee ee eae eee kaa bok 10, 733 
American Bosch Arma Corp... ... 0.5 22 ee eed 9, 818 
Pee: TOR i ees cc onic ceaaaw edie ban acceaueaccs 9, 330 
Hlinois Institute of Technology... ........... 2... seduwedncnus 9, 036 
RT EE OR, os sd on chin wate inane opie ie ks Gala 8, 988 
I CTE EN 8, 458 
Grumman Aircraft Engineering a a 8, 258 
SE SOMO Os cw cnieumanaiene dmakabebcans an Sine 8, 231 
I SIND is, ais oo nn cn cbaatdddneetavinuwaskiepenegunee 7, 991 
Airborne Instrument Laboratory. .............-.--------es----u« 7, 399 
OR NON TI a ccs wine shunted Ketamine or acne waoenin dp el 7, 162 
I eae 7, 082 
Re a gel a ne aura a ca Rai oe ek 6, 858 
Me DO is a eels La ea eho wbetens 6, 850 
Ried. hi oie hin din da Aina RADE no noms ome metas b deal 6, 814 
SN IE FOI c's: ine caeits pilin teins tom ts reaimeienedh ollie Bhan 6, 647 
NS, in RAE AN a IER SIRE AE IS, HEE BES ee i 6, 298 
Ree eg EE GEE yh Rane SS 6, 292 
PN SIG, SO ite ccs ens ee adand ato u de hdeeiee imteenl 6, 283 
OTD ATI. os. 5 oe ik np acaba tdn nisi dei- Genbicdeu 6, 064 
IN: TNE os vs si vk sje cise wo ternig dh destin in emai einst wide 5, 997 
Cubic aes PES RE NO ORE RTE AIRS AR AEE SEE es COE tat 5, 971 
SeUOONS TRCIUENII COO. nn non nen nes cbwdiaeddumsupeniial 5, 875 
rer. LGReTMINOns CHED.. «sen dda witendaviesbpacuwusddacn adobe 5, 715 
NE CT oe icin ke cocintincambadibicih nde da gewannndihieghie 5, 141 
ENE SELLER OTE LEP NS LS LEI DRS ot GN Se RI aE 5, 037 
ee nn a uipmanen cata weenie 4, 943 
nnn eee ee ee ee heey 4, 933 
SNEED BEOUNN Ein cat cca ceceu ie os ndedu atk sepeensadee 4, 876 
DN SNES SRY ERAS ey Steg peg tS a ore PRR pet Se Pear Ne RO a ERT 4, 876 
PE: UR RIN 3h cigs sh sh cds cee ‘ied dn nsec inane ae alg eheaebtesndiadseilene tua ini 4, 728 
EN es OES SS OE OIE i Eh ep aang 2 AION = 4, 697 
Food Machinery & Chemical Corp...--.-..-..........-.-----+---: 4, 615 
neers MmeeneenInE, SO0. oc ecco cdnosnapenwecwenwe 4, 570 
OU eed et enien me eee elie’ 4, 527 
nn, MURR SN ci oie each taoh erie Sdn shoe apn isn so ince Sl 4, 466 
IGE RR SEAS ESE ATES LS REET GE Rr eer 4, 388 
ne ie en ee hk eu Mane mane ah wma ee 4, 249 
Seay MONEE CONN on oes on din nan scbeuben pede naekue 4, 106 
FIRE EARLE PE LY ESN OL ELIT LORE FOE NS eS 4, 053 
Bulova I I ial er a 4, 048 
ipa peout (Allien 5.) LADOPAUOTION..... ... «on inemicmaceanenstdevccenn< 4, 030 
Ree i Sl le re le 3, 941 
ee OE SO CNONNNB ec cc dc ecbusdbces uwkon duhuealou neue 3, 924 
Te ONG. oo nocd chien bb dened wddle wand edeen 3, 889 
IE SIE. S08 o, . 4 wacniurdeinsandanak sds ealinochanel 3, 862 
NE ES ED ED ate AGES SSS ai a EL Se LRG fe ei § 3, 854 
SSR ae ea iE OE BAI fap GSS RG ACR REE AIRE SY SA 3, 832 
RE, TI SE, ok oe sci poco dackhlbanthe cuba wabuan Uwamewne 3, 723 
Morden Meter: COD. - ssn oo ks dd end ke Ci dai plea aanderii 3, 711 
TIN iii ids ical pach nig Ad aia elisas aonb unibel duane 3, 690 
Engineer Research Association... ...............-...--.--+------- 3, 574 
Continental Electronics Manufacturing Co_....._.......-.-.-...-. 3, 517 
I i i ci buns pakdnane ad nebeneeghown nna baliie 3, 294 
Michigan State College__.........-.-. Sb db Asie neidie Lite oa hia 3, 276, 
Polytechnic Institute of Brooklyn. ......-.....--..- in'tvinetaaennsn alia ate 3, 260 
Armour Laboratories... .......-.-..- si sag diego diam ie et imi eae 3, 231 


See footnote at end of table. 
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Tarte 23 (a).—3800 companies and institutions receiving largest amounts of military 


research and development contracts in the fiscal years 1954-56 (parent corpora- 
tions and subsidiaries are not consolidated) —Continued We 


[In thousands} 

i Ci Up canetodnedbatonnacdscedrtinnuibt $3, 208 
SN eo i Sis eased bids ennai © edi scnieieniidh inmate 3, 185 
CN TR sk eemebnancdebbdssecnerepatendieandiote 3, 163 
LON nl ce euaenwedproenensevetebndeente 3, 074 
TED DEE cctcncntenedssmnccetcoresevs'sdninnaebe 2, 974 
ROE DN i cu speerebestdurns ancdeedsda deal 2, 906 
TEE DOI, Riis ons ccc cancrccb et ehbuRiiee cbmnctisenpidel 2, 849 
Canoga aa sa iaehineaie nde Wibiie wre Siliidm Ghghintni le ban bil 2, 798 
iemantenn Loannneting 00... ccc cconvennrravbbcshndwdacebiinniad 2, 740 
Dire, Ac CABINS GREINOOE 6. 6 vn Sic concer ccerserytitsemenens 2, 676 
te ee trontoweanmiabemaehe 2, 649 
Gt LOMEPIOODS C00 gg ok ncocesesecbectecsensncivainnba 2, 615 
INE TI Ot peineenaceenethledaniis 2, 503 
GRIER ALLEL ALLL OLA LL ETE TD OTN 2, 496 
I a epcnamereccnnpeenewtien 2, 485 
Harvey Machine Co. .......-----------+-------------+--+----=- 2, 415 
OU i ieee denn cenrnenen area 2, 324 
Development Engineering Corp. -...----------------------------- 2, 321 
i mg anon mminmwe nm aaaled 2, 294 
NN a i prin Supls th wb Gilani br emda 2, 286 
NNN TO TOR. ene npedaebeneesreneesthtaunsinn 2, 260 
Puommision DesarGh Corps oc ncvcce <savcceccesscvecsscees<+sstos 2, 253 
i die basemen teoetane We hice eNO 2, 232 
Wetmore Hodges & Association. ......--.----------------------- 2, 204 
I on peta aickietniens 2,113 
PIE DONE CID, cocpanacsrwereessesccecssehbuticudntbn 2, 102 
I a ehboeswesesdataemab 2, 096 
I te ewerenerer I a Wor eR 2, 087 
Reynolds Metals Co. ...-.-----nerecnnncccensnn- roses sntecnsase 2, 061 
Carnegie Institute of Technology. ....--.-----------------+------ 2, 048 
Daystrom Electric Corp. .....--------0--2----2- oe eo 2-22 ens- se 2, 042 
ee cp bsa pte du Snmbieneos 2, 022 
ile: 0k ar i onnenporenrsehtrsiehaaw 2, 009 
General Electronics Laboratory - .-.-..---------------------------- 1, 989 
ER, EE NE 0 eee eee mereer epee ey re 1, 948 
Jeneral Precision Equipment... ....-.-----------2-02--eesehse0% 1, 942 
SO I nC penebesecererasnndnaagban 1, 930 
ne pw enesereakikinnan ee 1,918 
NG: FORRO Ee NOE i idccicnseveccdererscercennnths qnnteuiss 1, 909 
SN oma natinhanen 1, 908 
General Precision Laboratory, Inc.......-.-.----------+---------- 1, 866 
EE RO ng. oc nndcnwoenecceteccesentutwennnn tem 1, 840 
I oe sueiee ser endinnpienia 1, 837 
POWER, TBGiicke~ ncn ncccnerrcencererer sana shhsnessehosnash 1, 818 
dict ennaswenbeseerse es eeresnsten pt 1, 765 
CO ii ccwemeverncererssoresersaerssdine pe 1, 739 
i Oe epairasreerennenn 1, 725 
Dianley Avistios: Cot. ..n.-occncvcncencenncecocecssHsshiseuntde 1, 720 
SN in cd vaddanaamercecetossescs=nndstus-see 1, 716 
been Paes PIOONOUE iid cn neon cccesceoccersHtdchnntsnons 1, 704 
Technitrol Engineering Co.....-.--.----++--++---+-4+--s---be+5-- 1, 680 
ON snmpnboowesessesnseesetes+ ass 1, 675 
Keman Aircraft Corp. ¢icvi- nnn ccna cc ne cenkisede anaes sa-eenHe 1, 669 
a aOR i eames miei MMI 1, 642 
Sat; a a ie 1, 637 
Lenkurt Electric Co., Inc......--.-----------------------------4 1, 623 
Rie RAE PO eeemeseen Vike eee 1, 604 
I TE i eebbosnnsaresenehths 1, 594 
Manhnies? Premwie CO. ec omrernmersncreshhe dnhbebiconnes 1, 592 
I i wind wane esse bite 1,576 
i epeweneeaGelegh sitiine 1, 

See footnote at end of table. 
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‘TaBLE 23 (a).—300 companies and institutions receiving largest amounts of mi 
research and development contracts in the fiscal fiscal years 1904-66 (parent corpora- 


ee eee eee ee 


tions and subsidiaries are no’ consolidated) —Co 
[In thousands] 
Vertol Aircraft. Corp 
Consolidated pcstccdraaenis cusesncws AanewROUERGR ER Seebewe Lae 


Stewart Warner Corp 
Pacific Car & Foundry 
Instruments for Industry 
Technical O ions, Inc 
Electronics Corporation of America 
Mallory-Sharon Titanium Corp 
Standard Oil as a of Indiana 
LeTourneau,. R 

Fairbanks, Morse ar 
Associated Engineers 
Grand Central Rocket 
Smith (A. 0.) Corp 
Haloid 


Fairchild Camera 
Thompson Products, Inc 
mac Laboratory 
Allis-Chalmers Manufacturing 
Globe American Corp 
Refiectone Corp 
Norris Thermador Co 
ee McLaughlin 
ngton University 

Walon arbide & Carbon 
Telecomputing Corp 
Temeco Aircraft Corp 
Allied Research Association, Inc 
Farrand Optical Co 
Ten Bosch M., Ine 


ee ee RH eH HEHEHE OOOO 


ee ee ee ee 


eee ee ee ee 


Se ee ee 


ee ee ee ee 
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Se 


ee ee ee a a 


ee ee ee 


ee ee 


—— ee ee ee ee eee 
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ee ee nd 
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ee ee ee ee 
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ee ee ee ee ee es 


Se ee 
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See eee ee 
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SERRE 


ee 


ee eee ee ee EEE eH EH Owe eee eee 
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ow 
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De ee ee eee ee 


eee eee eee 


Se eee eee 
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ee ee 
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ee Re eR ee ee Re ee He eee eee 


el 


ee 


General Electric Supply CNT. ccndinvarviavkénememcenchnumniiadwand 


National Fireworks, 
Brooks Perkins, Inc 


Ci ccd no nbd dba sedenmeeacbsndnndut ea tenetWane 


- 


eee 


- 


heel 


SE Reeeaeeesee 


Alloy Engineeri <. Ann cc cekankonnnsuvbucbovenal ceok 


na Aircraft 


PO SiMe EIR Cae dnn wanes ebebdnnneneweunen ae diewbuaiees 
Mergenthaler Linotype ith Oke dled eer Osa mek hk aid head rohan 


Corvey aoroons Co 
Mallory, P. R. 


eee ee He ee ee RO RH OO HO eee 


eee ee Ee HR RE HH HH OHO ee ee 


International “he sot 1s a das ssi nl ar 06 Wain Soins le ts en cd eb TA Se Aa mom 


Chicago Aerial Industries 
Air Association, Inc 


ee ee 


ee ee ee 


TD 1 DOTANEOD: ASUOMBION. qn... . one nua cancuqenscesccccunccbias 
DE CP NE ain si nnn mda dnehen ata dens bembeee megs wired e 
DET IG, BNE. Gacnkdeninknddhaedbedkcabniksyooduanedeteds 
DT CA a sci eee Main nedk iardekbbescbunee cadena oed ony 
TRROEMODS) FOOLER. on cccankcnneunacnponse nbaeadbaawi 
Sn AOE) BIO oi. ss conc cdadinvanchnecatscnusaneeadeacee 
srereet, Biates: Rapher- Uo. ... . sc cccnccddcianensuesccbosuckadiaus 
Pullman Standard Car Manufacturing Co. -..........--.1--..-.-- 
Electronic Corp- - .....--..--~-~-- 2-22 -+ 222-222 e nee eee ene e 

esota Mining & Manufacturing. ...............-..-.s--.2255 
men Natiosial-Wateh O0....<00nnccncneecescackpicceseweeuwdet ch 
Seeanetl, LmwOrehhy 66. isa ch ccccnenccdbunsdkencuusmanuwedat 
TRIOS 6 ce ceicridceckecn saksnehekeetnntyneectwnwiak Dale 
PENTEL, LGLVOTECY OE yo. sn nctnnbduducdcencacucswopucuddberae 
TOON FI inn ns cn nv csckvendnennnnmen bic hinnwtivig tw ndiiis 
Sleneral Development Corp. «...c sc ncwusccccwecuccncndwncdbuee 
Bristol Engineering Co: 


eee ee ee ee ee Ee Ee ee 


rp 
Seemase,, FOR 4s COs 6 cui as wsccunabenwanse une issih sina siibcaiiow 


See footnote at end of table. 





—-—-—-- se 


Pom fed feed fd pak fh fee Jet 


~~ 








FINAL REPORT 91 


TaBiE 23 (a).—300 companies and institutions receiving largest amounts of military 
research and development contracts in the fiscal years 1954-56 (parent corpora- 
tions and subsidiaries are not consolidated)—Continued 


[In thousands] 

PRON cer SER A Se a eel a cal ntideblbnee $945 
Titanium Metals Corporation of America...................--.--- 934 
I TI ON ocd sethnn cn gi Smcics im tomemch in @ Abt eld mar eeeebiaiadl 917 
Edgerton, Germeshausen & Grief. ete 914 
Ge TU, PCa pod iu ee dhan ca accuenvisucducaclinccabbmmeliee 913 
BOA anni. DRAM INE RID cases nibs Gnak Mth std hence oS tw was nts ches inleadss vata sibides scones 903 

cS 5 Rahim ste anlatdeg aene magic paar tar peas line Bey mk Mee 4, 066, 472 


1 Totals for the 3 fiscal years are comprised of “‘procurement actions” of $50,000 or more in fiseal 1954, and 
“procurement actions” of $10,000 or more in fi 1955 and 1956. 


Source; Department of Defense. 


TABLE 23 (b).—Amount of Department of Defense research and development fund! 
awarded to nonprofit organizations, educational institutions, and Government 
agencies which were among the 300 largest recipients of such funds in the fiscal 
years 1954-56 


Amount 

Total (61 organizations and agencies): (in thousands ) 
Massachusetts Institute of Technology... .._-.-.---- Pee ARR rok $61, 169 
Galifornia Institute of Technology... .............-.--....--.--.-- 50, 673 
a Ea SIRI i ee oe ee a dee 38, 695 
Cornell Aeronautical Laboratory, Inc..............---..-----.------- 24, 814 
EE sii ah AG Eb EHR Mine had rane mm on eenmeeseh ene 21, 462 
Cee ee ae wiina abner cebu ae 16, 023 
COOP BPO O  cintentatd Sa durin ed > a6d-0d dace sane owe hates 11, 576 
Slee GIN OEE as CS oh oe eo ocd celescweledcnaee 10, 201 
University of California. -_-.-__........-..-.----- si tak idsiccs: Saveaibpaelh caves adh 9, 865 
ne EEE DES BA PEE ELS ITO L I a IT Oe 9, 794 
EE er i  nckadanetendcencnackenheohenane 9, 290 
Ueeeey RANUR n s  k p ne ce sence acecesese 9, 036 
U. 8. Atomic Energy Commission --~..............--------- ee ths Fs 8, 779 
Se Bi Ns id, rina. iene nbGndda dinbeesnasneenoden 8, 135 
I Ri i we neti median atti sip hacen wien we ak amninbeli aie tid 8, 122 
SOR SUENIEES EGER i nee cmb ncn annwerencaesae 7, 442 
I Ne ou nee nn eneaa> sananebonadmas 5, 996 
EEE DRS Fe eae oy eae aoe eee aie ae SE SET Boe Par ss fee 5, 760 
TER li SF a a Bs ee abinetned Gecabinaieomie 5, 251 
Genres Tr agmemmton. tmivernity —.. 3... oe os 2 co in ce eww cee nce 5, 091 
En annhoneunseucenssinetwnan sgnennas 5, 060 
es ee pod ia cnckeckcucccuscrhbbewsanen 4, 569 
Cr i i oh cn cna ceneccsnnwenesiwwee cu 4, 388 
A eo a ie oe cad ins chance sntecessnepese 4, 201 
Woods Hole Oceanographic Laboratory ---~-.....----..-------------- 3, 904 
CE ee i awn wc oan ndwepiaeknuskpeeene 3, 741 
ee ee DI, ono oc Ss ot ek cee 3, 424 
RI I dese oS ea ee i eb ec ie 3, 276 
Polytechnic Institute of Brooklyn. -.-.........--..------------------ 3, 260 
PR SELES SELES IGE SEL ODEO DANSE OP EN 3, 231 
To, tee TE On RII oon nnn oo een cerns ener gaenees 3, 163 
National Academy of Sciences_............-..-..-.---------------- 2, 796 
ee oe nds See ee eee cl cece 2, 795 
CN in tis cal imtinccivn Bec inwanknnsemumepese 2, 554 
EE i i embisinuntindbamdscnemnam dine anes oie 2, 519 
Southwest Research Institute. ..........-.-------.---------------- 2, 244 
New Mexico College of Agricultural and Mechanical Arts------------ 2, 081 
Carnegie Institute of Technology ---............-------------------- 2, 048 
RRR TIOIIIN Aas ccrwicnntpaneceweccccaescettweweeacss 1, 932 
ee I NG nn ica den snicduhweeddenesnaconne 1, 896 
TN gi oe ois ng Gtiheioee$ nes en ecantecmabateccweuse 1, 657 
Purdue Research Foundation... ...........----------------------- 1, 607 
nr TN ie Bo diss enice cain cea diin ei dks 1, 516 


See footnote at end of table. 
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b peee 23 | et | Sepateut ense ewe RO a ‘undet . 
pe cnn ahah were among the 508 tarpeee recipients of such funds in the fiscal 
years 1954-66—Continued 





Amount 
(in thousands ) 
S aleeig aT Te ee eae es eee es $1, 475 
ee CN nS ce eas eee ene geet epee weeks 1, 469 
EY OF SOIR eS ee ee a ee 1, 406 
GUNS WUE WENNER on oa eee eae eee Pee 1, 309 
ween. oo aces verreeemedesyisede 1, 308 
MON OF MEMEO UNIMN ee eb cceccé cbcas caskclkidickspadasen 1, 307 
CARS Secrets TE SOON. eee cer ees eet i, 279 
PN CRN 8s SO. Sao ses eh ye cawer si oss ssh ik as SOT 
Weaseawe Usivertity. oo. oe SESE 1, 256 
American Institute of Research..._.. -. - 2... oo oa Ss See i, 198 
New Mexico Institute of Mining and Technology_---.-..........-... 1, 198 
See URONINN,. 5b vs ast Seka hs desddesa sc ks be ceases ss eRes 1,177 
Georgia Institute of Technology. ---.... ~~... 22+. -s2---ssnncu---. 4 1, 164 
SeenON OR CMMI Sis Boe os6 as ey es COR OE) Cans acca bales ow 1, 136 
Georgia Technical Research Institute. __.._..........--------..-..- 1, 124 
SEY G0 MONOD op ks hoon dd edges ecko ashesedadansasne 1, 102 
University of Southern California... ..............222...2uL.22.2.. 1, 077 
Univemity of Colotado. . 2... 2605 5655 c SGU SEL ed Aha 1, 029 
Swtek, Of Temi. os ccs sca ccs cetrquec ies eeu das 412, 828 
1 Amounts for the 3 fiscal years are comprised of contracts awarded and other procurement in 


actions, 
— 1954 and in amounts of $10,000 or more in the fiscal years 1965 


Source: Compiled from reports supplied by the Department of Defense. 
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CHAPTER VII. GOVERNMENT PROCUREMENT 


In the fiscal year ended June 30, 1956, the Federal procurement 
agencies awarded contracts to private firms for purchase of supplies, 
services, and construction work amounting to $20 billion. 

The ent of Defense continues, of course, to account for the 
bulk of Federal purchases. In the fiscal year 1956 awards of contracts 
and other ypeerstarnnst actions” of the military services amounted 
to $17.8 billion. Furthermore, the indications are that in the year 
ahead production for the military will be increased, not decreased. 

Manifestly, military purchases account for more than just a sub- 
stantial portion of the economic activity of the country, witness the 
concern over what the effects on the general level of business may be, 
at times when curtailment of such spending is under consideration. 
Yet the Department of Defense has develo little or no informa- 
tion by which any overall appraisal could be made as to the effects 
of its spending on the business structure. Officials of the Depart- 
ment are wont to speak of its procurement activities in terms of air- 
craft, tanks, and ships, which “small firms are not equipped to pro- 
duce.” Nothing is said of the billions of dollars spent for smaller 
items, including the whole range of products found in civilian 
markets. 

Reports providing information on elementary questions of routine 
management, such as how the contracts are distributed by industry, 
by size of firm, or among the product classifications, are not available. 

Despite the fact that Congress has repeatedly passed laws declaring 
its policy that small firms shall obtain a fair proportion of Govern- 
ment business and that small firms shall receive equitable treatment 
in the administration of other programs affecting competitive relation- 
ships, this policy has not been sufficiently implemented, as witness 
the fact that there has not been sufficient administrative interest in 
the matter that informational reports would have been developed. 

It has long been a recognized fact that the military services tend 
to distribute contracts by methods in which competition plays little 
or no part. Congress has realized that these methods result in con- 
siderable overconcentration of business in a few big firms, and the 
failure to bring in smaller firms. 

If the Department of Defense’s lack of equitable spending between 
the big and small business firms involved only a question of the 
failure of small business to obtain a fair share of contracts, the matter 
would perhaps involve only a narrow question of private interests. 
But the matter involves a question of broader public interest. The 
question is whether the huge contracting by the military services will 
exert an adverse influence on our free-enterprise system and, to an 
extent, encourage monopoly. 

While there is little or no information by which an overall appraisal 
of Department of Defense procurement programs can be made, this 
committee has had considerable experience with contracting practices, 
resulting from tracing through specific problems raised by individual 
concerns. 

Investigation of these complaints established that unless there is 
a change in both the attitude and approach by the Government 
procurement agencies in dealing with small business it will not receive 
a fair share of Crevereanenst contracts. 
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The practice by the Federal Government m its procurement activi- 
ties of “crash programs,” em cy deliveries on short supply items 
or items stocked and warehoused only by big business, has worked to 
the detriment of small business. The utilization by the procurement 
agencies of change orders after the opening of the bids and the award- 
ing of these contracts has proven to be an extreme disadvantage to 
competition between small and large business. ~ 
_ The failure of the Department of Defense, the major procurement 
agency of the Government, to plan its procurements has served as 
a deterrent to small business in participating in these procurements. 
For example, the invitations for bids issued by the Department of 
Defense call for production of standard items in huge quantities 
with delivery dates which are impossible for small business to meet. 
Small business has neither the wherewithal nor the capital to pro- 
duce items in large quantities for quick delivery. Small business 
cannot afford and does not maintain big inventories and is, there- 
fore, unable to bid or compete with big business. Small business would 
have a better opportunity to compete if the military services would 
lan and coordinate their activities so that invitations to bid would 
for oe that could be handled by small business. 
The lack of capital is another obstacle in the path of small busi- 
ness’ ability to bid on these contracts. Many small businesses have 
the ability, the competency, and the capability to perform contracts, 
but all this goes by the board when the capital is lacking. 

Although i poe has been given to small business that it will be 

iven an equal opportunity, it was only as late as November 16, 1956 

at the Department of Defense issued its directive No. 7800.4, entitled 
“Defense Contract Financing Policy—Small Business Concerns.” 
This directive did not become effective until December 16, 1956. 

It is interesting to note that in specifying the purpose of this direc- 
tive the Department of Defense stated that it was to insure that the 
need for advance or progress payments by contractors will not be 
treated as a handicap in Sata | contracts and to emphasize the use- 
fulness and desirability of providing proper contract financing assist- 
ance to small-business concerns. It should be noted, therefore, that 
this appears to be an admission that the Department of Defense recog- 
nizes that small business does not have the ability to compete equitably 
with big business. It is through the efforts of the Members of Con- 
big pe aarti such as ours that such change in procedures have 

n effected. 


Lion’s share of contracts to a few big firms 

In the calendar year 1955, the last year for which the Department 
of Defense has statistical information available, $15,286 million in 
military prime contracts were awarded, and out of this some $10,576 
million were awarded to 100 large companies and subsidiaries, a total 
of over 69 percent. In fact, over 36 percent of all military prime 
contracts in that year were awarded to but 10 compani 

During the period between July 1, 1950, and mber 31, 1955, 
almost 63 percent of all the military prime contracts awarded by the 
Department of Defense were awarded to 100 my companies. During 
the same period, over 31 percent out of $130 billion awarded by the 


Department of Defense in military prime contracts were given to but 
10 companies out of the many thousands of manufacturers that make 
up the universe of American industry. 
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TaR_Le 24->—100 companies and their subsidiaries listed according to net value of 
military prime contract awards '—Calendar year 1955 


[Awards of $10,000 or more] 

























































































Cumula- 
Percent of | tive per- 
Rank Companies Millions of| United cent of 
dollars States United 
total States 
total 
a 15, 236. 6 100. 0 100.0 
Total, 100 oe and their subsidiaries ?........_. 10, 576. 2 69. 2 69.2 
1 | Boeing Airplane C 1D a SG ROSIE A IAEA OS eae 797.2 5.2 5.2 
2 | North American Av yc pacadincescsecanascccecinaco | 790.9 5.2 10.4 
3 Gonmenl Deneniee Seto... --- 2 niece nncdcyacenese- | 781.7 eee cae 
| £lectronic Control ystems, Inc._.............-.-------- | ) (4) bakin }~iticae 
AS SE) Bel acl Ramanan ana eA CEN | 781.7 | 5.1 | 15.5 
0 1 RI tin erties rare orcccencanceqinesenees 587.4 Sat: 3. 
United Aircraft Service Corp................--.-------- (3) (4) CM Sas Rie 
an 587.4 3.8 | 19.3 
5 | General Electric Gonz 2.2. NOU LE SOSA BISNIS 570. 2 | 3.8 | 23.1 
6 | American Telephone & Telegraph C NGS cB 2.2 | ene) Sas ee 
j Teletype Corp. - EEL ETE ES RR HE 4.0) (4) FRREN Hare 
| Western Electric Co., Inc..........--------------------- 499.0 | farce ova =< 
} WII oi prints cnvncereeo Spence aaa 1} (4) UESRS Say 
a ry ec ecal 505.3 | 3.3 | 26.4 
Ft Re EE Ko lalelin edliaidtin pees cncannenonconeenesechausan 472.2 | 3.1 | 29. 5 
8S | Lockheed Afreraft Corp... 2---...-...--.-.-..-.--..----is-- 362.8 | A) BREE tae 
| Lockheed Aircraft Services, Inc al 49.8 j .3 heath MSE hE 
Lockheed Air Terminal, Inc.........--.-.------ 1} “OST Taabies eens 
Total... a hee 2.7 | 32.2 
9 | Curtie- Wright Corp _...........-..------.-.--..----.--- | 35:7 | 23 Naa hee 
| Marquette Metal Praducts Co., Inc_.... Se sas=eaaee] my (4) ER Sr eee" 
Propulsion Research Corp... ...-..---------------------- 9} (4) |------------ 
Total. Ba era rnprerree ne on 354.7 | 2.3 34.5 
10 | Douglas Aircraft Co., Me iadl sistick Spacek neucpnussnchaeeinne 291.1 1.9 36. 4 
11 | Martin (Glenn L.) RS GR RR RIA, 271.4 1.8 38. 2 
OF | SEIN PIII CPW alone cic mnsnndececdecennangvocens ese 205. 9 1.3 39. 5 
SS. (| oor Se 
13 | Bendix Aviation Corp- -- etl i94.1 1.3 | aon 
Bendix-W estinghouse ‘Automotive Air Brake Co_...._-- @) (4) | Neet 
SSE ROR ae 1S RSE AEOES ROR EEN Ee 194.1 1.3 | 40.8 
14 | General Motors Corp... ..........----------02-2---2+2-------- 182. 1 1.2 | 42.0 
15 | McDonnell Aireraft Corp.--......--..---------------------- 172.9 1.1 43.1 
36 | Standard Oil Co. (New Jersey).....--.-.-------- paaesl 25.3 | WE inmnbacckes 
| (FI SS Shots ISRO: Saale a Rie OOS a 1.5 1) Saree, SRS PI 
Enjay Co., Ine_. ol -2 (4) ERE Grae 
Esso Export Corp... ss eau . --| 98. 2 CS RRR SEES 
Mee Giee OIE OG. |... oon ne ice wen dew oes | 24.3 Rf RUBEN, Peek ey 
Gilbert & Barker Manufacturing Co__.........-..-_---- —.3 (*) [oovsaicienne 
Humble Oil & Refining Co.............---------------- 5.8 (4) ERS Baw’ 
tS 5 GRO SSS peer aoe dh eta ide in aie ae | (*) |-----------0 
Standard Oil Development Co__............-.....----<- (3) (*) ———_ 
Total. anal a 1.0 44.1 
17 | Chance Vought TSS ela Gaia sa a ta | 143.8 L0 45.1 
18 | Republic Aviation Corp. i cant dines te cota geslae aie aepteioeretts 139, 2 9 46.0 
| 1 

19 | Merritt-Chapman & Scott Corp- ......-.--.- RARE ERE iat } 1.9 My 8 SRR Rte SS 
Fistrmae Trailer C0... oo5 2.5. nen anno 1edencacensn —.1 (4) | LR BIST 
Marion Power Shovel Co... ..............-------.------ a (4) foment 
New York Shipbuilding Corp.......-----.-------------- 119.1 oS Saeipae pane 
NEOUS DAI init 5 wenewvncactecesecacceanqense .2 (4) bavintnbaxpooe 
ie ae casey prengeecuice 2 | iat sida danse 
Tennessee Products & Chemical Co_..-...........-..--- i WD: hank dibene 
RIGID PENS FOCUS OGh oc cence ei eweterepeccens genes @) icinithbndecpiencainne 
PINE oi aki MRA: conch saahadas cube tkeansnds cantina 131.5 9 46.9 
20 | International Business Machines Corp 128.4 .8 47.7 























‘See footnotes at end of table, p. 100, 
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Taste 24.—100 companies and their subsidiaries listed according to net value 
military prime contract awards ‘\—Calendar year 1955—Continued wd 




















































































































Rank Companies Millions of 
dollars 
21 | Sperry- 86.6 
Engineering Research Associates, Inc. ...........-..---| AR 
Ford Instrument Co.._.... 29 
werry Co... 34.1 
BOMENS, TN a ck ences 34 
Wheeler Insulated Wire Co., Inc.. @® 
AENEID ne ab AR ant AE 127.7 
22 tion of America __. saint 100.5 
RCA Ck EE Soe GENS ZS 
BEAD GOR CIDE S90 SIN oc ccninsai onnnceciniganscvicmiantumnngeins 14.5 
Rad fon of America... ..........-...-- 1.6 
OF ks cachak nino uibicKnsk Xieincietcs 1p dhdidlic sap tntonrbandeapenialaes 125.7 
23 | Goodyear Tire & Rubber Co_................-..---2..-4..-. 25.3 
Goodgeet ETT ii. iawn wclcsicweeeauntnbbeiariaecs 35.2 
Sn | SIRE nT Se a gee ODER 45.8 
Kelp Sprine x. oS RR REAR: LES 2 
BNNs a cis dicdeecadst Par sian ic ceancges ssl gsi sank saad laatbpbataniniiie 106.5 
SET: De a re Oi os cng ene cnn 100.6 
25 | Standard Oi] Company of California ............-........... 47.5 
American Bitumuls & Asphalt Co__ .4 
California Of! Co. (Delaware). _- S| 
California Oil Co, (Montana)... 4.1 
California Research Corp -2 
Calitornia y-Chemical Corp... Deg EEE EEE TEAS 12.1 
Oniliornia Terhs Corp.§ 2.5. os ccc cccccicsczcaccs | 
ee Pg oe 508 RES FIRS eonae Os OR Ra tee Mee exe 
av as SE WO cdtcracdadiwncévvdtsckieadmaaniee é 
Oronite Chem ate Co MAELO EE REP Ree Swe Te Le Ree de 2 
Standard Oil Company of Texas. _............--....-..- 4.7 
FO i iene ahd cod cidec dads ccdcabietanddee 98.4 
OT me CR cia os i esedauaduenucsan 96.8 
SNE OR ne cp eeaddekes ® 
Rb ai iirciar'c os praininnnlcioniagican dcumebiiomane 8 
I ies teats asa enn cig isk Seas alate aaddine a tenets 97.6 
27 | Aveo Mannfacturing Corp. ............................--<.. 84.5 
OB t CRE Pr ret OG ea ce cin cdininsenceieddeieed @) 
Feonsas Puiel OO OOO wos onc dsc ncn esenedcncadcacacise 2 
Craneeee TWIN SOO Coo is cies neko cetera nein bikini +l 
CD BOVINE OG on cine sick ccc a ticedeccveescdecehe 81.7 
Orange State Oil Corp oiabicng Sdbagling elvis Ele aidead 4 
82.4 
29 8.9 
60.9 
+2 
70.0 
30 66.4 
31 35.5 “yg TRESS ee 
1 SRE RRS REE 
23.9 oy Y ES See 
® 7 Hea SOR SR 
64.5 4 64.4 
32 64.4 .4 54.8 
33 10 ( Re Se ia See 
ee eke, SRS 
Pe ‘a es 
12.8 oh kewanenumins 
-3 ‘) RUAinkdedbe 
1 Re BEE EEE 
International Corp BA LES . Caper: MER 
Kearfott Co., Inc... 23.9 h 6 SiacOlh eee 











See footnotes at end of table, p. 100. 
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TaBLe 24—100 companies and foate eninitionion Noted eocer’ to.net value of 
military prime contract awards*—Calendar year 1 ued 
Cumula- 
Percent of | tive 
Rank Companies Millions of| United of 
dollars States United 
total States 
total 
83 | General Precision Equipment Corp.—Continued 
DONE, TE og coqnksncassnuabsnblevnssbedsueheians 21 y pee Crue Bes 
Link Av RCE SE Sees eee tee cee ee 21.4 me (5 WARRAG fea 
M ta Electronics Corp... ..................---.-- ® , Sica: CSRS ee 
National-Simplex- Bludworth, Le ee 4 3 afiens SWAP 
sata EE ORES EE EDO Rte rater ) yea ARERR Se 
eel al ee te a od ii acl atedehinnpeeimimenoaiehes 62.1 «4 55.2 
34) Re Miammmnotering Oo. oss si cose oo cece nese 59.7 4 55.6 
35 | Co 7 en LORE RE a re eee eae 57.8 4 56.0 
36 | Fairchild Engine & Airplane Co...................-.......- 56.4 4 56.4 
37 | Tide eben Associated Oi) Co................-.-.....-.-..-- 51.6 £6 Lakemeteesaan 
aa eve cacbbi came ocssbasaadsshescheuakt 1.3 eo So 
RRS 2 IRRSPRIGRES CENA SSE Ee eer eeicess Cae ee 52.9 4 56.8 
I ioc oe sii dnsaccebeseneso 52.2 a 57.1 
39 | North Atlantic Constructors.......................-..---... 50.4 .3 57.4 
Firestone Tire & Rubber Co..................-.---..--.-..- 49.5 SRR Ghernee 
Firestone Industrial Products Co-.................--...- —.1 . dale: SRE REE 
Industry Inventions, Inc.............-.......-.+.--.-... 1 3 57.7 
ch ciate deninhinneetbdedbatobsnatseheabuhee WB Bi i Br 
41 | Socony Mobile Oil Co., Inc. ..........-...........-.......-- 28.6 St CA Coa 
General Petroleum’ ata reneugenembbicaseabe 11.6 ee eA ee 
Magnolia Petroeum Co...................-.....-.......- 6.9 RES SBA TREES: 
Socony Vacuum Development Co-_..................-...- 8 ow Bigg Boke ee Atal 
SE oki Sait banka cuatkn cided tehabbnannstab nt 47.9 -3 58.0 
42 | Olin Mathieson Chemical Corp..-..............-.--.-....-.- 14.6 4 1h Rie Ae 
Brown Pa AR ENE EROS ES Aare ete 2 gage BES SE ae 
CNS, FO sivinbcnccccecncescecnndescesseacese @) ee 
Egyptian Powder Co-............-...... eh ict hate ois .4 oy igs aR ae 
Se eo es cadeaneneban 26.9 hp SEROMA RES = 
SE I SEIN iis dca nanan eneadcarndbuscautee 4.5 os oak <I 
Gi ah ti ache eee benentaseatoansubéen 46.6 -3 58.3 
@3 | Continental Dieters Cor nos ni nn enn cess eee ees 34,2 | By CES SEN 
Continental Aviation & Engineering Corp--.-......-....- 12.4 Mg SCAR Te 
ir II Pon a eae canna (*) o Bande SR ate 
eS a a 46. 6 3 58.6 
OF TE Saha a ate aiken sks einncnudsceescetiien 22. 4 iy ea — A 
Hazeltine Tiectronies RR that Sa eta mtn even 23.8 S, . Rate eae 
eae ad age on La psooanaameawaton 46. 2 .3 58.9 
any Se ee eee 45.3 | 3 59.2 
ae a innsianpneannmanid 41.7 fe CU cee 
ene II 800s enaaneueas 2.2 iy capes SCR: BAe 
Haydu Brothers of New Jersey-...........-..--------.--- cn ip Sapee TESS Retin 
a ae Ldneneoeadi 44.0 3 59.5 
ee a anol 43.5 3 59.8 
48 | Westinghouse Electric C orp NE ERR CENTS RES SA Settee een 41.5 SO Licegd pip enien 
Westinghouse Electric MN Siti ccannnsieonuadan 3 SS SSRs eae 
EE 3 Gril heed neubhakatnudtoiieedaaeseatracekswe 41.8 3 60.1 
49 | United Industrial Corp. .........-.....-2-...2..-2....--.+.. 0 .0 
Aircraft Armaments, Inc : 15 (4) 
American E ring Co. i) (*) 
Hayes A Lt SSE EEE esas 39.0 3 
Total. .... Rimcatiewawedes 40.5 3 
50 | Sundstrand Machine Tool Co_............-..-.-..-------.-- 30.3 CW ioeckquaeas 
Ge inhisiactnssanmeninmiotn ok CO} > Aiea 
RGA RE Sp RPGR ARREST SAECO eee aT 39. 4 -3 60.7 








See footnotes at end of table, p. 100. 
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§ Sas 


2 SSR 


222 


. Continental 0 





Shell O 


ee ietetetel 


A ee Re een ee ene eee erent et em 


ee ee eee 


ee ee eee ee 


ee ee eee ee ee 
ee eee ee 


Richfield Oil Corp. 


Dynamics C 
Reeves Ho 
Reeves Instrument 
Standard Electronics 





Consolidated Diesel Electric Corp 
TU I a hl wianin 


Morrison-Knudsen Co., Inc..........------.- +. nen nnw eens 
quaker iniaka "a "Heating Co 


eee Ree eee ee eee wee meme e en eenewee 


Total_ 


apey vole Steel Corp 
Bethlehem Pacific Coast Steel Co.................-...-- 





eee ee 





Oe ee ee ee eRe Re nt ee eRe Ree eee 


RRM ee ne ee ee 


United States Rubber 


Co 
‘Texas-United States Chemica] Co... .................- 























OE CE ica i catch ain aba take cipal 
Pan-Am Southern Corp. a 
Re Aa A OG i ik cnn areca aaierennns ane 

Total... ae 





- Bee footnotes at end of table, p. 100. 




































































35.3 Ks gaa! oe a 
«2 ‘OM Re ey 
ai ‘sien aa 
5 . Coty as Raeiogs 
37.6 . 63> 
38.1 ad 61.0 

.0 toe ee 
35.3 Po ese th eh Al 
35.3 2 61.5 
35.2 | 61.7 
34.8 a 61.9 
34.6 .2 62.1 
Oe gis bogs Ge Ras ai 

*) Sear: Kapa Rt Cae 

( 30.6 ( aS CS Sa 

‘ ee 

34.2 2 62.3° 
34.0 2 62.5 
33.3 3 62.7 
33. 1 aa 62.9 
32.7 ( <1 Nieaoy peas 
S ee Sees anaes 
32.7 B 63.1 
32.6 a 63. 
32.0 2 63.5 
31.3 SF CORRE alae 

@) ‘ ECR SS 
Pm eS RR 
a 4 Eh Soe, ZINN 

31.9 hy 63.7 
16.7 CE iia bps 
15.2 bt ft SRS 
31.9 2 63.9" 
21.9 I 
9.5 ed, opiate TOSS 
31.4 .2 4? 
31. Sine eee 
@) 02 dacekbelaanne 
31.4 ke | 4.3 
ae | ? he SOE 
ae 
31.3 on 64.5 
26.1 mE RES IN 
4.5 CAS Fa enna 
29.6 me “4.7 
~1h2 Se fy) SAEED eee S20 
5.8 g id 
1.8 get FRR EE GRETA 
6.2 mY DMR No 
29.0 | 4.9 
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Taste 24:—100 companies and their subsidiaries listed according to net value of 
military contract awards’*—Calendar year 1955—Continued 































































































Cumula- 
Percent of | tive per- 

Rank Companies Millions of| United cent of 

dollars States United 

total States 

total 

71 | Westinghouse Air Brake Co____ 9.8 oe bbbd. iene 
Corvey Engineering Co._.._. et &f 8 ee Sees 
Le Tourneau-W estinghouse Co__............. .5 co peegt Rete Rat a 
Melpar, Ine....... baa ‘ 18.0 pit Sin wdiasnee 
| RES TS ERS INGE Bs 3 RSE 29.0 2 65.1 
OE I a uenteeaniiel 8.2 st Aina ho 
Sincial® Refining Co.. .. 2. .o nnn ce nitdecdendass ccccune 20. 2 e  ackaeG eoaiae 
Is cide nicki inkeltdintcs ghee aaidbunninnWtibincyemodtiiptice 28.4 2 65.3 
73 | United States Hoffman Machinery Corp..................-- | 26.7 ey ch <taot LEE 
Aerolab Development Co. ..._..............-...-----.-- } | PS ee ee 
Intercontinental Manufacturing Co._...._......-...--=. | 4 eet BORE ES 
Radiant Manufacturing Co...............-.........-..- .8 | oe ge Sone RUE 
OO CEES SR a Es SRS a a oe a A 28.0 2 65. 5 
Wik: MAINED IR eel cancaibbdtiieatte occ oon, cas cb e cw acne 27.7 2 65.7 
75 | American Machine & Foundry Co..................-.--...- 27.7 + © Seat he 
Associated Missile Products Corp................-.-.--- mm i RE Bh eres 
SS Bo RS Ae eae —1.2 oe gigas SSI a eS 
PR RR EA eS tee rons | an ee eee eee 
EIR SSE a eee -2 (| Sis OS ae sec 
NNER Gia ia iin s kas nnbdwadenss pedencceink 4 ‘3 See oe 
Sterling Engineering Co., Inc. ............-......--.---. (3) 4) REPRE SPSS 
ff career nipagn ote fare 7 appa EoNN cetera eRe RaR REN 27.4 2| 65.9 
FOF Tai ic ahi eithicchdescth. didicitnaatelis Sinks ueeaninnin Bimininihne 26.6 SY ee 
Sun Shipbuilding & Drydock Co---.............-...-.-. @) ee RSS 
| NEE Re EL PRE, LO Te ST Cane ne eee 26. 6 2 66. 1 
77 | Massachusetts Institute of aS omeaney sale thigh: w shin Satinpiiiatiicions 26. 4 2 66.3 
78 | Union Oil Com = ng panama GE chesetiin a ikcvuhidihpiaun Sdemibiainsdobis 26.0 2 66. 5 
79 | Brown-Pacific- TE IE TEER ee eae SA RD POE 25.5 2 66.7 
8 | Du Pont (E. L.) de Nemours & Co. ._.....................- 31.1 soll Neciscchininnitousil 
TO I i is a tinesiserniticniin insecure —5.8 Re Neha am 
EGS RAT LISS SALE TAREE AIS ES ELIE TCE CEO esata 25.3 2 66. 9 
81 | California Eastern Aviation, Inc...............-.-...-..--.- 7.0 Rh 3) Seared 
SPUN TI io uie ch asecing-esd nvateatinninnmmnsinaiainits ainda atheists 18.1 ig Fa eer a 
| SRRMRTPRGE SES SEE, (ERIE ASS Nee Ue es en mneSEB Oe | 25.1 2 67.1 
82 | Grumman Engineering Oorp-_...............-..-.-- 24.5 2 67.3 
83 | Bateson i. Rae SIN blncsdh hcskcntunienh pidbandbeanieunwaentnied 23.4 2 67.5 
mw... t. —_ _ is.” Ree ine eee 21.3 1 67.6 
85 | Kiewit (Peter) Sons Co. ...._...4.....-4.2..-.~.-.--..---5- 20.4 1 7.7 
86 bear SN 54k atte eho cad enna Gia aiuren a dnabiete ah 20.0 ee oR OE 
alf Refining _ SEDER wen neuen ae See MON EE | og SIRE alc eerie ee. 
a ie dead ass a stated ork beckorpntcniunacdidccnianiamhgredinn an een 20.3 1 67.8 
87 Chae Milling a Aeon SMB TERE LS A RI oe OT .5 RSS PSIG SSNS 
incinnati Lathe & Tool Co. ......................-.-.- 1 «Sey SERS Ae 
Cinetunedt Milling & Ouindtng Machines, Inc.. 18.6 > oy eres ol 
I eae clk nines al 19.2 1 67.9 
88 Newport N News Shipbuilding & Drydock Co............-_.-. 19.2 1 68.0 
89 | International Telephone & Telegraph Corp..........-.-..-- 16.8 Sk £ honed 
Federal E COB at Fthig Ferd ies fase nd See dacecdcants 1.6 Ge: A 
International Standard Trading Corp-......-..-.--.----. ® eee Rae ee 
Kuthe Laboratories, Inc... ._....-.............-...-.--.. .4 0d.” Lah comnts 
Mackay Radio & Telegraph 2 PERERA ES RCE eee a i hile 
PE ees ae eS iia Sa naw snpicenensua dane 18.9 1} 68.1 








See footnotes at end of table, p. 100. 
















































































Hough (Frank G.) Oo. 1 ag Ser eRe 
i, RRS FE SOY es 18.9 al 68.2 
91 MINGG, TNE cccecncas seus 18.8 1 3.8 
92 | Fuller (George A.) Co........ 18.1 1 4 
93 Be seas Coe ie shite Seren kine eheeitbn iene iniadhigcgcsiehpisinbiiivanipibisatiinads 17.7 Py oe) RES =A me oe 
American & E NID ancniasiicieiingsaas Be ee a cocgencdes 
Hydraulic Research & Manufacturing Co......_......_. ® 8 ‘RIES Sar aE 
Fi te BO Eee Oo OL ABARAT EC 17.9 1 68.5 
94 Chapeier Corp ial Depths ins caaleibeveh scialnda 14.7 WE Bisénabijpceca 
hrysler Airtemp Sales Corp..................-......... er re 
Fargo M Shc, he ER RARER ESE EP ED 4 3 Sp edigibah wa lait 
ge ENE Se Ee RS DCN, OE OED CaN 17.5 .0 68.6 
Oey Cee ee Ce 17.2 mt 7 
96 | Allis-Chalmers Manufacturing Co_.......................__ 16.6 A Se ee 
PO BIR nk his anacccetennuaiiitidgusecidgldixun ieee 1 pr Wa 
pe 2 nO Tea aa wo 16.7 1 68.8 
ee ie Cio evtnccnmaiau ee 16.4 1 68.9 
ee a ER, TMT ATER 16.3 1 69.0 
99 Ship Search. wissmecceieigiilambaiciaiiaa meets 143 1 69.1 
100 | Johns Hopkins University. .......-......2.................. 16.2 1 69.2 
* Net value of new procurement actions minus cancellations, terminations and other credit transactions. 
The data include debit and credit t actions of $10,000 or more, military supply, service 
and construction for work in the United States plas ewarde G) the companies for work 
+ Procurement include definitive contracts, portions of letters of intent and letter 
contracts, purchase job task deli and other orders existing 
So a dea dah eit a cor ena oa ea 
include t part of open-end or indefinite quantity contracts that have not been translated into specific 
The data do not include or pending cancellations that 

have not mutually binding agreements the Government and the company. 

Ser te ae es oe is based on stock ownership of 50 percent or more 
by the parent company, as indica’ fe ake Published in standard industrial reference. sources, The 
company totals do not include contracts made Soren atin aes sqncies end Rnanced with 
Daten Departianrit funds, or contracts awarded in foreign nations respective governments. 
che company names and corporate structures are those in effect as of Deo. 31, 1965. Only su i- 
Opn ee a nee nave Deen mapeete, 

4 Less than 0.05 percent. 

5 A joint venture of Brown & Root, Inc., Raymond Conerete Pile Oo., and Walsh 

* Stock ownership is divided between Standard Oil Co. of Californis and Texas Co.; half of the 
w under each of the parent companies. 

7 A joint venture of Pomeroy (J. H. Co., Hawaiian Dredging Co., Ltd., and 

rs) is equally divid Texas Co. and United States Rubber Co.; half of the total 
in mil awards is shown under each of the 


itary is companies, 
* A joint venture of Johnson Drake & Piper ional Corp. and Merritt-Chapman & Scott Corp, 
# A joint venture of Brown & Root, Inc., Pacific Bridge Co., and Maxon (Glen L.) et al. 


Source: Office of the Assistant Secretary of Defense (Supply and Logistics) Aug. 10, 1956, 


Weapons system concept | 

A new system known as the roapone system concept. was established 
in 1953 by the Department of Defense.’ The system is the procedure 
whereby the Department of Defense purchases the completed item 
from a designated contractor. This is to the old procedure 
whereby the various components were p by the Department of 
Defense and were then delivered to the prime contractor who in turn 


completed and assembled the finished product. 
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ke ee te 
was feared that the share of small business would decline as the number 
of prime contractors were cut down. 

_ Thecontinued decline in the share of small business in defense spend- 
ing its attributable in some degree to this type of procurement. 


Manifestly a prime obstacle to any hope that ing contracts for 
both assembly and components with an assembly firm will result in 
the production work. as widely distributed as before, is that 


no matter how high a profit rate may be considered currently accept- 
able, the administrative agencies find difficulty in allowing two such 
profits on a given piece of work. 

The President’s Cabinet Committee on Small Business r ized 
this fact inferentially in its recent report when it recommended: 


That the Renegotiation Board clarify the fact that, 
although a contractor who subcontracts work may not 
reasonably expect to be allowed as ay a profit thereon 
as if he had done the work himself, the practice of sub- 
contracting * * * is. encouraged by giving it favorable 
consideration in determining allowable profits.’ 


It is equally plain, moreover, that making the assembly firm the 
Government’s broker, as it were, results in an inevitable tendency for 
the assembly firm to take over production of those phases of the 
work involymg commercially strategic products and processes, while 
subcontracting, if at all, those phases of the work involving less 
promise for the future. 

Con has declared in several laws that “it is the policy of Con- 
gress that small business shall be given a ‘fair proportion’ of Govern- 
ment purchases.” 

In its directives the Department of Defense has stated that a fair 
proportion means that which small business can win providing it has 
an equitable opportunity to compete. However, in 1953 when the De- 
partment of Defense ae. gs its procurement policies to the weapons 
system concept, it deviated from that principle and nag! 8 the phil- 
osoplhy that small business would get a fair proportion o 
procurement on subcontracts from big business. 

The attitude of the Department of Defense has been that this man- 
date can be attained by insistence and urging that the big prime 
contractors subcontract, whenever appropriate, work to small business. 

A spokesman for the Department of the Navy admitted before hear- 
ings of a subcommittee of this committee : “While the Navy has no con- 
trol provided by the contractual document over subcontracts, neverthe- 
less our field administrators are able to exert influence over the prime 
contractors’ subcontracting policy.” 

It is therefore apparent that, under such system of procurement, the 
small-business nt of our industry would become the unwanted 
step-child of big business and would become completely subservient to 
the major companies. ite the change of philosophy of procure- 
ment with the adoption of the weapons system concept in 1953, to date 
the Department of Defense has no reporting system available in order 
to determine, even in that field, the amount of contract dollars and the 
number of contracts which were subcoritracted by big business to small 


1 Progress Report by the Cabinet Committee on Small Business, August 7, 1956, p. 7. 
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business. This in tation by the Department of Defense of the 
congressional eitane'thas small patoeeis is to receive an equitable por- 
tion of Government prime contract.commitments has been a surrender 
to the larger industrial units and a reliance on the fact that the largesse 
granted to the small-business sector of the economy would satisfy that 
stated intent of Congress. ; 

Negotiation and advertised competitive bidding 


In the 80th Cong there was consolidated into a tingle act, all of 
the laws relating to military procurement, This act is designated as 
the Armed Services Procurement Act of 1947. ; 

The avowed purpose of the committee recommending the legislation 
was declared to be the reestablishment of the “requirement that the 
advertised competitive method shall be followed by those Departments 
(Army and Navy) in placing the great majority of their contracts for 
supplies and services.’ i 

At that time, 9 years ago, that committee was of the firm belief that 
“as a general matter, this method gives the best assurance that— 

“(a) The Government as a purchaser will receive the best bar- 
gain available; and 

“(&) Suppliers in a position to furnish the Government’s re- 
quirements will have a fair and equal opportunity to compete for 
a share in the Government’s business.” 

Nevertheless, a recent survey and study of contracts awarded for the 
214-year period ending June 30, 1955, by the Armed Services Commit- 
tee of the House, showed that the military services had granted 94 
percent of all contracts issued by the military on the basis of negotia- 
tion. It also revealed that small business did not fare as well when 
procurement was done by way of negotiated contracts as when there 
was advertised competitive bidding. Accordingly, H. R. 8710 was 
introduced and passed by the House in an attempt to correct this fail- 
ure by the Department of Defense to follow the congressional intent 
to prevent the exclusion of small business from the market of Govern- 
ment contracts. 

The concept of small-business potential, as envisioned by the 
Department of Defense, is not clear. It would seem that that poten- 
tial would contain only those items for whose supply small-business 
firms have expressed an interest or desire to compete or which have, 
in the past, been supplied by small business, 

Small-business firms, however, are not given an equal o 4 gest | 
to compete on negotiated igor inasmuch as this method of award- 
ing contracts automatically cuts off small business from its only practi- 
cable method of competing. In the comparable period where 94 
percent of the contracts were negotiated, small business, as defined by 
the Department of Defense, namely, 500 or less employees, received 
only 13 percent of the negotiated contracts. In that same period, of 
the remaining 6 percent which was awarded under advertised competi- 
tive bidding, small business received 64 percent of the value of all 
such advertised contracts, 

. In view of the fact that the small-business potential is based merely 
upon those small-business concerns which the Department of Defense 
knows has the ability to produce any specific item, it becomes apparent 
that small business does not have an equal oppostanity i negotiated 
contracts as against advertised contracts, since the Department of 
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Defense merely negotiates with those concerns which show availability 
on their source list.. Small business does not have an opportunity to 
procure bids on negotiated contracts because it has neither the capital 
nor the personnel to visit and make known its facilities and compe- 
tency to  aFtuig to the hundreds of contracting offices of the Depart- 
ment of Defense. 

On April 23, 1956, Mr. John Hamlin, Director for Small Business 
in the Department of Defense issued a statement to explain the De- 
partment of Defense’s handling of procurement for small-business 
concerns. The report was written to rebut the severe criticism of the 
Department of Defense for its exclusive use of negotiation as the 
method of procurement rather than the advertised competitive bid 
method. e criticism of this type of procurement procedure is based 
upon the fact that the predominant use of negotiation tends to restrict 
the participation of small business. 

As heretofore pointed out testimony had been submitted before the 
Armed Services Committee of the House that small business fared 
better in those instances in which contracts were awarded on advertised 
competitive bid. 

The Armed Services Committee in its deliberations stated that the 
Department of Defense had a duty and responsibility to respond to 
ithe above facts, Mr, Kilday of the committee stated : 


I think that is one of the things the Department should take 
great pains in either denying or explaining, 
We firmly believe that Mr. Hamlin was correct in his report when 
ihe stated : 


The evaluation undertaken by this report is thus not merely 
an urgent matter for the determination of small-business 
policy but for its impact on a very broad question of procure- 
ment policy. 

Certainly Mr. Hamlin’s report is a step in the right direction; and 
development of factual materials in this important area of Govern- 
ment reer should be encouraged. It appears from the report, how- 
ever, that the data upon which the conclusions are reached are not 
in all respects satisfactory. 

In this connection it should be noted that at no time has there been 
a clear definition of what is a small-business potential. Inasmuch as 
reliance upon the vigilance of the employees of the Department of 
Defense and Small Business Administration did not provide a fair 
proportion of Government procurement for small business, it follows 
that the interests of small business in Government procurement is 
best served in that type of procurement which is accomplished by the 
advertised-bid method. 

Under the negotiated system of awarding contracts small business 
Jacks the necessary information to propose a bid even in those cases 
where small business might desire or have the capability to perform. 
On the other hand, the advertised bids are publicized in such manner 
as to enable all concerns interested in Government contracts to be aware 
of their existence. This is especially true of the advertised bids which 
sre synopsized. Synopsizing of bids is that procedure in procure- 
«ment whereby the Government procurement agencies in simple, concise 
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language describe the item reiees by the procuring agency in the 
ent of Commerce’s publication, entitled “Synopes of United 
States Government Pro Procurement Sales, and Contract 
Awards,” which carries the item, the agency, and how and where 
bid forms may be procured. It, therefore, Vedines apparent that 
small business cannot receive a fair share of Government procure- 
ment unless it is given an equal opportunity to bid. Under the pro- 
cedures Cone in the advertised competitive bid method, small busi- 
ness is afforded a better se a pe aga under negotiated work. 

The complete failure of the Hamlin report to make any critical 
analysis of the concept of small-business potential destroys any value 
which that report might have had. Any report which blithely states 
that “on the average, small business wins as large a share—of the 

tential produced by negotiation as it does of the potential procured 

advertising, although the latter is more often synopsized,” and 

us attempts to lend reliability to a thesis that the small-business 

sector of the American economy is receiving a fair share of Govern- 

ment contracts when that sector is receiving but 20 percent of all such 
bier ig 9% obviously invalid. 

The following excerpts from communications from small-business 
people will illustrate something of the variety of complaints which 
the committee has received concerning their alleged difficulties with 
defense-contract work : 

Calling for large quantities on short notice 

With reference to our conversation of yesterday, we are 
confirming to you our thoughts on the situation regarding 
gelatin dessert powder with the Quartermaster, which does 
not seem to be giving fair treatment to small business, 

As you know, General Foods has a vertical setup whereby 
they are direct producers of the edible gelatin required in the 
manufacture of gelatin dessert and naturally they are the 
leading packers of this product. 

Furthermore, it would almost seem as though the Quarter- 
master favors General Foods unfairly in issuing their invita- 
tions on 24-ounce packages of gelatin dessert, because very 
little of this material is requisitioned from small business 
only, as is done on every other item with which we have 
experience. 

On February 24, 1956, the last bid reserved for small 
business for 24-ounce gelatin dessert was put out by the 

artermaster under their notice of intent to purchase 

HI-1381-—56, and this was merely for 21,600 packages, 
which incidentally was awarded to us at a price of $0.328 per 
package, but since that time there has been no invitation 
restricted to small business only, and we are giving you a list 
below of the subsequent invitations which have come out, 
with the quantities of each one so as to give you some sort of 
an idea as to the Quartermaster’s lack of consideration for 
small business. | 














FINAL REPORT 


























Date Amount of NIP No. 
packages 
Mar. 22, 1956... 161, 160 CHI-1528-66 
RG Bn ctcecioeeie<cnrevieiesse-dhentkthcesnaneciies 65, 904 CHI-1678-56 
ry a 27, 1956... 286, 656 CHI-1737-56 
ay 21, 1056. 336, 000 -1863-56 
ee Ee, Bi iedastednighscwnncndhangunsadipeonnceninetinkachoac 514, 680 CHI-566-57 
Dee. 4, 1956. 219, 984 CHI-772-57 








Furthermore, it has been the practice of the Quartermaster 
on these invitations to allow only a very short period of time 
for the delivery, so that even if a smaller manufacturer wanted 
to compete with General Foods, they would have to do so on 
a break-even basis, without allowing for overhead expense, 
and then would have a great deal of difficulty meeting the 
delivery schedule. 

For example, on NIP CHI-566-—57 there was a total of 
514,680 containers, and the requested delivery date was for 
the period of December 8-18, 1956, and while the bid opened 
October 24, 1956, the Government reserved 15 days’ time for 
making up its mind as to whom the awards should go to, so 
that it was not until November 9, 1956, that actual awards 
were made on this notice of intent to purchase, thus allowing 
a period of only 1 month to order in supplies, produce, and 
have the material tested, which takes eae 10 days to 
2 weeks before such a large quantity was due at the destina- 
tions. 

Also, as you will note above, it has been 10 months since 
the last invitation restricted to small business was put out 
on the 24-ounce packages, and we repeat that the quantity 
at that time so restricted was only 21,600 packages, which 
is a pitiful percentage of the Quartermaster’s total require- 
ments of this item, as evidenced by the list of subsequent 
invitations above. 

We are writing this information to you for whatever pur- 
pose you think it might serve, and we feel that there is cer- 
tainly room for improvement in the Quartermaster’s procure- 
ment of this item. 


Negotiated contracts 


Small business is interested in why it does not have equal 
oppastipty to receive some of the negotiated contracts that 
nobody hears about until the award is announced in the United 
States synopsis of Bids and Awards. These negotiated con- 
tracts eanadly have a nice profit. Contractors who end up 
with nothing but tight competitive contracts would be very 
happy to obtain a negotiated one now and then to sweeten the 
pot. These negotiated contracts usually receive but little ad- 
vanced publicity and this only. to a certain few firms in each 
case. There is always a pat answer as to why the contract 
had to be negotiated but usually, if the work had been dore 
properly, in sufficient time, or the situation properly analyzed, 
the contract would not have had to be negotiated. 


84717—57——-8 
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Qualified products se 

A qualified products list is another means by which bids 
are limited to certain companies. . Often a bid appears for an 
item that small business can produce but it is found in the bid 
that. you must have a qualified product in order to bid, 
Usually you have never heard of the item or the need until the 
bid is issued requiring a qualified product. .You don’t see 
lists stating that the Government is interested in having 
firms endeavor to qualify products for this use or that use. 
Accordingly, the big firms tend to get on the qualified prod- 
ucts list by having sufficient ix chery. oawblye to sit in and 
ferret out what somebody is thinking of wanting and getting 
on the inside for development of the item. Again procure- 
ment personnel when they want some new technical item 
tend to think of a company with a big engineering staff 
and talk to them about developing the product rather 
than getting it out on a development contract so everybody 
including the small-business man, can compete for it. 
Inspection 

Small businesses are particularly vulnerable when it comes 
to inspection. An overly technical or fussy inspector can 
easily remove all the profit from a contract and cause sub- 
stantial loss. Some inspectors have been properly taught 
that their job is to accept good production whereas other 
inspectors consider it their job to reject. The rejection-type 
inspector can kill the morale of a production line in short 
order and then it becomes rext to impossible to get qualified 
workmen to cooperate with such inspector. 

A large company such as General Motors, where the con- 
tractor has a well-established reputation and ample inspection 
personnel of its own to carry the argument, it can merely 
suggest that such-and-such inspector is not competent for 
his assignment and the service will usually transfer him 
quickly. In asmall business, however, it is almost impossible 
to get a square peg out of a round hole. The military service 
generally takes the attitude that if the small-business man 
complains about an imspector he is endeavoring to slip 
shoddy or questionable material past and the inspector has 
caught him. The way not to get an inspector removed is to 
make a complaint, for then the service will see that he stays 
there. . In a small business it is easy for the military service 
to point out lack of strong inspection personnel by the small 
business, lack of new equipment, etc., to justify his inspector. 
In one small plant, despite several instances where it has 
been shown clearly that inspection was substantially over- 
zealous and a direct hindrance to production, 100 percent 
inspection of many machined parts and similar items is still 
being made. This has cost both the Government and the 
contractor thousands of dollars. There are 3 resident in- 
spectors in this plant whereas 1 competent inspector con- 
éentrating on final inspection should be able to handle 
the job. As the contractor remains liable for the proper 
functioning of his equipment after shipment, more inspection 
would seem unnecessary. a ee 
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' Another inspection difficulty is the fact that inspection per- 
sonnel and methods differ sufficiently that one contractor will 
receive inspectors who literally interfere with his production, 
whereas other contractors receive inspectors who work with 
them m every way to get acceptable production out. The 
inspection problem comes back again to selection and training 
of personnel. One suggestion is a study of the qualities and 
attributes which a competent inspector should possess and 
then the development of an aptitude-testing program so that 
inappropriate personnel is not assigned to inspection jobs. 
Careful supervision and rotation of inspectors would also be 
of assistance. 


Problems of subcontractors 


When small firms approach the military services about 
prime contracts, they are encouraged to go out and find 
subcontracts. True, in many industries, subcontractors 
are vital to the defense effort. Yet the Government dis- 
claims completely any responsibility for the welfare of sub- 
contractors, in connection with their Government subcon- 
tracts. 

In the last few years the Defense Department has gone 
even further. It has forced subcontractors to carry a large 
part of the financing of the prime contractors. The sub- 
contractors that help finance the prime contractors are in- 
variably the small-business suppliers because the big-business 
suppliers have rigid credit terms that must be met or they 
don’t ship. 

But that isn’t the full story. In many cases these small- 
business subcontractors never do get paid, for if the prime 
contractor goes bankrupt, and it is happening every day, 
the small subcontractors are left holding the bag. In some 
cases, default of the prime contractor by the Defense Depart- 
ment is the principal cause of bankruptcy. Thus, literally, 
the Defense Department places each small subcontractor in 
the position of determining not only that the credit of the 
prime contractor is good but that it is good enough to carry 
a large defense contract, that the prime contractor can per- 
form the contract, that the Defense Department will not 
default the contract, or that no other charges or factors will 
arise to make the prime contractor unable to pay his bills. 

The small-business subcontractors who have produced 
goods and equipment now being used by the Government, 
who never received payment for such equipment, make a very 
long list. In many cases they felt safe in extending the credit, 
because the equipment was for a defense contract. They 
have learned that the services have no reluctance in using 
the equipmeat, whether the original small businesses pro- 
ducing major components of the equipment are paid or not. 
{n certain cases small businesses are even under directive from 
Business and Defense Services Administration to furnish 
more of the same components as those for which they have 
‘not been paid on previous subcontracts. 
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This situation has been brought about by the decision of 
the Defense Department a few years | not to extend 
ial payments to prime contracts. Almost immediately 
rent prime ene wae were peers erpon e a 
out payments to their sup until they co i 
and receive payment from the Ditewe Department. The 
situation was aggravated by certain large subcontractors— 
especially those with a proprietary or single-course compo- 
nent—laying down strict credit terms to the prime contractors 
for their components, thus sopping up what working capital 
the prime had available leaving the other suppliers 
without even partial payment. 

How does a small-business man feel.about producing more 
prisipmnent for the defense > prgrem when he didn’t get paid 
for the last—especially under directive? He is told by the 
services that they are sympathetic but have no authority to 
help him, ‘This is one reason many businesses refuse to do 
military work. Is this a sound basis upon which to build a 
defense program? 

Partial-payment provisions are in the regulations and 
should be used, Bidders should, no longer be told that a 
request for progress payments may be reason for not awarding 
a contract. ere has been some effort in recent months to 
restore partial payments to use, but a clear-cut policy should 
be promulgated, so all know that a prime contractor can get 

artial payments, and therefore he can pay his suppliers at 
east 90 percent on receipt of their material. 
Cancellation of bids both before and after opening date 

This is a particularly harmful practice to small business. 
The preparation of a bid for any technical item, or item not of 
the off-the-shelf type, is a time-consuming and costly pro- 
cedure to each a er ——— and its subcontractors. Com- 
petent personnel must assigned ineering —— 
made, and careful estimates prepared. It is true, the idder 
must risk not being successful on the bid, but when a bid is 
canceled, especially after the opening, and then reissued a 
month or so later, each of the bidders involved, and usually 
amen them are small businesses, must redo all this work. 
Furthermore, in each case prices are which is grossly 
unfair to the low bidders. The services state that they try 
to avoid cancellation of bids because they know the effect on 
business, but it still happens all too frequently. In one case 
after bidders had compiled the ‘very extensive engineering 
eying required, and exposed their prices in the bid, the 

id was canceled because it was stated a far lesser tity 
was required than that called for on the bid. In another case 
the invitation for bid was issued twice and twice 
before it was issued a third time and an award made. Each 
time several months were lost, and now it has been necessary 
for Business and Defense Services Administration to issue a 
directive to rush this material out. The bidders and their 
subcontractors had to prepare bids three times and, of course, 
prices were exposed each time. 
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Penalties for unsuccessful attempts to meet tight delivery 
schedules (the case of Airborne, Inc., Chicago, tit) 

Invitation for bid issued by Navy on 638 starter generators 
for jet planes, airborne ,type. . Ths is a highly complicated |. 
electrical generator with extremely tight size and weight 
hmitations. 

There were 3 bidders only of which Airborne was low at 
$701.50 each, Northwestern Electric Co. of Chicago, second, 
at a cramp Ne each, and Bendix Corp. at a price 
which is now indicated by Navy to have been at $1,300 each. 
Small Business Administration indicated to Airborne that 
Bendix had received previous orders at various prices as high 
as $1,835 with sizable quantities involved. 

The original delivery period was not practically attainable 
for any concern that had not already built a unit. 

Airborne had very highly trained and experienced technical 
ersonnel who had designed exactly this type of equipment 
or other companies, including Bendix, and therefore was 

admittedly qualified to do the job. The second bidder was 
bidding a unit designed and prototype built by Airborne 
personnel a year previous for flight refueling purposes. 

Navy expended every possible effort to prevent Airborne 
from receiving this contract, basing their objections primarily 
on the short delivery period for the first article and lack of 
financial strength of Airborne. However, Airborne, being 
experienced in this type of unit, felt that it had a reasonable 
possibility of meeting the 30-day delivery requested, and 
with the help of suppliers and others was able to present a 
sufficient financial picture to warrant certification by the 
Small Business Administration. Airborne received the 
award and was given 40 days to produce the prototype 
which normally would require from 6 to 12 months. This 
compares with 70 days which were required by the Navy 
after the bid opening to award the contract. 

Airborne made a superhuman effort to meet this schedule, 
completing its designs in approximately a 10-day period, 
obtaining highly complicated patterns and dies in an in- 
credibly short period and had a unit wound for test within 
a few days of the contract period. Due to hand-wound coils 
required, because of lack of time for constructing fixtures, 
an armature ground was encountered and in the days 
immediately following, emergency efforts were made to 
eliminate this by other means of winding, always under 
sentence of death through immediate default action by 
Navy. Airborne was actually granted only 1 extension of 
3 days, although additional time was allowed to run. 


The comment of Na rsonnel on seeing the prototype was “an 
amazing job,” but neve ess the default was instituted and Airborne 
was not given the normal latitude available in eager every con- 
tract situation to perfect the prototype unit before default. 

In conferences with the Navy concerning the situation, Airborne was 
advised that this contract was “poison” for small business. It was 
stated that Navy had an emergency requirement that did not permit a 
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reasonable period for design and production of a prototype or planes: 
would be grounded. tem was expressed but no practical cor- 
rective-action:taken. Navy admitted’ that this should not have beer. 
issue naRARB:/}3i-5 2 han Sat aie ie 

Airborne expended approximately $40,000 in this effort and is unable 
to pay its creditors. It is also faced with the excess cost of the items 
to the Navy -who procured them for $1,800 each from Bendix with 
the difference charged to Airborne. : 

The prototype was completed and was available for testing. 

Summary—This case ilustrates several faults in present procure- 
ment procedure that are harmful tosmall business. 

(1) An emergency procurement was allowed to lie around for sev- 
eral months before it was put out for bid. Then it was put out on 
such a short-time period that no bid was really acceptable to the Navy 
except that of the previous manufacturer. 

(2) This should not have been issued on an IFB when there was no. 
intent to make the award to cr erage but the previous supplier. 

(3) While Navy says they did hing possible to advise the 
Small Business Administration that this bid was “poison” for small 
business, the facts are that Airborne in endeavoring to get informa- 
tion concerning the item, technical and otherwise, could not get beyond 
a Miss Mizdail in Navy who knew nothing about the item. If any 
naval person in authority had made the simple statement to Airborne: 
not to tency this bid for any of these reasons, Airborne would not 
have pressed for the award. 

(4) It is now said this is the last procurement of this item. This 
was not stated and the question also arises as to what is to take its 
place in this equipment. 

The Comptroller General has now ruled that Airborne, in addition 
to its losses incurred in attempting to perform on the contract, must 
pay to the Navy the difference between the price at which it bid on this 
contract, and price which Bendix bid on the contract which is the same 
abs ~~ the Navy would have paid if Airborne had not bid in the 

rst place. 
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CHAPTER VIII. AN APPRAISAL OF THE SMALL BUSINESS 
ADMINISTRATION’S CONTRIBUTION TO SMALL BUSE 
NESS 


When Congress established the Small Defense Plants Administra- 
tion in 1950, early in the Korean hostilities, it was after a long con- 
gressional experience with small-business problems and with some 
rather definite ideas about the functions which a small-business agency 
should perform, Indeed, over the past decade a great deal of the 
time of congressional committees and much of the energies of many 
individual ss of Con had been devoted to investigating 
and trying to solve one small-business problem after another. 

During World War ITI the problems were legion. Stated in broad 
terms the problem was to bring small plants into war production, to 
help break production bottlenecks, and conversely, to minimize need- 
less destruction of small businesses of all kinds.. Underlying these 
broad objectives. specific and complex problems of all kinds arose, 

articularly in connection with the wartime controls and regulations. 

n this period Federal agencies issued directives and regulations which 
governed most of the Nation’s economic activities. One Federal 
agency or another issued orders declaring how materials and other 
resources could and could not be used. Production materials were 
allocated or priority ratings were distributed to govern which firms 
might obtain materials and equipment and for what uses. Regulations 
over prices were promulgated and many consumer goods were rationed. 


Congressional experience with small-business problems 


In addition, Federal agencies placed production contracts, made 
loans for plant expansion, issued tax amortization certificates by 
which new production capacity might be amortized out of the high 
wartime taxes, and so on, All of these things and more involved 
elaborate regulations and programs, all of which interacted on the 
individual business firm and on the competitive structure of the econ- 
omy. They involved actions by which Federal agencies placed produc- 
tion contracts with some firms and not with others, allocated materials 
to some firms and not to others, made loans to some firms and not to 
others, and so on. The problems created for small business were end- 
less. Federal administrators, intent upon their particular mission, 
hastily designed programs and issued regulations with but a single 
purpose in view, yet not infrequently it was demonstrated that when 
the programs and regulations were modified with some thought as 
to their impact on small business, not only were needless inequities 
corrected but the administrators’ primary objectives were better 
achieved. Not infrequently programs and regulations were designed 
by big business executives, or big business executives provided the 
only industry consultation, with the result that regulations were de- 
signed to meet practical problems only as big business executives 
knew them. Programs and regulations by which big firms could do 
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their particular part of the job, with the minimum disruption, were not 
always the programs and regulations least disruptive to small business. 
Similarly, the post World War II years : me —_ of a differ- 


ent sort. Such matters as plant reconversion, sh ipment 
and materials, distribution of surplus Government p » wage 
and: price adjustments, all coibeaiiled attention of congressional com- 
mittees, as did small-business problems in obtaining ing for these 


things, obtaining information about new technology and products, and 
obtaining information about the nature and scope of the new civilian 
markets. These and other problems took congressional committees 
into realms of the civilian economy and led to new discoveries and 
understanding of a variety of forces which militate against small 
business and tend toward a centralized noncompetitive control over 
business. All this was added, moreover, to the considerable knowledge 
of small-business problems and the forces and conditions tending to 
erode the competitive enterprise system, which had been gained from 
extensive investigations into these fields in the 1930 d such for 
example as the investigations conducted by the Temporary National 
Economic Committee. 

Yet despite all these investigations, and all the time and work that 
went into them, committee reports more often than not revealed that 
the investigators were left with a feeling that they had barely scratched 
the surface. While these reports made many sound recommendations 
for partial solutions or corrections to facets of a problem more often 
than not these reports also pointed to additional facets of the problem 
which were recognized as vital but which the committee had been 
unable to explore. AT] of this led to a conclusion that a special agency 
for small business should be created to acquire or bring together expert 
knowledge for small business, to stay abreast of the new forms which 
constantly take shape in the economy and the new problems which 
constantly arise to call these problems to the attention of Congress and 
to suggest solutions to some of the longstanding problems for which 
satisfactory solutions have not. been found. Thus the chairman, Mr. 
Patman, recently said: 


* * * Congress and the public have a right to expect the 
administrative agencies for small business to provide accurate 
reports on the important trends affecting small business. I 
believe that Congress should be able to expect SBA to pro- 
vide readily understandable reports on some of the more 
complex economic developments affecting the welfare of small 
business, so that we will be kept abreast of matters which 
we might otherwise overlook. 


Reasons for an independent small-business agency 

When legislation which established the Small Defense Plants Ad- 
ministration was under consideration in 1950, the principal issue be- 
fore Congress was whether a separate independent agency should be 
established or whether the small-business functions should be left 
where they then resided. In the general romanian of the Federal 
agennies which took pire at the end of World War IT, the activities 
of the Smaller War Plants Corporation had been transferred in 


to the RFC and in part to the Department of Commerce. SWPC had 
carried on certain loan activities to assist in the financing of small 
plants engaged in war production, which were in addition to the loan 
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activities carried on under RFC’s more general lending authority. 
Consequently SWPC’s lending authority was. transferred to, and 
merged with the RFC. The principal small-business functions were, 
however, transferred to a small-business division which was then 
created, in the Department of Commerce. Here was centered the re- 
p goss for the general welfare of small business in all areas of 

e economy and the responsibility for being spokesman for small 
business on policy matters. 

In the issue over whether an independent small-business agency was 
to be created, there was formidable opposition from the United States 
Chamber of Commerce, the National Association of Manufacturers, 
and others—including officials of the Department of Commerce—who 
felt that all business policymaking should be maintained under a single 
roof. On the other side there was considerable support for the propo- 
sition that the small-business agency should speak with an independent 
voice for small business, uninhibited by the policies of any other Fed- 
eral agency. Indeed in the view shared by a number of Members of 
Congress, one of the primary needs for a small-business agency lay 
in the need for an agency which would make an independent review 
of the policies and procedures of the other Federal agencies and which 
would, moreover, have sufficient force and stature to cause those poli- 
cies and procedures to be changed, where need be. 


T he issue was settled unambiguously 


Congress resolved the issue in favor of a strong independent agency. 
It gave the head of that agency a status by which it could deal on 
equal terms with the heads of the other departments and agencies 
and, moreover, place his recommendations directly with the President. 
Thus the act which created the SDPA declared that the agency— 


* * * shall be under the general direction and supervision 
of the President and shall not be affiliated with or be within 


any other agency or department of the Federal Govern- 
ment.’ 


And this act further declared 


The management of the Administration shall be vested in an 
Administrator * * * who shall be a person of Se REY 
qualifications known to be familiar and sympathetic with 
small-business needs and problems.* 


SDPA was to be the economic auditor for small business 

Unlike the SWPC, the SDPA was not given a lending authorit 
which might duplicate that of the RFC. On the contrary, the SDP 
was authorized to recommend to the RFC small-business loans to be 
used for the acquisition of capital equipment, for research develop- 
ment and experimental work, or to be used as working capital in the 
manufacturing of articles, uipment, and supplies “for defense or 
essential civilian purposes.” d the RFC conversely was authorized 
to approve such folate recommended by the SDPA, not to exceed an 
aggregate of $100 million outstanding at any one time. In its more 
important functions, however, of being the economic auditor for small 
business and auditing the policies and procedures of the other Federal 


1 Defense Production Act of 1950, sec. 714 (a) (1). 
2 Op. cit., sec. 714 (a) (3). 
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agencies whose activities affected business welfare, SDPA ‘was un- 
restricted by the review authority of any other Federal agency. — 
- When the question of extending the life of the small-business agency 
was before Jy aserteee in 1953, the legislation put forward was to con- 
tinne the agency for another 2 years, abolish the RFC, and transfer 
to the small-business agency a lending function of a considerably 
narrower scope than that which had been performed by RFC. 
The “voice of small business” is an echo 
The new act, the Small Business Act of 1953, repeated the provi- 

sion that the small-business ageney shall not be affiliated with or 
within any other agency or department of the Federal Government. 
On the other hand, the new act provides that, with reference to its 
lending function, SBA shall have a Loan Policy Board, consisting of 
the Administrator and the Secretary of the Treasury and the Secre- 
tary of Commerce (or their designates), which shall establish general 
policies— 

particularly with reference to the public interest involved in 

the granting or denial of applications for financial assistance 

by the Administration, and with reference to the coordination 
of the functions of the Administration with other activities 
and policies of the Government.® 


In terms of actual achievement SBA’s record has been a disappoint- 
ment, both with respect to those specific programs it was given to 
carry out, and with respect to the expectation that it would find 
thoughtful solutions to some of the other small-business problems for 
which no program was preconceived in its statute. 

Its voice has been heard often—through the issuance of numerous 
press releases and the activities of skilled public-relations offices to see 
that its press releases get favorable notice in the press, through fre- 
_— appearances of its officials before Members of Congress, and 
through its semiannual reports to Congress which are required by 
statute. Whether or not SBA speaks as an independent voice for 
small business, however, it would be difficult to tell. In its public 
pronouncements it has pointed to few, if any, small-business problems, 
and it has found few things, if any, which needed changing either in 
or out of the Government. On the contrary, its statements have 
tended to hail whatever administrative policies or programs were in 
current fad, adding only the thought that these policies and slogans 
are of a special benefit to small business. 

SBA’s outlook is perpetually rosy 

For example, it has been SBA’s practice to issue review and outlook 
statements from time to time which uniformly paint. a rosy picture of 
the economic health of small business... Thus, in its review.and outlook 
statement at the beginning of this year it tied a rosy future for small 
business onto its lead sentence, “with the continuation of the Govern- 
ment’s sound fiscal policies.” In what respect the Governments fiscal 
policies were thought to be sound and just how these relate to.the rosy 

rospects of smal specu SBA/’s press release neglected to specify. 
Manifestly, there are several aspects to the Government's fiscal policies 
which, from the standpoint of small business, could be decidedly 
PoRreren. For example, fiscal policies embrace not just’ the question 
of how much money the Government spends with private business, 


een a ee 


? Public Law 163, 88d Cong., sec. 204 (d). 
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‘but how it distributes this money among the business firms. Huge 
expenditures for defense and research and development contracts 
could be better distributed. Similarly, an aspect of the Government’s 
fiscal policies in which small business is directly concerned is that, of 
its small-business-loan program. Here, again, the policies could be 
‘somewhat more sound—unless extreme niggardliness is a test of what 
is to be sound. 

Finally, fiscal policies are inseparable from money and credit 
policies, and here a reminder might be made that within the year 
ly this rosy pronouncement of SBA’s, the Federal Reserve 

oard had increased discount rates 4 times and countless small firms 
were then complaining that they could not obtain sufficient credit to 
on necessary inventories. 

SBA’s rosy reports on the economic health of small business have 
in fact incurred severe criticism from several Members of Congress. 
For example, one statement which the SBA repeated many times, with 
variations, during the last ag of 1955 was, as originally stated in a 
press release of December 27, 1955— 


The competitive position of small business deteriorated 
during World War IT and postwar years. This downward 
trend continued until 1953, and was not reversed until 1954. 


Comparing this statement to the reports on decrease in small-busi- 
ness profits, increasing small-business failures, and increasing con- 
centration of assets and profits into the giant corporations, Represen- 
tative Roosevelt stueceal in the House on January 18, 1956, that the 
SBA Administrator “either has his trend charts upside down or he 
was standing on his head.” ¢ 

Similarly, on April 12, 1956, Senator Wayne Morse, who is chair- 
man of the Small Business Subcommittee of the Senate Committee on 
Banking and Currency made an extensive review of SBA’s fifth semi- 
annual report which he said had been released “with all the fanfare 
of a soap salesman’s announcement of a product which would wash 
clothes without getting them wet.” After comparing SBA’s general 
descriptions of the rosy health and improving position of small busi- 
ness with pertinent statistical reports on the subject, Senator Morse 
concluded that Congress had received, in SBA’s fifth annual re- 
port aa false analysis of the situation, and no recommendation what- 
ever.” ° 

Similarly, the chairman, Mr. Patman, has on several occasions taken 
exception to some of SBA’s reports. For example while Members of 
Congress were expressing extreme concern, from time to time, over the 
growing numbers of small-business failures in the early months of this 
year, SBA was countering from time to time with such statements 
aS: 


In 1955 the failure rate was less than 42 for every 10,000 
concerns, the lowest we have ever experienced in a year of 
normal economic activity.* 

Referring to this and the number of similar statements from SBA, 
the chairman on May 16, 1956, called the House’s attention to the 
\'* Congressional Record, byemeare | 18, 1956, p. 695. 


6 Congressional Record, April 12, 1956, p. 5551. 
®SBA press release March 15, 1956, 
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— Bradstreet failure rate for 1955 and the previous 10 years as 
WS: ; ) 


Business failures per 10,000 firms. in operation * 






































Year: -Year—Continued 
1955 42 1949_. 34 
1954. 42 1948. 20 
1953 $3 1947 14 
1952 . 29 1946. 5 
1951 J 31 1945 oes 
1950 34 
* Congressional Record, May 16, 1956, p. 7459. 
And then asked: 


Since Mr. Barnes has, without telling us, ruled out the 
10 years preceding 1955 as Seoreintag Mo year of normal 
economic activity, by what standard has he decided that 
1955 was a year of normal economic activity? * 


The question remains unanswered. j 

Although its voice. has frequently been heard in praise of the 
Administration’s. “policies” aa the improving “position” of small 
business under those policies, SBA’s voice has been strangely silent 
on a number of specific subjects of vital concern to small business. 
For example, SBA has been silent throughout on the matter of re- 
search and development contracts. 

And having failed to call attention to this matter, SBA continued 
silent after this committee pointed out the implications of maldis- 
tribution of these contracts. After having failed to require any 
reports on the question, or on the methods and terms by which these 
subsidies are distributed, SBA continued silent when Members of 
Congress were asking for such reports. When reports of the sort 
were finally obtained, without the aid of SBA’s supposed expertness 
in designing reports which would be most significant to the questions 
at hand—indeed without the benefit of some intelligent definition of 
“small business” which SBA was expected to supply—there was again 
silence. Now that the Department of Justice has explored the prob- 
jem and grappled with it, pronounced it more serious and grappled 
with tentative recommendations and proposals for further investiga- 
tion, SBA continues silent. 


SBA remains silent about certificates of necessity 


Strangest of all, however, is its silence on the matter of certificates 


of necessity. Here it inherited from its ecessor a goi 
which had been slowly aoreens over eee i =e Sad which 


development had been reported step by step in the 'C’s bimonthly 
reports to Congress. 
Certificates of necessity are to individual firms, on appli- 


cation to the Office of Defense Mobilization. They are granted as an 
incentive to encourage new productive capacity for commodities and 
services which ODM currently feels are needed to n the econ- 
omy for the defense buildup. The ific incentive which attaches 
to these certificates is that they entitle the firm recei the certificate 


to rapid amortization privileges, for Federal income-tax purposes, for 
* Congressional Record, May 16, 1956, p. 7459. 














FINAL REPORT 117 


. any facilities:or equipment acquired: ‘the-certificate. In short, 
the way in which these certificates sie disetbeed among firms in an 
industry not only determines to a large extent,.which will ex- 
mond and acquire the new and more efficient plants, but it likewise 
etermines to a large extent what the competitive advantages and dis- 
nerecenare in the industry will be in terms of the continuous fixed 

Picaekion ‘ni hich had been expected of the small 

in the manner whic of the - 
business agency, the SDPA first investigated this matter and had ar- 
ranged for reports showing how the certificates of necessity were 
being distributed among firms of various size classes in each industry. 
and then compared this picture with the pre-Korean distribution of 
business among the various size classes. The results indicated, in 
most industries, that competitive structures would be decidedly 
ch , with an increased concentration of assets in the top firms and 
a declining position of small business. Further investigations revealed 
a variety of operating methods which tended to this result. Conse- 
quently, SDPA pro and succeeded in getting ODM to accept 
a program of set-asides for small business. For this purpose SDPA 
promulgated industry by indu definitions of small business, based 
on the number of employees in the firm. On the basis of these defi- 
nitions SDPA then as and obtained acceptance of a program 
designed to check ODM’s productivity toward filling its expansion 
goals by an overconcentration of certificates among the top of 
the industry. 

S ifically with reference to each of ODM’s expansion goals, 
SDPA negotiated a “set aside” or “fair share” for small business. 
In some instances, moreover, these negotiations led to the eepening 
of goals specifically for smail, firms where they had been opened an 
filled by an overconcentration of big business awards before SDPA/s 
program got underway. By the first quarter of 1953 SDPA estab- 
lished small business shares for 42.0f some 200 expansion goals which 
had. been opened for various commodities and services from the 
beginning of the Korean hostilities. These goals, the small busi- 
ness share, and the progress reached were all set out in SDPA’s quar- 
terly reports to Congress up to. and through the third quarter of 1953. 
In its report for August 1953 SDPA merely reported the intelligence 
that small business shares had been established in 42 expansion goals, 
without reporting the or the p made toward filling them. 
In January 1954, the First Semiannual Report of the Small Business 
Administration discussed “tax amortization” in general and omitted 
any mention of small business shares of expansion goals. Through 
its Sixth Semiannual Report to Congress, as of June 1956, the subject 
has not been mentioned again. ; 

In lieu of information on specific amortization goals and the 
amounts which had’ been filled by big‘business and small business re- 
spectively, together with some indiéation as te how these proportions 
compare with a “fair share” for small business, SBA’s semiannual 
reports have. larly provided an edifying table showing the 
amounts awarded to “small business” and to “big business” respee- 
tively ona. consolidated: hagis, without: respect torwhat, industry or 
goals may. be.included in, the. total, and. withoub indication ‘as to 
whether these proportions indicate a greater or lesser concentration 
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of industry. within the peculiar combination of industries for. which 
consolidated totals are shown, | ) 9251 twenti Yaw ed 

SBA lacks routine data — , . a oe 

“On July 11, 1956, the Committee’s Staff Director wrote to the Ad- 
ministrator of the SBA stating that the committee would like to have 
“copies of tabulations pertaining to the issuance of tax amortization 
certificates. to small business firms and other firms.” As to the exact 
specifications of the information requested, this letter requested only 
‘what tabulations SBA might already have in hand for use in its 
routine review and analysis of the distribution of the tax certificates 


as Rohe large and small competitors, Specifically this letter 
stated : 


For our purposes it will be convenient to have the data by 
years, by half years, or by quarters—depending upon how the 
data are normally arranged for the purpose of SBA review 
and analysis—going back to the beginning of the facilities 
expansion program in the Korean war. ; 

Similarly, we-would prefer to have the data comparing the 
values of certificates awarded in these periods to small-busi- 
ness firms and big business firms on the bate of “major indus- 
tries” as set out in the standard industrial classification, but 
here again in order to obtain the data immediately it will be 
perfectly acceptable in terms of whatever industrial classifi- 
cation SBA normally uses for its review and analysis of the 
distribution of these certificates between large and small 
businesses, Ged 


On August 9, 1956, the Deputy Administrator of the SBA trans- 
mitted certain tabulations on a quarterly basis for the period beginning” 
with January 1954 stating that “in fulfilling this assignment it was: 
ni to make extensive use of the official records of the Office of 
Defense Mobilization” because some of the data requested had never 
been released by that agency. The Deputy Administrator’s letter also. 
reported on the fact that prior to his request for information the ODM 
had prepared for its use “a complete IBM summary of the applications. 
issued under each standard industrial classification * * * through 
December 28, 1955.” Since ODM had encountered no demand for a 
breakdown of these data as between large and small business however, 
it had neglected te have its IBM cards sorted on the “small business— 
big business” size codes. 

Government contracts—no program, ne reports 


SBA’s interest. to date in the distribution of defense contracts ap- 
pears to parallel very closely its interest in the distribution of tax 
amortization certificates. Yet it was persane in this field above all 
others the legislative expectations attaching to the Small Business Act 
of 1953 were that SBA would assist in developing some specific pro- 
Si to carry out the often repeated congressional mandate that smalli 

usiness shall have a “fair proportion.” Thus the Small Business Act: 
of 1953 declares that: yee ; 
Seo. 212. The Administration shall have power, and it is 
hereby directed, whenever it determines such action is neces- 
sary— ‘ - ee | 
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(a) to consult and cooperate with officers.of the Govern- 
ment having procurement powers, in order to utilize the 
tential productive capacity. of plants operated by small-busi- 
ness concerns; 

(b) to obtain. information as to methods and practices 
which Government prime contractors utilize in letting sub- 
contracts and to take action to encourage the letting of sub- 
contracts by prime contractors to small-business concerns at 
prices and on conditions and terms which are fair and 
equitable 

(c) to determine within any industry the concerns, firms, 
pees corporations, partnerships, cooperatives, or other 

usiness enterprises, which are to be designated “small-busi- 
ness concerns” for the purpose of eflectuating the provisions 
of this title; 

(d) to certify to Government procurement officers: with 
respect to the competency, as to capacity and credit, of any 
small-business concern or group of such concerns to perform 
a specific Government procurement contract ; 

te) to obtain from any Federal department, establishment, 
or agency engaged in procurement or in the financing of pro- 
curement or production such reports concerning the letting 
of contracts, and subcontracts and making of loans to busi- 
ness concerns as it may deem pertinent in carrying out its 
functions under this title; 


This committee’s hearing in February of 1955 revealed that prior 
to December of 1954, SBA and the Department of Defense had not 
established what the officials of these respective agencies call “liaison.” 
To date the development of any specific program other than the so- 
called joint set-aside ap ie SBA inherited from its prede- 
cessor agency—awaits SBA’s promulgation of a definition of “small 
business,” and the definition of small business awaits the promulga- 
tion of a program. In the meantime this committee has been unable 
to learn of any request made by the SBA, under its authority to require 
reports concerning the letting of contracts whereby it can make an 
intelligent appraisal of such questions as to what extent and in what 
industries are small firms failing to obtain a fair proportion, and more 
particularly what are the industries and in what branches of the mili- 
tary service are there the greatest prospect for improving small busi- 
ness’ share, if any. Perhaps the status of this matter is best summed 
up ina letter from the committee’s chairman of December 7, 1956, to 
the Honorable Wendell B, Barnes, Administrator of the Small Busi- 
ness Administration, as follows: 


A secret definition of “small business” 
DecemsBer 7, 1956. 

Dear Mr. Barnes: I have your letter of December 3, telling 
me of jis you call ts ? ition” of pps pesinens wenn 
you intend to promulgate for purposes of implementing the 
national policy that the various Federal iat place a fair 
proportion of their contracts for ay. fe and services with 
small-business enterprises. As I understand this matter, the 
record now adds up as follows: 






















after the Small” 
thorised ¢ bycternt loans to small busine 
adopt 2 definition of small’ elite ter ‘its loan a 
hin encase peied in a eae = eee eae 
a ed n ot 
ne viding ine betwen argo ad sal firms 
the Small Defense Plants Administration 
preceded BBA, had operated the same kind of definition of 
small business” for seeing that small firms received a fair 
portion of the tax amortization certificates issued by the 
Office of Defense Mobilization during the 1950-53 the wa’ 
which were to encourage capaci ions to meet the var- 
ious commodity goals announced by ODM in that 
By age of the Small Business Act of 1953, BA. was 
not only given the authority to make a detailed definition of 
small business, within the general guides laid down im the 
statute, but it was the ol ‘¢o ional intent that SBA 
would promptly 4 do so. adoption of any program 
to put into effect in the eter eral procurement agencies 
the national polie declared in the Small Business Act has 
awaited SBA’s definition: Although more than 3 years. shave 
passed, SBA has as yet not doped any standards or criteria 
es 7 lace the old rule of “500 empl oyees or less,” which, until 
a8 been universally applied to o all industries, and which 
ae become universally recognized, more than 3 years ago, as 
being so unsatisfactory that the national policy declared in - 
1953 could not be carried out on the basis of such a rule. 
“ understand what, you now intend to do, itis ee oft 
tive anuary, 1, you wi ating some 
small business,” and denying sotto Pp ei wed 
having any standards or-eriteria for the waren 
More specifically, you will proceed on an ad hoe, individual 


’. firm basis, granting a-small-business certificate to. some firms 


having more than 500 weit where they apply to yaa “ve 
it;.and, conversely, doer to withdraw the smal 
business designation from some. Fa having less. than $00 


employees, To my mind, the adoption of such: method of 


_ operation does not, constitute a “definition,”, in any normal 
sense of the term. - 


In short, the procedure which he wove Sahl tell ) ou will put into 
effect is the same which you fil ral, Register on. 
January 5, 1956, .This procedure w nea hay on ; 

ings by a subcommittee of ‘is ennestabten last July, and jt. - 
was the subject of a eg of the full Re Sram eik (H.. Rept. 
2964), a copy of which I sent you on phasorane oh 5, 1 
Hence T believe that you may this suby be aw 

‘mittee’s recommendations on this Et are 
abandon this nutes and er 

sets forth standards 4 ‘tri as 
from the fed the SB ing an 

mpan : 
peo a bil in n'1958 (H orcige delenit 
In sdlition is a wg was said’ in the revert! report urn 

House Small Business Commnittes, I could add that the regu- 


il ae that ou 
4 definition which 
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lation which’ you: intend to issue will thé SBA into” 


another big paper-shuffling operation, and will not only dis- 
sipate the money appropriated by Congress to help small 
business, but it will actually cause small-business people a 
great deal of useless expense and trouble. Furthermore, this 
regulation will create similar chaos and confusion in the 
reports which the Federal agencies make to Congress, and to 
the public, on the amounts and percentages of contracts 
placed with “small business.” I presume these amounts and 
vercentages will go up from month to month, giving the pub- 
i¢ an impression that larger and larger shares of Govern- 
ment contracts are going to “small [seman when in fact 
bi will be adding to the list of firms which have been 
lessed with the “small business” label. And in the absence 
of some definition of small business, there will at no time be 
any way of 2b either what proportion of industry or 
bes PEs of an individual industry you have so 


A specific definition of “small business” is, of course, 
needed only for the purpose of some specific program. So 
far SBA has developed almost nothing in the way of a pro- 
gram to carry out the congressional mandate that a “fair 
proportion” of Government contracts be awarded to small 
firms. Furthermore, I have heard of no program that is 
being contemplated. The program to date is this: The SBA 
has a great many ee stationed in various milita 
procument offices about country, and these penis loo 
over proposed procurement and point out to the procure- 
ment officer certain ones which the SBA man thinks are suit- 
able to be set aside for “small business.” If the military 
procurement officer agrees, the contract is then awarded on 
the basis of competition among firms having less than 500 
employ instead of being placed with a “big business” 
firm, usua ly on the basis of negotiation. All this paper 
shuffling and duplication of effort is carried on despite the 
fact that the law places directly on the Department of De- 
fense a responsibility (which it does not assume) for award- 
ing a “fair proportion” of its contracts to.‘small business, and 
the law places on SBA nsibilities (which it also does 
not assume) for recommending to the Department of De- 
fense programs and procedures which will assist small busi- 
ness in obtaining a fair proportion, for making a practical 
definition of “small business” for use in the operations of 
these programs and a and for requiring. reports 
which would show whether, and to what extent, the pro- 
grams are being carried out. 

As pointed out in my last report to the House on August 

SBA’s joint “set aside” program has resulted in no sig- 
nificant amount of contracts being awarded to small business. 
In the 8 fiscal years ended June 30, 1956, the value of the 
contracts awarded from the joint set aside to firms with 


less than 500 emplavee. pupanied to only slightly over.15. 


percent of the value of all defense contracts awarded in that 


84717—57——_9 








period. This approximate 1 percent which results from 
all of SBA’s paper shuflling is striking when pangaret to 
the fact, in the same 3 fiscal years, firms with less. 500 
employees received 21 percent of the value of all the de- 
fense contracts, without. assistance from the set-aside pro-. 
. It could be added, moreover, that if small business 
ad received a fair proportion, the percentage would have 
been about twice as great. tanda-s 2 
Yet even though the amount of contracts set aside for 
“small business” is very little, the “small business” designa- 
tion which you expect to eonfer will create special advan- 
tages for some firms in obtaining this particular business, 
and the designation will exclude other firms from this busi- 
ness. Frankly I am surprised that you should wish, or even 
agree, to put SBA in the position of conferring these advan- 
tages on some firms, and denying them. to others, without 
publicly announced standards, and eriteria. . The implica- 
tion that all firms of a class may not be treated alike is bound 
to give rise to an assumption that the “small business” desig- 
nation is being handed out on the basis of political favorit- 
ism or, alternatively, on the basis of ace 8 
Since, however, you have interpreted the legislative intent 
of the Small Business Act as giving you the authority to 
proceed on this basis, I should hope the new Congress will 
take prompt action to correct, this legislation. 


The business system conceived as a pyramid 


SBA’s position like that of top officials of the Department of De- 
fense is that “the best prospect for small business for participation in 
defense contracts is through ‘subcontracting.’” Thus is attention 
turned from the matter of how the Government distributes its con- 
tracts, a matter over which it has some control, to a pious hope that 
the big corporations with whom these contracts are. placed, will, to 
some charitable extent, share their ‘ers and their strategic positions 
in the newer technologies with small business. 

The eri underlying this position, as well as the peculiar 
conception of how the American business system functions, which is 
the usual concomitant of this EeToep hy was summed up by the Chief 
Economist of the Small Business Administration, in a k titled 
“The Welfare State”* which was published in 1951, prior to his be- 
coming a Government official. . In chapter X, titled “The Small Busi- 
ness Mirage,” the question is posed: 

How desirable is it to embark on a program of small busi- 
ness aid, assuming that it is possible to identify the small 
business ? 

Then a rather complete answer to the question is provided as follows: 

The popular notion of a le to the death between a 


small business and a larger one obgeures the fact that the real. 
competition is between one small business and another small 






business. * * * 


*Jules Ables: The Welfare State, Duell, Sloan and Pearce, Inc., 1951. 
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There arises the problem of what is the larger popular inter- 
est to be served. If steps are taken by the Government to. 
narrow the competitive cost. and price advantage which the 
larger concern enjoys, it will indubitably help the smaller 
concern and the cause of “smallness” in general. But not 
only will the larger competitor have to pay in taxes for the 
aid given, consumers also will suffer in the form of higher 
prices and taxes. To whose welfare is the welfare state 
dedicated? Government economists who make studies 
showing the basic inferiority of the smaller concern as an 
excuse for Government aid, ignore the fact that the para- 
mount objective is to build a more productive and more 
efficient industrial machine. 

The a priori concept of big business invariably warring on 
small business is unrealistic. Small and large concerns havea 
mutuality of interests. When the large concern is bustling 
with activity, it keeps thousands of small manufacturers 
busy on subcontracts for parts and components. United 
States Steel has 54,000 suppliers. Du Pont has 12,000 sup- 
pliers, from whom it makes an average annual purchase of 
$15,000. The large concern is a master workshop assembling 
parts fabricated by cells all over the country. When the 
master workshop faces a drought of orders, its first economy 
step is to pull such subcontracting back under its own roof by 
making the parts itself. So when the large concern gets into 
into trouble it is the host of smaller firms who first feel the 
pinch. Furthermore, when the master workshop suffers a 
drop in demand for its existing products, it is able to diversify 
and put out a new product which squeezes out some smaller 
concern; e. g., the Mighty Company with its sideline widget 
running to the ground the Jones widget. 

It is this pattern of industry which has continuously 
frustrated Washington planners, who believe that the ills 
of small business can be cured by a more generous parceling- 
out of contracts to small firms. Most small-manufacturing 
concerns are not geared to contract for finished items. 
There was a good reason why 100 large corporations received 
73 percent of the dollar value of all prime contracts awarded 
by the Army in World War II. The Government has had 
no choice but to continue to assign the large contracts to 
the larger concerns. The best the Government can do for 
the small-business man is to give him information on how to 
locate and contact the recipients of the large contracts. 
To change capillaries into main arteries would require 
remaking the American industrial system. 


Then, beginning at page 152 of this volume, in a chapter titled 
“Bigness Pays Dividends.” there appears the following : 


The technological progress on which the increase in pro- 
ductivity and the higher standard of ying Cepetids which 
brings better products at cheaper cg can be accomplished 
only by bigness. It is bigness which permits a corporation 
to spend vast amounts of money on the scientific, technolog- 
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ical, and engineering research essential to bring forth the new 

ppp paigypindad coda ga Sag oa Ayn 
quite na e it seem inappropr ve an- 
ners,” who must casa: ga io tettad by such beliefs and ob- 
jectives as are expressed in the following passage: 


The essence of the American economic system of private 
enterprise is free competition. Only through full and free 
competition can free markets, free entry into business, and 
opportunities for the expression and growth of sere 
initiative and individual ju t be assured. e pres- 
ervation and expansion of such competition is basic not only 
to the economic well-being but to the security of this Nation. 
Such security and well-being cannot be realized unless the 
actual and potential capacity of small business is encoura 
and developed. It is the declared policy of the Congress that 
the Government should aid, counsel, assist, and protect inso- 
far as is possible the interests of small-business concerns in 
order to preserve free rr eos enterprise, to insure that a 
fair proportion of the total purchases and contracts for su 

lies and services for the Government be placed with small- 
usiness paws es and to maintain and strengthen the over- 
all economy of the Nation.® 


How to “do business” with the Government—and when? 


The Small Business Administration has not at all times however 
stuck rigidly to its position that the place of small business is in sub- 
contracting with big business. On the contrary, in the months imme- 
diately preceding the national elections, this year, SBA conceived and 
organized a road tour of what were called procurement clinics “to 
acquaint small business owners and operators with opportunities for 
selling to the Government * * * obtaining subcontract work.” 
These “procurement clinics” were staged in a number of cities about 
the country with an advance billing that the topic would be “How to do 
business with the Government.” 

The committee received a number of complaints from Members of 
the House concerning this road tour, some of the complainants statin 
flatly that the whole project was “political.” One of the bitterest o 
these came from Representative Frank Thompson (New Jersey) who 
stated in his newsletter of October 5, 1956, that on the basis of the ad- 
vance claim made for the clinic before it reached Trenton, N. J., he 
had utilized his weekly newsletter and his weekly radio report, to urge 
small-business men to attend theclinic. When it was all over however, 
Representative Thompson wrote that what had eye elimi yor was 
that the SBA Administrator had rounded up an audience of 700 busi- 
nessmen and delivered them a speech “which was political” and that. 
although these people had assembled to find out how to do business 
with the Government, they were not allowed to ask questions. 


* Sec, 202 of the Small Business Act of 1953 (P, L. 168, 884 Cong., 1st sess.), 
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SBA sees no problems and offers no solutions 
_ Today there seems to be no record of SBA’s suggesting any legisla- 
tion to solve any of the small-business problems. 

On a single _. of legislation in which small-business people have 
been most widely concerned however, the SBA Administrator came 
before a committee of — and opposed it. This was legislation 
to strengthen the antitrust laws, known specifically as the equality of 
opportunity bill (H. R. 11). Speaking with almost a single voice 
small-business le in all lines of business in all parts of the United 
States had asked their Congressmen for the passage of this bill so as 
to restore the Robinson-Patman Act to its strength prior to its de- 
terioration which grew out of the Supreme Court’s interpretation of 
the law in the Standard Oil Company (Indiana) decision.” 

When the SBA Administrator appeared before the Antitrust Sub- 
committee of the House Committee on the Judiciary and opposed the 
bill the committee’s chairman (Mr. r) asked, with some apparent 
surprise, if small-business people had not been putting their problems 
before the SBA and asking for its support. e SBA Administrator 
conceded that this was the case but said that these small-business people 
were mostly in the “distribution field” and that his objection to the bill 
was that he feared it would prove harmful to small firms in the manu- 
facturing fields. Asked whether SBA had received any complaints 
from small manufacturers to that effect, the Administrator replied: 


We have not, but I do not recall that. We have not solicited 
their views * * *,4 


*” Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Patan seme 84th Cong., 2d sess., “To amend secs. 2 and 3 of the Clayton Act,” 
Pa Tbid., p. 287. 
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CHAPTER IX. WORK OF THE COMMITTEE 


At the outset of its organization in the 84th Congress the committee 
organized itself into five subcommittees, each with a chosen broad 
field of investigation and study. On February 23, 1955, the com- 
mittee met and each of the subcommittees announced their program 
for the term of Congress ahead. These programs set forth specific 
fields or specific industry situations to which special study and possibly 
investigation was to be given. These particular fields or topics were 
of course chosen on the basis of what we then knew to be the pressing 
small-business problems as of that time. This was an ambitious 
program, as we then recognized and as we then stated. The problems 
of small business were and are many and manifestly of the highest 
importance, and our initial program set forth a large work Progen, 
For the most part the investigations and studies we had hoped to 
make have been made. In some instances problems which seemed 
to be pressing at the beginning of the Congress ameliorated and gave 
way to new, more pressing problems. 


Day-to-day workload of the committee 


The Small Business Committee of the House has over the years 
become a rather special link between small-business people and the 
Government, and in this respect it has filled.a very special need. The 
sheer size and complexity of the executive branch of the Government 
not infrequently overwhelms the small-business man, making him 
feel that he has no place to go, or that he is lost for lack of direction 
as to where he might go with his particular problem. Furthermore, 
even where the small-business man locates the correct bureau of Gov- 
ernment for the particular problem in hand, the bureau frequently 
does not satisfy his need for an informal and down-to-earth discussion 
of his problem uncomplicated by the rigid formalities of bureau regu- 
lations, the highly specialized functions performed by bureau per- 
sonnel, and the shunting of the small-business man from one group of 
personnel to another for a discussion of the very specialized facets of 
the matter the businessman has in mind. 

When small-business people come to see or write to the Members 
of the House about problems that are especially knotty and take a lot 
of time and work to get straightened out, our committee usually gets 
those problems. Those are problems for the most part where the 
small-business firm is being mistreated or has gotten snarled up in 
some abaparond of the executive agencies, such as when a defense con- 
tract has gone haywire or a loan application has fouled up in a black- 
lash of redtape. Such matters coming to the committee for attention 
have covered an extremely wide range of subject matter, more often 
than not have required inquiry into complex procedures, regulations 
and perhaps law, and have altogether semaines a great deal of time of 
the committee and its staff to be devoted to conferences, hone 
calls, and the handling of voluminous correspondence. Since the be- 
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ginning of the 84th Congress the committee has received approximately 
750 requests from 213 Members of the House for services or assistance 
requiring more than routine staff time. In each of these instances, 
small-business people were involved and needed help. And the com- 
mittee has in each instance, without impartiality, rendered the best 
assistance of which it was capable. 

In addition, the committee has handled in the past 2 years up to 
November 15 approximately 3,500 pieces of correspondence, approxi- 
mately 9,500 telephone calls, and approximately 5,200 miscellaneous 
requests, including routine requests for publications, requests for 
routine information, or guidance as to appropriate places of inquiry 
-concerning a specific small-business problem. 


The committee and its staff 


The staff of the House Small Business Committee has devoted a 
great deal of time and effort in studying and analyzing the need for 
new legislation to help small business. In some instances the result 
of that effort has reflected itself in bills introduced and fought for 
during the 84th Congress. In some instances members of the staff 
have helped Members of the Congress with legislation and legislative 
proposals particularly affecting small business, and in other instances 
members of the committee have taken the lead in sponsoring such 
legislation either in the appropriate committees or by the introduction 
of bills. One example is the pooling provision which was included in 
the Small Business Administration Act of 1955. That pooling pro- 
vision provides for a group of small-business concerns to pool their 
resources in the formation of a corporation to buy or produce raw 
materials for the needs of their respective businesses. Also provided 
is the opportunity for corporations thus formed to secure loans from 
the Small Business Administration. The top limit of such loan would 
be $250,000, multiplied by the number of small-business concerns 
which pooled their resources in the forming of the corporation to 
produce materials for the needs of their respective businesses. That 
was for the purpose of enabling small-business concerns to assure 
themselves of their needed rn om in times of critical shortages. 
Other examples of instances where members of the staff assisted 
Members of Congress in providing information, for use in the con- 
sideration of proposed legislation which would affect small business, 
are those involving the disposition of synthetic-rubber-manufacturing 
facilities and H. R. 8710, a bill which was introduced by Chairman 
Vinson of the Armed Services Committee providing for more com- 
petitive bidding in the procurement of supplies for the armed services. 
Some of the bills small business people wanted explained 

An indication of the amount of time and effort required to even keep 
up with and give some study to bills which were introduced joni | 
the 84th Con relating to or affecting in some way some sm 
business may be gathered from a listing of some of those legislative 
proposals. A description of some of those are as follows: 

(a) Bills to a the Robinson-Patman Act.—The bills in which 
small business showed the greatest interest during the 84th Congress 
were bills to amend the Robinson-Patman Act, to correct the weaken- 
ing of that act which has resulted from several court decisions begin- 
oe ae the Supreme Court’s decision in Standard Oil (Indiana) v. 
Fe Trade Commission. 














A number of bills were introduced. to correct this: weakness; prin- 
-cipally among these are the following: - 4 e OBI 

HH. R, 11 and a number of companion. bills including H. R. 1840. 

(6) Tax bills-—A number of bills. were introd in the 84th 
Co which would accomplish the following purposes: 

(1) Make the corporate form of business more attractive to small 
firms now under the » igeloc ong. form of organization, so that such 

businesses could enjoy same advantage in accumulating 
retained business earnings at corporation rates; and. 

(2) To reduce taxes on smaller corporations and provide in place of 
the now substantially flat rate on corporate incomes, a graduated, or 
progressive, rate similar to that applicable to the individual income tax. 

In the Congress the principal bills introduced were: 


(1) H. R. 9067 (4) S, 3128 
(2) H. BR. 9851 (5) 8. 3129 
(3) H. R. 10081 


(ec) Antitrust bills——There were several bills which recognized prob- 
lems growing out of the new structure of business which has been 
emerging for a number of years. This is an organization under which 
a few giant corporations control the raw materials, processing, and 
manufacturing segments of industry, which a large number of very 

business firms serve as retail distributors—for example, retail 
gasoline dealers and automobile dealers illustrate the problem. 

At least two bills were introduced which would tend to restrict 
‘suppliers’ freedom for canceling dealer’s franchises without good cause, 
and particularly, to restrict suppliers’ freedom to coerce dealers to 
follow policies, or to deal only in the brands of merchandise dictated 
by the suppliers. These are H. R. 8395 and 8. 3879. 

As a result of the great wave of corporate which have been 
taking place, with obvious rapid deterioration of the competitive enter- 
prise system, a number of bills have been introduced to strengthen the 
antimerger law. These include the following: . 


(1) H.R. 6748 (4) H. R. $332 
(2) H.R. 5948 (5) H. R. 9424 
(3) H. R. 7229 


The most ia of the antitrust laws from the immediate stand- 
point of small business is the Clayton Act, as amended by the Robin- 
son-Patman Act. Perhaps the two most important sections are that 
restricting illegal monopolistic price discriminations, and that which 
prohibits exclusive dealing contracts.and tie-in sales of such a nature 
which tie up entire markets and foreclose opportunity to small firms. 

The Federal Trade Commission enforces the Clayton Act, as 
amended by the Robinson-Patman Act. At present this law has a 
loophole in it. After the Federal Trade Commission proves a viola- 
tion and issues a cease-and-desist order, there is no time limit within 
which the violator may file an appeal in a Federal court. If the Fed- 
eral Trade Commission wishes to force compliance with its order it 
must petition a Federal court, and it must moreover prove that its 
order is being violated. In other words, the FTC must prove two 
violations, and the violator gets “one free violation.” = 

H. R. 11454, introduced by Congressman Roosevelt, would correct 
this problem by making Clayton Act orders automatically final unless 
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the company on which the order is issued fails to file an appeal within 


60 days. 

WR. 3659, introduced by Congressman Celler, increased the maxi- 
mum fine for criminal ‘violations of the Sherman Act from $5,000 to 
$50,000, This bill was passed and signed by the President. 

Another bill, which became law, S. 2127, extended the life of the 
Small Business Administration, and increased the maximum loan which 
the Small Business Administration is authorized to make to small- 
business. firms. 


THE COMMITTEE’S INVESTIGATIONS AND REPORTS 
Price discrimination and related matters 

When the House Small Business Committee was organized in Feb- 
ruary 1955, it was determined that the full committee would undertake 
to study and report on the general subject of price discrimination, 
which is the bane of small business’ existence; on the particular prob- 
lems attendant upon the enforcement of the laws prohibiting price 
discrimination ; and on other related matters affecting small business. 
The committee had been in operation hardly 2 months when the Attor- 
ney General’s Committee To Study the Antitrust Laws released its 
long-awaited and much advertised report. The promised liaison of 
the Attorney General’s committee with the congressional leaders serv- 
ing as chairman of the committees having prime jurisdiction over the 
matters under review had never been established. Moreover, the 
chairmen of the interested House and Senate committees not only had 
received no interim reports of the progress of the Attorney General’s 
committee; but in addition obtained copies of the published report 
exactly 1 day before that committee’s comprehensive briefing of the 
press on the value and contents of their report. 

A hasty preliminary perusal of the copy of the report handed to 
Mr. Patman, our chairman, confirmed earlier frank predictions of the 
business press that the recommendations would be for liberalizing the 
antitrust laws and for creating a climate favorable to big business. 
Among the special targets of the report were the laws generally related 
to the distribution field, and most particularly, the Robinson-Patman 
Act prohibiting price discrimination. 

When our committee held extensive hearings on price discrimina- 
tion and related matters'in October and November of 1955, the report 
of the Attorney General’s committee was a matter of considerable sig- 
nificance to small business. The printed record of the hearing con- 
tained well over 1,200 pages of testimony and supplementary state- 
ments of half a hundred witnesses. From that bulky record, three 
facts stood out unmistakably clear. First, in theory, economists recog- 
nize that price discrimination is a weapon of monopoly, and a threat 
to healthy competition. Second, in practice, small-business men know 
that price discrimination in the of large competitors puts them 
at. un unmerciful disadvantage, quite unrelated to competitive merits, 
and frequently results in their destruction by less efficient but more 

powerful competitors. As a consequence, they consider the Robinson- 
Patman Act prohibition of price discrimination to be the Magna 
Carta of small | business. ; ; 

Finally, in contrast, the Attorney General’s committee considered 
price discrimination to be a healthy and desirable form of competi- 
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crimination laws to encourage the very monopolistic practices they are? 
designed to prohibit. eis 
Small-business men, representatives of small-business organizations; 
several a pe respected former Federal Trade Commissioners, econo- 
mists, and even some members of the Attorney General’s committee 
that the recommendations of that committee’s wert were in 
e direction of weakening the antitrust law, rather than of strengthen- 
ing antitrust policy as the purpose of the committee had been stated. 
One dissenting member of the Attorney General’s committee wrote: 


On 30 specific issues discussed in this dissent, the report 
takes a position inimical to. competition, either by approvin 
existing narrow interpretations or by,suggesting additiona 
restrictions. (Record of hearings on price discrimination 
before Select Committee on Small Business, House of Repre- 
sentatives, p. 251). 


The bulk of the Attorney General’s committee was found to consist 
of lawyers, nearly two-thirds of whom, or whose law firms, have a gk 
sented defendants in past or pending antitrust suits. A third of the 
law professors and half of the economists who partici had served. 
oe past as advisers or advocates for defendants in antitrust pro- 

ings. 

The report written by this highly selective group was said to have 
reinterpreted the antitrust laws, under the pretense of analyzing their 
present judicial interpretation ; and to have invented economic theories 
to rationalize its interpretations. As a committee appointed by the 
Attorney General, some of its own members pointed out that it recom- 
mended ie gan Se sie laws the Attorney General is charged 
with enforcing. d, finally, the report written under the wing of 
the Justice Department, paid for with that Department’s enforcement 
funds, was neither approved nor disapprovel by the Attorney General, 
but was mailed out at Government expense, accompanied with a letter 
on Justice Department stationery, to all the Federal judges. The 
cochairmen stated that they hoped the report would be persuasive. 
No doubt it will. But it would also seem desirable that the judiciary 
be informed of the extent to which the legislative duties of Congress 
and the judicial duties of the courts have been usurped by that com- 
mittee which was allegedly “studying” the antitrust laws. 


Small business and the aluminum industry 


The committee determined that the recurring shortages of certain 
raw materials required a pean. igation. It was determined 
that small-business concerns which depend upon these essential raw 
materials could not survive unless steps were taken to see that they get 
a fair share of whatever supplies were available. 

Early in 1955 the committee received numerous requests for help 
from nonintegrated aluminum fabricators. Shortages of aluminum 
became more acute, and a number of small independent fabricators 
poh to the committee that they were only able to obtain a fraction 
of the amount of aluminum they normally used and needed. There- 
fore, the committee undertook hearings in an effort to determine the 
cause of these sho and to alleviate the shortage eae, 

The committee held hearings on this subject on May 17, 18, 19, 23, 


tion, and the report recommended “liberalizing” the anti-price-dis- 
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Pes steers the independent small-business concerns in the aluminum 
industry were heard along with officers and officials of the primary 

roducers, the Aluminum Company of America, Kaiser Aluminum 

Chemical Co., Reynolds Metals Co., and Aluminum, Ltd., of Canada. 
Testimony was also taken from the Government agencies. Witnesses 
were heard from the Office of Defense Mobilization, General Services 
Administration, and the Department of Commerce. The scope of the 
inquiry was directed toward the following issues which were raised by 
the complaints received from the small-business men in the aluminum 
industry : 

1. That the small-business men in the aluminum industry were 
unable to obtain the necessary raw materials needed for fabri- 
cating. 

2. The unfair action of the primary producers of aluminum 
in retaining their product for their own use after satisfying the 
requirements of the stockpile. 


With reference to the position of the small-business concerns in the 
aluminum industry, the committee desired to determine the extent to 
which competitive conditions exist and the committee desired specific 
answers to the following questions: 


1. In what sections of the aluminum industry today are the 
best economically justified opportunities for growth of small 
business ? 

2. What competitive or noncompetitive conditions now affect 
each of these sections of the industry ? 

3. If present conditions do not change, what would be the 
probable position of small business in the future ? 

4, What can be done to improve the position of small business 
through policies of integrated producers, through policies of non- 
integrated companies, and bo Ym Government policies? 

5. Is any legislation desirable 


The hearings were well received by all individuals and concerns in- 
volved and both the primary producers and nonintegrated users indi- 
cated that they felt that the hearing had been constructive. 

In the hearing held on June 21, 1955, the inquiry was in the nature 
of a roundtable discussion among all segments of the industry, hoping 
to establish standards which would assure equitable distribution of the 
aluminum released from stockpile requirements. 

The committee was in receipt of numerous letters complimenting 
their action and for example one-of the fabricator trade associations 
wrote the committee in part as follows: 


In conclusion, we wish to compliment the committee for the 
attention given to this serious problem in the aluminum in- 
dustry and also commend the members for holding a special 
hearing on June 21, in Washington, in which all segments of 
the aluminum industry were present.. This indeed was an 
accomplishment, since it was the first time that all segments 
of the aluminum industry were afforded the opportunity to 
sit down at a roundtable and present the facts and discuss 
them in the open. A continuance of this type of hearing 
would be in order so that problems of the aluminum pate 
and particularly those affecting the independents, could 
voiced and solutions offered. 
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part, from a serious miscalculation of the increasing pA hm 
mand for aluminum. In view of the inadequate supply to go round 
to all aluminum users and in the face of competition in 
by the three primary producers, small fabricators had to press con- 
stantly to obtain enough raw materials to stay in business, . 

House Report 2954, which received the unanimous approval of the 
committee, found that the most significant question in the alumin 


r: rt 


industry today is whether the position of small business will fail to 
improve and expand in keeping with the growth of the industry as a 
whole. This is particularly true of that segment of the industry which 
is dependent upon a fluid supply of primary metal. The committee 
found in this highly concentrated industry with gs Aan prime pro- 
ducers that the two competitors of Aleoa—namely, Kaiser and Reyn- 
olds—had made substantial amounts of primary aluminum available 
to the trade. However, these two corporations have already instituted 
and financed expansion programs for new fabricating plants which 
9 once relatively less primary metal available for sale in the open 
ma 

The committee suggested and recommended that a buying corpora- 
tion be established pursuant to the Small Business Act of 1953, as 
amended, and that such buying corporation to receive Government 
support, The support should be in the form of ile contracts 
entered into by the Office of Defense Mobilization and the new pur- 
chasing corporation of independent fabricators. This would enable 
small business to warehouse aluminum during short-term periods of 
oversupply so that such metal would be available during periods of 
shortages. In this connection it was recommended that the Office of 
Defense Mobilization study the problem of the small] nonintegrated 
aluminum fabricators to determine whether such buying Sarpometion 
would be pect and within the law as expressed in section 207 (a) of 
the Small Business Act of 1953, as amended, or whether additional 
legislation would be needed to enable such buying corporation to enter 
into such paying contracts. In addition, the committee recommended 
that the Federal Trade Commission and the Department of Justice 
undertake studies and investigation of the aluminum industry with re- 
spect to those factors which may hinder the growth of small inde- 
pendent fabricators in the aluminum industry. Some of these factors 


are: 
1. The price of aluminum, pig, ingot, and billet and its effect 
upon smelters and foundries. : 
2. The effects of scrap eo prec by the primary producers 
upon the small smelters and foundries. 


3. The complaints of the smal] nonintegrated users that they 
- subjected to price squeezes by the primary producers of certain 
allo ‘| 

4. The extent to which metal made available to nonintegrated 
users is utilized by the concerns and not small business, and 

5. The reasonableness of the price spread by the aluminum, pig, 
ingot, and billet for semifabricated products, 
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Major oil companies’ alleged coercive and discriminatory practices 
against retail gasoline dealers 

Many complaints were received from retail gasoline dealers and 
their trade associations about the alleged coercive and discriminatory 
practices on the part of the major oil company suppliers. Specifically, 
these complaints were to the effect that while there are approximately 
200,000 retail line dealers in the United States which are said 
to be independent dealers, these dealers are, in fact, independent to 
operate their businesses only on the terms and conditions dictated by 

eir oil company suppliers. 

It was estimated that of the 200,000 retail gasoline dealers in the 
United States, as many as one-third go out of business each year. 
This tremendous turnover involves an overall loss running to several 
thousands of dollars, which losses frequently represent an individual’s 
life savings and exhaustion of credit; in many cases even including 
exhaustion of veterans’ benefits, since many of these independent 
dealers are veterans of our wars. 

The hearings which were conducted by the subcommittee covered 
testimony indicating the arbitrary control which the oil companies 
exercise over the retail dealers by virtue of the short terms of the 
leases which the oil companies enter into with their lessee dealers, 
and the clauses enforced upon these dealers in their leases affording 
conveniences by which the oil companies may cancel their leases. 

Testimony was also received concerning the oil company practices 
of discriminating in the price charged for gasoline, as between com- 
peting dealers, which practices are allegedly for such purposes as 
disciplining price cutters, eliminating outlets for off-brand gasoline, 
or for moving surplus stocks of gasoline which may occur in a particu- 
lar market area. 

Testimony was also heard concerning the practice of some of the oil 
companies of requiring their retail dealers to handle and sel] exclu- 
sively certain designated lines of tires, batteries, and other auto 
accessories. 

Admissions were received from several of the major oil companies 
concerning arrangements with the manufacturers of the TBA prod- 
ucts whereby they received override commissions from the manu- 
facturers on sales of these products made by their gasoline dealers. 

The hearings clearly disclosed that the pressures from the sales 
practices of the major oil companies concerning the sale of TBA 
items (tires, batteries, and accessories) have persisted for over 15 
years and have been the subject matter of numerous investigations 
and actions by both the Department of Justice and the Federal 
Trade Commission. 

Spokesmen for the Federal Trade Commission testified that as 
early as 1949, the Federal Trade Commission first started its investiga- 
tions: Yet the “proof of the pudding is in the eating” and the 
obvious fact is clear that despite the complaints of the retail dealers 
for over 15 years, despite the investigations begun as early as 1949, 
the ¢omplaints still persist, the practices are continued and it is there- 
fore the obvious fact that the arm of the executive branch of our 
Government cannot deal. with these problems unless Congress enacts 
specific legislation which would immediately stop this type: of dis- 
criminatory practices. huss " 
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» The efforts of the Antitrust Division of the Department of Justice 
has been unable to check the practices enhancing or leading to price 
and market control and exclusive dealings by the petroleum and 
other industries. The same is true with the Federal Trade Commis- 
sion: the length of time and the personnel involved in these efforts 
have been enormous—the results m ‘ 

The further enforcement of the antitrust laws through private liti- 
gation also had failed because most private litigants such as retail 
gasoline operators have such limited resources. The individual re- 
tail operator harmed by monopolistic practices is almost without ex- 
ie mE not in a position where he could even contemplate, much less 
afford the expense of long protracted antitrust litigation. 

Based upon the voluminous testimony received by the subcommit- 
tee, the following conclusions were reached: 

(1) A substantial prope of all sales of refined gasoline of 
major oil companies to the general public is made through retail 
outlets where the dealer has a short-term from the oil company 
supplier, usually for 1 year. The importance and the proportion 
of the total retail market serviced by such short-term lessee 
dealers has been increasing. 

(2) The dealer operating his station under a short-term lease 
with the oil company supplier frequently is not in fact independ- 
ent and is subject to control by the oil company supplier. The 
freedom of choice of the dealer with respect to the manner in 
which he operates his station is circumscribed by the economic 
power of his oil company supplier, whether or not such power is 
specifically exercised against him.* 

(3) The short-term leases and sales practices of major oil 
companies in relation to sponsored products have had the effect 
of operating against a dealer’s freedom of choice in using or deal- 
ing in competitive products, and operate to substantially lessen 
competition and tend to eliminate price competition. 

(4) Price discrimination: Oil company suppliers, for the 
avowed purpose of having their dealers reduce their retail prices 
at particular locations to meet the competition of a dealer selling 
at a lower, nondiscriminatory price, including off-brand line, 
have held the level of their prices generally while at the same 
time cutting their prices to one or more dealers at a particular 
location. In such situations the lower price has prevailed until 
the low-price-off-brand dealer saw fit to increase his price. This 
policy or practice has had the immediate effect of fomenting price 
wars among the retail dealers, and results ultimately in elimi- 
nating a substantial amount of price competition between and 
among both brand and off-brand gasoline. Moreover, short- 
term lessee dealers is: many instances have been coerced or induced 
by their oil company suppliers into so-called price wars in an effort 
to secure the business enjoyed by the low-price-off-brand dealer. 
It was also established that on occasion price wars have been 


started when some dealers engaged in price-cutting activities on 
their own initiative. 


1 Representatives of some of the oil a testified that such control is necessary 
in order that the oil ——as may pretnet eir substantial investments. Other witnesses 
testified that many retail stations have been maintained at locations long afer economic 


reasons for the substantial investment therein and their operation had disappeared. 
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( 5) The lessee dealer needs immediate and permanent relief to 

enable him to fulfill his role as an independent businessman. The 
present laws, procedures, and enforcement policies are inadequate 
to achieve effective and permanent relief. 

The committee based upon its conclusions recommended as follows: 

(1) That the antimonopoly laws designed to protect and pre- 
serve small and independent business enterprises as necessary to 
our free and oo enterprise system be strengthened. In 
that connection the subcommittee subscribes to the stated pur- 
poses and the principles embraced in H. R. 7096, for freedom of 
choice in trade, and H. R. 11, to secure equality of opportunity 
of all persons to compete in trade or business. 

(2) That all oil company suppliers consider: (a) The conver- 
sion of all leases with retail dealers, who have a satisfactory 
record of operation for a year or longer, into leases with a 
minimum term of 3 years, as is presently being done by some of 
the oil companies; (6) granting a new or untried lessee dealer a 
probationary period of from 6 months to a year after which 
period he should be tendered a 3-year lease if the company de- 
sires to retain him as a lessee, and (c) protecting the dealer dur- 
ing the probationary period by keeping his investment at a 
minimum and guaranteeing the return of his investment in the 
event the company does not wish to retain him as a lessee at the 
conclusion of the probationary period. 

(3) That the full House Select Committee on Small Business 
continue and expand its study of the problems of the small- 
business men in the petroleum and other industries who are 
dependent upon large suppliers, to determine whether legislation 
is feasible which would provide for an administrative agency 
with the duty and authority to order divorcement, divestiture, or 
other types of relief when certain conditions or standards, to be 
nea set, are found to exist in the petroleum or any other 
industry. 

(4) "That the record of the hearings be forwarded to the Anti- 
trust Division of the Department of Justice and the Federal 
Trade Commission and that these agencies (a) consider the utili- 
zation of existing laws to the extent possible to eliminate the 
deleterious practices shown in the record and the committee’s 
report, and (6) to report to Congress those areas in which exist- 
ing laws are not adequate to achieve relief and what further 
legislation is necessary in order to achieve comprehensive and 
permanent relief. 


Small-business problems raised by urban-renewal and slum-clearance 
projects 

The committee was in receipt of many complaints from small- 
business concerns concerning the inequitable treatment of such con- 
cerns, cansed by urban-renewal and slum clearance projects. In view 
of the number of complaints received and because of the difficulties en- 
countered by the small-business concerns due to the dislocation, the 
matter became a problem for investigation and study by this com- 
mittee. 

Public hearings on this subject were held on April 19, 1955, and May 
3, 1956. At the hearings, representatives of small-business concerns 
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were heard from Chicago, Ill., Baltimore, Md., New York City, and 
peice Fe D. C. Testimony was also taken from officials of the 
various Government agencies who were involved in the governmental 
programs of urban renewal and slum clearance. 

- “The committee found that small-business concerns who find them- 
selves on a site which is being taken over by urban-renewal projects 
are in double jeopardy. First, with the closing of their business and, 
second, the financial problem of relocating their businesses.. It was 
found that the urban-renewal projects created severe hardships to 
the small-business concerns unfortunately located in the dislocated 
areas. The financial problem of these small-business concerns in 
weathering the long period of transition of either locating the business 
in a new area or reconstructing a place of business in the old area was 
extremely difficult to these concerns. The committee determined that 
the housing law and those sections specifically relating to urban re- 
newal as then in effect made no mention whatsoever of or gave any con- 
sideration to the problem of aid to the small-business men. It was 
the opinion of the committee that this was a grave oversight. 

The committee found relief had been given to residential tenants 
because of such dislocation, and therefore recommended to Congress 
that similar provisions should be initiated to safeguard the business 
segments of the community. The committee recommended further 
that the aid should go beyond the “clearinghouse” provisions author- 
ized to replace families in living ed because the moving of a 
business concern entails a great deal more than the moving of a 
residential tenant. The dislocation costs of a business enterprise are 
much higher than that of a residential tenant. Suitable markets, good- 
will, and all other intangibles are left behind and new markets and 
goodwill are yet to be obtained. It was therefore unanimously rec- 
ommended that it was the duty of the Federal Government to alle- 
viate these problems of the small-business concerns wherever possible, 
both through financial assistance and expert technical guidance. 

It was therefore concluded by the committee that direct financial 
grants be awarded to small-business concerns dislocated by urban- 
renewal developments, and a new loan program be created by the 
Small Business Administration to aid these small-business concerns 
in the relocation and reestablishment of their businesses. 

Based upon the conclusions and recommendations submitted by the 
committee to Congress in House Reports 1588 and 2303, 84th Congress, 
action was taken by Congress in the Housing Act of 1956, which carried 
a provision for compensation to small-business concerns dislocated by 
urban-renewal and slum-clearance projects. 


Definition of small business 


One of the major functions of the Small Business Administration 
pursuant to the Small Business Act of 1953, as amended, was that 
the Administration establish a definition for “small business” and set 
forth the criteria for such definition in section 203 of the act which 
stated : 


For the parpete of this title, a small-business concern shall 
be deemed to be one which is independently owned and op- 


erated and which is not dominant in its field of operation, 
In addition to the foregoing criteria the Administration, in 
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making a detailed definition, may use these criteria, among 
others: Number of employees and dollar volume of business. 
Thus, the authority of establishing a definition by the Small Busi- 
ness Administration is clear, and its authority to establish a definition 
for small business for all Government purposes has never been ques- 
tioned by any department or agency, or by any interested party. On 
the contrary, it has been confirmed on numerous occasions. The Small 
Business Administration in its fifth semiannual report stated in deal- 
ing with this problem: 
* * * the Small Business Administration has the power to 
take arbitrary action in issuing a definition, * * *. 


The Department of Defense, by far the oi oy procuring agenc 
of the Government in dealing with the problem of defining sma 
business, has stated publicly, on the record, through its various spokes- 
men: 

It is intended to recognize the fundamental authority of 


the Small Business Administration in the field of setting up 
the definition. 


A review of the official expressions of congressional intent concern- 
ing the criteria for a definition, or the type of definition, to be estab- 
lished for small business which indicate that such definition should 
be on an industry-by-industry definition. 

This committee in its reports to Congress as early as the 8ist and 
82d Congresses stated : 


That the present definition of “small business” should be 


resolved realistically by a revised definition of industry by 
industry. 


In its final report in the 82d Congress this committee observed that 
it--- 

* * * an appropriate industry-by-industry definition in the 
procurement field would earry out public policy in the pres- 
ervation of free competition and independent enterprise. 

The concept of small business is an outgrowth of our public 
policy of preserving free competition and of maintaining the 
integrity of independent enterprise. 


In establishing the Small Business Administration the House 
Committee on Banking and Currency in its report on the bill stated: 


There can be many bases for the classification of business 
concerns to determine whether they are small or large. Con- 
cerns may be classified as to the number of employees, they 
may be classified as to net worth, or they may be classified as 
to tangible net worth within any of these classifications. * * * 


This wide discretion in establishing an industry-by-industry defini- 
tion was evolved because Congress was of the opinion that it is utterly 
impossible to define small business rigidly in the terms of number of 
employees, amount of capitalization, or dollar volume of business. It 
has been agreed by the authorities on this subject that an arbitrary 
method of establishing that a business is small or large based solely 
upon the number of employees is unworkable and unrealistic, 
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It is manifestly impossible to determine the status of any business 
for any purpose by merely counting the number of its employees. 
Throughout industry the number of employees is a variable factor 
in any measurable space of time. Limiting, in blanket fashion, small- 
business firms to 500 or less employees, such definition fails to dis- 
criminate by the various industries. 

Despite the authority which was vested in the Small Business Ad- 
ministration by the Small Business Act of 1953, no practical definition 
of sense business applicable to Government procurement has been 
pro 

This committee, therefore, in furtherance of the desire of Con 3 
again reiterated (House report) in no uncertain terms that although 
the Small Business Administration had had this authority and was 
required to define small business on an industry-by-industry basis, it 
has again thwarted the intent of Congress by its complete failure to 
publish such a definition. This committee, in House Report 2964, 
therefore recommended that the Small Business Administration im- 
mediately adopt an industry-by-industry definition. All procure- 
ment agencies of the Government were requested in that report to pro- 
ceed immediately in good faith, to effectuate such an industry-by- 
industry definition as required by law, and the repeated expressions 
of the intent and desires of Congress, as repeatedly urged by this and 
previous Congresses. 

And, further, in order to determine that the operation of such a 
definition has actually been put into effect, the Small Business Ad- 
ministration was requested to report to this committee on the opera- 
tion of such industry-by-industry definition. 

Air-pollution problems 

Many small-business men were adversely affected in their businesses 
and health due to air pollution, and asked Bubocmemisies No. 5 whether 
or not the Federal Government could take any effective action. As a 
result, it was decided that hearings in Los pars Calif., would be 
very helpful in determining what remedial Federal legislation would 
be most effective in combating the serious air-pollution problems of 
that and other cities throughout the country. 

Hearings were conducted in Los Angeles, Calif., and 20 witnesses 
were heard on May 18 and 19, 1956. Of these witnesses, 3 were orchid 

owers who testified as to the ruinous effect of smog on their crops. 
cnathes witness was a representative of the needle workers and cloth- 
ing workers who told of the harmful and irritating effect that air 
olution has on the eyes as well as on the general health, work, and 

roduction of the workers. Other witnesses, included engineers, pro- 

essors, chemists, and physicians, testified as to the causes and sources 
of air pollution and its deleterious effect on the health of people ex- 
posed to such air pollution. ; : 

On the basis of the testimony received, the subcommittee reached 
the following conclusions, inter alia: : 

1. Smog has produced, and will continue to produce as long as it 
exists, a very serious economic and financial loss to small business in 
the area affected, which is, in turn, translated into the general economic 
loss for the entire community. 

2. Because of such financial loss and harm to health, there is justi- 
fication and demand for immediate efforts to perfect devices that could 
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oes and a control the emission of gases and other air 
llutants emitted from factories, buildings, and all other sources, 
meluding motor vehicles and other forms of transportation. 

3. That immediate improvements at the local level are imperative, 
such as far greater cooperation between State, county, municipal, and 
district authorities ; increased penalties for violations of the applicable 
provisions of law; and the elimination of private incinerators. 

The subcommittee made the following recommendations: 

1. That the State and local governments should implement the 
Federal assistance available under Public Law 159 of the 84th Con- 
gress, which authorizes the United States participation in providing 
research and technical assistance relating to air-pollution control, in 
addition to utilizing their own applicable laws. 

2. That the Office of the Surgeon General of the United States be 
requested to make reer sparc findings of fact of the effect of air 
pollution upon the health of the people exposed. 

3. That the National Bureau of Standards be authorized to make its 
own tests of air-pollution control devices. 

4. That all installations of the Federal Government comply with 
State and local smog laws, regardless of whether or not such Federal 
installations are granted exemption from compliance therewith. 

5. That the records of the hearings and report of the subcommittee 
on this matter be transmitted to all appropriate Federal agencies with 
the request that the air-pollution problem in the Los Angeles area be 
given immediate consideration and that such agencies supply the sub- 
committee with estimates of the financial requirements for the execu- 
tion of an emergency air-pollution abatement program. 


Portland cement: Supply-demand outlook 


With the increase in demand for construction materials since 
World War II, there have been several periods in the past few years 
when there were at least local shortages of cement. By 1954 local 
shortages became acute, and with still increasing demand in 1955 
local shortages added up to a national shortage. 

As a consequence, the committee received a great many complaints 
from small-business people—both users of cement and dealers in 
building materials. These complaints were to the effect that con- 
struction projects were being delayed, with resulting penalties to the 
oan contractors, to people in related trades, and the general 
public. 

These complaints were a matter of particular concern to the com- 
mittee. It has been the committee’s repeated experience since World 
War II, that in periods when a basic material is in short supply, it is 
the smaller users who bear the brunt of the shortage. The reasons 
are doubtless perfectly natural, and there is no reason for thinking 
that such consequences are peculiar to the portland cement industry. 

The chairman of the committee instructed the staff to make a study 
of the prospects for an expansion of cement production, and to desi 
and send out whatever questionnaires might be necessary to obtain 
information on already existing productive capacity and the indus- 
try’s plans for capacity expansions. Such questionnaires were sent 
to the known sisiaithianbe of portland cement in September. On the 
basis of the returns for these questionnaires and from information 
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from published sources, the committee issued a report reaching the 
following summary conclusions: ; f 

Demand for portland cement has increased rapidly since the end of 
World War II. In 1955, 293 million barrels were produced, which 
compares with 208 million barrels produced in 1949, and 122 million 
barrels produced in 1939. 

With increasing demand in the postwar years, there have also been 
substantial expansions of productive capacity. It is apparent, how- 
ever, that growth in demand has far outrun capacity increases. There 
were acute local shortages of cement in many parts of the country in 
1954; and by the peak construction season of 1955 these shortages 
extended to at least 42 States. Delays in construction projects oc- 
curred in at least 38 States. ‘ 3 

During the year 1955, the industry rushed to completion projects 
which increased the industry’s capacity by about 6 percent. This 
expansion, plus new capacity coming into production in 1956, has 
alleviated the shortages—at least temporarily. Furthermore, at the 
beginning of 1956 producers had adopted plans for substantial addi- 
tional capacity to come into production in 1957, 1958, and 1959. Esti- 
mates of the time required to build a new mill range from 114 to 3 
years. 

There is considerable question, however, whether there will be suffi- 
cient capacity to meet demand by 1957, even if all of these plans are 
carried to completion. Indeed, if the Nation’s economy continues to 
grow as in recent years, the indications are that cement may be in tight 
supply again in 1957, and that successively larger shortages are in store 
for later years. 

The impact of the new Federal highway program will first be felt in 
calendar year 1957. The Bureau of Public Roads estimates that this 
program will create new requirements of 20.5 million barrels in that 
year; and that thereafter these requirements will increase rapidly— 
to 36.5 million barrels in 1960, to 39.6 million barrels in 1965—then 
decrease gradually to 23 million barrels in 1969, the last year of the 
presently authorized program. 

According to the committee’s survey, rated capacity for producing 
portland cement in the continental United States at the end of 1955 
totaled 311.5 million barrels. And according to the industry’s expan- 
sion plans at that time, 47 million barrels of new capacity are to be 
added in the year 1956; 17 million barrels in the year 1957; 4 million 
barrels.in 1958; and 1 million barrels in 1959. 

There are several methods by which possible future demand for 
cement may be appraised. 

If demand for cement in 1957 continues at the 1955 rate of per 
capita consumption, then “normal” demand plus expected require- 
ments of the expanded highway program will come to 329 million 
barrels. This would indicate a bare surplus of capacity, amountin 
to 5 million barrels—assuming that all of the rated capacity pla 
to be available in 1957 can be utilized at an average of 90 percent 
throughout the year. By the same method of comparison, deficits of 
4 million barrels would be indicated for 1958, 14 million barrels for 
1959, and 24 million barrels for 1960. A 90-percent capacity utiliza- 
tion would allow little, if any, margin of safety for breakdowns, 
renovations, strikes, or bad weather conditions. 
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Since 1932 the yearly volume of cement consumed in the: United 
States has been closely correlated with the Nation’s total production of 
goods and services (gross national product expre in constant 
prices). A number of public and private research organizations have 
ventured estimates as to what the GNP will be in the years ahead, as- 
suming that full employment continues, and likewise assuming that 
such things as population increases and productivity increases continue 
according to trends projected by specialists in these fields. If the 
1932-54 relationship between cement consumption and GNP continues 
in the years ahead, recent estimates of GNP for 1960 would indicate a 
total demand for cement ranging between 375 million barrels and 398 
million barrels. These estimates compare with 343 million barrels 
indicated to be available in that year, assuming a 90-percent capacity 
utilization. 

In the past, cement consumption has been even more closely corre- 
lated with the current volume of three classes of construction activity. 
The full-employment GNP estimated by one private research group, 
the Conference on Economic Progress, provides details for these classes 
of construction activity for 1957 and 1960. On the basis of these esti- 
mates, and assuming that the relationship between cement consump- 
tion and construction activity which prevailed in the years 1946-54 
will continue into the future, the indications are for a slight deficit of 
cement in 1957, and an increasing deficit in the subsequent years. If 
only an 85-percent rate of capacity utilization is maintained—which 
is a more likely maximum rate—then the indications would be for 
deficits of 15 million barrels in 1957 and 48 million barrels in 1960. 

There is no reason to think that cement producers should have 

lanned capacity expansions to cover possible demand so far in the 

uture as 1965. Yet it may be pertinent to observe that if our economy 
continues to grow without interruption, the prospects are for still 
further increases in demand for cement in the decades ahead. Accord- 
ing to estimates prepared by the economics department of McGraw- 
Hill Publishing Co., the National Chamber of Commerce, and the 
staff of the Joint Committee on the Economic Report of the President, 
full employment in 1965 should produce a GNP of between $538 billion 
and $550 billion, in 1955 prices. If the 1932-54 relationship between 
cement consumption and GNP continues to 1965, the indicated demand 
for cement would be from 398 to 407 million barrels, without additions 
for an expanded highway program. 

There have been few years in history when the cement industry pro- 
duced at a rate as high as 85 percent of capacity. One of the reasons 
lies in the nature of the product and the shifts in demand. Cement 
is an exceptionally “high freight-cost” item, and markets are thus 
local or regional. Furthermore, there are wide shifts in demand from 
one locality to another. Thus capacity may be idle in Missouri while 
demand goes unmet in Connecticut. 

In 1954, the industry set an alltime record on capacity utilization, 
then set still a new record in 1955. Capacity was utilized at about 
92 percent and 97 percent, respectively, in those years, These records 
appear to have been achieved, however, with little or no interruption 
for repairs, or because of labor controversies or unusual weather con- 
ditions. Furthermore, these high rates of utilization were achieved 
only with demand in some areas going unmet, and with demand being 
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met in many instances by purchasers paying excessive freight costs 
to transport cement over abnormal distances—including unusually. 
large amounts of imported cements. 

xpansion plans reported to the committee call for a addition 
of 73 million barrels of new 7. between the et, of 1955 and 
1960. Of this, 55 million barrels are to be in expansions of already 
existing plants, and 18 million barrels are to be achieved by buildin 
13 new plants. It appears that in only a few instances will the sineanct 
expansions bring about a better distribution of capacity. The greatest 
expansions are planned for those areas where the industry is already 
cote concentrated, and where new capacity appears to be least 
needed. 

In several respects the portland-cement industry appears to offer 
opportunities for new small businesses. 

ccording to the committee’s survey, there were 58 companies in 
the industry at the end of 1955. These operated 155 plants in 37 
States, In addition, 4 new firms—all small—were building or plan- 
a build plants in 1956. 
ile the largest firms in the industry were tremendously larger 
than the smallest, their productive capacities were not, for the most 
part, concentrated in large mills; rather, in widely scattered mills of 
about the same size as those of the smaller companies. 

The raw materials for making portland cement are widely available. 

In 1954, profits as a percent of sales were no greater for 6 of the 
lar roducers in the industry than for 9 of the smallest producers, 
and such profits were remarkably large for both size groups as com- 
pared to other manufacturing industries. Specifically, profits before 
taxes of the 6 large companies were 29 percent of their sales, and for 
9 of the smallest companies reporting such information, the rate was 
30 percent. Furthermore, the small companies as a group did not 
receive higher prices for their cement. 

On the basis of per-barrel capacity, the smallest producers had no 

ter fixed investment than the six large companies. At the end 
of 1954, the 6 big companies as a group had fixed investments (net 
property account) amounting to $1.94 per barrel of rated may ey ® 
10 of the smallest companies had fixed investments averaging $1.76 
per barrel. Roughly speaking, profits before taxes in 1954 would 
cover net property accounts in about 2 years. 

Some obstacles to new small firms entering the industry are, how- 
ever, apparent. And the same obstacles would meet small firms 
already in the industry wishing to make large expansions. Ten of the 
new mills for which cost data are available will have an average esti- 
mated cost of $5.71 per barrel of rated capacity. Furthermore, sub- 
stantial capital is required to build a new mill. The generally ac- 
cepted minimum size for a mill—if this can be judged from existing 
mills and those about to be built—appears to be about 1 million barrels. 
The indications are that about $6 to $7 million would be needed to 
construct and operate a mill of this size. 


Aircraft industry 

The aircraft industry is the Nation’s largest employing industry, 
employing approximately 800,000 men and women directly and 
hundreds of thousands more indirectly. With this in view the com- 
mittee deemed it important to examine the problems of small business 
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in the industry, to determine whether it is receiving its fair share of 
Government purchases and contracts. 
eset: were held by the committee on May 21, and 22, 1956, in 
or es, Calif., and on June 27, 28, 29, 1956, in Washington, 
The testimony give at these hearings indicated that the problems 
of the small-business men in the aircraft industry required further 
hearings and inquiry to determine to what extent it is feasible to 


revise procurement policies to bring about fuller small-business par- 
ticipation. 


Antitrust complaints 


The staff of the committee made an analysis and report on volume 
of the FTC antitrust complaints. The purpose of the report was to 
examine, in a summary way, the FTC’s antitrust complaints over the 
past 5% years, and to set out some of the considerations concerning 
the meaning of “mere numbers” as a measure of either quantity or 
quality of antitrust enforcement. 

The report was issued as & committee print on January 2, 1956. 


Problems resulting from the exclusion of small business from stockpile 
purchases and from participation in the disposal of surplus- 
products program 

Numerous complaints were received by the committee that small 
business was not receiving an equitable opportunity to participate 
~ the disposal of surplus products in connection with stockpile pur- 
chases. 

The committee held hearings to inquire into the operation of the 
surplus-disposal program of the Commodity Credit Corporation and 
the stockpiling of industrial diamonds as they are related to one 
another, and in particular as they relate to small business and the 
opportunities of small business to participate in the program authorized 
under Public Law 480. Section 203 of Public Law 480 of the 83d 
Congress authorized the Commodity Credit Corporation to exchange 
by barter surplus agricultural commodities for strategic materials. 

Hearings were held on July 11, 12, and 17, 1956, and the evidence 
indicated that small business was not receiving a fair and equal 
opportunity to participate in these programs and that the matter 
clearly necessitated further inquiry. 


A. T. & T. consent decree 


In the investigation and study of distribution problems affecting 
small business the committee became particularly concerned with 
the problems of small distributors and dealers in that they are de- 
pendent upon large integrated suppliers. The committee received 
numerous complaints from many industries that where the small- 
business man is dependent upon the large integrated suppliers, the 
large suppliers ex foit and often destroy its so-called independent 
distributors in Fie, gases of maintaining or creating alleged monopoly 
advantages for the suppliers. 

In this connection the committee received numerous complaints 
that the small-business men who as distributors or dealers are not 
receiving effective relief under our antitrust laws, particularly in the 
field of consent decrees. 

The committee therefore held a hearing on March 29, 1956, to study 
the A. T. & T. consent decree and on March 28, 1956, made inquiry 
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~_ the proposal for a consent decree disposing of the United Fruit 
0. case. 

‘The evidence adduced at both of these hearings clearly established 
that further inquiry and investigation were required by Congress in 
order to determine whether remedial legislation would be necessary. 
Disposal of Government-owned synthetic-rubber facilities 

The staff Paes a report on the facts concerning the planning 
of disposal of Government-owned synthetic-rubber facilities for infor- 
mation to Congress in their further consideration of problems arising 
in connection with the proposal for the disposal of such Government- 
owned plants. 

The staff report was issued on March 21, 1955. 


The organization and procedures of the Federal regulatory commissions 
and agencies and their effect on small business 


Early in 1955 the committee had received a number of disturbing 
reports—in the press and otherwise—about the regulatory agencies— 
the FTC and other commissions. According to these reports the 
Hoover Commission reorganization for these commissions has effected 
radical changes in their basic concepts. Specifically the Hoover Com- 
mission plans make the chairmen of each commission responsible to 
the President, to serve at the pleasure of the President. They give 
the chairman complete control and direction over the administration 
of the commission. Some of these reports suggest secretive and 
mysterious connections between the White House and these commis- 
sions. 

These commissions are charged with the duty of enforcing the anti- 
trust laws and other statutes in the public interest. Some are regula- 
tory commissions and agencies enforce other statutes and issue regula- 
tions which vitally affect small business. These agencies and 
commissions were established to carry out policies laid down by 
Congress. These policies basically are for the regulation of commerce. 
Power to regulate commerce is given Congress by section 8 of article 
I of the Constitution of the United States. 

In several instances Congress has delegated its power in this field 
under specific policy guides and with specific objectives to agencies of 
the Government. In no instance does any of these agencies have the 
power to regulate commerce except as specifically provided for by 
Congress. 

The constitutional and statutory concepts regarding the inde- 
pendence of these agencies and commissions have been affirmed by 
the Supreme Court of the United States in a number of cases, an 
ashen y one of which was Humphrey’s Executor v. U. S. (295 

. 5. 602). 

The House Small Business Committee received numerous com- 
plaints to the effect that the FTC and other regulatory commissions 
and agencies had failed to take action against acts and practices 
about which small-business concerns had complained. 

Subcommittee No. 1 of the House Small Business Committee 
conducted extensive hearings relating to the organization and pro- 
cedures of the regulatory commissions and agencies and their effect 
on small business and made its report thereon. The report was 
considered and approved by the committee. The find and 
conclusions reached were to the effect that Congress had wisely 
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in originally setting up these independent regulatory agencies in an 
effort to avoid the centralizating of executive power over the regulation 
of commerce. 

It was pointed out that the intent of the Congress to avoid central- 
ization of the porter to regulate commerce in the hands of the Chief 
Executive has become obscured, frustrated, and circumvented through 
the development of legislation, practices, and policies directed to 
other ends—such as, for example, efficiency in Government. 

It was pointed out that the Chief Executive now has the authority 
and the power to influence policies and decisions within these agencies. 
That stems in large part from the fact that the Chief Executive has 
the authority and power to appoint and remove the chairmen of these 
agencies who now have great powers over the administration of the 
agencies’ affairs, including the appointment of personnel. 

Moreover, it has been found that these regulatory agencies are no 
longer free to request of the Congress the funds that they need to 
regulate commerce. They are now compelled to make their requests 
to the Bureau of the Budget. That agency of the Chief Executive 
then approves an amount which may be requested of the Congress 
by each of the regulatory agencies. Often the amounts approved by 
the Bureau of the Budget are far below the amounts the agencies 
feel necessary for them to carry out the mandates in the laws entrusted 
to them. Although it was felt that the agencies are not free except 
with the approval of the Bureau of the Budget to make inquiries 
in the gathering of facts or to even report to the Congress what amend- 
ments are needed in the laws the agencies administer. Even the 
matter of deciding when the Supreme Court should be asked to review 
adverse decisions of lower courts, respecting the laws administered by 
these agencies, is now under the control of an agent of the Chief 
Executive and outside the purview of these regulatory agencies. 

It has been found that these great powers exercised by the execu- 
tive branch through these regulatory agencies in the regulation of 
interstate commerce has been misused to the detriment of small 
business and the public interest. 

Therefore the conclusion has been reached that Congress should 
act to remove from the executive branch the centralized power it has 
been acquired to regulate commerce and restore it in the respective 
idepenalent regulatory agencies in accordance with the original intent 
of Congress at the time it established those agencies. To that end the 
Select Committee on Small Business has recommended that the appro- 
priate legislative committees of the Congress consider during the term 
of the 85th Congress the following matters. 

1. That the various reorganization plans (sometimes referred to as 
Hoover Commission plans) applicable to the different independent 
regulatory agencies such as the Federal Trade Commission, Federal 
Power Commission, Federal Communications Commission, Civil Aero- 
nautics Board, and Securities and Exchange Commission be amended 
to the extent that the Chairman of such agencies be selected by the 
members thereof, ard that the powers placed in the hands of the 
Chairmen by said plans revert to the members of the agencies acting 
as a body in accordance with usual agency procedure (note provisions 
of H. R. 10791 introduced April 25, 1956); 

2. That the independent regulatory agencies be exempted from the 
Budget Act so that they may submit directly to the Congress, without 
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prior approval by the Bureau of the Budget or any other agency or 
official of the executive branch, their requests for appropriations; 
beg however, that such agency or agencies should furnish to the 

ureau of the Budget copies of their requests for appropriations in 
order that the Bureau of the Budget be informed and in a position 
to take appropriate action if it so desires; 

3. That the independent regulatory agencies be exempted from the 
Federal Reports Act in order that they may obtain from private 
industries and individuals such factual data and information as in 


‘their judgment may be necessary to carry out their statutory respon- 


sibilities; provided, however, it is recommended by this committee 
to the appropriate legislative committee that it write into such bill 
as it may approve appropriate safeguards against onerous and unrea- 
sonable reports and other information; 
4. That the independent regulatory agencies be exempted from the 
requirement that they secure prior approval of the Bureau of the 
Budget or any other agency or official of the executive branch before 
they submit to the Congress their views concerning legislation affecting 
their respective agencies and the laws entrusted to cheat by the Con- 
gress; provided, that copies of such proposals for legislation shail be 
urnished at the same time to the Bureau of the Budget for its infor- 
mation and appropriate action as it sees fit; and further 
5. Whether the independent regulatory agencies should be relieved 
from the requirement, and the circumstances under which they should 
be relieved from the requirement, that they secure prior approval of 
the Solicitor General or any other agency or official of the executive 
branch to petition the United States Supreme Court to review rulings 


or decisions made against such independent agencies. It should be 


understood that this recommendation does not include any proposal 
for legislation which would preclude the Solicitor General from rep- 
resenting any independent regulatory agency before the United States 


Supreme Court. 


Congress and the monopoly problem—66 years of antitrust development, 
1900-1956 

At the instance and under the direction of the chairman of the Select 
Committee on Small Business, House of Representatives, the Legis- 
lative Reference Service of the Library of Congress and the staff of the 
Small Business Committee prepared a compendium relating to con- 
gressional action and the monopoly problem through the 56-year 
period, 1900-1956. That compendium was approved by the com- 
mittee for printing as a House document. In the form of a committee 
print, it has already been acclaimed by officials and others interested 
in the antitrust field as a valuable reference work on congressional 
development of antitrust policy. 














CHAPTER X. THE COMMITTEE’S RECOMMENDATIONS 


This Nation’s historic policy has been to preserve a system of free, 
competitive enterprise. Indeed, our essential national philosophy is 
based on the premise that competition will regulate our economic 
affairs to the maximum extent, and that only in those fields of eco- 
nomic endeavor which are not suited to competition will the Govern- 
ment supply the regulation which is necessary for an orderly and just 
society. 

The national policy has been stated many times and in many ways. 
In the Small Business Act of 1953 it was stated thus: 


The essence of the American economic system of private 
enterprise is free competition. Only through full and. free 
competition can free markets, free entry into business, and op- 
portunities for the expression and growth of personal initia- 
tive and individual judgment be assured. The preservation 
and expansion of such competition is basic not only to the eco- 
nomic well-being but to the security of this Nation. Such 
security and well-being cannot be realized unless the actual 
and potential capacity of small business is encouraged and 
dawned. It is the declared policy of the Congress that 
the Government should aid, counsel, assist, and protect 
insofar as is possible the interests of small-business concerns 
in order to preserve free competitive enterprise, to insure 
that a fair proportion of the total purchases and contracts 
for supplies and services for the Government be placed with 
small-business enterprises, and to maintain and strengthen 
the overall economy of the Nation. 


As the minimum steps necessary to make this policy an effective 
reality, we recommend: 


TAXATION 


1. That the Internal Revenue Code of 1954 be amended to effect a 
substantial reduction of the corporate income tax rates on small corpora- 
tions, and, without reducing total Federal revenues from the corporate 
income tax, to impose a uniform system of progressive tax rates, so that 
corporations receiving progressively larger net incomes will pay progres- 
sively larger rates. 

It is apparent that the present structure of Federal income taxes, 
the corporate and individual income taxes combined, are bringing 
about rapid changes in the structure of American business. The 
individual income tax rates which unincorporated firms, or their 
owners, must pay, are high and steeply progressive. To a large extent 
the corporate form of organization provides a shelter against the high 
individual income tax rates, and allows the owners to accumulate 
“retained earnings” in the corporation. But the corporate income 
tax rates are iat, too, particularly on the corporation that actually 
bears a large part of the burden of this tax. The smaller the corpora- 


147 




















rs i <Hapeelee oe 
ectoeererenesbrectenasteatetanh oun <encoeenane-rapsennsomeash me " vena 


Sh gage Cae ES Ch 
pe Rain 8 al es ach RC nahn nano 





148 FINAL REPORT 


tion, as a general rule, the greater the competitive pressures under 
which it operates, and hence the greater the proportion of the burden 
of the tax it actually bears. Conversely, progressively larger corpora- 
tions enjoy progressively more freedom from competitive pressures, 
and, in reality, shift progressively larger proportions of the tax—largely 
onto consumers, but also in part, onto more competitive firms in the 
supply and distribution fields and onto the corporation’s employees. 
The result is that smaller corporations, much like unincorporated 
firms, are substantially drained of any earnings which might be in- 
vested in business expansion, while the corporate giants are gathering 
in the Nation’s “economic surplus””—represented by the savings avail- 
able for investment in business expansion. The corporate giants are 
using these savings to finance both plant expansions and wholesale 
acquisitions of smaller corporations, thus extending their control 
over larger shares of the business system. 

The present “‘normal”’ and surtax rates on corporate incomes create 
a combined rate which is steeply progressive between the range of a 
corporate income of $25,000 and a corporate income of up to about 
$400,000. The result is a tendency to “deconcentrate,’”’ and make 
more competitive, the small-business industries falling within this 
size range. As to bigger corporations, however, the effect of the tax 
is in the opposite direction, bringing about a rapid concentration of 
business into the hands of a few corporate supergiants having assets, 
usually, of more than $100 million. 

Unless all business is soon to be controlled by a few supergiant 
corporations in the multibillion dollar income range, provisions such 
as a corporate income tax rates must be made to lessen the 
shifting of this tax, and to bring about a more even and equitable 
distribution of the tax burden as between larger and smaller 
corporations. 

(2) That the appropricte committee review section 1361 of the Internal 
Revenue Code of 1954, and the regulations of the Commissioner of Internal 
Revenue pertaining to this section, and draft appropriate legislation to 
remove undu: obstacles, if any, which stand in the way of unincorporated 
business firms making effective use of the provisions by which they may 
elect to be taxed as a corporation. 

Section 1361 provides that proprietorships and partnerships ma 
elect, under conditions set out in the section, to be taxed as thoug 
they were incorporated. The principal conditions are that the pro- 
prietorship or partnership must be primarily engaged in manufacture 
or trade (as contrasted to professional offices) and in the case of a 
partnership, that it be owned by no more than 50 members. Use of 
this provision should greatly aid many unincorporated firms in expan- 
sions, where the owners find it advantageous to pay the corporate 
income tax rate, rather than the individual tax rate, on the earnings 
which are to be retained in the business. Under this provision 
executive salaries are, as in the case of firms actually incorporated, 
deducted from the firm’s taxable income as are other costs of doing 
business, and are not therefore subject to double taxation. 

It appears, however, that very few small firms are aware of this 
rovision and the procedures for availing themselves of it, and even 
ewer actually are using it. With substantial reductions in the cor- 

porate income tax rates on smaller corporations, as heretofore recom- 
mended, it will become increasingly advantageous for unincorporated 
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firms to avail themselves of this provision, and increasingly important 
that any procedural impediments to the use of the provision be 
corrected. 

(3) That the appropriate committees consider legislation to amend the 
Internal Revenue Code of 1954 be amended either: (1) to impose the 
capital gains tax on the owners of a business firm who sell the firm's 
assets in exchange for corporate stock, or (2) to remove the capital gains 
tax in the case of such assets when sold for cash. 

The owners of many small firms, when they reach retirement age, 
are confronted with the problem of selling the business. If they sell 
to a new group, for cash, they are liable for the capital-gains tax. 
On the other hand, if they sell to a corporation, and take corporate 
stock in exchange, the sale is tax free. Presumably each of these 
owners will be lable to the capital-gains tax at a later time, should 
he sell his stock; but if he wishes to leave his estate in this form, death 
wipes out the liability for the capital-gains tax. The result is that in 
the bidding for a firm that is up for sale, as between a group of indi- 
viduals and a well-known corporation with readily marketable stock, 
the individuals have to bid a price which would absorb the seller’s 
capital-gains tax. In short, this oddity in the tax code generates 
economic forces in favor of mergers with big corporations, rather than 
sales of going businesses to new, independent owners. And when it is 
a corporation that is up for sale, the forces are likely to be most formid- 
able. In the case of an unincorporated firm, the capital gains amount 
to only the normal asset appreciation, plus value of the firm’s good 
will. In the case of a corporation, however, the capital gains would 
include in addition the value of all the assets acquired with earnings 
accumulated over the years which were not paid out in dividends. 

(4) That the appropriate committees consider legislation to amend 
the Internal Revenue Code of 1954 be amended to give the taxpayer the 
option of paying the estate tax over a period of up to 10 years, with reason- 
able interest charges, in cases where the estate consists largely of invest- 
ments in closely held business concerns. 

While the present law affords some discretion to the Commissioner 
of Internal Revenue to defer payment of the estate taxes for periods 
up to 10 years, this provision of law applies only in the case of hard- 
ship, and it affords no relief when assets can be sold at what the revenue 
agents consider to be a fair price. 

Consequently, the present heavy estate tax is leading to the dissolu- 
tion of many small-business firms. It frequently happens, upon 
death of one or more of the owners, that funds for paying the tax can 
be raised only by selling the assets of the business. Consequently, 
an even more common event is that owners reaching retirement age 
exchange their business for more liquid assets, anticipating that the 
estate tax might force a sale of the business under unfavorable cir- 
cumstances. ‘These conditions, plus the peculiarity of the capital 

ains tax discussed above, are leading to large-scale mergers of success- 
ful small firms with bigger corporations. 

(5) That the appropriate committees consider legislation to repeal the 
excise taxes imposed during World War II, or reimposed during the 
Korean period, be promptly repealed, and that the necessary revenue which 
these taxes might yield be provided for in setting the progressive rates on 
corporate incomes, as already recommended. 
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These excise taxes, imposed during periods of national emergency, 
had as their purpose not merely the necessity for raising revenue, 
but also the purpose of discouraging unessential uses of scarce 
and discouraging the use of scarce materials and labor in the production 
and distribution of items which were considered not to contribute 
to the national defense. This latter purpose has now disappeared, 
and it is manifestly of doubtful wisdom to maintain, in periods of 
relative surplus, taxes which discriminate amon goods and services 
which consumers may want to purchase. Yet the taxes continue on 
a variety of so-called luxury goods, such as cosmetics, luggage, musical 
instruments, household appliances, and so on. 

The heavy impact of these taxes, as it happens, is on the smaller 
business firms. Furthermore, the transportation tax on freight 
shipped by common carrier discriminates as between small firms and 
their direct competitors in the big business segments of industry. 
Small manufacturers and other small suppliers tend to depend upon 
common carriers for transporting their goods to markets, in which 
case the tax enters into the cost of the delivered goods. In contrast, 
big manufacturers can avoid the impact of the tax by operating their 
own private transport systems, or by employing contract carriers to 
assemble their needed supplies and deliver their finished goods to 
market. 

PRICES, PROFITS, AND CREDIT 


(6) That appropriate committees make an investigation into the causes 
of the continuing price increases, in the nonagricultural segments of the 
economy, to determine in what segments increasing prices are having their 
origins in shortages, and im inadequate productive capacity, and in what 
segments increasing prices are resulting from inadequate competitive 
restraint and unwarranted profit-taking. 

The so-called inflationary forces at work in the economy have been 
one of the prime causes for the deteriorating position of small business 
over the past few years. The results have been both direct—in terms 
of small business margin squeezes—-and indirect, in terms of the credit 
restraints which have been imposed to combat these forces. Further- 
more, available indicators point to the conclusion that these so-called 
inflationary forces, occurring in a period of general surpluses, are 
nothing more or less than big business price increases made, and now 
being made, to take more profits. This is the exact opposite of what 
many big business spokesmen promised when Congress had under 
consideration removal of emergency controls, and, again, had under 
consideration removal of the excess profits tax. 

While the position of small business has been declining, even in 
the recent so-called boom period, it is manifest that a general business 
“bust,” or recession, will have a much more disastrous impact on the 
position of small business. Furthermore, the general public interest 
in avoiding a business depression is much osetia than that of main- 


taining small business. far, increasing big business profits have, 
to a large extent, gone into the creation of new productive facilities, 
but it is inevitable that too rapid a draining off of consumer purchasing 
power will result in reduced output in the new plants, a sharp reduction 
in Sey esi of new building, unemployment, and—in short—a down- 
ward spiral. 
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(7) That the House Select Committee on Small Business in the next 
Congress consider the proposition that there should be created a Federal 
Small Business Bank, to have authority and capital equal to that which 
has been provided the Export-Import Bank for financing sales of capital 
equipment and new businesses abroad, to assist in the financing of small 
business operations and expansion within the United States. 

The Export-Import Bank is principally engaged in financing, on 
long and easy repayment terms, sales of United States-produced capi- 
tal equipment for use abroad, and in financing the creation of new 
business abroad to the extent that capital equipment manufactured 
in the United States will be used. Recently the lending authority of 
this bank, which is wholly capitalized from Federal funds, was in- 
creased to $5 billion. In contrast, Federal assistance for financing 
small business in the United States has been greatly contracted. In 
fact, during the past 3% years the Small Business Administration has 
authorized altogether only $136 million in Federal funds to be lent to 
small business. Yet the inability of small firms to obtain access to 
credit grows ever more acute. 

While no criticism of the Export-Import Bank’s financing abroad is 
implied by this recommendation, it is manifest that all of the 
advantages, and perhaps more, which will result from such financing 
would also result from similar assistance in financing small and medium 
size business in the United States. Big manufacturers would enjoy 
increased sales of capital equipment, and such capital equipment put 
in place in the United States would result in expanding production, 
and in the development and use of domestic resources which are 
presently undeveloped. As an indication of the soundness of such a 
banking enterprise, it may be noted that lending operations of the 
Export-Import Bank appear to be profitable, in a purely banking 
sense, as the lending operations of the RFC were, during its period 
of existence, highly profitable. 

The Federal Small Business Bank here recommended, however, 
should to the greatest extent possible utilize and strengthen the 
private banking system, through a system of insuring small business 
loans for working capital and capital expansion, and by making direct 
business loans only where sound private credit cannot be made 
available under the insurance system. 


FEDERAL PROCUREMENT, BUSINESS ASSISTANCE, AND SUBSIDIES 


(8) That the appropriate committees make a thorough study of the 
Government’s policy concerning the acquisition and use of patents on 
inventions made as a result of Government-financed research and develop- 
ment work. 

The Federal Government is now subsidizing a major share of the 
Nation’s research and experimental activities, providing an especially 
large proportion of the funds for such work in fields of industrial 
techniques and product improvements. Furthermore, the huge and 
free-handed grants to private, profitmaking organizations are being 
given almost exclusively to giant corporations. More than that, 
the usual terms under which these grants are made assure the recipient 
of a profit on the research done, without risk, and whether or not the 
work done is successful. Then finally, the policy is to allow the 
business firm that makes a patentable invention as a result of Govern- 
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ment-paid research to acquire and control the patent. The Attorney 
General has said in a recent report on this subject that if the “tentative 
conclusions” of his report are confirmed by the gathering of much- 
needed additional information— 


* * * the present Government patent policy should be 
corntully reexamined and amended to provide stronger safe- 
guards for the maintenance of a freely competitive economy 
(report of the Attorney General of November 9, 1956, p. 48). 


Certainly, this matter raises questions of the utmost importance to 
small business and, indeed, of utmost importance to the future of the 
free-enterprise system. 

(9) That early in the next Congress, the House Select Committee on 
Small Business consider and é€ @ prompt recommendation on the 
question whether a special joint Senate-House committee, or a special 
joint executive-congressional committee should be established, with ade- 
quate appropriations and staff for its purpose, to make a thorough investi- 
gation and study of the manner in which Government contracts for ma- 
terials and services, grants of funds for research and development, tax 
amortization certificates, and other incentives and subsidies are dis- 
tributed, and the policies and methods by which these contracts are dis- 
tributed, with a view to determining the impact of Government contracting 
practices on the competitive structure of American business, and with a 
view to drafting appropriate legislation for, if need be, a fundamentally 
new approach to the problem of the Government acquiring necessary 
products and services. 

The President has recently announced the appointment of an inter- 
agency task force composed of officials of the “procurement agencies” 
to review present contracting procedures, with a view to obtaining 
greater uniformity of contract procedures among the several agencies, 
and with a view to recommending other improvements to assist small 
firms in obtaining greater participation in Government production 
contracts. This is a much needed step. It falls far short, however, 
of satisfying congressional interest in this matter, and manifestly, a 
task force made up of officials having, as it were, a vested interest in 
present policies and procedures is not likely to result in recommenda- 
tions for fundamental changes, which are indicated to be needed. 

The first problem is to develop information by which the present 
distribution of Government contracts, subsidies, and incentives can 
be intelligently appraised. As the Attorney General’s recent report 
with respect to the Government’s granting of research and develop- 
ment contracts pointed out: 


* * * the agencies administering the program have made no 
adequate compilation of statistical materials in this im- 
portant area * * *. The few analyses made have not ade- 
quately considered the problem of economic concentra- 
tion * * *. A comprehensive delineation of the exact prob- 
lem is a necessary first. step to its solution, 


And it must be added, and with no less emphasis, that the ‘“neces- 
sary first step” of delineating the problem is yet to be made with 
reference to the distribution of contracts for supplies and services. 
In the Department of Defense, where the distribution of Federal 
moneys are on such a scale as to make or break the competitive 
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character of American business, routine informational reports such 
as are found essential to the management of large private enterprise 
are unavailable, even in a rudimentary form. Yet such crude weather 
vanes as the Department has developed, such as the occasional 
report showing that substantially all of the contract business goes to 
the 100 largest contractors, suggest that the Department’s contract 
distribution seriously threatens to break the competitive character of 
the business ‘ 

Finally, when information is developed on the present contracting 
and incentive programs, and is compared with mformation onthe 
small business potential for participating in these contracts and in- 
centives, it should then be possible to find programs and, if need be, 
legislation, to protect the business system against improper adminis- 
tration of the Government’s business. 
ye, ar 7 ety bill - inthe How eee Services Procurement 

ct 0 , which was the House by a vote of 372 to 2 in the 
84th Congress, be jnsene tito law. ’ 

The Armed Services Procurement Act of 1947 restates our historic 
national policy that Government purchases and contracts for pur- 
chases of supplies and equipment shall be awarded by advertised 
competitive bid. This act also sets out, however, a number of excep- 
tional circumstances under which contracts may be placed by nego- 
tiation. Negotiation means, of course, that the Government con- 
tracting officer may inform and negotiate with as few or as many 
— suppliers as he sees fit. A study made by the Armed Services 

mmittee during the 84th Congress showed that only 6 percent of 
the value of all Department of Defense contracts awarded are awarded 
in accordance with the general policy of the law; and that 94 percent 
of the value is awarded under the exceptions provided in the law. 
Under the present law, moreover, it appears that a suitable exemption 
ean be found for negotiating contracts in the case of almost all cireum- 
stances and objectives which may arise, except to meet the objective 
declared elsewhere in law that small business shall be awarded a 
“fair proportion” of Government contracts. 

H. R. 8710, introduced by the chairman of the Armed Services 
Committee, in the 84th Congress, contained provisions for narrowing 
the general exemption for negotiating contracts, and it also contained 
& provision which would make it possible, under certain safeguards, 
to place contracts on the basis of negotiation for the purpose of 
bringing about a better distribution of military contracts as between 
large and small firms. 

(11) That legislation be enacted establishing the Small Business 
Administration as a permanent agency and making the agency inde- 
pendent of the executive branch of Government. 

The present iegal authority for the Small Business Administration 
is scheduled to expire June 30, 1957. One of the earliest actions 
indicated for the 85th Congress is, therefore, to undertake a review 
ns Small Business Act with a view to enacting strengthening 

islation. 

he greatest present need, and the indications are that the need 
will continue, is for a vigorous and informed Small Business Agency 
to make continuing studies and recommendations, both as to Govern- 
ment policies and programs and as to developments within the private 
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sectors of the economy, to the end that a substantially better climate 
for small business is created. Technical assistance other informa- 
tional services should continue to be provided to individual firms, but 
it is manifest that the greater service is to be found, not in assistance 
to individual firms, but in creating a framework of rules, regulations 
programs, and law which is conducive to a population of vigorous and 
self-sufficient small enterprises. In view of the nature of the principal 
job to be done, it would seem best that the agency be independent of 
the executive branch and thus uninhibited by the other administra- 
tive agencies in the direction of its proposals and recommendations. 


ANTITRUST AND TRADE REGULATION 


(12) That the “equality of opportunity bill’ which passed the House 
(as H. R. 1840) in the 84th Congress by a vote of 393 to 3 be promptly 
enacted into law. 

For reasons fully set out in chapter IV of this report, it is clear that 
one of the most serious threats to the continued existence of small 
business results from the recent deterioration of section 2 of the 
Clayton Antitrust Act, as amended by the Robinson-Patman Act. 
This is the antitrust law which was intended to place an effective 
restraint on manufacturers’ and other sellers’ discriminations in price, 
for the benefit of both small manufacturers and small business firms 
at all trade levels. Indeed, the basic objective of the law is to main- 
tain competition for the benefit of the whole public, since its provisions 
would, if effective, have the market place reward low-cost producers 
and efficiency at all trade levels, rather than have big business destroy 
small business by sheer abuse of power. 

In general, the act forbids the seller to discriminate in the prices 
he charges different buyers for a particular commodity or product 
where the discrimination is likely to have substantial adverse effects 
on competition as specified in the act. Certain clear exemptions are 
provided, such as the cost and market-change exemptions. Thus the 
seller may discriminate among buyers to the extent justified by differ- 
ences in his costs of manufacture, sale, or delivery of the goods to the 
different buyers; and he may change his prices as often as he likes, 
and as much as he likes, so long as these changes are not made as a 
cloak intended to conceal discriminations contrary to the intent of 
the act. 

In a closely divided opinion in the Standard Oil (Indiana) case, the 
Supreme Court held that the so-called good faith defense section 2 (b) 
of the act fully justifies a discriminato f Eeing practice, even where 
none of the specific justifications provided in section 2 (a) exists, and 
no matter what the consequence to the competitive system may be. 
Specifically, the Court held that a seller is justified in discriminating 
in price if the lower of his two prices is made in good faith to retain 
a customer who has received an equal low price offer from another 
supplier. The ruling seems to be limited only by the further qualifi- 


cation that the rival’s price must be a “lawful price,” or that it is at 
least so thought to be by the discriminating eltae, 

Even if it were possible to prevent matters from going no further 
than the Court’s ruling intended, the practical effects would be this: 
As long as there are small manufacturers, or other small suppliers, 
who attempt to get business by offering a lower level of prices than 
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those generally offered by large and well-established marketers, the 
latter are justified in discriminating to meet their would-be rivals’ 
prices in whatever corner of the market the latter try to enter. 

A second effect is, moreover, that destructive inequalities among 
large- and small-trade buyers are created; and small wholesalers and 
retailers are being squeezed out. 

_Even if it were desirable to maintain a ruling which would allow 
big manufacturers to freeze their market positions by engaging in a 
practice which inevitably frustrates small, low-priced rivals, it is now 
clear that the license to discriminate resulting from the Standard Oil 
= ruling cannot be limited merely to retaining customers. 

estimony from relatively small manufacturers and wholesalers of 
bread has illustrated graphically how a big manufacturer’s concen- 
trated advertising and promotional efforts, coupled with its dis- 
criminatory meeting of the small manufacturer’s prices, results in the 
big manufacturer’s taking all the customers, both old and new. 

After the Supreme Court rendered its interpretation of the law, 
the Standard (Indiana) case was sent back to the FTC for a finding of 
fact on the question whether, in light of this interpretation, Standard’s 
discriminations were “made in good faith to meet the lower price of a 
competitor.” While changing none of the facts which had already 
been reviewed by the Court, the FTC ruled that Standard had not 
acted “in good faith.” A court of appeals disagreed and overturned 
FTC’s ruling, and the case is now pending in the Supreme Court for 
another review. Thus, in one light at least, it appears that the 
Supreme Court is now to decide whether or not Standard was acting 
in good faith in doing what the Court has already said, and said 
approvingly, that it may do. 


n any event the Supreme Court has already interpreted the law, 
and the loophole is established. The question now before the Court 
is only one of whether Standard acted in good faith. As the Govern- 
ment emphasized in its last petition to the Supreme Court the loop- 
hole established by the Court’s previous decision is not to be ques- 
tioned. It said: 


Ii is now settled under section 2 (b) that an otherwise illegal 
price discrimination is not prohibited by the statute if shown 
to have been made in good faith to meet an equally low price 
of a competitor (Standard Oil Co. v. Federal Trade Commis- 
sion, 340 U.S, 231 (1950)). 


It is manifest that a corporation’s good faith is neither an adequate 
or proper ultimate test of whether it should be allowed to engage in 
a harmful practice. 

During the 84th Congress, both the House and the Senate con- 
sidered the “equality of opportunity” bill, which was introduced in 
the House as i. R. 11, a in the Senate as S. 11, and which passed 
the House as H. R. 1840. This bill would not remove good faith as 
a justification for all discriminations which would be illegal except for 
the good faith defense. The bill which passed the House would, 
however, conform the standard of illegality with the standard set 
out in other sections of the Clayton Act to define the extent beyond 
which certain other monopolistic practices must not be pursued, 
For example, section 7 of the Clayton Act declares that a corporate 
merger is illegal if the effect of the merger ‘may be substantially to 
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lessen competition or tend to create a monopoly,” and there is no 


— for excusing such a merger on the ground that it may have 
een made in good faith. 


Adopting precisely the same la e, the “equality of opportunity” 
bill which passed the House oun eleaiants tha peveatiad good faith 
defense as a justification for a discrimination where the effects “ma 
be substantially to lessen competition or tend to create a monopoly.” 
We believe that the law protecting small business against big business 
abuse of power must be at least as effective as the antim law. 

(13) section 4 of the Clayton Antitrust Act be amended to provide 
that, in the case of private damage suits arising from a violation of an 
antitrust law, the amount recovered in excess of the damages sustained 
shall not be treated as taxable income for Federal tax purposes; and that 
the tax liability for the damages collected be computed over the tax years in 
which the damages are shown to have been sustained. 

Section 4 of the Clayton Act provides that anyone injured by reason 
of a violation of the antitrust law may sue and collect threefold the 
damages he has sustained. In the past, this provision has created for 
the benefit of the general public, what is perhaps the most effective 
deterrent to antitrust violations. Since the provision permits private 
parties to force compliance with the antitrust laws, it provides a 
safeguard against the possibility that political influence in the Federal 
enforcement apeneee might frustrate enforcement. 

Suits brought by injured parties are not, however, easy to win. 
Plaintiff must show that the antitrust law has been violated, prove 
the amount of his damages, and, of course, prove that the violation 
was the-approximate cause of his damages. Such suits are, moreover, 
expensive and highly burdensome, particularly to small-business 
people.and individuals who cannot write off the costs to taxes: The 
person who has been injured must weigh the large probability of 
losing his suit, along with the risk of losing the large costs involved. 

Until recently, however, the possibility of collecting threefold the 
damages offered a reasonably effective mcentive for bringing such 
suits. It was the practice of the Internal Revenue Service to. allow 
two-thirds of the money colleeted—the amount over and above the 
actual damages proved—to go untaxed. In 1955, however, the 
Supreme Court ruled in Commissioner of Internal Revenue Service 
v. Glenshaw Glass Co. (348 U.S. 426) that the full amount collected 
is taxable as income. This means that the incentive for bringing 
private damage suits under the antitrust laws has been largely elimi- 
nated, yet it is clear that the public policy expressed in our antitrust 
laws needs the incentive we recommend as an aid to enforcement. 

(14) That the laws authorizing the ase ay cis nla pera | 
commissions and boards be amended to provide that the chairman of 
respective commission and board shall be selected by its members; and 
that the Budget Act of 1921 be amended to provide that the independent 
Federal regulatory commissions and toards shall make their requests for 
appropriations directly to Congress. 

he independent Federal regulatory commissions and boards are 
authorized by, and operate under, a delegation of the power to regu- 
laté commerce which is reserved to Congress by the Constitution. 
These independent agencies are charged with certain quasi-judicial 
functions in which capacity they were originally intended, and should 
function with the complete independence of the Federal court, ‘and 
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in which ey their actions are subject only to direction and 
review by the Federal courts. In addition they are charged with 
certain quasi-legislative duties in which they were intended to be an 
investigative arm of Congress. In all instances these agencies were 
created only after the problem of investigating and legislating for 
the fields of commerce over which the agencies are assigned jurisdiction 
became so complex that Congress found that permanent and highly 
ss staffs were needed to stay abreast of developments in these 
s. 

The Hoover Commission reorganization plans were adopted, with 
respect to most of these agencies, for the purpose of improving effici- 
ency in these agencies. Specifically, these plans provide that the 
chairman of each agency is to be named by the President, and is to 
serve at the President’s pleasure. They likewise provide that the 
chairman, in turn, shall have control over the administration and 
staffs of his agency. While these reorganization plans may have 
brought greater managerial efficiency, as is frequently the case with 
one-man responsibility, several years of experience with this form of 
organization has demonstrated that some loss of efficiency in terms 
of the broader purposes for which these agencies were created. A 
certain loss of independence, and an orientation toward the executive 
branch and its current policies has been inevitable. 

With reference to their quasi-judicial functions, these agencies are 
confronted with one problem which is not present in the administra- 
tion of the courts. Matters coming before the court are by adversary 
proceedings, and all members of the courts are assured of being 
presented with all sides of the facts and arguments. The independent 
regulatory agencies however are in a sense both prosecutor and juror; 
and in reality the staffs of these agencies largely determine what 
questions are put before the commissions and boards for decision, as 
well as what set of facts they shall have for reaching their decisions. 
Under these circumstances it is almost inevitable that those staff 
members who share the predilections and biases of the agency’s 
chairman will tend to move into positions of responsibility, to direct 
the course of the agency’s investigations and to direct the presenta- 
tion of facts, both to the board itself and to Congress. This is in 
contrast to the diversity of views likely to be considered, and the 
more diverse probing for facts which is likely to be made, when all 
appointed members of these boards and commissions have responsi- 
bility for the agency’s staffs and a knowledge, as it were, of the 
prosecutor phase of the agency’s activities. 

It is without criticism of any of the regulatory agencies, or any 
official of the Government, that we recommend that steps be taken 
to cut any possible ties between these agencies and the executive 
branch, and that the independence of these agencies be strengthened. 
It is also without criticism that we reach the conclusion that the 
amount of the appropriations requested for these agencies, and the 
amounts ott for what purposes, should not be controlled by 
the executive branch. 

(15) The appropriate committees consider legislation to amend sec- 
tion 7 of the Clayton Antitrust Act to provide an automatic injunction 
againsi a merger of big corporations, above a specified size, wntil the 
law-enforcement agencies have first been notified of the proposed merger 
and have been provided with the market information necessary for 
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determining whether or not the merger is likely to result in a “substantial 


lessening of competition or tendency to create y,” and these 
sacbliatin bthen biatons meieatlbtadadae hice ine whether 
legal proceeding will be brought 


More than 5 years of experience with the present antimerger law 
has demonstrated it to be grossly inadequate to its purpose. It has 
offered no real resistance to the greatest: wave of corporate mergers 
and consolidations of more than a quarter of a century. Plainly, the 
main weakness of the present law lies in its procedural provisions. 
Under these provisions, mergers are made and their legality litigated 
later. As a consequence, the purpose of the law to protect the 
public interest against substantial loss of competition is defeated in 
two r ts. First, the legality of the merger already made may be 
litigated indefinitely, while the public is denied the benefits of com- 
petition already lost. For example, the oe waned rs—which 
are involved in the first case brought by the Federal e Commission 
under the amended law—were made more than 5 years ago. Volum- 
inous hearings have been held before a trial examiner, at — public 
expense, but as yet the end of this case is nowhere in sight. 

Second, if and when litigation comes to an end, and the merger is 
declared to be illegal, there is no way the Government can bring 
about a renewal of the competition that has been lost. At best the 
courts may force the acquiring corporation to divest itself of illegally- 
acquired assets, but they cannot force the corporation to recreate an 
effective competitor. Plainly, if the antimerger law is to have any 
significant practical effect 1t must prevent monopolistic mergers, 
rather than providing procedures for trying to unscramble such 
mergers after they are made, 

(16) That the Clayton Antitrust Act be amended so as to make cease 
and. desist orders issued by the Federal Trade Commission—under this 
act—automatically final within 60 days unless appealed within that time. 

The Clayton Antitrust Act, one of the principal public safeguards 
against monopoly, contains a strange deficiency. An order issued by 
the FTC under this act never becomes final and binding, until it is 
appealed and a Federal court has so declared it to be final and binding; 
and, unlike orders issued under the Federal Trade Commission Act, 
there is no time limit for filing an rs ai Furthermore, for the FTC 
to appeal, it must prove that its order is being violated. This means 
that a —— which has been proved to be violating the antitrust 
law, and which receives an order to cease and desist its monopolistic 
practice, may safely ignore the order until such time as the FTC can 
gather new evidence and prove a continuation of the practice. Mani- 
festly, there should be a prompt correction of deficiencies which 
amount to an open winking at violators of the antitrust laws, and 
which, besides, involve large and unnecessary public expense in 
ned to a these laws. oe sdeshapiahe 

17) That legislation embodying princi: 0 ‘freedom 
choice in trade”’ bill be enacted. 

Several lines of trade are characterized by numbers of small 
een mane business firms engaged in or ing the 
products of one or more giant or Mena In many instances, how- 


ever, the continued existence of independent firms is contingent 


upon a franchise from the manufacturer-supplier, or, as in the case of 
retail gasoline dealers, upon a lease contract with the supplier. Inves- 
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tigations - this committee have shown moreover, that as a usual 
matter such franchises and lease contracts may be canceled at the 
supplier’s pleasure and the results are, in many instances, a dangerous 
restriction on the wholesaler’s and retailer’s independence. A riost 
serious result is that the supplier may dictate tie-in sales and exclusive 
dealing arrangements contrary to the purpose of section 3 of the 
pf. ape Act, and otherwise dictate the terms, conditions, and methods 
of the wholesaler’s or retailer’s operations, including the prices he may 
p< his customers. 

A bill introduced in the 84th Congress byjRepresentative Roosevelt 
(H. R. 8395) would amend and strengthen section 3 of the Clayton Act 
and would, furthermore, give to franchise and lease-contract dealers a 
measure of protection against coercion and unwarranted loss of their 
businesses, by providing for redress in the case of contracts canceled 
for any reason not specified in the contract itself. 

Prompt and effective legislation to accomplish these purposes is 
urgently needed, both for the protection of small business and the 
consumer. 

(18) That the House Select Committee on Small Business in the nezi 
Congress make an investigation and study of the extent and competitive 
effects on small business of the present state of interlocking boards of 
directors among corporations and, in light of its findings, recommend to 
the appropriate committees legislation to modernize and make effective 
section 8 of the Clayton Antitrust Act. 

When section 8 of the Clayton Act was drafted in 1914, it was then 
recognized that competition could be suppressed as effectively by the 
same men making up the boards of supposedly independent corpora- 
tions, as it could be by the ‘‘trust’”’ device, or by consolidation through 
mergers. Unfortunately, however, this section of the law, as originally 
enacted, conceived competition rather narrowly, and it prohibits a 
person from serving on, at the same time, the board of more than one 
corporation only where the corporations are, or have been, “com- 
a. Unlike other sections of the Clayton Act, moreover, 

tion 8 has not been modernized by language which recognizes, as 
in the case of section 7, that competition may be substantially lessened 
by vertical and conglomerate mergers, as well as by those which are 
“horizontal,”’ or involve direct “competitors.” ith our economy 
having reached a state where a number of materials promise to be 
chronically in short supply, and larger and larger shares of business 
of all kinds are being transacted through reciprocal or exclusive buying 
arrangements between and — big corporations, it becomes 
especially important that the law be made effective against inter- 
locking directorates which effectuate or facilitate a substantial lessen- 
ing of competition between buyer and seller corporations. Finally, 
with the rapidly increasing concentration of control over commercial 
banking and other sources of credit, and with small business finding 
access to financing more and more difficult, it becomes of paramount 
importance that the effects of interlocking directorates between 
financial institutions and the great industrial and public utility corpo- 
rations be examined, and that the antitrust law be made effective 
against undue control over the “universal commodity,” which is 
credit. 

(19) That,the recommendations*of this*committee in its report entitled 
“Small Business and the Aluminum Industry” (H. Rept. No. 2964) be 
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implemented and effectuated by the executive ies of the Government 
having the administrative functions in these hid eure 

Investigations of this committee have shown that nonintegrated 
fabricators of aluminum products operate under circumstances which 
offer peculiar and inherent threats to their continued existence. 
Production of primary aluminum in the United States is concentrated 
in three companies. These are large and — corporations, which 
not only produce the primary metal but fabricate aluminum products 
in competition with their customer-fabricators. The latter one, for 
the most part, are small and relatively feeble eo ma for primary 
aluminum. The industry has been characterized by repeated short- 
ages, and by a tendency for the primary producers to mcrease their 
fabricating operations. 

This committee has recommended that the appropriate adminis- 
trative agencies assist in establishing a ‘‘p corporation” for 

rimary aluminum, utilizing the authority of section 207 (a) of the 

mall Business Act of 1953, as amended. Such buying corporation 
would be jointly owned and operated by such nonintegrated fabri- 
cators as care to participate, and it would be authorized to enter into 
long-term purchase contracts with the aluminum producers, thus 
creating some assurance that needed supplies of the primary metal 
will be available to the nonintegrated fabricators. 

This committee has further recommended that—if and when such 
a “purchasing corporation” is organized—the Office of Defense 
Mobilization offer the corporation stockpile contracts similar to the 
contracts previously entered into with the primary producers, giving 
the “purchasing corporation” proportionate rights to place in the 
stockpile such surpluses of primary metal as it may acquire. 

We repeat our recommendation that the administrative agencies 
aid and assist in the establishment of such a “purchasing corporation” 
as we have —— 

(20) That the Small Business Act of 1953, as amended, be further 
amended 80 as to direct the Small Business Administration to carry out 
the intent of Congress and to discard the numerical definition of ‘small 
business"’ now used for procurement purposes, and set up in lieu ge | 
an industry-by-industry definition in accordance with and subject to 
provisions of the act. 

This committee, following hearings held on July 5, 1956, filed a 
report entitled ‘“The Definition of Small Business Within the Meaning 
of the Small Business Act of 1953, as Amended” (H. Rept. No. 2964). 
In that report this committee pointed out that the proposed definition 
for “‘small business’’ in procurement matters was in direct violation of 
everything that the Congress had said upon the subject over a period 
of many years, and that the continuance of the proposed “new” 
definition was in effect merely a continuation of the old definition 
repeatedly condemned by the Congress. 

The committee recommended that the Small Business Administra- 
tion discard that proposed definition and set up an industry-by-in- 
dustry definition of small business for Oban pe programs, The 
Small Business Administrator has willfully refused to follow the man- 
date of the Congress and the recommendation of this committee. It 
is therefore essential that an additional directive be written into the 
law requiring him to perform his duty in accordance with congressional 
instructions, . ck. at WAbs as ey 4 
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If we are to safeguard the small-business segment of our economy 
and guarantee to it a fair share of Government procurement, admin- 
istrative agencies must be required to follow the clear intent of Con- 
gress. The very fact that the industry-by-industry definition of 
small business works successfully in the loan program is the best proof, 
if further proof be needed, that such a program will work well in 
procurement. 

(21) The House of Representatives establish in the 85th Congress a 
Select Committee on Small Business. 

Since the first Committee on Small Business was established in the 
77th Congress, the House has seen fit to continue this committee 
without a break in continuity, in each term of Congress over the past 
16 years. The Small Business Committee is however not a permanent 
committee. If it is to continue, it must be reestablished by a resolu- 
tion of the House, at the beginning of each new Congress. The Small 
Business Committee is also not a legislative committee, and such 
legislative recommendations as it may make are made to the appro- 
priate legislative committees. Its assignment has, in the past, been 
to deal with the problems of small business. This has necessarily 
meant that its investigations and studies have cut across a wide field 
of economic problems, and across a wide field of Government programs 
and policies; indeed, any less a scope for consideration would involve 
an arbitrary and unrealistic approach to understanding the problems 
and forces affecting the small business segments of our economy. But, 
because of the necessarily broad scope which the House has repeatedly 
given to its Small Business Committee, it would not be appropriate 
that this committee be assigned the duties of a legislative committee, 
and this we do not recommend. 

Since our recommendation involves matters in which we have a 
deep interest, the welfare of small business and, in a sense, our own 
work, we recognize that we may be inclined to overvalue our accom- 

lishments and our recommendations that our work be continued. 

ve do believe, however, that much objective fact can be found to 
support the belief that in establishing and making available appro- 
priations for a Committee on Small Business in the past Congress, 
the House performed a worthwhile public service; and we believe that 
any fair appraisal of the present facts support the conclusion that the 
committee should be reestablished in the 85th Congress. 


84717—57——12 
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AppEnpDIx TasBLE 1.—Sales, assets and profits (after taxes) of 50 largest industrial 






corporations—1965 
[Amounts in thousands of dollars] 
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1 Net sales for fiscal years ending J 
2 Total assets employed in the business, 
* All figures in parentheses are losses. 
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APPENDIX TABLE 2.—Assets, deposits and ~— — taxes) of 50 largest com- 























mercial banks—195. 
{Amounts in thousands of dollars} 
Deposits E 3 
Rank Company Assets! ” — 
Amount | Rank | Amount | Rank 
1 | Bank of America (San Francisco) ._...._. $9, 669, 146 | $8, 802, 506 1 $66, 045 1 
2 | Chase Manhattan Bank (New York)....| 7, 509,248 | 6, 789, 358 2 42, 303 3 
3 | First National City Bank (New York)._| 7,201,025 | 6, 469, 225 3 42, 467 2 
4 | Manufacturers Trust (New York).......| 3,209,713 | 2, 956, 162 4 16, 003 ll 
5 | Guaranty Trust of New York......._-._. 3, 190,928 | 2,714,390 7 24, 327 4 
6 | Chemical Corn Exchange Bank (New 
York) Be ee Saas Oe AS St ES See 3, 156,074 | 2, 896, 013 5 17, 117 8 
7 | First National Bank of Chicago_.._._..__ 2, 976,710 | 2,717, 825 6 Ie, 5 
8 | Bankers Trust (New 7 sinouetiaiieakiah 2, 784,756 | 2, 404, 481 8 19, 6 
9 | Continental Illinois National Bank 
eee BS TR ioe ee gene AP RP oR 2, 473, 593 § 17, 540 7 
10 ‘irst National Bank & wre 
ee RE OS SES EE 1, 975, 963 10 16, 239 9 
11 | National Bank of Detroi 2,014, 709 | 1, 880, 287 ll 12, 338 13 
12 | The Hanover Bank (New York) 1, 958,971 | 1, 754,134 12 11, 628 14 
13 | Mellon National Bank (Pittsburgh). ._.. 1, 942,259 | 1, 673, 625 3B 16, 10 
14 | First National Bank of Boston........... 1, 812, 098 | 1, 613, 302 14 13, 747 12 
15 | Irving Trust (New York)................| 1, 733, 101 1, 558, 168 15 Il, 027 15 
16 | American Trust (San Francisco)......... 1, 541,811 | 1, 409, 841 16 9, 231 17 
17 | The Cleveland Trust. ................... 1, 447, 041 1, 358, 463 17 7, 146 20 
18 | First Miron ania ee 4 & Poti 
(Philadelp «ties. 1, 007, 690 983, 619 18 7, 686 19 
19 | The Philadelphia National Bank.._____. 1, 026, 348 910, 012 20 6, 127 22 
20 ote California National Denk (San 
| TES Re HE AN 1, 008, 468 922, 421 19 6, 106 23 
21 | J. P. Morgan & Co. (New York)-_......- 975, 032 878, 024 21 6, 502 21 
22 | First National Bank of Portland (Oregon)- 903, 435 821, 126 22 5, 216 29 
23 | First Western Bank & Trust (San 
why org Tor 07 Se SS GE a TY og 877, 064 799, 398 23 5, 359 28 
24 | Mow. York Twmet...) 6.005... 870, 655 772, 631 29 5, 886 24 
25 | Republic National Bank of Dallas_...._. 864, = 758, 977 31 10, 592 16 
26 | Seattle-First National Bank. _........... 861, 928 794, 081 24 5,715 25 
27 | United States National Bank (Portland, 
> cacti a-asihalbeadh lilt aiessspinahhithedibeie 847, 711 781, 493 27 5, 212 30 
28 | First National Bank in Dallas........... 845, 769 774, 069 28 7, 869 18 
29 | The Detroit Bank....................... $39, 319 792, 755 25 5, 498 26 
30 | Mannfacturers National Bank of Detroit. 831, 675 782, 559 26 4,376 35 
31 B (Los Angeles) ........... 818, 325 764, 177 30 4, 924 33 
32 | Northern Trust (Chicago) -.............. 775, 640 735, 983 32 2, 770 46 
33 | Harris Trust & Saving k (Chicago)... 766, 708, 772 33 4, 996 32 
34 | Nationa] City Bank of Cleveland __..... 749, 619 601, 966 34 4, 765 34 
35 | Marine Trust of Western New York 
CTD) © oa, snk clan cnonkdeadem 715, 375 658, 984 35 4, 004 37 
36 | Girard Trust Corn Exchange Bank 
CPRUAGSIDDIA).. ...6sidicnicocn<iddeecine 683, 989 592, 621 39 5, 378 27 
37 | First National Bank in St. Louis_....... 679, 057 627, 534 36 3, 498 40 
38 | Mercantile Trust (St. Louis) . .......... 671, 413 608, 108 37 5, 032 31 
39 | First Wisconsin National Bank (Mil- 
WUAMIRD 1.55... cd chtelinanssnipidiaaiiie 657, 356 604, 043 38 N. A. 
40 | Peoples First National Bank (Pitts- 
CifebGUSass 5 SSELEESEKRsNeESES SOS 605, 168 552, 085 41 3, 749 39 
41 | Wells Fargo Bank (San Francisco)._..... 596, 416 554, 647 40 2, 787 45 
42 | The Bank of New York. ............... 570, 258 511, 630 42 3, 065 42 
43 | Marine Midland Trust of New York___. . 486 492, 905 44 3, 470 41 
44 | Central National Bank of Clevelan#_.... 543, 933 500, 278 43 2, 957 43 
45 | Bank of California (San Francisco) -...-. 525, 560 474, 417 45 2, 635 48 
46 | Industrial National Bank of Providence 
CURE Wilvincnicisioitgs debiedunicaetbiomabinatinaciaie 498, 640 455, 277 47 2, 650 47 
47 National Bank of Commerer of Seattle -.- 494, 066 456, 504 46 4,031 36 
48 | Commerce Trust (Kansas See, 
pe RARER CS NITES ot heey ae 489, 662 450, 809 48 3, 906 38 
49 | Crocker First National Bank of San 
I Sa cvuie ohn nasiaia ici dcumiod 488, 995 438, 437 50 2, 569 49 
50 | Fidelity Galon Trust (Newark, N. J.)... 484, 982 445, 230 49 2, 815 44 
IN i siiceticiee 81, 237,811 | 73, 627,908 |........ 514, 152 |........ 























! Total resources as of Dec. 31, 1955. 
2 Net operating earnings after "taxes. 
3 Merged as Crocker-Anglo National Bank. 
4 Figures apply to holding company, Marine Bancorp. 


Source: Fortune magazine, supplement, July 1056. 
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and profits (after taxes) of 50 largest merchan- 


corporations, 1955 


ising 
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-AprenDrx TABLE 3.—Sales, assets, 


{Amounts in thousands of dollars] 
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47 Broadway- wRO BROT. sivdccccuimdacwie 
49 McCrory SRE ce ubbiietinnnsscbesaiah 


4B 1 DED BHO... co pubis Seba voce Shancsss 


9 | American 8 
46 


pS RR RES BRETT 


50 


See | RS eer rie ne 
48 


id | epee Tee... eas ke a 
14 | McKesson & 
18 | Colonial Stores__ 
R. H. M 
27 | Consolidated Foods..................... 


13 | The Ma 


RALSRRSRRESKSISG 
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21) 8 
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1 Net sales for fiscal years ending Feb. 28, 1955, through Mar. 3, 1956. All figures inclade consolidated 


% Total assets employed in business, 
Source: Fortune magazine, supplement, July 1956. 
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AprenpDIx TaBLe 4—Operating revenues, assets, and profits (after taxes) of 60 
largest transportation pe sre tre 1956 














[In thousands of dollars} 
Assets 2 Net income 
Rank Operating 
revenues ! 
Amount | Rank | Amount | Rank 

1 OME. 6 eis oo $951, 617 | $3,037,338 1 $50, 209 6 
2 | New York Central.........2. 2.22220 851,762 | 2,638, 288 2 57, 147 4 
3 | Southern Pacific... 2.5. .5ks 666,920 | 2,039,295 3 61,645 5 
4 | Atchison, Topeka & Santa Fe_..._...... 578,034 | 1,533, 164 4 77, 665 2 
§ | See Pe ee 509,362 | 1,433,946 5 79, 227 1 
6 | Baltimore & Ohio_-........-............ 432,061 | 1, 262,691 6 23, 919 12 
7 | Chesapeake & Ohio................-.--.. 380, 281 982, 552 7 57, 983 3 
8 | Missouri Pacific. ..............-.....-22. 300, 078 910, 906 10 14, 595 20 
© | Eipnete Oamteee gi ca coos. le 294, 525 688, 187 13 26, 542 10 
10 Southern tig anlihica en winkp iaigbia ane wie dabtiedisticte 276, 913 856, 149 u 37,993 8 
11 | Great Northern......................-..- 267, 095 936, 593 8 32, 064 9 
12 | American Airlines. ...................... 260,757 212, 165 36 18, 609 16 
13 | Chicago, Burlington & Quincy....._.__.. 251,754 818, 482 12 22, 158 13 
14 | Chicago, Milwaukee, St. Paul & Pacific_. 245, 498 673, 559 14 9, 532 31 
15 | Pan American World Airways_-_......... 238, 059 237, 488 33 10, 165 30 
16 | United Air Limes.............-..-...-... 235,578 200, 025 37 11, 245 26 
17 | Greyhound... L idciinbinseinadecnete aaa 225, 881 248, 581 32 13, 795 22 
18 | Trans World Airlines..............------ 217, 431 146, 919 43 5, 407 37 
19 | Norfolk & Western_.................-... 208, 891 631, 302 16 38, 631 7 
20 | Chicago & North Western._............. 198, 718 541, 803 17 2, 386 46 
21 | Eastern Air Limes................-...-2.. 198, 608 173, 786 40 13, 309 23 
22 | Chicago, Rock Island & Pacific...._.___- 189, 382 482, 601 19 16, 988 7 
23 | Northern Pacific........................ 183, 033 923, 351 9 19, 144 15 
24 | Louisville & Nashville................... 181, 206 641, 543 5 24, 638 ll 
25 | New York, Chicago & St. Louis. ........ 162, 297 459, 529 20 16, 687 18 
26 | Erie Railroad 0 RR GE See RR ten ST 161, 448 445, 459 22 3, 601 40 
27 | Atlantic Coast Line...................... 2 517, 549 18 13, 851 21 
28 | New York, New Haven & Hartford... ._. 155, 119 449, 257 21 4, 247 39 
29 | Seaboard Air Line Railroad...........-_- 154, 165 344, 536 25 21, 538 14 
30 | St. Louis-San Franciseo.................. 133, 401 373, 333 24 10, 770 28 
Oh Pe he oc neattadiidescwdndndinnnite 119, 623 433, 308 23 10, 897 27 
32 | Wabash_.... Sikhs acts epeeihoaeaalk: 118, 565 291, 010 28 15, 845 19 
33 | United States ‘Lines... oc eS RR eS FI 101, 841 144, 213 44 8, 683 33 
34 | Boston & Maine......................... 85, 907 272, 849 29 3, 323 41 
35 | Gulf, Mobile & Ohio.............-....... 83, 759 179, 978 39 6, 854 34 
36 Delaware, Lackawanna & Western .-_-.-- 82, 691 309, 121 26 3985 50 
37 | Matson Nav TS SEES CEA 81, 270 91, 448 48 4, 926 38 
38 | Texas & Pacific. PARANA 81, 005 250, 360 31 9, 280 32 
39 | Denver & Rio Grande Western....-_--_- 78, 393 215, 582 35 11, 415 25 
40 | Kansas City Southern. -..............-... 75, 620 253, 463 30 12, 104 24 
41 | Missouri-Kansas-Texas................-- 73, 251 378 27 3, 111 43 
42 | Northwest Airlines. -.................... 71, 363 55, 515 49 2, 116 47 
43 Philadelphia Transportation ...........-- 70, 453 98, 554 46 2, 720 45 
ree RS RRS eee Se 68, 911 220, 336 34 5, 599 36 
45 | St. Louis Southwestern.-_..........-....- 66, 952 182, 893 38 10, 579 29 
46 | American President Limes... ...........- 65, 540 122, 835 45 6, 012 35 
47 | American Export Limes_................. 62, 575 93, 055 47 3, 112 42 
OB 1 Dee Alp SA. kctincci cnop ches 62, 327 53, 504 50 2, 970 44 
RB Es Oe ee + eee 61, 049 149, 743 42 636 49 
50 | Central of New Jersey. -.........--..-.-- 58, 314 167, 263 41 1, 021 48 
pn — oe TEC RE ees 10, 839, 495 | 28, 722, 775 |.......- 906, 808 j....... a 























1 Gross receipts from transportation for calendar year 1955. Includes consolidated subsidiaries and leased 
lines. 

2 Total assets employed in business. 

3 Wet deficit. 


Source: Fortune magazine supplement, July 1956. 
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Apranorx T ' &.—Aasets, > ing » and ; ' taxes 50 
ABLB . aprralingnresunte ied: wiefite (after ) of 




















[Amounts in thousands of dollars) 
Operating revenues ? Net income 
Rank Company Assets, ! 
amount 
Amount | Rank | Amount | Rank 

1 | American Telephone & Telegraph 3__.... 14, 479, 642 | 5,297,043 1 683, 543 1 
2 | Pacific Gas & Electric ROS EE a 1, 864, 188 443, 500 3 71, 035 2 
3 | Consolidated Edison of New York....... 1, 606, 457 493, 620 2 52, 320 3 
4 | Commonwealth Edison.................. 1, 250, 197 336, 269 4 46, 461 4 
5 | American Gas & Electric. 1, 070, 844 257, 846 7 42, 410 5 
6 | The Southern Co 879, 803 209, 512 15 26, 378 13 
7 s on 968, 018 200, 413 17 30, 316 9 
8 | Public Service Electric & Gas 846, 423 273, 156 6 30, 334 8 
9 mm 833, 445 176, 580 ‘21 29, 629 10 
10 | Philadelphia Electric 766, 005 209, 909 13 33, 219 6 
11 | The Detroit 759, 644 219, 530 12 26, 297 4 
12 fagara Mohawk Power. 748, 175 227, 623 ll 29, 374 ll 
13 | Columbia Gas Syste 721, 046 304, 106 5 23, 688 18 
14 Tele 692, 919 209, 813 “4 31, 007 7 
15 | General Public Utilities 677, 474 174, 137 22 26, 253 15 
16 | American & Foreign Power. 657, 153 188, 370 19 14, 466 36 
17 | Consume 646, 137 189, 431 18 20. 036 12 
18 | El Paso Natural 638, 855 178, 097 20 19, 156 25 
19 nited 629, 905 239, 564 10 26, 156 16 
20 | Middle 590, 054 1538, 668 4 16, 825 32 
21 | Texas Utilities 536, 554 124, 904 27 24, 315 17 
22 lvania Power & Light ...........- 517, 613 120, 021 32 21, 436 21 
23 | American Natural Gas_.................. 513, 897 128, 815 23 14, 856 35 
24 | Texas Eastern Transmission............. 509, 525 163, 265 23 16, 704 33 
25 | Pacific Lighting... 2.22.22... usc 498, 120 208, 267 16 20. 440 22 
26 | New E id Electrie System........... 496, 598 130, 304 26 12, 448 45 
27 | Consolidated Natural Gas_........_..... 495, 922 239, 980 9 23, 258 20 
28 | Central & South West...........-- 2... 404, 731 113, 762 36 19, 765 23 
29 | Peoples Gas Light & Coke_.............. 482, 593 148, 269 25 14, 018 40 
30 | Oh ison 475, 000 123, 255 31 23, 351 19 
31 462, 540 106, 154 39 19, 052 26 
32 457, 914 119, 354 34 19, 763 24 
33 457, 034 126, 757 29 17,394 31 
34 442, 625 126, 30 18, 692 27 
35 378, 652 118, 175 35 14, 075 38 
36 372, 897 119, 911 33 16,512 34 
37 357, 751 86, 46 11, 065 47 
38 354, 555 99, 113 41 17,961 28 
39 352, 494 88, 45 17, 880 29 
40 orthern Natural Gas 351 462 107, 539 38 14, 385 37 
41 | Cleveland Electric Illuminating... .....- 341, 726 104, 349 40 17, 810 30 
42 | Public Service of Indiana...............- 330, 445 67, 202 50 , 536 43 
43 | Transcontinental Gas Pipe Line._....._. 324, 718 74, 690 49 9, 987 49 
44 | Wisconsin Electric Power.-.._........... 321, 199 95, 176 42 12, 162 46 
OB i Ties POW in ik a GS 315, 942 77, 605 47 12,510 44 
46 | Florida Power & Light. _...............- 307, 479 93, 069 43 3, 755 41 
47 | Western Union Telegraph. .............. 304, 575 242, 007 8 , 041 42 
48 | New York State Electric & Gas_..._.__.. 283, 528 76, 796 48 10, 631 48 
a+ Baten BAW... oss i se 276, 659 91, 486 44 9, 232 50 
50 | Cincinnati Gas & Electric... ........-... 268, 090 108, 046 37 14, 033 39 
OR ices eie seh a 43, 309, 222 | 13,612,584 |........ 1,771, 060 }........ 























1 Total assets employed in business Dee. 31, 1955. 
2 Gross receipts from operations during calendar 1955. 
# Does not include manufacturing subsidiaries. 


Source: Fortune magazine, supplement, July 1956. 














FINAL REPORT 


167 


AppenpIx Tasie 6.—Assets and insurance in * sae of 50 largest life insurance 



































companies, 195. 
{Amounts in thousands of dollars] 
Insurance in force ? 
Rank Assets,! 
amount 
Amount Rank 

1 | Metropolitan ----| 13,935, 630 66, 128, 121 1 
2 | Prudential_............ 12, 521, 497 51, 556, 764 2 
3 | Equitable Life Assurance... 8, 047,714 , 328, 3 
4 | New York Life...... iin 6, 050, 618 15, 059, 935 7 
ae, 8 See ee 4, 503, 161 17, 387, 138 4 
6 | Northwestern Mutual................................. 3, 414, 759 7, 933, 876 8 
7 | Aetma Life. .......... ike staid 2, 850, 821 16, 655, 248 6 
Dt eee TOR ii ecccccneditcdadsckdsslosccoos 2, 690, 194 17, 003, 000 5 
ae BS Co ee Sa eee 2, 475, 482 5, 359, 423 12 
ee RS aa ee 1, 883, 040 4, 892, 794 13 
it | New England Mutual... . 2... cccdccnccccsccnccees- 1, 691, 053 4, 386, 720. 14 
ee) 3 RR ee eee 1, 627, 923 3, 733, 481 17 
13 | Penn Mutual. -..... . . = 1, 578, 577 3, 855, 684 16 
Fe RES es ea Ae 1, 458, 418 7, 166, 357 10 
15 | Connectiont Mutual... once cennccccuscuccensne 1, 188, 653 3, 123, 346 2 
TE: 1 2S DENIES. on ecncdeckonainitnantanamanwetsedci 1, 128, 412 7, 432, 053 a4 
7 0 ESE ES Pee ANSE RA nee OT 791, 354 2, 468, 813 22 
18 | Provident Mutual of Philadelphia... ................. 776, 003 1, 728, 644 29 
00-1 ipahewy CNR ris carassessitecciscsssesnecctscdccccns 733, 230 2, 066, 940 24 
ee pceniontiedenauseined 716, 107 1, 481, 806 35 
, em ¥ SS Sa a eee 672, 287 3, 068. 366 21 
22 | National Life Insurance. ..............-.....-....-.--- 619, 905 1, 678, 930 30 
23 | National Life & Accident... ......................-.... 580, 144 4, 256, 943 15 
24 | American National__.... Ai aciealehds asi ab Rslgia tect saseotoicereia 575, 663 3, 438, 043 19 
St. Se ee SI. ctmichideneahnakamiwoones 562, 177 1, 428, 226 37 
A Ee ee ener ee een 560, 847 2, 167, 916 23 
SF. 5. ORES DOs cotnnctindencdbnatiienanimitinwstnnan 523, 207 2, 047, 558 26 
28 | Occidental of California.....................--.--.-..- 517, 440 6, 094, 476 ll 
29 | Teachers Insurance & Annuity Association..........-- 458, 610 224, 7 50 
30 | Fatieteon Biemdene <2. so. occ cece pecs cc ccesece 5 1, 451, 444 36 
SO 5 Cnt OE RR ihn ook con Sacked ccesdcccccuncscee 403. 67 1, 274, 555 42 
32 | Continental Assurance...........-....----..--.----.-- 394, 703 3, 727, 726 18 
33 | Life Insurance of Virginia............--...---.-------- 374, 07 1, 954, 297 28 
OT OIE oo ca ois cctcccntswcntasascatcatncsbance 369, 052 1, 340, 520 39 
20 t EG. ndncedsdnneddnesieweeebesusatatsandaeounneee 331, 957 2, 024, 827 27 
TOUS; PENI SIMI «cs dees tort onsite odotnep cioeapreenigip wins aitachin Wisere eee tenes 325, 130 1, 554, 807 32 
re Met CREF SMa oo oda nccceccsncscncccicénecse 323, 568 1, 118, 388 44 
BO} Aemeee MAWUURL, .<o5 <n ncn cece cc cceccecwcccnccecces 323, 392 1, 423, 701 33 
Ot DEED SEUEE. 33 2c obancnavesdsenceneadtessanidnseoe 308, 812 929, 942 47 
40 | Northwestern Nationa) Life....................-.--..-- 283, 516 1, 543, 129 33 
Me 5 Se SE io cries dace ck nace ap sosnmwmpndnneniea 243, 982 1, 633, 608 31 
eS ST Bn os oon cn nndetetccnussiceaneoeca+ 224, 215 2, 057, 421 25 
43 | Life & Casualty of Tennessee... ...............-...--- 218, 340 1, 258, 341 43 
44.1 Wash tention DIOR weve ceweswcccceccewcccscecewwes 211, 186 1, 295, 328 41 
45 | Minmesote Matin... .. cscs icc cncdscecicctsivnx 200, 815 1, 493, 820 ot 
OB + Liberty Natta! LAR. nw ccc nn pecnccescccsccesncesses- 186, 105 1, 044, 493 45 
BR RR Ee Sete ence ae 183, 856 1, 009, 733 46 
OF i vocaciocndccncconthendeensequckebuasnucns 177, 505 869, 288 48 
+ Pam Amer icts soi cook hen inde be SEES 176, 883 827, 065 49 
50 | California-Western States...............-------------- 172, 435 1, 327, 438 40 
Bic sinc achat incite aniecs teenie esdidamepnaaienniciatians $1,094,834 | 320,313,753 |....---... 

















1 As of Dec. 31, 1955. 
2 Face value of all life policies outstanding. 


Source: Fortune magazine, supplement, July 1956. 
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Appenprx Taste 7.—GNP in 1955 prices ‘and number of firms in operation, 


pent ere 








































































































1920 and 1929-56 
GNP in 1955| Number of GNP in 1955| Number of 
Year prices firms Year prices firms 
(billions) (thousands) (billions) | (thousands) 
IDs sh ni ction. 181.9 3,020.0 |) 1048. ......2.25..2.... 801.2 2, 905. 1 
NS RETR 164.7 2, 993.7 || 1044.... 324.1 2,916.5 
, RE. RRS 152.7 5 2s i RRR 317.5 3, 113.9 
BR Se ee 129.8 2, 828.1 || 1946. 283. 1 3, 487.2 
SE Oe 126.5 2, 782, 1 || 1947. 282.7 3, 783.2 
139. 5 2, 884.0 || 1948 295.8 3, 948.3 
154.2 2,991.9 || 1949 204.9 4, 000. 0 
174.2 3, 069.8 || 1950 321.8 4, 050. 7 
185.0 3, 136.3 || 1981 345. 4 4, 108, 5 
176, 5 3,073.7 ||. 1952... 357.5 4, 167.4 
190. 4 3, 222.2 |} 1953 374.3 4, 193.9 
207.7 6 OR Rime Se ee 365. 4 24,191.9 
240.3 3, 269.6 |) 1955. 387.4 24, 226.4 
271.1 3,185.8. |} 1956......... a ec 
Source: Data for business population are from of Commerce, Data for Neng 1929-54 in 
1955 prices are from Department of Commerce as published in the Economic Report of the President, 
January 1956; and for the year 1955 from Survey of t Business, June 1956, 
TaBLE 8.—Number and amount of SBA business loans approved 
Number Amount 
of loans approved 
approved (monthly 
(monthly average) 
Thousands 
ee ic. Barra sttematiiisnmndoik antes poravolacd ocbaaaiedadaeaais leoplrtoshniais taeda tibia s $557.0 
ee tin, ohn abaninnsn Ghene dadan senna a anda obannibikd seine 7 2, 692.0 
MINED inucth-daniedhuybadesaias saiaannwahiwat wk tektgwe boncawolisinn 102 5, 997.3 
roan aia habits taps ababedapudiedtheesch ches tiartaaredenicaietcers co eedata cbt Itai ss oe adapta elias 128 6, 528.0 
CS REE i AEE ETE i in Se ENED SN MERA Sal te GON IE 8S 4, 025.7 
1955—Ist quarter. Dinipis Dinkte daebieieath ened ake ccatanaaaale iosanpdbiindoanne at aketnatapist 71 3, 381.0 
II adh nscale dzutihs delghsna cesses cia aasbeconig ublorinabaanrce: Aion tong teagan albania in alt 103 4, 723.7 
3d Sonrtee DistitnishsiPtichin ait nce qptsais exniieal gidemenaianss ooh tniesbia nakcetaeler nei wavecere seal aigninnin 92 4, 312.0 
a en a tn ce cian cli welecuumemiietaomal 116 5, 798. 7 
Ne SEG CI A ic: cha Gin leas hacdniincciemiagrubiawaeg onsiotine enleeninaen de ebinatlas 173 7, 058. 7 
2d 257 10, 156.3 
ul 198 8, 008. 0 
229 9, 226.0 
201 7,531.0 
323 13, 609. 0 


























Source: SBA, Office of Controller, Reports and Statistics Division. 


Aprenprx Tasie 9.—Comparison o 


General Motors profits with combined profits 


of 82 percent of | aie States corporations 


Corporate tax returns for 1952 


General Motors’ income in 1955, after taxes, was equal to the 
combined income of smaller corporations accounting for 82 percent 
of all the corporations in the United States. 














Net income class 


Number of 


Net income 




















Thousands 


, 250 
447, 571 
458, 022 





1, 245, 843 
483, 872 









1, 729, 715 











40, 431, 697 











1, 550, 725 











Source: U.S. Treasury Department, Internal Revenue Service: Statistics of Income for 1952, pt. 2, table 
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Method of computation 

GM’s net income, after taxes, in 1955 was $1,189 million. 

Considering the latest tabulation of corporate income-tax returns, 
which is for 1952, it may be seen that all returns with up to $20,000 
net income, after income tax, reported a combined net income of 
$1,260 million, which is $71 million more than GM’s net income after 
income tax in 1955. (There was no excess-profits tax in 1955; so, for 
comparability, this tax is not substracted from net income in 1952.) 

It may be seen that the average net income after income tax of the 
returns in the $15,000-to-$20,000 class is— 





$346,651,000__ 
97,752 912,491 
Therefore, to account for $71 million, it would require— 
71,000,000 


oe 

$12,491 5,684 returns 
Now, 563,363 returns accounted for $1,260 million; so, substracting 

the 5,684 returns accounting for $71 million, we find an estimate of 

557,679 returns accounting for $1,189 million (the GM figure); and 

this number is equal to 82.98 percent of all returns. 


ApPENDIX TABLE 10.—Rate of failure by regions and States, 1940, 1950, 1951, 1952, 
1958, and 1954 





Failure rate per 10,000 listed concerns 
Region and State 





















































| 1940 | 1950 | 1951 | 1952 | 1953 | 1954 
New England: 
Te eg a oaks Seah .---| 61.6 30. 2 20.6 20. 6 20.6 31.3 
Oy ORs SR A RS a EN ge | 484! 46.7! 30.41 26.9] 26.9 24.6 
Vermont._.._. ts iE TERE aS ete ms Eee 2) ee 7.2} 194] 123 10.6 
ee ea a ee a Say ree Sn Sa | 68.3 57.1 42.7 41.6 35.8 43.2 
DigueeMbeG. sia. .dccrocacccosctasi-hwoccc-oct SL el. wee a ee 45.8 
Tn a AS SRR eee aS Dip MR Re te 65.6) 54.6] 61.7] 54.3] 640 68.5 
Total, New England........-.....----.--.----- | 65.4] 492] 381] 41.3] 38.5 42.8 
Middle Atlantic: - 
ar sg 168.3| 75.5} 826] 80.1) 886] 103.5 
PT WU os iso koatGde doe paecenbeniuaneesmn 78.3 38.1 33.3 33.4 38.2 40.9 
PIE nication ink stacks sidudinngsankenckaae 54.7 23.5 21.5 17.6} 22.3 29.3 
Total, Middle Atlantic........-............-..-.| 16.0] 526 52.2 | 58.6 68.5 
East North Central: 
Sule pata ead a eee eens wan ean 39.0} 25.3| 17.6] 159] 211 30.0 
RETRO ERS CST ep Sa ae ete ae ee 29.4 9.2 7.0 7.3 10.2 20.6 
nr oe ee as 76.7| 30.4) 23] 23.5] 23.5 29.4 
oN ar aaa ae Re RCE BES SS Sie 45.6| 29.7| 19.0| 17.7] 11.7 21.5 
UN sie | 445) 385] 2&7] 183] 27.8 34.3 
Total, East North Central.....................| 51.8| 27.3| 20.7] 17.8] 188| 27.6 
West North Central: 
“S32 RRO Na ee ea Pe eee 2.6| 108| 182] 124 15.2} 20.0 
Oo RT SO. EARN RST | 98.1 9.0| 94] 64! 120] 10.9 
IE cick eaacieraentunann ea enie= “} m2] wel m3] 103] os] 159 
ot 9 ame pa AR PR Se RO NT | 68 7.8 5.3 45| 3.5 5.5 
eS) RR Re NS Se ae | 22.6 7.5 4.5 54) 23 2.4 
OS IS SMG SE RINE. BEE | 4.1} 147 5.1 47| 64 13.7 
SR AE NIELS ae RIS TR ODE REN nee | 19.9 8.1 7.8 7.4| 10.1 15.3 
Total, West North Central............-.------- | 258] 124] 96] 86] 10.4] 144 
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1940 
37 
4 
21 
62 
26. 
44.7 
30.9 
69.5 
57.5 
47.4 
23.9 
36 
31 
36. 
32.7 





oe er we me eweseneees 











tole, and 1 


ee 


Region and State 









Est nnreetentaes> ons daiphnadsependnehianed 


District of Colombia... 2... 2- 50 soc cece 


Total, West South Central. .................... 
Sebel BROGAN, «oi inceccdccstuaconibenbanass 


Total, East South Central.....................- 
Mountain: 


West South Central: 


Total, South Atlantic..................--..-...- 


East South Central: 
Total, Pacific. 


SS eee 


ee Cat AO RE 
RIND i 6. c.cesscdcrcneccocstncccdcteaccebedinase 


TS i a a ea 


a ee 
Ta at ae 


BE iivnddscenase- 


ES RIN URES en SERS & 
EET AE 
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South Atlantic: 
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Dela 
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ArpeNnDIx TaBLE 11.—100 companies and their subsidiaries listed according to net 
value of military prime contract awards,' July 1, 1950—Dec. 81, 1965 ioe 





Percent of |Cumulative 
Millions of| United percent of 
Rank Companies dollars States United 
total States 





Vuited States total! 2... ss ose. 130, 008. 4 
Total, 100 companies and their subsidiaries 2. ........... 81, 575.6 


General Motors Corp. (Ethyl Corp.) 3 
Boeing Airplane Co. ._. unains 
United Aircraft Corp. (United Aircraft Service Corp.)....... 
General Electric Co. (General Electric Distributing Corp.) .- 
Poomemen AMOrE OO. ws ano os ice CC Sic beetase 
North American Aviation, Inc. _......-...-......-.....-...- 
General Dynamics Corp. (Electronic Control Systems, Inc.)- 
Lockheed Aircraft Corp. (Lockheed Aircraft Services, Inc., 
Loekheed Aircraft Service International, Inc., TSAR 
Air Terminal, Inc.)................--- ao 
9 | Curtiss-Wright cue (Marquette Metal Products Co., Inc., A 
Propulsion Research Corp.) 
10 | Republic Aviation Corp... 
11 | American Telephone & “Telegraph “Co. (Bell ‘Telephone 
Laboratories, Inc., Nassau Smelting & Refining Co., Ine., 
Teletype Corp., Weeo Corp., Western Electric Co., Inc., 
Wee OGNW 5h Rin cai caecdennsenslndiecesddsveyoecee 
12 | Chrysler Garp. (Chrysler Airtemp Sales Corp., Fargo Motor 
Corp., Pekin Wood Products Co.)....................-..- 
13 | Ford } fotor Ooi. PRE: SET IS I OYE ABE 3 8 Male 8 Sos ek 
Grumman Aircraft Engineering “Corp EERO VEE kine See ee Mev RIB 
15 | Sperry-Rand Corp. (Engineering Research aaapenten, “awe 
Instrument Co., Recording & Statistical Corp. 
Gyroscope Co., Vickers, Inc., Wheeler Insulated V Ww ree Co, wt 
Wright Ms achinery | SRS SERRE SRNR OU eto rep aa oa 1, 405. 7 ki 
Bendix Aviation Corp. ‘Bendix: Westinghouse Automotive 
Ate Weeite OO is 3 occ etbedi hese Habba ede 1,341.8 10 
ST | MiseGet Cohen Tid CRs 5 ii cee in eben oy tes’ 1,191.2 9 
18 | Westinghouse Electric Corp. (Bryant Electric Co., West- 
inghouse Electric International Co., Westinghouse Elec- 
trie Supply Co., Windsor Manufacturing & Repair Corp.).. 1 
Northrop Aircraft, Inc. (Radioplane Co.) -...........-....-. 
Studebaker-Packard Corp. (Aerophysics Development Co.) . 
21 | Radio Corporation of America (RCA Communications, 
Ine., RCA Service Co., Ine., RCA Victor Distributing 
Corp., Radiomarine Corporation of America)..........-.. 
McDonnell Aircraft RG ca. Satietnndkekctakddeckueancushdian 
Hughes Tool Co. (Hughes Gun Cai vcasnccnwdcsteundbiee 
Abed FP OOCMOUE, Wisden... cc pen dnncacessccasaassndacapecese 
Kaiser Motors Corp. (Kaiser Aircraft & Electronics Corp., 
Wives Movers, 2ne.): 2... css thn GeeRs. Recs ce 
International Harvester Co. (Hough (Frank G. 2 Co., Inter- 
national Harvester Export Co., MacLeod & Co., Inc., 
Metropolitan Body Oo.). ....0sisi sad ne. 
Goodyear Tire & Rubber Co. (Goodyear Aireraft C 
Goodyear Engineering Corp., Goodyear Synthetic Rubber 
Co., Goodyear Tire & Rubber ompany of Vermont, 
ee tnafiell TG C0.) ccacesncteusinivicntiveislisos 
Fairchild Engine & Airplane Co. .................-....--.-. 
Avco Manufacturing Corp... ....................-2-4 20. .04e- 
Olin-Mathieson Chemical “Corp. (Brown Paper Mill Co., 
Columbia Powder Co., Ecusta Paper Corp., Egyptian 
Powder Co., Liberty Powder Co., Liberty Powder De- 
fense Corp., Matholin Corp., Reaction Motors, Inc., 
United States Defense Corp.).. 556.8 .4 48.2 
International Telephone & oeeloeraph. Co. (Electrical Prod- 
ucts Investors Corp., Federal Eleztric Corp., International 
Standard Electric Corp., International Standard Trading 
© — — Laboratories, Inc., Mackay Radio & Tele- 


.0 100.0 
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5.2 


SEEE 


00. 

62. 
5. 
4. 
3. 
3. 
3 
2. 
2. 
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mo Craw 
& SSS BRE 
o Noor 


& meee 
2 Gan. 


8 
° 
o 
& 
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SEs 
nae 
Sia 
@ woo 


SBR 


8 


OD iis: Ccncwdct Disiiadsonentdbehuctagnkeudinadbenaithenes 515.2 .4 
peternationsl Business Machines Corp.._.......--....----.. 514.9 «4 
Eastman Kodak Co. (Eastman Chemical Products, Inc., 

Eastman a Stores, Inc., Holston Defense Corp., 
RoperGek Cur 2b sk isk i ee hi 512.4 .4 
Standard Oil Co. (New Saas) (Butterworth Syste 
Carter Oi] Co., Enjay Co., Inc. ey Export Sor: 
Esso Research & ae Go., eso. Rassarehs 
Engineering Co., Esso Shipping Co., Esso a oll 
Co., Ethyl ‘Corp. Gilbert & Barker "Manufacturing Co 
Humble Oil & Refining Co., Penola Oil Co., Standard- 
VRC OT 0 Jinn cciantescccceccwennsnscccoeavenccecenee 506. 1 4 50.2 


See footnotes at end of table, p. 173. 
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APPENDIX TaBLB 11.—100 companies and their subsidiaries listed according to net 
value of military prime contract awards,! July 1, 1960-Dec. 31, 1966—-Continued 












E 


Companies 


Cumulative 










percent of 
United 
States 







































36 
.» Hy: & een: BPO ie ee cka 
87 | Philo Corp. ( » Lansdale Tube Co, os ape 
. I industry Taventi sg sy wehecasamne ere 
ne us ventions, Inc.) §....-.. 22-2. e ce ee 
39 Heaie PR AIR a sin de evticubetiskkanbsacibiwuesedde 
40 | Hughes oo bee tn Ricibadic sk win ig qinceatalibbobeiaieln aa ois ake 
41 | Raytheon Manufacturing Co-.-........-......-.-...-..2-..- 
42 Merrit-Chapm ey Hn aa voe & Ra eee Co., 
Fer shipbealain g Corp. Newport Stel tion 
or’ pou g rp., Ne 

Co., ne Products & Chemical I Go. Wash Radio 

Produ 


43 | American Motors Corp. (American Motor Sales ap. * waxes 
44 | Bethlehem Steel Corp. (Bethlehem Pacific Steel 
Corp., Bethlehem 8 "~ Sees Shipyard, : aie Beth- 
lehem Steel Export alo Tank Corp. = Wak Nee 
43 | Gollite Radio O6.......... 5. dkasusnade dss selocn cand dbasad 
46 | Newport News Shipbuilding & Dry Dock OCo............. 
47 | Textron American, a ag i Vito oe Co. oie Corp. 4 
M nufacturing Co., Ryan Industries, In BS SGM SRR 


B Mai 
ACF Industries, Ine (Carter Carburetor saree: W-K-M 
Manufacturing POE cst seGccundbbaddbkunancananenuncds 
Continental Motors Corp. (Continental Aviation & Engi- 
aes Corp., Gray Marine Motor Co., Wisconsin Motor 
United States Rubber Co. (Mishawaka Rubber & Woolen 
Seemnatering Co., Texas-United States Chemical Co.,' 


$ $ & 


<A eR ee eee ee ene ween ee wee wenenee 


ee ee 


iP 
General Tire & Rubber Co. (Aerojet General Corp., Penn- 
Sylvania Rubber Co., RKO Teleradio Pictures, ne.)...-. 


Be 








53 | Standard Oil Company of California (American Bitumuls & 
Asphalt Co., Arrowhead & Puritas Waters, Inc., Cali- 
fornia Co., California Oil Co., rOalifornia Research Corp. 
California ‘Spray-Chemical .» California-Texas Corp., 4 
Caltex Oil Products Co.,’ uy = Refining Co., a 
Engineer Bag <= le Nav & Su Bon are Co., Oronite 
Chemical ¢ Fea oi Pe Asphalt & Bitu- 
muls Co., tandard O ‘= Ay | Ee a eee 

&4 | Bohn y Vow Pree & Brass meri eo Motors, Inc.)......... 

55 | Food Machinery & Chemical © TRESS aes SOR MAE ee 

me } Wbevens (5. Py Gai 2 node iicoiindcnwvasceccctsnnoeaces 

57 | General Precision Seite Pee. ame Corp., 

Askania Regulator Co., General Precision Quormesy, 
Inc., Griscom-Russell “Bo. Hertner Electric Co., Inter- 
national Pro r . Kearfott Co., Inc P Libraseo : 

Link Aviation, Inc., Minnesota Electronics Corp. 
Netlonal- Simplex: Bludworth Shand & Jurs Co., 
Society for Visual Education ‘on “Strong Electric Corp.).. 

58 | United States Steel Corp. (Isthmian pee de wa Co., Union 
Texas, Co. United States Steel Export SETS A 

59 California Texas Corp.,? Caltex Oll Products 

R Texas-United States Chemical Co................-.. 

oo Noni Atlantic Constructors. 

Gi | Booom Alroraft Oo... cee eS 

62 | Hazeltine Corp. (Hazeltine Electronics Corp.).............. 

63 | Cities Service Co., (Arkansas Fuel Oil Corp., Cities Service 
Gas Co., Cities Service Oil Co., Cities Service Research & 
Development Co., Orange State O11 Co. Pia eed 

64 | Federal artridge Corp Ccunncdsbigiiie esekdinstie das cbucia. 

OS F ORE BOO ionic cnn ence canta amide lal aese 

66 | Minneapolis-Honeywell Regulator Co_........2.....-...-... 

@7 | American Bosch Arma Corp........................-.....-. 

@ | Pailiips Petroleum Oo. . ooo. std eect i ces 

@ | Rheoms Manufacturing Oo. « . 2... ence ence coseccnnse 

7) | United States Hoffman Machinery Co. (Aerolab Develop- 
ment Co., Intercontinental Manufacturing Co., Radiant 
Manufacturin DGD niceties 6 stilbene ebbihd ais a alies ks a 

71 | Armour & Co.8 ( ae Worth Poultry & Egg Co., Inc., Look- 
out O1L& Hefiniine C Ds). nncnd apibbonwieeks acauucwatheces 

72 | Sylvania Electric Products, Inc.....-.--.....-.--..-.----..-- 

73 warp Tanmadat Corp., (Lindsswens (A. J.) & Hoverson 

74 ' Gilfillan Bros., Inc 


SOO ee ee eee ee eee meee eee ne eee sees 


. See footnotes at end of table, p. 173. 
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APPENDIX TaBLE 11.—100 companies and their subsidiaries listed according to net 
value of military prime contract auards,) July-1, 1950-Dec. 31, 1955—Continued 











Percent of |Cumulative 
Millions of; United percent of 
Rank Companies dollars States United 
total States 
total 

75 | American Machine & Foundry Co. (Associated Missile 

Products Corp., Cleveland Welding Co., Dewalt, Inc., 

Junior Toy Corp., Sight-Light Corp., Sterling Engineer- 

ing Co., Inc., Thompson-Bremer & Co., Union Machin- 

da SRR SE SERS ROS Te RDS Sein ae Ses TS 183.8 0.2 60.2 
76 | Motorola, Inc. (Motorola Communications & Electronies, 

Ne EE aS Se ee Sele Pe ee 182. 4 my 60.3 
77 | Allis-Chalmers Manufacturing Co. (Buda Co., LaPlant- 

Cheat Manufacturing Co,)....-....-..-..:-...-.-.......- 179.7 1 60.4 
78 | Ingalls Iron Works Co. (Ingalls Shipbuilding Corp.).......- 176.1 -l 60. 5 
79 | Mason & Hanger-Silas Mason Co., Inc..........-..........- 175.1 2 60. 6 
80 | Sinelair Oil Corp. (Sinelair Refining Co.). & 171.8 si 60.7 
81 | Bath Iron Works Corp......--............-..-.. 168. 5 me 60. 8 
82 | Northern Pump Co. (Northern Ordnance, Inc.).........-.-- 167.3 1 60.9 
&3 | Dynamics Corporation of America (Anemostat Corporation i 

of America, Reeves-Ely Laboratories, Inc., Reeves Hoff- 

man Corp., Reeves Instrument Co., Standard Elec- 

tronics Corp., Winsted Hardware Manufacturing Co.)-. 162.3 1 61.0 
84 | Goodrich (B. F.) Co. (Akron Rubber Co., Industry Inven- 

WNT RR Sn eS a pe oe ee ee 161.7 oh 61.1 
85 | Massey-Harris-Ferguson, Ltd_.........-..........2-22.-... 160. 6 “3 61.2 
86 | Massachusetts Institute of Technology... ...................- 158. 6 a 61.3 
GP Treen ta yes 900 in a a a 157.2 S| 61.4 
88 | Baldwin-Lima-Hamilton Corp._._..........-..........-.... 156. 4 2 61.5 
89 | United Industrial Corp. (Aircraft Armaments, Inc., Ameri- 

can Engineering Co., Hayes Aircraft Corp.)....._........-. 155.1 1 61.6 
90 | Admiral Corp. (Midwest Manufacturing Corp.) _........._- 152.1 «3 61.7 
91 | Borg-Warner Corp. (Byron Jackson Co., Morse Chain Co., 

Weston Hyadreuiics, Ltd.) ..... 2. 22422655. 6... kee. 149.8 | 1 61.8 
$2 | Burlington Industries, Inc. (Pacific Mills, Peerless Textiles, ) | 

Inc., Peerless Woolen Millis)... ............-.-.-.-.<.-...- | 147.8 | ‘84 61.9 
GR FREE a i iin dso wna akan sacs Choeam 1 142.9 me 62.0 
94 | Pacific Car & Foundry Co, (Kenworth Motor Truck Corp.)-| 142.7 1 62.1 
95 | Sun Oil Co (Sun Shipbuilding & Dry Deck Co.) -.........- 140.8 ae 62.2 
00-1 Caterpillar: Temetne O06 Sin cts te ects ssicesewete 136, 2 a 62.3 
RE a a ee eee 131.9 3 62.4 
98 | Stewart-Warner Corp. (Alemite Corp., Bassick Co.)......-- 131.4 a 62.5 
99 | American Safety Razor Corp. (Lightfoot-Schultz Co.) ___._.- 125.1 1 62.6 
100 | Shell Oil Co. Giyman (Julius) & Co., International Lubri- 

cant Corp., Shell Chemical Corp., Shell Development Co.) 123.8 1 62.7 

















1 Net value of new procurement actions minus cancellations, terminations and other credit transactions. 
The data include debit and credit procurement actions of $10,000 or more, under military supply, service 
and construction contracts for work in the United States plus awards to the listed companies for work 
overseas. 

Procurement actions include definitive contracts, the obligated portions of letters of intent and letter 
contracts, purchase orders, job orders, task orders, delivery orders, and any other orders against existing 
contracts, and debit and credit actions that amend, cancel or terminate contracts. The data do not include 
that part of open end or indefinite quantity contracts that have not been translated into specific orders on 
business firms. The data do not include purchase commitments or pending cancellations that have not 
yet become mutually binding agreements between the Government and the company. 

2 The assignment of subsidiaries to parent companies is based on stock ownership of 50 percent or more by 
the parent company, as indicated by data published in standard industrial reference sources. The com- 

ny totals do not include contracts made by other United States Government agencies and financed with 
Detense Department funds, or contracts awarded in foreign nations through their respective governments, 
The company names and corporate structures are those in effect as of Dec. 31, 1955. Only those subsidiaries 
are shown for which procurement actions have been ey pe 

3 Stock ownership is equally divided between General Motors Corp, and Standard Oil Co. (New Jersey); 
half of the total in military awards is shown under each of the parent companies, 4 

# Awards to Hughes Tool Co. include awards to Hughes Aircraft Division prior to Dec. 31, 1953; on that 
date the Howard Hughes Medical Institute, a trust, was established to own all stock of Hughes Aircraft 
Co., incorporated in Delaware on that date. : 

5 Stock ownership is equally divided hetween Firestone Tire & Rubber Co. and the B, F. Goodrich Co; 
half of the total in military awards is shown under each of the narent companies. 

¢ Stock ownership is equally divided between United States Rubber Co, and the Texas Co.; half of the 
total in military awards is shown under each of the parent companies. 

7 Steck ownership is equally divided between Standard Oil Co. of California and the Texas Co.; balf of 
the tots] in military awards is shown under each of the parent companies. 

8 Exclodes all procurement actions of less than $25,000 from Quartermaster market centers, beginning 
Feb. 1, 1953. 
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by SBA on which disbursements 
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Aprenpix TaBie 12.—Business loans approved by SBA on which disbursements 
had been made in the period Aug. 1, 1968, through Sept. 80, 1950, by congressional 
eptle— Continued 

Direct loans Bank participation loans 
State and congressional ; 
district Amount disbursed 
Num-| Amount | Amount |Num-) Amount 
ber japproved| disbursed | ber | approved 
By SBA By bank 
ILLINOIs—continued 
Congressional District__|_.....|_..-..-..-}---2 2202. 3 | $96,000.00 | $65,250.00 | $30, 750.00 
Congressional District-_|......}.-.....-..}---.-- 2.0... 7 | 465,000,00 | 396, 500. 00 68, 500.00 
| pe REA os Bice 15 | $631,475 | $631, 475.00 76 (3, 914, 750.00 (1, 634, 575.00 |2, 305, 175. 00 
INDIANA 
“Ist Congressional Dis Wsadenslennmheoteliaeebnuiecses 1 4 4 & eee 20, 000. 00 
Congressional District 1 28, 710 28, 710. 00 5 | 281,000.00 | 183, 500.00 97, 500, 00 

3a Congressional District _..}......j..2....... SENET A « 6.} 270,000.00 | 187, 500.00 82,.500. 00 

4th C onal District .. 1 66, 000 66, 000. 00 3 | 138,000.00 |......_..._...| 188,000.00 

5th Congressisnal District... 1 22, 500 22, 500. 00 10 | 670,000.00 | 209,200.00 | 447, 561.92 

6th Congressional District...}......|.-2-.-...}--.----.2 22. 5 66, 000. 00 9, 000. 00 57, 000. 00 

7th Congressional District... 1 90, 000 90, 000. 00 6 | 166, 500.00 78, 500. 00 88, 000. 00 

8th Congressional District ...|...-..}.-.......}.-.-.2-.--2.- 7 | 472, 500.00 $4, 250.00 | 388, 250. 00 

SRS BURRIS ERE IS ORE | I a 6 | 198, 000.00 46, 500. 00 146, 500. 00 

10th Congressional District... 2 55,000. 55, 000. 00 3 173, 000. 00 17, 250, 00 155, 750. 00 

11th Congressional District_. 1 10, 000° 10, 000. 00 6 | 140, 500.00 19, 125. 00 121, 375. 00 

TONS pate con kcies 7 | 272,210'| 272,210.00 58 (2, 590,500.00 | 834,825.00 [1, 742, 436. 92 
10WA 

Ist Congressional District... 1 40, 000 40, 000. 00 16 | 554, 200. 00 93, 325.00 | 460, 875. 00 

2d Congressional District... _|......}-....-....}--.------2 22. 9 | 178,000, 00 72, 850.00 | 100, 450. Ov 

3¢ Congressional District_...|......|..........|-----....--.. 15 | 224.340, 00 66, 750.00 | 157, 090. QU 

4th Congressional District... 1 10, 000 10, 000. 00 5 154, 500. 00 19,000.00 | 135, 500.0 

6th Congressional District_..|......|....-.-...|---.--.-.-.-- 3 34, 000, 00 11, 250. 00 750. 00 

6th ae py District... 5 91, 500 90, 416. 40 @ | 526,000.00 | 348,454.14 162, 345. 86 

7th Congressional! District... 1 3,000 3, 000. 00 5 | 165, 000.00 43,000.00 | 122,000.00 

8th Congressional District... 2 64, 000 64, 000. 00 23 | 834,250.00 | 284,110.88 | 550, 139.12 

re 10 | 208,500 | 207, 416.40 85 (2,670, 290.00 | 938, 940.02 |1, 711, 149. 98 
KANSAS 

ist Congressional District... 4} 295,000 | 295,000.00 13 | 538,394.58 | 246,600.00 | 248,204. 58 

2d Congressional District... 7 | 274,000 | 262,355.00 10 | 572,300.00 | 151,470.00 | 420, 730.00 

8d Congressional! District _ _- 4 56, 500 56, 500. 00 8 | 390,000, 00 65,625.00 | 306,875.00 

4th Congressional! District... 13 | 212,600 | 212,121.14 30 | 915,050.00 | 360,345.00 | 545, 705.00 

5th Congressional District...| 11 | 797,329 . 728. 23 19 | 833,200.00 | 368,790.00 | 409, 410.00 

6th Congressional District... 2 161,500 | 161, 500,00 17 | 784,500.00 | 315,500.00 | 451, 400.00 

eR ids din GER 41 |1, 796,929 |1, 783, 204. 37 97 (4, 033, 444. 58 |1, 517, 430.00 |2, 382, 414. 58 
KENTUCKY hs 

Re he, tes District__. 3} 140,000 | 131,765. 60 9! 193,200.00 | 110,130.00 83, 070. 00 

Congressional District... 1 16, 000 16, 000. 00 6 | 505,000.00 | 307,500.00 197, 500, 00 

ia at a District... 1 60, 000 60, 000. 00 9} 612,300.00 61, 500.00 | 550, 800. 00 
h Congressional District... 1 65, 000 52, 700. 00 5 169, 000. 00 78, 750. 00 90, 250. 00 

itn Congressional ‘District_..|......j....<-...i}-.c..25-..... 2 | 255,000, 00 96,000.00 | 158, 787.00 

‘6th 1 District... 2 100,000 | 100,000.00 2 sh eonee 25, 701. 00 9, 299, 00 

Teak COOTTOUNNOTINS TINT Fo oT se ceonaslouscenccenane 8 000.00 | 140,219.00 | 227,781.00 

8th Congressional District... 2 | 118,260 94, 612. 00 5 | 208, 400.00 88, 500,00 | 119, 900,00 

fi || ARES oe hr ON 10 | 494,260 | 455,077. 60 46 |2, 345,900.00 | 908,300.00 /1, 427, 387.00 
1st Congressional District... 1 5, 000 5, 000. 00 2{ 155,000.00 |...--....-._. 155, 000. 00 

2 MN oe a eet > ee Nk a, 250, 000. 00 
yee pe ap eg, tented Meigaenah Ub haedeven ® REDE - 41 385,000.00 j_-..-._...... 385, 000. 00 

4th Congressional District._.|_.....}..........}.--.-...----. 1 40, 000. 00 000. 4,000. e 

5th Congressional District__.}...-.2). 2-2 feel 2 153,000.00 | 114, 750.00 38, 250. 

6th Congressional District...|.....-|...--.----|--..----..--- 1 30, 000. 00 j.0......-... 30, 000. 00 

7th Congressional District... 3 | 120,000 | 120,000.00 4} 490,000.00 45,000.00 | 445,000.00 

8th Congressional District... eS Ra ee een ee eine as OS) aan maep OT ips gli ai 

Petes ..| 5 | 280,000 | 250,000.00 | 26 |1, 503,000.00 | 195, 750.00 |1, 307, 250. 00 
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had been made in the period Aug. 1, 1953, through Sept. 30, 1956, by congressional 
distriets—Continued 
Direct loans Bank participation loans 
State and congressional 
district : Amount disbursed 
Num-| Amount| Amount |Num-| Amount 
ber japproved! disbursed | ber | approved 
By SBA By bank 
| | 
MAINE j 
i 
ist Congressional District __. 4} $3,600 | $3,600.00 6 | $315, 000, 00 $120, 000. 00 | $191, 981.84 
2d Congressional District __ 4 42, 500 42, 500. 00 1 SEMNOD bono cece 35, 000. 00 
3d Congressional District. __ 2| 18,000 | 18,000.00 | 3 | 990,000.00 | 286,058.00 | 47,339. 78 
eee CS eh ss ss SD 10 | , 100 | 64,100.00 | 10 |1,340, 000.00 | 406, 058. 00 274, 321. 62 
MARYLAND 
] 
ist Congressional District. _. 1 5, 000 | 5, 000. 00 5 252,500.00 | 71, 564.70 180, 935. 30 
2d Congressional District... 3 175, 000 | 145, 897.11 | aT 206, 000. 00 142, 500. 00 38, 500. 00 
3d Congressional District___. 2; 23,000; 23,000.00; 1 40, 000,00 |-...-.-...---| 40,000.00 
4th Congressional District... 2 | 225,000 | 125,000.00 j_....-}.........-..- Te ee Ofer int Mond 
5th Congressional District___|...... SOUS PRE Sere eS 1 | 50,000.00 | 37,500.00 12, 500. 00 
6th Congressional District... 1 | 25,000 | 25, 000. 00 | 1 | 571,000.00 | 127,950.00 | 307,050.00 
7th Congressional District ...|_....- ATLL TRY BS 5 OF 90,000.00 | 67, 500.00 22, 500.00 
| eee ERS i) 453,000 | 323,807.11 | 25 |1, 209, 500.00 447,014.70 | 601, 485.30 
MASSACHUSETTS 
i | i 
ist Congressional District...|...__. EP ML TRS ee ae | 2] 70,000.00} 40,000.00 | 30,000.00 
2d Congressional District....}......}.....-.-_. Sere aS Sy WE COR OO fe s as 13, 200. 00 
3d Congressional District __. 2 29, 000 29, 000. 00 | 1 | 30,000.00 |....-.. mS 30, 000. 00 
4th Congressional District __. 2} 138,000 26,000.00 | 9 | 287,500.00 | 189,004.00 | 98, 496.00 
Sth Congressional District... 8} 118,000 | 118,000.00 | 3 | 55,000.00 |__. .-| 55,000. 00 
6th Congressional District __. 4 36, 000 33, 000. 00 | 3 | 157,000. 00 | 5, 250.00 | 139, 750.00 
7th Congressional District.__|...._.|...._- : ea 1 40, 000,00 | 36,000.00 4, 000. 00 
Sth Congressional District..| 3] 25,000} 21,000.00 |--....).--..-..-.---}2- 2 en we 
9th Congressional District _. 1 20, 000 20, 000. 00 4; 167,500.00 | 61,750.00 105, 750. 00 
10th Congressional District 2 16, 725 15, 225. 00 4 147,000.00 | 86, 250.00 60, 750. 00 
1ith Congressional District _ 4 85, 000 85, 000. 00 |< gee, CTS Reece 72, 450. 00 
12th Congressional District 3 | 135,000 | 125,000.00 |...._.j-..--- et RARE SRS ELS 
13th Congressional District 2 8, 500 8, 500. 00 Se AS Aaa ee Sey eee: Pa 
14th Congressional District. 1 15, 000 15, 000. 00 4 | 305,000. 00 69, 500.00 | 235, 500. 00 
Bed traticate dieu vote 32 | 626,225 | 495,725.00 34 /1, 349,600.00 | 487,754.00 | 844, 896.00 
MICHIGAN 
ist Congressional District --- 1 35, 000 35, 000. 00 1 500, 000. 00. |..........-.-. 500, 000. 00 
2d Congressional District. 1 87, 000 87, 000. 00 5 365, 000. 00 67, 500.00 297, 500. 00 
3d Congressional District. - - 3 156, 000 156, 000. 00 + 132, 500, 00 38, 250. 00 69, 250. 00 
4th Congressional District...j......|.....- A, ORRIN HES: St See t..-. 118, 000. 00 
5th Congressional District... 2 110,000 | 110,000.00 4 224, 000. 00 20,147.00 | 203, 590. 31 
6th Congressional District... 1 25, 000 25, 000. 00 3 | 243,000.00 |.............| 243,000.00 
7th Congressional District__. 3 237,000 | 237,000.00 5 595, 000. 00 441, 941.17 153, 058. 83 
8th Congressional District_..)......|.....-- eden ea ceans 6 | 492,500.00 | 234,186.80 | 248, 313.20 
9th Congressional District __- 1 12, 000 12, 000. 00 6 | 457,000.00 | 326, 250.00 70, 750. 00 
10th Congressional District. .|......)......-...|....---..---- 8 | 205,500.00 | 106, 400.00 99, 100. 00 
11th Congressional District_. 1 125, 000 125, 000. 00 4 159, 400. 00 135, 046, 81 24, 313.19 
12th Congressional District. .|......|..........].-.-.-=----.- 2 55, 000. 00 , 000.00 , 000. 00 
13th Congressional District. - 5 | 273,000 Sg ee aes RGIS. RR SRR: Rate 
14th Congressional District. 2 90, 89, 985. 00 1 50, 000. 00 37, 500. 00 12, 500. 00 
15th Congressional District__. 0:5 ee Te ORO Lan cdcalany-wesnGhseclachenceseosphuancacmenian 
16th Congressional District_- 3 162,000 | 162,000.00 1 100, 000,00 j....-....-..- 100, 000. 00 
17th Congressional District_. 2 50, 000 50, 000. 00 1 26, 000; 00 fii cts 35, 000. 
18th Congressional District. 1 70, 000 70, 000. 00 4} 250,000.00 |......-.....- 241, 125.00 
es eS oe 31 }1, 636, 500 |1, 626, 485. 00 58 |3, 981, 900. 00 |1, 427,221.78 |2, 450, 540. 53 
MINNESOTA 
Ist Congressional District... 2 21, 500 21, 500. 00 10 | 450,800.00 | 349,445.00 88, 055. 00 
2d Congressional District... 5 | 103,000 | 103,000.00 14} 583,740.00 | 487, 107.00 96, 633. 00 
3d Congressional District.._. 2 77, 000 77, 000. 00 3 | 115,000.00 66, 083. 00 48, 917.00 
4th Congressional District...| 2} 16,300 | 16,300.00 7 | 249,500.00 | 188,075.00 | 61,425.00 
Sth Congressional District_..| 9 | 272,000 | 272,000.00 8 | 260,000.00 | 173,750.00 | 86,250.00 
6th Congressional District... 2 {| 98,000 | 98,000.00 | 14] 477,000.00 | 372,350.00 | 104,650.00 
7th Congressional District...| 3 | 19,500/ 19,500.00 | 14] 540,500.00 | 429,250.00 | 111,250.00 
8th Congressional District...| 1 6, 800 6, 800. 00 3} 59,300.00 | 44,475.00 | 14,825.00 
9th Congressional District... 2 33, 000 33, 000. 00 7 | 183,000.00 | 110,600.00 22, 400. 00 
NIE ss ciiiinerninienigntnnss 28 | 647,100 | 647, 100.00 80 |2, 868,840.00 |2, 221,135.00 | 634,405.00 
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Appenprx Tass 12.—Business loans approved by SBA on which disbursements 
had been made in the period Aug. 1, 1968; through Sept. 80 , 1956, by congressional 
districts—Continued 

Direct loans Bank participation loans 
State and congressional 
district Amount disbursed 
— eases Amount — Amount 
approv disbursed approved 
By SBA By bank 
MISSISSIPPI 

Ist 1 | $36,000 | $36,000.00 7 | $150,000.00 | $66,000.00 | $84,000.00 

2d i cb Beeluagbanaad 4} 266,000.00 141, 000.00 | 125, 000. 00 

2d Congressional District... }......)....-...-.|..-- ee 2 107, 000. 00 63, 750. 00 43, 250. 00 

4th Congressional District__. 1 10, 000 10, 000. 00 pin... 1 2 oS 115, 000. 00 
5th Congressional ernie 1 6, 000 6, 000. 4 | 505,000.00 22, 500.00 | 482, 500.00 
6th Congressional District 3 123,000 | 123,000.00 9 | 572,800.00 | 301,225.25 | 271,274.75 

OM SS ie cs 6 175, 000 175, 000. 00 28 |1, 720,500.00 | 594,475.25 (1, 121,024. 75 
MISSOURI 

ist Congressional District __. 1 90, 000 90, 000. 00 1 50, 000. 00 43, 750. 00 6, 250. 00 

2d Congressional District... .j......|..........}.- saad a 2 Bt, O00, OO fis se es 51, 000. 00 

onal District... 2 11, 000 11, 000. 00 3 97, 800. 00 58, 500. 00 39, 300. 00 

4th Congressional District... 2 60, 000 687. 8 | 400, 500.00 161,021.26 | 239, 478.74 

5th Congressional District... 9-| 364,500 | 349,330. 01 7 108, 500. 00 24, 750. 00 84, 750.00 

6th Congressional District... 2) 26,617 617.00 10} 405,000.00 | 38,500.00 | 364, 906. 48 

7th Congressional Distri ‘ 1 10, 000 4, 147.20 10 | 516, 600. 00 164, 500.00 | 352, 100.00 

8th Congressional LA SERS ERSEEND liter SE AAG t PITMAN EET 5 | 219,000.00 83, 250. 00 135, 750. 00 

9th Congressional District_. 3 75,000 | 75,000. 00 11 | 334,850.00 | 223,282.50 | 111,617.50 

10th Congressional District __ She 1 30, 000 30, 000. 00 3 | 250,000.00 142, 125. 00 97, 375.00 

11th Congressional District... 2 36, 000 30, 000. 00 6 | 372,000.00 39, 534.50 | 211,392. 72 

Webs esis, 5 pk 23 | 697,117 | 661, 762.74 66 (2, 806,250.00 | 979, 163. 26 |1, 698, 920. 44 
MONTANA 
i 
ist Congressional District... 7 309,500 | 302,600.00 11} 248, 500.00 64,875.00 | 167,125.00 
2d Congressional District... 2 20, 000 20, 00 22 /1, 072,773.00 | 326,760.00 | 897, 568.00 
| WRG A ee en 9 3 322, 600. 00 33 |1,321, 273.00 | 391,635.00 | 764,693.00 
NEBRASKA 

ist Congressional District - _- 3 175, 000 175, 000. 00 15 | 510,500.00 | 105,930.00 | 397, 583.00 

2a Congressional District_...}......|...-...--.|o.-c2. cL... 15 | 510,600.00 | 256,050.00 | 254, 550.00 

3d Congressional District_._. 5 | 142,500 | 142, 500.00 19 | 784,000. 74,100.13 | 673, 399. 87 

4th Congressional District... 3 100, 000 100, 000. 00 7 | 297,000.00 | 167,250.00 | 108, 585. 62 

RCE SRE TS 11 | 417,500 | 417,500.00 56 |2, 102,100.00 | 603,330.13 /1, 434, 118. 49 
NEVADA 
OE cin ii ckent ins 4) 159,500 | 159, 500.00 1 | 256,000.00 | 230, 400.00 25, 600. 00 
NEW HAMPSHIRE 

st Congressional District... .)......}....-.---- | ccecseec.-. 2 a a 35, 000. 00 

2d Congressional District... 3 70, 000 70, 000. 00 3 | 134,000.00 | 101,600.00 32, 400. 00 
ONE hichstictinncesstil 3 70, 000 70, 000. 00 5 | 169,000.00 | 101, 600.00 67, 400. 00 

NEW JERSEY 
mal District... 8 | 556,000 551, 00 11 | 245,000.00 | 145, 500.00 99, 500. 00 

6 el District... 3 20, 000 20, 00 9 | 248,000.00 | 119,500.00 | 128, 500.00 

3d Congressional District... 3} 130,000; 102, OD: hide Wish cankicennbcicdiniadte’s idedaiedbereeaesdndsele 
Congressional D sid 3 29, 600 29, __ AS Rabel oa eciee SU RE ERROR, Ee a a 

5th Congressional District...|......|...-.----.|..-.-..-2.-.. 5 | 197,000.00 | 103,000.00 92, 434. 92 
Congressional District ...|.......)n...-0nccjsccnscnnesce- 2 70, 000. 00 36, 000. 00 34, 000. 00 

7th Congressional pene. incl il os Wikadisachindcanes wei eh alatac lia sis 1 48, 000. 00 |............. 48, 000. 00 
Congressional D’ soe 1 100,000 | 100, 00 3 | 147,000. 00 26, 250. 00 80, 750. 00 
Soupentend tue ata 1 5, 000 5, 000. 00 2} 40,000.00 | 10,000.00 | 30,000.00 

Congressional Dis = 1} 150,000 | 150, 00 6 | 327,000.00 | 132,500.00 | 194, 500.00 
llth Congressional District .. 1 20, 000 20, 00 1] 180,000.00 |............. 150, 000. 00 
Congressional a 1 {| 100,000; 100, 00 4 | 265,000.00 | 111,000.00 | 154,000.00 
13th Congressional District _. i 4, 500 4, ee REESE TA TS: Seas Se 
14th Congressional “a 1 80, 000 80, 00 1 76, 000, 00 j.....-. 2-2... 75, 000. 00 
Total..............-...| 24 |1,105, 100 |1, 162, 200.00 45 
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by SBA on which disbursements 























had been made in the period Aug. 1, 1953, through Sept. 30, 1956, by congressi 
rd b ; ‘ ssional 
districts—Continued : j : ee 
Direct loans Bank participation loans 
State and rca, 
distri A ursed 
Num-} Amount| Amount |Num-| Amount oe 
ber japproved) disbursed | ber | approved 
By SBA By bank 
NEW MEXICO 
ssional D dee’ 
Sica Deane... 6 | $380,000 | $380,000.00 | 7 | $314,000.00 | $15,000.00 | $296, 000.00 
| Nerden DE a 6 | 380,000 | 380,000. 00 7 | 314,000.00 | 15,000.00 | 296, 000. 00 
NEW YORK 


ist Congressional District... 
2d Congressional District.... 
3d Congressional District_... 
4th Congressional District... 
5th Congressional District... 
6th Congressional District... 
7th Congressional District... 
8th Congressional District... 
9th Congressional! District... 
10th Congressional District... 
11th Congressional! District_. 
12th Congressional District __ 
13th Congressional District... 
14th Congressiona! District _- 
15th Congressional District_. 
16th Congressional District... 
17th Congressional District_. 
18th Congressional District... 
19th Congressional District __ 
20th Congressional District... 
21st Congressional District. 
22d Congressional District... 
23d Congressional District... 
24th Congressional District_. 
25th Congressional District... 
26th Congressional District _. 
27th Congressional District _. 
28th Congressional District _. 
29th Congressional District _. 
30th Congressional District _. 
3ist Congressional District .- 

Congressional District... 
334 Congressional District__. 
34th Congressional District.. 
35th Congressional District_. 
36th Congressional District_. 
37th Congressional District_. 
38th Congressional! District... 
39th Congressional District.. 
40th Congressional District... 
4ist Congressional! District. 
42d Congressional Distri 
43d Congressional District. 


NORTH CAROLINA 


ist Congressional] District... 
2a Congressional District... 
3d ional District... 
bd Congressional oe chee 


NORTH DAKOTA 


Ist and 2d Congressional 
Districts at large.......... 


et... -} . 












































00 
00 

. 00 

00 

<acnnesineniee . 00 

-00 

‘edieiaitinieaae 00 

00 

233, 000. 00 | “135, 000. 00 | "88, 000. 00 

500.00 | 104,625.00 | 112, 875.00 

36, 000,00 |... 36, 000. 00 

120,000.00 | 48,000.00 | 72,000.00 

~21,000,00 |-2 722-2) 21, 000, 00 

396,000.00 |” “30,000.00 | "364, 908 00 

2,031, 000,00 | 594,625.00 |1, 435, 283. 00 

1] 10,000} 10,000.00| 2] 65,000.00| 51,000.00 | 14,000.00 
1} 30,000} 30,000.00} 2] 107,500.00} 96,300.00] 10,700.00 
3} 152,000 | 152,000.00} 3 | 320,000.00 | 243,000.00 | _ 77,000.00 
2} 35,000} 35,000.00} 5 | 161,500.00} 6,500.00 | 153,000.00 
Sah BR aa Rc ea 3} 75,000.00} 37,500.00 | — 37, 500.00 
CG Te RE eis 2} 32,000.00} 24,000.00 | _ 8,000.00 
3} 44,000 | 44,000.00/ 8 | 91,000.00| 67,875.00} 23, 125.00 
1] 100,000} 88,662.20 |  4| 255,000.00 | 67,500.00 | 149, 596. 96 
Soh: Ee a ate sk 4 | 470,000.00 | 385,000.00 | 85,000.00 
eck S.-H RES a RR 6 | 240,000.00 | 83,000.00 | 157, 000.00 
1} 12,000} 12,000.00; 2{ 98,000.00] 84,950.00} 13,050.00 
12 | 383,000 | 371,662.20 | 41 |1. 914, 500. 00 |1, 146,625.00 | 727, 971.96 
6} 81,000| 81,000.00| 17 | 257,500.00 | 180,775.00 | 74,225.00 
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Bp by SBA on which disbursements 
had been made in the period Aug. 1, 1 Ag ooas'g Sept. 30, 1956, by renee 
districts—Continued 
Direct loans Bank participation loans 
J 
State and congressional — | 
district Amount disbursed 
;Num- Amount t \Num-| Amount 
ber japproved| disbursed | ber | approved 
| | By SBA By bank 
OHIO 
ist Congressional District... 1 | $35,000 | $35,000.00 2 | $160,000.00 | $99,000.00 | $61,000.00 
2d Congressional District. ._ 1 150, 000 oe ce de EE: SAGER EES? Talbive Rachid Wee Sele) Sebi 
3d Congressional District__ 2 63, 000 63, 000. 00 4/ 285,000.00 j_............ 285, 000.00 
4th Congressional District... 4 341,000 | 341,000.00 2 66, 000. 00 51, 900. 00 M4, 100. 00 
Sth Congressional District..j......|.......-..}.-.--shc nent 11 | 589,500.00 | 257,084.00 | 332,416.00 
6th Congressional District__- 2 70, 000 70, 000. 00 3 95, 000. 00 10,000. 00 85,000. 00 
7th Congressional District...|...... abc i sig ts sai dahl ie 7 | 277,000.00 | 184, 261.00 92, 739. 00 
Sth Congressional District... 1 5, 000 5, 000. 00 5 275, 000. 00 52, 500.00 | 222, 500.00 
9th Congressional District__. 3} 359,000 | 335, 425.00 1 10, 000. 00 7, 500. 00 2, 500. 00 
10th Congressional District_-|......|.......... wneaiis sean 4{ 153,000.00 56, 250. 00 96, 750. 00 
11th Congressional District__ 1 40, 000 40, 000. 00 8 | 467,000.00 |.............| 411, 785.00 
12th Congressional District_. 3 200, 000 18k, 240. 00 5] 250, 000. 00 40, 000. 00 210, 000. 00 
13th Congressional District_. 2 70, 000 70, 000. 00 7 | 668, 200.00 95,701.00 | 572,499. 00 
14th Congressional District... 5 255, 000 255, 000. 00 4 218, 500. 00 121, 774. 00 96, 726. 00 
15th Congressional District..|......|..-.......|-----.2...--. 1 30, 008; 00 Fn 5 icin nncnen 30, 000. 60 
16th Congressional District... 1 90, 90, 000. 00 6 | 381,700.00 | 222,778.00 | 158, 922.00 
17th Congressional District._|......}......--..}------2...... 2 70, 900.00 |.........-... 70, 900, 00 
18th Congressional Distriet..|......|..........j-- moadeialaien 8 | 477,000.00 | 364,550.00 | 112, 450.00 
19th Congressional District. 1 8, 000 &, 000. 00 1 18, 000. 00 16, 200. 00 1, 800. 00 
20th Congressional District_. 5 , . 00}... 
2ist Congressional District. - 5 
22d Congressional District... 2 
23d Congressional District_.. 2 
as cierccatecscases 
OKLAHOMA 


ist Congressional District-._- 
2d Congressional District... 
3d Congressional District. -- 
4th Congressional District... 
5th Congressional District... 
6th Congressiona! District... 


ik ncccenttinbidiee 
OREGON 


ist Congressional District... 
2d Congressional District.... 
3d Congressional District..._. 
4th Congressional District__. 


PENNSYLVANIA 


ist Congressional District... 
2d Congressional District. _.. 
3d Congressional District___. 
4th Congressional District_.. 
5th Congressional District... 
6th Congressional District... 
7th Congressi~nal District__. 
8th Congressional District__. 
9th Congressional District... 
10th Congressional District_. 
11th Congressional District. 
12th Congressional District .. 
13th Congressional District... 
14th Congressional District _. 
15th Congressional District... 
16th Congressional District .. 
17th Congressional District ._ 
18th © = District... 
19th ] District _. 
20th Congressional District ._ 
2ist Congressional District_. 
22d Congressional District... 
23d Congressional District... 
24th Congressional Distr ict__ 
25th Congressional District.. 















































5 | 144,000 | 144,000.00 3 95, 000.00 |.....-....... 95, 000. 00 
2 55, 000 55, 000. 00 5 | 350,000.00 | 106,050.00 | 237, 950.00 
2 51, 500 51, 500. 00 2} 165,000.00 | 146, 250. 00 18, 750. 00 
psSeees Aaa Ngu css lnoanpuaigedivn 3 90, 000. 00 34, 250. 03 55, 749. 97 
4) 184,400 | 184, 400.00 1 10, 000. 00 }.....-......- 10, 000, 00 
4 | 275,453 | 275, 453.00 10 | 461,682.00 | 282,859.08 | 178,822. 92 
17 | 710,353 | 710,353.00 24 (1,171, 682.00 | 569,409.11 | 596, 272. 89 
6 | 361,000 | 361,000.00 5 | 191,000.00 |.............} 191,000. 00 
6 | 227,500 | 227, 500.00 4} 175,000.00 56,250. 118, 750. 00 
6 | 235,000 | 235,000. 00 2 | 160,000.00 j.-..........- 160, 000. 00 
4 320,000 | 310,000.00 |...... $i ddgugudpsina ee ghiind mem spun ceaiite ein 
22 |1, 143, 500 |1, 133, 500. 00 11 | 526, 000. 00 56, 250.00 | 469, 750. 00 
1 15, 000 6 RS RRS ee es SR ge ena Sadan Se 
3 38, 000 38, 000. 00 3 | 169,000.00 | 147,000.00 22, 000. G0 
11 | 313,000 | 303,000.00 4 | 320,000.00 | 183, 400. 51, 600. 00 
4 58, 000 BRD Pikdcadbodeghdcubinsisenckenecdsn toni Feekes 
1 | 155,000 | 155,000, 00 4 90, 000. 00 15, 000. 00 75, 000. 00 
6 | 327,500 | 327, 500.00 1 12, 000, 00 j.....-..-.--- 12, 000. 00 
6 | 124,300 | 124,300.00 2 | 162,000.00 84, 000. 00 78, 000, 00 
tenes nishens sass ie hd cighnmmaiease aay 4} 230, 000. 00 90, 000.00 | 140, 000. 00 
1 6, 000 6, 000. 00 4] 205,000.00 | 116, 250.00 88, 750. 00 
1 12, 500 12, 500. 00 4 | 411,000.00 | 326, 550. 00 84, 450. 00 
Satadh-it—sinmedtahwhahanen seh 2] 193,000.00 | 145,000. 00 48, 000. 00 
1 10, 000 10, 000. 00 6 | 525, 500,00 | 321,800.00 | 203, 700. 00 
1 12, 500 12, 500. 00 5 | 370,000.00 | 240,000.00 | 130,000.00 
2 , 000 50, 000. 00 3.| 221,000.00} .........-..- 221, 000, 00 
Bian Te ng dic tidh in cs gE ned 4 | 140,000.00 11, 250.00 | 128, 750. 00 
1 75, 000 75, 000. 00 4 {| 312,000.00 | 123,750.00 | 186, 968. 88 
ih Nees nd is wesnifiae ao eicenuind 5 | 302,600.00 | 125, 500.00 | 177, 100.00 
1 22, 000 22, 000. 00 2 20, 000. 00 15, 000. 00 5, 000. 00 
ctbene lu cpieedrnubl ome apmaateiliits 2 | 155,000.00 56, 000. 00 94, 000. 00 
aenndalesientiesabennasilioannn 1 | 120,000.00 | 105, 000. 00 15, 000. 00 
EASE EEE een aseien se 1} 150,000.00 [.............| 150,000. 00 
1 | 100,000 | 100,000.00 1 20, 000. 00 20, 000. 00 
1 60, 000 60, 000. 00 205, 000,00 |.-..-........| 201, G41. 00 
1 75, 000 75, 000. 00 ssieihoie 
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AppENDIX TABLE 12.—Business loans approved by SBA on which disbursements 


had been made in the period Aug. 1, 1963, through Sept. 30, 1956, by congressional 
districts—Continued 

















































































































Direct loans Bank participation loans 
State and congressional 
Is i Amount disbursed 
Num-| Amount | Amount |Num-| Amount 
ber lapproved| disbursed | ber | approved 
BySBA | By bank 
PENNSYLVANIA—Continued 
6th Congressional District... 1 | $48,000 | $34,000.00 ¥E O07;, m0. 06 fs $17, 500. 00 
27th Congressional District..|....-.}.......... ei lat Path en 1 YS gp eee 5, 000. 00 
28th Congressional District..|_...../..........}...-......... 3 | 330,000.00 j|............. 330, 000. 00 
yg 8, Raa, CRE Bete aR BS Sere SEPERTI SOE, big? SOL 
30th Congressional District..|....._}.-.....-..]...--..-....- 2 545,000.00 | $120,000.00 | 165,000. 00 
Ri rntcidih ndentiddesneben 70 |2, 408, 300 |2, 343, 300. 00 71 (5, 260,600.00 |2, 225, 500,00 |2, 680, 459. 88 
RHODE ISLAND 
ist Congressional District... 3 27, 500 27, 500. 00 2 | 280,000.60 | 120,000.00 | 160,000.00 
2d Congressional District... 3 $1,000 $1, 000. 00 4 | 188,000.00 15, 300.00 | 160, 138. 56 
NO sk cid cand engi linne 6 108, 500 108, 500. 00 6 | 468,000. 00 135,300.00 | 320, 138. 56 
SOUTH CAROLINA 
ist Congressional District...}......].....--...}.-..........- 1 yf Ff ee ae 20, 000. 00 
2d Congressional District....|......}-........-}.-........... 10 270, 000. 00 178, 000. 00 92, 000. 00. 
3a Congressional District_...|......|.......-..}-.-....-..--- 1 15, 000. 00 SAAR octit 15, 000. 00 
4th Congressional District__. 1 25, 000 25, 000. 00 1 50, 000. 00 37, 500. 00 12, 500. 00 
5th Congressional District...|......|.........-|........-..... 2 15, 000. 00 7, 500. 00 7, 500. 00 
6th Cong-essional District... 1 120, 000 80, 000. 00 7 | 205, 000. 00 33, 750.00 | 160, 000. 00 
Te ciisncigncees 2 145,000 | 105, 000. 00 22 | 575,000.00 | 256,750.00 | 307,000.00 
SOUTH DAKOTA 
ist Congressional District... 4] 147,000! 147,000.00 9 | 393,200.00 | 304, 006. 00 89, 194. 00 
2d Congressional District... 1 14, 14, 000. 00 4 84, 000. 00 62, 160. 00 21, 840. 00 
Peat isedenenaeeu 5 161,000 | 161, 000. 00 13 77, 200.00 | 366,166.00 | 111,034.00 
TENNESSEE 
ist Congressional District... 2 77, 000 77, 000. 00 10 | 218, 300.00 123, 100. 00 93, 200. 00 
2d Congressional District... 19 | 582,000 | 575, 500.00 20 | 686,780.00 | 342,231.80 | 344, 548.20 
3d Congressional District.... 1 40, 000 40, 000. 00 8 | 608,000.00 | 426, 550.00 171, 450. 00 
4th Congressional District._- 1 40, 000 40, 000. 00 4 127, 000. 00 92, 050. 00 34, 950. 00 
5th Congressional District... 1 25, 000 25, 000. 00 3 104, 000. 00 12, 000. 00 92, 000. 00 
6th Congressional District... 1 17, 500 17, 500. 00 4) 153,000.00 20, 250.00 | 132,750.00 
7th Congressional District ..|......]........--]--.......--.- 7 | 194,000.00 80, 950.00 | 113, 050.00 
Sth Congressional District...|......|........--|..----.------ 7 | 269,000. 00 11,250.00 | 257, 126. 47 
th Congressional District... 3 50, 500 50, 500. 00 2 50, 000. 00 37, 500. 00 12, 500. 00 
abi ido tineaatind 28 | 781,500 | 775,000.00 65 |2, 410, 080.00 |1, 145, 881. 80 |1, 251, 574. 67 
TEXAS 
Ist Congressional District- -- 2 59, 500 59, 500. 00 4] 155,000.00 | 120,000.00 35, 000. 00 
2d Congressional District... 4 85, 300 8k Bee DRG RES ER BRE See Bh CPS 
3d Congressional District... 1 | 150,000 | 150,000. 00 7 |. 217,000.00 | 138,294.29 78, 700. 37 
4th Congressional District... 2} 135,000.} 135,000.00 |...... sino nina «seniors Bins cale de biguneet Macamreatanla ened 
5th Congressional District... 9 | 492,383 | 492, 383.00 9 | 366,500.00 |} 117,048.81 249, 451.19 
6th Congressional District...|......|..........].....---..--.- 2 20, 800. GO basin ce sce 20, 500. 
7th Congressional District _.. 1 12, 000 12, 000. 00 6 | 427,500.00 | 143,750.00 | 283, 750. 
8th Congressional District. - 8 | 376,200 | 376, 200.00 4 | 480,000.00 | 100,893.49 | 379, 106. 51 
9th Congressional District... 1 12, 500 12, 200. 00 4 | 540,000.00 | 208,350.00 | 298, 150.00 
10th Congressional District_. 1 33, 500 33, 500. 00 1 | 154,000.00 | 130, 900. 00 23, 100. 00 
11th Congressional District... 4 60, 500 60, 500. 00 3 | 113, 867.06 67, 500. 00 46, 367. 06 
12th Congressional District. 1 23, 500 23, 500. 00 3 | 203, 000. 00 60, 750. 00.| 142, 250. 00 
13th C istrict..|...... pee ee. Pegete eee 4} 184,500.00 37, 125.00 | 147,375.00 
14th Congressional District... 2 | 136,300 {| 136,300.00 6 | 590,000.00 | 242,166.67 | 347,833.33 
15th C District... 2 | 250,000 | 250, 000, 00 8 | 628,500.00 | 280,275.00 | 348, 225.00 
16th Co District 2 99, 100 99, 100. 00 4 {| 342,500.00 | 196,306.50 | 146, 193.50 
17th Congressional District... 1 3, 100 3, 100. 00 5 | 200,617.00 |-......-..... 198, 217.00 
18th Congressional District_. 3 83, 275 83, 275. 00 9 | 519, 500. 00 27,950.00 | 485, 700. 00 
198th Congressional District - . 2 20, 000 20; 000. 60 5 | 234,000. 00} -49, 500. 00 }-- 184, 500. 00 
20th Congressional District. 3 27, 000, 27, 000. 00 2 78, 000. 00 43, 200. 00. 34, 800. 00 
21st Congressional District -- 1 35, 000 35, 000. 00 2 147,000.00 | 132,300.00 14, 700. 00 
OO ik cvicncdccenenne 50 |2, 004, 158 (2, 098, 858. 00 88 (5,601, 984.06 |2, 096, 309. 76 |3, 463, 918. 96 
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MINORITY VIEWS 


The minority disagrees with the final report of the Select Committee 
on Small Business of the House of Representatives. It is not a com- 
mittee report in the accepted sense. Rather, for the most part, it is 
written as a report of the chairman of the committee. 

The report unfortunately—and it is hoped inadvertently—is 
persuasive that only big business can survive in our free competitive 
system. The position of small business is absolutely hopeless if the 
report were to be taken seriously. 

he report keeps the fires of political prejudice alive and burning. 
This is a technique which has destroyed the nonpartisan and unbiased 
approach to the solution of small-business problems in many of the 
committee’s activities in the 84th Congress. The report sacrifices 
objectivity for political considerations. This is best illustrated by the 
language in the introduction which refers particularly to the past 
2 years. 

The report on pages 3 and 4 states that— 


When the House adopted the resolution creating our com- 
mittee, almost 2 years ago, the clear purpose was to help 
small business. That purpose we have tried to accomplish. 
In all candor, however, we must report that in these 2 years 
we have witnessed a substantial deterioration of the posi- 
tion of small business and a strengthening of the position 
of the giant combines. 

We have witnessed, as a result of an inadequate anti- 
srice-discrimination law, inadequately enforced, much need- 
ae destruction of small firms. We have witnessed big 
manufacturers, with sales outlets in many markets, cutting 
prices in a few selected markets, with the effect of destroy- 
ing small competing manufacturers and barring access to 
markets wherever new small competitors try to arise. Such, 
for example, has been the demise of many small manufac- 
turers of bread. An official of an association of bread manu- 
facturers, testifying to our committee on the effects of dis- 
criminatory pricing in his industry, has offered an estimate 
that the number of bread manufacturers in the country has 
been reduced by one-half during the past 10 years. 

We have likewise witnessed much needless destruction of 
small wholesalers and retailers as a result of these price dis- 
criminations. We have found that manufacturers are again 
giving big chains and other big buyers extensive price ad- 
vantages which they do not accord their smaller customers, 
and the old rule of limiting these advantages to the amount 
of the differences in the manufacturer’s costs of supplying 
the different customers has fallen by the wayside. 

We have witnessed a sad deterioration, not only in the 
anti-price-discrimination law, but in the administration of 
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the other antitrust laws which were designed to protect 
small business from monopolistic practices and to keep the 
channels of commerce open. 

We have witnessed most serious restrictions of individual 
business freedom among retail gasoline dealers—who are 
supposedly independent businessmen. We have heard com- 
plaints of an unholy alliance between the giant oil companies 
and the great rubber companies, the terms of which are, 
allegedly, that the oil companies exercise a coercive influence 
over their respective customers—for a fee—to cause these 
retailers to deal only in the tires, batteries, and other prod- 
ucts manufactured by the chosen rubber company. 

We have witnessed the Attorney General of the United 
States lending his name and the prestige and resources of his 
public office to a formidable project aimed at a further weak- 
ening of the antitrust laws. Specifically, we have witnessed 
the Attorney General extending the auspices of his office to 
the creation of a ‘‘report”’ conceived and executed by a group 
of big-business lawyers and notorious lobbyists, and we have 
witnessed this report being used in an attempt to instruct the 
law-enforcement agencies and, worst of all, our Federal 
courts, in ways to interpret the antitrust laws. 

We have witnessed—as a result of an inadequate anti- 
merger law, inadequately enforced—a great consolidation 
and centralization of many previously competitive indus- 
tries. We have witnessed such mergers taking place for no 
apparent reason, except that the bigger corporations have 
great accumulations of undistributed profits to reinvest, on 
behalf of their stockholders, and manifestly the lessening 
of competition which can be expected to result from the 
mergers promises enhancement of profits and a more secure 
control over the corporate destinies. 

We have witnessed the biggest corporations of all, flush 
with accumulated savings, engaging in a recordbreaking ex- 
pansion of production plants and sales outlets, while smaller 
competitors could weet find sufficient credit to carry present 
inventories. We have witnessed record levels of new invest- 
ment which will add little to the productive capital of the 
Nation, but which will add, rather, new facilities to the 
holdings of the corporate giants—to take the place of facili- 
ties of smaller firms destined to go out of business. 

We have witnessed the corporate giants quietly raising 
taxes, shifting the burden of the corporate-income taxes on to 
consumers, and taking more profits with which to acquire 
a larger share of the productive resources of the Nation. At 
the same time we have witnessed smaller corporations, not so 
exempt from competitive pressures, struggle under the 
burden of the tax. 

We have witnessed Government steps to squeeze commer- 
cial bank credit, as a result of these big-business price in- 
creases, and we have witnessed small-business needs for credit 
grow as a result of these price increases. 

We have witnessed our military services, either through 
ignorance or indifference to the consequences, place an annual 
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$15 billion in defense business with a few favored corporate 
giants. And we have found the military services dispensing 
$1.5 billion a year in subsidies for development of new prod- 
ucts and production techniques, and not only funneling 
subsidies to a few giant corporations but allowing: these 
ra shah ag to acquire and control the patents pags Mh new 
technology which these Federal subsidies produce. 

Finally, we have heard all of these things defended as being 
not only eminently fair, but in the highest public interest. 


It will be noted in the foregoing quotation that the editorial “we?” is 
used throughout. In fact, this editorial devise is used 98 times in the 
report. The very first word of the report is an editorial ‘‘we.” 
Therefore, the question may well be asked: ‘“‘Who is ‘we’?”’ Is it the 
committee? Is it the chairman? Is it certain members of the com- 
mittee? or, is it the staff? The answer to this question is one in which 
every member of the committee should be vitally interested. 
Continued lack of objectivity 

The final report makes the same misuse of statistics as has occurred 
on many occasions in the 84th Congress. It is well established that 
statistics can be utilized to prove any point which is desired to be 
proved. In fact, the same set of statistics can be brought forward as 
proof on both sides of any question. 

The minority finds that this distortion of facts and figures pertains 
in particular to the report’s discussion of business failures, business 
profits, financial assistance rendered by the Small Business Adminis- 
tration, the role of small business in research and development 
contracts of the military departments, the availability of credit on 
the part of private financial institutions and in the effect of the 
excess-profits tax on new and small business. The minority cannot 
adopt the clear misstatements which are an integral part of this 
report. 

While it is generally accepted that small business today faces 
serious problems, few will agree with the report that small business is 
subject to a gigantic conspiracy conducted by the heads of the coun- 
try’s largest corporations and by highly placed officials of the Federal 
Government in this or any other administration. The report even 
appears to suggest that Members of Congress have joined this great 
conspiracy against small business by their failure to enact certain 
legislation. The remedy offered to correct this implied conspiracy 
appears to be a leveling process which does not take into account the 
diverse structure of our economy. The report has reduced the entire 
operation of our competitive system to a battle between General 
Motors and the smallest local business institution. This over- 
simplification results in a distorted view of the assured place of 
small and medium independent business in a dynamic and growing 
economy. 

The report completely ignores the fundamental restrictions of the 
activities of the Small Business Administration contained in the 
Small Business Act of 1953, as amended, and blames that agency, 
if any blame is due, for set be out the intent of Congress in the 
manner prescribed by its basic legislation. For example, Congress 
established the Loan Policy Board and determined that SBA could 
function as an independent agency by coordinating with other depart- 
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ments of the executive branch through the offices of the Loan Policy 
—— eer eer the report complains of the Loan Policy 
oard an 


find(s) * * * that no action or activity of the cy has 
been independent. We find that the rorsinantd of Commerce 
and the Secretary of the Treasury control the loan policies 
of the agency through actions of the Loan Policy Board. 


The minority must state that no evidence has beea presented to the 
Small Business Committee which would support this statement. 
Numerous changes have been made in SBA loan policy which broad- 
ened the amount of financial assistance rendered small business. In 
most instances these changes were recommended by the Administrator 
of the Small Business Administration and concurred in by other 
members of the Board. Moreover, the report does not point out that 
in the extension of the Small Business Act in the 84th Congress the 
Loan Policy Board was kept intact. 

In the same manner the report suggests that the Small Business 
Administration’s credit standards are unreasonable. The minority, 
however, suggests that the SBA is legally and morally bound by the 
criteria which the Congress saw fit to include in the Small Business Act 
of 1953, as amended. 

A similar lack of objectivity is evidenced in the report’s discussion 
of the administration of the lending program. Even if there were 
agreement with some of the extreme and intemperate views which are 
expressed, it is difficult to see how the conflicting, inaccurate, unfair, 
and misleading statements embodied in this report can be reconciled. 
For example, in chapter V entitled, ‘“The Small Business Administra- 
tion Loan Program,” the report criticizes SBA officials for their alleged 
failure to advocate appropriations sufficient to carry out the agency’s 
financial assistance programs. In direct contradiction the report 
also makes the assertion that the lack of. appropriations has not been 
the limiting factor in SBA’s lending program. The report adopts the 
unsubstantiated contention that any inquiry addressed to SBA is a 
request for financial assistance and complains of the low number of 
loans made as compared with the number of inquiries. The report 
states as a fact, when there is no basis for such a statement, that 
SBA’s lending activity is small because SBA ‘discourages applica- 
tions.’ The report ignores the obvious relationship between the 
demand for loans and the number of loans authorized by SBA. No 
acknowledgment is made of the increase in agency activity based upon 
the need of small business for Government financial assistance. At 
times the report appears critical of the small-business men themselves 
for ome failure to demand financial assistance whether or not it is 
ne : 

The report very obviously distorts the significance of the SBA 
lending program. The report ignores the requirement in the Small 
Business Act that no direct loans be made if participation with banks 
is available and minimizes the economic significance of participation 
loans made to small concerns. It is also found that the figures used 
for disbursements in the report are inaccurate. 

In a similar manner the report complains that the interest rates 
established by the Small Business Administration are too high, but 
ignores the fact that section 207 (a) (2) which established interest 
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“at the rate 2 yore. in the area where the money loaned is to be 
used but shall not exceed 6 percent per annum” is unworkable since 
it is administratively impossible to establish any such “area.” In 
addition, it is doubtful if the committee would want the Small Busi- 
ness Administration to ever charge the interest rates of 7, 8, or 9 
percent which prevail in many sections of the country on small loans. 

The report views with alarm the fact that the average size SBA 
loan has declined. This decline is, of course, due in part to the fact 
that the agency has made new lines of credit available to the smallest 
concerns which need smaller loans. A large volume of this type of 
financial assistance obviously affects the size of the average loan. 
However, this decrease in size cannot be interpreted as the report 
would have it. 

No analysis has been made of the several procurement and tech- 
nical assistance programs of the Small Business Administration. At 
one point in the report the Small Defense Plants Administration is 
applauded for instituting a procurement set-aside program for small 
business. At still another point this very same program under the 
Small Business Administration is derided in both principle and 
operation. 

The report demonstrates a distinct lack of understanding of many 
aspects of military procurement, particularly with regard to the im- 
portance of snack AE 3 to small business, the use of partial and 
progress payments, and the operation of the qualified products list. 
While the report recognizes the need for greater participation by small 
business in research and development contracts, it shows a deplorable 
inconsistency in arriving at the actual dollar volume of such contracts. 
At least four different figures are given as representing the contract 
awards for this type of procurement. 


Economic distortions 


The report states that in 1954 and 1955 the population of business 
firms has failed to keep pace with the growth of business. The 
implication is made that this “reversal” is a significant indication of 
a weakening of the small-business segment of the economy. The 
so-called slower rate of increase in the number of firms indicated on 
chart 1 is not only very slight but also totally inadequate to support 
any conclusion of a deterioration in the economic position of small 
business. The deviations as shown papaen the period 1942-46 
are the type of change which merits an explanation. It is hard to 
believe that this argument is put forward sincerely. 

The report professes grave concern over the growing number of 
small-business failures. This concern seems to be of a partisan rather 
than economic origin. For the first half of 1956, the failure rate was 
48.7 per 10,000 firms compared to 42.2 in the first half of 1955. 
However, for the years 1939 through 1941 the average was 63 and 
for the period 1900 through 1955 it was 70 per 10,000 firms, The most 
astonishing (and absurd) feature of this discussion of the weakening 
position of small business is the comparison between business failures 
and stock prices. The relationship between the two is most remote, 
if there is any relationship. The report apparently adopts the thesis 
that, for example, small business was in a healthier state than big 
business during the period of 1947-49 solely because at that time 
stock prices were unusually depressed. 
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It is true that only about 15 percent (not 10 percent as stated in the 
report), of business firms are incorporated. Nevertheless, the rate of 
business incorporations is significant since it measures not only the 
increase in new firms but also the growth of previously established 
firms which now desire to obtain the advantages of incorporation. 
If, as the report indicates, business incorporations are not a significant 
index because it only measures 15 percent of the small-business firms, 
then, applying the same logic, business failures are an insignificant 
index, since the failure rate is an insignificant fraction of the number 
of business firms. 

In its discussion of business profits the report deals in statistical 
legerdemain. By picking the most favorable index in the most 
favorable base years almost any proposition can be proved. Much 
is made of the proposition that larger businesses are more profitable 
than smaller businesses. However, if this were not the case, obviously 
there would be no incentive for any business to strive to grow and 
expand. The comparison appears to have little significance in the 
solution of small-business problems. 

While there has been a decline in profit rates both before and after 
taxes in 1953 and 1954, there was a dollar improvement for 1954 to 
1955. This general pattern of decline and recovery characterized 
all sizes of manufacturing concerns. The decline in profit from 1953 
to 1954 was greater for the small than for the large enterprise, but the 
smaller manufacturing companies experienced a sharper improvement 
in profit ratios in 1954 and 1955 than the larger concerns. In 1954 
and 1955 improvement in profit ratios was extended to 1956 especially 
for smaller companies. 1956 is ignored in the report. Perhaps this is 
because profit ratios after taxes for manufacturing corporations in the 
larger size class—$100 million or more of assets—was slightly lower in 
the first half in 1956 than in the corresponding period in the previous 

ear. 
The many comparisons made between corporations with $100 million 
assets and those with less than $250,000 assets are not valid because 
the concerns involved are not comparable. For example, expense 
accounts for the smaller corporations often include actual living ex- 

enses for the owners. When the compensation of officers is added 

ack to the rate of return and the calculation is made on net worth 
between 1947 and 1953, no appreciable decline for small business is 
demonstrated. This factor is ignored in the report. 

The evaluation of the shift of assets into the hands of larger corpora- 
tions is misleading because it ignores the inflationary factor. Because 
of the change in the value of the dollar it is natural for corporations 
with the same physical volume of sales to move into a higher bracket. 

The report concedes that there is no adequate information as to 
the availability of the small-business credit. Nevertheless, it cites 
with apparent satisfaction the report of the Standard Factors Corp. 
which purports to show that large borrowers are “hoarding” long-term 
credit and that small business is suffering thereby. 

The minority believes that considerable inconsistency exists in the 
report’s discussion of the excess-profits tax. Whereas in this report 
that tax is stated to work little or no hardship on small business, the 
Small Business Committee has, in the past, drawn just the opposite 
conclusion. In both the Democratic 82d Congress and in the Repub- 
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lican 83d Congress small-business men testified before this committee 
with regard to the hardship imposed by the excess-profits tax. In 
both Congresses the committee unanimously called for its abolition: 
Other reports 


The minority has already filed its views on committee reports 
entitled “Price Discrimination, the Robinson-Patman Act, and the 
Attorney General’s National Committee To Study the Antitrust 
Laws” (H. Rept. 2966, 84th Cong., 2d sess.) and “The Organization 
and Procedures of the Federal Regulatory Commissions and Agencies 
and Their Effect on: Small Business” (H. Rept. 2967, 84th Cong., 
2d sess.). The minority views on the foregoing reports are equally 
applicable to the comments on these subjects as set forth in the 
final report. 


Conclusions 


The minority is always willing to join in justified criticism of 
Government or other activity which is detrimental to our economy 
or to small business. The minority believes, however, that appro- 
priate suggestions for improvement in a particular situation are as 
important as the criticism itself if not more so. The report fails in 
two major objectives. They are (1) the absence of constructive con- 
clusions and (2) the absence of recommendations for remedial action. 
Of course, there are conclusions scattered throughout the report which 
are neither helpful nor sound. There are also lengthy chapters on 
material which has been included in other reports. 

The minority, of course, is expressing its own views. But the 
minority is convinced that if this final report is published in its present 
form it will reflect little or no credit on the committee, its members, 
or the House of Representatives. 

The minority firmly but regretfully rejects the final report because 
its content is biased, unobjective, and nonfactual. 

The minority desires at this point to state the principles which 
have motivated its considerations as members of this committee: 

1. The Republican members of the Select Committee on Small 
Business do not question the basic premise that all members of the 
committee have the same fundamental objective—the welfare of the 
small-business segment of our economy. 

2. The immediate and ultimate fulfillment of that objective, insofar 
as the committee is concerned, may be accomplished only by a con- 
certed effort made through the closest cooperation of the entire 
membership of the committee. 

3. Political overtones in the conduct of an investigation or in the 
writing of a report serve only to obscure the purpose for which the 
committee was established and to nullify any beneficial results. __ 

4. Any investigation, conducted in an are of secrecy, which 
denies all or any members of the committee full and reliable nforma- 
tion in every particular is an unwarranted use of the committee’s 

wers, 

OB. The careless use of allegations as to persons, whether in the 
Government service or in private endeavor, without presenting posi- 
tive proof and without such person being given an opportunity to be 
heard in his own behalf, is not only unfair but also a reflection on the 
committee and its members. 
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6. A consideration which should always be paramount is the reputa- 
tion of the committee in business and Government circles, since that 
is the measure of the committee’s success and influence. 

7. The distortion of facts and figures in committee reports or re- 
leases cannot be condoned under any circumstances. The small- 
business community is entitled to know the truth regardless of the 
circumstances. 

8. The integrity of the committee is dependent to a great extent 
on the work of the committee staff. In approaching any matter 
concerning the committee or its business the staff should remember 
that the work is not being done to satisfy an individual member or in 
the interest of an individual member, but that such work involves 
the committee, the House, the Congress, and the public interest. 
The committee as established during the past eight Congresses was 
for the sole purpose of investigating small-business problems and 
making recommendations which would assist in solving these prob- 
lems through legislative action or otherwise. It is true that many 
of the committee’s recommendations have not required legislative 
action, but. when such recommendations are sound they can be 
administratively accomplished in the executive departments and 
agencies. Finally, the minority believes that durmg the entire 

eriod of its existence the Select Committee on Small Business of the 

ouse of Representatives has many great accomplishments to its 
credit. It is the minority’s hope that in the future the committee 
may be worthy of the trust which the House has placed upon it so 
many times in the past. 





AppriTionaL Minority Views witH RESPECT TO THE PROPOSED 
RECOMMENDATIONS 


On December 31, 1956, at 5:45 p. m., a tender was made by the 
staff director to the minority members of the committee of a docu- 
ment entitled “The Committee’s Recommendations.” The docu- 
ment, which consisted of 14 legal-sized, single-spaced mimeographed 
pages, bore the notation: “Draft: for the Committee’s Considera- 
tion.”” The accompanying letter signed by the staff director stated 
in part: 

With this draft of the “Recommendations” the “Final 
Report” will be complete for the committee's consideration 
January 2, when the committee meets at 9:30 a. m. 


Due to the late hour of the tender on December 31 and due to New 
Year’s Day following, the minority members were not in physical 
ossession of the proposed recommendations until the morning of 
ya 2, 1957. This timing of the tender, of course, has deprived 
the minority of an opportunity to make no more than the most cursory 
examination of the document. 
The minority, as pointed out above, had noted the fact that the 
proposes final report contained no conclusions or recommendations. 
he report was mailed on December 15, 1956, and received by the 
minority at their District offices some days later. 
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The minority decries any situation which successively transgresses 
upon orderly committee procedure. As has been previously pointed 
out, the minority has been bypassed on committee business many 
times during the past 2 years. Official documents which the minority 
must pass upon have been submitted in such a manner as to create an 
atmosphere of urgency. In addition to this, some of the documents 
have been presented a year or more following the hearings on which 
the reports are said to have been based. 

In view of the foregoing facts and circumstances, the minority is 
forced to withhold its decision on the proposed recommendations 
until a later date. 


We mutually subscribe to the foregoing minority views. 


Wiiuiam S. Hitt. 

R. Water RIEHLMAN. 
Horace Srety-Brown, Jr. 
Wituram M. McCuttocs. 
Timotuy P. SHEEHAN. 
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Hon. Ratps R. Roserrs, 
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The Capitol, Washington, D.C: 

Dear Mr. Roserts: I present herewith for the information of the 
House of Representatives a report approved by the Committee on 
Interstate | Foreign Commerce as submitted by the Special Sub- 
committee on Traffic Safety. 

Sincerely yours, 
Oren Harris, 
Acting Chairman. 
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Hon. Oren Harris, 
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House of Representatives, Washington, D. C. 
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Subcommittee on Traffic Safety, submitted pursuant to House Reso- 
lution 357, 84th Congress, 2d session. 
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Kennetu A. Roserts, 
Chairman, Special Subcommittee on Traffic Safety. 
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Mr. Harris, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 


{Pursuant to H. Res. 357 (84th Cong.) ] 
I. Summary Or RECOMMENDATIONS 


To promote traffic safety, the subcommittee offers the following 
recommendations: 

1. More aggressive action by local communities, counties, and 
States to implement effectively the action program recommenda- 
tions of the President’s Highway Safety Conference. 

2. Expanded basic research into the human factors which con- 
tribute to traffic accidents is urgently needed. 

3. Uniform traffic laws and local ordinances should be enacted 
at once in every jurisdiction. 

4. Research in highway and traffic engineering should be accel- 
erated and expanded to meet increasing highway and traffic needs. 

5. School driver education and adult retraining programs must 
be expanded. 

6. Driver examining, licensing, and suspension procedures must 
be strengthened. 

7. Traffic law enforcement and the administration of traffic 
justice should be improved. 

8. Better accident reporting procedures are needed and more 
effective use of available accident data should be made. 

9. Continued and expanded research on safe vehicle design, 
with less emphasis on speed and horsepower is needed. 

10. There should be nationwide standardization of all traffic 
signs, signals, and markings. : 

11. More public education in accident victim care is urgently 
needed. 

12. The need for more adequate financial responsibility laws 
should be studied. 
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13. More vehicle inspection laws are needed. 
14. Colleges and universities should provide more training in 
all phases of highway traffic administration, traffic management, 
and control. 

15. Closer and more effective coordination among groups work- 
ing in traffic safety is urgently needed. 

16. Improved methods of public traffic safety education are 
needed. 

17. Better means of technical and professional exchange of in- 
formation on traffic safety must be provided. 

18. Organized citizen support for balanced and well-organized 
safety programs of responsible public officials must be developed 
and expanded. 

19. The traffic safety study should be continued and expanded 
by the next Congress. 


Il. Inrropucrion 


The Special Subcommittee on Traffic Safety of the House Commit- 
tee on Interstate and Foreign Commerce was appointed June 5, 1956, 
by Chairman Priest, pursuant to House Resolution 357, 84th Con- 
gress. The subcommittee was directed to make a complete study of 
the increasing number of traflic deaths and injuries. 

The following were appointed members of the subcommittee: Ken- 
neth A. Roberts, of Alabama, chairman; Walter Rogers, of Texas; 
Samuel N. Friedel, of Maryland; John V. Beamer, of Indiana; and 
Paul F. Schenck, of Ohio. 

At the first subcommittee meeting it was decided that the primary 
objective would be to study ways of setting up an adequate, balanced, 
long-range program to reduce traffic accidents. 

The need for such a program on a national scale is obvious. Reports 
of tragic accidents, resulting in needless loss of life, permanent in- 
juries, and uncounted property loss fill our newspapers. ‘The number 
of live lost in traffic accidents is increasing at a shocking rate. In 1952, 
during a 4-day Christmas holiday, 556 persons were killed—an average 
of 139 persons killed each day. By 1955 this total reached 609 killed 
in a 3-day Christmas weekend, or over 200 persons a day. During the 
1956 Christmas holiday season the bloody toll reached a shocking 
figure of 706 killed in a 4-day weekend followed by a New Year’s total 
of 407. The combined total for the 2 holidays set a new record all-time 


1 The resolution, unanimously adopted on March 27, 1956, by the House of Representa- 


tives, is as follows: 
“lH. Res, 857, 84th Cong., 2d sess.] 


“Resolved, That the Committee on Interstate and Foreign Commerce, acting as a whole 
or by subcommittee, is authorized to conduct a full and complete investigation and study 
of the large increase in traffie accidents on the streets and highways of the United 
States during recent years, in order to determine (1) the extent to which excessive speed, 
intoxication, lack of adequate safety inspection of vehicles, insufficiently strict State 
and local laws, poor condition of highways, and other factors have been responsible 
for such increase and for the resulting deaths, personal injuries, and economic losses, 
and (2) the measures which may be taken by the Federal Government to assist in 
eliminating such accidents or reducing their frequency and severity. 

“The committee shall report to the House (or to the Clerk of the House if the House 
is not in session) as soon as practicable during the present Congress the results of its 
investigation and study, together with such recommendations as it deems advisable. 

“For the purpose of carrying out this resolution the committee or subcommittee is 
authorized to sit and act during the present Congress at such times and places within 
the United States, its Territories and possessions, whether the House is in session, has 
recessed, or has adjourned, and to hold such hearings as it deems necessary.” 
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high with more than 1,100 traffic deaths. Our yearly sacrifice of lives 
upon the bloody altar of our highways is now hovering around 40,000. 

Each year the engineering talent of our great country presents the 
American public with new style automobiles with more luxury, more 
horsepower, and, unfortunately, more ability to kill its new owner. 
Except for power brakes and the automobile safety belt, little has been 
done to prevent the unsuspecting consumer from killing himself and 
others as he whizzes along the highways at phenomenal speeds. It 
may be that the automobile as presently designed is totally safe, and it 
is only man’s misuse of this power that makes it dangerous. 

The motorcar is more than a pleasure vehicle. We have reached 
a stage where our present economy could not long maintain its present 
pace without motor transportation. Motor vehicles are a necessity, not 
only to industry but to the American family. Motor transportation— 
private autos and buses—are used by a vast majority of gainfully em- 
ployed persons in getting to and from work. Motortrucks are a 
necessity in moving goods and raw materials. 

As traffic increases, the death toll on our streets and highways 
grows. It is estimated that in 1956, 42,000 persons will die. In 
1955, the total was 38,300. 

Population increases and shifts magnify the traffic problem. The 
United States, with an area of 3 million square miles, has 314 million 
miles of streets and highways used by 75,500,000 licensed drivers who 
operate 62 million motor vehicles. In 1955, these vehicles traveled 
nearly 600 billion vehicle-miles. They were involved in more than 
10 million accidents, resulting in 38,300 deaths and an estimated 
1,900,000 injuries, of which 320,000 resulted in permanent disability. 
The National Safety Council estimates 1955 accidents cost $414 bil- 
lion. Half the civil lawsuits on our court calendars have their 
origin on our streets and highways. 

At the start of its consideration of this problem the subcommittee 
voted to study five general areas: the human factor in traffic accidents, 
legislation, vehicle design, highways, and enforcement. 

Because of the scope and importance of the subject, it was agreed 
that hearings should be conducted in various cities throughout the 
Nation to get firsthand information at the grassroots. 

It was decided to undertake a preliminary study of the many facets 
of the problem without requesting special funds or without setting 
up a special staff. 

Although a start of the investigation was delayed due to the rush 
of legislative activity at the close of the 2d session of the 84th 
Congress, the subcommittee held hearings in Washington, D. C., Lake 
Geneva, Wis., Chicago, Ill., Detroit, Mich., Dearborn, Mich., Ypsi- 
lanti, Mich., Dayton, Ohio, Indianapolis, Ind., and Pendleton, Ind. 
Over 100 witnesses were heard. The subcommittee also made inspec- 
tions at facilities of American Motors, General Motors, the Chrysler 
Corp., and Ford Motor Co. Time has not permitted a study on the 
broad basis originally planned. Many noteworthy and unique traffic 
safety programs called to the subcommittee’s attention have not been 
studied. Many leading experts in the field have not been heard. For 
that reason, the subcommittee is recommending that the study be 
continued in the next Congress by the Committee on Interstate and 
Foreign Commerce. 
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Even though the study has not been completed, the subcommittee 
has heard many of the leading experts in the field and has accumu- 
lated a wealth of factual testimony, which is being made available 
in printed form for study and evaluation. On the basis of this testi- 
mony, the subcommittee offers several general recommendations, which 
are developed and explained in detail later in this report. 

The subcommittee is encouraged by the intelligent and effective 
efforts being made in many areas by industry and public agencies 
to reduce the accident toll. At the same time, it is obvious that more 
can and must be done. Certain vital areas are being touched only 
lightly. Coordination is lacking. This coordination, perhaps, could 
be supplied by ene or more Federal agencies. Much basic research is 
needed, especially into the human factors involved in driving. This 
probably will be unnecessarily delayed unless some Federal assistance 
is forthcoming. 

No effort was made by the subcommittee to outline the area of 
Federal responsibility in promoting traffic safety. Thus far, activity 
at the Federal level has been confined largely to research and unofficial 
efforts at coordination of safety activities. The Federal Government, 
heavily committed to expenditures for highway construction, and with 
a definite responsibility in developing and protecting interstate com- 
merce, however, has a very definite interest in promoting traffic safety. 

At this point the subcommittee is not prepared to recommend any 
Federal regulatory legislation dealing directly with traffic safety, as, 
for example, along the lines of the comprehensive regulatory powers 
exercised in the field of aviation. But there is widespread demand for 
action. If the States and local communities continue to lag behind 
public sentiment in adopting safety measures, there unquestionably 
will be an increased demand for action by the Congress. 


III. Scuscommirrer RecoMMENDATIONS 


1. More aggressive action by local communities, counties, and States 
to implement effectively the action program recommendations 
of the President’s Highway Safety Conference 

Since 1946 the action program of the President’s Highway Safety 

Conference has been recognized as the guide for effective traffic-acci- 

dent prevention. This program, developed by leading traffic-safety 

specialists and proven by experience in many cities, countries, and 

States, spells out in detail the ways to prevent and reduce traffic deaths 

and injuries. The following basic elements of a unified and effective 

traffic-safety program are included: 


Laws and ordinances Motor-vehicle administration 
Accident records Public information 
Education Official coordiration 
Enforcement Public support 

Engineering 


In the course of our hearings it was frequently brought out that the 
most vital need in traffic safety was not so much what to do, but 
rather how to get it done. In other words, the methods and tech- 
niques of effective traffic-accident prevention are well known and have 
produced results in many areas, The real problem today is how to 
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develop the interest, leadership, and public support needed to translate 
these techniques into aggressive action. 

Along these lines, it is interesting to note that, according to the 
National Traffic Safety Inventory, conducted by the National Safety 
Council for 1955, the average traflic safety performance of 47 report- 
ing States was only 66 percent of the minimum balanced program. 
Thus a major reason for the rise in traffic deaths and injuries is that 
the States have placed into effective action only about two-thirds of 
the minimum recommended action program. 

The average performance of 875 reporting cities over 10,000 popu- 
lation showed that only about 50 percent of the minimum action 
program was being used. In other words, the majority of our cities 
still fail to make effective use of half of the recognized techniques 
and activities for traflic accident prevention. 

Our subcommittee strongly recommends the action program of the 
President’s Highway Safety Conference as a basic guide for an effec- 
tive traffic safety program in all jurisdictions. 


2. Expanded basic research into the human factors which contribute 
to traffic accidents is urgently needed. 


Facts upon which to base a broad, national program for reducing 
traffic accidents are woefully lacking. Without essential basic facts, 
any broad-scale attack on the problem must be on a hit-and-miss basis. 
The effort wasted now is very great. This waste of funds and 
manpower will continue to be great until we have reliable and adequate 
data developed by research. 

At every turn in its preliminary study, the subcommittee has been 
confronted by this need for facts. Theories as to causes of bad 
driving habits are plentiful and suggested remedies are freely offered, 
but little is known to support or refute these theories or to recom- 
mend the proposed remedies. Thus, even the experts can only make 
guesses as to the parts that speed, alcohol, driver age, skill, and other 
factors play in traffic accidents. Vast sums have been spent by the 
industry on research in developing modern motor vehicles. Ex- 
penditures on research in highway design and structure have been 
impressive yet still inadequate. Research in driver behavior behind 
the wheel of a motor vehicle has been relatively haphazard, lacking 
both in direction and depth. This gap in our knowledge must be 
filled before an adequate traffic safety program can be developed. 
This gap must be filled if we are to have any uniformity on a na- 
tional basis in such important areas as driver licensing, driver train- 
ing, and law enforcement. Such uniformity is essential in this era of 
long-distance motor travel. : 

The subcommittee feels that its study has established very definitely 
the need for an intensified basic research program, especially in making 
studies of human factors involved in good driving. Our study has 
not been intensive enough, however, to define priorities of research 
projects needed nor how they should be conducted. There is ample 
evidence, though, that improvements in driver licensing, driver train- 
ing, enforcement, administration of traffic courts, and public education 
are greatly needed and can be developed through the support of 
research in these areas. i : 

For example, the criteria for driver licensing could be greatly im- 
proved by research which would provide on a scientific basis the physi- 
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cal (including visual) requirements for the safe operation of motor 
vehicles. 

Greater knowledge of the role of behavioral patterns in accident 
causation would lead to improvements in enforcement procedures as 
well as provide a sounder basis for driver training and public edu- 
cation. 

Other areas that will require careful study are: 

1. The relationship between highway accidents and the use of 
alcohol and various drugs by drivers. 

2. The influence of hig way design, lighting, signs, signals, 
and markers on driver behavior. 

3. The importance of emotional disturbances as a factor in 
traffic accidents. 

4. The amount and type of driver training to be required as a 
prerequisite to issuance of a license. 

Definitely there is a need for a study of the effect of alcohol on 
drivers. It is known that alcohol is an important factor in traffic 
accidents, It is now realized that even a small amount of alcohol 
may affect driving efficiency. More information is needed about this, 
so that the public can be warned accordingly. Too many drivers, 
apparently, feel that as long as they are not at or near the threshold 
of intoxication it is safe to get behind the wheel. 

Along with studies on the effects of alcohol, we need to know more 
about the effects of drugs, especially sedatives. Information is needed 
on the influence of emotional states on driving behavior. We need 
to know how fatigue affects a driver. We need to know more about 
the prevalence of excessive concentrations of carbon monoxide in cars 
under various atmospheric and traffic conditions. 

Somewhere in that area investigators may find part of the answer 
to the cause of the large number of unexplained one-vehicle accidents. 

The need for basic research was stressed by various witnesses. As 
an example, Mr. Ray Ashworth, acting director, Northwestern Univer- 
sity Traffic Institute, discussing enforcement in an appearance before 
the subcommittee in Chicago, said: 


There has been a great deal of talk over the years on how 
much enforcement does it really take to do the job. Do you 
have to arrest people? If you put enough policemen on the 
highway, will all of this business automatically stop? We 
know it is not so. But on the other side, we, too, have never 
known exactly how much policing it would take to be effective, 
not that we think or hope that it will ever, by itself alone, 
bring the accident experience down to something reasonable, 
but how much does it take to be effective? 


Continuing, Mr. Ashworth said: 


We have a number of proposals out secking financing for 
research projects. We are convinced even at this late date 
that nobody knows the real causes of tratlic accidents, par- 
ticularly with reference to the driver. We all, in this field, 
say somewhat glibly that the automobile and the highway are 
no longer responsible for more than, at the outside, a total 
of 20 percent of the accidents. But we do not know how well 
we know this. 
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_ This proposal we have out now we have called intensive 
investigation of traffic accidents in the hope we can, in a pilot 
study, in a 2-year period, develop a technique for finding the 
real causes. Then, in a continuin period, after that pilot 
study, we hope we can amass sans 3 information to come up 
in a period of approximately 5 years after the 2-year pilot 
study, with real information, just as you would research any 
medical affair or disease. 

This has got to be done, and we do not know how much 
difference it will make. But if it comes up with the real causes 
of traffic accidents, it will put pvervinds in this field on a 
surer and sounder footing. 


When he appeared before the subcommittee in Chicago, Mr. W. G. 
pin assistant general manager of the National Safety Council, 
said: 

We believe there is a tremendous need for research. While 
we know that if the things that we recommend were being 
done, the typical city or State would cut its accidents in half, 
we still need to know more about what causes accidents. — 

One of the crying needs in this field is for a research pro- 
gram which would get at the fundamental causes of accidents 
which would carry this matter of accident reporting on even 
beyond the degree of investigation that the CAB has had 
on its investigations, going into the psychiatric and psycho- 
logical and medical backgrounds for the people invelved in 
accidents, 

So research on a scale which would require considerable 
sums of money is a very important thing. 


An — research program calls for a skilled organization, mak- 
ing use of specialized knowledge in many fields, including medicine 
and the social sciences. Highway traffic deaths and injuries are of a 
magnitude to be classed as a public health problem. Although the 
subcommittee has not had the time to make a study of concrete legisla- 
tive proposals, it may well be that the United States Public Health 
Service is the logical agency to conduct such research. 

During the 84th Congress legislation was enacted to provide re- 
search on the smog problem. That legislation, Public Law 159, 
84th Congress, “An act to provide research and technical assist- 
ance relating to air pollution control,” could well be the pattern for 
similar legislation to provide research in traffic safety. Under Public 
Law 159, the Surgeon General, among other things, is authorized to 
prepare or recommend research programs and to conduct investiga- 
tions and research. 

Another suggestion was to establish a Traffic Safety Research Cen- 
ter, located or associated with a university of recognized standing. 
Or a division could be established in the Bureau of Public Roads to 
direct and coordinate research programs, which could be carried on 
under the direction of, or by the United States Public Health Service, 
the Bureau of Public Roads, the Bureau of the Census, the Bureau of 
Standards, or other agencies, public and private. 

In view of the magnitude of the problem, the subcommittee recom- 
mends that this subject of research be given early attention in the next 


Congress. 
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5. Uniform traffic laws and local ordinances should be enacted at once 
en every jurisdiction 

Enforcement and re eeu programs could be materially im- 
proved by uniform traffic laws and ordinances. Uniformity certainly 
would promote safety by reducing confusion. This is an area to which 
States and cities should give early attention. 

The following explanation of the uniform vehicle code by the 
American Association of Motor Vehicle Administrators is sufficient 
to show the need for favorable action: 


WHAT IS THE UNIFORM VEHICLE CODE? 


The need for uniform traffic legislation had its first formal 
recognition in 1924, when the Secretary of Commerce, Her- 
bert Hoover, called the first National Conference on Street 
and Highway Safety. That conference appointed a com- 
mittee on uniform laws and ordinances. Daring 1925 and 
1926 the committee drafted the Uniform Vehicle Code in co- 

- operation with the National Conference of Commissioners 
on Uniform Laws. 

The Uniform Vehicle Code was developed after a study of 
the statutes of all of the States. Judges, prosecutors, lawyers, 
police officials, motor vehicle administrators, educators, safety 
specialists, traffic engineers, business people and others par- 
ticipated in discussions of its provisions. As a result, the 
code is a distillation of the best traffic laws of the several 
States. Its adoption by all States has been recommended by 
every President’s Highway Safety Conference from 1946 
to 1952 and by the White House Conference on Highway 
Safety in 1954, by the American Association of Motor Vehicle 
Administrators, the International Association of Chiefs of 
Police, the American Bar Association, the Commissioners 
on Uniform State Laws, the National Safety Council, and 
myriad professional and nonprofessional groups throughout 
the Nation. Indeed, it has taken on the character of an in- 
ternational model code since it is the basis of a great deal of 
motor vehicle legislation in the Canadian Provinces and in 
many other countries. 

The National Committee on Uniform Traffic Laws and 
Ordinances, an affiliate of the President’s Highway Safety 
Conference, makes revisions in the code as necessary to keep it 
up to date. As a result it meets changing needs, improved 
techniques, and advances in the design and construction of 
highways and vehicles. The Committee is composed of more 
than 100 members from all sections of the country. 

The code consists of 19 chapters and contains carefully 
considered provisions relating to— 

. Definitions of words and phrases used in the act. 
. State departments of motor vehicles. 

. Registration of vehicles and certificates of title. 
. Antitheft laws. 

Dealers and wreckers. : 

. Operators’ and chauffeurs’ licenses. 
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7. Financial responsibility. 
8. Owners of for-rent vehicles. 
9. Civil liability. 
10. Accidents and accident records. 
11. Rules of the road, including articles on— 
Obedience to and effect of traffic laws. 
Traffic signs, signals, and markings. 
Driving on right side of road, overtaking and 
passing, ete. 
Right-of-way. 
Pedestrians’ rights and duties. 
Turning and starting, and signals on stopping 
and turning. 
Special stops required. 
Speed restrictions. 
Reckless driving, driving while intoxicated, and 
negligent homicide. 
Miscellaneous rules. 
Operation of bicycles and play vehicles. 
Streetcars and safety zones. 
12. Equipment of vehicles. 
13. Inspection of vehicles. 
14. Size, weight, and load. 
15, Respective powers of State and local authorities. 
16. Parties and procedure upon arrest. 
17. Penalties and disposition of fines and forfeitures. 
18. Records and reports of convictions. 
19. Effect and short title of act. 
The language of the code is clear. It can be understood by 


the motorist, pedestrian and policeman as well as the judge, 
lawyer, and juror. 


The Uniform Vehicle Code forms a sound and practical basis for 
the enactment of laws by States and Provinces, and the companion 
Model Traffic Ordinance serves as a similar guide for municipalities. 

Nothing is more disconcerting to a motorist than to find that he 
has, even with the best intentions, violated a law of which he has no 
knowledge. This situation frequently occurs when State lines are 
crossed and traffic laws, signs, signals, and markings are different 
than in his own State. 

The price this Nation needlessly pays every year for this chaotic 
disparity in traffic laws is a high fatality and injury toll, uncounted 
economic waste and a tremendous loss of efficiency in traffic movernent. 

While ignorance of the law is no excuse, States and local com- 
munities have a moral responsibility for enacting statutes that are 
reasonable, understandable, and, above all, uniform. 


4. Research in highway and traffic engineering should be accelerated 
and expanded to meet increasing highway and traffic needs 

Highway planning and research must be adequately supported by 
Federal funds. Highway engineering research should keep abreast 
of the times. In view of the great expansion of interstate motor 
vehicle traffic and its growing importance in the national economy, 
additional research in highway design is needed. More attention 
should be given to secondarv roads, 
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The subcommittee does not propose to make any extensive study of 
highway engineering. This properly is a field to be handled by the 
Bureau of Public Roads. 

5. School driver education and adult retraining programs must be 
expanded 

High-school driver-training courses, properly organized and con- 
ducted, appear to have ape potentialities in reducing traffic accidents. 
In recent years there has been a t expansion of this program. 
Still the surface is only being ene sh. si 

Evaluating these courses is difficult but studies indicate beyond a 
doubt that trained drivers have better safety records than untrained 
drivers. 

Again, the need for research is encountered. Studies of methods 
of instruction which will improve attitudes, increase driving knowl- 
edge, and alter personal characteristics of poor drivers are needed. 

n other words, before any long-range, nationwide driver-training 
program can be recommended, much more must be learned about 
what makes a good driver and how bad-driving habits can be cor- 
rected. 

Usually a driver-education course is made up of two phases—class- 
room work and behind-the-wheel instruction. The ideal course must 
include both. 

In discussing driver education before the subcommittee in Chicago, 
Mr. Wayne P. Hughes, director of the school and college division, 
National Safety Council, said : 


Of the 20,000 public high schools, 11 percent offer the class- 
room work only. Thirty-nine percent offer both the classroom 
and the road instruction, or about 50 percent of our high 
schools are offering instruction in driver education. 

In terms of students, we have a potential of 1,600,000 stu- 
dents who reach the driving age each year. Of these, 33 per- 
cent get the classroom instruction only, and 29 percent get 
both the classroom and the road instruction, or a total of 62 
percent of the eligible students. 


Asked by Chairman Roberts if he had any recommendations as to 
how the program might be expanded, Mr. Hughes said: 


That is a problem that has been in the craw of many people 
over the country. There are two chief hurdles, I think. The 
cost of the driver-education program, which is a big hurdle, 
and fitting the course into the curriculum is another. In those 
States—and there are eight of them today—where the State 
has passed permissive and enabling legislation, the program 
is developing very nicely. These areas are California, Dela- 
ware, Florida, Louisiana, Maine, Michigan, Pennsylvania, 
and Washington. Now, T do not know if that answers your 


question, but I am saying that in those States where this 
support—this financial support—has been given by the State, 
the programs are flourishing and developing very nicely. 


The subcommittee has been impressed by the need for expanding 
driver-education programs at the high-school level and for projects 
to teach better driving habits. Unless the States and local communi- 















HIGHWAY TRAFFIC SAFETY ll 


ties give more attention to this problem, it well may be a field in 
which the Federal Government could encourage expansion of driver 
training by assistance along the lines of the vocational education pro- 
gram (Smith-Hughes Act). 
The subcommittee study has not gone far enough to permit any 
definite recommendations at this time. A close look at some of the 
rograms at the local level is desirable. The subject is one that should 
explored more fully in the next Congress. 


6. Driver examining, licensing, and suspension procedures must be 
strengthened 

Experts in the traffic-safety field agree that an effective system of 
driver licensing is needed to weed out drivers not physically or 
mentally fit to operate a motor vehicle. An effective system of revok- 
ing or suspending permits of drivers who show gross disregard of 
traffic laws or develop physical defects that make driving hazardous 
also is necessary. 

Initial examination of applicants is necessary to establish an ideal 
program. Periodic physical reexaminations are needed. 

The value of initial examinations is shown by the experience of the 
State of Ohio. There it found that 9 percent of the applicants ex- 
amined failed to pass the eye examination; 6 percent the examination 
on laws; and 5 percent the tests on signs. 

The President’s Committee for Highway Safety makes the follow- 
ing recommendations for a sound driver licensing program : 


(a) Adoption and use by all States of at least the minimum 
standards provided for in act II of the Uniform Vehicle 
Code. 

(b) Adoption of minimum standards for driver examina- 
tion, as recommended by the American Association of Motor 
Vehicle Administrators, by those States where standards are 
lower. Where possible, standards should be higher than 
these minimums. 

(c) Adequate facilities for training of examiners and for 
proper examination of drivers. 

(d) Classification of driver licenses by type of vehicle, with 
separate examinations for each where needed. 

(e) Provision of restricted licenses for the physically han- 
dicapped. 

(f) Use of driver-license fees for driver license established 
administration. 

(g) Emphasis on reexamination of drivers who are in- 
volved in accidents and repeatedly violate traffic laws, who 
have physical or mental disabilities, or who for any reason are 
more than normally likely to be involved in accidents. 


Along with an adequate system of driver examining and licensing, 
there should be a definite system for suspending permits of habitual 
violators of traffic laws. Several States have adopted a point system. 
A number of points are assigned each driver. If he is convicted of 
traffic violation, he loses points according to the seriousness of the of- 
fense. If he loses his total allotment of ponte within a specified 
period, his license is automatically suspended for some period of time. 

Experience indicates that the point system, when properly adminis- 
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tered, develops in most drivers a healthy respect for safety without 
resulting in wholesale suspensions. 

The magnitude of the problem of the irresponsible driver is shown 
by the experience of the State of Indiana. Indiana will suspend ope 
proximately 40,000 permits for all causes during the year 1956. The 
experience in Indiana has been that many persons continue to drive 
after their permits have been suspended. In 1955, the Indiana law 
was changed making suspension mandatory for a like period whenever 
a person is convicted of driving on a suspended permit. 

Drivers whose permits have been suspended and those involved in 
serious accidents, or whose permits have been suspended, should be 
given retraining courses in driving by trained personnel, and reex- 
amined before the privilege of operating a motor vehicle is restored. 


7. Traffic law enforcement and the administration of traffic justice 
should be improved 

The American Bar Association’s effort to improve traffic law en- 
forcement should be encouraged and expanded. 

Mr. James P. Economos, director of the traffic court program of the 
American Bar Association, outlined the program to the subcommittee 
in Chicago. He listed eight principal points being stressed as 
follows: 

1. That judges and prosecutors should be properly qualified 
through education aie legal training for the job before them; 

2. That ticket-fixing should be eliminated ; 

3. That traffic laws and ordinances should be modernized 
to fit present needs ; 

4, That the courtroom, its physical facilities and pro- 
cedures should be improved; the court should be dignified 
and impressive, and it should have adequate physical 
facilities ; 

5. That traffic cases should be separated from all other 
court business, apart from the usual police court business; 

6. That fines and penaities should be more uniform and 
should be impartially, insofar as possible, administered ; 

7. That the aim of the traffic court is to impress the defend- 
ant with the need for traffic law enforcement rather than 
penalize him; 

8. That the justice of the peace system should either be im- 
proved or eliminated. 


In 1949, the President’s Highway Safety Conference added stand- 
ards for the program. Mr. Economos outlined these as follows: 


1. That courts of record shculd be provided for the hearing 
of all traffic cases; 

2. That the word “police” should be eliminated from the 
name of any court handling traffic cases; 

3. That statewide supervision and administration of all 
traffic courts should be haced in the chief justice of the high- 
est appeal court in the State; 

4. That there should be uniform rules governing pro- 
cedures in traffic cases, and these should be promulgated by 
the rulemaking agency in the State; 
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5. That uniform traffic tickets, similar to those developed 
in Michigan under their uniform enforcement policy and 
those subsequently used statewide in New Jersey for all en- 
forcement cilicers, should be used in every State ; 

6. That the salaries paid to traffic court judges and prose- 
cutors should be increased so as to be equal to those paid 
judges of courts of general jurisdiction and to general trial 
jurisdiction and prosecutors assigned to those courts; 

7. That all municipalities, counties, and States should take 
active steps to improve the dignity and impressiveness of 
courtrooms in the trial of traflic cases; and finally 

8. That the American Bar Association should continue its 
support of the program to improve traflic courts and if pos- 
sible to increase this activity. 


In 1951 the Conferences of Chief Justice of the State Supreme 
Courts adopted a 16-point program. This program added two prin- 
cipal items, which Mr. Economos outlined as follows: 


(1) That there is an increasing need—or there is a need be- 
cause of the increasing highway toll—for more persons or 
defendants to appear in person in traffic court, that judges 
should give each defendant more individual attention, and 
take into consideration the circumstances under which each 
offense has been committed, and give more adequate penalties 
for the offense that has been committed. 

The recommendation went on to say that if necessary there 
should be more judges and prosecutors assigned to traflic 
courts. 

The next recommendation which was added was that all 
judges of these traflic courts should be lawyers. That was 
a step further than the American Bar program itself, but 
they came out flatfooted for the proposition that anyone 
handling a traffic case should be a lawyer. 

Finally, they added the recommendation that there should 
be annual judicial conferences of all judges trying traflic 
cases and that their attendance at these conferences should 
be mandatory. 


8. Better accident reporting procedures are needed and more effective 
use of available accident data should be made 

Accident records provide data for research and can furnish the 
information needed to weigh results of accident-prevention programs, 
Unfortunately, in most instances today the type of data available is 
not suitable for these purposes. Date 

Accident reports usually are compiled to determine responsibility 
for the accident—not the cause of the accident. 

Furthermore, without uniform accident reporting, it is difficult to 
correlate statistics from different States. 

The National Safety Council is working on this problem, as is the 
United States Public Health Service. It is one in which the Federal 
Government might well help. 

Another glaring weakness frequently mentioned in the hearings 
was the failure to make full use of accident data as the basis for 
effective and factual traffic accident prevention activities. Accident 
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records are a necessary and vital traffic safety tool. With proper 
analysis and use they can serve as an important weapon in the war 
on traffic deaths and injuries. 


9. Continued and expanded research on safe vehicle design, with less 
emphasis on speed and horsepower is needed 


Commendable efforts in the development of safer vehicles have 
been made in recent years by the motorcar manufacturing industry. 
Research has given us improved headlights, safer door latches, satis- 
factory seat belts, and eliminated various interior hazards. Addi- 
tional research activity is needed. 

The subcommittee, however, feels that there has been excessive 
stress on horsepower and speed. 

The subcommittee found widespread concern regarding the so- 
called horsepower race and its effect upon safe driving habits, espe- 
cially of younger drivers. Excessive speed is definitely a factor in 
causing highway traffic accidents. Sales campaigns based on speed 
and horsepower may be effective in selling new automobiles but are 
hardly in the public interest. 

Typical of the public reaction to the horespower race is the follow- 
ing statement before the subcommittee in Dayton by the Honorable 
Charles A. Vanik, Member of Congress from Ohio and a former 
municipal judge with extensive experience in traffic cases: 


You have undoubtedly had this repeated many, many 
times, but horsepower and speed are undoubtedly the trend 
in automobile promotion. The brainpower at the wheel has 
not kept pace with the horsepower under the hood. The de- 
velopment of high torque and fuel-injection engines, push- 
button driving and the increase in developed horsepower 
have increased rather than decreased driver qualifications. 


Newspaper advertisements stressing horsepower and speed were 
cited. One advertisement cited stated: “Electronically clocked at the 
scorching speed of 137 miles per hour.” Another said: “The blazing 
action of 227 horses is yours ina flash * * *. You’re driving the one 
that’s been clocked from zero to 60 in 10 seconds flat.” Another 
announced a new model clocked at a speed of 147 miles per hour. 

Other witnesses expressed the opinion that such advertisements 
develop “a philosophy of speed,” and incite drivers to take unneces- 
sary risks. 

Considerable correspondence has been received on the subject by 
members of the subcommittee. 

The American public generally is conscious of the need for pro- 
moting highway safety. Most automobile drivers will respond when 
made aware of danger. Excessive speed is the cause of many deaths 
and injuries. Advertising could well stress new safety features 
rather than horsepower. 

All known and tested safety devices, such as crash padded paneling, 
padded windshield visor, dish-type steering wheel, safety glass, etc., 
should be included as standard equipment on all model cars. At sev- 
eral of the plants that the subcommittee visited we were shown many 
of these safety devices. 

Efforts to encourage the installation and use of seat safety belts are 
to be commended. Such belts do not, of course, prevent accidents, but 
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available evidence would indicate that their proper use reduces the 
likelihood of death or serious injury in the case of accidents. The 
subcommittee realizes that the public must be educated to accept these 
safety belts before they can become standard equipment. 

The American College of Surgeons has pioneered in promoting the 
development of safer vehicles and encouraging efforts to provide bet- 
ter care for accident victims. The following resolution was approved 
in April 1955 by the board of regents of the college: 


Be it resolved, That the committee on trauma of the Amer- 
ican College of Surgeons requests that the board of regents 
of the college recommend to the motorcar manufacturers 
of America that they stress oceupant safety as a basic factor 
in automobile design. These include (1) doors which will 
not open on impact; (2) seats and cushions which will not 
become displaced on impact; (3) energy absorbing interiors; 
(4) adequate safety belts or other passenger stabilizing de- 
vices that will resist impacts of at least 20 G’s: And be it 
further 

Pesolved, That the American College of Surgeons offer to 
cooperate with automobile manufacturers to further safety 
as a basic factor in motorcar design by furnishing such pro- 
fessional and technical advice and information as may be 
available. 

10. There should be nationwide standardization of all traffic signs, 
signals, and markings 

The present conflicting signs and signals confuse motorists driv- 
ing from one city to another. Confusion itself adds to the accident 
hazard. 

Research into this problem should be continued. 

The present nonuniformity in our traflic signs, signals, and mark- 
ings is a direct cause of much confusion, delay, death, and injury on 
our streets and highways. 

For a number of years the Bureau of Public Roads has produced 
the Uniform Manual of Signs, Signals, and Markings and has in- 
sisted that the standards included in this manual be followed on all 
Federal-aid road projects. However, our hearings clearly indicated 
that many States still were not using standard or uniform signs, 
signals, and markings and that some cities were not even using the 
same standards as the States in which they were located. 

The greatest disparity was noted on county roads, where needed 
signs, signals, or markings were not in use or where many of those 
used were nonstandard. 

It is strongly recommended that all States, counties, and local com- 
munities follow the Uniform Manual of Signs, Signals, and Markings 
and that the United States Bureau of Public Roads make widespread 
distribution of this important publication. Also that the Bureau of 
Public Roads and all other Federal agencies having anything to do 
with highway building or maintenance programs use only standard 
signs, signals, and markings. 


11. More public education in accident victim care is urgently needed 


The committee on trauma of the American College of Surgeons has 
tried for many years to get better care for accident victims. Two 
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manuals, An Outline of the Treatment of Fractures and Early Care of 
Acute Soft Tissue Injuries, have been prepared and widely distrib- 
uted. The trauma committee in Nebraska ordered copies for the acci- 
dent room of every hospital in the State. ; 

The committee on trauma is educating the public regarding first aid. 
As explained to the subcommittee by Dr. James B. Mason of the staff 
of the committee on trauma: 


The lot of the victim of an automobile injury has been 
further improved by the long-time insistence of the commit- 
tee on trauma that hospital emergency room service be prop- 
erly organized, staffed, and equipped; the transportation of 
the injured has been improved; the need for a thorough 
grounding in first aid by State and local police, firemen, and 
ambulance attendants has been brought to the attention of 
community officials * * *. 

After an accident there are a lot of people that become 
permanently disabled or even lose their lives _s<lomae they are 
not properly handled by lay people or ambulance attendants, 
not so much the police. The fire departments and police are 
usually pretty good, but so many ambulances are operated by 
undertaking firms, in so many cities, that it has been particu- 
larly a problem to get that settled so people know what to do. 


The subcommittee on transportation of the injured has prepared a 
sample ordinance and has gathered statistical data to show the ad- 
vantages to the injured of proper ambulance service. 


12. The need for more adequate financial responsibility laws should 
be studied 


The subcommittee study did not go into this subject m sufficient 
detail to permit a recommendation. 

Financial responsibility is of sufficient importance to justify further 
study. Certainly, the public has a right to protection against the 
financially irresponsible driver. 


13. More vehicle inspection laws are needed 


No one should operate a vehicle which does not meet certain mini- 
mum safety requirements. 

The Uniform Vehicle Code recommends that States set up a peri- 
odic inspection program, with 1 or 2 annual inspections. The Na- 
tional Safety Council reports that 13 States require inspections, 

The items inspected are necessary aids in the safe operation of the 
vehicle. For example, the vehicles are tested for the adequacy of 
lighting equipment, adequacy of the brakes, the operation of the horn 
and the windshield wipers, and so on. 

A number of States are considering the enactment of periodic vehicle 
inspection laws in the near future. The subcommittee supports such 
action and commends those States which have already placed such 
programs into effect. 








HIGHWAY TRAFFIC SAFETY 17 


14. Colleges and universities should provide more training in all 
phases of highway traffic administration, traffic management 
and control 

In a recent meeting of the International Association of Chiefs of 
Police, Chief Bernard C. Brannon, of Kansas City, speaking from 
more than 20 years of experience in police work said: 

Our colleges need our help in setting up law-enforcement 
curriculums. A group known as the Association of American 
Schools of Criminology should be set up to aid and advise 
schools undertaking police courses for the first time, and help 
in bringing some order to the chaos of curricula now in exist- 
ence. I picture that our organization investigate, study, 
draft, and propose a standard examination for potential law- 
enforcement personnel. 

An outline of what can be done in this field was given the subcom- 
mittee in Indianapolis by Prof. Shelby Gallien, director, public safety 
institute, Purdue University, as follows: 

As to things that we could do, I think we could encourage 
all police and their associations to trust preservice training 
to bona fide institutions as practiced by other professional 
fields. It is not a do-it-yourself job. Trust it to a training 
institution, and I am sure you will have a more professional 
job. 

We should encourage the establishment of uniformity of 
selection, training, and operational techniques in our broad, 
decentralized police operation. 

We should encourage a police-training program on a na- 
tional basis that can keep pace with our ever-increasing traffic 
problem. 

We should use factual information on a statewide basis and 
nationwide basis to guide our traffic program rather than 
opinions of untrained or incompetent personnel. 

Some 100 colleges and universities now offer some type of police 
training, ranging from a single, short, intensive course to perhaps a 
4-year academic program leading to a degree, the subcommittee was 
told by Mr. Gallien. Only a few of these offer traffic oflicer or super- 
visory training programs for traffic personnel, however. ’ 

These programs should be expanded and strengthened to improve 
the professional status of traflic-oflicer personnel. 

There is also a vital need for trained administrators in the various 
areas of traflic safety and for persons who have a well-rounded back- 
ground to serve as traflic-safety coordinators and safety council 
executives. 

Colleges and universities are urged to give further study to the need 
for this type of training and to offer more courses of study designed 
to provide the trained personnel to deal with the ever-increasing traflic 
problem. 

15. Closer and more effective coordination among groups working in 
traffic safety is urgently needed 


The many facets of the problem add to the difficulties of coordina- 
tion. But duplication of effort, or conflicts of effort, must be avoided. 
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Coordination, especially in research activities, is necessary to conserve 
personnel and funds. 

At State and local levels, coordination among Government agencies 
is of first importance. Coordination techniques need to be evaluated, 
and effective techniques publicized and promoted. 

There must also be close coordination of voluntar 7, private groups 
at the local level to eliminate duplication of effort. 

The need for coordination at the national level is especially urgent. 
This does not mean that all groups working on traffic safety should 
merge or submit to domination by one organization or by a Govern- 
ment agency. But all organizations seeking a common goal must 
work together. 

A degree of coordination has been achieved through the voluntary 
cooperative activities sponsored by the President’s committee and 
participated in by the various national traftic agencies. This type of 
voluntary coordination should be encouraged and strengthened. 
16. Improved methods of public traffic safety education are needed 

Traffic safety depends largely on the behavior and attitudes of per- 
sons who drive and walk. This point and the importance of the 
human element was stressed by many of the persons who appeared 
before the subcommittee. It was clearly pointed out that changing 
behavior, getting rid of bad practices and substituting good ones, is 
largely a matter of education. 

The subcommittee commends the splendid efforts of our public in- 
formational media and urges their continued support in keeping this 
type of information before the driving and walking public. 

Additional research on how public education can be made more 
effective as a motivation for the development of individual responsi- 
bility for safe driving and walking is urgently needed. 

Two channels of public education should be more fully utilized: 

A. The off-job safety work now being done by many industrial 
organizations with practical experience in “selling safety” 
should be extended by more and more businesses. 

B. Citizen groups of all types—civic and service clubs, social 
and veterans’ organizations, labor unions, ete.—are doing a great 
deal of public education and most of them are willing to do more. 
Better methods of utilizing these organizations and their interests 
should be developed. 


17. Better means of technical and professional exchange of informa- 
tion on traffic safety must be provided 

It must be brought home to drivers everywhere that driving is a 
privilege and not a right. It is a privilege that can be curbed and 
taken away by law. 

It is important for those working in the traffic safety field to exchange 
information on research results. Many constructive developments 
worked out at local levels are inadequately recorded and reported. 

Exchange of information, other than by the printed word, can be 
accomplished at conferences, conventions, and public meetings. 

There is need for a monthly technical publication, widely distrib- 
uted. This must be tied closely to research activities. A publica- 
tion of this kind could not be self-supporting. Perhaps the solution 
could be found in a publication issued by some Government agency, 
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such as the Department of Commerce. Along with a monthly publi- 
cation a clearinghouse of information is needed to answer inquiries 
from individuals and groups working on traflic safety problems. One 
agency could provide both services. 


18. Organized citizen support for balanced and well-organized safety 
programs of responsible public officials must be developed and 
expanded 

In a democracy, no program of social control or development can 
for long outrun support ing citizen opinion. If the public officials, who 
have a primary responsibility for traflic management and control, are 
to discharge their responsibilities, they must have the support of civic 
leaders and the general public. 

Citizen support must be organized if it is to have maximum effec- 
tiveness and be of value during periods of change of political admin- 
istration. 

The four 1956 regional conferences of the President’s Committee 
for Highway Safety had the objective of stimulating public support 
organizations at State and local levels. The subcommittee was in- 
formed that these conferences were deemed highly successful and had 
generated more and better organization work in many places through- 
out the Nation. 

The President’s Committee and the National Safety Council, which 
maintains a field service in this area of activity, have followed up on 
the conferences to the limits of their resources. 

Much remains to be done in developing methods and recommenda- 
tions on techniques of developing public support. 

The committee urgently recommends that business and civic leaders 
give their attention to this problem in their home cities and States. 
Without strong citizen leadership and support, what is now known 
about traflic accident prevention cannot be effectively applied. 

19. The traffic safety study should be continued and expanded by the 
next Congress 

Comments on recommendations 1 through 18 indicate clearly that 
traflic safety is a broad problem which the subcommittee has not had 
time to study to the extent necessary to offer concrete legislative 
proposals. 

The field of highway traffic safety is so broad that it was impossible 
for the subcommittee to hear within the time available to it all inter- 
ested parties who desired to be heard. The untimely death of our 
distinguished and beloved chairman, J. Percy Priest, of ‘Tennessee, 
necessitated the cancellation of hearings that were scheduled in Wash- 
ington, D. C., where approximately 25 witnesses were to be heard. 
The subcommittee was informed that many additional organizations 
and groups dealing in the field of traflic safety desired to testify. We 
are convinced that a great deal of valuable and beneficial information 
would have been adduced had we been able to go through with the 
program as scheduled. The subcommittee regrets exceedingly that 
time and circumstances beyond its control made it necessary to curtail 
the program as planned. While we have made tremendous strides in 
our assignment, our work is only partly finished. The subcommittee 
therefore strongly urges the House to continue this investigation in 
the 85th Congress. 
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IV. Wirness List 


The subcommittee heard the following witnesses: 


Hon. Paul H. Douglas, United States Senate, Washington, D. C. 

Edward H. Holmes, Deputy Commissioner of the Bureau of Public 
Roads, Department of Commerce (accompanied by Edward Margo- 
lin, Office of the Under Secretary for Transportation, Department 
of Commerce) 

Louis S. Rothschild, Under Secretary of Commerce for Transporta- 
tion, Department of Commerce 

Paul Burke, chairman of the Maryland Traffic Safety Commission, 
Baltimore, Md. 

Charles Adler, member of the Maryland Traffic Safety Commission 

Jerome Kahn, member of the Maryland Traflic Safety Commission 

Henry A. Barnes, director of the Department of Traffic Engineering, 
Baltimore, Md. 

Hon. John A. Blatnik, Member of Congress, House of Representatives, 
Washington, D. C. 

George Romney, president, American Motors Corp. 

Ear! L. Monson, assistant chief engineer, American Motors Corp. 

M. F. Moore, vice president, Automotive Research and Engineering, 
American Motors Co. 

Ralph Isbrandt, director of engineering, American Motors Corp. 

Larry Nagler, safety engineer, American Motors Corp. 

Wilham F. Sherman, secretary of the engineering committee, Auto- 
mobile Manufacturers Association 

James P. Economos, director of the traffic court program of the Ameri- 
can Bar Association, Chicago, Ill. 

Ned H. Dearborn, president of the National Safety Council, 425 North 
Michigan Avenue, Chicago, Ill.; W. G. Johnson, assistant general 
manager for programs; R. L. Forney, assistant general manager for 
services; Arnold H. Vey, manager of the traffic and transportation 
department; Paul Hill, manager of the field service department; 
Maynard Coe, director of the farm division; Wayne P. Hughes, 
director of the school and college division; Jack Greig, director of 
the public education division of the traffic and transportation depart- 
ment; Harry Porter, director of traffic inventory of the traffic and 
transportation department; Paul Coburn, director of motor trans- 
portation of the traffic and transportation; and Hal Kent, traffic 
consultant 

Frank Sturdy, managing director, Citizens Traffic Safety Board, 
Chicago, and chairman, Illinois Governor’s Traffic Study Com- 
mission 

Mr. Frederick, member of Governors’ Conference 

Clark D. Bridges, industrial hygienist, Council of Industrial Health, 
American Medical Association 

Dr. R. Arnold Griswold, chairman of the committee on trauma of the 
American College of Surgeons; Dr. Paul R. Hawley, director of 
the American College of Surgeons; and Dr. James B. Mason, of the 
staff of the committee on trauma 

Ray Ashworth, acting director of the Northwestern University Traffic 
Institute; Robert L. Donigan, counsel to the Traffic Institute; Ger- 
ald O’Connell, director of the training division of the Institute, 
Evanston, Ill, 
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C. A. Chayne, vice president in charge of engineering staff, General 
Motors Corp. 

Harlow H. Curtice, president of the General Motors Corp. 

M. E. St. Aubin, director, service section of the distribution staff, 
General Motors Corp. 

Anthony G. DeLorenzo, director of public relations, General Motors 
Corp. 

L. B. Yost, distribution staff, General Motors Corp. 

Thomas R. Reid, director of the office of civic affairs, Ford Motor Co. 

Karle S$. MacPherson, vice president of engineering, Ford Motor Co. 

V. G. Raviolo, director, advanced product study and engineering re- 
search office, Ford Motor Co. | 

A. L. Haynes, executive engineer, product study, Ford Motor Co. 

Robert Fredericks, section head of the crash research in human 
dynamics of the engineering research department of the Ford 
Motor Co. 

Fletcher N. Platt, manager of the traffic safety and highway improve- 
ment department, Ford Motor Co. 

Robert S. McNamara, vice president and general manager, Ford 
division, Ford motor Co. 

Edward E. Rothman, director of the product advertising and sales 
promotion division of the Ford Motor Co. (accompanied by Victor 
Z. Brink, executive assistant to the vice president and general man- 
ager of the Lincoln division; Richard E. Krafve, general manager, 
special products division; F. C. Reith, vice president and general 
manager, Mercury division; and Robert S. McNamara, vice presi- 
dent and general manager, Ford division, Ford Motor Co.). 

Paul C, Ackerman, vice president of Chrysler Corp. 

L. L. Colbert, president of the Chrysler Corp. 

Roy C. Hasenler, automotive safety engineer of Chrysler Corp. 

Alan G. Loofbourrow, executive engineer, chassis, electrical and truck 
engineering, Chrysler Corp. 

Harry FE. Chesebrough, executive engineer, product planning of 
Chrysler Corp. 

Saul H. Rose, president of the American Driver Training System, 
Inc., 5133 Grand River Avenue, Detroit, Mich. 

Carl Rashid. Rashid Motor Co., Detroit, Mich. 

E. Edge, glass laboratory of the engineering department of the 
Chrysler Corp. 

F. J. Finkenauer, of the structures laboratory of the engineering de- 
partment of the Chrysler Corp. a3: 

L. W. Parr, test laboratories, engineering division, Chrysler Corp. 

N. B. Christie, assistant chief, section on products planning and pro- 
graming, engineering department, Chrysler Corp. : 

Dr. D. M. Teague, engineering department, Chrysler Corp. 

Dr. A. P. Loeber, engineer department, Chrysler Corp. 5 

U. C. Felty, director of the Ohio Department of Highway Safety, 
Columbus, Ohio; accompanied by Harold R. Kaiser, chief, Accident 
Record Section, the Ohio Department of Highway Safety, Co- 
lumbus, Ohio. . 

Capt. D. W. Unkle, staff captain, enforcement, Ohio State Highway 
Patrol, on behalf of Col. George Mingle, superintendent, Ohio State 
Highway Patrol, 660 East Main Street, Columbus, Ohio 
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George B. Tate, supervisor of safety education, Dayton Public Schools, 
Dayton, Ohio, accompanied by Charles D. Vibberts, director, safety 
and education, Ohio State Automobile Association, 50 West Broad 
Street, Columbus 15, Ohio 

Paul Price, chief of police, Dayton, Ohio 

Bernard Keiter, sheriff, Montgomery County, Dayton, Ohio 

Earl C. Grebe, executive secretary, Toledo Traffic Safety Commission, 
Toledo, Ohio 

Lester Sandusky, lieutenant of police, Toledo, Ohio 

Charles D. Vibberts, director safety and education, Ohio State Auto- 
mobile Association, 50 West Broad Street, Columbus, Ohio 

Frank A. Jessup, superintendent, Indiana State police, Stout Field, 
Indianapolis, Ind. 

Max Branch, first sergeant, Indiana State police, Pendleton District 
Headquarters, Pendleton, Ind. 

Lt. Robert Borkenstein, director, Indiana State Police Laboratory, 
Stout Field, Indianapolis, Ind. 

Samuel O. Linzell, director, Ohio State Department of Highways, 
Columbus, Ohio, accompanied by R. E. Holaday, executive assistant 
to the traflic engineer, Bureau of Traffic, Columbus, Ohio 

Jesse T. Smith, general chairman, Governor’s traflic safety committee, 
State of Ohio; and president and general manager, Yellow Cab Co. 
of Cleveland, Inc., 1453 Superior Avenue, Cleveland 14, Ohio, 
accompanied by Mrs. Mildred Gnau, Cleveland Automobile Club, 
Cleveland 15, Ohio 

Col. Raymond H. Marshall, Air Material Command, security officer, 
Headquarters, Air Material Command, Wright-Patterson Air Force 
Base, Ohio, accompanied by Col. Paul L. Barton, commander, 
Wright-Patterson Air Force Base, Ohio 

Dr. Robert BE. Zipf, Fidelity Medical Building, Dayton, Ohio, coroner 
for Montgomery County, Ohio, accompanied by Robert N. Cowden, 
Dr. Joseph Webber, Robert Clark, and James Getschel, assistant 
coroners, Montgomery County, Ohio 

Hon. Charles A. Vanik, Member of Congress, House of Representatives 

Dr. Samuel R. Gerber, county coroner, Cuyahoga County, Ohio, Cleve- 
land, Ohio 

Hon. Cecil Edwards, judge, municipal court, Dayton, Ohio 

Marvin Purk, manager. Dayton Safety Council, Dayton Chamber of 
Commerce, Dayton, Ohio 

G. W. Grant, Bucyrus, Ohio 

Phillip C. Johnson, chairman, Legislative Study Commission on 
Traffic Safety, Mooresville, Ind. 

Joseph L. Lingo, director, traffic safety, State of Indiana, 145 West 
Washington Street, Indianapolis, Ind. 

Frank A. Jessup, superintendent, Indiana State police, Stout Field, 
Indianapolis, Ind. 

Morris J. Carter, commissioner, Indiana Bureau of Motor Vehicles, 
109 State House, Indianapolis 4, Ind. 

George FE. Burritt, director of highway safety, Indiana State High- 
way Department, on behalf of Virgil Smith, chairman, Indiana 
Highway Department, 102 North Senate Avenue, Indianapolis, 
Ind. 
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C. Wesley Dane, director, division of driver education, department 
of public instruction, State of Indiana, Indianapolis 4, Ind., on 
behalf of Wilber Young, superintendent, department of public 
instruction, State of Indiana 

Richard T. James, secretary-manager, Hoosier Motor Club 

Donald Schrum, safety engineer, Studebaker-Packard Corp., South 
Bend, Ind. 


Set. spasee Paul, Indiana State police, Stout Field, Indianapolis, 
nd. 


Albert Huber, assistant director of traflic safety, State of Indiana, 
Indianapolis, Ind. 

James D. Blythe, Indianapolis Power & Light Co., member of Gov- 
ernor’s traffic safety advisory board, State of Indiana 

Prof. Shelby Gallien, director, Public Safety Institute, Purdue Uni- 
versity, Lafayette, Ind. 

Loren Ayres, acting chairman, department of police administration, 
Indiana University, Bloomington, Ind. 

Hallie L. Myers, executive director, Indiana Traflic Safety Founda- 
tion, Inc., Indianapolis, Ind. 

James E. Nicholas, general manager, Indiana Motor Truck Associa- 
tion, Inc., 2905 North Meridian Street, Indianapolis 8, Ind. 

Dr. Hedwig Kuhn, chairman, Hammond Safety Council, Hammond, 


Ind. 
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: LETTER OF TRANSMITTAL 
' House or REPRESENTATIVES, 


ComMMITTEE ON INTERSTATE AND ForeiIGN COMMERCE, 
Washington, D. C., January 3, 1957. 
Hon. Raten R. Roserrs, 
Clerk, United States House of Representatives, 
The Capitol, Washington, D. C. 

Dear Mr. Roserts: I present herewith for the information of 
the House of Representatives a report from the Committee on Inter- 
state and Foreign Commerce on the subject of airspace use study. 

Sincerely yours, 
, Oren Harris, Acting Chairman. 
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Mr. Harris, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


{Pursuant to sec. 136 of the Legislative Reorganization Act of 1946, Public 
Law 601, 79th Cong., atid H. Res. 105, 84th Cong., Ist sess.] 


Your Committee on Interstate and Foreign Commerce submits the 
following report: 

Air safety and the orderly development of air commerce in the 
public interest continued to receive the active attention of the Com- 
mittee on Interstate and Foreign Commerce during the 84th Congress. 
Special attention was given to the handling of air traffic and to the 
development of adequate airport and airways facilities to meet the 
needs of a rapidly expanding air transportation system which is on the 
threshold of the jet age. The Subcommittee on Transportation and 
Communications, of which Hon. Oren Harris was chairman, and a 
special Subcommittee on Air Space Use, also headed by Chairman 
Harris, held extensive hearings on aviation problems. 

To help advance the program, the committee sponsored legislation 


1. Expand and improve our national airport system; 

2. Make sabotage of aircraft operating in interstate commerce 
a Federal crime. 

The committee, through the Subcommittee on Transportation and 
Communications, conducted intensive studies into— 

1. The need for an improved short-range air navigation system 
technically adequate for joint civil-military use; 

2. The need for improved air traffic control and navigation 
facilities to meet the minimum requirements of our rapidly 
expanding air commerce; 

3. The need for additional and revised air traffic control 
procedures. 

To assist the States and local communities in providing adequate 
airport facilities, the committee reported out legislation giving the 
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Secretary of Commerce annual contract authority for grants under the 
Federal Airport Act in the amount of $42.5 million for fiscal year 1956 
and $63 million for each of the 3 subsequent fiscal years. The purpose 
of this legislation was to stabilize the airport building program by 
giving sponsors definite assurance that funds will be available through 
fiscal year 1959. 


AIR COMMERCE EXPANDING RAPIDLY 


A few air commerce statistics will make clear why we must expand 
and improve our air navigation and traffic control facilities. Figures 
from Government and industry sources show clearly that crowded air- 
space is a national problem. Operation problems of our high-speed 
modern aircraft, and the certainty of aircraft of even higher speeds 
in the age of the civil jet transport, upon which we are entering, make 
the situation critical. Difficulties encountered will not solve them- 
selves. Close coordination among all interested groups, Government 
and ‘private, is needed. Without coordination and cooperation, an 
adequate system is impossible and costs will mount rapidly 

We have about 100,000 airplanes, civil and military, capable of 
taking to the air. The CAA lists 298,076 active civil pilots who held 
current medical certificates as of January 1, 1956. 

The domestic scheduled airlines carried 38,026,000 revenue passen- 
gers in 1955 against 32,343,000 in 1954 and 6,576,000 in 1945. The 
CAA forecasts that some 66 million persons will be passengers on do- 
mestic flights in 1960 and 93 million in 1965. Business flying is ex- 
panding rapidly. The CAA forecasts that use of business aireraft will 
increase from 4 million hours in 1954 to 5.7 million hours in 1960 and 
7.2 million in 1965. For domestic air cargo, the CAA forecast is 
500 million ton-miles in 1960 and 800 million in 1970, against 330 
million in 1955. 

Eight thousand men and women are employed in the CAA airways 
system handling this huge traffic volume. Under their control, a 
plane lands or takes off somewhere in the United States every 1% 
seconds. Every day, under CAA control, aircraft make more than 
10,000 instrument flights through the clouds. Military aircraft make 
9 million position reports a year to the CAA, out of a total of 23 mil- 
lion. The 13 million air carrier and itinerant aircraft operations 
handled by airport control towers may double by 1965. A twofold 
increase in the number of flights is expected in the next 10 years, along 
with a like increase in speed and altitude capabilities of aircraft. Civil 
planes capable of flying 300 or so miles an hour are being handled by 
the CAA today. By 1965, jet transports will be carrying passengers 
along the airways at 600 miles an hour. 

To handle this rapidly expanding traffic volume, the United States 
in the past 30 years has built an airways system unmatched anywhere 
else in the world. Still, this vast, highly complex system is not 
adequate in that it is incapable of meeting the air traffic demands. 
This is due principally to— 

1. Lack of trained personnel; 
2. Lack of equipment. 

Pilots and industry witnesses told the subcommittee that the Nation 
has reached a stage where, in the interest of safety and the expeditious 
movement of aircraft, control of all air traffic at higher altitudes is 
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required regardless of weather. In addition, it was stated that this 
requirement also exists in certain portions of the airspace at lower 
altitudes. 

Witnesses said that although the problem cannot be solved over- 
night, some relief can be had by providing additional airways in areas 
where no en route traffic control service is provided. Direct airways 
for high-altitude, long-range flights also were urged. 


TACAN CONTROVERSY STUDIED 


Inasmuch as electronic devices, many of them highly complicated, 
are the backbone of a modern airways system, the subcommittee, in 
addition to its study of policy questions, found it necessary to conduct 
an investigation of a dispute involving equipments. The progress of 
civil aviation obviously is closely linked to the efficiency of air naviga- 
tion and traffic control facilities. 

Of great importance is a short-range air navigation system giving 
information to the pilot both on his heading and on his distance from 
a known point. 

Karly in the 84th Congress, it was necessary for the subcommittee 
to conduct an extensive investigation of a highly technical controversy 
involving short-range navigation equipment. 

In 1947, after an extensive study by s subcommittee headed by 
Hon. Carl Hinshaw, of California, the Committee on Interstate and 
Foreign Commerce recommended that a nationwide system of short- 
range air navigation aids be developed and installed for joint use by 
civil and military aviation which is the navigation portion of what 
became known as the common system. 

This recommendation was ratified by representatives o/ the industry 
and Government agencies, both civil and military. It was adopted 
and approved by ICAO. The job of installing the system was given 
to the Civil Aeronautics Administration (CAA). The backbone of 
the new system was the now familiar very high frequency visual 
omnirange (VOR), developed by the CAA. VOR was followed by 
the development of distance measuring equipment (DME). The 
combined system became known as VOR/DME. 

Through fiscal year 1957, the CAA investment in VOR equipment 
amounted to $44,029,180. The DME investment was $10,067,663. 
The CAA estimates the present value of all its airways equipment at 
$100 million. 

Due to certain technical characteristics, the military found VOR 
inadequate for use at sea or in areas of active military operations. 
VOR ground stations require a cleared area of at least 1,000-foot 
radius, quite flat, with all trees, fences, or other obstructions removed. 
This presents serious problems for shipboard use or citing in areas of 
active military operations where clearing of terrain is not always 
possible. 

As a result, the military developed a new short-range, rho-theta 
navigation system which became known as TACAN (tactical air 
navigation). When developments in Korea and advancements in 
atomic war techniques brought the realization that the continental 
United States could become a battle area in an air war, the De- 

artment of Defense suggested that TACAN be substituted for 

OR/DME as the common system short-range navigation element. 
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A report furnished the subcommittee shows the following Depart- 

ment of Defense expenditures up to January 1, 1957: 
For research and development of the TACAN system, total 
obligated as of er 1, 1957: $11,507,540. 
For production of TACAN equipments, total obligated as of 
January 1, 1957: $265,518,798.70. 
The expenditures for VOR through fiscal year 1957: 
For ground stations, exclusive of installation, $7,100,000. 
For airborne equipments and associated indicators, $93,700,000. 

Determined opposition to this suggestion developed from certain 
civilian and Government groups. This opposition, coupled with the 
military-stated requirements, threatened to lead to a double system 
of air navigation. The concept of a common system was thereby 
threatened. At this point, the Subcommittee on Transportation and 
Communications conducted an extensive investigation to determine 
if the common system concept was still valid, or whether the needs 
of the jet age required the installation of two systems, one civil, one 
military. 

Representatives of all groups concerned were heard by the sub- 
committee. Due to the fact that matters of national security were 
involved, most of the hearings were in executive session. Without 
making an effort to resolve the technical questions raised, the sub- 
committee found no grounds for abandoning the common system 
concept.' 

In its report to the House, the Committee on Interstate and Foreign 
Commerce said: 


The position taken in 1947 by this committee that there 
must be but one system of aids to air navigation and traffic 
control common to all users of airspace in the United States 
and not a multiplicity of systems is reaffirmed. <A multiplic- 
ity of systems would constitute both a hazard of large 
proportions and a burden to the taxpayers. We insist that 
coordination among the Government agencies concerned 
be maintained to prevent overlapping and duplication of 
effort in the development of the common system concept. 


Still there were technical problems to be solved. The committee 
realized the tremendous importance of a final solution and pursued it 
vigorously to a conclusion. Considerable time elapsed before the 
controversy ended in a compromise acceptable to all. 

The dispute was brought to an end on June 30, 1956, when the Air 
Coordinating Committee adopted a decision to integrate TACAN 
into the common system. Under this agreement, TACAN will be 
cosited with VOR and the combination known as VORTAC. The 
military will use the full TACAN system. Civil aviation will use 
VOR and TACAN distance. 

This new rho-theta system, known as VORTAC, will be integrated 
into the navigation system to give distance measuring service to civil 
jet transports by July 1, 1959. 


1H. Rept. No. 592, 84th Cong., Ist sess., Investigation“of the Development of the Common System o. 
Air Navigation and ¢ Control. 
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OTHER PROBLEMS FACED 


While gratifying, the VORTAC decision did not solve all of the 
problems facing users of the airspace. An adequate short-range, 
rho-theta air navigation system is but one element in the complex 
air navigation and traffic control system needed to meet existing as 
well as future problems. 

Not only are new equipments needed but new concepts of air traffic 
control must be adopted. Procedures must be modified to meet 
changing conditions. 

This was made apparent to all by the tragic collision of 2 airliners 
over Grand Canyon on June 30, 1956, in which 128 lives were lost. 

Following that tragedy, the Committee on Interstate and Foreign 
Commerce adopted a resolution directing the chairman to appoint a 
special subcommittee to study airspace use problems. Chairman J. 
Percy Priest thereupon appointed Hon. Oren Harris chairman of a 
subcommittee to make the study. The subcommittee held hearings 
in Las Vegas, when personnel of the Civil Aeronautics Board, the 
Civil Aeronautics Administration, and others were heard. Later, 
representatives of the Air Lines Pilots Association and various Gov- 
ernment and industry representatives were heard ix Washington. 
The hearings have been printed. 


AIR TRAFFIC RULES EXPLAINED 


At present, two methods are used to prevent collisions between 
aircraft during en route flights. One requires the pilot to see the 
other aircraft and avoid it. That is the visual flight rule (VFR) 
method, based on the “see and be seen” principle. The other method 
is for the pilot to fly under instrument flight rules (IFR). On in- 
strument flight, the aircraft is operated under a clearance issued by 
the CAA. This clearance specifies the route and altitude to be flown, 
calculated to provide safe separation, both laterally and vertically, 
from all other IFR flights. 

When a plane proceeds by instrument flight plan along a Federal 
airway, it operates in a biock of airspace reserved for it by the CAA 
against any other plane under similar CAA control. This block of 
airspace is 2,000 feet high, 10 miles wide, and from 25 to 50 miles 
long. The length varies with the speed of the aircraft, the standard 
being at least 10 minutes sepatation between planes flying at the 
same altitude in the same direction. If present methods were fol- 
iowed, this would require 100-mile-long blocks for jet aircraft, a 
situation pointing up the urgent need for drastic changes in pro- 
cedures. 

An IFR clearance, however, provides separation only between 
IFR flights. It does not separate an IFR flight from VFR flights. 
VFR flights are not required to file flight plans with the CAA. The 
IFR system provides separation only whie the flight is operating 
within controlled airspace and then only from other IFR flights. 
Aircraft operating outside controlled airspace need not make their 
presence known to the CAA. 

The pilot has the responsibility of deciding whether he wants to 
fly IFR or VFR, provided the weather is such that he can maintain 
certain minimum distances from clouds and the visibility meets cer- 
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tain minimum standards. If weather minimums will not permit VFR 
flight, the pilot must fly IFR. 

The subcommittee was told that due to space limitations, as well 
as limited equipment, personnel, and operating quarters, it would 
be impossible for the present air traffic control system to handle 
under instrument flight rules all scheduled airline traffic operating in 
VFR weather on the airways. 

Witnesses told the subcommittee that both aircraft involved in the 
Grand Canyon accident were operating “off airways” in what is 
known as uncontrolled airspace. Such airspace is outside the juris- 
diction of CAA traffic control. Pilots operating in uncontrolled 
airspace are on their own under the “see and be seen’ system. 

This “see and be seen’’ concept was explained in testimony before 
the subcommittee by Mr. Oscar Bakke, the then Deputy Director, 
Bureau of Safety Regulation of the Civil Aeronautics Board, as follows: 


The air traffic rules are contained in part 60 of the Civil 
Air Regulations and are applicable to all aircraft operators, 
civil and military. These rules are based upon the principle 
that pilots shall provide their own separation when visibility 
conditions are such that they can see and avoid other aircraft. 
When visibility deteriorates to the extent that this can no 
longer be done, other means for providing separation must 
be devised. Air traffic control is established for the purpose 
of maintaining traffic separation in control areas under 
conditions in which it is impossible for pilots to perform 
such functions themselves. In determining the respon- 
sibilities of individual pilots for traffic separation, the 
concept of “see and be seen” must be applied. This concept 
requires, in effect, that, under conditions of visibility in 
which pilots can see other aircraft sufficiently to provide 
adequate traffic separation, the pilot must assume complete 
responsibility for avoidance of collision in flight. The rules 
of part 60, therefore, prescribe requirements both for aircraft 
operations during good weather conditions, when pilots may 
rely upon seeing each other to insure separation, and for 
aircraft operations during poor weather conditions when 
pilots cannot insure their own separation. 


The Grand Canyon accident points out very clearly that the “see 
and be seen” concept will be out of date in the jet age. Some more 
effective method of traffic control or collision avoidance is needed. 
This control must be capable of being effective under all conditions, 
including airspace that is presently not controlled. 

The subcommittee was told both by representatives of the Air 
Line Pilots Association and the Air Transport Association that the 
ry ao answer to the collision problem is positive control of aircraft 
in flight. 

In that connection, Mr. Milton W. Arnold, vice president, engi- 
neering, of the Air Transport Association, told the subcommittee: 


We have, however, been working on the overall air traffic 
control problem for some time. Three years ago the airlines 
established a committee to concentrate specifically on the 
air collision problem. One of the first actions of this com- 
mittee was the decision that the only real answer to the 
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collision problem was positive control. This has been defined 
as control which assures separation in accordance with 
accepted separation standards between all aircraft in a 
designated area regardless of the weather and without 
recourse to visual separation procedures. The airlines com- 
mittee set this as the goal, realizing that it would require a 
considerable improvement and expansion of the present 
ATC system before that system would be adequate to cope 
with today’s VFR as well as [FR traffic. This decision 
recognized the fact that the airlines and their pilots believed 
that the “see and be seen” principle is no longer valid as the 
basis for building a traffic control system. Military experi- 
ence with jets confirmsthis view. Incoming to this decision the 
airlines recognized fully that the rights of private flying as 
well as other users of the airspace would have to be properly 
respected. It is our firm conviction that positive control 
can be applied in such a manner as to provide the needed 
protection for airline, business, and military flying without 
imposing an undue hardship on private flying. By undue 
hardship we mean that we would e xpec t the system to permit 
the steady expansion of private flying on a safe and stable 
basis. 

It was this same airline committee which started a program 
aimed at the development of a proximity warning or anti- 
collision device for aircraft. Although the development of 
such a device is a real challenge to the electronics industry, 
the program has been moving along rapidly and it is now 
expected that an initial equipment will be available for testing 
in a year to a year and a half. 


CAA THREE-YEAR PLAN 


Steps being taken by the Civil Aeronautics Administration to meet 
the growing air traffic control and navigation problems were outlined 
to the subcommittee by Mr. James T. Pyle, then Acting Adminis- 
trator of CAA, and members of his staff. T he CA A, under Govern- 
ment policy, had a long-range program on the board, but due to these 
rapid dev elopments, the incidents and exigency of the day, it was 
reduced and a 3-year program has been announced. 

The CAA reported on steps being taken to bring up to date 
the equipment and_ procedures used in air traffic control. A 
$246 million airways development program to be completed within 
3 years was outlined. This calls for the installation of new short- and 
long-range radar, the VORTAC civil/military azimuth-distance elec- 
tronic air navigation system, high-speed and high-capacity communi- 
cations equipment, and many other electronic devices. 

Radar will be the big feature of the CAA 3-year plan to control 
traffic. Adequate radar coverage will allow the controller to “see” 
the aircraft under his control rather than havi ng to visualize mentall 

ositions of planes in the airspace. Two types “of radar will be use 
perpen radar will be used for en route control, which ev entually, 
under the CAA plan, will separate all aicraft above 15,000 feet. 
Improved airport surveillance radar will give the controller ‘‘eyes” 
to see up to 30 miles around our busiest air terminals. 
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Mr. Pyle told the subcommittee that by early in the spring of 1957, 
the CAA expects to be able to control all IFR flights above 24,000 
feet, and that by the end of 1957, the control floor should be down to 
15,000 feet. 

On November 20, 1956, the CAA announced an order for 23 long- 
range radars. These radars will give CAA controllers a picture of 
aircraft from 15,000 to 70,000 feet in virtually all the United States 
airspace, and of aircraft at lower altitudes on densely traveled routes. 


AIRWAY ESTABLISHED OVER GRAND CANYON AREA 


It also developed during the course of the hearings that the CAA 
plans to establish an airway across the Grand Canyon area in the 
spring of 1957. This is a most significant decision, long past due, 
which will undoubtedly contribute substantially to air safety in this 
important area. 

PERSONNEL PROBLEM IMPROVED 


During the subcommittee study, it developed that the CAA had 
encountered difficulty in getting Civil Service Commission approval of 
a realistic pay schedule for air traffic control personnel. Upgrading 
of traffic control personnel was asked by the CAA to halt an exodus 
of highly skilled personnel to better jobs in private industry. The 
situation hampered the CAA in recruting personnel to fill vacancies 
and to meet expansion needs. The chairman of the subcommittee 
made a request to the Chairman of the Civil Service Commission for 
a review of the situation. A new pay scale structure for air traffic 
controllers has since been approved. The problem has not been 
fully met and further adjustments appear necessary if the CAA is to 
recruit and retain skilled personnel needed for its expanded program. 


RESEARCH ACTIVITIES OUTLINED 


Activities of the Air Navigation Development Board in developing 
common system equipments were outlined to the subcommittee by 
Dr. C. C. Furnas, Assistant Secretary of Defense (Research and 
Development) Chairman of the Air Navigation Development Board. 
Briefly, he outlined the requirements for a truly “ideal” common 
system as follows: 


1. The pilot would have instantaneous and truly exact 
information on his position in space, relative to fixed points 
on the ground, his heading, and his speed; 

2. His position, heading—that is, direction—and speed 
relative to all other aircraft in the vicinity; 

3. At least one ground center would have this same in- 
formation of position, heading, and speed for all aircraft 
within its area of responsibility; 

4, The ground center would exercise control by taking all 
this information and making decisions; and 

5. Instruct and/or command particular aircraft to make 
appropriate changes in altitude, heading, or speed. 

Further, such an ideal system would allow the individual 
pilot to use his judgment on heading, altitude, and speed—for 
maneuvering through thunderstorms, for instance—as long 
as it did not lead to dangerous situations or interfere with the 
functioning of the complete system. 
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COORDINATION OF ACTIVITIES VITAL 


Rapid increases in the volume of aircraft flights, both civil and 
military, and the complex problems resuiting from high-speed, high- 
density traffic emphasize the need for coordination of air navigation 
and traffic controi responsibilities of the executive branch. There is 
probably no activity of the Federal Government which cuts across so 
many existing Government agencies. 

This situation was outlined by Mr. N. E. Halaby in the report of the 
Aviation Facilities Study Group to the Director, Bureau of the Budget, 
on December 31, 1955, as follows: 


It is clear that a great deal of effort has been made to co- 
ordinate the activities of various Government departments 
and agencies in the development and operation of aviation 
facilities. But it is also clear that the development of the 
required facilities is lagging far behind the needs of aviation. 

It seems appropriate to reexamine the organizational struc- 
ture of the Government for handiing the planning, pro- 
graming, and development of a national aviation facilities 
system. 

We find that none of the interdepartmental committees 
dealing with coordination has any independent executive 
authority. Their members serve only on a part-time basis 
and the membership changes frequently. While it was 
originally intended that, in addition to exercising their 
coordination functions, they would be instrumentalities for 
the development of forward-looking policies, they have, in 
practice, become primarily mechanisms wherein tlic repre- 
sentative of various Federal agencies meet to debate and, 
whenever possible, coordinate action on pressing current 
problems. Furthermore, the coordination among the com- 
mittees themselves has become a problem, and the delinea- 
tion of their respective functions is not always clear. 


Mr. J. Gordon Bennett, Jr., in the report of the Aviation Facilities 
Studies Group, outlined the division of responsibility within the 
executive branch as follows: 


1. The Civil Aeronautics Administration has the respon- 
sibility for operating the airways. 

2. The military services fly under Civil Aeronautics Ad- 
ministration’s control but must, of necessity, provide certain 
traffic control and air navigation services to meet their own 
requirements, if the Civii Aeronautics Administration is 
unable to meet them. 

3. The Air Coordinating Committee has the responsi- 
bility for coordinating broad aviation policies. 

4. The Air Navigation Development Board is respon- 
sible for coordinating aviation facilities development pro- 
grams. 

5. The Radio Technical Commission for Aeronautics is 
& government-industry advisory organization with no con- 
tinuing official government status, which serves upon request. 

There are now over 75 committees, subcommittees, and 
special working groups addressing themselves to aviation 
facilities matters. The existence of so many groups is not, 
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in itself, an evil, but it is increasingly apparent that the 
process of coordination is becoming more and more time 
consuming, and that preoccupation with current issues 
tends to obscure ras vision. 


The executive branch has taken cognizance of the need for a study 
of air navigation and traffic control problems. 

As the result of a recommendation of the Aviation Facilities Study 
Group, the President of the United States, on March 1, 1956, appointed 
Mr. Edward P. Curtis, vice president of the Eastman Kodak Co., 
Special Assistant for Aviation Facilities Planning and directed him to 
make a study recommended by the Aviation Facilities Study Group. 
This study is now under way. 

In its report to the Director of the Budget, the Aviation Facilities 
Study Group, also known as the Harding Committee, stated: 


In the course of our study we have asked many questions 
relating to the use of the airspace and the adequacy of facili- 
ties required for its efficient use. (We think of aviation facili- 
ties as comprising airports, navigation aids, traffic control 
devices, and the communications that link them together.) 
The answers that we have received have convinced us that 
much of our airspace is already overcrowded and that, in 
many important areas, the development of airports, naviga- 
tion aids, and especially our air traffic control systems, is 
lagging far behind both aeronautical development and the 
needs of our mobile population and of our industry. 


JOINT CAB-CAA RULEMAKING ACTIVITIES 


Continued vigilance is needed in the regulatory field, where responsi- 
bility is shared by the Civil Aeronautics Board and the Civil Aero- 
nautics Administration. 

The Civil Aeronautics Act of 1938 charges the Board with the duty 
of— 

* * * prescribing and revising from time to time * * * the 
air traffic rules governing the flight of, and for the navigation, 
protection, and identification of, aircraft, including rules as to 
safe altitudes of flight and rules for the prevention of col- 
lisions between aircraft, and between aircraft and land or 
water vehicles. 

The operation of air traffic control services is a responsibility of the 
CAA, while the Board has principal responsibility for the promulga- 
tion of air traffic rules. The CAB has delegated some of its rule- 
making authority to the CAA. 

It is evident that the closest coordination must be maintained be- 
tween the CAB and the CAA in this field. During the = ie eo 
hearings, Mr. James Pyle, then Acting Administrator of the CAA, in- 
formed the subcommittee that he and Mr. James Durfee, Chairman 
of the Civil Aeronautics Board, had agreed to make a study of regu- 
latory problems involved in this delegation of rulemaking authority 
to the CAA. The committee is of the opinion that this is an impor- 
tant step toward improving the relationship between the two agencies 
having great responsibilities with the aviation program so vital to the 
American public. 
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DON HAYWORTH, Michigan 
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SUBCOMMITTEE ON COMMERCE AND FINANCE 


ARTHUR G. KLEIN, New York, Chairman 


WILLIAM T. GRANABHAN, Pennsylvania? 
MORGAN M. MOULDER, Missouri 
HARLEY O. STAGGERS, West Virginia 
SAMUELN. FRIEDEL, Maryland 





3 Died October 12, 1956. 
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LETTER OF TRANSMITTAL 





House or REPRESENTATIVES, 
ComMiTreE ON INTERSTATE AND ForeEIGN CoMMERCE, 
Washington, D. C., January 3, 1957. 
Hon. Rautex R. Roserts, 
Clerk, House of Representatives, 
Washington, D. C. 

Dear Mr. Roserts: I present herewith for the information of 
the House of Representatives a report on newsprint study from the 
Committee on Interstate and Foreign Commerce with respect to 
the newsprint outlook for 1957. 

Sincerely yours, 
Oren Harris, 
Acting Chairman. 
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Mr. Harris, for the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


{Pursuant to H. Res, 105 (84th Cong.)] 


The Committee on Interstate and Foreign Commerce was authorized 
by House Resolution 105, acting as a whole or by subcommittee, to 
investigate and study the current and prospective consumption of 
newsprint; the current and prospective production and supply, factors 
affecting such production and supply, and possibilities of additional 
production through the use of alternate source materials.' 

Such authorization continues that made to the committee since the 
78th Congress.” 

Pursuant to this resolution, the chairman of the committee referred 
this proposed study to a subcommittee on Commerce and Finance, 
under the chairmanship of Arthur G. Klein, and Messrs. Granahan, 
Moulder, Staggers, Friedel, Bennett of Michigan, Beamer, Bush, and 
Schenck, as additional members. 

This subcommittee initiated its survey into the subject of newsprint 
in.March 1955 on two general fronts: the first being that of an indica- 


1H. Res, 105, 84th Cong.: 

Resolved, That effective from January 3, 1955, the Committee on Interstate and Foreign Commerce may 
make investigations and studies into the following matters within its jurisdiction— 

* >. . . . > >. 

(12) the current and prospective consumption of newsprint and other papers used tn the printing of 
newspapers, magazines, or such other publications as are admitted to second-class mailing privileges 
the current and prospective production and supply of such papers, factors affecting such production 
and supply, and possibilities of additional production through the use of alternate source materials: 

> . > > * - . 

For the purposes of such investigations and studies the committee, or any subcommittee thereof, may 
sit and act during the present Congress at such times and places within or outside the United States, whether 
the House is in session, has recessed, or has adjourned, to hold such hearings, and to require, by subpena or 
otherwise, the attendance and testimony of such witnesses and the production of such books, records, 
correspondence, memoranda, papers, and documents, as it deems necessary. Subpenas may be issued 
under thesignature of the chairman of the committee or any member of the committee designated by him, 
and may he served by any person designated by such chairman or member 

The committee may report to the House at any time during the present Congress the results of any in- 
vestigation or study made under authority of this resolution, tozether with such recommendations as it 
deems appropriate. Any report shall be filed with the Clerk of the House if the House is not in session. 

2H. Res. 98, 78th Cong.; H. Res. 93, 79th Cong.; H. Res. 116, 82d Cong.; H. Res. 126, 83d Cong. 
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2 NEWSPRINT STUDY—NEWSPRINT OUTLOOK FOR 1957 


tion of the immediate outlook as to adequate supplies to meet the needs 
of our publications, and the second being that of a survey of the various 
factors bearing upon assurances of adequate supplies in the longer 
term future. 

In a summary presented to the House in May 1955, of the then 
situation, the subcommittee stated that it was expected that adequate 
supplies of newsprint would be available in 1955 to meet the needs of 
United States publishers, but pointed out that beyond the very 
immediate future there was nothing in the outlook which would lend 
any assurance that newsprint users would continue to get all of the 
newsprint they might want.® 

By January of 1956, such envisaged tightness of supply appeared to 
be materializing, especially among the smaller publications, leading 
to hearings by the subcommittee during which the Forest Products 
Division of the Department of Commerce and the American News- 
paper Publishers Association gave assurances to the subcommittee 
that they would provide assistance so that no small newspaper would 
be forced to suspend publication solely owing to inability to obtain 
its customary quantities of newsprint. 

At the end of March 1956 the Forest Products Division again re- 
viewed the current situation for the subcommittee, and indicated 
that the situation by the latter part of the year would be materially 
eased. Such supplemental review was reported to the Members of 
the House.* 

Such easing of supplies in turn also materialized, as evinced by the 
fact that, while in the early part of 1956 the Department of Commerce 
had numerous requests for assistance, primarily on behalf of smaller 
newspapers, it has not received any inquiries of this nature for the 
past several months. Further indication of more ready availability 
of supplies is that reported spot market newsprint quotations, espe- 
cially for newsprint offered from overseas countries, have receded until 
they are fairly close to the North American contract prices for news- 
print. The work of the American Newspaper Publishers Association, 
related State associations, the producers, and the Forest Products 
Division of the Department, in rendering this assistance where dis- 
tress arose, proved a very bright spot in what then were trying 
circumstances, especially for the smaller papers. 


LONGER RANGE ASPECTS 


For many years the Committee on Interstate and Foreign Com- 
merce, while conscious of the current problems in an adequate supply 
of newsprint, has given very active consideration to the assurances 
there might be for continuing supplies. During the war and the 
Korean troubles the committee directed specific attention to such 
situation during periods when the Nation’s materials and productive 
capacities were being directed into the preservation and strengthening 
of our own national defense. 

With the greater requirements of an expanding economy, of the 
foreign potential as countries regained their feet, or others permitted 
the restoration of a free press, and the generally indicated upward 
trend in circulation and size of publications, the committee during the 
last Congress gave enhanced attention to the longer range outlook, to 


?H. Rept. No. 683, 84th Cong., May 26, 1955 
‘H. Rept. No. 1953, 84th Cong. March 27, 1956, 
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prospective demand, to possibilities of expanded output from existing 
mills, and to possibilities of capacities from new facilities. In such 
connection, the committee also gave attention to the potentialities of 
increased production outside of the 48 States themselves, devoting 
much thought to Alaska, Canada, Latin America, and elsewhere, as 
well as to the increase of production by the utilization of materials 
other than woodpulp. 

Such survey was continued by the subcommittee in March of 1955, 
and a summary of the highlights of the testimony of competent wit- 
nesses in this area was reported to the House in May of that year.5 
Further field studies were conducted on broad fronts after the close of 
the first session, and a report thereupon made to the House in January 
of 1956.° 

On January 10, 1956, the Forest Products Division of the Depart- 
ment of Commerce submitted to the subcommittee a very compre- 
hensive analysis of the outlook for the next 10 years, which appears 
in the printed hearings.’ Such analysis not only is in great detail as 
to the traditional sources of newsprint furnished, but also covers a 
discussion of the utilization of other materials. The Division has 
supplied the subcommittee with quarterly supplemental reports, 
bringing this analysis current as to the short-term future. 

At the further request of the subcommittee, the Forest Products 
Division is engaged in a comprehensive study of the competitive de- 
mand for woodpulp arising from other users in the woodpulp, paper 
and board field, so that a better appreciation may be had of the 
longer range prospective supply and demand for newsprint. Such 
study will not be completed until into the next Congress. 

In addition, at the suggestion of the subcommittee, in order to 
achieve some reconciliation of the variation in newsprint statistical 
data as compiled and published by the Government and industry 
trade associations, conferences are being had through the Bureau of 
the Budget among representatives of the Forest Products Division, 
the Bureau of the Census, the American Newspaper Publishers Asso- 
ciation, and the Newsprint Service Bureau, and with the Canadian 
Pulp and Paper Association and the Canadian Newsprint Association. 

While great progress has been made in an understanding of what 
the longer range picture as to adequate newsprint supplies may be 
and, although the outlook for 1957 appears fairly comfortable in 
balance, the importance of newsprint in the maintenance and further- 
ance of a highly significant and desirable free press is such that 
continued observation and study of future supplies cannot but be a 
matter of vital worth. 

In giving this résumé of the committee’s work during this Congress 
in the field of newsprint, the committee believes that the House may 
wish to be informed at this time of the outlook for 1957 as to adequate 
supplies. Accordingly, the Forest Products Division has been re- 
quested to prepare a report as to that outlook, which is offered 
herewith. 

‘HH. Rept. 683, supra. 

*H. Rept. 1681, 84th Cong., January 24, 1956. : 

? Newsprint Study, hearings before a subcommittee of the Committee on Interstate and Foreign Com 
merce, March 15, 1955, January 10 and 25, 1956, pp. 100-143. 
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Unrrep States DepARTMENT OF COMMERCE, 
Business AND Drerenss Services ADMINISTRATION, 
Forest Propvucts Division, 
December 20, 1956. 


SUPPLEMENTAL REPORT NO. 5 TO THE “PRELIMINARY REPORT—NEWS- 
PRINT PRODUCTION AND SUPPLY” SUBMITTED ON JANUARY 10, PRE- 
PARED BY THE FOREST PRODUCTS DIVISION, RUSINESS AND DE- 
FENSE SERVICES ADMINISTRATION, UNITED STATES DEPARTMENT OF 
COMMERCE 


The estimates of 1956 United States supply and consumption in- 
cluded in the January 10, 1956, report were based upon incomplete 
data. Complete figures on United States production, imports, and 
exports of newsprint for the first 10 months of 1956 are now available. 
This makes possible a reappraisal of the 1956 United States newsprint 
supply-consumption position. 


Summary 


1. Data for the first 10 months of 1956 show an apparent United 

States consumption of newsprint of 5,616,000 tons, an increase of 4.9 
percent over the same period in 1955. 
' 2. Estimated United States newsprint consumption during the en- 
tire year of 1956 is 6,800,000 tons. In 1955 consumption was 
6,466,000 tons. Inventories will probably increase about 265,000 
tons during 1956 as compared to the 200,000 ton additional stock 
requirement estimated in previous reports. 

3. United States newsprint production in the first 10 months of 
1956 was 1,345,000 tons compared with 1,196,000 tons in the same 
period in 1955, an increase of 12.5 percent. 

4. In the year 1956, United States production of newsprint is esti- 
mated at 1,630,000 tons against 1,458,000 tons in 1955, an increase 
of 11.8 percent. 

5. Total United States new supply of newsprint for 1956, based on 
production plus imports minus exports is estimated at 7,065,000 tons. 
This represents an increase of 60,000 tons above previous estimates. 

6. United States newsprint production in 1957 is estimated at 
1,850,000 tons and will exceed the previous record output of 1926 by 
about 160,000 tons. 

7. Estimated availability of newsprint (new supply) for United 
States consumers in 1957 is 7,125,000 tons. This estimated total is 
composed of 1,700,000 tons domestic net supply (24 percent); imports 
from Canada 5,300,000 tons (74 percent); and imports from overseas 
(2 percent). It is notable that the supply from domestic production 
represents the highest percentage since World War II. 

8. United States demand for consumption of newsprint in 1957 is 
estimated at 7 million tons based upon an assumption that the recent 
average annual percentage gain in consumption during the past decade 
will continue. 

9. Based upon the above, it is indicated that in 1957 there will be 
an availability of newsprint to United States consumers of 125,000 
tons in excess of estimated consumption needs. 
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Newsprint situation, 1956 

The tight newsprint supply-demand situation has eased since mid 

year, even though consumption continued at record-breaking rates. 

nventories in the United States have increased an estimated 187,000 
tons from July 1, 1956, to the end of October 1956, based upon data 
from the American Newspaper Publishers Association. For the year 
1956 inventories will have risen an estimated 265,000 tons. 

In the first 10 months of 1956 apparent United States newsprint 
consumption (production plus imports minus exports, adjusted for 
changes in publishers’ inventories and United States mill stocks) 
totaled 5,616,000 tons. This is approximately 5 percent over the 
same period in 1955. If this ratio of increase over 1955 is maintained 
through November and December, apparent newsprint consumption 
for 1956 will total around 6,800,000 tons. The total volume will be 
only slightly affected by a strike of almost 30 days’ duration, which 
occurred in 3 large Cleveland newspapers in November. The mari- 
time strike on the east coast probably delayed receipts of new supply 
of newsprint by newspapers during November. Since January 1, 
1956, publishers’ inventories have been increased 222,000 tons. 
These statistics support the estimate made in Supplemental Reports 
No. 3 and No. 4 of a total demand for consumption and inventory 
buildup in 1956 of 7,005,000 tons. 

The rate of growth in newspaper advertising leveled off through 
the 4 months July through October, reducing the average of 5 percent 
increase over 1955 for the first 6 months to 3.1 percent for 10 months 
through October. The easing in demand for actual consumption 
plus increased production is reflected in the inventory buildup. 

Meanwhile, new supplies (production plus imports minus exports) 
of newsprint available to United States consumers in 1956 reached 
5,839,000 tons through October, a rise of 11.6 percent or 606,000 tons 
over that available in 1955. In 1955, to achieve the consumption 
level of 5,354,000 tons during the first 10 months, 121,000 tons were 
withdrawn from inventories. This year, however, publishers have 
been able to increase consumption by 262,000 tons and still add an 
estimated 222,000 tons to their stocks, most of which were accumulated 
since June. Total 1956 new supplies of newsprint should reach 
7,065,000 tons. The United States mills will account for 21 percent 
of the total, the highest percentage since prewar years. Canada will 
contribute 74 percent and overseas, 5 percent. 

The 525 newspapers reporting to ANPA had 631,000 tons of news- 
print on hand as of October 31, 1956, the highest inventory tonnage in 
the last 3% years and an increase of 6,000 tons from the preceding 
month. 

Newsprint production in the United States is headed for a near 
record of 1,630,000 tons in 1956. During the first 10 months, 1,345,- 
000 tons of newsprint were produced, nearly 13 percent above the 1955 
level. Output during November and December should be somewhat 
above previous monthly levels as additional capacity came into oper- 
ation in the South during August. 

Newsprint production in Canada amounted to 5,395,000 tons dur- 
ing 10 months of 1956, an increase of 5.2 percent or 266,000 tons over 
the same period of 1955. Of this increase, all but 27,000 tons were 
shipped to the United States. Canadian production is expected to 
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total 6,500,000 tons for 1956, an increase of over 300,000 tons above 
the 1955 level with the United States receiving most of the increase. 

In the first 10 months of 1956, 4,618,000 tons of newsprint were 
imported into the United States, over 400,000 tons or 9.5 percent above 
that received during the same period of 1955. Total 1956 imports of 
newsprint should reach 5,525,000 tons, an increase of over 360,000 
tons above the 1955 tonnage. Imports of Canadian newsprint 
through October 1956 totaled 4,350,000 tons, which was 239,000 tons 
or 5.8 percent above the 1955 imports. By year end 1956, imports 
of Canadian newsprint should reach 5,275,000 tons, up 5.2 percent 
from 1955. 

Imports of newsprint from overseas during the first 10 months 
amounted to 268,000 tons, with 164,000 tons coming from Scandi- 
navia and the remaining 104,000 tons from countries which, prior to 
October 1955, had not been shipping regularly to the United States 
newsprint market. Austria shipped 49,000 tons; West Germany, 17,- 
000; the United Kingdom shipped 16,000 tons; and Japan, 11,000 
tons; while smaller amounts came from other countries. In 1955, 1,- 
300 tons were received from Austria and most of that came in during 
October, the beginning of shipments from these supplemental sources. 
Imports from overseas will probably drop during November and De- 
cember of this year because of slackening demand in the United 
States market for the supplemental tonnage and the normal seasonal 
decline. Total overseas imports for 1956 will probably be 310,000 
tons, with about 40 percent having been received from countries not 
considered normal suppliers. To what extent these countries will 
continue to augment the traditional sources of United States supply 
is dependent largely on their ability to obtain advantageous prices in 
the American market as measured against demand and prices in their 
own and other world markets. 

Newsprint exports from the United States from January to Oc- 
tober 1956 were down almost one-third from comparable 1955 exports, 
being 124,000 tons for 1956 as compared to 180,000 tons in 1955. 
The major tonnage decreases were in shipments to Europe, a drop of 
25,000 tons or 60 percent; to South America, down 16,000 tons or 22 
percent; and to Asia, a decline of 16,000 tons or 73 percent. Latin 
America and the Philippines continue to take the major portion of 
United States newsprint exports, about 100,000 tons of the total 
124,000 tons exported. United States exports of newsprint in 1956 
will total about 150,000 tons, down 57,000 tons from 1955, but well 
above previous years’ levels. 


Newsprint supply-demand outlook, 1957 

Production.—An estimated 280,000 tons of additional United 
States newsprint capacity is expected to come into operation during 
1957, bringing total domestic capacity to 1,960,000 tons. Delays in 
construction, initial operating problems, etc., will probably result in 
actual production being below full capacity. On this basis, United 
States production of newsprint for 1957 is conservatively estimated 
at 1,850,000 tons, an increase of 220,000 tons over the 1956 level of 
1,630,000 tons. 

Imports.—Supplies of newsprint from Canada in 1957 are expected 
to be slightly above the 1956 level and total 5,300,000 tons. Cana- 
dian newsprint production is estimated to increase about 200,000 tons 
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in 1957 but overseas markets are likely to receive the major share of 
this increase. 

1957 should see a return to normal imports of newsprint from over- 
seas both as to tonnage and source. With normal Canadian, United 
States, and Scandanavian suppliers considered able to meet United 
States consumption demands at contract prices, the incentive for di- 
version of Western European and Asian newsprint to the United 
States market will probably disappear. Scandanavia, principally 
Finland, has been a traditional supplier to the United States market 
and should supply about 125,000 tons in 1957. Little, if any, tonnage 
can be expected from other sources. 

Exports.—United States exports of newsprint in 1957 are estimated 
at 150,000 tons, the same as was exported in 1956. If world markets 
were to seek additional amounts from United States sources in 1957, 
the estimate may be exceeded. 

New supply for United States consumers.—There should be adequate 
supplies in 1957 to meet the estimated consumption demand of 
7 million tons. 

The new supply of newsprint that is estimated to be available to 
United States consumers in 1957 totals 7,125,000 tons (production 
plus imports minus exports). Of this total supply United States 
mills are expected to contribute 24 percent. Canadian newsprint is 
expected to account for 74 percent of total 1957 new supply, compared 
with the 80 percent that had been their share since World War II. 

With 1957 supplies of newsprint expected to be slightly above 
demand for consumption there will be the opportunity for United 
States newsprint consumers to increase their use of newsprint if 
advertising and circulation demands should rise above the levels 
implied in the 7,000,000-ton figure. 

Demand.—During the latter part of 1956, statistics on newspaper 
advertising show a leveling off in advertising volume. However, it 
is expected that during 1957 there will again be an upturn in advertis- 
ing, especially in newspapers, in an effort to dispose of goods and 
services resulting from the continued expansion in industrial capacity 

enerally. Therefore, competition for the consumer’s dollar may 
ikely be keener in 1957 than in the past few years. 

During the past decade, the gross national product has grown about 
3% percent compounded annually. In similar comparison, domestic 
consumption of newsprint has increased about 2% percent com- 
pounded annually. On the assumption that the economy will con- 
tinue its recent growth trend in 1957, and that newsprint consumption 
will likewise increase relative to the average annual gain of the past 
10 years, demand for consumption of newsprint in the United States 
would be about 7 million tons. This would represent a 3-percent gain 
over estimated consumption in 1956. 
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Taste I.—Estimated United States newsprint supply-demand, 1956 


(Thousand short tons] 
New supply: 
United States production 


ER KK HK SE 


enn ec A NOERT Re Dre Shi RE INE ESP HRSA: a aaa Re PP a —150 
United States new supply for United States consumers_-..-.------- 1, 480 
Imports from Canada__.........-22 22. Cait. RE a I 5, 275 
Imports from overseas... ....... Prarie © si ROP ME Pay aE a ae Poet ae 810 
Total new supply__--- hnieglaisien RB Pe Rend a, et ela I Pim I 7, 065 
Demand: adh rae 
Coating os isi listers Ses wists caviecd. ceedneen~snden 6, 800 


Rebuilding of inventory (between Jan. 1, through Dec. 31, 1956)... 265 





Total consumption and inventory addition._._........---------- 7, 065 


Prepared by Forest Products Division, Business and Defense Services Administration, U. 8. Department 
of Commerce, December 1956. 


Source: Based on 10 months’ census data and trade association inventory statistics. 


Tasie II.—Newsprint—United States production, imports, exports, consumption, 
and inventories 


{Thousand short tons} 























Ist 10 months 
Item ty | Percent 
i j change 
1956} 1955 | 
PR IOEIINE «sus mnuistoansadc.ewedsdoubitbigasaunene ean a ee 1, 345 | 1, 196 +125 
OE i re ek kn is a ae 4,818 | 4,217 | +-9.5 
a 124 | 180 | —31.1 
NOW GUE) 2 a in. 2 eda sdadebab acide bbsoale 5, 839 | 5, 233 | +116 
Inventories total (end of period)... 22.2.2... ence eee e canes } §20 554 + 48.0 
CIEE. id. thenscitanidshhscmbiaablendbaetpidkéeodiis | 811 544 +49. 1 
i i a } 9 10 —10.0 
Saas, 1h Se eG ici cean ed tbminadeiisnabe scutes. | 223 | 121 |.W.cces- ‘ 
Aoperent conbamntion: o 3. | 5, 616 | 5, 334 +4.9 





1 Preliminary. 

Source: Production, Imports, and Exports—Bureau of the Census. The classification of newsprint by 
the Burean of the Census conforms with the Treasury Department definition of newsprint relative to par, 
1772 of the United States Tariff Act of 1930 and subsequent Treasury decisions 





Unirep States Mitt INVENTORIES—NEWSPRINT SERVICE BuREAU 


Consumers inventories, estimated by the Forest Products Division, Business and Defense Services 
Administration, Department of Commerce, from American Newspaper Publishers Association date, The 
net new supply of newsprint received by. the §25 newspapers rep orting to ANPA in the vear 1955 (con- 
sumption adjusted for annual change in inventory) represented 77.8 percent of total United States new 
supply. Total United States consumer inventories are estimated on the basis that the inventories of the 
525 newspapers reporting to ANPA represent 77.8 percent of total consumer inventories. This percentage 
relatior iship will be adjusted annually. In addition to newsprint the ANPA data incluces other grades 






of printing paper which are used by these nev wspap er publishers in the printing of newspapers. Therefore 
the estimated tota! inventory includes both newsprint and other grades of printing papers which are used 
in printing newspapers as well as the newsprint held by other users of newsprint, such as commercial 
printers, printers of shopping news, comie books, etc. 
Apparent consumption equals production plus imports minus exc orts adjusted for changes in inventories. 
Prepared by Forest Pr yiucts Division, Business and Defense Services Administration, U. 8. Depart- 
ment of Commerce, December 1956. 
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Tasie III.—Newsprint—Production in North America 


{Thousand short tons! 














ist 10 months | 
Country Percent 
change 
1956 ! 1955 
RETREAT AE RATA S DART 6,740 | 6, 325 | +6.6 
yO SR ea IN cae ae ee ea ae 1,345. 1, 196 | +12.5 
Neen th tclivntiginnribieccrisiniaibabieideaitn apicabchineiindareininsanieaiiceidsienb ab Asabpieibinins ath tara 5, % ace 5, 129 +5.2 








Preliminary. 
Source: U. S. Bureau of the Census: Canada Newsprint Association of Canada. 
Prepared by Forest Products Division, Business and Defense Services Administration, U. 8. Depart- 
ment of Commerce, December 1956, 
TasLe 1V.—Newsprint—United States imports, by country of origin 


{Short tons! 




















ist 10 months 
ea Percent 
Source | | change 
| 1956 1955 
| | 
Eiaitingindedddindeenasomenanenaeaede hisihdisbndteenen | 4, 618, 034 | 4, 217, 341 +9.5 
a REE ee ee ee eee oe a ee ae | 4,350, 007 | 4, 110, 780 } +5.8 
En tinki tins ira ant cantddeddambbesetekkmonnconamednn 131, 113 | 103, 886 | +26.2 
SNE ERED OT a fee 15, 846 ot ee eer 
a a a 1 ohn ehiemeiatietuiniaaniidaanreeve 17, 198 | of a a 
SRI iiniies tated chins ce tresehcvncmsih ouside tess Gedhincaeendaahheamdaiagte ap igenscketlanitasion 48, 985 (eS i 
Bel jum pee RAKMONINONNE Sc cca: SS aes ae * 
ETE IEE Ee RE ee SS i ete ye a ep a LS OE ir 
Net SEE IS a ee SO eS AE en Sg ee 
EE SE aS ee a eee eer | ee BRE, Fes ee 
er es an a pV RS Gs PAE er 
Japan... Ee ee Nf ae a a eee 
t REPS FG SPE RLS EE EE EE REEL 5 ROP a aE SIE nee EM 2, 409 niin nachoman BS ES IE 





1 Preliminary. 
Source: Bureau of the Census 

Prepared by Forest Division, Busines. and Defense Services Administration, U. S. Department of Com- 
merce, December 1956. 


TaBLe V.—Newsprint—United States exporis, by country of destination 


[Short tons] 














ist 10 months | 
Destination | Percent 
j j change 
|} 1956) = | 1955 

Se ee ee NT Se ae eee TE Coe te ee 123, 779 | 180, 070 —31.3 
SE TE ES EE SER ee en enn ee Se ane 16, 585 41, 666 —60.2 
Ce antral BR acmadéicdcen< deaminase SSRIS Sm WR OR Se 4, 423 6, 311 —16.7 
Ee on a, I a EAR EN a OS eS Re 10, 131 7, 993 +26. 7 
lhe ae ia ee de enineetaind ow suieaane 11, 392 12, 105 —5.9 
West Indies CE Ee Ee PEI er ME 62 ee fe OT Ee rE eS 303 Be 295 +2.7 
EE Sa: PENCE REF CREE eee 55, 721 71 378 —21.9 
ee nn ee ceunaeuadsebenndsmbnanaioanies 11, 113 297 —838.0 
NT en ae is sslathapiniaidiih bisa tance 129 5A +138. 9 
sai tay sate RR ES het RE, eA cE IR ee eee 1, 025 » >? 255 —54.5 
OD SECO, socbic necbsnntesdmnensecactonebantsdaine | 18, 222 18, 372 —0.8 
I ee ta iabeeceintiba 3,711 10, 145 —63.4 
pT RET RS a RES REDS LT SEP Eee 4 750 —99. 5 
I i eeanaanie 1, 020 449 +127.2 











1 Preliminary. 


Source: Bureau of the Census. 
Prepared by Forest Products Division, Business and Defense Services Administration, U. 8S. Department 
of Commerce, December 1956. 
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TaBLe VI.—EZstimated United States newsprint supply-demand, 1957 








{Thousand short tons] 

New supply: 
II I ON i etniteclaten 1, 850 
[IR DRRAES GEDOTES..... .nctoncavsrntepnecocadpatchacucsoocenss —150 
United States new supply for United States consumers_.-......--. 1, 700 
SSNIEE TOONS LOR... cbecbenpiaietnetsddckancuabocnanisnanp 5, 300 
Imports from Overseas... ce cassesssscsccscccwescicewcccccccesess 125 
EI I, six dsahtiihe inintoeinnisanihiasaaesowinnwnmnadanniens 7, 125 
Estimated consumption demand...................-.....-.---------- 7, 000 
gee een en MsEN i tenn ANSON SOCIO eS ee Oo 125 


Prepared by Forest Products Division, Business and Defense Services Administration, U. 8. Depart 
ment of Commerce, December 1956, 
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Union Calendar No. 1226 


847TH Concress } HOUSE OF REPRESENTATIVES Report 
2d Session No. 2974 





ABANDONMENT OF PANAMA RAILROAD 





January 3, 1957.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and 
Fisheries, submitted the following 


REPORT 


[Pursuant to H, Res. 118, 84th Cong.] 


Lerrer or TRANSMITTAL 


Hovss or REPRESENTATIVES, 
ComMITTEE ON Mercuant MARINE AND FISHERIES 
Washington, D. C., January 3, 1957—11:30 a. m. 
Hon. Rates Roserts, 
Clerk of the House, 
The Capitol, Washington, D. C. 


Dear Mr. Roperts: There is transmitted herewith to be filed in 
the House, while it is not in session, a report of the Committee on 
Merchant Marine and Fisheries, which was this day ordered reported 
to the House, pursuant to House Resolution 118, by the full com- 
mittee in executive session. 

I request that the report be printed. 

Sincerely yours, 
Herbert C. Bonner, Chairman. 


Pursuant to the authority contained in House Resolution 118, the 
Panama Canal Subcommittee of the House Committee on Merchant 
Marine and Fisheries undertook an investigation of the Panama 
Railroad. 

Early in 1954, the Panama Canal Company indicated its intention 
to abandon the railroad and substitute a new highway on its roadbed. 
In connection with the plan, the Company caused an economic study 
to be made of railroad transportation of its own freight and passen- 
gers. As a result of this study, the conclusion was drawn that con- 
struction and use of the proposed highway would result in lower 
transportation costs for the Company. The Company’s report 
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2 ABANDONMENT OF PANAMA RAILROAD 


stressed the loss of business by reason of the fact that not only the 
Panama Canal Company and Canal Zone Government, but other 
Government agencies, notably the military, had substituted the use 
of trucks for freight movements in lieu of use of the railroad, and that 
the future trend of strictly commercial business by rail was down- 
ward. Subsequently, the ratification of the treaty between the Re- 
public of Panama and the United States, with its surrender of all 
terminal properties located in Panama on both sides of the isthmus 
to that country, placed further obstacles in the course of continued 
railroad operation. 

The Governor of the Canal Zone, at a hearing held by this sub- 
committee in June 1955, stated his intention to abandon the railroad 
and cited as his authority section 249 of the Panama Canal Company 
Act, which sets forth the specific powers of the Panama Canal Com- 
pany and includes, among others, the provision that the Company 
“may construct, maintain and operate a railroad across the Isthmus 
of Panama.’’ According to his reasoning, the word ‘‘may”’ is per- 
missive. Accordingly, there is implied discretion on the part of the 
Company to cease operations without seeking the approval of Con- 
gress. When it was pointed out to him that the Company’s authority 
to operate the canal was expressed in the same permissive form, he 
disclaimed any belief on his part or that of his Directors that the 
canal could be abandoned without action by Congress. 

It is the view of the subcommittee that the Panama Canal Company, 
in view of the legislation under which it operates, has no authority to 
abandon operation and scrap the railroad without specific authoriza- 
tion of Congress. 

The Committee on Appropriations of the Senate, in its report 
accompanying the Department of Commerce and related agencies 
appropriation bill, 1956, included the following: 


The committee directs that no action be taken to abandon 
the Panama Railroad until the appropriate committees of 
Congress have investigated the proposal and indicated their 
approval. 
Mr. Merle Whitman, Secretary of the Panama Canal Company, at 
the hearing held by this subcommittee on June 17, 1955, in response 
to a question as to the authority of the Company to abandon, stated: 


I think we can say that we consider that at this time we 
are bound not to proceed with that until the Congress in one 
way or another has authorized us to proceed. 


On March 13, 1956, the committee submitted an interim report to 
the House (H. Rept. 1878) in which it recommended the retainer of 
quiaified railroad experts to examine the problem. Thereafter, the 
committee retained Mr. John T. Ridgely, former official of the Penn- 
sylvania Railroad, to make a survey of the operation of the railroad 
and to render an expert opinion as to the desirability of its abandon- 
ment. This entailed a comprehensive study of the present operation, 
the needs of the various Government agencies involved, the prospec- 
tive requirements of the Republic of Panama, costs of operation of 
trucks as against the railroad and what, if any, action could be taken 
to eliminate the losses presently being ‘suffered by operation of the 
railroad. Needless to say, this involved many intricate and complex 
problems and relationships as well as a number of intangibles, 
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In order to appreciate the situation, it is necessary to realize that 
the principal consignees who receive freight and who likewise require 
passenger service are (1) the Panama Canal Company and Canal 
Zone; (2) the Armed Forces; and (3) the Republic of Panama. All 
three are now served by (1) railroad; (2) trucks and buses; and 
(3), to a certain extent, the Panama Canal. 

The Panama Canal Company, due to its multiplicity of operations, 
is the most complex, having to serve its commissaries which feed and 
clothe its employees, deliver supplies to its storehouses, handle 
machinery and equipment for its maintenance and repair depart- 
ments of the canal proper, furnish the materials for its streets, high- 
ways, sewer and water departments and housing, etc., and last, but 
not least, the transportation of its employees and their families. 

The Armed Forces are faced with similar operations in their own 
departments. 

The Republic of Panama, up until 1942, was required to make use 
of the Panama Railroad to a very great extent, as it was the only 
avenue for traflic between the Atlantic and Pacific, and vice versa. 
Even with the construction of Boyd-Roosevelt Highway in 1942, 
connecting Colon and Panama City, very little use was made of it 
freightwise until 1949, when a trucking line called Terminales Panama 
S. H., owned and operated by Panamanians, entered the field. Due to 
various reasons, this company was unable to actively compete with 
the railroad until 1952. Since this date it has made serious inroads 
into the tonnage handled by the railroad across the isthmus. 

In order to properly analyze these problems, a brief outline is here- 
with made of the various forms of transportation mentioned above: 


(1) Tus Panama Rartroap Company 


This line was completed in 1855, the first transcontinental railroad 
in the Americas. It is 47.64 miles in length with numerous passing 
sidings and spurs to all the important traffic destinations, a total of 
approximately 142 miles of track. It is laid with 90- and 100-pound 
rail to a 5-foot gage, stone ballasted, and operated by train orders and 
automatic signals. Its highway and street crossings are protected 
by automatic gates and flashing light signals. It is well maintained 
and fairly well operated. The equipment is a mixture of old and 
fairly modern, but all well maintained. List attached includes freight 
cars and mahogany passenger cars built from 1915 to 1945, said list 
marked “Exhibit A.” The locomotives in use are diesels acquired 
in 1942: 9 are class 900, 1,500 horsepower, and 5 are class 400, 1,000 
horsepower. The latter being used in yard service and for extra road 
service, both freight and passenger, and are in good order. Both 
locomotive and car equipment is maintained under standards used on 
railroads in the States. 

The supervisory force are United States citizens, and the following 
are likewise in this classification: dispatchers, agent operators, car and 
enginehouse foremen, conductors and enginemen, machinists, car 
inspectors, and track foremen. There are 86 persons in this group. 
The balance of the railroad force consists of 322 Panamanians (local rate), 
who fill positions of clerks, locomotive firemen, brakemen, freight and 
passenger, helpers in the enginehouse and carshops, and in the signal 
department, and track laborers and truckers in the freight houses. 
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The railroad through its track layout on the piers on both the Atlantic 
and Pacific Coasts, and its spur tracks leading to the principal points 
of delivery for cargo, is properly equipped to deliver all types of freight, 
heavy or light. It depends, of course, on volume for its maximum 
economic results. It naturally requires the use of trucks to locations 
in the terminals not provided with spurs or sidetracks. The same 
situation and conditions apply to its passenger transportation. <A 
comparison is shown herewith of both freight and passengers carried 
in fiscal year 1954, the last year in which the railroad incurred no finan- 
cial loss, and before competition with trucks really began, and fiscal 
ear 1956, when a loss of $281,249 was experienced from the truck and 
us competition: 























Total freight | Total pas- 
tonnage sengers 
carried 
Fiseal year 
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Further analysis will be shown later, but it must be realized 
that there was handled in both years a considerable tonnage 
not shown which was handled by the railroad in each terminal in 
what is known as switching service at a very low rate per freight car 
handled. This freight is in volume, and is at a rate that is not profit- 
able to trucks. This includes freight from pier No. 8 to Mount Hope, 
the main commissary warehouse on the Atlantic, as well as to certain 
Army installations in that district, also on the Pacific side between 
pier No, 18 and Panama City freight station and, likewise, from 
this pier to the United States Army cold-storage building and Army 
warehouses. 

(2) Truck anp Bus TRANSPORTATION 


Prior to construction of the transisthmian Boyd Roosevelt Highway 
at a cost of $9,735,000, by the United States in 1942, joining the city 
of Panama on the Pacifie with Colon on the Atlantic, the railroad was 
supreme. However, by 1949, several Panamanian truckers began 
operations. The most important being the firm of Terminales, a 
corporation owned by important Panamanians. This company pur- 
chased excellent equipment and is well operated, but was unable 
until 1952 to obtain any of the through-bill freight between Cristobal 
and Panama City being carried from the east-coast cities of the 
United States by Panama Canal Company boats. Since that privilege 
has been obtained, their business has grown tremendously, with 
resulting losses to the railroad. 

A decision just prior to 1954 was also made by the Panama Canal 
Company, after a rather perfunctory study, to start operating trucks 
in transisthmian service in direct competition with the railroad, 
the principal freight to be handled being frozen foods and commissary 
commodities. This required the purchase of insulated trailers and a 
number of tractors. A decision was made at this time not to revamp 
some of the refrigerator cars with rather inexpensive mechanical 
refrigeration equipment costing installed $4,000 per car. This decision 
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definitely denied the railroad the opportunity to handle frozen foods 
and resulted in the Armed Forces likewise acquiring semi-insulated 
trailers and hauling their own frozen foods. 

The decision to enter into truck transportation, I feel, was dictated 
also on the premise so widely publicized in the States that railroads 
are unable to compete with trucks in a 50-mile haul. This theory in 
the States is based on the heavy terminal expense experienced by the 
railroads due to high cost of land, excessive taxes, and the difficulties 
and expense necessary to reach many industrial plants with track 
sidings. This is further augmented by the necessity of maintaining 
and owning their own right-of-way, while trucks operate on roads 
and highways owned and maintained by the public. 


(3) THe Panama CANAL 


Transportation via the canal is only involved in this study insofar as 
it furnishes service to the Panama Canal Company, the armed services, 
and Republic of Panama. This covers cargo landed at either end of 
the canal for use of operations immediately adjacent thereto. There 
is no benefit to the consignee, as rates are the same as those charged 
for ship and rail transshipment. Some barging is done on the canal 
by the Company but, in general, only for heavy cargo to points not 
reached by the railroad. 

To further expand on the users of the transportation operations 
enumerated above— 

(1) The Panama Canal Company and Canal Zone do not have the 
largest tonnage, but do have greatest diversity of operation. These 
include the steamship terminals on both the Pacific and Atlantic, all 
piers being served by railroad tracks which are also available to handle 
railroad cars on which to place cargo too heavy for any but the ship’s 
own derrick to handle. Much of this cargo is “in-transit” in nature. 
The cargo received at these piers in addition to the “‘in-transit”’ is 
(a) through cargo; (6) local cargo; or (c) cargo destined to the im- 
mediate territory or that adjacent to the terminals. 

(a) Through cargo is shipment landed from steamship at one 
terminal but en route to the opposite side of the isthmus, on which 
the land carrier receives 20 percent of the total revenue. 

(b) Local cargo is freight unloaded at one terminal but destined to 
either the opposite side of the canal or to intermediate points on which 
revenues are derived from payments of prescribed tariffs. 

(c) The cargo destined to locations in the territory immediately 
contiguous to the terminals and handled by switching rates or local 
trucks. The points beyond the immediate terminals into which cargo 
is delivered are the main commissary warehouses at Mount Hope, 
Cristobal, Camp Bird, and Rainbow City on the Atlantic, and Balboa, 
Tivoii, La Boca, and Gamboa, as well as a cold-storage facility at 
Corozal, which are all served by railroad spurs, but which are elso 
equipped for truck loading or unloading. In addition are a number 
of service clubs and smaller retail stores not served by tracks, but 
solely dependent on truck deliveries. There are various storehouses 
for material and equipment, large maintenance bases at Gatun, Gam- 
boa, Pedro Miguel, Mira Flores, and Balboa. 

(2) The Armed Forces receive a larger cargo than the Canal 
Company, but are located at points which are more inaccessible for 
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rail deliveries. Sidetracks do serve the quartermaster warehouse 
and the United States cold storage warehouse at Corozal on the 
Pacific side, from which Albrook Field, Fort Clayton, Fort Amador, 
as well as Rodman Naval Station and Fort Kobbe, are all reached 
by trucks. The railroad also has tracks to the ammo storage and 
Signal Corps warehouses at Madden and Fort Davis on the Atlantic 
side, but Fort Sherman, Fort Randolph, as well as Fort Gulick and 
France Field ' can be only reached by trucks. 

(3) Republic of Panama has an extremely large important com- 
mercial cargo of freight which inbound travel on fairly attractive 
rates, either through or local, from foreign countries and the United 
States, and is handled primarily from piers at Cristobal and Balboa 
in the Canal Zone. The major portion of through traffic is now 
being handled on Panamanian trucks, the balance being handled 
through the Canal Company freighthouse at Panama City, after 
being transferred from pier No, 18 by rail on a switching tariff of 
75 cents per ton, This rate is considerably less than would be the 
rates by trucks, 

CoNcLUSIONS 


The following tonnage was received over the docks at Cristobal 
and Balboa in the year 1956: 























Cristobal Balboa | Total 
Canal Company and Canal Zone Government...............- 1 64, 357 6, 784 71, 141 
pe Ma a eller ee AS BT aR Se SRS DE REE EA OE 31, 786 79, 183 110, 969 
Casal Same cutiumortian os oie on tess cheisiids~ ndash eneae 15, 813 723 16, 536 
TREE OE PINOR. is i hak ces A ctakcennncuncnas 204, 941 52, 580 257, 521 
SWIG 2 ds, ccd cide cinmnetnties sikh hacineinatieials aodiadoveniniachaslvedin 316, 897 139, 270 456, 167 





§ See footnote (2) to the table following. 


This tonnage is broken down into subdivisions showing (1) tonnage 
transported by rail across the isthmus; (2) tons handled by Canal 
Company trucks across the isthmus; (3) amount handled by military 
trucks across the isthmus; and (4) amount hauled by Panamanian 
trucks. The remaining tonnage was delivered either to intermediate 
points or to destinations in territory in close proximity to the docks 
on either the Atlantic or Pacific sides. 


1 France Field did have a railroad track, but this was removed in 1955, 
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' Includes 21,933 tons of freight from commissary at Mount Hope, Atlantic side, to Balboa commissary on 
Pacific side, on which only $1.50 per car-mile or $1.66 per ton is estimated as revenue on basis of 21,933 tons. 
(Actually there is almost double this tonnage, as there are 72,576 car-miles, but only 48,384 car-miles are paid 
for by the Company.) No explanation was offered for this. 

2 Cargo shown handled - Canal Company trucks, 24,700 tons, includes tonnage moved from Mount 
Hope commissary to commissary at Balboa and cold storage warehouse at Corozal on Pacific side, and 
includes frozen foods, bread, pastry, groceries, clothing, and furniture. ‘The cost of handling this tonnage is 
$103,987, or $4.21 per ton. Of the 64,357 tons of cargo unloaded at Cristobal for the Panama Canal Company, 
42,385 tons are moved by cars from docks te Mount Hope commissary on a switching rate per car of $7.50, or 
21 cents per ton. This service is a direct loss to the Railroad Company, and is part of the loss of $281,000. 
Trucks could not handle this tonnage for less than $1.75 per ton. This like applies to 5,005 tons to 
storekeeper, 2,905 tons to Mindi Dairy, and 960 tons to miscellancous points, or a total of 51,255 tons at a 
total revenue of $12,265 in lieu of $38,500, if a rate of 75 cents per ton were received, similar to that paid for 
commercial tonnage from pier No. 18 on the Pacific side to Panama City. 

3Of the traffic moved for the military or Armed Forces there was also 12,500 tons moved in switching service 
con oe No. 18 on the Pacific side to quartermaster storehouse and cold-storage warehouse at Corozal at 
switching rates. This likewise would cost trucks $1.75 per ton in lieu of $7.50 per car, or 21 cents per ton 
credited to railroad. 

‘ Commercial freight for Republic of Panama landed at pier No. 18 is moved primarily by railroad cars at 
75 cents per ton to Panama City for redistribution by trucks in the city. This freight could not be moved 
profitably by trucks for less than $2perton. This tonnage amounts to 52,580 tons. 

The Navy likewise moved approximately 5,000 tons of freight from Balboa and Cristobal piers under 
contract with the Panamanian Terminales at a cost of $2perton. This is done because of unsatisfactory 
trucking by the Army trucks. 


No accurate costs are available from the Armed Forces on the cost of trucking or the tonnage handied— 
figures used were furnished by the military. 


From the above facts it is evident that the railroad through lack of 
understanding of management is being penalized and fails to receive 
credit for the following services. These are as follows and would tend 
to decrease, if not eliminate, the deficit of $281,000 in fiscal year 1956: 


(a) Revenue credited railroad for 48,384 car-miles—Mount Hope to 

Balboa for commissary tonnage—when actual car mileage is 

72,576, at $1.50 per car mile—rate itself is low and tonnage is 

estimated ___- i OG EAC Lo ab intents Reacta kms ahead aap $36, 438 
(b) Revenue credited railroad for switching movement from Cristobal 

piers to Mount Hope commissary of $7.50 per car, or 21 cents per 

ton for 42,385 tons, as well as further miscellaneous tonnage also 

handled at switching rates of $7.50 brings total to 51,255 tons, 

which rate should be adjusted to 75 cents per ton, an increase to 
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(d) Canal Company should eliminate competitive traffic by truck on 

Transisthmian Highway, which is costing minimum of $4.21 per 

Sat: T08 Bans CODE, OF a oc in endo ERE: eae _. 104, 087 
(e) Military should discontinue trucking from coast to coast of 28,656 

tons at a cost of $4.21 per ton, which is cost of Canal Company 

PRB Rusts epee meter <> toda BS aa a UR ae 120, 641 
(f) Consider revising upward cost of handling commercial cargo from 

pier No. 18 to Panama freight station by 50 cents per ton for 52,580 

ee ee ee a cadwenaanasmewuamann 26, 290 
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This can be accomplished by proper directive and an expenditure 
of $4,000 per car for reconverting 10 refrigerator cars to low tempera- 
ture by mechanical refrigeration. It will involve a change of freight- 
train schedules with very little increase in operating costs. 
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BUS OPERATION 


The Canal Company has buses furnished by a concessionnaire oper- 
ating in both the Atlantic and Pacific areas of the Canal Zone. They 
do not operate across the isthmus nor do they extend into the Republic 
of Panama. They are solely for the purpose of furnishing transporta- 
tion to the various communities in the zone and serving various labor 
concentration, as means of bringing employees to and from their 
homes to places of employment. The concessionnaire receives no 
recompense from the Canal Zone Government, nor does he pay rental 
to the Government for the use of the streets and highways. The fares 
charged users are regulated by the Canal Zone Government. 

The Canal Company does use its own passenger cars and pickups for 
handling employees in competition with the railroad. This includes 
transporting pilots and their crews and doctors and their families, 
and for other similar services. This service and the cost thereof should 
be more closely policed and the cost accurately determined. Some is 
undoubtedly necessary. 

The Armed Forces use buses as well as other vehicles for transporta- 
tion across the isthmus, many times in direct competition with the 
railroad. ‘The buses are those used in transporting children to and 
from schools as part of their assignment, but no accurate cost of 
mileage, maintenance, and depreciation are available. 

It can readily be seen that it is possible, as in the use of trucks for 
transisthmian hauling, that the most economical means are not being 
employed. 


PROPOSED HIGHWAY FROM GATUN TO GAMBOA 


This 2-lane 32-mile highway which is proposed to be built between 
Gatun and Gamboa on the right-of-way of the railroad if it is aban- 
doned, will cost an estimated $9 million, although detailed investiga- 
tions may increase this cost. A portion of the railroad right-of-way 
between mileposts 12 and 16, a distance of 4 miles, is narrow, and 
in places rather unstable, particularly in the vicinity of Monte Lirio, 
and requires frequent resurfacing. Whether this condition will be 
eliminated or augmented by construction of a highway is a question 
that can only be answered by further tests. 

The estimate of $2,000 per mile for maintenance is very questionable, 
as the Boyd-Roosevelt Highway now costs $2,700 per mile, and will 
very likely increase with the heavier truck tonnage. A more realistic 
estimate would be at least $2,500 per mile. The road should be 
depreciated in 25 years, as this is the life of a two-lane highway 
carrying the proposed traffic. This would mean $360,000 per year 
for depreciation, and interest at 24% percent would involve an addi- 
tional $225,000 if the cost does not exceed $9 million, a total yearly 
charge including maintenance of $665,000. 

At least 20 percent of the cost should be charged to truck and bus 
operation, or an amount of $133,000. In addition, an amount of 
$7 million, the present value of the railroad, would be washed out 
with very little return in salvage. A very heavy price to pay for a 
substitute for an existing means of moving freight and passengers 
simply because the method has shown a loss. 

The intangibles in this study are due primarily to the terms of the 
treaty. Under the treaty the United States has agreed to the follow- 
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ing items, each of which create some cost and one at least is the 
question of proper location for the displaced facilities. 

(1) The present passenger station, now tocated on iand in the 
Canal Zone adjacent to Colon, is to be deeded to the Republic of 
Panama. This station can be relocated a short distance frem its 
present site to one in the Canal Zone at 13th and 14th Streets, west 
of Bolivar, at a cost of approximately $31,500. 

(2) The present passenger station and freight station, as well as the 
supporting yard tracks in Panama City, but on land owned by the 
Canal Company, must be relocated further north on other property 
owned by the Canal Zone. This primarily because the switching of 
these facilities interfere with the street traffic on Central Avenue, one 
of the main thoroughfares of the city and, further, the present layout 
and ownership divides the city’s ownership. 

A number of prominent Panamanians, who would prefer to remain 
anonymous, stated they would prefer to have the railroad remain; one 
of these is the president of the trucking firm Terminales. They all 
claim it is a stabilizing influence on traffic rates. Also, that they 
prefer using passenger service rather than using the highway because 
of its grades and curves which are hazardous during the rainy season, 
together with the added danger from fogs. 


RECOMMENDATIONS 


The Panama Railroad should be retained due to the fact that it 
does perform the most economical form of mass transportation, regard- 
less of the fact that it showed a deficit of $281,000 in the fiscal year 
1956. 

The importance of the railroad in the event of a national emergency 
should not be underestimated. 

Insofar as the deficit is concerned, this can be reduced, if not elimi- 
nated by the following actions: 


(1) Make reductions in railroad costs in line with the following sug- 
gestions: 

(a) Reduce overhead by decreasing the number of supervisory 
officers. At present there is a superintendent, a master of transporta- 
tion, and a roadmaster. A capable superintendent could handle 
all three positions; a savings of at least $20,000. This railroad is 
less than 50 miles in length and is not operated to near capacity. 

(b) Eliminate agent operators at passenger stations, saving of 
$18,000. Replace the agent operator at Colon by installing train 
dispatchers in the station where he can dispatch trains and perform 
station agent’s duties, as well as other functions to be assigned. At 
Panama City use a clerk for the station operations. Train orders can 
be taken by conductors, thereby eliminating transmission by 
telegraphy. 

(c) Reduce maximum speed from 60 to 50 miles per hour, all other 
speeds to remain as specified in the timetable. This will not materially 
affect operation, but will give opportunity for greater saving in mainte- 
nance. 

(d@) Use weed killer in lieu of cutting and pulling grass and weeds 
along right-of-way, resulting in reduction in size of track gangs, 
saving at least $10,000 annually. 
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(e) Reschedule freight trains Nos. 31 and 32 and eliminate freight 
trains Nos. 41 and 42. Have train No. 31 leave Mount Hope not 
later than 5:30 a. m., to move all load and empties accumulated to 
that time for early placement on the Pacific side before 7 a.m. This 
should regain some of the traffic lost to trucks. Have 32 rescheduled 
to leave at a convenient later time to handle all loads and empties 
from the Pacific to the Atlantic side and also do all local work en 
route. It is possible this setup will reduce yard operations. 

(f) Study passenger-train schedules, making checks of number of 
passengers handled per train, with the idea of eliminating some non- 
paying service. Also consider elimination of round-trip fares, which 
will serve to increase the rate per passenger by approximately 20 
percent. 


(2) ve to be used to regain traffic now being handled by trucks and 
es 

(a) Study the placing of trailers on flatcars by using blocking used 
by circus operation. Large temporary blocks and iron plates to be 
swung between cars will perform a fairly adequate substitute for 
more expensive methods employed in the States. It is indicated that 
a rate of $15 per trailer, plus $8 for loading and unloading, would be 
reasonable. This is to ts done only if the Canal Company and 
Armed Forces cannot be prevailed upon to return the business now 
handled unprofitably by trucks to the railroad. All this tonnage, 
both refrigerated and other now costing at least $4.21 per ton by 
trucks, can be handled by rails at a lesser cost. This will require no 
more than 10 refrigerated cars converted to freezing temperatures by 
addition of mechanical units of $4,000 per car. 

(6) The Panama Canal Company and the Armed Forces consider 
the desirability of giving the railroad traffic now handled by trucks. 

(c) The confiscatory rates, such as the $1.50 per load car-miles for 
commissary, the switching rate of $7.50 per car, and the rate of 75 
cents per ton, pier No. 18 to Panama City freight station, be reviewed 
and corrected. 

(d) That cost of bus operation by Armed Forces and the cost of 
handling 73,800 persons annually by the Canal Company with 3 
sedans and 11 pickups be further studied; that accurate costs be 
assembled for return of this traffic to the rails. 


(3) Miscellaneous recommendations 


(a) That records of operating statistics be maintained of trucks and 
buses in transisthmian operation, showing tonnage handled per truck 
or trailer by numbers, number of light moves per trailer and/or tractor, 
re G08 cost, depreciated value, mileage and hours operated, gasoline 
and oil consumed, cost of repairs, tire cost, labor in operation and 
repairs, cost of parts used, depreciation, interest on investment, cost 
and depreciation of repair facilities and garages. This to be kept on 
— and yearly basis, both by Canal Company and the Armed 

orces. 

(6) That the railroad division keep, in addition to their present 
statistics, the loaded cars per yard engine-hour, empty cars per yard 
engine-hour, the passenger cars per yard engine-hour, the number of 
cars handled between piers and various consignees within switching 


limits. 
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_(c) That accurate records be kept of tonnage handled by trucks, 
divided between that dispatched from piers located on either the 
Atlantic or Pacific side to points contiguous to the terminals, as well 
as across the isthmus. This tonnage being further divided between 
that consigned to the Canal Company and the Canal Zone Govern- 
ment, Armed Forces, and the Republic of Panama. Similar informa- 
tion as to tonnage to be assembled for cargo handled on railroad cars. 

(d) That the Panama Canal Company should give consideration to 
placing in the cost of both truck and bus transportation a portion of the 
cost of maintenance and depreciation of highways and streets in the 
Canal Zone, amounting to $550,843 in fiscal year 1956, and of $156,972 
maintenance on Boyd-Roosevelt Highway. ‘The railroad was charged 
in fiscal year 1956, $233,706 for maintenance of its right-of-way. 
Both operations are owned by the same Government—United States 
of America. 

Exuisit A 


Car equipment: Roster—Active service 


EEE Ca aCe 7 | Caboose cars_........-- Fy amie 3 
Passenger coaches: Flat cars: 

| AE Sea eer 22 35-foot, 50-ton_........-...- 22 

PME eiicivdinc cua aenocdet 13 §0-foot, 50-ton_............- 55 

—— | Refrigerator cars___......-.....- 18 

Total passenger equipment. 42)|Stock cars, wood, 40-ton...... -- 5 

souen | Oil tank Onife......co...-ccncossn 6 

Box cars: WEEE ONIN eo oso eal caw 5 

Wr as nioacu 150 | Ballast cars, steel__.............- 6 

pe EEN eae ap 60 — 

Gondola ears, steel, 50-ton_....._-- 15 Total freight equipment_... 395 

Steel dump cars, 19-yard___._...- 50 


In the cost of operation of the 





railroad, no allowance for cost of 


Canal Zone Government overhead was included. While the Comp- 
troller General has stated that this should be included, it should be 
ointed out that the various figures involving exclusive use of trucks 
likewise omitted any such item. The addition of such a figure to 
both estimates would not change the relationship of the results nor 
affect the conclusion that the railroad offers the more economical 
method of transportation. 


SUBCOMMITTEE ON PANAMA CANAL, 
Epwarp A. Garmatz, Chairman. 
Leonor K. SuLiivan. 

James A. Byrne. 

T. James TuMULTY. 

Joun J. ALLEN, Jr. 

Francis E. Dorn. 

Winuiam K. Van Petr. 

WiuiiamM 8S. MamrLiiarpb. 
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